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one  gallon-  Spirits  Act  1880  (43  A  44  Vict.  o.  24), 
88.  105,  107 683 

(See  Licensing  Acta.) 

JURISDICTION  OF  JUSTICES. 

Jurisdiction — Search-warrant  —  Sufficiency  of  in- 
formation— Allegation  of  reasonable  suspicion  of 
larceny — Gk>ods  not  specified 12 

First  offence — ^Mitigation  of  penalty — Summary 
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house Act  1828  (9  Geo.  4,  c.  61),  ss.  4,  14  485 

Refusal  to  quit  licensed  premises — Person  not 
drunken,  violent,  quarrelsome,  or  disorderly — 
Licensing  Act  1872  (35  &  36  Vict.  c.  94),  s.  18...  488 

Sunday  closing — Beer  ordered  and  paid  for  on 
Saturday,  but  delivered  on  Sunday — Opening 
licensed  premises  during  prohibited  hours — Con- 
viction for— Sunday  Closing  (Wales)  Act  1881 
(44  &  45  Vicl  c.  61),  ss.  1,  2 — Licensing  Act 
1874  (37  A  38  Vict.  c.  49),  s.  9    531 


MAGISTRATES'   CASES. 


XI 


SUBJECTS   OF    CASKS. 


AppeaJ  against  refusal  to  transfer  —  Costs  of 
saocesflfnl  appeal  —  Certiorari — Alehouse  Act 
1828  (9  Gm.  4,  c.  61),  88.  27,  29 page  549 

Senewal  of  lioenoe — ^Applicant  for — No  objection 
■erred  before  date  of  general  meeting — Objection 
taken  by  justices  in  court — ^Adjournment — Notice 
of  objection — ^Notice  by  justices  to  attend — Suffi- 
oiancy  of  notices — Licensing  Act  1872  (35  A  36 
Vict.  c.  94),  8.  42    , 626 

New  lioenoe — Provisional  grant — Confirmation — 
Opposition  to  confirmation — Bules  of  practice 
imposing  conditions  upon  person  opposing  oon> 
firmation  of  grant — Validity  of  rules — Licensing 
Act  1872  (35  A  36  Vict.  c.  94),  ss.  37,  43    629 

Beerhouse — Transfer  opposed — Renewal  opposed 
on  same  grounds — No  estoppel — Wine  and  Beer- 
house  Act  1869  (32  &33  Vict.  c.  27),  ss.  8,  19  ...   633 

Senewal  of  licence — Bef usal  of  renewal  by  licensing 
justices — Appeal — Licensing  justices  appearing 
on  appeal — Power  of  quarter  sessions  to  order 
licensing  justices  to  pay  successful  appellant's 
costs — Indemnity  order — Costs  of  certiorari  and 
mandamue — Alehouse  Act  1828  (9  Qeo,  4,  c.  61), 
27,  29  635 

LIGHTEBMEN  AND  WATERMEN. 
(See  Thames  Navigation.) 

LINE  CROSSING  RAILWAY. 

(See  Railway.) 

LOANS  TO  GUABDIANS. 

(See  Poor  Law.) 


LOCAL  GJOVEBNMENT. 

Drainage — Local  authorily — Statutory  duty— Non- 
feasance— Statutory  remedy — Bight  of  action — 
Public  Health  Act  1875 7 

Sewers — Duty  of  local  authority  to  make  sewers — 
Default  —  Bemedy — Mandamus — Complaint  to 
Local  Goremment  Board — Public  Health  Act 
1875 29 

Public  health — Local  Act — Commissioners — Agree- 
ment between  commissioners  and  defendant — 
Powers  of  commissioners  reeted  in  cooncil  on 
incorporation — Streets — Charges  for  paring,  Ac. 
— Trespass — Arbitration — Memorial  to  Secretary 
of  State — West  Hartlepool  Extension  and  Im- 
proYcment  Act  1870  36 

Water  supply — Transfer  of  part  of  one  district  to 
another — Construction  of  waterworks — Notice — 
Local  GoTemment  Act  1888 — Public  Health  Act 
1875  115,  146 

Drainage — Surface  water  from  road — Bight  to  dis- 
cfaarir^  into  natural  watercourse — Public  Health 
Act  1875 170 

Sewering  of  prirate  streets — Street  already  sewered 
"to  the  satisfaction  of  the  local  authority" — 
Notice  to  be  served  on  all  the  frontagers — Public 
Health  Act  1875 197 

Bicycle — ^Riding  bicycle  on  highway  at  night  with- 
out lighted  lamp — Power  of  police  officer  to  arrest 
oifendera — ^Assault — Highway  Act  1835 — Local 
Ooremment  Act  1888    218 

Tithe  Bi^;> — Custody — Order  of  county  council — 
Power  of  jnatioes  to  enforce — Tithes  Acts  1836, 
1840,  and  1860— Local  Goyemment  Act  1894   ...  247 

Borough  rate — Costs  of  quarter  and  petty  sessions 
—  Borough    with   population    under    10,000  — 
Separate  court  of  quarter  sessions — Municipal 
Oorporation  Act  1882~Looal  Goremment  Act 
1888 253 


(( 


London  County  Council — Betterment — Charges — 
Initial  valuation — Lioen-'ed  premises — Takings 
and  payments — Tying  covenants — London  County 
0)uncil  (Tower  Bridge  Southern  Approach)  Act 

1895 page  259 

Urban  authority — Contract  under  seal — Alterations 
and  variations  not  under  seal — Agreement  to 
compromise   disputes   not   under  seal  —  Public 

Health  Act  1875 268 

"  Streets "  —  Charges  for  paving,  sewering,  and 
metalling — Trespass — Arbitratioa — West  Hartle- 
pool Extension  and  Improvement  Act  1870   272 

Street  repairable  by  inhabitants  at  large — Paving 
expenses — Liability  of  frontagers — Local  Act — 
Effect  of  subsequent  general  legii^lation — Ashton- 

under-Lyne  Improvement  Act  1849 312 

Public  health — Privies  and  water-closets — Powers 
of  local  authority — General  resolution — Notice 
to  provide  sufficient  privy — Validity  of  notice — 

PubUc  Health  Act  1875 371 

Publie  health— Privies  and  water-closets — Powers 
of  local  authority — No  general  resolution — Notice 
to  provide  sufficient  water-closet — Specification — 
VaUdity    of    notice— Public    Health    Act    1875 

(38  A  39  Vict.  c.  55),  s.  36    416. 

Sewer — Railway — Accommodation  works — Sewer 
made  for  draining  land—  Public  or  private  Act — 
Vesting  in  local  authority — Railways  Clauses 
Consohdation  Act  1845  (8  &  9  Vict.  c.  20),  ss.  1,  68 
—Public  Health  Act  1875  (38  A  39  Vict.  c.  55), 

ss.  4,  13,  sub-s.2 443* 

Street— Footways — Highways  repairable  by  inhabi- 
tants at  large — Liability  of  frontagers  to  repair 
footways — Local  Act — Public  Health  Act  1875 
(38  A  39  Vict.  c.  55),  s.  149--Local  Government 

Act  1888  (51  A  52  Vict.  c.  41),  s.  11   47a 

Quarter  sessions  borough  over  10,000  population — 
New  county  bridges — Liability  to  contribute — 
Local  Government  Act  1888  (51  A  52  Vict.  c.  41), 

88.6,35    555 

Sewers — Duty  of  local  authority  to  make — ^Default 
—  Manda/mu8  —  Public      Health      Act      1875 

(38  A  39  Vict.  c.  55),  ss.  15,  299   558 

Transfer  of  areas — Adjustment — Local  Government 

Act  1894  (56  A  57  Vict.  0.  73),  8.  68    551 

Rate — Rural  authority — Special  expenses — Judg- 
ment debt — Retroepective  rate — Mandamus — 
Delay — Discretion  of  court — Public  Health  Act 

1875  (38  A  39  Vict.  c.  55),  s.  230     561 

Coflts  of  quarter  sessions — Borough  having  a  popu- 
lation less  than  10,000 — SaLury  of  clerk  to 
borough  justices — Payment  out  of  borough  funds 
—Local  Government  Act  1888  (51 A  52  Vict.  c.  41), 

88.35,38,84   650 

Water  company — Lowering  surface  of  street — Duty 
of  local  authority  to  lower  pipes — Metropolis 
Management  Act   1855  (18  A  19  Vict.  c.  120), 

8.98 657 

Municipal  corporation — Urban  Sanitary  Authority 
— ^Elective  auditor  —  Duties  —  Remuneration — 
PnbUc  Health  Act  1875  (38  A  39  Vict.  c.  55), 
88.  245,  246— Municipal  Corporation  Act  1882 
(45  A  46  Vict.  c.  50),  ss.  12,  25,  26,   27,    141, 

142   686 

Street — Permanent  paving  of  part  by  local  authority 
**  New  street " — Metropolis  Management  Act 
1855  (18  A  19  Vict.  o.  120),  ss.  98,  105— 
Metropolis  Management  Amendment  Act  1862 
(25  A  26  Vict.  0.  102),  8.  112    694 

LUNACY. 

Person  of  unsound  mind  not  so  found — **  Lawfully 
detained"  —  Powers  of  administration — Deter- 
mination of  reception  order  —  Effect  of  — 
Lunacy  Act  1890  (53  Vict.  c.  5),  s.  116,  sub- 
s.  1  (c) 570 


Zll 


MAGISTRATES'  CASES. 


SUBJECTS  OP   CASES. 


MAINTENANOE  OBDEB. 
(See  Pauper  Litnatie,) 

MALE  SEBVANT. 

(See  Revenvs.) 

MALICE. 

Oanse  of  aotion — Motive — Prooaring  diBchArge  of 
seryant pagt  814 

MALICIOUS  DAMAGE. 

Bemoying  obstraotion  Asserting  public  right — 
Doing  more  damage  than  neoeasary — Malicioiu 
Damage  Act  1861  (24  &  25  Yiot.  c.  97),  a.  51    ...  492 

MANDAMUS. 

Bight  to  apply  for — To  hear  and  determine — 
London  Building  Act  l(s94    104 

Motion  for— Local  authority — Befusal  to  approve 
plans    140 

Hear  and  determine — Service  of  Bummons — Befusal 
to  proceed — Summary  Juris dicti  n  Act  1848 — 
London  Building  Act  1894    252 

Befusal  to  produce  minutes  of  burial  board  to  rate- 
payer —  Application  not  bond  Jide  —  Ulterior 
motive— Burial  Act  1857  299 

MABITAL  CONTBOL. 
(See  Criminal  Law) 

MABKET  GABDENS. 

(See  Rat^'ng.) 

MASTBB  AND  SEBVANT. 

Tramway  company — Conductor — Scope  of  employ- 
ment — Alleged  counterfeit  coin  —  Giving  into 
custody — Liability  of  company   459 

MEBCHANDISE  MABKS  ACT  1887. 

Trade  descriptions  —  Application  of  —  Invoice — 
Liability  of  principal  for  acts  of  agent— 50  &  51 
Vict.  0.28    522 

False  trade  description — Trade  description  untrue 
in  fact — Article  supplied  as  good  as  article  des- 
cribed— No  intent  to  deceive  buyer — Materiality 
of  false  description  —  Merchandise  Marks  Act 
1887  (50  A  51  Vict.  c.  28),  s.  2,  sub-s.  2 ;  s.  8, 
snb-8.1 583 

MERCHANT  SHIPPING  ACT  1894. 

Passage  broker-  Person  acting  as— Beceipt  of 
money  for  passage  in  abip — S«le  or  letting  of 
steerage  passages   60 

METALLIFEB0U8  MINES. 

Abandoned-  Obligation  to  fence — Person  interested 
in  minerals — Derbyshire  Mining  Customs  and 
Mineral  Courts  Act  1852 — Metalliferou«  Mines 
Begulation  Act  1872 235 

METBOPOLIS   MANAGEMENT. 

T  ...  . 

Vacant  land  Nuisance  -Bemoval  of  refuse  and 
filth  —  Vestry  —  Owner  —  Injunction  —  Public 
Health  (London)  Act  1891    16 

Building  notice — Erection  of  seating  in  public  hall 
— "  Structure  or  work  "-  Necessity  of  building 
notice — London  Building  Act  1 894 63 

Management — '*  New   street  *'-  Cost   of   paving — 

'    Metropolis  Management  Acts  1855  and  1862 92 


Delegation  of  powers  by  vestry  to  committee — 
Approval — Metropolis  Managment  Acts  1855 
and  1862— Public  Health  (London)  Act  1891  pa^e  t05- 

Drainage  —  Drainage  by  combined  operation  — 
"  Drain  '*  or  "  sewer  " — Liability  to  repair — 
Metropolitan  Management  Act  1862   I'09» 

Public  sewer — Nuisance — Jurisdiction  of  justioea 
—Public  Health  (London)  Act  1891    181 

Management — Lamp  post  projecting  over  roadway 
— Aocidental  damage  to,  by  omnibus — laabilitj^ 
of  driver — Metropolis  Local  Management  Ax^ 
1865 Ml 

Building — Temporary  structure — Erected  without 
licence — Metropolis  Management  and  Building- 
Act  1 882— London  Building  Act  1894    23» 

Street — New  buildings — Forecourt  or  space — Dis- 
tance from  centre  of  roadway — London  Buildiuflp 
Act  1894 245 

Drain — Sewer — Drains  made  without  consent  of 
local  authority — Liability  to  repair  —Metropolis 
Management  Acts  1855  and  1862 80^ 

'*  Dwellin^r-house  " — '*  To  he  inhabited  or  adapted 
to  be  inhabited  by  persons  of  the  working-class  " 
—London  Building  Act  1894    384 

Befusal  to  sanction  plans — *' Direct  communica* 
tion  " — Law  or  fact — London  Building  Act  1894 
(57  A  58  Vict.  c.  ccriii.),  s.  9    518 

New  street — Boad  made  up  as  highway— Boad 
taken  over  and  repaired  by  vestry — Subse^peni 
erection  of  houses  adjoining  road — Liability  of 
frontagers — Expenses  of  wood-paving — Metro- 
polis Management  Act  1855  (18  &  19-  Viet, 
c.  120),  SB.  105,  250 — Metropolis  Management . 
Act  1862  (25  A  26  Vict.  c.  102),  s.  112 664 

MINE. 
(See  Abandoned  Mine.) 

MUNICIPAL  COBPOBATION. 

Borough  fund — Chief  oonstable — Beepondent  in 
licensing  appeal — Cost  of  appeal — Municipal 
Corporations  Act  1882  (45  A  46  Viet.  o.  50), 
ss.  140,  141,  142,  143  ;  Schedule  V.,  part  2, 
clause  5  (d) — Municipal  Corporations  (Borough 
Funds)  Act  1872  (35  A  36  Vict.  o.  »1),  s.  2    438 

Opposing  Bill  in  Parliament — Charging  borough 
fund  with  expense  of  opposition — Bights  of  cor- 
poration— Price  of  gas  in  borough — Municipal 
Corporations  (Borough  Funds)  Act  1872  (35  A  36 
Vict.  c.  91),  ss.  2,  4.  8    506 

(See  Local  Qovemmeni.) 

NATIONAL  SCHOOL. 

Public  health  —  Trustees  —  Street  —  Expenses  - 
Charge  oi;i  school— Rnfornement  by  sale  or  mort- 
gage School  Sites  Act  1841— Public  Health  Act 
1875 42 

Tmst^e^ . —  ".  Owners ' '  —  Street  paving  —  Cost  — 
Cluu^  on  school  premises— Bale  or  mor^^age — 
Public  Health  Act  1875  —  School  Sites  Act 
1841 HI 

NEW  STBEETS. 
(See  Loral  Chvemment — Metropolis  Matiagement) 

NUISANCE. 

Defective  fence  adjoining  highway — Injury  to  child 
climbing  on  fence — Cause  of  injury 618 

(See  Metropolis  Management — Public  Bewer.) 

"  OPEN  FOB  TBAPFIC  ON  SUNDAY." 

{8te  Factories,} 


MAGISTRATES'   CASES. 


Xlll 


SUBJECTS  OF   CASES. 


PARISH  COUNCIL. 

{Custom — Common  bull — Common  boar — Tithes  In- 
oloBitre  Act  (Haddenham  Parish)  1830    page  382 

PABISH    LANDS. 

tCharitable  trust — Future  income — Power  of  church- 
wardens  to  anticipate — Money  borrowed  by  them 
for  parish  purposes — Claim  to  be  indemnified — 
Charitable  Trusts  Amendment  Act  1855  (18  and 
leVict.  o.  124),  8.  29 500 

JPABLIAMENTARY   ELECTION. 

Ti/ttixm  And  declaration  of  election  expenses — 
Failure  :to  traniimit —Action  for  penalties — 
^Corrupt  .land  Illegal  Practices  Prevention  Act 
1883 «»1 

Election  petition—  Particulars  —  Scrutiny  and  re- 
count— Claim  of  seat— Pailiamentary  Election 
Petition  Bsdes  1868,  rr.  6  and  7  428 

Elttstion — Return  of  election  expenses — Failure  to 
^'transmit  "  —  Errors  in  return  —  Penalties — 
Corrupt  And  Illegal  Practices  Prevention  Act 
1883  (46  and  47  Vict.  c.  51),  b.  33.  34 642 


PARLL/kMENTARY  REGISTRATION. 

Yoten — Hearinf  of  objections — Lists  closed — 
PsAliamentary  and  Municipal  Registration  Act 
1878 

Borough  rote — Disqualification — Persons  living  in 
ahnsbouses — Legal  interest  rested  in  almspeople 
— Receipt  of  disqualifying  alms — Reform  Act 
1832 


51 


56 


10 


60 


PAJU>CHIAL  ASSESSMENT  ACT  1836. 

IPoor  rate — Tithe — Bentcharge — Rateable  value — 
What  deductions  to  be  allowed — Tenant's  profit 
— Liability  to  repair  chancel  of  parish  church  . . . 

PASSAGE  BROKER. 

F^ersons  acfiing  as — Receipt  of  money  for  passage 
sn  ship — ^Sale  or  letting  of  steerage  passages — 
Merchant  Shipping  Act  1894    

PATIENT  IN  HOSPITAL. 
(See  Peor  Law.) 


RAUPER  LUNATIC. 

Adjadioation  of  aettlement ^Maintenance  order — 
Action  in  Conni^  Court  to  enforce — ^Jurisdiction 
of  judge  to  go  behind  order — Certiorari — Quash- 
ing order  of  quarter  sessione — Effect  on  order 
of  petty  sessions — Lunacy  Act  1890  127 

PAVING  STREET,  EXPENSES  OP. 
(See  Landlord  and  Tenant.) 

PERSISTENT  CRUELTY. 
(See  Summary  Jwriedieiion  {Married  Womeii,) 

PERSONS  OF  JEWISH  RELIGION. 
(See  Factoriee.) 


II 


PLACE,"  WHAT  13  A. 
(See  Qaming.) 


POOR  LAW. 

Loans  to  guardians  of  the  poor — Term  of  years — 
Repayment  before  day  fixed  by  deed — Poor  Law 
Loans  Act  1871 21 

Settlement  by  residence — Terms  of  three  years— 
ImmoTability  in  each  year — Period  of  absence 


as  patient  in  hospital —Divided  Parishes  Ao^ 
1876 page     75 

Settlement  —  Residence  —  IiTemovability — Patient 
in  hospital  -  Poor  Removal  Act  1846 — Divided 
Parishes  Act  1876 144 

Order  of  removal— Settlement  -Subdivision  of 
parish  into  separate  parishes—  Loss  of  settlement 
— Local  Government  Act  1894. 225 

Order  of  removal  —  Settlement — Subdivision  of 
parish  into  separate  parishes — Loss  of  settlement 
— Local  Government  Act  1894 375 

Settlement  —  Derivative  settlement  —  Divided 
Parishes  Act  1876  (39  &  40  Vict.  c.  61),  s.  35    ...  617 

POOR  LAW  GUARDIANS. 
Repayment  of  loans — Poor  Law  Loans  Act  1871  ...   203 

POOR  RATE. 

Tithe-rentcharge — Rateable  value — What  deduc- 
tions to  be  allowed — Tenant's  profits — Liability 
to  repair  chancel  of  parish  church — Parochial 
Assessment  Act  1836 10 

Exemption— County  buildings — User  for  judicial 
purposes — User  by  county  council  for  county 
business — No  exclusive  user  by  the  crown 14 

Public  park — No  beneficial  occupation  in  respect 
of  which  rate  could  be  supported 189 

Railway  lines  in  and  about  station  —  Station 
appurtenances — Part  of  railway  directly  earning 
profits  199 

Rateability — Exemption — Unauthorised  use  of  land 
exempted  —  Imposition   of   corporation  rates —        * 
Effect  on  exemption  288 

Railway  Ijnes  at  station — Station  appurtenances — 
Running  lines  or  sidings 430 

Chief  constable's  house— Exemption  of  premises 
used  for  police  purposes 482: 

Exemption — Society  instituted  for  purposes  of  the 
fine  arts  exclusively  -  Scientific  SocietieB  Act 
1848  (6  &  7  Vict.  c.  36).  a.  1 495- 

Rateable  value  —  Public-house  —  Covenant  to  sell 
owner's  beer — Admissibility — Parochial  Assess- 
ment Act  1836  (6&  7  WUl.  4,  c.  96),  8.  1  597 

(See  Bating.) 

PRACTICE. 

Appeal  —  Court  of  Appeal  — ■  Jurisdiction  — 
'*  Criminal  cause  or  matter  " — Supreme  Court  of 
Judicature  Act  1873 33 

Mandamus — Legal  right  to  apply  —  Vaccination 
Acta  1867,  1871,  and  1874>-General  Order  of 
Local  Goremment  Board  under  Vaccination  Acts 
—Public  Health  (London)  Act  1891    67 

Court  of  Summary  Jurisdiction — No  reading  of 
notice  informing  defendant  of  right  to  a  jurj — 
Waiver— Betting  Act  (16  &  17  Vict.  c.  119),  s.  8 
— Summary  Jurisdiction  Act  1879  (42  A  43  Vict. 
0..49),  s.  17  (1),  (2) 415 

Appeal — Case  stated  under  Baines's  Act — Quarter 
Sessions  Act  1849  (12  A  13  Vict.  c.  45).  s.  11— 
Judicature  Act  1873  (36  &  37  Vict  c.  66),  s.  19  498 

Costs— Action  against  corporation  for  injunction — 
Dismissal  of  action — Costs  as  between  soUoitor 
and  client — Public  Authorities  Protection  Act 
1898  (56  A  57  Vicco.  61),  s.  1 

Costs — Action  against  local  authority — Dismissal  of 
action — Form  of  judgment — ^Taxation — Costs  as 
between  solicitor  and  client — Public  Authorities 
Protection  Act  1898  (56  A  57  Vict.  o.  61),  s.  1 
(b) 

Costs — Action  against  district  oounoil  fOT  injunc- 
tion— Dismissal  of  action — **Act  done  in  pur- 
suance of  any  Act  of  Parliament  or  of  any  public 
duty" — Coats  as  between  solicitor  and  client — 
Public  Authorities  Protection  Act  1893  (56  A  57 
Vict.  c.  67),  s.  1  625- 


509 


624 


XIV 


MAGISTRATES'    CASES. 


SUBJECTS   OF   CASEkS. 


Evidenoe — Comment  on  evidence  of  person  charged 
— Bight  of  Crown  to  sam  up  evidence — Time  for 
prisoner's  evidence — 28  A  2d  Viot.  c.  18,  a.  2 — 
61  A  62  Vict.  c.  36,  ss.  1,  2  3  pag»  701 

(See  Jugtices.) 

PRINCIPAL  AND  ACCESSORY. 

(See  Summary  Conviction.) 

PRINCIPAL  AND  AGENT. 

Public  body  -Contractor  —Liability  of  principal 
for  negligence  of  contractor  —  Payment  into 
court  by  one  joint  tortfeasor — Separate  defences  601 

PRIVY   ACCOMMODATION. 

(See  Public  Health.) 

PUBLIC    HEALTH. 

Local  government— Drainage — Local  authority — 
Statutory  duty — Nonfea8ance  —Statutory  remedy 
— Bigcit  of  action  7 

•Sewers — Duty  of  local  authority  to  made  sewers — 
Default —  Remedy  —  Mandamus — C!ompIaint  to 
Local  Ok>vemment  Board ...     29 

National  school  —  Trustees  —  Street — Expenses — 
Charge  on  school  —  Enforcement  by  sale  or 
mortgage — School  Sites  Act  1841    42 

National  school  —  Trustees — "  Owners  "  —  Street 
paving — Cost — Charge  of  school  premises — Sale 
on  mortgage    Ill 

Water  supply — Transfer  of  part  of  one  district  to 
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Ct.  of  App.] 


Lord  Gebabd  v.  The  Kent  County  Council. 


[Ct.  op  App. 


S^^ttm  ttottrt  of  Inbitalitre 

COURT    OF    APPEAL 

N<yv.  18, 19,  and  Dee.  17, 1896. 

(Before  Lord  Eshbr,  M.II.,  Lopes  and 
BlOBT,  L.JJ.) 

LOBD  GERA.BD  V.   ThB  KbNT  OoUNTT 

Council,  (a) 

appeal  FBOH  the  qUEEN^S   BENCH  DIVISION. 

Highway  —  Extraordinary  traffic  —  Damage  — 
^* Person  by  whose  order"  traffic  conducted — 
Highways  and  Locomotives  (Amendment)  Act 
1878  (41  &  42  Vict.  c.  11\  s.  23. 

A  landovimer  was  carrying  on  extensive  building 
and  other  works  wpon  his  land.  With  respect  to 
the  m^cUerials  for  these  works  samples  were  siib' 
mitted  by  various  contractors  and  prices  were 
fixed,  inclusive  of  the  cost  of  delivery  upon  the 
land,  which  was  to  be  done  by  the  contractors. 
From  time  to  time  the  contractors  were  asked  to 
supply  and  deliver  materials  according  to  sample 
ana  at  the  fixed  price,  and  they  did  so.  The 
landowner  did  not  contract  or  direct  that  the 
materials  should  be  brought  by  any  particular 
road,  or  from  any  particular  place,  or  in  any 
particular  manner.  The  traffic  resulting  from 
the  carriage  of  these  materials  was  "  exlraordi- 
narv  traffic,'^  and  caused  damage  to  the  main 
road,  whereby  the  county  council  incurred 
"  extrax)rdinary  e^'pentes.** 

Held  (disseiitiente  Lopes,  L.J.),  that  the  traffic:  was 
not  conducted  by  the  "  order  '*  of  the  landowner 
within  the  meaning  of  sect.  23  of  the  Highways 
Act  1878. 

This  was  an  appeal  by  Lord  Gerard  against  the 
decision  of  the  Divisional  Court  (Cave  and  Wills, 
JJ.)  upon  a  case  stated  bj  Quarter  Sessions  (17 
Mag.  Cas.  634 ;  75  L.  T.  Bep.  247). 

(«)  Beport«d  by  J.  H.  Wilijam8«  Eiq.,  BarriBter-at-Law. 

Mag.  Cas.— Vol.  XVIII. 


Lord  Gerard  was  snmmoned  bv  the  Xent 
Ooun^  Council,  under  sect.  23  of  the  Highwars 
and  Locomotives  (Amendment)  Act  1878  K>r 
damage  done  to  a  main  road  by  conducting 
excessive  weight  and  extraordinary  traffic  thereon. 

The  Highways  and  Locomotives  (Amendment) 
Act  1878  (41  &  42  Vict.  c.  77)  provides : 

Sect.  23.  Where  by  a  oertifioate  of  their  surveyor  it 
appears  to  the  aathorily  which  is  liable  or  has  under- 
taken to  repair  any  highway,  whether  a  main  road  or 
not,  that,  having  regud  to  the  average  expense  of 
repairing  highways  in  the  neighbonrhood,  extraordinary 
expenses  have  been  incurred  by  snch  authority  in 
repairmg  suoh  highway  by  reason  of  the  damage  oaneed 
by  excessive  weight  passing  along  the  same,  or  extra- 
ordinary traffic  thereon,  such  authority  may  recover  in 
a  summary  manner  from  any  person  by  whose  order 
suoh  weight  or  traffic  has  been  conducted  the  amount  of 
snch  expenses  as  may  be  proved  to  the  satisfaction  of 
the  court  having  cognizance  of  the  case  to  have  been 
incurred  by  such  authority  by  reason  of  the  damage 
arising  from  such  weight  or  traffic  as  aforesaid. 

Provided  that  any  person  against  whom  expenses  are 
or  may  be  reco?erable  under  this  section  may  enter  into 
an  agreement  with  such  authority  as  is  mentioned  in 
this  section  for  the  payment  to  them  of  a  composition  in 
respect  of  such  weight  or  traffic,  and  thereupon  the 
persons  so  paying  the  same  shall  not  be  subject  to  any 
proceeding's  under  this  section. 

The  justices  at  petty  sessions  made  an  order 
upon  Lord  Gerard  to  pay  750Z.,  and  Lo.*d  Gerard 
appealed  to  the  Quarter  Sessions. 

On  the  hearing  of  the  appeal  the  facts  proved, 
so  far  as  Is  material,  were  as  follows  : 

The  traffic  in  question  was  extraordinary  traffic, 
and  the  extraordinary  expenses  incurred  by  the 
county  council  in  consequence  of  damage  caused 
by  such  traffic  amounted  to  750^ 

Lord  Gerard  was  the  owner  of  a  mansion  and 

Eark  known  as  Eastwell  Park.  In  1893  and  1894, 
uUding  and  other  operations  on  an  extensive 
scale  were  carried  on  at  Eastwell  Park  by  order  of 
Lord  Gerard.  Contractors  were  employed  on 
different  portions  of  the  wc>rk.    A  large  part  of 
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the  work  was  awA^  bjrLord  Gerard  himself  under 
the  pufPerm'^endeliGe  of  his  a^^ent  Kavanagh. 
.'Tor*^»*^ork  done  by  Lord  G^erard  himself 

.8*^]^  of  materials  were  submitted  to,  and  ap. 

''proved  bj,  Lord  Gerard.  When  a  sample  was 
approved,  the  person  proposing  to  supply  the 
material  was  asked  to  give  a  price  for  the  mate- 
rial delivered  free  at  Eastweli  Park.  In  no  case 
was  any  contract  entered  into  for  the  supply  of 
any  specified  quantity  of  mateinals,  nor  was  Lord 
(Gerard  bound  to  take  any  materials  at  all.  Orders 
were  fi*om  time  to  time  given  to  the  persons, 
whose  samples  had  been  approved,  to  deliver 
materials  at  Eastweli  Park  in  such  quantities  as 
were  required.  No  directions  were  given  as  to 
the  mode  in  which  the  materials  were  to  be 
brought. 

When  the  work  at  Eastweli  Park  commenced, 
one  Tabrett  arranged  with  Lord  Grerard  that  he 
should,  as  a  contractor,  supply  certain  materials 
at  a  price  inclusive  of  delivery.  Tabrett  did 
supply  materials  from  Faversham,  and  employed 
Colthup,  a  traction  eneine  proprietor,  to  haul 
them  to  Eastweli  Park,  and  Colthup  hauled 
them  by  traction  engine  silonff  the  road  in 
question,  and  was  paid  by  Tabrett.  Other 
materials  were  snpp  ied  by  other  contractors  in 
the  same  way. 

Over  1400  tons  of  material  were  so  carried  to 
Eastweli  Pnrk  by  traction  engines.  It  was  not 
specified,  when  arrangements  were  made  for  the 
material  to  be  delivered,  that  it  was  to  be,  or 
woald  be,  delivered  by  traction  engines ;  but  Lord 
Grerard  knew  that  it  would  be  so  delivered,  and  in 
fact  it  would  not  have  been  practicable  to  deliver 
it  in  any  other  manner  at  the  price  named. 

The  Quarter  Sessions  found  that  the  materials 
ordered  for  the  work  were  all  ordered  upon  the 
terms  of  tbeir  being  delivered  at  prices  inclusive 
of  delivery,  and  that  Lord  Grerard  did  not  direct 
and  had  no  control  over  the  mode  of  carriage ; 
but  that  Lord  Gerard  knew  that  in  fact  delivery 
would  be  by  traction  engine. 

They  held  on  those  findings  that  Lord  Gerard 
was  not  a  person  by  whose  order  the  traffic  was 
conducted,  and  was  not  liable.  Tbey  allowed  the 
appeal,  and  stated  a  case,  in  which  the  above  facts 
wei'e  set  out. 

The  Divisional  Court  (Cave  and  Wills,  JJ.) 
reversed  the  decision  of  Quarter  Sessions,  and 
gave  judgment  in  favour  of  the  County  Council 
(75  L.  T.  Bep.  247). 

Lord  Gerard  appealed. 

ChanneU,  Q.C.  and  Edwarde$  Jones  for  the 
appellant. — Lord  Gerard  was  not  a  person  "by 
whose  order"  the  traffic  was  conducted  within 
the  meaning  of  sect  23  of  the  Highways  Act 
1878.  It  is  true  that  his  works  were  the  causa 
sine  qua  non,  that  is,  that  this  traffic  would  never 
have  been  conducted  at  all  but  for  his  works ;  but 
he  was  not  the  direct  cause  of  the  damage  done 
to  the  road  by  the  extraoiHlinary  traffic.  He  had 
nothing  whatever  to  do  with  the  place  from  which 
the  materials  were  brought,  or  with  the  mode  in 
which  they  were  carried,  or  with  the  route  by 
which  they  came.  It  was  those  facts,  viz.,  the 
place  whence,  the  mode  in  which,  and  the  route 
by  which  the  materials  were  carried,  which  made 
the  traffic  cause  damage  to  the  road  in  question. 
A  person  who  wishes  to  execute  extensive  works, 
involving    the    carriage  of    a  large    amount  of 


material,  can  make  a  contract  with  another  person 
to  supply  and  deliver  the  material,  carriage  paid, 
in  any  maimer  the  latter  may  choose.  In  such 
case  tine  person  liable,  if  the  traffic  damages  the 
roads,  is  the  person  who  contracts  to  supply  and 
deliver,  and  he  must  consider  that  liability  ^rhen 
he  fixes  the  price.  That  is  precisely  what 
happened  in  this  case.  Lord  Gkrard  never  gave 
any  order  to  carry  materials  over  the  road  in 
question.  The  only  order  which  he  gave  was  for 
goods  to  be  delivered  at  his  works.  lor  which  he 
was  liable  to  pay  when  delivered.  He  never  gave 
any  order  as  to  the  mode  of  carriage.  It  is 
perfectly  lawful  for  any  person  to  make  his  con- 
tracts in  such  a  way  as  to  avoid  liability  for 
damage  done  by  extraordinary  traffic,  and  Lord 
Gerard  has  so  contracted : 

Lapthom  V.  Harvey^  49  J.  P.  709 ; 
'  Williams  v.  Davies,  44  J.  P.  347 ; 
Kent  County  Counca  v.  VidUr,  72  L.  T.  Rep.  77 ; 
(1895)  1  Q.  B.  448. 

The  contracts  made  by  Lord  Gerard  were  simply 
contracts  of  sale  and  purchase.  The  seller, 
not  the  buyer,  ordered  the  traffic,  for  the  buyer 
only  agreed  to  buy  and  pay  for  materials  deliverad 
on  his  premises.  An  "  order  "  within  the  mean- 
ing of  sect.  23  is  when  a  person  has  bought 
specific  goods,  and  then  employs  someone  to  carry 
them  to  his  premises.  That  was  the  case  in 
Williams  v.  Davies  (ubi  «up.),  which  is  on  that 
ground  distinguishable  from  this  case.  They 
cited  also 

HUl  V.  Thomas,  69  L.  T.  Bep.  553  ;  (1893)  2  Q.  B. 

333; 
Tonbridge  Local   Board  v.  Tunhridgs  Wells  Local 

Board,  49  J.  P.  679. 

B,  M.  Bray  and  Hohler  for  the  respondents. — 
This  traffic  was  conducted  **  by  the  order "  of 
Lord  Gerard  within  the  meaning  of  sect  23. 
When  that  which  is  "  extraordinary  traffic  "  has 
been  conducted  over  a  road,  and  has  been  all  con- 
ducted to  the  premises  of  one  person  for  his  use 
and  benefit,  it  may  properly  be  said  that  it  was 
conducted  '*  by  his  onler.*'  When  there  has  been 
"  extraordinary  traffic  '*  which  has  caused  damage 
to  a  road,  someone  must  be  liable  under  sect.  23 
for  that  damage.  If  that  were  not  so,  a  person, 
by  buying  a  yery  large  amount  of  material  in 
small  quantities  from  different  people,  might 
cause  extraordinary  traffic  and  damage  for  which 
no  one  could  be  liable.  By  the  transactions  by 
which  Lord  Gerard  procured  these  materials  he 
gave  "  orders  "  to  bring  the  materials  to  his  pre- 
mises.* 

T%e  Cheat  Northern  BaUway  Company  v.  Witham, 
29  L.  T.  Bep.  471 ;  L.  Bep.  9  C.  P.  16. 

When  a  person  makes  a  contract  for  a  thing  to  be 
done  for  him,  he  can  properly  be  said  to  '*  order  '* 
the  thing  to  be  done.  He  is,  in  such  case,  liable 
for  torts  necessarily  arising  out  of  the  perfoim- 
ance  of  the  contract  by  the  other  party : 

Hole  V.  Sittinghovme  Raihoay  Company,  3  L.  T. 
Bep.  750  ;  6  H.  A  N.  488. 

This  liability  for  damage  caused  by  extraordinary 
traffic  is  similar  to  that  liability  for  tort.  If  the 
damage  is  the  natural  consequence  of  the  per- 
formance of  the  contracts  maae  by  Lord  Gerard, 
he  id  liable.  The  traffic  was  extraordinary,  and 
caused  damage,  by  reason  of  the  quantity  of 
material  and  the  frequent  use  of  the  road.    Lord 
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Gerard  alone  controlled  the  quantity,  and  there- 
fore that  reeulted  from  his  "  order.'* 


ChanneUt  Q.C.  replied. 


Cwr.  adv,  vult. 


Lord  EsHEB,  M.B. — This  case  came  before  the 
quarter  sessions,  on  appeal  bj  Lord  Grerard  from 
an  order  made  by  justices  at  Petty  Sessions,  and 
the  question  was  whether  '*  extraordinary  traffic," 
which  had  passed  along  a  country  road  which  the 
county  council  were  bound  to  repair,  and  did 
damage  to  the  road,  was  "  extraordinary  traffic," 
for  the  damage  occasioDcd  by  which  Lord  Grerard 
was  bonnd  to  pay.  The  case  was  heard  at  the 
quarter  sessions,  and  the  court  decided  that 
Lord  Gerard  was  not  liable.  A  case  was  stated 
for  the  opinion  of  the  Queen's  Bench  Division, 
and  upon  that  case  the  Divisional  Court  came  to 
a  conclusion  contrary  to  that  of  the  quarter 
sessions.  Then  this  appeal  was  brought  to  this 
court.  Now,  the  question  must  be  determined 
upon  the  special  case  stated  by  ^  the  quarter 
sessions.  That  special  case  may  I'aise  the  question 
as  to  what  is  the  true  construction  of  sect.  23  of 
the  Highways  and  Locomotives  (Amendment) 
Act  1878,  and  then  whut  is  the  proper  application 
of  that  section  to  the  facts  stated  in  the  special 
case.  I  will  first  state  what  is  my  view  of  the 
true  construction  of  the  Act  of  Parliament.  The 
question  is,  what  is  the  true  construction  of  the 
words,  "  where  extraordinary  expenses  have  been 
incurred  ...  by  reason  of  the  damage  caused 
by  .  .  .  extraordinary  traffic  thereon,  such 
authority  may  recover  in  a  summary  manner 
from  any  person  by  whose  order  such  weight  or 
traffic  has  been  conducted  the  amount  of  such  ex- 
penses." Now,  those  words  look  plain  and  simple 
enough,  but  I  cannot  help  thinkiug  that  those 
words  leave  room  for  some  explanatory  descrip- 
tion. The  important  words  are,  "  by  whose  order." 
It  seems  to  me  to  be  cle^ir  that,  at  one  end  of  the 
consideration,  the  words  **  by  whose  order  "  can- 
not mean  simply  the  person  for  whose  advantage 
the  traffic  is  conducted ;  and,  at  the  other  end  of 
the  consideration,  the  word  ** order"  cannot  be 
confined  to  an  order  given  by  one  person  to 
another  who  is  bound  to  obey.  The  meaning  of 
the  words  must  be  larger  than  that.  The  words 
of  the  statute  require  some  explanation  between 
those  two  extremes.  I  think  that  the  best  expla- 
nation which  can  be  given  is  this,  that  the 
"person  by  whose  order"  may  comprise  the 
person  by  whose  determination  and  direction 
the  traffic  in  question  was  taken  along  the  road 
in  question.  If,  therefore,  a  person  makes  up  his 
mind  that  he  will  have  traffic  taken  along  a  certain 
road,  and  he  makes  a  contract  with  a  tradesman 
to  carry  goods  along  that  road,  although  the 
tradesman  need  not  make  such  a  contract  unless 
he  so  chooses,  yet,  if  he  does,  it  seems  to  me  that 
the  person  who  has  made  such  a  contract  with  a 
tradesman  is  a  "person  by  whose  order."  in  the 
sense  which  I  have  ah'endy  explained,  the  traffic 
has  been  carried  along  the  particular  road.  The 
mere  fact  that  it  has  been  done  for  hire  under  a 
contract  by  a  tradesman  does  not  alter  the  case. 
If  a  man  has  land  which  he  desires  to  develope  for 
building  purposes,  and  if  he  makes  a  contract  with 
a  builder  that  buildings  shall  be  built,  and  that 
he,  the  landowner,  shaU  have  ground  rente,  that 
is  certainly  for  the  advantage  of  the  landowner, 
but  the  building  contractor  would  determine  what 
road  should  be  used,  and  what  vehicles  should  be 


used  upon  the  road,  and  how  the  materials  should 
be  cairied.  Although  this  is  done  for  the  advan- 
tage of  the  landowner,  it  is  impossible  to  say  that 
the  traffic  is  conducted  by  his  order  or  direction. 
It  is  impossible  to  exhaustively  discuss  all  the 
cases  which  may  arise.  When  the  proper  con- 
struction of  the  statute  has  been  laid  down,  the 
question  of  its  application  to  any  pai*ticular  case 
must  be  one  of  fact.  There  are  two  other  obser- 
vations which  <  desire  to  make.  Although  there  has 
been  extraordinary  traffic  which  has  caused 
damage,  jet  tfaei*e  may  be  no  person  who  is  liable 
to  pav.  For  example,  extraordinary  traffic  may 
have  been  caused  by  several  independent  persons, 
as  in  the  case  of  crowds  going  to  a  racecourse  or 
to  a  fete.  That  traffic  is  nut  conducted  by  the  order 
or  direction  of  the  proprietors  of  the  racecourse 
or  the  promoters  of  the  fete.  Each  person  going 
to  the  racecourse  or  fete  does  not  conduct  extra- 
ordinary traffic  and  damage  the  road.  No  one  of 
those  persons  is  liable,  although  there  has  been 
extraordinary  traffic.  Again,  I  think  that  it  may 
be  that  more  than  one  person  is  liable  for  ordering 
or  directing  extraordinary  traffic  to  be  condu'jted. 
If  a  man  is  having  a  mansion  built,  and  ihakes  a 
contiact  with  a  contractor  to  bring  materials 
along  the  road  in  question,  and  if  the  contractor 
accepts  that  contract,  the  contractor  orders  his 
servants  to  conduct  the  traffic  along  the  road,  but 
I  think  that  the  man  who  has  made  that  contract 
with  the  contractor  may  also  be  made  liable  for 
the  damage  caused  by  extraordinary  tiuffic.  So 
far  I  have  endeavoured  to  explain  my  view  of  the 
meaning  of  the  statute.  That  has  now  to  be  ap- 
plied to  the  facts  of  this  special  case.  If  the 
question  as  to  *'  by  whose  order  "  the  traffic  is  con- 
ducted is  dealt  with  as  a  question  of  fact,  the 
justices  must  determine  that  question,  and  they 
tiave  no  right  to  ask  the  court  to  draw  any  in- 
ference of  fact.  In  this  case  the  justices  have 
themselves  drawn  the  inference  of  fact,  for  they 
have  stated  that  they  held  that  Lord  Grerard  was 
not  a  person  "  by  whose  order "  this  traffic  was 
conducted.  I  think,  however,  that  it  is  not  ad- 
visable to  treat  the  question  f^o  strictly  in  thin 
case.  The  justices  have  found*  other  things  as 
well.  They  seem  to  ask  whether  there  is  anything 
in  the  law  to  prevent  them,  upon  the  facts  of  this 
case,  from  drawing  the  inference  that  Lord 
Gerard  is  not  liable.  I  do  not  desire  to  treat  this 
case  too  strictly,  but  to  express  my  view  as  to  the 
true  construction  of  the  statute,  and  as  to  its 
application  to  the  facts  of  tbis  case.  The  prelimi<» 
nary  facts  found  by  the  justices  are  as  follows : 
Lord  Gerard  was  the  owner  of  Eastwell  Park. 
He  was  carrying  on  extensive  works  there.  Con- 
tractors were  employed  on  different  parts  of  the 
work,  but  a  large  part  of  the  work  was  done  by 
Lord  Grerard  himself.  What  was  the  contract 
which  he  made  with  Tabrett  ?  Lord  Gerard  was 
having  alterations  made  in  the  mansion  house, 
and  certain  works  done  in  the  park.  The  case 
says  that  when  the  work  at  Eastwell  Park  com- 
menced, one  Tabrett  arranged  with  Lord  Grerard 
that  he  should,  as  contractor,  supply  certain 
materials  at  a  price  inclusive  of  delivery.  It 
is  clear  that  Tabrett  was  not  a  servant,  but 
was  a  peri'on  making  a  contract  with  Lord  Gerard. 
In  the  ca(»e  it  is  stated  that,  with  i^gard  to  the 
work  done  by  Lord  Gerard  himself,  samples  were 
submitted  to  and  approved  by  him.  When  a 
sample  was  approved,  the  person  proposing  to 
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supply  the  material  was  asked  to  give  a  price  for 
the  material  delivered  free   at  Eastwell    Park. 
Therefore  such  a  contract  was  made  with  con- 
tractors.   Tn  the  case  of   a  mere  servant,  if  an 
order  is  given  by  him,  it  is  the  order  of  the  master 
and  not  of  the  servant.    As  to  a  contractor,  he 
can  refuse  or  accept  as  he  pleases,  and  he  agrees 
as  contractor  and  not  as   servant.     There  are 
other  paragraphs  as  to  different  transactions.     In 
one  paragraph  it  looks  as  if  the  transaction  was 
different  in  respect  of  the  cement.    There  was  an 
order  bj  Lord  Gierard  to  bring  the  cement  from 
Faverslmm,  but  the  cement  was  not  carried  along 
the  road  in  question,  and  the  matter  of  the  cement 
is,  therefore,  immaterial.    Then  there  was  a  con- 
tract of  the  same  kind  with  Messrs.  Holland  and 
Harmen.     Then  we  come  to  the  fourth  finding 
which  states  that,  "  the  materials  ordered  for  the 
work  were  a)l  ordered  upon  the  terms  of  their 
being  delivered  at  prices  inclusive  of  delivery,  and 
that   Lord  Gerard  did  not  direct,  and  had  no 
control  over  the  mode  of  carriage."    Then  it  is 
found  that  Lord  Gerard  knew  that  in  fact  delivery 
would  be  by  traction  engine.    The  justices  held 
upon  those  findings  that  Lord  Gerard  was  not  a 
person  **  by  whose  order  "  the  traffic  in  question 
was  conducted.    There  is  no  express  finding  in 
the  case  as  to  what  roads  there  were  leading  to 
Eastwell  Park.    But  it  is  obvious  that,  Eastwell 
Park  being  the  centre  of  the  district,  materials 
might  be  sent  from  any  quarter,  and  that  it  is 
impossible  to  say  that  Lord  Greiurd  determined 
the  road  by  which  the  traffic  was  to  come.    Some 
might  come  by  one  road,  and  some  by  another 
road.    In  fact  Lord  Grerard  seems  deliberately  to 
have  decided  not  to  have  anything  whatever  to  do 
with  the  place  from  which  the  materials  might 
come.     The  contractor  alone  was  to  determine 
that  question.    Upon  those  facts  it  appears  that 
the  contract  was  not  a  contract  which  obliged 
any  person  to  bring  the  traffic  along  the  road  in 
question.    The  contract  was  that  the  person  con- 
tracting should  bring  the  materials  to  Eastwell 
Park,  but  should  himself  determine  whence  and 
by  what  road  those  materials  should  be  brought. 
Under  those  circumstances  it  seems  to  me  uiat 
the   justices  at  quarter  sessions  were  right  in 
deciding  that  there  was  no  order  or  direction, 
determination  or  decision,  by  Lord  G^i*ard  that 
the  tn^c  should  come  by  the  road  in  question, 
but  that  the  traffic  came  by  the  order  of  the 
contractors.     In  my  opinion,  therefore,  the  jus- 
tices were  right,  and  their  decision  cannot  be 
qaestioned.      The    judgment  of   the    Divisional 
Court  must  be  reversed,  and  this  appeal  must 
be  allowed. 

Lopes,  L.  J.— I  have  not  arrived  at  the  same  con- 
clusion as  the  rest  of  the  court  in  this  case.  The 
qaestion  nppn  which  the  opinion  of  the  court  is 
a  iked  is :  Whether,  having  regard  to  the  findings, 
the  justices  in  quarter  sessions  were  right  in 
law  iu  holding  that  the  respondent,  Lord  Gerard, 
was  not  a  person  by  whose  order  the  extraor- 
dinary traffic  caused  by  the  carriage  of  the 
materials  ordered  for  the  works  at  Eastwell  Park 
was  conducted.  The  justices  were  of  opinion 
that  the  traffic  caused  by  the  carriage  of  mate- 
rials for  the  works  carried  out  for  Lord  Gerard, 
under  the  superintendence  of  one  Kavanagh,  was 
extraordinary  traffic,  and  tfaey  found  tbat  sucb 
traffic  had  done  damage  to  the  road,  and  assessed 
tne  amount  of  such  damage  at  750^.    Tbey  found 


that,  as  regards  such  work,  Kavanagh  was  not  » 
contractor  out  a  servant  of  Lord  Grerard.    They 
found  as  facte,  tbat  tbe  materials  ordered  for  the 
work  were  all  ordered  upon   tbe  terms  of  their 
being  delivered  at   the  park  at  prices  which  in- 
cluded delivery,  and  tbat  neit^ier  Lord  Gerard, 
nor  Kavanagb  directed  or  had  any  control  over 
the  mode  of  carriage  of  such  materials,  but  that 
tbey  knew  tnat  tbe  delivery  would,  in  fact,  be 
conducted   by  traction  engines.    They  held,  on 
these    findings,  that  neither   Lord    Gerard  nor 
Kavanagh  was   a  person   by   wbose   order    tbe 
traffic  was  conducted,  and  tbat  neitber  was  liable 
for  what  was  done  by  the  persons  wbo  actually 
conducted  such  traffic.     Tbe  question  is  an  im- 
portant one.    We  are  bound  by  the  facts  as  found 
by  the  jadtices ;  but  by  sect.  2  of  tt)e  Supreme 
Court  of  Judicature  Act  1894(57  &  58  Vict.  c.  16) 
on  appeals  (like  tbe  present)  power  is  given  to  tr^e 
court  bearing  the  appeal  to  draw  any  reasonable 
inference  of  fact  whioa  migbt  bave  been  drawn  by 
the  Court  of  Quarter  Sessions.    I  infer  from  the 
facts  stated  tnat  Lord  Grerard  knew  tbat  the 
materials  in  question  would  be  braught  by  the 
nearest  and  most  convenient  road,  and  that  the 
nearest  and  most  convenient  road  was  tbe  one  in 
respect   of   whicn    tie    present  claim  is   made 
agtinst    him.      Toe   court    below  reversed    the 
decision  of  the  Court  of  Quarter  Sessions,  and 
held  that   Lord   Gerard  was   tbe  person  liable. 
In  the  years   1893  and  1894  Lord   Gerard,  the 
owner  of  a  mansion- bouse  and  park  known  as  East- 
well  Park,  was  carrving  on  building  operations 
on  an  extensive  scale.     A  portion  of  the  w^orks 
was  done  by  independent  contractors,  but  besides 
such  works  a  considerable  amount  of  work  in  the 
park  was  done  by  Lord  Gerard  himself  under  the 
superintence  of  Kavanagh,  who  in  superintending 
the  work  was  acting  as  a  servant  to  Lojd  Gerard, 
and  was  paid  a  commission  by  Lord  Grerard  on 
the  amount  expended.    Before  any  materials  were 
ordered,  samples  were  submitted  to  and  approved 
by  Lord  Gerard,  and  when  a  sample  was  approved 
the  person  proposing  to  supply  the  materiab  was 
asked  to  give  a  price  for  it,  such  price  in  every 
case  being  an  inclusive  price  for  the  material 
delivered  free  at  Eastwell  Park.    It  was  left  to 
theperson  supplying  the  materials  to  bring  them 
to  Eastwell  Park  in  any  way  he  thought  fit.    The 
case  may  be  illustrated  thus  P    A  person  who  is 
proposing  to  build  a  lai*^e  mansion  himself,  with- 
out employing  any  architect  or  contractor,  orders 
from  a  large  number  of  different  tradesmen  the 
materials  requisite  for  the  work,  the  materials  to 
be  delivered  at  a  price  inclusive  of  carriage,  and 
the   tradesmen    to  be  at  liberty  to  delixer  the 
materials  iu  any    way  they  think    best.      The 
different  tradesmen  deliver  the  materiab  and  in 
so  doiog  cause  damage  to  the  roads  by  conducting 
excessive  weight  or  exti*aordinary  tramc  along  the 
same.    In  such  circumstances,  can  it  be  said  that 
such  damage  is  not  caused  by  the  order  of  the 
person  who  is  building  the  house  P    Is  he  not  the 
person  by  whose  order  such  excessive  weight  or 
extraordinary  traffic  has  been  conducted  over  the 
roads  in  question  P    It  is  not  the  case  of  an  inde- 
pendent contractor,  who  undertakes  the  works 
and  who  has  everything  under  his  control,  over 
whom  the  building  owner  can  exercise  no  do- 
minion.   About  such  a  case  I  express  no  opinion, 
though  I  think  there  is  much  to  be  said  in  favour 
of  the  view  taken  by  Wills,  J.  of  the  case  of  such 
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an  independent  contractor  in  the  court  below. 
The  case  of  Lapthom  y.  Harvey  (iM  9up,)  was  the 
case  of  an  independent  contractor,  and  does  not 
govern  this  case.  In  WiUiams  y.  Dames  {uhi  9up,) 
a  different  yiew  seems  to  have  been  taken  from 
that  taken  in  Lapthom  y.  Harvey  (ubi  swp.\  as  to 
the  person  liable  when  there  was  a  contract  for 
the  carriage  of  goods.  There  Williams  purchased 
certain  timber  near  a  railway  station,  and  con- 
tracted with  one  Dayies  for  the  carriage  of  a  por- 
tion of  the  timber.  No  particular  route  was  pre- 
scribed, nor  any  particular  mode  of  carriage. 
Dayies  duly  performed  his  part  of  the  contract 
with  Williams,  and  was  duly  paid  therefor.  The 
highway  was  greatly  damaged,  and  Williams  was 
summoned  for  the  extraordinary  expenses  in- 
curred in  consequence.  The  justices  made  an 
order  ai^ainst  Williams,  and  the  court  (Lush  and 
Bowen,  JJ.)  upheld  the  order.  Luoh,  J.,  said: 
"As  to  the  person  causing  the  extraordinary 
traffic,  I  think  it  is  of  no  consequence  whether  the 
purchaser  of  the  timber  causes  it  by  his  own 
waggons  or  those  of  his  contractor,  hired  by  the 
day  or  for  longer  periods,  for  it  is  equally  by  his 
order."  This  yiew,  however,  of  the  effect  of  the 
aection  was  dissented  from  by  Lord  Coleridge, 
C.J.  and  Mathew,  J.,  in  Lapthom  y.  Harvey 
{uhi  sup.).  In  Beq,  y.  EUis  (8  Q.  B.  Div.  466)  a 
farmer  purchased  about  sixty  tons  of  manure  at  a 
place  about  four  miles  distant  from  his  fu'm. 
His  foreman  employed  the  appellants,  who  were 
proprietors  of  traction  engines  and  waggons,  to 
cart  the  manure  to  his  master's  farm,  at  the  rate 
of  9cl.  per  ton.  The  foreman  pointed  out  to  the 
appellants  the  place  where  the  manure  was  to  be 
deposited,  but  no  further  directions  were  given  as 
to  the  mode  in  which  it  was  to  be  conveyed.  It 
was  in  evid«;nce  that  the  foreman  employed  the 
appellants  knowing  that  they  owned  traction 
engines,  and  would  be  likely  to  use  them  in  cart- 
ing the  manure,  and  because  there  was  no  other 
way  of  getting  it  carried  within  the  necessary 
time.  The  road  was  the  only  road  by  which  the 
spot  indicated  by  the  foreman  for  the  deposit  of 
the  manure  could  be  reached.  The  manure  was 
carried  by  the  appellant's  engines,  and  did 
damage  to  the  highway.  The  appellants  were 
held  by  the  justices  to  be  the  persons  "  by 
whose  order  "  the  traffic  had  been  conducted ; 
and  the  Divisional  Court  thought  there  was 
sufficient  evidence  to  justify  this  finding.  In  this 
case  there  was  a  special  finding  in  the  case  that 
the  traffic  was  conducted  by  the  order  of  the 
appellants.  As  to  the  first  question  raised  by  the 
case*  viz.,  whether  the  sessions  were  right  in 
holding  that  the  appellants  were  the  persons  by 
whose  order  the  traffic  was  conducted,  all  Field,  «f . 
says  is,  that  there  was  sufficient  evidence  that  the 
traffic  was  conducted  by  order  of  the  appellants. 
The  question  of  the  proper  construction  of  the 
words  of  the  Ajct  of  Parliament  seems  to  have 
been  scarcely  argued,  and  was  not  dealt  with  in  the 
judgment^  except  as  I  have  stated.  I  cannot 
thxdk  this  case  an  authority  of  much  weight,  and 
if  it  means  what  is  suggested,  1  do  not  agree  with 
it  It  appears  to  me  that  the  materials  in  question 
in  this  case  were  conducted  by  the  order  of  Lord 
Gerard.  If  it  had  not  been  for  the  order  he  gave 
to  the  persons  who  supplied  the  materials,  this 
material  would  never  have  passed  over  the  road. 
They  were  persons  merely  employed  to  bring  the 
material,  and  nere  consequently  put  in  motion 


solely  by  the  order  of  Lord  Gerard.  All  those 
persons  had  done  was  simply  to  quote  a  price  at 
which  they  were  prepai^d  to  deliver  materials, 
and  then  Lord  Grerard,  knowing  that  they  had 
quoted  that  price,  and  that  they  meant  to  deliver 
by  traction  engine,  and  by  the  nearest  and  most 
convenient  I'oad,  said  "  send  me  the  materials.'* 
The  sole  and  effective  cause  of  these  materials 
passing  over  the  road  was  the  order  of  Lord 
Gerard.  Is  it  to  be  said,  if  I  order  a  truck  of 
coals  from  a  coal  merchant,  and  his  waggons 
owing  to  the  excessive  weight  of  the  cosQs  do 
damage,  that  the  damage  is  to  be  attributed  to 
the  order  given  to  his  carter  by  the  coal  merchant, 
and  not  to  my  order  which  is  the  effective  cause 
of  any  action  being  taken  by  anybody?  Take 
the  illustration  I  suggested  of  a  person  himself 
without  any  contractor  building  a  house  in  his 
park ;  he  buys  the  different  materials  necessary 
for  its  construction  from  twenty  different  trades- 
men ;  and  tbe  materials  in  the  aggregate  by  their 
excessive  weight  cause  damage  to  a  road.  It  is 
impossible  to  say  what  particular  portion  of  the 
materials  caused  the  damage,  or  by  whom  that 
portion  was  carried.  But  it  was  all  ordered  by 
the  person  building  the  house.  In  such  a  case,  if 
the  contention  of  Lord  Gerard  is  right,  the  high- 
way authority  would  be  powerless,  and  would  have 
to  look  to  twenty  different  persons  without  the 
means  of  discovering  which  was  the  offender. 
The  object  the  Legislature  had  in  view  was  to 
enable  the  highway  authority  to  recoup  the  ex- 
penditure not  unf requently  occasioned  by  extra- 
ordinaiT  and  exoeptionally  heavy  traffic,  arising 
from  building  and  similar  operations  of  a 
temporary  kind,  and  from  other  causes,  by  which 
the  road  accommodation,  provided  for  all  alike 
at  the  public  expense,  is  sometimes  abused  by 
individuals  for  their  private  purposes.  The 
Legislature  surely  must  have  intended  the  person, 
who  by  his  initial  order  brought  the  excessive 
weight  on  the  road,  to  bear  the  burden  of  the 
damage,  and  not  those  who  simply  obeyed  and 
acted  in  conformity  with  the  order.  I  read  **  by 
whose  order "  as  if  it  was  "*  in  consequence  of 
whose  order."  This  seems  to  have  been  tbe 
opinion  of  Lush  and  Bo  wen,  JJ.,  in  WiUiariM  v. 
Daviee  {ubi  sup.) ;  it  is  the  opinion  of  Cave 
and  Wilis,  JJ.  in  the  court  below ;  and  it  is 
the  view  which  I  take  of  the  meaning  of  the 
words  "by  whose  order  such  weight  or  traffic 
has  been  conducted,"  as  applied  to  the  circum- 
stances of  this  case.  I  think  the  appeal  should  be 
dismissed. 

BioBT,  L.J. — ^This  is  an  appeal  from  a  decision 
of  the  Divisional  Court  as  to  the  proper  answer  to 
be  given  to  a  question  submitted  for  the  opinion 
of  the  Hi^h  Court  by  a  special  case  stated  by  a 
Court  of  Quarter  Sessions  for  the  Eastern  Divi- 
sion of  the  county  of  Kent.  The  question  was 
whether,  having  regard  to  the  findings  in  the 
case,  the  justices  in  quarter  sessions  were  right  in 
law  in  holding  that  Lord  Gerard  was  not  a  person 
by  whose  order  certain  extraordinary  traffic  was 
caused  by  the  carriage  of  the  material  ordered  for 
works  carried  on  by  him  at  Eastwell  Park.  The 
traffic  is  to  be  taken  to  be  extraordinary  traffic 
within  the  meaning  of  the  Highways  and  Loco- 
motives Act  1878,  s.  23 ;  and  no  question  arises 
as  to  the  amount  to  be  paid  by  Lord  Gerard,  if 
he  is  a  person  by  whose  order  the  traffic  was  con- 
ducted.     The    traffic    treated    as    extraordinary 
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traffic  consisis  in  the  carriage  by  traction  engine, 
oyer  part  of  the  Fayersham  and  Ashford  main 
road  to  Eajstwell  Park,  of  materials  to  be  used 
npon  works  being  done  by  Lord  Gerard  in  his 
park    there  undt^r  the  superintendence  of   one 
Kayanagh,  who  is  to  be  treated  for  the  pniposes 
of  this  case  as  the   agent  of  Lord   Gerard.    If 
Lord  Gerard  had  not  wanted  the  material  for  the 
works  that  he  was  carrying  on,  the  extraordinary 
traffic  woald  not  haye  been  conducted ;  and  he  of 
course  shared  in  the  adyantage  deriyed  from  it, 
though  the  persons  supplying  the  material,  and 
the  traction  engine  owners,  also  had  their  shares. 
It  is  clear,  howeyer,  both  on  authority  and  on 
the  words  of  the  Act,  that  the  mere  fact  of  a 
person  denying  adyantage  from  the  extraordinary 
traffic  is  not  sufficient  to  fix  him  with  liability  for 
the  expenses.    There  was  nothing  illegal  in  the 
extraordinary  tiuffic,  and  Lord  Grerard  cannot  be 
held  liable  unless  it  was  conducted  by  his  order, 
within  the  meaning  of  sect.  23  of  the  Act  of  1878. 
To  make  that  section  applicable,  there  must  be, 
first,  extraordinary  traffic  and  expenses  occasioned 
thereby ;  and.  secondly,  some  person  by  whom,  in 
some  reasonable  sense  of  the  words,  the  extraor- 
dinary traffic  has  been  ordered  to  be  conducted. 
If  there  be  no  such  person,  as  for  instance  where 
the  extraordinaiy  traffic  is  made  up  of  single 
loads  of  no  excessiye  weight,  brought  upon  the 
road  by  separate  and  inaependent  people,  the 
result  would  be  that  no  persons  could  oe  sepa- 
rately chargeable,  and  the  expense  of  repairing 
the  roads  must  fall  as  it  would  haye  done  if  the 
section  had  not  been  passed.    The  question  then 
being,  whether  the  traffic  was  conducted  by  Lord 
Grerard's  order,  it  is  material  to  obserye  that,  in 
the  case  and  in  the  judgments  of  the  Diyisional 
Court,  the  word  **  order  '  is  used  in  a  sense  which, 
if  not  examined  into,  may  occasion  some  ambi- 
guity.   The    learned   judges   in    the   Diyisional 
\.;ourt  may  haye  been,  and  for  myself  I  think  they 
were,    right    in    the    conclusion    at  which  they 
arriyed,  that  there  was  not  as   to  any  of  the 
materials  any  contract  by  Lord  Gerard  to  take, 
or  by  any  person  to  supply,  before  the  giying  of 
what  are  called  ''  orders "  to  deliyer  at  Eastwell 
Park.    In  this  yiew  the  so-called  "  orders  '*  are  in 
law  nothing  more  than  offers  to  accept,  at  a  price 
proyisionally  arranged,  and  when   deliyered    at 
Eastwell  Park,  the  quantities  of  materials  therein 
mentioned,  if  found  to  be  according  to  samples 
previously  exhibited ;  and  no  p**r8on  was  by  con- 
tract or  otherwise,  under  any  legal  obligation  so 
obey  any  of  the  so-called  orders.    Wheneyer  they 
were  called  upon,  the  persons  to  whom  they  were 
addressed  foimd  it  to  their  interest  to  accept  and 
act  upon  them.    Assumins;  that  traffic  might,  in 
a  reasonable  sense  be  said  to  haye  been  ordered 
to  be  conducted  by  the  person  who  wanted  the 
materials,  if  he  gaye  directions  for  their  being 
brought  from  one  specified  place  to  another,  there 
is  nothing  like  that  in  the  present  case.    No  one 
of  the  oners  made  by  Lord  Gerard  specified  any 
place  from  which  the  materials  wt^re  to  come,  or 
the  road  by  which  they  were  to  be  brought.    If 
the  materials  «ere  accordini;  to  sample,  it  was  a 
matter  of  indifference  to  Lord  G^rara  from  what 

?lace  or  by  what  route  they  arriyed  at  Eastwell 
^ark,  and  he  would  not  haye  been  at  liberty  to 
lefuse  acceptance  by  leason  of  the  place  from 
which,  or  the  road  by  which,  they  were  brought. 
Until  the  materials   were  delivered  at  Eastwell 


Park  and  accented  as  beinsr  according  to  sample, 
the  property  did  not  vest  in   Lord  Geraid.     If 
any  materials  had  been  rejected  as  not  bein^f 
according  to  sample,  Lord  Gerard  could  not  haye 
been  held  responsible  for  their  carriaire  to  and 
from  Eastwell  Park.    He  had  nothini;,  in  law,  to 
do  with  the  owners  of  the  traction  engines,  who 
entered  into  their  own  contracts  for  the  carriat^ 
of  the  materials  to  be  tendered  at  Eastwell  Park 
with  the  owners  of  them  quite  independently  of 
Lord  Gerard.    There  is  indeed  a  finding  in  the 
case  that  Kayanagh  paid  Colthup,  who  had  con- 
tracted with  one  Tabrett  for  the  naulage  of  brick 
rubbish,  the  amount  which  Lord  Grerard  had  agreed 
to  pay  Tabrett.  and  that  orders  were  siyen  in  his 
name  direct  to  Colthup  for  the  deliyery  of  four  loads 
amounting  to  64  tons,  and  that  he  had  paid  Col- 
thup for  them.     But  in  this  it  is  eyid«*nt  thnt 
Colthup  was  treated  as  agent  for  Tabiett,  and  the 
case  is  altogether  exceptional.      It  is,  however, 
found  in  the  case  that  Ix>rd  Gerard  knew  that  the 
materials  would  be  delivered  by  traction  engine ; 
and  it  is  also  found  that  it  would  not  have  been 
practicable  to  deliver  in  any  other  manner  at  the 
prices  named.    It  is  not  found,  nor  can  it  be  rea- 
sonablv  inferred  from  the  actual  finding,  that  he 
knew  m>m  what  place  or  by  what  road  tiie  mate- 
rials would  be  delivered.    The  case  itself  shows 
that  there  was  at  least  one  road  other  than  that 
from  Wye  to  Eastwell,  bv  which  some  materials 
were,  and  others  might  have  been,  delivered  at 
Eastwell  Park.    In  Lapihomy.  Harvey  {ubi  atip.), 
Coleridge,   C.J.  and    Mathew,    J.,  sitting  as    a 
diyisional  court,  held  that  a  person  who  had  con- 
tracted with  a  sub-contnu^tor  for  the  carriage  of 
ston-*,  leaving  him  to  carry  it  as  he  pleased,  was 
not  liable  for  his  haying  by  employing  traction 
engines  conducted  extraordinary  traffic,  and  occa- 
sioned damage,  within  the  meaning  of  the  Act. 
It  seems  to  me  that  that  case  can  only  be  distin- 
guished from  the  present  case  in  any  way  that 
might  be  tmfavourable  to  Lord  Gerard,  by  the 
circumstance  that  there  was  one  contract  covering 
the  whole  of  the  traffic,  and  that  there  was  nothini; 
in  that  contract  from  which  it  could  be  inferred 
that  haulage  by  traction  engine  was,  at  the  date 
of  it,  in  the  contemjplation  of  the  parties  sought 
to  be  mueide  liable.    On  the  other  hand,  the  mate- 
rials carried  were  the  property  of  the  persons 
sought  to  be  made  liable,  who  themselves  con- 
tracted for  the  carriagn  of  them,  so  that  their 
connection  with  the  carriage  was  closer  there  than 
that  of  Lord  Gerard  in  the  present  case.    In  the 
later  casH  of  Sevenoaks  Local  Board  v.  Tonbridge 
Local  Board  (49  J.  P.  679)  the  facts  were  sub- 
stantially the  same  as  in  Lapthom  v.  Harvey 
(ubi  sup.)  except  that  the  firm  who  contracted  for 
the  haulage  were   owners    of  traction   engines. 
There  does  not  appear  to  have  been  any  finding 
that  the  local  board  knew  that  traction  engines 
would  be  used.     Lord  Bramwell,  however,  who 
happened  to  be  the  chairman  of  quarter  sessions, 
in  dealing  with   the  case  refers  to  both  these 
points  in  such  a  way  as  to  make  it  reasonably 
clear  that  no  such  midings  would  have  changed 
his  view  as  to  the  applicability  of  the  section. 
This  decision  was  of  course  in  no  way  binding  on 
the  Divisional  Court,  and  it  is  not  referred  to  in 
the  judgments  of  the  learned  judges  as  reported ; 
but  if  the  reasoning  w  sound,  it  is  very  important 
for  the  decision  of  the  present  case.    It  seems  to 
lay  down  that  to  contract  for  the  carriage  of 
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heavy  materials  with  traction  engine  owners,  not 
specif  jin^  or  requiring  that  traction  engines  shall 
be  used,  is  not  to  giTe  an  order  for  oonductine 
the  traffic  within  the  meaning  of  the  Act,  though 
both  parties  to  the  contract  might  know  well 
enough  that  traction  engines  woidd  in  all  proba.- 
bilitj  be  used.    The  learned  judges  in  the  court 
below  seem  to  have  thought  that  the  principle  of 
Lapthom  y.   Harvey  (ubi    tup.)    is   only    appli- 
cable  where  the    ti*affic    is   conducted    for  the 
performance  of  a  pre-existing  contract.      But  I 
am   unable    to    see   how   the    legal  position  of 
a  person,  who  by  making  one  general  contract 
gives    occasion    for    the   extraordinary    traffic, 
can  be  better  than  that  of  one  «vho  gives  a  series 
of  invitations  to  others  for  the  delivery  of  mate- 
rials, the  carriai^  of  which  in  the  aggi^egate  con- 
stitutes the  extraordinary  traffic.    The  case  of 
V^miams  v.  Davie9  {libi  sup.),  as  reported,  does 
not,  in  my  judgment,  afford  any  rule  applicable  to 
the  present  case.    From  the  case  there  stated  it 
appears    that   the    dt-fendants    contracted    with 
Davies,  who  happened  to  be  the  surveyor  of  the 
hii^hway  board,  for  the  carriage  of  a  portion  of 
the  timber  at  a  certain  rate  per  foot  of  timber. 
That,  in  pursuance  of  the  contract,  Davies  with  his 
own  carriages  and  horses  hauled  a  portion  of  the 
timber,  and  the  defendants  paid  him  the  ai^reed 
price  for  the  work  done  by  him.    That  the  defen- 
dants with  their  own  carriages  and  horses  hauled 
the  remaining  portion.    That  the  total  quantity 
of  timber  hauled  was  sixty-seven  loads ;  bat  that 
no  evidence  was  given  or  tendered  as  to  how 
much  was  hauled  by  Davies  and  by  the  defen- 
dants respectivelv.    i>avies  by  his  certificate  cer- 
tified that  the  defendants  conveyed  the  timber 
with  their  horses  and  carriages,  and  by  horses 
and  carriages  hired  by  them  for  the  conveyance 
of  such  timber.    The  main  question  appears  to 
have  been  whether  or  no  the  conveyance  of  the 
sixty-seven  loads  was  extraordinary  traffic.    The 
judgment  was  delivered  by  Lush,  J.,  and  the  only 
passage    in    the   judgment  which   touched    the 
present  question  was  the  following :  '*  As  to  the 
person  who   causes    the   extraordinary  traffic,  I 
think  it  of  no  consequence  whether  the  purchaser 
of  the  timber  causes  it  bv  his  o  «n  waggons  or  by 
those  of  his-  contractor,  hired  by  the  day  or  for 
longer  periods,  for  it  is  equally  by  his  orders." 
From  this  it  would  seem  that  the  court  took  the 
view  expressed  in  the  surveyor's  certificate  that 
the  contract  amounted  to  a  hiring  of  the  wagt^ons, 
in  which  case  the  conclusion  would  be  undoubtedly 
right.    Whether  this  was  the  correct  inference 
from  the  facts  stated  may  be  doubtful,  but  at  any 
rate  the  judgment  lays  d[own  no  rule  of  law  appli- 
ctble  to  the  present  case.    Here  it  is  dear  that 
Lord  G^erard  did  not  hire  the  traction  engines  or 
any  of  them.    Li  Beg.  v.  EUU  (itbi  aup,)  material 
was  carried  from  one  fixed  place  to  another,  and 
tiiere  was  only  one  road  by  which  this  could  be 
carried.    The  conclusion  seems  to  be  that,  on  the 
balance  of  authority,  as  well  as  on  the  construc- 
tion of  the  Act  apart  from  authority.  Lord  Gerard 
did  not  do  anything  which  could  in  law  amount  to 
an  order  for  conducting  this  traffic  or  any  part  of 
it,  and  cannot,  therefore  be  held  liable  in  respect 
of  it.    I  agree  that  the  appeal  must  be  allowed. 

Appeal  allowed. 
Solicitors :  for  the  appellant^  Misynell  and  Pern- 
herton ;   for  the  respondents,  Priory  Chwrck,  and 
Adams,  for  Warner  and  Turner,  Maidstone. 


Tuesday,  Jan.  12, 1897. 

(Before  Lord  Esheb,  M.B.,  Lopes  and 
Ohittt,  L.JJ.) 

BoBiNSOK  V.  The  Mayor,  &o.,  of  Wobkinq- 

ton.  [a) 

application  fob  a  new  TBIAIi. 

Local  government — Drainage — Local  authority — 
Statutory  duty — Non-feasance  —  Statutory  re- 
medy — Aight  of  action — Public  Health  Act  1875 
(38  it  39  Vict.  c.  55),  ss.  15  and  299. 

By  sect.  15  of  the  Pvhlic  Health  Act  1^75,  it  is 
eruicted  that  a  local  authority  shaU  cause  to  he 
made  stich  sewers  as  may  he  necessary  for  effect- 
ually draining  their  district  for  the  purposes  of 
the  Act,  and  sect.  299  provides  that  wpon  a  com- 
plaint heing  made  to  the  Local  Government 
Board,  the  Board,  if  satisfied  that  the  local 
authority  has  made  defauU  in  providing  its 
district  with  sufficient  drains,  may  make  an 
order  against  the  local  authority  for  the  per- 
formance of  its  duty,  which  may  be  enforced  in 
the  manner  provided  by  the  section. 

Through  the  overflotvina  of  a  sewer,  the  property 
of  a  local  authority,  damage  was  caused  to  cer- 
tain houses  situate  near  the  sewer,  and  within 
the  district  of  the  local  authority.  The  owner  of 
the  houses  brought  an  action  aaainst  the  local 
authority  to  recover  damages,  alleging  that  the 
injuries  complained  of  were  caused  by  the  non- 
feasance by  the  local  atUhority  of  the  duty  im- 
posed on  them  by  sect.  15. 

Held,  that  the  action  would  not  lie. 

Glossop  V.  The  Heston  and  Isleworth  Local  Board 
(40  i.  T.  Bep.  736 ;  12  Ch.  Div.  102)  followed. 

This  was  an  application  for  judgment  or  a  new 
trial  in  an  action  tried  before  Gave,  J.,  with  a  jury, 
at  Garlisle. 

The  plaintiff  was  the  owner  of  some  houses 
built  on  low-lying  ground  in  Harrington-road, 
in  the  borough  of  Workington,  of  which  the 
defendants  were  the  local  authority.  In  1881  a 
sewer  was  made  under  the  road  close  to  these 
houses,  for  the  purposes  of  the  drainage  of  the 
district.  In  18^  several  new  houses  were  built 
on  the  sloping  ground  above  the  plaintiffs  houses, 
and  for  their  drainage  the  bailders  constructed 
sewers  which  they  connected  with  the  Harrington- 
road  sewer. 

The  Harrington-road  sewer  then  became  in- 
adequate to  carry  off  all  the  water  which  was 
poured  into  it,  with  the  result  that  the  water 
Dubbled  up  at  the  lowest  point,  where  the  plain- 
tiff's houses  were  situated,  and  overflowed  into 
them,  and  serious  damage  was  thereby  caused. 

The  plaintiff  brought  this  action  to  recover 
damages  for  the  loss  he  had  suffered,  in  conse- 
quence of  the  injuries  caused  to  his  houses. 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55),  these  sewers  were,  under  sect.  13,  vested  in 
the  defendants.  By  sect.  15  it  is  provided  as 
follows : — 

Every  local  authority  shaU  keep  in  repair  all  eewera 
belonging  to  them,  and  shall  canse  to  be  made  suoh 
sewers  as  may  be  necessary  for  effectoally  draining  their 
diatriot  for  the  purposes  of  this  Aot. 

By  sect.  299 : 

Where  complaint  is  made  to  the  Local  Government 
Board  that  a  local  anthority  has  made  default  in  pro- 

(a)  Baportod  by  £.  Mahlbt  Smith,  Esq.,  Barrlater-ftt-Law. 
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ridinfl^  their  district  with  sniBoient  Mwera,  or  in  the 
nubintenance  «C  existing  sewers,  .  .  .  the  Local 
GrOTemment  Board,  if  satisfied,  after  due  inquiry,  that 
the  authority  has  been  guilty  of  the  alleged  default,  shall 
make  an  order  limiting  a  time  for  the  performance  of 
their  duty  in  the  matter  of  such  complaint.  If  such  duty 
is  not  performed  by  the  time  limited  in  the  order,  such 
order  may  be  enforced  by  writ  of  mandamtUt  or  the 
Local  Govemment  Board  may  appoint  some  i>er8on  to 
perform  such  duty. 

At  the  trial  of  the  action  before  Cave,  J.  with  a 
jury,  it  was  admitted  on  behalf  of  the  plaintiff,  at 
the  oonclusion  of  his  case,  that  his  claim  was 
based  solely  upon  the  allegt*d  non-feasance  by  the 
defendants  of  the  duties  imposed  upon  them  by 
the  Public  Health  Act. 

Cave,  J.  ruled  that  in  these  circumstances  no 
action  for  damages  would  lie,  and  that  the 
plaintiffs  only  remedy  for  the  injuries  he  had 
suffered  was  by  means  of  an  application  to  the 
Local  Government  Board,  under  sect.  299,  or  by  a 
prerogative  writ  of  mandamus,  and  he  directed 
the  jury  to  find  a  verdict  for  the  defendants,  and 
gave  judgm'-nt  accordingly. 

The  plaintiff  moved  for  judgment  or  a  new 
trial. 

Henry  {Shee,  Q.C.,  with  him)  for  the  plaintiff. — 
The  learned  judge  was  wrong  in  ruling  that  no 
action  for  damages  would  lie.  The  defendant 
corporation  has  been  guilty  of  n«>glect  of  duties 
imposed  on  it  by  sects.  15  and  19  of  the  Public 
Health  Act  1875.  That  n*- gleet  has  caused  great 
damage  to  the  plaintiff  through  loss  of  his  tenants, 
and  in  other  respects,  and  there  is  no  possible 
way  of  his  recovering  a^y  compensation  for  these 
losses  except  by  an  action  for  damages.  An 
application,  under  sect  299,  to  the  Locai  Gk>vem- 
ment  Board  might  result  in  the  prevention  of 
further  losses,  but  no  compensation  for  what  has 
already  happened  can  be  obtained  by  means  of 
such  an  application  as  that.  The  judgment  of 
the  leamea  judge  comes  to  this,  that  no  one  suffer- 
ing special  damage  through  the  neglect  of  its 
duty  oy  a  municipal  corporatioa  has  any  remedy 
by  action.  It  is  true  that  in  cases  of  non-repair 
of  highways,  an  action  for  non-feasance  does  not 
lie  against  a  public  body  such  as  the  defendants, 
but  those  cases  have  all  been  decided  upon  special 
grounds,  the  public  body  being  in  the  position  of 
a  surveyor  of  highways.  Thos«^  cases,  therefore, 
have  no  application  to  the  present.  It  is  clear  that 
a  municipsil  corpoi'ation  can,  in  some  capacities, 
be  liable  for  non-feasance  : 

White  V.  The   Hindley  Local  Board,  82  L.  T.  Bep. 

460 ;  L.  Bep.  10  Q  B.  219  ; 
Blackmore  v.  The  Veetrv  of  MUe  End  Old  Town,  46 

L.  T.  Bep.  869  ;  9  Q.'B.  Div.  451  ; 
The  Borough  of  Bathurat  v.  Macpherson,  41  L.  T. 

Bep.  778  ;  4  App.  Cas.  256. 

[LoPES,  L.J.  referred  to  The  Sanitary  Commia- 
sioners  of  Oibraltar  v.  Orfila  (63  L.  T.  Rep.  58 ; 
15  App.  Cas.  4^).]  That  was  a  case  of  non- 
repair of  a  highway.  The  object  of  sect.  299  was 
wholly  different  from  the  object  of  this  action. 
The  section  was  passed  for  the  benefit  of  all  the 
people  in  the  district  of  the  local  authority,  and 
does  not  refer  to  special  damage  suffered  by 
private  individuals.  Moreover,  no  complaint  is 
made  as  to  the  insufficient  sewerage  of  the  dis- 
trict, and  it  is  not  shown  that  the  case  is  one  in 
which  an  application  could  be  made  to  the  Local 
Government  Board  under  sect.  299. 


Bigham,  Q.C.  (MaitinBon,  Q.C.  and  Mayer  with 
him)  for  the  defendants. — This  is  simply  a  case  of 
non-feasance.  No  misfeasance  on  the  part  of  the 
defendants  is  alleged.  The  case  is  inoistingoish- 
able  from  a  previous  decision  of  this  oourt : 

Oloeeop  V.  The  Heaton  and  leleworth  Local  Board, 
40  L.  T.  Bep.  736 ;  12  Ch.  Div.  102. 

The  duties  alleged  to  have  been  neglected  by  the 
defendants  are  entirely  the  creatures  of  the  Public 
Health  Act,  and  the  Act  which  creates  the  dnti«fs 
at  the  same  time  points  out  in  sect.  299  the 
remedies  by  which  those  duties  are  to  be  enforced. 
In  such  a  case  as  that,  the  only  remedy  is  that 
given  by  the  statute.  Therefore,  no  action  at  the 
suit  of  an  individual  in  respect  of  special  damage 
will  lie.  Under  sects.  15  and  19  the  defendants 
have  no  duties  to  individuals,  but  only  to  a 
locality,  so  to  speak.  The  case  of  Cowley  v.  Tlie 
Newmarket  Local  Board  (67  L.  T.  Bep.  486 ;  (1892) 
A.  C.  345)  was  one  of  non-repair  of  a  highway, 
but  the  judgment  of  Lord  Herschell  shows  that 
the  action  by  the  present  plaintiff  is  not  *uain- 
tainable.  [LoPBS,  L.J.  referred  to  Thompson  v. 
The  Mayor,  &c.,  of  Brighion  (70  L.  T.  Rep.  206 ; 
(1894)  1  Q.  B.  aS2).]   * 

Henry  replied.  —  Olossop  v.  The  Heston  and 
Isleworth  Local  Board  (ubi  sup.)  was  a  case  of  an 
injunction  against  future  breaches  of  dury,  not  an 
action  for  damages  already  suffered. 

Lord  EsHBB.  M.B. — I  am  of  opinion  that  this 
appeal  must  fail.  The  first  thing  to  consider  is  what 
was  the  complaint  in  the  action.  It  was  first  of  all 
argued  very  skilfully  that  what  was  complained 
of  was  the  non-repair  of  the  drains,  but  it  is 
obvious  upon  the  evidence  that  no  such  question 
as  that  can  be  raised  now.  The  real  cause  of 
complaint  is  that  the  defendants  have  not  caused 
to  be  made  such  t-ewers  as  were  necessary  for 
effectually  draining  their  district.  That  is  the 
only  case  that  could  be  supported  by  the  evidence. 
I  do  not  say  that  that  case  has  been  properly 
made  out ;  but  I  will  assume  that  the  matter  has 
beeu  sufficiently  brought  within  sect.  15  of  the 
Public  Health  Act  1875,  and  that  the  defendants, 
having  failed  to  make  the  sewers  necessary  for 
effectually  draining  their  district,  are  in  default 
with  regard  to  their  duty  under  that  section.  But 
the  omission  to  carry  out  their  duty  under  that 
section  is  a  mere  non-feasance,  not  a  misfeasance. 
Now,  except  for  this  Act  of  Parliament  the  de- 
fendants would  be  under  no  liability  to  drain 
the  district.  Their  duty  to  others  exists  entirely 
under  this  Act  of  Parliament.  That  being  so, 
and  a  remedy  in  case  of  default  in  their  fulfilment 
of  this  duty  being  provided  in  the  very  same  Act, 
I  have  no  hesitation  in  saying  that  that  remedy 
given  by  the  statute  is  the  only  one  which  can 
be  used  against  them  in  case  of  their  default  in 
fulfilment  of  such  a  duty.  That  seems  to  me  to 
be  a  proposition  of  law  which  has  been  laid  down 
for  more  than  a  hundred  years.  The  only  com- 
plaint in  this  case  is  that  the  defendants  have 
failed  in  the  duty  imposed  on  them  by  sect.  15  to 
cause  to  be  made  such  sewers  as  are  necessary 
for  effectually  draining  their  district.  Now, 
sect.  299  of  the  same  Act  points  directly  to  a 
breach  of  that  duty,  and  shows  what  is  to 
be  done  in  case  of  such  a  breach.  There- 
fore, it  seems  to  me  that  for  a  breach  of 
that  duty,  under  sect.  15,  the  only  remedy  is 
that  which  is  given  by  sect.  299.    Sect.  299  does 
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not  give  as  a  remedy  an  action  for  damages.  The 
only  remedy  given  is  an  application  to  the  Local 
GoYemment  Board  and  for  a  mandamus,  and 
therefore  this  action  must  fail.  Now,  in  my 
opinion  if  the  statute  had  dealt  with  the  case  of 
misfeasance,  and  Lad  also  given  a  remedy  for  thn 
misfeasance  it  had  dealt  with,  even  in  that  case 
the  only  remedy  would  have  heen  that  given  by 
the  statute.  But  I  know  of  no  section  in  the  Act 
we  are  now  dealing  with  which  gives  any  remedy 
in  case  of  misfeasance.  Therefore,  if  there  is  a 
misfeasance  with  regard  to  a  duty  ci^eated  by  the 
Act,  there  may  be  a  remedy  independent  of  the 
statute,  and  that  iti  what  has  been  held  in  the 
cases  that  have  been  cited.  The  case  of  G'ossop 
V.  Heston  and  Isleworth  Local  Board  (uhi  sup.) 
seems  to  me-  to  be  precisely  in  point,  and  Lord 
Herschell's  judgment  in  the  House  of  Lords  in 
Cowley  V.  The  Newmarket  Local  Board  {ubi  sup.), 
is  also  exactly  applicable  to  the  present  case.  I 
should  have  been  of  the  same  opinion  indepen- 
dently of  that  judgment,  but  it  is  an  authority 
which  makes  our  duty  plain.  I  think  that  Cave,  J. 
was  right  in  directing  the  jury  to  find  a  verdict 
for  the  defendants,  and  this  application  must  be 
dismissed. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  It  is 
very  important  to  consider  in  the  first  place  what 
was  the  plaintifE's  com|)laint,  and  imder  what 
section  oi  the  Act  it  arises.  I  think  it  arises 
under  sect.  15  of  the  Public  Health  Act  1875,  and 
it  is  to  the  effect  that  tbe  diVfendants  have  not 
made  the  sewers  which  would  be  necessary  for 
effectually  draining  the  district  ia  which  the 
plaintiff's  houses  stand.  Now  it  is  perfectly  clear 
that  up  to  1889  the  drainage  was  amply  sufficient, 
but  in  that  year  new  houses  were  built,  and  larger 
demands  were  made  upon  the  sewers  with  the 
result  that  the  sewer  which  had  formerly  been 
sufficient  then  became  insufficient.  That  is  the 
plaintiff's  complaint.  Now  it  was  admitted  on  his 
behalf  at  the  trial  of  the  action  that  his  case  was 
one  of  non-feasance;  that  he  relied  upon  non- 
feasance, and  upon  nothing  else.  There  is  no 
duty  at  all  in  this  matter  lying  upon  the  defen- 
dants with  regard  to  the  plaintiff  except  that 
which  is  created  and  imposed  on  them  by  the 
Public  Health  Act  1875.  The  duty  which  the 
defendants  are  aDeged  to  have  failed  to  perform 
is  created  by  this  Act  towards  the  locality — to 
use  the  word  used  by  James,  L.J.  in  the  case  of 
Glossop  y.  The  Hesion  and  Isleworth  Local  Board 
(ubi  sup.) — not  towards  an  individual.  A  breach 
of  that  duty  is  a  non«feasance,  not  a  misfeasance. 
Now  the  law  in  my  opinion  is  perfectly  clear,  that 
no  right  of  action  is  given  to  an  individual 
against  a  public  body  in  respect  of  an  act  of  non- 
feasance. Speaking  for  myself,  I  think  that  that 
is  the  law  independently  of  any  express  provision 
in  the  Act  of  Parliament.  But  when  we  find  in 
the  same  Act  of  Parliament  which  creates  the 
duty  a  special  remedy  given  in  case  of  non- 
feasance of  that  duty,  then  it  is  abundantly  clear 
to  my  mind  that  no  action  for  damages  will  lie  at 
i^e  suit  of  an  individual,  although  the  special 
remedy  provided  by  the  Act  is  one  which  is 
applicable,  rather  for  the  benefit  of  the  locality 
tnan  for  the  benefit  of  an  individual.  Sect.  299 
provides  a  remedy  for  default  made  by  a  local 
authority  in  providing  sufficient  sewers  for  their 
district,  and  the  remedy  is  by  means  of  an  appli- 
cation to  the  Local  Government  Board.  It  would 
Mag.  Cas.— Vol.  XVIII. 


be  strange  if,  for  a  cape  of  mere  non-feasance,  an 
individual  were  to  have  a  right  of  action  to 
recover  damages  when  the  Act  of  Parliament  has 
provided  a  special  remedy.  If  such  an  action  as 
t'le  prasent  were  to  be  allowed,  the  probable 
result  would  be  that  a  number  of  actions  would 
be  brought  by  the  different  people  affected  by  the 
insufficient  drainage — and  I  do  not  doubt  that  a 
gi'eat  many  people  must  be  injured  in  this  way — 
and  these  people  would  recover  damages  wmch 
would  go  mto  their  pockets,  but  the  mischief 
resulting  from  insufficient  drainage  would  pro- 
bably not  be  cured.  The  Legislature  has,  there- 
fore, provided  that  in  case  oi  a  failui'e  to  make 
the  necessary  sewers  for  the  drainage  of  a  district, 
an  individual  is  not  to  be  allowed  to  bring  an 
action  to  recover  the  damages  suffered  by  him, 
but  upon  application  being  made  to  the  Local 
Government  Board  the  board  will  dii^ect  that  to 
be  done  which  will  set  matters  right  in  the  whole 
locality,  so  that  the  drainage  shall  be  as  it  ought 
to  be.  I  am  unable  to  distinguish  the  present 
case  from  Olossop  v.  The  Heston  and  Isleworth 
Local  Board  (ubi  sup.),  which  seems  to  me  to  cover 
it  exactly.  The  same  principle  is  also  enunciated 
in  Cowley  v.  NevmiarTcet  Local  Board  (ubi  svjp.). 
It  also  seems  to  me  tbat  the  liability  of  a  public 
body  in  such  a  case  as  the  present  is  very  happily 
described  in  The  Sanitary  Commissioners  of 
Gibraltar  v.  Orfila  (ubi  sup.),  where  Lord  Watson 
delivering  the  judgment  of  the  Privy  Council, 
used  these  words :  **  But  in  the  case  of  mere  non- 
feasance, no  claim  for  reparation  will  lie  except 
at  the  instance  of  a  person  who  can  show 
that  the  statute  or  ordinance  un^er  which  thny 
act  imposed  upon  the  commistio  lers  a  (^uty 
toward  himself  which  they  negligently  failed  to 
peif  jrm.*'  Now  this  statute  dues  not  in  sect.  15 
or  date  any  duty  towards  any  special  individual, 
and  in  sect.  299  it  gives  a  special  remedy  for 
the  benefit  of  the  locality  at  largp.  I  think 
that  the  judgment  of  Cave,  J.  was  perfectly 
right,  and  that  this  application  should  be  dis- 
missed. 

Chittt,  L.J. — I  also  think  that  this  appeal 
fails.  The  gist  of  the  action  is  the  non-perform- 
ance  of  a  statutory  duty  created  by  the  Public 
Health  Act  1875.  Two  sections  wer  j  relied  upon 
in  support  of  the  appeal :  (sects.  15  and  19).  It 
has  been  already  pointed  out  that  there  was  no 
question  as  to  the  repair  of  the  existing  sewer, 
and  there  is  no  evidence  whatever  to  show  that  it 
was  not  in  proper  condition.  In  fact,  the  com- 
plaint made  was  that  the  water  was  backed  by 
reason  of  the  insufficient  capacity  of  the  sewer. 
The  correction  of  that  would  involve  the  execu- 
tion of  new  sewerage  works,  and  the  argument 
consequently  proceeded  upon  the  second  portion 
of  sect.  15,  namely,  the  causing  to  be  made  such 
sewers  as  may  be  necessary  for  effectually 
draining  the  district.  I  think  that  the  answer  to 
that  ground  of  complaint  is  what  has  been 
already  stated,  namely,  that  the  remedy  is  pro- 
vided by  sect.  299.  The  other  section  relied  upon 
in  the  argument  for  the  plaintiff  was  sect.  19, 
which  is  as  follows :  [His  Lordship  read  it.]  The 
argument  upon  it  was  practically  abandoned,  but 
an  attempt  was  made  to  contend  that  the  sewers 
in  question  were  not  "kept  so  as  not  to  be  a 
nuisance.*'  The  section  does  not  assist  the 
plaintiff  in  this  case  because  it  is  clear  that  there 
was  no  ground  of  complaint  as  to  the  keeping,  in 
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any  reasonable  eenae  of  the  word,  of  the  sewers 

vested  in  the  defendants.  a        j  j.  j 

Appeal  dumissed. 

Solicitors  for  the  plaintiff,  Wood  and  Tf  ooHon, 
for  Tom  MUbum,  Workington. 

Solicitors  for  the  defendants,  TaJtham  and 
Procter,  for  John  Warwick,  Town  Clerk  of  Work- 
ington. 


Monday,  Jan,  25, 1897. 

(Before  Lord  Esheb,  M.B.,  Lopes  and 
Chittt,  L.JJ.) 

Thb  Dban  and  Chapter  of  St.  Asaph 
V.  The  Oyebseebs  of  the  Pabish  of 
Llanbhaiadb  yn  Mochnant  and  the 
Assessment  Committee  of  Llanfyllin 
Union,  (a) 

APPEAL  FBOM   THE  QUEEN  *S   BENCH   DIVISION. 

Poor  rate — Titke  -  rentcharge — Rateable  value — 
What  deductions  to  he  allowed — TenanVe  profile 
— Liability  to  repair  chancel  of  pariah  church 
—Parochial  Ajeaeesment  Act  1836  (6  ifc  7  Will  4, 
c.  96),  s.  1. 

In  aeeeaeing  rectorial  tithe-rentcharge  to  the  poor 
rate  no  deduction  is  to  be  made  in  respect  of  the 
rector^e  liability  to  repair  the  ch  incel  of  the 
parish  church. 

In  a  case  stated  on  appeal^  in  respect  of  an 
assessment  of  rectorial  tithe-rentcharge,  it  w(m 
stated  that  the  quarter  sessio/is  allowed  a 
deduction  for  remuneration  of  collector^  costs, 
and  eamenses,  and  held  that  a  further  deduce 
tion  should  be  m^de  for  tenant's  profits,  no 
grounds  being  stated  for  aUovoing  such  further 
deduction. 

Held,  that  the  Court  of  Quarter  Sessions  was 
wrong  in  allowing  the  deduction  for  tenant's 
profits. 

Judgment  of  the  Queen's  Bench  Dioition  affirmed. 

This  was  an  appeal  b^  the  Dean  and  Chapter  of 
St.  Asaph  against  the  juds^ment  of  the  Divisional 
Court  f  Wills  and  Wright,  J  J.)  upon  a  special 
case  stated  bv  qunrter  sessions. 

The  special  Cdse  was  as  follows : — 

At  the  Greneral  Quarter  Sessions  for  the  County 
of  Montgomery,  in  Jan.  1896,  an  appCivl  by  the 
Dean  and  Chapter  of  St.  Asaph  against  a 
certain  poor  rate  made  in  respect  of  tithe- 
rentcharge  derived  from  the  parish  of  Llan- 
rbaiadr  yn  Mochnant  was  heard.  The  Cou]*t 
of  Quarter  Sessions  allowed  the  said  appeal 
subject  to  the  following  case  for  the  opinion  of 
the  court. 

1.  The  appellants  are  the  Dean  and  Chapter  of 
St.  Asaph,  and  the  respondents  are  the  overseers 
of  the  poor  for  the  paridh  of  Llanrhaiadr  yn 
Mochnant  and  the  Assessment  Committee  of  the 
Llanfyllin  Union. 

2.  The  said  assessment  committee  in  the  month 
of  April  in  the  year  1893  asseised  the  appellants 
as  f  ollowd : 

No. :  35.- — Oooapier :  Dean  and  Chapter  of  St.  Asaph. 
— Description  of  property  :  Tithe-rent  jharge. — Name 
and  situation  of  property :  Llanrhaiadr  yn  Moohnant. — 
Groas  :  2801.  2«.  2d.— Rateable  :  2451.  5<. 

3.  The  overseers  of  the  poor  of  the  said  parish 
of  Llanrhaiadr  yn  Mochnant,  on  the  16th  May 

(0^  Reported  by  J.  fi.  Willia.M8,  £aq.,  Bftrriatar-at-Law. 


1895,  made  a  rate  of  Is.  2d.  in  the  pound  on  the 
Jippellants  in  the  following  terms : 

No. :  30. — Ooonpier :  Dean  and  Chapter  of  St.  Amph. 
— Desoription  of  property :  Tithe-rentohaige. — ^Nama 
and  sitoation  of  property  :  Llanrhaiadr  yn  Moohnant. — 
Gross  :  2801.  2s.  2d.— Bateable :  2451.  bs. 

The  appellants  i^pliod  to  the  respondents  to 
reduce  the  said  rat^ole  value,  and  the  assessment 
committee,  on  the  4th  Dec.  1895,  reduced  such 
rateable  value  to  233Z.  5s.  as  follows : 

£     8.  d. 

Oross  valne  for  1895    280    2     2 

£    8.    d. 

DednctionB:  Poor  rate 80  13    2 

Foot  per  cent,  for  collection, 

Vtf%3m      •••  ■■■  ■•■  «••  •»•  A&  9  V 

Bepairs  to  cathedral 5    0    0 

46  17    2 


£23S    5     0 


4.  The  Court  of  Quarter  Sessions  held  that  a 
deduction  should  be  made  off  the  sross  estimated 
rental  for  poor  and  other  rates.  With  respect  to 
the  amount  of  this  deduction  the  court  found 
that,  in  the  said  Parish  of  LLinrhaiadr,  the 
practice  of  the  assessment  committee  in  each  year 
IS,  and  has  been,  to  deduct  the  amoant  of  the 
rites  for  the  then  preceding  year  as  the  onlr 
practical  way  of  ascertaining  the  amount  of  soch 
valuation. 

5.  The  court  adopted  this  principle*,  and  allowed 
the  deduction  of  20L  ISs,  zd,  as  stated  in  pan^ 
graph  3  hereof,  being  the  amount  of  the  rates  for 
the  then  preceding  vear. 

6.  The  court  also  found  that  a  deduction 
should  be  made  for  (1)  remuneration  of  collector, 
(2)  lefi^al  costs  and  out-of-pocket  expenses,  (3) 
bad  debts  and  irregularity  in  payments,  (4) 
tenant's  taxes;  and  with  respect  to  these  the 
court  ordered  that  the  amount  of  the  deduction 
should  be  4  per  cent  off  the  gross  estimated 
rental. 

7.  The  court  also  held  that  a  further  deduction 
should  be  made  for  tenant's  profits,  and  that  the 
amount  of  this  deduction  should  be  1  per  cent  off 
the  gross  estimated  rental 

8.  The  court  further  held  that  a  deduction 
should  be  made  in  respect  of  the  liability  of  the 
Dean  and  Chapter  as  owners  of  the  rectorial 
tithe-rentcharge  of  the  said  parish  to  repair  the 
chancel  of  the  parish  church  of  the  said  parish, 
and  that  the  amount  of  that  deduction  should  be 
1  per  cent,  off  the  gross  estimated  rental.  A 
practice  to  this  effect  was  proved  by  evidence 
called  before  the  court. 

9.  And  subject  as  aforesaid  the  court  ordered 
and  adjudged  that  the  appeal  should  be  allowed, 
and  the  rate  amended  m  accordance  with  the 
for-egoing  allowances. 

The  questions  for  the  opinion  of  this  court  are 
whether  the  said  court  was  right,  (1)  in  deducting 
the  rates  for  the  year  1894  instead  of  those  for 
the  year  1895,  (2)  in  making  an  allowance  for 
tenant's  profits  in  addition  to  the  allowances 
mentioned  in  paragraph  6  hereof,  (3)  in  making 
an  allowance  in  respect  of  any  liability  of  the 
appellants  to  repair  the  chancel  of  the  said  parish 
church. 

If  this  court  is  of  opinion  that  the  said  deduc- 
tions, or  any  of  them,  allowed  by  the  Court  of 
Quarter  Sessions  were  wrongly  aUowed,  the  case 
is  to  be  remitted  to  quarter  sessions  that  they 
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may  amend  the  assessment  and  rate,  and  allow  or 
dismiss  the  appeal  accordingly ;  bat  if  the  said 
deductions  were  all  of  them  properly  allowed, 
then  the  judgment  of  the  said  Court  of  Quarter 
Sessions  ehoiud  stand. 

The  Divisional  Court  (Wills  and  Wright,  JJ.) 
held  that  the  deductions  for  tenant's  profits  and 
for  the  liability  to  repair  the  chancel  of  the  parish 
charch  were  wrongly  allowed. 

The  Dean  and  Uliapter  of  St.  Asaph  appealed. 

Maemorran,  Q.C.  and  Stevenson  Moore  for  the 
appellants. — The  deduction  for  tenant's  profits 
was  properly  allowed  b^  the  quarter  sessions,  and 
the  decision  of  the  Divisional  Court  upon  this 
point  was  wrong.  According  to  the  judgment  in 
Beg.  Y.  Ooodehild  (E.  B.  &  E.  1 ;  27  L.  J.  245, 
IL  C.)  it  is  a  question  of  fact  for  the  Court  of 
Quarter  Sessions  in  each  case  whether  the  allow- 
ance for  expenses  of  coUection,  &o.,  would  be 
sufficient  to  induce  a  tenant  to  take,  or  whether  a 
further  allowance  for  tenant's  profits  ought  to  be 
made.  Here  there  is  an  express  finding  of  the 
Court  of  Quarter  Sessions  that  a  further  allow- 
ance for  tenant's  profits  ought  to  be  made,  and  it 
must  be  assumed  that  the  finding  was  arrived  at 
upon  facts  before  the  court  showing  that  the 
allowance  for  expenses  of  collection,  &(i.,  was  not 
sufficient  to  induce  a  tenant  to  take.  The 
deduction  in  respect  of  the  liability  to  repair  the 
chancel  of  the  parish  church  was  properly  allowed. 
That  liability  is  a  burden  upon  the  itectorial 
ttthe-rentcharge.  The  liability  to  repair  the 
chancel  is  enforceable  against  the  owner  of  rec- 
torial lithe-rentcharge,  and  is  enforceable  by 
seouestration  of  the  tithe,  there  beine  no  personal 
liability  upon  the  rector.  This  liability  stands 
upon  the  same  footing  as  the  liability  to  pay 
ecclesiastical  dues,  for  which  a  deduction  is  always 
allowed,  and  the  deduction  ought  to  be  allowed  : 
(Archbold's  Poor  Law,  pp.  837-841, 14th  edit.). 

MarehdU,  Q.C.  and  EUU  J.  GHfith  for  the 
respondents. — The  judgment  in  Beg,  v.  Oood- 
chud  (ubi  eup,)  is  no  authority  for  what  was  done 
by  the  Court  of  Quarter  Sessions  in  this  case.  It 
was  held  as  a  matter  of  law  that  the  deduction  for 
tenant's  profits  was  to  be  allowed,  and  there  was 
no  finding  of  fact  that  the  allowance  for  expenses 
of  collection,  &c.,  was  insufficient.  In  Mereey 
Docks  T.  Liverpool  (29  L.  T.  Bep.  454 ;  L.  Rep.  9 
Q.  B.  84,  92)  Blackburn,  J.  said  :  "  This  case  is 
like  a  lease  of  tithes,  where  no  allowance  would  be 
made  for  tenant's  profits,  but  a  reasonable  re- 
muneration for  the  expense  and  trouble  of  coUect- 
ing."  In  the  present  case  such  a  reasonable  re- 
muneration was  allowed.  As  to  the  deduction  in 
respect  of  the  liability  to  repair  the  chancel  of  the 
parish  church,  the  nypotnetical  tenant  of  the 
tithes  could  not  in  any  case  be  charged  with  the 
expenses  of  repairing  the  chancel. 

Maemorraji,  Q.C.  replied. 

Lord  EsHBB,  M.B. — The  rules  as  to  how  the 
rent,  which  the  hypothetical  tenant  may  be 
supposed  to  be  willing  to  pay,  is  to  be  ascertained 
are  now  w^  settled,  and  it  will  not  be  necessary 
for  us  to  overrule  any  decided  case.  The  decision 
of  the  Divisional  Court  in  the  present  case  has  not 
orerroled  any  previous  case.  The  decision  in 
Bea,  y.  OooachUd  {uhi  »up.)  is  left  untouched, 
and  80  is  the  decision  in  Mersey  Docks  v.  Liverpool 
(ubi  9up,).  We  must  consider  the  facts  of  This 
case,  and  find  out  what  rent  the  hypothetical 


tenant  would  give.  In  order  to  do  that,  we  must 
act  upon  the  ordinar^r  rules.  The  point  has  been 
ratsea  whether  certain  deductions  ought  to  be 
made.  The  Court  of  Quarter  Sessions  first 
*'  found  that  a  deduction  should  be  made  for : — 
(1)  B»»muneration  of  collector ;  (2)  legal  costs  and 
out-of-pocket  expenses ;  (3)  bad  debts  and  irregu- 
larity in  payments ;  (4)  tenant's  taxes,"  and 
allowed  4  per  cent,  off  ^e  gross  estimated  rental 
for  that  deduction.  The  court  also  "  held  that  a 
further  deduction  should  be  made  for  tenant's 
profits,  and  that  the  amount  of  this  deduction 
should  be  1  per  cent,  off  the  gross  estimated 
rental."  It  is  argued  that  the  deduction  for 
tenant's  profits  was  properly  allowed.  In  my 
opinion,  the  Court  of  Quarter  Sessions  made  a 
blander  of  law,  and  not  of  fact,  in  allowing  this 
deduction.  After  the  deduction  which  the  Court 
of  Quarter  Sessions  allowed  for  remuneration  of 
collector,  &c.,  there  does  not  appear  to  have  been 
any  fact  alleged  upon  which  the  court  could  allow 
any  further  deduction  for  tenant's  profits.  In 
this  case  it  seems  to  me  that  the  further  deduc- 
tion for  tenant's  profits  was  made,  although  no 
facts  were  proved  which  could  support  such  de- 
duction. The  Court  of  Quarter  Sessions  seems  to 
have  been  persuaded  that,  as  a  matter  of  law,  this 
deduction  ought  to  be  allowed,  and,  therefore, 
made  a  blunder  in  law.  As  to  the  deduction  for 
liability  to  repair  the  chancel  of  the  parish  church, 
the  hypothetical  tenant  could  not  be  charged  with 
the  repair  of  the  chancel,  and  never  could  be 
made  to  pay  for  such  repair.  The  Court  of 
Quarter  Sessions,  therefore,  made  another  blunder 
in  law  in  allowing  that  deduction.  There  was, 
therefore,  a  mistal^e  of  law  made  upon  both 
points,  and  the  decision  of  the  Divisional  Court 
was  right  This  appeal  must,  therefore,  be  dis- 
missed. 

LoPEP,  L.J. — In  this  case  we  have  to  deal  with 
a  question  relating  to  the  assessment  of  tithe- 
rentcharge.  The  first  question  is,  upon  what 
principle  ought  tithe^rentcharge  to  be  assessed. 
It  is  to  be  assessed  like  all  other  property,  accord- 
ing to  what  it  might  reasonably  be  expected  to 
let  to  a  tenant  from  year  to  year;  and  beyond 
allowances  for  expenses  of  collection,  law  expenses, 
and  bad  debts,  no  allowances  should  necessarily 
be  made ;  an  allowance  for  tenant's  profits  is  only  to 
be  made  when  it  is  proved,  and  found  as  a  fact  by  the 
Court  of  Quarter  Sessions,  that  the  remuneration 
for  collection  is  insufficient  to  induce  a  tenant  to 
take,  and  anything  allowed  in  respect  of  tenant's 
profits  is  allowed  in  addition,  because  the  amount 
of  the  remuneration  for  collection  is  insufficient. 
Now,  there  is  no  finding  of   that  kind  in  the 

E resent  case.  The  Court  of  Quarter  Sessions 
as  found  that  a  deduction  ought  to  be  made 
for — (1)  remuneration  of  collector ;  (2)  legal  costs 
and  out-of-pocket  expenses;  (3)  bad  debts  and 
irregularities  in  payments ;  (4)  tenant's  taxes ;  and 
allowed  4  per  cent,  for  that  deduction.  That  was 
perfectly  right  according  to  the  authorities.  The 
Court  of  Quarter  Sessions  then  "held,  that  a 
further  deduction  should  be  made  for  tenant's 
profits,  and  that  the  amount  of  this  deduction 
should  be  1  per  cent,  off  the  gross  estimated 
rental."  In  my  opinion  this  was  entirely  wrong. 
I  think  that  the  Court  of  Quarter  Sessions 
misunderstood  the  f-ffect  of  the  authorities,  and 
thought  that,  in  addition  to  the  remuneration 
of  the  collector,  however  sufficient  that  might  be. 
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the  J  ought  to  make  a  farther  aUowanoe  for 
tenant's  profits.  If  so,  their  decision  was  wrong. 
The  court  has  not  found  as  a  fact  that  the 
remuneration  for  collection,  &c.,  was  insufficient 
to  induce  a  tenant  to  take,  and  in  the  absence 
of  such  a  finding  I  think  that  the  deduction  for 
tenant's  profits  cannot  be  made.  It  is  then  said 
that  a  deduction  ought  to  be  allowed  in  respect 
of  the  liability  to  repair  the  chancel  of  the  parish 
church.  I  find  it  difficult  to  understand  that 
point  at  all.  No  deduction  ought  to  be  allowe  1 
on  that  account.  There  is  no  authority  whatever 
for  that  contention,  and  the  point  does  not  seem 
ever  to  have  been  even  )  aiaea.  Neither  of  these 
deductions,  therefore,  ought  to  have  been  allowed. 
The  decision  of  the  Divisional  Court  was  right, 
and  this  appeal  must  be  dismissed. 

Chittt,  L.J. — With  respect  to  the  first  point, 
both  authorities  which  have  been  cited  will 
remain  unaffected  by  our  judgment  in  this  case. 
The  case  of  Rea.  r,  Goodchild  {uhi  sup.)  states  the 
principle,  which  is  always  to  be  acted  upon,  as  to 
the  manner  in  which  tithe-rentcharge  is  to  be 
rated.  Tithe-rentcharge  is  to  be  assessed  like 
all  other  property  according  to  the  rent  for  which 
it  might  reasonably  be  exp  cted  to  let  to  a  tenant 
from  year  to  year.  Now,  if  the  Court  of  Quarter 
Sessions  had  found  that  the  deduction  allowed 
for  remuneration  of  collector,  &c.  (in  para^j^niph  6) 
was  insufficient,  and  that  a  tenant  would  reason- 
abfy  i*equire  some  further  allowance  to  induce  him 
to  take,  then  this  case  would  have  been  different. 
So  also,  if  the  court  had  found  that,  upon  the 
facts  before  them,  this  deduction  was  one  which 
it  was  reasonable  to  make.  There  is,  however,  no 
such  finding,  and  the  decision  of  the  Divisional 
Court  was  right,  that  this  deduction  ought  not 
to  have  been  allowed.  As  to  the  liability  to 
repair  the  chancel  of  the  parish  church,  I  cannot 
see  how  the  hypothetical  tenant  could  ask  for  a 
reduction  in  th^  amount  of  rent  because  of  any 
liability  to  repair  the  chancel.  It  would  not  be 
incumbent  upon  him  to  do  any  repairs  of  the 
chancel.  I  agree  that  the  appeal  fails  upon  both 
questions,  and  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  E.  W.  T.  Peterson. 
Solicitors  for  the  respondents.  Bobbins,  Billing , 
and  Co.,  for  Pughe  sJOidjfones,  Llanfyllin. 


Dec.  18, 19, 1896,  and  Jan.  29, 1897. 

(Before  Lord  Esher,  M.R.,  Lopes  and 
BiasT,  L.JJ.) 

Jones  v.  German,  (a) 

APPEAL    FROM    THE    QUEEN'S    BENCH   DIVISION. 

Justices — Jurisdiction —  Search-warrant  —  Suffi- 
ciency of  information — Allegation  of  reasonable 
suspicion  of  larceny — Ooods  not  specified. 

A  justice  has  jurisdiction  to  grant  a  search^ 
warrant  upon  a  swum  information  which  may 
re(Monahly  be  understood  to  allege  reasonable 
cause  to  suspect  that  goods  have  been  stolen.  It 
is  not  necessary  that  the  information  or  the 
warrant  should  specify  the  goods. 

This  was  an  appeal  by  the  plaintiff  against  the 
judgment  of  Lord  Russell,  C.J.,  after  the  trial 
with  a  jury  in  Middlesex  (17  Mag.  Cas.  581 ;  75 
L.  T.  Rep.  161). 

(•)  Reported  by  J.  H.  Wu.uamb,  Enq.vBarrUter-ttt-lAw. 


The  action  was  brought  to  recover  damages  for 
illegal  arrest,  false  imprisonment,  and  trespass  to 
goxls. 

The  plaintiff  was  employed  as  butler  and  bailiff 
by  one  Mr.  Wood,  at  £irasted,  in  Kent.  The 
defendant  was  a  justice  of  the  peace  for  the 
county  of  Kent. 

In  1895  Mr.  Wood  gave  the  plaintiff  notice  to 
leave  his  service.    The  plaintiff  had  several  boxes 

Eacked  ready  for  removal,  and  Mr.  Wood  asked 
im  to  ttllow  them  to  be  Searched.    The  plaintiff 
refused  permission. 

Mr.  Wood  then  went  before  the  defendant  as  a 
justice  of  the  peace,  and  applied  for  a  search- 
warrant.  The  sworn  information  upon  which  the 
application  was  made  was  as  follows : 

Be   it    remembered  that   Thomas    Wood 

.  .  .  on  oath  m&keth  oomplaint  that  he  hath  just  and 
reasonable  oanse  to  enspeot,  and  doth  sospect,  that 
William  Jones,  of  Brasted,  has  in  hie  poesession  certain 
property  belonging  to  the  aaad  Thomaa  Wood,  and  npon 
hid  oath  doth  depose  and  eay  that  the  said  William 
Jones  has  been  in  hie  employ  for  five  years,  and  is  now 
under  notioe  to  qnit,  and  that  be  has  requested  the  said 
William  Jones  to  allow  him  to  search  several  boxes 
which  he  the -said  Jones  has  had  packed  ready  to  he 
taken  away,  but  which  he  refneea  to  be  looked  through. 

The  defendant  issued  a  search-warrant  to  a 
constable,  authorising  him 

With  proper  assietanoe  to  enter  the  said  premises 
oooapied  by  the  said  William  Jones,  in  the  day  time,  and 
there  diligently  search  for  the  said  goods,  and  if  the  aaoke, 
or  anv  part  thereof,  shall  be  foond  npon  snoh  search, 
that  yon  bring  the  goods  so  found,  and  also  the  body  of 
the  said  William  Jones,  before  me,  or  some  other  of  Her 
Majesty's  jastioes  of  the  peaoe  in  and  for  the  said 
oounty  of  Kent,  to  be  disposed  of  and  dealt  with  aooord- 
ing  to  law. 

The  constable  searched  the  plaintifTs  boxes  in 
the  presenile  of  Mr.  Wood,  wno  identified  and 
claimed  as  his  property  a  certain  number  of 
articles  found  in  tbe  plaintifTs  boxes. 

The  constable  then  arrested  the  plaintiff  upon 
a  charge  of  stealing  those  articles,  and  he  was 
committed,  upon  a  cliarge  of  stealing  those  goods, 
for  trial  at  toe  quarter  sessions.  At  the  quarter 
sessions  Mr.  Wood  offered  no  evidence  against  the 
plttintiff,  and  he  was  discharged. 

The  plaintiff  then  brought  this  action  against 
the  defendant,  upon  the  ground  that  the  defen- 
dant had  no  jurisdiction  to  issue  the  warrant. 

The  Larceny  Act  1861  (24  &  25  Vict.  c.  9e^ 
provides: 

Sect.  103.  ...  If  any  credible  witness  shall  prove 
npon  oath  before  a  justice  of  the  peaoe  a  reasonable 
cause  to  suspect  that  any  person  has  in  his  possession, 
or  on  his  premises  any  property  whatsoever  on  or  with 
respect  to  which  any  offence,  punishable  either  upon 
indictment  or  npon  summary  conviction  by  virtue  of 
this  Act,  shall  have  been  committed,  the  justices  may 
grant  a  warrant  to  search  for  such  property  as  in  the 
case  of  stolen  goods. 

At  the  trial  by  the  Lord  Chief  Justice  with  a 
jury  the  jury  assessed  the  damages  at  152.  if  the 
defendant  was  liable  for  trespass  to  the  plaintiff's 
goods  only,  and  at  75Z.  if  the  defendant  was  liable 
also  for  the  arrest. 

The  question  of  liabili^  was  reserved  for  farther 
consideration,  and  the  Lord  Chief  Justice  then 
gave  judgment  for  the  defendant  (17  Mag.  Caa 
581 ;  75  L.  T.  Rep.  161). 

The  plaintiff  appealed. 
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Ot.  of  App.] 


JoiiBs  V.  Gebmaj^. 


[Ot.  of  App. 


Ldtwsan  Walton,  Q.C.  and  J.  Cfill  for  the  appel- 
lant.— The  defendant  had  no  jurisdiction  to  erant 
the  warrant,  becaase  the  information  did  not 
allege  that  the  goods  had  been  stolen.  Even  if  it 
was  not  necessary  that  there  should  be  an  allega- 
tion that  the  goods  had  been  stolen,  the  informa- 
tion does  not  aver  that  the  applicant  had  reason- 
able cause  to  suspect  that  the  goods  had  been 
stolen.  The  information  was  also  insufficient  and 
the  warrant  was  bad  because  no  goods  were 
jBpecified.    They  cited 

Bntick  T.  Carringtony  2  Wils.  275  ; 
M*D<mald  y.  Bulwer,  13  Ir.  C.  L.  Bep.  549 ; 
Lawrenson  v.  HUl,  10  Ir.  C  L.  Bep.  177 ; 
Lindsay  y.  Leigh,  11  Q.  B.  455. 

Carson,  Q.C.  and  Hohler  for  the  respondent. — 
The  information  is  sufficient  to  enable  a  justice  of 
the  peace  to  grant  a  search  warrant  if  there  is  an 
allegation  of  reasonable  cause  to  suspect  that  the 
goods  have  been  stolen : 

EUee  y.  Smith,  1  D.  &  B.  97. 

The  information  is  sufficient  if  it  can  by  a  rea- 
sonable intendment  be  said  to  aver  a  suspicion  of 
felony : 

Lawrenson  v.  HiXL,  10  Ir.  C.  L.  Bep.  177,  194. 

A  justice  of  the  peace  is  not  liable  for  acting 
upon  an  information  which  may  be  somewhat 
defective;  he  is  not  liable  for  a  mere  error  in 
judgment : 

MHU  y.  ColUUy  6  Bmg.  85. 

It  is  not  necessary  that  the  information  and 
warrant  should  specify  the  goods,  because  it  may 
often  be  impossible  to  do  so. 

£«tr«»  WaUcn,  Q.C.  replied.    ^^^  ^^^  ^^„ 

Jan.  29. — Lord  Esheb,  M.R.  —  This  was  an 
action  against  a  justice  of  the  peace  to  recover 
damages  for  trespass  to  goods,  and  for  false  im- 
prisonment. A  sworn  information  was  laid  before 
the  justice,  which  was  intended  to  be  an  informa- 
tion stating  that  a  servant  of  the  person  laying 
the  information  was  about  to  leave  his  service  and 
go  away  with  his  boxes,  and  that  the  master 
desired  to  see  whether  any  of  his  property  was  ia 
the  boxes,  and  to  have  a  search  warrant  issued 
for  that  purpose.  The  justice  granted  a  search- 
warrant,  and  the  servant  was  detained  and  his 
boxes  were  searched.  Ther<)  was  nothing  in  his 
boxes  which  would  justify  his  detention,  only  a 
few  trifling  things.  The  servant  brought  this 
action  against  the  justice  upon  the  ground  that 
the  justice  had  no  jurisdiction  to  do  what  he  had 
done.  The  defence  is  that  the  justice  had  juris- 
diction«  and  that  it  is  immaterial  whether  he 
acted  rightly  or  not.  It  was  held  by  the  Lord 
Chief  Justice,  at  the  trial,  that  the  justice  had 

C'  diction,  and  that  the  action  must  tail.  It  has 
argued  before  us  that  the  justice  had  no 
jurisdiction.  I  am  of  jopinion  that  enough  ap- 
peared on  the  face  of  the  sworn  information,  and 
from  the  allegations  made  befoi^  the  justice  to 
show  the  justice  that  he  was  asked  to  grant  a 
search  warrant  under  sect.  103  of  the  Larceny  Act 
1861  (24  &  25  Yict.  c.  96).  The  justice  accepted 
the  responsibility  of  acting  upon  that  informa- 
tion, and  determined  the  matter  in  the  way  in 
which  he  did.  It  is  argued  that  the  information 
was  not  in  proper  form.  It  may  be  that  there  were 
defects  in  the  form  of  the  information,  and  that  it 
was  irregular.    If,  however,  there  was  enough  to 


show  the  justice  that  he  was  called  upon  to  act 
judicially,  it  is  not  to  the  purpose  to  show  that  he 
mi^ht  have  dismissed  the  application  for  irregu- 
larity, for  that  does  not  affect  his  jurisdiction.  I 
am  of  opinion  that  the  justice  had  jurisdiction, 
and  that  he  intended  to  exei*cise  that  jurisdiction, 
and  that  he  exercised  it  in  good  faith.  There 
was,  therefore,  no  case  against  the  justice,  and 
the  action  properly  failed.  This  appeal  must 
be  dismissed. 

Lopes,  L.J. — I  think  that  the  search-warrant 
in  this  case  was  issued  under  the  inherent  power 
possessed  by  a  justice  of  the  peace,  and  not  under 
sect.  103  of  the  Larceny  Act  (24  &  25  Yict.  c.  96). 
The  sworn  information  laid  before  the  justice  was 
as  follows  : — "  That  he  hath  just  and  reasonable 
cause  to  suspect,  and  doth  suspect,  that  William 
Jones,  of  Brasted,  has  in  his  possession  certain 
property  belonging  to  the  said  Thomas  Wood, 
anf)  doth  depose  that  the  said  William  Jones  has 
been  in  his  employ  for  five  years,  and  is  now 
under  notice  to  quit,  and  that  he  has  requested 
the  said  William  Jones  to  allow  him  to  search 
several  boxes  which  he,  the  said  William  Jones, 
has  had  packed  ready  to  be  taken  away,  but  which 
he  refuses  to  be  looked  through."    The  defendant, 
the  justice  before  whom  that  information  was 
I'lid,  issued  a  warrant  to  a  constable  \o  search  for 
the  goods,  and  if  such  goods  were  found,  to  arrest 
WiUiam  Jones.    It  is  said  that  the  justice  had  no 
jurisdiction,  upon  that  information,  to  issue  the 
search-warrant,  because  it  was  not  alleged  in  the 
information  that  any  larceny  had  been  committed, 
and  because  no  particular  goods  were  named.    It 
is  replied  that  it  was  not  necessary  to  mention 
any  particular  goods,  or  to  make  o  ith  th».t  a 
felony  had  been  committed,  though  a  mere  sur- 
mise might  not  be  sufficient.    I  think  that  it  is 
clear  upon  the  authorities  that,  if  the  fair  intent 
to  be  collected  from  the  information  is  that  the 
party  has  reasonable  grounds  to  suspect  that  the 
goods  have  been  feloniously  dealt  with,  that  is 
sufficient.    The  chief  authority  is  Elsee  v.  Smith 
(1  D.  &  R.  97).    In  that  case,  Abbott,  O.J.  said : 
'*  It  need  not  be  a  positive  and  direct  averment 
upon  oath  that  the  goods  are  stolen  in  order  to 
justify  the  magistrate  in  giunting  his  warrant. 
There  are  many  cases  in  which  a  cautious  man 
might  not  choose  to  swear  that  his  property  is 
stolen,  nevertheless  he  might  have  great  reason  to 
suspect  a  particular  party,  and  the  magistrate 
would  be  well  warranted  in  granting  his  search 
warrant.    Suppose  the  case  of  a  horse,  which  has 
been  lost  by  its  owner,  and  is  found  in  the  pos- 
session of  another  person,  the  owner  in  that  case 
might  not  like  to  talce  upon  himself  to  swear  that 
the  horse  has  been  stolen,  for  it  may  have  strayed; 
but  when  he  finds  that  his  horse  is  concealed  in 
the  stable  of  another  person,  he  may  veiy  natu- 
rally conclude  that  it  must  be  stolen,  f ix>m  the 
circumstances  of  the  concealment,  and  therefore 
he  may  conscientiously  swear  that  he  suspects  it 
to  have  been  stolen.    H,  under  such  circumstances 
the  magistrate  is  not  authorised  in  issuing  his 
search  warrant,  it  might  happen  in  many  cases 
that  felonies  would  go  undetected."    That  means 
that  it  is  sufficient  if  the  information  alleges  that 
the  party  suspects  that   the   goods  have  been 
stolen.    Let  us,  then,  look  at  the  information  in 
the  present  case.    Is  it  a  fair  intendment  that  the 
master  suspected  that  his  servant  had  stolen  his 
goods  P    In  my  opinion  that  is  the  fair  intend- 
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App.]     County  Oouwcil  of  Wobobstbbshibb  v.  Assess.  Com.  op  Wobcbsteb  Union.    [App. 


ment.  Suppose  an  action  for  libel  had  been 
brought  upon  such  a  statement  as  that  contained 
in  this  information,  and  that  the  innuendo  laid  was 
that  it  meant  that  the  master  suspected,  and  had 
reasonable  grounds  to  suspect,  that  his  goods  had 
been  stolen,  the  jury  would  certainly  be  told  that 
the  innuendo  was  proved.  I  think,  therefore,  that 
the  information  does  state  that  the  master  bad 
reasonable  grounds  to  suspect,  and  did  suspect, 
that  his  servant  had  stolen  his  goods.  The 
magistrate  had  jurisdiction,  and  this  action  could 
not  be  sustained.  The  appeal  fails,  and  must  be 
dismissed. 

RiaBT.  L.  J.  concurred.        ^^^  dumuaed. 

Solicitor  fOr  the  appellant,  0.  Everett. 

Solicitors  for  the  respondent,  Boutk,  Stacey, 
and  CastUt  for  Knocker,  Knocker,  and  Hohrqft, 
Sevenoaks. 


Tuesday,  Feb.  16, 1897. 

(Before  Lord  Eshbb,  M.R.,  Lopes  and 
Ohittt,  L.JJ.) 

The  County  Council  op  Wobcestebshirb 
V.  The  Assessment  Committee  of  the 
Wobcesteb  Union,  (a) 

appeal  fbom  the  quebn^s  bench  division. 

Poor   rate — Exemption — County    buildings — User 
for  judicial  purposes — User  by    county  council 
for  county  business — No  excluHve  user  for  the 
Crown. 

County  buildings  which  are  used  partly,  but  not 
exclusively^  in  and  for  the  service  of  the  Crown, 
a/re  rateable  to  the  relief  of  the  poor. 

This  was  an  appeal  by  the  County  Council  of 
Worcestershire  against  the  judgment  of  the 
Divisional  Court  (Wright  and  Bruce,  JJ.)  upon 
a  case  stated  on  an  appeal  to  quarter  ttessions 
against  a  rate  or  assessment  for  the  relief  of  the 
poor. 

The  ftiots  stated  in  the  case,  so  far  as  material, 
were  as  follows : — 

Under  an  Act  (1  &  2  Will.  4,  c.  xlviii.)  the  jus- 
tices of  the  peace  for  the  county  of  Worcester 
were  authorised  to  purchase  property  in  the  city 
of  Worcester  for  the  purpose  of  erecting  thereon 
a  county  hall,  courts  of  justice,  offices,  Hnd  judges' 
Lodgings.  Certain  lajid  in  the  city  of  Worcester 
was  accordingly  purchased,  and  the  county  hall, 
courts  of  justice,  offices,  and  judges'  lodgings  were 
erected  thereon  in  1837.  Those  buildings  are 
known  as  "  The  Shire  Hall." 

Very  shortly  after  these  buildings  were  erected, 
the  overseers  of  the  poor  of  the  parish  of  St. 
Nicholas  assessed  the  said  premises  to  the  poor 
rate  of  that  parish.  The  justices  of  the  said 
county  appealed  against  the  assessment,  and  a 
case  was  stated  for  the  opinion  of  the  Court  of 
Queen's  Bench,  which  court  decided  that  the 
justices  were  not  liable  to  poor  rate  for  such 
premises:  {Beg,  v.  Justices  of  Worcestershire,  11 
A.  &  E.  57). 

On  the  1st  April  1889.  by  virtue  of  sect.  64  of 
the  Local  Government  Act  1888  (51  &  52  Yict. 
c.  41),  the  property  of  the  juHtices  of  the  peace, 
including  the  said  premises,  passed  to  and  became 
vested  in  the  County  Council  of  Worcestershire. 

(A)  Beported  by  J.  H.  Williams,  Eaq.,  Bwrlster-At-Law. 


From  the  year  1839  (the  date  of  the  said  decision 
of  the  Court  of  Queen's  Bench),  to  the  present 
year  neither  the  justices  of  the  peace  nor  the 
county  council  have  been  assessed  to  the  poor 
rate  in  respect  of  the  said  premises.  The  late 
clerk  of  the  peace  was  for  some  years  assessed 
in  the  sum  of  38Z.  58.,  and  paid  the  poor  rates  of 
the  said  parish  in  respect  of  his  occupation  of  the 
offices  in  the  shir^hHll  provided  for  him  by  the 
county,  as  he  made  use  of  them  for  his  private 
practice  in  addition  to  their  use  in  respect  of  his 
public  appointment. 

The  appellants  are  assessed  in  and  by  a  poor 
rate  made  for  the  said  parish  of  St.  Nicholas,  on 
the  29th  April  1896,  as  foUows : 

No. :  135. 

Name  of  oconpier:  The  Oonnty  Connoil  of  Woroes- 
tershire. 

Name  of  owner :  The  Goiinty  Connoil  of  Woroetter^ 
shire. 

Deaoription  of  property  rated:  Connoil  ohamber, 
offices,  and  rooms. 

Name  or  ritoation  of  property  :  Foregate-street. 

Grose  estimated  rental ;  135£.  lOf. 

Rateable  valne :  11 51. 

Bate  at  Is.  ,6d.  in  the  pound  :  81.  12s.  6d. 

Total  amount  to  be  ooUeoted  :  81.  12«.  6d. 

The  following  are  the  portions  of  the  shirehaU 
included  in  the  said  assessment : 

No.  1.  Names  of  persons  using  rooms  :  The  oonnty 
oonnoil,  S.  Thomeley,  clerk,  and  other  olerks.  Descrip- 
tion of  the  property :  Five  offices  and  record  room  on 
the  south  side  of  hall.  Total  gross  estimated  rental: 
901.  Apportioned  gross  as  relates  to  the  oonnty  connoil 
only;  601. 

No.  2.  Names  of  persons  nsing  rooms:  Conntj 
oonncil.  Description  of  the  property  :  Connoil  chamber. 
Total  gross  estimated  rental :  351.  Apportioned  gross 
as  relates  to  the  oonnty  council  only :  241. 

No.  3.  Names  of  persons  nsing  rooms ;  County 
oonncil.  Description  of  the  property :  Large  front 
entrance  room  and  vestibule.  Total  gross  estimated 
rental :  25L  Apportioned  gpross  as  relates  to  the  oonnty 
oonncil  only :  16t. 

No.  4.  Names  of  persons  nsing  rooms :  Medical  officer 
of  health,  Dr.  Fosbroke.  Description  of  the  property  : 
Medical  officer's  office  on  north  side  of  hall.  Total  gross 
estimated  rental:  101.  Apportioned  gross  as  relates  to 
the  county  oonncil  only  :  6t.  10s. 

No.  5.  Names  of  persons  nsing  rooms :  Finance  dark, 
W.  J.  Moody.  Description  of  the  property  :  Two  offioea 
on  north  side  of  hall.  Total  gross  estimated  rental :  201. 
Apportioned  gross  as  relates  to  oonnty  council  only :  141. 

No.  6.  Names  of  persons  nsing  rooms ;  County  road 
surveyor,  J.  H.  Garratt.  Description  of  the  property  : 
Office  on  north  side  of  hall.  Total  gross  estimated 
rental :  101.  Apportioned  gross  as  relates  to  the  oonnty 
oonncil  only :  101. 

No.  7.  Names  of  persons  nsing  rooms:  Organising 
Secretary  for  technical  instmction.  Description  of  the 
property:  Office  of  teohnical  education  instructors  on 
north  side  of  hall.  Total  gross  estimated  rental :  51. 
Apportioned  gross  as  relates  to  the  county  connoil 
only:  51. 

Total  gross  estimated  rental :  195r.  Total  apportioned 
gross  as  relates  to  the  county  oonncil  only :  1351.  lOs. 

The  following  are  the  particulars  as  to  the  user 
of  the  rooms  assessed : 

No.  1  comprises  the  offices  used  by  the  clerk  of 
the  peace,  wno  is  by  virtue  of  the  Local  Govern- 
ment Act  1888  ex-cffido  clerk  of  the  county 
council.  The  same  offices  are  used  by  him,  (a)  as 
clerk  of  the  peaoe,  for  taxing  costs  and  trans- 
I  acting  other  duties  connected  with  the  judici?^ 
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basiness  of  qnarfcer  aeesions,  and  (6)  as  clerk  of 
the  comity  ootincil,  for  the  transaction  of  duties 
connected  with  the  administrative  business  of  the 
county  council;  but  the  work  of  both  bodies  is 
done  at  the  same  time,  and  is  not  easily  sepa- 
rated. 

No.  2  is  the  counoU  chamber.  It  is  used 
for  meetings  of  the  county  council,  and  is 
available  at  assizes  as  mentioned  below.  It 
is  also  used  as  a  county  court,  as  a  second 
court  at  quarter  sessions,  and  sometimes  as  a 
court  at  petty  sessions.  Formerly,  when  two  of 
Her  Majesty's  judges  came  on  the  circuit,  it  was 
the  Nisi  Prius  Court,  and  was  always  used  as 
such;  but,  since  only  one  judge  has  come  on 
circuit,  it  would  only  be  used  at  assizes  if  a 
second  court  should  at  any  time  be  required. 
After  the  coming  into  force  of  the  Local  Govern- 
ment Act  1888,  it  Wiis  fitted  up  with  movable 
fittings  to  render  it  adaptable  for  a  court  or 
council  chamber  as  requii*ed. 

No.  3  is  a  lan^e  hall  with  boarded  floor,  which  is 
used  as  a  waiting-room  during  the  assizes  and 
quarter  sessions,  and  the  petty  sessions,  for  the 
Worcester  Petty  Sessional  Division,  and  the 
Worcester  County  Court,  for  witnesses  and  the 
public.  It  is  also  used  as  a  cloak-room  for  the 
members  of  the  county  council  who  attend  meet- 
ings of  the  council,  and  occasionally  it  is  per- 
mitted to  be  used  for  balls  and  public  dinners, 
subject  to  payment  of  certain  charges. 

The  vestibule  is  used  as  an  approach  to  the 
haU,  and  sometimes  when  assizes  and  sessions  are 
not  going  on,  various  articles  in  connection  with 
the  technical  education  classes  of  the  county 
council  are  temporarily  placed  there  ;  but  ail 
persons  who  go  either  to  the  assizes,  quarter 
sessions,  petty  sessions,  or  the  county  court,  have 
to  use  and  pass  through  the  large  doors  leading 
into  the  vestibule  and  great  hall,  which  constitute 
the  only  public  entrance  to  the  shirehall. 

No.  4  is  the  room  used  at  assizes  and  quarter 
sessions  as  the  witnesses*  waiting-room;  at  other 
times  the  county  medical  officer  uses  it  as  his 
room. 

No.  5  is  the  office  of  the  county  treasurer,  and 
is  used  by  the  finance  clerk,  and  is  also  used  in 
connection  with  all  finances  of  the  county,  and  as 
an  office  by  a  clerk  who  has  to  superintend  the 
whole  of  the  printing  and  stationery  of  the  county 
council.  At  assizes  and  quarter  sessions  it  is  used 
as  the  place  where  the  costs  of  the  prosecutions 
arepaid. 

No.  6  is  used  as  the  office  of  the  clerk  of  indict- 
ments at  the  assizes  and  quarter  sessions,  and 
when  not  required  for  this  it  is  used  as  the  office 
of  the  county  road  surveyor. 

No.  7  is  used  at  assizes  and  sessions  as  the 
waiting-room  for  witnesses  who  have  to  attend 
liefore  the  grand  jury,  and  when  not  so  required 
it  is  used  as  the  office  of  the  organising  secretary 
for  technical  instruction.  A  portion  of  the  offices 
of  the  clerk  of  the  peace  is  given  up  at  quarter 
sessions,  assizes,  and  county  courts,  and,  if  re- 
quired at  petty  sessions,  as  a  robing-room  for  the 
Bar. 

It  is  agreed  between  the  parties  that,  if  the 
premises,  or  any  part  of  them,  are  liable  to  be 
rated,  ^e  amounts  at  which  they  are  so  rated  and 
the  apportionments  set  forth  in  paragraph  6  are 
tostflmd. 

JThe  rooms  included  in  the  assessment  are  used 


for  the  purposes  of  the  administration  of  justice 
and  for  general  county  purposes,  as  set  forth  in 
paragraph  6.  The  coimcil  chamber,  the  laree 
hall,  and  the  vestibule  have  been  allowed  to  be 
used  for  public  and  private  purposes.  The  charges 
made  for  the  same  are  disposed  of  as  appears  in 
paragraph  11. 

Under  sect.  14  of  1  &  2  Will.  4,  cap.  48, 
power  is  eiven  to  the  justices  to  apiK>int  a  person 
to  look  after  and  take  care  of  the  shirehall  offices, 
buildings,  and  premises,  and  the  several  depart- 
ments thereof,  and  they  ai*e  authorised  to  pay  him 
such  salary  or  allow  such  fees  to  such  person  as 
they  think  proper. 

At  the  Worcestershire  Epiphany  Quarter  Ses- 
sions on  the  5th  Jan.  1885,  a  lodge  keeper  was 
appointed  by  the  justices  to  perform  the  several 
duties  enumerated  in  the  document  referred  to  in 
their  order  at  an  annual  salary  of  50Z.,  with  allow- 
ance of  a  house,  coals  and  gas,  and  such  further 
allowajices  (if  any)  to  be  paid  by  persons  for  whose 
use  the  various  rooms  in  the  hall  may  be  prepared, 
as  shall  for  the  time  being  be  prescribed  by  the 
county  hall  committee.  A  scale  of  fees  was 
drawn  up  by  the  county  hall  committee  on  the 
13th  Dec.  1884,  as  the  fees  which  the  lodge-keeper 
was  authorised  to  charge. 

The  fees  are  partly  payable  to  the  lodge-keeper, 
and  partly  to  the  county  council. 

The  question  for  the  opinion  of  the  court  was : 
"  Are  the  county  council  liable  to  be  rated  to  the 
poor  rate  in  respect  of  the  said  premises,  or  any 
part  thereof  ?  " 

The  Divitiional  Court  (Wright  and  Bruce,  JJ.) 
held  that  the  county  councu  were  liable  to  be 
rated  in  respect  of  all  the  pramises  described. 

The  county  council  appealed. 

Alfred  Young  and  VcbcheU  for  the  appellants. — 
Before  the  Local  (^vemment  Act  1888  (51  &  52 
Vict.  c.  41)  this  shirehall  was  not  rateable;  it  was 
so  decided  by  the  Court  of  Queen*s  Bench : 

Reg,  Y.  JtuticsB  of  Worcestershire,  11  A.  &  E.  57. 

At  that  time  the  buildings  were  occupied  by  the 
justices  of  the  county,  and  were  used  for  judicial 
purposes,  and  also  for  the  administrative  business 
of  the  county.  Such  buildings  were  not  rateable 
to  the  relief  of  the  poor : 

Nicholson  v.  The  Assessment  Committee  of  the  Hoi- 
bom  Union,  55  L.  T.  Bep.  775 ;  18  Q.  B.  Div. 
161. 

Since  the  passing  of  the  Local  Government  Act 
1888  these  county  buildings  have  been  used  in  the 
same  way  as  before,  partly  for  judicial  purposes  and 
partly  for  the  administrative  business  of  the 
county.  The  fact  that  premises  which  are  used 
for  judicial  purposes  are  also  partly  used  for 
county  business  does  not  make  tbem  rateable  to 
the  relief  of  the  poor.  In  the  case  of  The  County 
Council  of  MiddUesex  v.  AMesament  Committee  of 
8L  George's  Unum  (75  L.  T.  Bep.  464;  (1897)  1 
Q.  B.  64),  which  was  recently  decided  in  this 
court,  the  parts  of  the  building  which  were  used 
for  judicial  purposes  were  separate  from  the  parts 
which  were  used  for  the  administrative  business 
of  the  county,  and  the  court  held  that  the  county 
council  were  rateable  because  the  premises  so 
used  were  separate  from  those  used  for  the  service 
of  the  Crown.  In  the  present  case  no  such  sepa- 
ration is  possible. 

Bosanqvst,  Q..C.  and  B.  Harington  for  the 
respondents. — These  buildings  are  used  almost 
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entirely  by  the  county  council  for  administrative 
business.  Thei'e  is  no  rule  that  buildings  which 
are  only  partly  used  for  the  service  of  the  Crown 
are  not  rateable.  If  the  buildings  are  used  for 
other  purposes  than  the  service  of  the  Crown, 
then  the  ordinary  rule  must  be  applied.  Only 
those  buildings  which  are  exclusively  used  by  or 
for  the  service  of  the  Crown  are  exempt.  The 
rule  is  thus  laid  down  by  Lord  Cairns,  L.C.,  in 
Oreig  v.  University  of  Edinburgh  (L.  Rep.  1  H.  L. 
Sc.  348) :  "  The  general  principle,  as  I  understand 
it,  approved  of  by  your  Lordships  in  these  cases  is 
this,  that  the  Crown,  not  being  named  in  the 
English  and  Scotch  statutes  on  the  subject  of 
assessment,  and  not  being  bound  by  statute  when 
not  expressly  named,  any  property  which  is  in  the 
occupation  jf  the  Crown,  or  of  persons  using  it 
exclusively  in  and  for  the  service  of  the  Crown,  is 
not  rateable  to  the  relief  of  the  poor."  The  case 
of  Nicholson  v.  The  Asiessment  Committee  of  HoU 
horn  Union  (vhi  sup,)  was  decided  before  the  Act 
of  1888,  which  has  entirely  altered  the  system  of 
county  government. 

Alfred  Young  replied. 

Lord  EsHEB,  M.R. — In  tbis  case  a  part  of  the 
shirehall  at  Worcester  has  been  rated  lo  the  poor 
rate,  and  the  county  council  has  been  rated  as  the 
occupier  of  that  paH.  A  part  of  the  shirehall  has 
not  been  rated  at  all,  being  that,  part  which  is 
used  exclusively  as  a  court  for  assizes  nnd  quarter 
sessions.  The  other  parts  of  the  building  have 
been  rated.  Those  parts  are  described  in  the 
special  case,  and  so  is  the  mode  in  which  they  are 
used.  It  is  beyond  doubt  that,  by  the  Local 
Government  Act  1888  (51  &  52  Yict.  c.  41),  the 
county  council  has  become  the  owner  of  the 
building,  and  that  the  county  council,  as  the 
owner,  does  use  for  county  purposes  all  those 
parts  of  the  building  which  are  rated.  It  is  stated 
that,  upon  occasions,  some  parts  of  the  building 
are  usea  by  the  county  justices  for  judicial  pur- 
poses, and  it  has  been  contended  that,  because 
parts  are  sometimes  used  for  judicial  purposes  by 
the  justices,  therefore  the  county  council  is  ex- 
empt fi'om  being  rated  in  respect  thereof,  though 
the  county  council  uses  them  for  county  purposes. 
The  county  council  is  not  rated  upon  the  full 
value  of  the  premises  rated,  but  only  upon  an 
apportioned  part  of  that  value.  We  can  give  no 
opinion  now  whether  too  much  has  been  done  in 
favour  of  the  county  council  and  whether  the 
council  is  under-rated,  for  that  question  is  not 
raised,  The  question  we  have  to  decide  is  whether 
the  county  council  ought  to  be  rated  at  all.  The 
other  question  may  arise  some  day,  whether,  if 
such  a  building  is  not  exempt,  it  is  not  to  be  rated 
at  its  full  value.  The  principle  which  must  be 
applied  in  this  case  is  that  which  was  laid  down 
by  Lord  Cairns,  L.O.,  in  Chreig  v.  University  of 
Edinburgh  (ubi  sup.)t  whera  he  said :  "  The  genend 
principle,  as  I  understand  it,  approved  of  by  your 
Lordships  in  these  cases  is  this,  that  the  Crown 
not  being  named  in  the  English  or  Scotch  sta- 
tutes on  the  subject  of  assessment,  and  not  being 
bound  by  statute  when  not  expressly  named,  any 
property  which  is  in  the  occnipation  of  the  Crown, 
or  of  persons  using  it  exclusively  in  and  for  the 
service  of  the  Cmwn.  is  not  rateaV»le  to  the 
relief  of  the  poor."  That  wao  there  said  to  be 
determined  by  the  cases  of  The  Mersey  Docks 
(12  L.  T.  Rep.  648 ;  11  H.  of  L.  Cas.  443) ;  Adam- 


son  V.  Ths  Clyde  Trustees  (4  Macq.  931) ;  and  The 
Com/missioners  of  Leith  Harbour  (L.  Rep.  1  H.  L 
8c.  17).  It  was,  then,  decided  in  the  House  of 
Lords  that  where  buildings  are  occupied  by  the 
Crown,  or  by  persons  who  use  them  exclusively 
for  the  service  of  the  Crown,  the  buildinfirs  are  not 
rateable.  In  the  present  case  th«^  buildings  are 
used  by  persons  other  than  the  Crown,  and  are 
not  used  by  them  exclusively  for  the  service  of 
the  Crown.  These  buildings  are,  thei-efore,  rate- 
able. It  is  said  that  the  case  of  Nicholson  v.  TJis 
Assessment  Committee  of  the  Holbom  Union  {uhi 
sup.)  is  to  the  contrary.  If  it  is,  then  it  is  over- 
ruled. It  is  cloHr,  therefore,  that  the  county 
council  was  rateable  so  far  as  it  was  rated,  and 
tbis  appeal  must  be  dismissed. 

Lopes.  L.T. — According  to  the  rulel<id  down 
in  Greig  v.  University  of  Edinburgh  iuhi  sup.),  in 
the  House  of  Lords,  it  is  now  clear  law  that  the 
fact  that  buildings  are  used  for  public  purposes 
does  not  confer  exemption  from  rateability  unless 
those  purposes  are  Crown  purposes,  and  fuHher 
that  the  buildings  must  be  used  exclusively  by  the 
Crown  or  by  persons  using  them  for  the  service  of 
the  Crown  in  order  to  give  exemption.  This 
appeal,  therefore,  fails,  and  must  be  dismissed. 

Ohittt,  L.J. — I  concur.  This  case  comes 
clearly  within  the  rule  laid  down  in  the  House  of 
Lords.    I  agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Clarke  and 
Blundelly  for  8,  Thomeley,  Worcester. 

Solicitors  for  the  respondent*!,  O.  A.  Hall,  for 
A,  W.  Knott,  Worcester. 


Thursday,  Feb.  18, 1897. 
(Before  Lindlet,  Smith,  and  Rigbt,  L.JJ.) 

Attobnet-Genbbal  v.  Tod-Heatly  and 

Bbownbioo.  (a) 

APPEAL  FBOM  THE   CHANCEBY  DIYISIOV. 

Public  health  —  Metropolis  —  Vacant  land  — 
Nuisance — Bem,oval  of  refuse  and  filth — Vestry 
— Oumer — Injunction — Public  HeoUth  (Iiondon) 
Act  1891  (54  <ft  55  Viet.  c.  76),  ss.  13,  35, 138. 

Local  authorities  in  London  have  a  right,  both  at 
common  law  and  under  the  Public  Health 
{London)  Act  1891,  to  bring  an  action  in  the 
High  Court  for  an  injunction  to  restrain  tke 
oumer  of  a  vacant  piece  of  land  from  allowing 
the  land  to  become  or  contin^ie  a  public  nuisance, 
ef^.fby  the  a^ccumulation  thereon  of  refuse  and 
filth ;  and  it  is  no  excuse  for  the  defendant  to 
say  that  he  had  not  put  the  refuse  and.  filth  com- 
plained of  on  the  land,  his  duty  being  to  prevent 
it  from  becoming  a  public  nuisance.  The  mere 
fact  that  the  injunction  unmld  put  the  defendant 
to  expense  in  the  removal  of  the  refuse  and  filth, 
or  that  it  is  difficult  for  him  to  abate  the  nuisance, 
affords  no  defence. 

Decision  of  Kekewich,  J.  (75  L.  T.  Bep.  452) 
reversed. 

This  action  was  brought  by  the  Attomev- General 
at  the  i*elation  of  the  vestry  of  the  united  parishes 
of  St.  Margaret  and  St.  John  the  Evangelist, 
Westminster,  as  plaintiffs,  for  an  injunction  to 
restrain  the  defendants  from  allowing  a  piece  of 

(a)  Baported  by  W.  O.  Bus,  Kiq.,  Bunistw-aX-lMm. 
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land  at  the  comer  of  St.  AnnVlane  and  Great 
Ptrter-street,  Westminster,  within  the  united 
parishes,  to  be  and  remain  in  such  a  state  as  to  be 
a  nuisance  or  injurious  to  health. 

The  writ  was  issued  on  the  1st  Jan.  1896,  against 
tlie  defendant  Grant  Heatly  Tod-Heatij,  under 
the  mistaken  idea  that  he  was  the  ownt* r  of  the 
land,  and  acrainst  Henry  Hayes,  the  tenant,  a 
showman.  The  land  formerly  belonged  to  Tod- 
Heatly,  but  had  since  come  into  the  possession  by 

?urcha8e  of  Sir  Henry  Moore  Brownrigg,  Bart 
'he  plaintiffs  also  claimed  an  injunction  to  re- 
strain Tod- Heatly  from  allowing  the  land  to  be 
used  for  the  purposes  of  a  fair  or  a  show,  and 
Hares  from  so  usme  the  land. 

On  the  11th  Jan.  1896  Hayes  retired  from-  the 
propertjT,  and  no  judgment  was  asked  as  asainst 
bim.  Thft  plaintiffs  elso  gave  notice  to  the  defen- 
dant Tod-Heatly  that  no  judgment  would  be 
asked  as  against  him,  but  that  ne  might  appear 
and  ask  for  his  costs. 

On  the  27th  Jan.  1897  Brownrigg  was  made  a 
defendant. 

In  1882  the  buildings  upon  the  land  had  been 
pulled  down,  and  the  site  y^an  then  surrounded  by 
a  hoarding.  No  new  buildings  had  yet  been 
erected  there,  and  the  nlaintiffs  alleged  that  the 
hoarding  round  the  land  had  fallen  out  of  repair, 
and  that  dead  cats  and  dogs,  offal,  and  all  kmds 
of  filth  and  refuse  were  thrown  upon  the  land, 
and  that  persons  getting  through  the  hoarding 
used  the  land  for  other  objectionable  purposes ; 
also  that  squatters  with  caravans  had  settled 
down  on  the  land,  and  that  it  had  been  and  was 
being  used  by  showmen,  who  attracted  noisy, 
dirty,  and  riotous  crowds  by  playing  hand  organs 
and  other  loud  instruments. 

The  plaintiffs  complained  that  the  condition  of 
the  land  and  the  uses  to  which  it  was  being  put 
were  such  as  to  constitute  a  serious  nuisance  to 
the  inhabitants  of  the  parishes,  and  to  be  injurious 
to  the  health  of  the  people  living  near  the  land. 
It  appeared  that  the  gradual  Bccumulation  of 
garbe^  and  rubbish  had  caused  the  land  to  be 
raised  some  two  feet  above  the  adjoining  road- 
way, so  that  in  wet  weather  foul  water  poured  on 
to  It 

The  real  question  at  issue  appeared  to  be 
whether  the  duty  of  keeping  the  land  clean  and 
in  order  devolvea  upon  uie  defendant  Brownrigg 
or  upon  the  vestry  under  the  provisions  of  the 
Public  Health  (London)  Act  1891. 

Under  sect.  13  of  the  Public  Health  (London) 
Act  1891,  the  sanitary  authority  is  empowered  to 
take  proceedings  in  the  High  Court  to  enforce  the 
abatement  or  prohibition  of  a  nuisance.  And  by 
sect  35  notice  may  be  served  upon  the  owner  of 
the  premises  on  which  obnoxious  matter  was, 
requiring  him  to  remove  the  same,  and  if  the 
notice  is  not  complied  with,  the  sanitary  autho- 
rity may  remove  the  matter  and  recover  the 
expenses  of  bo  doing  from  the  owner. 

The  plaintiffs  contended  that  an  injunction  to 
restrain  the  defendant  "  from  allowing  the  land 
to  be  and  remain  in  such  a  state  as  to  be  a 
nuisance  or  injurious  to  health"  was  the  sole 
possible  remedy  under  the  circumstances. 

On  the  11th  Jan.  1896  the  agent  for  the  de- 
fendant Brownrigg  wrote  to  the  solicitor  to  the 
vestry  stating  that  in  future  no  shows  would  be 
allowed  on  the  land,  but  pointing  out  that  it  was 
impossible  for  the  owner  of  the  land,  not  being 
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also  the  occupier,  to  prevent  people  from  throwing 
refuse  over  the  hoarding,  or  breaking  it  up,  and 
suggesting  that  the  vest^  should  send  their  dust- 
men to  visit  the  land  periodically,  and  keep  it 
clean ;  also  that  they  snould  use  their  intiuence 
with  the  police  to  stop  the  damage  to  the  hoarding, 
and  the  deposit  of  filthy  matter. 

The  action  came  on  for  trial  before  Kekewich,  J. 
on  the  24th  Nov.  1896,  when  his  Lordship  said 
that,  with  re^^ard  to  the  defendant  Tod-Heatly, 
he  had  no  notice  given  to  him  to  come  and  ask  for 
his  costs.  He  had  been  made  a  defendant  in  the 
belief  that  he  was  owner  of  the  land,  which  he 
was  not.  He  must  therefore  have  his  costs.  With 
regard  to  the  defendant  Brownrigg,  his  Lordship's 
view  was  that  there  was  an  imperative  duty  cast 
upon  the  owner  of  land  not  to  use  his  property 
so  that  it  should  be  injurious  to  his  neighbours ; 
but  that,  having  regard  to  the  powers  conferred 
upon  the  vestry  by  sects.  13  and  35  of  the  Act  of 
1891,  and  also  considering  the  very  serious  outlay 
and  difficulty  that  would  be  occasioned  to  the 
defendant  if  an  injunction  were  granted  in  the 
terms  asked  for,  his  Lordship,  in  his  judicial 
discretion,  declined  to  grant  it:  (75  L.  T.  Bep. 
452). 

From  that  desision  the  plaintiffs  now  appealed. 

Warrinqton,  Q.C.  (with  him  Morton  Smith)  for 
the  appellants. — The  plaintiffs  are  entitled  to 
an  injunction  against  the  defendant  Brownrigg 
to  restrain  him  from  allowing  his  land  to  be  and 
remain  in  such  a  state  as  to  be  a  nuisance  or 
injurious  to  health.  Apart  from  the  Public 
Health  (London)  Act  1891  the  Attorney- General 
has  a  common  law  right  to  come  to  the  court  to 
prevent  vacant  land  n'om  being  a  nuisance.  The 
Act  of  1891  is  only  supplemental  to  the  common 
law  right.  Sect.  13  authorises  the  local  authority 
to  take  proceedings  in  the  High  Court  for  the 
abatement  of  a  nuisance  if  in  their  opinion  sum- 
mary proceedings  would  afford  an  inadequate 
remedy.  Sect.  &  empowers  the  vestry  to  sei-ve 
notice  on  the  owner  of  any  obnoxious  matter,  or 
tbe  occupier  of  the  premises  on  which  it  exists, 
to  remove  the  same,  and  if  the  notice  is  not 
complied  with,  then  to  remove  the  matter  them- 
selves, and  to  recover  in  a  bummaiy  way  the 
expenses  from  the  former  owner  of  the  matter 
removed,  or  from  the  owner  or  occupier  of  the 
premises.  Sect.  138  enacts  that  all  powers,  rights, 
and  remedies,  given  by  the  Act,  shall  be  in  addi- 
tion to  and  not  in  derogation  of  any  other  powers, 
rights,  and  remedies  conferred  by  any  other  Act 
of  Parliament,  law,  or  custom  ;  and  all  such  other 
powers,  rights,  and  remedies,  may  be  exercised 
and  put  in  force  in  the  same  manner  and  by  the 
same  authority  as  if  the  Act  had  not  passed. 
The  plaintiffs  thinking  the  remedy  given  under 
sect.  35  inadequate  come  to  the  court.  [  Lindley, 
L.J. — It  seems  to  me  that  the  learned  judge  in 
the  court  below  put  the  duty  at  common  law  of  a 
landowner,  in  regard  to  his  land,  too  low.  It  is 
no  answer  for  him  to  say  that  he  does  all  he  can. J 
The  matter  has  been  the  subject  of  decision  in  a 
case  reported  only  in  the  Law  Times,  namely, 

The  Proprietort  of  Margate  Pier  and  Harbour  v. 
The  Toion  Courtctl  and  Boroihgh  of  Margate,  20 
L.  T.  Rep.  564. 

That  case  is  on  all- fours  with  the  present.  Sect.  12 
of  18  &  19  Vict.  c.  121  there  referred  to  is  substan- 
tially the  same  as  sect.  35  of  the  Act  of  1891.    We 
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submit  that  Kekewich,  J.  was  wrong,  as  his 
Lordship  has  practicallj  denied  to  the  public  as 
represented  by  the  Attorney- General  any  right  of 
action.  He  allows  an  owner  of  land  to  let  it  take 
care  of  itself.  He  ought  to  have  granted  an 
injunction  in  the  form  in  which  I  ask. 

Benahaw,  Q.C.  and  Ingpen  for  the  respondent 
Brownrigg. — The  plaintiffs  have  come  to  tne  High 
Court  under  sect.  13  of  the  Public  Health  Act ; 
they  ought  to  have  proceeded  summarily  under 
sect.  35,  and  removed  the  filth.  Suppose  the  court 
grants  an  injunction  against  the  defendant 
Brownrigg,  he  will  have  to  employ  watchmen  day 
and  night  to  prevent  the  public  from  coming  on 
to  the  land  and  throwing  refuse  and  filth  over 
the  hoarding.  There  is  no  instance  of  granting 
an  injunction  against  a  man  so  as  to  compel  him 
to  prevent  others  from  doing  what  he  himself  has 
not  done.  We  dispute  that,  if  a  stranger  comes 
and  does  a  thing  on  land  and  it  b»*comes  a 
nuisance  to  the  public,  the  landowner  is  respon- 
sible for  it.  [Smith,  L.J. — The  case  of  Clark  v. 
Chambers  (38  L.  T.  Rep.  454;  3  Q.  B.  Div.  327)  is 
against  that  view.  Althrmgh  a  landowner  might 
not  be  liable  for  a  nuisance  caused  by  refuse 
when  it  was  first  brought  on  to  his  land,  I  cannot 
see  how  that  can  be  said  if  he  allows  the  nuisance 
to  continue.]  We  are  able  to  find  very  little 
authority,  and  certainly  no  direct  authority,  which 
bears  upon  the  subject.  [Riqby,  L.J.  referred  to 
White  V.  Jameson  (L  Rep.  18  Eq.  303).  where  it 
was  held  that  where  t<he  occupier  of  lands  granted 
a  licence  to  another  to  do  certain  acts  on  the 
lands,  and  the  licensee  in  doing  chem  committed 
a  nuisance,  the  occupier  might  be  made  a  defen- 
dant to  a  suit  to  restrain  the  nuisance.]  The 
nearest  case  seems  to  be 

Oandy  v.  Jubher,  5  B  A  B.  78,  485. 

[RiOBT,  L.J. — That  case  is  not  all  law ;  it  cannot 
be  relied  on  entirely.  Lindlet,  L.J. — In  th>it 
case  the  liability  of  the  reversioner  had  to  be 
considered,  and  that  is  quite  a  different  matter.] 
The  landowner  has  only  to  do  what  is  reasonable. 
[LiNDLEY,  L.J. — I  have  much  doubt  whether  that 
is  law  if  it  is  his  duty  to  prevent  a  nuisance. 
Your  point  is  important,  but  you  must  hav« 
regard  to  those  cases  relating  to  drainage  and 
fouling  where  the  owners  of  a  stream  do  not 
prevent  it  from  becoming  a  nuisance.]  An  example 
of  that  class  of  case  is 

Reg.  V.  The  Bradford  Navigntiony  6  B.  &  S.  631. 

Another  case  where  much  the  same  thing  was 
decided,  is 

Saxby  v.  The  Manchester^  Sheffield,  and  Lincoln- 
ifhire  Railway  Company,  19  L.  T.  Eep.  640 ; 
L.  Rep.  4  C.  P.  198. 

[LiNDLBT,  L.J. — There  is  a  tenant  for  life  case 
of  Beff.  V.  Watts  (1  Salk.  356).  The  authorities 
are  collected  in  Burn's  Justice  of  the  Peace,  tit. 
"Nuisance"  Warrington,  Q.O.  referred  to  Bex 
V.  Fedly  (1  Adol.  &  Ell.  822).]  We  know  of  no 
case  in  which  the  court  has  gi-anted  an  injunction 
against  a  landowner  in  respect  of  a  nuisance 
where  he  has  no  control  over  the  strangers  who 
have  brought  that  which  is  complained  of  on  to  the 
land.  [LiNDLEY,  L.J. — It  would  be  because  he 
allows  it  to  continue  to  be  a  nuisance.]  There  is 
a  case  on  the  4th  section  of  the  Act  of  1891,  to 
the  effect  that  where  the  person  causing  a 
nuisance  cannot   be  found  the  liability  of   the 


owner  of  property  only  arises  where  it  is  shown 
that  it  continues  by  his  act,  default,  or  suffer- 
ance: 

The  Conservatorn  of  the  River  Thames  v.  The  Port 
Sanitary  AtUhority  of  the  Port  of  London,  69 
L.  T.  Bep.  808 ;  (1894)  1  Q.  B.  647. 

As  to  the  Act  of  1891,  the  plaintiffs  are  com- 
pellable to  keep  this  vacant  piece  of  land  clean 
under  sects.  30  and  35.  [Lindlry,  L.J. — I  doubt 
if  sect.  30  applies  at  allT]  It  is  very  wide  in  its 
terms.  It  cannot  mean  a  house  and  nothing  else, 
but  a  house  and  land. 

Warrington,  Q.C.  in  reply. — [Lindlby,  L.J. — 
We  have  been  considering  what  nad  best  be  done, 
and  if  the  plaintiffs  are  willing  to  keep  the  land 
clean  at  the  expense  of  the  defendant,  we  think 
that  the  following  order  should  be  niade.  Dis- 
charge the  order  appealed  from,  and  allow  the 
appeal.  Declare  that  the  defendant  Brownrigg  is 
legally  bound  to  prevent  the  piece  of  land  in 
question  from  contmuing  to  be  a  public  nuisance, 
and  that  the  Attorney-General  is  entitled  to  an 
injunction  to  enforce  the  performance  by  him  of 
such  duty.  Liberty  for  the  Attorney- Greneral  to 
apply  to  the  judge  for  such  an  injunction  if 
neoessary.  The  defendant  to  pay  the  costs  of  the 
action  so  far  as  it  was  dismissed  against  the 
defendant  without  costs,  and  also  to  pay  the  costs 
of  the  appeal.]  The  plaintiffs  are  quite  prepared 
t()  do  as  suggested,  and  are  quite  satisfied  with 
the  proposed  declaration. 

LiNDLEY,  L.J. — ^Looking  at  the  matter  from 
the  point  of  view  of  the  public,  that  is  to  say, 
with  reference  to  the  duty  of  the  defendant,  and 
the  right  of  the  Attorney-General,  as  representing 
the  public,  the  case  appears  to  me  to  be  one  c« 
the  simplest  possible  description.  The  defendant 
is  the  owner  <ind  occupier,  or  possessor,  of  a  piece 
of  land,  that  is  to  say,  a  piece  of  land  which  is  a 
vacant  piece  of  land.  I  only  call  attention  to  the 
fact  that  he  is  occupier,  or  possessor,  because  we 
are  not  embarrassed  here  by  any  question  such  as 
that  which  arises  sometimes  when  there  is  a  dis- 
pute as  to  whether  it  is  the  duty  of  the  reversioner, 
or  tenant,  or  tenant  for  life,  or  somebody  of  that 
kind,  to  keep  the  premises  in  proper  order. 
We  are  freed  from  that  consideration.  We  have 
only  got  the  owner  of  a  vacant  piece  of  land  to 
deal  with.  Now  is  it,  or  is  it  not,  a  common  law 
duty  of  the  owner  of  a  vacant  piece  of  land  to 
prevent  that  land  from  being  a  public  nuisance  ? 
It  appears  to  me  it  is  a  common  law  duty.  I 
turn  to  the  books  to  which  we  are  accustomed  to 
go  for  information  about  such  matters  as  this, 
viz ,  the  criminal  law  books,  and  I  will  take 
Hawkins'  Ple^s  of  the  Crown,  which  is  one  of 
the  best.  He  sajs  in  his  chapter  on  Nuisances 
(at  p.  692  of  vol.  1,  8th  edit.) :  "  It  seems  that  a 
common  nuisance  may  be  defined  to  be  an  offence 
against  the  public,  either  by  doing  a  thin^  which 
tends  to  the  annoyance  of  the  king's  subjects,  or 
by  neglecting  to  do  a  thing  which  the  common 
good  requires."  If,  therefore,  the  owner  of  a 
piece  of  land  does  permit  it  to  be  in  such  a  state, 
so  smothered  or  covered  with  filth,  that  it  is  a 
public  nuisance,  he  commits  an  indictable  offence. 
He  has  no  defence  whatever  to  an  indictment  for 
such  a  public  nuisance.  It  is  no  defence  to  say, 
"  I  did  not  put  the  filth  on,  but  somebody  else 
did."  He  must  provide  aeainst  this  if  he  can. 
His  business  is  to  prevent  liis  land  from  being  a- 
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public  naisance.  One  very  early  authoritj,  or 
illaBtration  of  that  doctrine,  is  to  oe  found  in  the 
case  of  Beg.  ▼.  Watts  (1  Salk.  356).  It  was  an 
"Indictment  for  not  repairing  a  house  standing 
upon  the  highwaj,  ruinous,  and  like  to  fall  down  " 
— that  does  not  mean  across  the  highwaj,  but 
near  it — **  which  the  defendant  occupied,  and 
ought  to  repair  rcUione  tenurae  mas.  The  defen- 
dant pleaded  not  guilty,  and  the  jury  found  a 
special  yerdict,  yiz.,  that  the  defendant  occupied, 
but  was  only  tenant  at  will,  and  whether  he  was 
liable  was  the  question."  Then  the  Oourt  said : 
'*  The  ratione  tenurx  is  only  an  idle  allegation, 
for  it  is  not  only  charged,  out  found,  that  the 
defendant  was  occupier,  and  in  that  respect  he  is 
answerable  to  the  public ;  for  the  house  was  a 
■nuisance  as  it  stood,  and  the  continuing  the  house 
in  that  condition  is  continuing  the  nuisance ;  and 
as  the  danger  is  the  matter  that  concerns  the 
public,  the  public  are  to  look  to  the  occupier  and 
not  to  the  estate,  which  is  not  material  in  such  a 
case  as  this  to  the  public."  That  principle  has 
always  been  followed,  so  far  as  I  know,  in  criminal 
cases,  and  also  on  information  by  the  Attorney- 
(jeneral  representing  the  public.  I  cannot,  there- 
fore, for  a  moment  entertain  the  slightest  doubt 
bat  that  it  is  the  common  law  duty  of  the  defen- 
dant to  preyent  his  piece  of  land  from  continuing 
as  a  public  nuisance.  That  it  is  a  public  n  uisance  is 
beyond  all  controversy.  There  is  no  real  question 
at  all  about  that.  Under  the  circumstances  why 
is  not  the  Attomej-Greneral  entitled  to  an  in- 
junction to  restram  the  defendant  from  com- 
mitting a  breach  of  that  duty  to  the  public  P  It 
appears  to  me  that,  unless  there  are  instances  to 
the  contrary,  which  I  will  consider  presently,  it  is 
almost  a  matter  of  course  that  the  Attomey- 
Greneral  should  on  behalf  of  the  public  have  an 
injunction.  The  mere  fact  that  it  puts  the 
wrong-doer  to  expense,  or  that  it  is  dimcnlt  for 
him  to  abate  the  nuisance,  affords  no  defence  in 
point  of  law,  or  any  reason  at  all  why  the  rights 
of  the  public  should  not  be  enforced.  So  much 
for  the  common  law  aspect  of  the  cabC.  But  the 
common  law  aspect  of  the  case  is  that  which  we 
are  to  regard  by  resaon  of  the  138th  section  of  the 
Act  of  r^arliament  which  has  been  so  much 
referred  to,  I  mean  the  Public  Health  (London) 
Act  1891.  That  Act,  which  I  will  refer  to  pre- 
sently at  a  little  more  length,  gives  the  sanitary 
authority,  who  are  here  the  vestry,  power  to 
lemove  nuisances,  and  to  clean  streets,  and  to  do 
all  sorts  of  things,  for  the  benefit  of  the  public ; 
and  I  have  no  doubt,  under  the  circumstances 
which  have  been  referred  tn,  that  they  could 
proceed  against  the  defendant  criminally.  But 
that  is  an  extremely  inconvenient  mode  of  pro- 
ceeding. They  have  found  that  so  in  practice. 
What  does  sect.  138  say  P  It  enacts  that,  "  All 
powers,  rights,  and  remedies,  given  by  this  Act, 
shall  be  in  addition  to  and  not  in  derogation  of 
any  other  powers,  rights,  and  remedies  conferred 
by  any  Act  of  Parliament,  law,  or  custom  ;  and 
aU  such  other  powers,  rights,  and  remedies  may 
be  exercised  and  put  in  force  in  the  same  manner 
and  by  the  same  authority  as  if  this  Act  bad  not 
passed."  Attending  only  to  the  rights  o£  the 
public,  the  Attorney-General,  as  representing  the 
public,  has  therefore  saved  to  him  all  his  rights 
and  all  his  remedies.  Having  regard  to  that 
section  in  the  Act,  no  other  section  in  the  Act 
may  oust  the  jurisdiction  of  the  court  to  grant 


an  injunction  if  a  proper  case  in  other  respects  is 
made  out.  Now  as  to  the  alleged  reasons  for  not 
interfering.  What  are  they  P  The  alleged  reasons 
for  not  interfering  are  that  vhe  vestry  is  empowered 
by  this  Act  of  Parliament  to  clean  such  places  as 
this  vacant  piece  of  land  of  the  defendant  at  the 
expense  of  the  ratepayers,  and  even,  under  sect. 
35,  at  the  expense  of  the  defendant  himself.  I 
think  that  that  is  so.  Now  let  us  consider  upon  what 
principle  of  justice  can  the  expense  of  keeping 
the  land  clean  be  thrown  upon  the  ratepayers. 
It  is,  as  I  have  already  said,  the  common  law  duty 
of  the  owner  to  prevent  it  from  being  a  nuisance. 
Why  should  the  ratepayers  pay  for  doing  that  P 
Now  there  is  a  clause  in  sect.  o5  under  which,  so 
far  as  I  can  follow  it,  I  think  the  vestry  might 
have  taken  proceedings.  That  is  itself  an 
awkward  section.  It  is  inconvenient  in  practice. 
I  do  not  say  that  it  cannot  bn  done,  but  it  is  a 
piece  of  machinery  which  would  have  to  be  put 
in  force  constantly,  and  instead  of  having  one 
declaration  or  one  injunction  there  would  have 
to  be  a  number  of  different  orders,  assuming  of 
course  that  the  defendant  did  not  obey  and 
perform  the  duty  which  lies  upon  him.  It  would 
be  an  extremely  inconvenient  procedure  to  have 
recourse  to.  Under  these  circumstances  I  think 
that  the  existence  of  that  power  oa$;ht  to  influence 
us  in  considering  whether  we  should  grant  an 
injunction.  Now  let  us  look  at  the  matter  fi*om  a 
pracucal  point  of  view.  The  defendant  takes  this 
position  which  one  would  expect  from  any  gentle- 
man. He  has  fought  for  his  rights.  He  finds  the 
law  is  H gainst  him.  He  says,  **  Do  not  grant  au 
injunction  against  me ;  I  will  make  some  arrange- 
ment with  the  vestry  by  which  they  shall  kf  ep 
this  place  clean  at  my  expense."  That  was  per- 
fectly right  and  proper.  Nobody  wants  to  put 
him  to  greater  inconvenience  than  necessary. 
Therefore,  I  do  not  think  that  it  is  necessair  now, 
for  the  sake  of  the  public  or  anybody  else,  to 
grant  an  injunction.  But  he  must  accept  the 
consequences  of  being  in  the  wrong,  and  that 
which  we  propose  to  do  is  to  discharge  tbe  order, 
and  make  that  declaration  which  I  read  just  now. 
The  defendant  must  pay  the  costs  which  have 
been  incurred — not  the  whole  costs,  but  the  costs 
of  the  action,  so  far  as  it  was  dismissed  against 
him  without  costs,  and  also  the  costs  of  this 
appeal.  I  have  no  doubt,  as  we  are  dealing  with 
gentlemen  on  both  sides,  and  as  the  vestry  have 
far  greater  conveniences  than  the  defendant  for 
doing  this  work,  and  as  they  do  not  want  to  put 
him  to  the  expense  of  getting  some  contractor  to 
do  it,  it  will  be  all  arranged. 

SuiTH,  L.J. — This  is  an  application  by  way  of 
appeal  from  my  brother  Kekewich.  The  pro- 
ceeding in  the  action  is  a  proceeding  by  tbe 
Attorney -General  at  the  relation  really  of  the 
inhabitamts  of  the  united  parishes  of  St.  Margaret 
and  St.  John  the  Evangelist,  Westminster,  as 
represented  by  the  vestry.  The  application  is 
made  to  restrain  a  nuisance  in  one  of  those 
parishes,  or  both,  on  behalf  of  those  parishes. 
It  is  proved  undoubtedly  that  a  public  continuing 
nuisance  to  the  danger  of  the  inhabitants  of  the 
district  exists  upon  tne  land  of  Sir  Henry  Brown- 
rigg.  That  fact  being  absolutely  proved,  I  need 
not  deal  with  that  part  of  the  case  any  further. 
The  point,  however,  is  taken  that  Sir  Henry 
Brownrigg  is  under  no  duty  to  abate  that 
nuisance,  and  that  point  has   been  argued.    It 
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seems  to  me»  in  addition  to  what  mj  learned 
brother  Lindlej  has  said,  that  it  is  perfectly  clear 
from  one  or  two  cases  on  this  point,  that  where 
an  owner  and  occupier,  which  Sir  Henry  Brown- 
rigg  is — he  is  the  possessor,  he  is  not  the  tenant, 
or  anything  of  that  sort — is  possessed  of  land, 
and  npon  it  there  is  a  continuing  public  nuisance 
which  is  dangerous  to  the  health  of  the  inhabi- 
tants,  there  is  a  duty  cast  upon  the  owner  of  that 
land  to  abate  that  nuisance.    The  judgment  of 
Lord  Blackburn  in  the  case  cited  by  Mr.  Renshaw 
of  Beg.  V.  The  Bradford  Navigation  (6  B.  &  S. 
631),  is  Tery  apposite  to  the  point  I  am  now  upon. 
If  that  case  is  looked  at  carefully,  it  is  seen  that 
it  was  an  indictment  against  the  company  of 
proprietors  of    the   Bradford  Navigation  for  a 
public  nuisance.    I  find  that  it  was  "an  indict- 
ment for  a  public  nuisance  by  collecting,   im- 
pounding,  and  keeping  exposed  on  the  1st  July 
1864,  and  thence  continually  until  the  10th  Aug. 
1864,  in  the  Bradford  Canal,  at  Bradford,  in  the 
West  Riding  of  Yorkshire,  large  quantities  of 
foul  liquid,  filth,  sewage,  and  polluted  water." 
The  case  was  set  down  for  trial  and  judgment  was 
given  for  the  Crown,  subject  to  a  special  case.    It 
was  tried  before  Martin,  B.    He  granted  a  special 
case.    The  defence  set  up  to  that  indictment  was, 
that  the  defendants  were  upon  their  own  premises, 
and  that  the  beck  had  been  polluted  by  somebody 
else,  and  so  it  was  that  they  got  their  canal  into 
such  a  state  of  public  nuisance  for  which  the 
indictment  was  brought.     That  is  the  history  of 
the  case  stated  shortly.    In  this  state  of  things, 
what  does  Lord  Blackbuin  hold  P    He  says  this 
(at  p.  651) :   "  There  is  no  precise  authority  in 
point ;  and  we  must  have  recourse  to  the  general 
principle  of  law.     Persons  who  maintain  their 
property  so  as  to  be  a  public  nuisance  are  in- 
dicte-ble."    I  will  pause   there.     What    did    Sir 
Henry  Brownrigg  ao  in  the  case  now  befoie  usP 
Is  he  maintaining  his  property  so  as  to  be  a  public 
nuisance  P  Of  course  he  is.    I  have  no  doubt  that 
as  to  this  part  of  the  case  it  is  perfectly  true  that 
he    is    indictable.      Lord    Blackburn    continues 
thus :   "  And  the  question  in  the  present  case 
which  concerns  the  occupiers,  the  lessees  of  the 
canal" — they    were    the    persons    indicted — "is 
whether  they  having  maintained  and  kept  part  of 
it  in  such  a  state  as  to  be  a  public  nuisance,  there 
is  anything  which    prevents    them  from   being 
indictable.       He  added:    "You  are  indictable, 
there  is  a  case  against  you,  how  do  you  get  out  of 
it  P  *'    I  am  paraphrasing  this  part  of  the  judg- 
ment.   Then  the  defendants  said :  "  The  sta^tute 
allowed  us  to  briug  the  beck  into  our  canal.  Some 
people  upon  that  beck  have  been  polluting  it,  and 
hence  it  is  that  our  canal  is  in  the  state  you  com- 
plain of."    The  learned  judge  points  out  that,  if 
the  statute  had  corapell»-d  the  company  to  take 
that  beck  and  put  the  obligation  upon  them,  that 
might  be  an  answer  to  the  indictment,  because 
they  are  doing  what  the  statute  compels  them  to 
do.     But  he  further  points  out  that,  inasmuch  as 
the  statute  only  authorised  them   to  take  that 
beck  into  their  canal,  that  is  no  answer  to  the 
position  that  they  wei'e  in.    They  had  a  public 
indictable  nuisance  upon  their  premises,  and  he 
was  of  opinion  like  the  i*e8t  of  the  court  that  the 
indictment  was  good,  and  he  held  that  the  defen- 
dants must  be  convicted,  and  they  were  convicted. 
That^  as  I  have  already  observed,  is  very  apposite 
to  the  point  which  we  have  to  decide  here.    Now, 


when  I  oome  to  read  the  other  case  to  which  wa 
have  been  referred,  of  The  Proprietore  of  Margate 
Pier  and   Harbour  v.  The    Town   Council   and 
Borough  of  Margate  (20  L.  T.  Rep.  564),  before 
Lush  and  Hayes,  J  J.,  I  find  that  there  there  waa 
an  indictment  against  the  local  body  for  having  a 
nuisance  of  seaweed  upon  their  foreshore.   It  was 
a  continuing  public  nuisance.     Now  what  does 
Lush,  J.  say  P    He  says  this :  '*  I  have  no  doubts 
whatever,  that  it  is  the  duty  of  the  appellants  to 
prevent  the  accumulation  of  seaweed  so  that  it 
shall  not  become  a  nuisance,  and  that  whether 
produced  by  natural  or  artificial  causes  " — that 
would  apply  to  the  throwing  of  the  filth  and 
rubbish  over  the  paling  in  the  present  case — 
"  they  are  bound  to  remove  all  matter  in  the 
harbour  which    is  a  nuisance    or   injurious    to 
health."     This  authority,  and  the  authority  to 
which  Lindley,  L.J.  has  referred,  of  Beg,  v.  Waits 
(uH  ewp.),  appear  to  me  to  dispose  of  the  first 
point  taken,  namely,  that  there  is  no  duty  cast 
upon  Sir  Henry  Brownrigg  to  prevent  this  piece 
of  land  from  continuing  to  be  a  public  nuisance, 
dangerous  to  health.   Now,  what  is  the  next  point 
that  is  takt.n  P    It  is  said  that  the  vestry,  as  I 
undenitand,  ought  to  have  done  what  is  required 
under  the  Public  Health  (London)  Act  1891.     I 
will  deal  with  that  statute  in  a  moment.    But  if 
that  is  the  defence,  does  not  that  correspond 
exactly  to  the  defence  raised  in  the  case  of  Beg. 
V.  The  Bradford  Navigation  {ubi  sup.)  ?     It  was 
raised,  and  this  is  how  Lord  Blackburn  dealt  with 
it.    He  said  (at  p.  652  of  6  B.  <&  S.) :  "  Incon- 
venience to  the  public  and  to  the  company  may 
be  occasioned  if  from  the  want  of  pute  water  the 
supply  of  water  in  the  canal  runs  short,  but  that 
can  afford  no  justification   for  the  defendanto 
creating  a  nuisance.      It  throws  on   them  the 
necessity  of  taking  legal  steps  to  compel   the 
local    board    of    health   to    do    their  duty  in 
cleansing  the  beck,  or,  if  that  be  found  an  in- 
efficient  remedy,  to  obtain  a  private  Act  of  Par- 
liament for  the  purpose."    Supposing  that  the 
argument  on  behsdf  of  Sir  Henry  Brownrigg  was 
right,  namely,  that  it  was  the  duty  of  the  vestry 
to  cleanse  this  ^iece  of  land,  what  answer  is  that 
to  the  information  of  the  Attoi'ney-Gleneral,  who 
says  that  there  is  a  public  nuisance  which  existe 
on  the  defendant's  land  which  he  is  bound  to 
abate  P    None  whatever;  and,  as  Lord  Blackburn 
points  out,  if  it  be  in  fact  the  duty  of  somebody 
else,  it  is  the  defendant's  duty  to  make  them 
perform  their  duty.    It  Im  no  answer  to  the  infor- 
mation of  the  Attorney- General  on  behalf  of  the 
public  to  say  that  somebody  else  ought  to  do  the 
cleansing.     I  doubt  very  much  mprself  whether 
or  not  Mr.  Brcnshaw  with  all  Lis  ingenuity  gete 
this  cleansing  within  either  section  referred  to  of 
the  Public  Health  (London)  Act  1891.    He  only 
gete  the  cleansing  within  that  stetute  by  reason 
of    reading  something    into    the    interpretetion 
clause,  viz.,  sect.  141.    By  so  doing,  I  admit  that 
he  does  screw  this  case  (it  tekes  a  deal  of  screwing 
to  do  it)  within  sect  30  that  has  been  mentione£ 
But  there  is  something  which  I  do  not  think 
ought  to  be  overlooked,  namely,  that  the  inter- 
pretetion clause  says,  "  In  this  Act  unless  the 
context  otherwise  requires."    I  do  not  think  that 
the  context  in  sect.  30,  or  in  sect.  35,  does  require 
the  introduction  of  the  words  there  mentioned  at 
all.    Although  I  am  not  necessarily  deciding  it 
absolutely^  1  doubt  vexy  much   whether   these 
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plaintiils,  that  ia  to  say,  the  yestrj,  can  be  forced 
to  do  what  it  ia  contended  thej  could  be  forced  to 
do.    Bat  be  that  aa  it  may,  that,  as  I  have  already 
pointed  ont,  is  no  answer  to  the  information  of 
the  Attorney- General,  or  the  objection  filed  by 
the  Attorney-General,  because,  if  yon  read  sect.  13 
and  sect.  1^,  one  or  the  other,  or  both,  it  seems 
to  me  that  the  jurisdiction  of  the  court  on  infor- 
mation  by  the  Attorney-Genei*al    is    absolutely 
left  nntonched.     Sect.  13   says,   "The  sanitary 
authority  may,  if  in  their  opinion  summary  pro- 
ceeding would  afford  an  inadequate  remedy  " — 
which  in  theii*  opinion  in  this  case  it  does — **  cause 
any  proceedings  to  be  taken  against  any  person 
in  the  High  Court  to  enforce  the  abatement  or 
prohibition  of|  any  nuisance  liable  to  be  dealt 
with  summarily  under  this  Act."     That  would 
seem   to  show  their  nosition  if  they  go  to  the 
Attomey-Greneral  and  get  him  to  take  proceed- 
ings aa  he  has  done  in  the  present  case.    If  not, 
sect.  138,  which  I  am  cold  was  not  called  to 
Kekewich,  J.'s  attention,  seems  to  me  to  be  con- 
clusive of  the  subject.    That  section  says  this: 
[His  Lordship  read  it  and  continued :]   Therefore, 
so  far  as  this  relation  by  the  Attomey-Grenei'al  is 
concerned,  we  may  deal  with  this  case  as  if  this 
Act  had  not  been  passed,  as  the  Legislature  says. 
Therefore,  there  oeing   this    continuing    public 
nuisance  upon  the  land  of  Sir  Henry  Biownrigg, 
he  is  bound  on  the  information  of  the  Attorney- 
General  to  abate  it,  and  an  injunction  ought  to 
go.     I  wish  to  add  one  thin^ :   A  good  deal  has 
been  said  about  the  impossibility  of  Sir  Henry 
Brownrigg  being  able  to  obey  the   injunction. 
The  injunction  is  not  going  at  present.    What 
Lindley,  L. J.  has  said,  and  I  am  pei'fectly  satis- 
fied as  to  this,  is  that,  if  this  land  had  been  used 
as  a  market  garden,  and  occupied  as  a  market 
garden  by  Sir  Henry  Brownrigg,  he  would  have 
lound  means  to  pi^vent  the  nuisance  without  any 
difficulty  at  all.    I  am  of  opiuion,  therefore,  that 
the  appeal  should  be  allowed. 

Bigbt,  L. J.—  In  this  case  down  to  the  present 
time  Sir  Henry  Brownrigg  has  denied  his  liability 
to  abate  the  nuisance  occurring  on  his  property. 
It  is  argued,  in  addition  to  that  denial  of  liability, 
that,  because  the  vestry  also  deny  liability,  he  is 
to  leave  it  in  some  way  or  other,  or,  any  rate,  an 
injunction  should  not  be  granted  against  him. 
Upon  those  points  I  think  that  he  is  entirely  in  the 
wrong.  There  is  a  common  law  liability  cast  on 
the  owner  or  occupier  of  land  to  abate  a  nuisance 
arising  upon  this  land ;  that  is  to  say,  he  is  bound 
•to  abate  it  whenever  he  becomes  aware  that  there 
is  a  nuisance.  Immediately  he  becom»'S  aware 
that  there  is  a  nursance,  at  once  the  duty  arises. 
In  some  cases  a  man  subjects  himself  to  indict- 
ment— as,  for  instance,  being  not  the  owner,  but 
a  tenant  at  will  only,  as  in  the  case  of  Beg.  v. 
^atts  {ubi  Bup,) — if  ho  allows  a  nuisance  in  the 
fehape  of  a  dangerous  thing  to  remain  upon  the 
land  of  which  he  is  occupier.  What  is  th«'re 
peculiar  in  that?  Mr.  Bienshaw  tried  to  dis- 
tinguish that  case  because  of  the  ownership.  I 
do  not  think  that  the  tenant  at  will  is  owner  in 
any  sense,  or  that  it  makes  a  substantial  differ- 
ence. He  is  there  as  tenant  at  will,  and  there  is 
the  dangerous  structure.  If  it  falls  down,  it  may 
injure  some  one  passing  by.  I  cannot,  in  point 
of  principle,  distinguiui  a  case  of  dangerous 
strroture  and  a  nuisance  in  the  nature  of  in- 
jmiooB  efflavium  that  comes  from  the  land.    It 


seems  to  me,  when  yon  take  the  common  law 
point  of  view,  that  there  is  only  the  alternative  of 
allowing  the  nuisance  to  go  on  indefinitely,  or 
making  liable  the  only  person  who  can  abate  the 
nuisance,  whether  the  owner  or  occupier.    So  I 
have  no  doubt  about  the  existence  of  tluit  common 
law  liability.    In  reference  to  the  next  point,  that 
the  position  is  altered  by  the  statute,  reading 
sect.  138 — which  by  the  way  does  not  appear  to 
have  been  called  to  Kekewich,  J.'s   attention — 
it  appears  to  me  that  that  argument,  without 
further  inquiry,  must  fail.    The  statute  says  that 
you  are  to  have  tbe  same  remedies  as  though  the 
Act  had  never  been  passed ;  that  is  to  say,  you 
are  to  have  all  your  common  law  remedies  as 
though   this    statute,  at  any  rate,  was    not  in 
existence.    That  means  that  you  are  to  disregard 
for  the  purpose  of  r»*medy  everything  that  there 
is  in  this  statute.    Now  I  do  not  mean  to  say, 
if  it  were  cleai'ly  shown  that  the  vestry  had  been 
acting  in  a  really  vexatious  manner,  that  that 
might  not  be  taken  into  consideration.    I  do  not 
find  that  at  all.    I  asked  for  any  clear  admission 
that  had  ever  been  made  by  Sir  Heni7  Brownrigg 
that  he  was  liable,  and  there  is  none  to  be  found. 
Under  these  circumstances  we  do  not  really  need 
to  consider  the  difficulty  in  which  he  may   be 
placed  if  an  injunction  is  granted.     We  do  not 
need  to  deal  with  it.     He  has  not  tried  to  do 
anything  really  practicable  to  get  rid  of  this 
nuisance.    I  cannot  imagine  that  that  flimsy  sort 
of  hoarding  that  he  has  put  up,  and  allowed  to  be 
pulled   down,  is  what  you    may  call  a  serious 
attempt  to  any  extent.    He  has  based  his  defence 
upon  the  ground  that  he  is  not  liable,  and  that 
the  vestry  is ;  and  that  has  been  the  case  really 
down  to  the  present  time.    Seeing  that  we  may 
expect  a  gentleman  of  his  position  to  realise  what 
is   reasonable — there  are  decided  cases  against 
him — and  being  assured  that  the  vestry  who  have 
the  matter  under  their  consideration — ^for  it  is  the 
Attorney- General  really  that  I  care  for  here — 
and  seeing  that  they  are  on  both  sides  not  un- 
likely to  come  to  a  reasonable  settlement  of  the 
difficulty  now  that  the*  rights  are  established,  I 
think  that  declaring  the  Attorney-General  entitled 
to  an  injunction,  and  giving  liberty  to  apply,  is 
the  best  way  of  settling  the  contention.   No  doubt 
it  will  lead  to  something  which  will  render  an 
injunction  unneceeeary.  ^^^  ^^^ 

Solicitor  for  the  appellants,  /.  C.  J^.  Warrington 
Rogers. 
Solicitors  for  the  respondents,  Last  and  Soris. 


Feb,  8  and  20, 1897. 

(Before  Lindlbt,  Smith,  and  Biobt,  L.J  J.) 

The  Guabdians  of  the  Poor  of  the  West 
Derby  Union  v.  The  Metropolitan  Life 
Assurance  Societt. 

The  Same  v.  Priestman.  (a) 

APPEAL  FROM  THE  CHANCERY  DIYISION. 

Poor  law — Loans  to  guardians  of  the  poor — Term  of 
years — Repayment  More  day  fiaed  by  deed--^ 
Consent  of  lenders — Poor  Law  Loans  Act  1871 
(34  Vict.  c.  11),  8.  2. 

Where  guardians  of  the  poor  have  borrowed  money 

(a)  Reported  by  E.  A.  Sgbatcelbt,  Esq.,  Barrltter-«t-Lftw. 
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since  the  2Mh  April  1871 — the  date  of  the  passing 
of  the  Poor  Law  Loans  Act  1871 — on  the  express 
terms  of  paying  a  fixed  rate  of  interest  and  of 
repaying  the  loan  by  instalments  extending  over 
a  term  of  years ^  thay  cannot,  even  with  the  sanc- 
tion of  the  Local  Government  Board,  redeem  the 
loan  prior  to  the  expiration  of  the  term  without 
the  consent  of  the  lender. 

So  held  by  the  Court  of  Appeal,  dissentiente  Smith, 
L.J. 

Decision  of  North,  J.  (17  Mag.  Oaa.  626 ;  75  L.  T. 
Bep.  412)  reversed. 

In  1876  the  plaintiffs,  acting  in  pursuance  of  their 
statutoiy  powers,  borrowed  from  the  defendants 
in  the  first  action,  the  Metropolitan  Life  Arru- 
rance  Society,  four  sums  of  5000Z.,  10,OOOZ.,  50002., 
and  IO.OOOZm  at  interest  at  the  ratf»  of  4^  per  cent, 
per  arnium ;  and  for  the  purpose  of  securing  those 
four  sums  delivered  to  the  trustees  of  that  society 
four  instruments  all  in  the  like  form  (as  prescribed 
by  the  Union  Loans  Act  1869)  having  regard  only 
to  difference  in  dates  and  amounts. 

The  instruments  were  as  follows : 

This  deed,  made  the  26th  day  of  January  one  thousand 
eight  hondred  and  seventy -six,  witnesseth  that,  in  oon- 
sideration  of  the  torn  of  ten  thouHAnd  pounds  lent  and 
advanced  to  the  Goardians  of  the  Poor  of  the  West  Derby 
Union  in  the  connty  of  Lancaster,  nnder  the  proviaions 
of  the  Poor  Law  Amendment  Act  1 834,  and  uf  another 
Act  passed  in  the  seventh  year  of  the  reifrn  of  hi«  late 
Majesty  King  William  the  Fourth,  intituled  "  An  Act  to 
extend  the  period  for  the  repayment  of  loans  made  under 
an  Act  passed  in  the  fourth  and  fifth  y«ar8  of  the  rtign 
of  her  present  Majesty  for  the  amendment  and  better 
administration  of  the  laws  relatinfir  to  the  poor  in  Eng- 
land and  Wales,  and  also  of  the  Poor  Law  Amendment 
Act  1863,  and  of  the  Union  Lo^ns  Act  1869,  and  in 
pursuance  of  and  upon  the  authority  of  an  order  of  the 
Local  Government  Board,  bearing  date  the  thirty-first 
day  of  Mar  one  thousand  eight  hundred  and  se7enty- 
fi7e  by  [here  were  inserted  tbe  names  and  addresses  of 
the  trustees  of  the  Metropolitan  Life  Assurance  Society], 
out  of  moneys  balonging  to  them  on  a  joint  account,  the 
receipt  of  which  sum  is  testified  by  the  memorandum  or 
receipt  at  the  foot  hereof  signed  by  our  treasurer,  we, 
the  said  guardians,  do  hereby  charge  the  common  fund 
of  the  Bdid  union  with  the  repayment  to  the  said  [here 
were  innerted  the  names  of  the  trusteem]  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  and  their  or  bis 
assigns,  of  the  said  sum  of  ten  thousand  pounds,  by  sixty 
eqaal  half-yearly  payments  of  two  hundred  and  ninety- 
six  pounds  nine  shillings  each  in  respect  of  the  principal 
and  interest  of  the  sum  so  borrowed,  as  stated  in  the 
BchedulH  hereunder  written,  and  to  be  paid  on  the  fifth 
day  of  July  and  the  fifth  day  of  January  in  every  year 
daring  a  period  of  not  exceeding  thirty  years,  the  first  of 
such  half-yearly  payments  to  be  made  on  the  fifth  day  of 
July  next.  Provided  that  nothing  herein  contained  shall 
prevent  the  said  [here  were  inserted  the  names  of  the 
trustees],  and  the  survivors  or  survivor  of  them,  his 
e  secntors  or  administrators,  or  their  or  his  assigns,  from 
receiving  the  repayment  of  the  whole  or  any  part  of  the 
aforesaid  som  at  any  time  before  the  day  of  payment  of 
the  last  instalment,  if  willing  so  to  do.  In  testimony 
whereof  we,  the  said  guardians,  have  hereunto  affixed 
our  common  seal. 

The  plaintiffs  also  borrowed  from  the  defen- 
dants in  the  second  action,  John  Pries tnian  and 
others,  the  trustees  for  the  time  being  of  the 
Friends*  Provident  Institution.  fo«»r  sums  of 
20,000Z.,  20,0002.,  25,000Z.,  and  15,000^.,  at  interest 
at  the  rate  of  3Z.  15s.  per  cent,  per  annum,  and  for 
the  purpose  of  securing  those  four  sums  delivei-ed 


to  the  trustees  of  that  institution  four  instruments 
in  writing,  which,  so  far  as  material,  were  similar 
to  the  one  above  set  out. 

In  1895  the  plaintiffs,  being  able  to  obtain 
loans  at  a  lower  rate  of  interest  than  32. 15s.  ner 
cent.,  obtained,  under  the  provisions  of  sect.  2  of 
the  Poor  Law  Loans  Act  1871,  an  order  of  the 
Local  Government  Board  empowering  them  to 
redeem  the  balances  of  the  above- mentioned  loans 
and  to  borrow  so  much  money  as  might  be  neoee- 
sary  for  that  purpose,  and  served  the  defendants 
in  both  of  th-se  actions  with  six  months'  notices 
of  the  intf'ntion  of  the  plaintiffs  to  paj  off  the 
unpaid  balances  of  the  above-mentioned  loans  on 
the  20th  May  1896 ;  but  the  defendants  in  both 
actions  refused  to  accept  payment  of  such 
balances,  contending  that  under  the  terms  of  the 
instrument  securing  the  loans  it  was  not  compe- 
tent for  the  plaintiffs  to  pay  off  the  principal  and 
interest  respectively  secured  by  such  instruments 
otherwise  than  by  the  instalments  and  in  manner 
thereby  respectively  provided  without  the  consent 
of  the  defendants. 

The  plaintiffs  thereupon  commenced  thesn 
actions  against  the  defendants  respectively,  and 
two  special  cases  were  stated  for  the  determina- 
tion of  the  question  whether  the  plaintiffs  were 
entitled  to  redeem  the  above-mentioned  loans,  or 
whether  the  defendants  were  entitled  to  repay- 
m»*nt  thereof  bv  the  instalments  and  in  the  manner 
respectively  provided  by  the  instrument  securing 
the  loans. 

The  question  turned  upon  the  construction  of 
the  Poor  Law  Loans  Act  1871.  The  preamble  to 
that  Act  contains  a  recital  that  it  is  desirable 
that  "all  boards  of  guardians  should  have  the 
additional  power  in  relation  to  loans  heretofore 
or  hereafter  to  be  contracted  herein  set  forth." 

By  sect.  1 : 

Where  any  board  of  irnardians  or  board  of  manage- 
ment nhall,  undt'r  the  ordtr  of  the  Poor  Law  Board,  have 
contracted  any  loan  before  the  passing  of  the  Union 
Loans  Act  1869,  to  be  repaid  by  annual  instalments  not 
exceeding  twenty,  and  the  eame  shall  not  have  been 
wholly  repaid  at  the  pa^isiog  of  this  Act,  such  board  of 
gnardiane  or  board  of  management,  as  the  case  may  be, 
may,  with  the  consent  of  the  peison  or  persons  legally 
entitled  to  receive  the  repayment  of  soch  loan,  and  with 
the  approval  of  the  Poor  Law  Board,  extend  the  time  for 
the  repa^^ment  of  the  outt^tanding  balance  of  the  said 
loan  for  such  a  period  as  would  have  elapsed  if  the  loan 
had  been  originally  granted  for  a  period  not  exceeding 
thirty  years,  and  make  such  extension  either  by  an  in- 
dorsement on  the  security  executed  by  them  ur  by  a 
separate  deed  ;  and  the  charge  orinnally  created  as  thus 
extended  shall  continue  to  be  a  valid  charge  on  the  fund 
charged  with  the  repayment  at  the  time  of  the  passing 
of  this  Act,  and  all  exemptions  and  privileges  to  which 
the  original  charge  was  entitled  shall  apply  to  this 
extension  .  .  .  and  if  a  new  loan  be  obtained  the 
whole  may  be  repaid  within  thirty  years  of  the  time  at 
which  the  latest  loan  was  contracted. 

Sect.  2.  If  any  guardians  or  managers,  having  borrowed 
or  hereafter  borrowing  money  under  the  authority  of  the 
Acts  referred  to,  shall  be  able  at  any  time  to  obtain  a 
loan  at  a  lower  rate  of  interest  than  that  secured  by 
the  charge  previously  made  by  them,  they  may  apply 
to  the  Poor  Law  Board  for  an  order  to  enable  them  to 
redeem  the  balance  of  the  loan,  and  to  borrow  so  much 
money  as  may  be  necessary  for  that  purpose ;  and  if 
the  said  board  shall  issue  their  order  in  that  behalf,  the 
said  guardians  or  managers  may  borrow  the  requisite 
amount  to  redeem  such  balance,  and  charge  the  ftmd 
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to  which  the  original  loon  was  charged  with  the  repay- 
ment of  thiB  additional  loan  in  so  many  inBtalmente 
as  shaU  be  oatstanding  at  the  time  when  the  loan  is 
redeemed,  bat  not  more :  Proyided  that  in  the  event  of 
any  loan  oatstanding  at  the  ti<ne  of  the  passing  of  this 
Act,  no  Bach  redemption  shall  take  plaoe  withoat  the 
consent  of  the  person  or  persons  to  whom  the  loan  shall 
be  owing. 

Sed  3.  Loans  may  be  repaid  by  half-yearly  instal- 
ments,  and  where  tbey  may  have  been  contracted  to  be 
repaid  by  annaal  instalments  they  may,  with  the  oonsent 
of  the  lenders,  be  repaid  by  half-yearly  instalmeats  of 
the  principal  and  interest. 

The  Local  Government  Board  had  since  been 
snbetitnted  for  the  Poor  Law  Board. 

Prior  to  this  Act  there  was  no  power  to  redeem 
loans  of  this  kind  before  the  expiration  of  the 
period  for  which  the  money  was  originally  lent, 
nnless  it  was  part  of  the  original  bargain  that  the 
borrowers  should  have  the  option  of  redeeming  at 
an  earlier  date. 

In  Nov.  1896  the  special  cases  came  on  to  be 
heard  before  North,  tf.,  when  his  Lordship  decided 
(17  Mag.  Gas.  626 ;  75  L.  T.  Rep.  412)  that,  with 
the  sanction  of  the  Local  Government  Board,  the 
plaintiffs  had  power  to  pay  off  the  loans  and 
redeem  without  the  consent  of  the  defendants. 

From  that  decision  the  defendants  respectively 
now  appealed. 

Sir  B.  T,  Beid,  Q.C.  and  DanckwertB,  for  the 
appellants,  the  Metropolitan  Life  Assurance 
Society. — ^The  enacting  words  of  sect.  2  of  the 
Poor  Law  Loans  Act  1871  do  not  take  away  the 
right  of  the  lenders,  under  the  provisions  of  the 
deeds  executed  for  securing  their  loans,  to  refuse 
to  accept  repayment  against  their  will  before  the 
times  fixed  by  the  deeds  for  repayment  of  the 
loans,  which  is  one  of  the  terms  of  their  contract 
with  the  guardians.  The  section  gives  guardians 
the  power  which  they  had  not  before  of  borrowing 
money  to  pay  off  old  loans.  The  object  of  the 
Act  was  to  give  the  guardians  power  to  borrow, 
not  to  redeem,  which  they  already  had,  and  the 
construction  of  the  Act  ought  not  to  be  extended 
beyond  the  object  aimed  at.  The  proviso  does 
not  authorise  the  guardians  to  pay  off  a  loan  con- 
traiy  to  the  terms  of  the  contract  on  which  the 
loan  was  obtained  by  them.  The  meaning  of  the 
enacting  clause  is  not  enlarged  by  the  proviso 
which  was  inserted  ex  abundanti  eauteld  to  cover 
cases  of  loans  obtained  before  the  passing  of  the 
Act,  where  an  express  power  to  pay  off  at  any 
time  had  been  reserved.  If  the  enacting  part  of 
a  section  is  ambiguous  a  proviso  introducing  an 
exception  may  be  referred  to  to  explain  the  am- 
biguity, but  not  to  enlarge  the  enacting  part. 
Tht9  two  enacting  parts  of  the  section  are,  that  the 
guardians  may  apply  to  the  Poor  Law  Board 
(DOW  the  Local  Government  Board)  for  an  ordei', 
and  that,  if  an  order  is  made,  tbey  may  borrow  to 
pay  off  their  existing  debt.  It  is  not  the  practice 
of  the  courts  to  enable  one  party  to  break  their 
contracts  hj  construing  enactments  in  such  a 
way  as  to  invalidate  such  contracts.  They  re- 
ferred also  to 

4  A  5  Will.  4,  o.  76  ; 

31  A  32  Viet  o.  122 ; 

32  A,  33  YicL  o.  45. 

.CoaenS'Hardy,  Q.C,  and  Sivinfen  Eady,  Q.C. 
(with  them  B.  J.  Parker  and  W,  E.  Cleaver)  for 
the  respondents,  the  guardians. — The  proviso  in 


the  deeds  securing  the  repayment  of  the  loans, 
which  enables  the  lenders,  if  willing  to  do  so,  to 
accept  repayment  of  the  loans  before  the  date 
fixed  for  repayment  thereof  in  the  deeds  does  not 
amount  to  a  contract  by  the  guardians  not  to 
«*xerci8e  the  powers  given  them  by  the  Poor  Law 
Loans  Act  1871  to  pay  off  the  loans  if  they  can 
obtain  the  money  at  a  lower  rate  of  Interest.  If 
it  did  amount  to  such  a  contract  it  would  be 
invalid,  since  the  guardians  are  a  public  body 
acting  on  behalf  of  the  public,  and  have  no  power 
to  contract  themselves  out  of  the  powers  given 
them  by  statute  for  the  public  benefit. 

Sir  JB.  T.  Beid,  Q.C.  i-eplied. 

Sir  B.  T.  Beid,  Q.O.  and  Charles  Crawley  for 
the  appellants,  Priestman  and  others. 

JB.  /.  Parker  for  the  respondents,  the  guardians. 

No  reply  was  caUed  for.  ^^^  ^^  ^^y 

Feb,  20. — The  following  written  judgments  were 
delivered : — 

LiNDLET,  L.J. — The  question  raised  by  these 
appeals  is  whether  poor  law  guardians,  who,  since 
1871,  have  borrowed  money  on  the  security  of 
poor  rates,  upon  the  terms  of  paying  off  the 
principal,  with  interest,  at  an  agreed  rate  by 
equal  annual  instalments  extending  over  thirty 
years,  can  compel  the  lenders  to  accept  payment 
of  the  unpaid  principal  sum  whenever  tbe  guar- 
dians can  borrow  the  amount  necessair  for  the 
purpose  at  a  lower  rate  of  interest  tnan  that 
which  they  agreed  to  pay.  North,  J.  has  decided 
that  they  can  do  so  under  the  powers  conferred 
iipon  them  by  the  Poor  Law  Loans  Act  1871 
(34  Yict.  c.  ll),  sect.  2.  From  this  decision  the 
lenders  have  appealed.  It  is  conceded  that  the 
guardians  have  no  such  power  apart  from  the 
statute  in  question,  but  it  is  said  that  the  prac- 
tical effect  cf  that  statute  is  to  introduce  into 
every  mortgage  of  poor  rates,  made  after  the 
passmg  of  the  statute,  a  prorision  enabling  the 
guardians  to  pay  off  the  mortgage  at  any  time  if 
they  can  borrow  money  at  a  lower  rate  of  interest 
than  that  mentioned  in  the  mortgage.  It  is  con- 
tended that  this  is  no  hardship  on  the  lenders, 
because  they  must  be  taken  to  know  the  law,  and 
to  have  made  their  bargains  with  reference  to  it. 
No  one  pretends  that  the  lenders  can  call  in  the 
money,  if  it  is  to  their  interest  to  do  so.  The 
bargain,  therefore,  if  it  really  is  as  the  guardians 
contend,  is  a  very  one-sided  one,  and  one  which 
lenders  would  not  make  without  raising  the  terms 
on  which  they  would  otherwise  be  willing  to  lend. 
However,  I  agree  that,  if  the  Legislature  has 
imposed  upon  the  lenders  the  obligation  of  accept- 
ing their  money  upon  terms  not  expressed  in  their 
security,  tbey  must  accept  it  upon  those  terms, 
whether  they  consider  them  harsh  or  unfair  or  not. 
They  should  have  thought  of  that  before  they 
lent  their  money.  But,  unless  the  Legislature 
has  clearly  imposed  such  an  obligation  upon 
them,  thej  may  well  complain  of  uie  hardship 
and  unfairness  of  such  a  departure  from  the 
plain  language  in  which  their  contract  and  se- 
curity are  expi-essed.  Before  examining  the  Act 
to  which  I  have  referred,  I  pause  to  ask,  what 
must  be  found  in  it  to  coiifer  upon  the  guardians 
the  right  to  pay  off  a  mortgage  on  terms  other 
than  those  expressed  in  it  P  A  power  to  borrow 
in  order  to  pay  off  is  by  no  means  enough,  for 
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sncli  a  power  imposes  bo  obligations,  either  on 
persona  to  lend  or  on  lenders  to  be  redeemed. 
Such  a  power  assumes  that  persons  can  be  found 
willing  to  lend,  and  also  that  lenders  are  willing, 
or  have  agreed,  to  be  redeemed  as  desired.  What 
has  to  be  found  in  order  to  support  the  contention 
of  the  guardians  is  some  enactment  imposing 
upon  the  lenders  an  obligation  to  take  the  prin- 
cipal due  to  them  upon  other  terms  than  those 
mentioned  in  their  express  contract.  Unless  this 
obligation  is  clearly  imposed  upon  them  by  the 
Legislature,  it  cannot  oe  imposed  at  all.  To 
impose  such  an  obligation  by  an  inference  from 
language  which  does  not  clearly  impose  it  ap- 
pears to  me  to  be  wrong  in  principle,  unless 
the  inference  is  what  is  called  a  necessary  in- 
ference— i.e.,  unless  the  language  relied  upon 
can  have  no  other  meaning.  Bearing  these 
principles  in  mind,  I  will  read  34  Vict.  c.  11. 
sect.  2.  [His  Lordship  did  so,  and  continued :] 
Now,  apart  from  any  inference  drawn  from  this 
proviso,  there  is  notnins  whatever  to  impose  any 
obligation  on  lenders  of  money  to  guardians  to 
accept  repayment  otherwise  than  upon  the  terms 
mentioned  in  their  securities.  Thf^  section  simply 
extends  the  powers  of  guardians  to  borrow.  Such 
a  power  was  wanted,  for,  even  if  lenders  agreed 
that  they  would  accept  or  were  willing  to  accept 
payment  otherwise  than  by  instalinents,  the  guar- 
dians had  no  power  to  borrow  money  in  order  to 
pay  them  off.  It  is  to  be  observed  that  the  appli- 
cation to  the  Poor  Law  Board  for  power  to  redeem 
and  borrow  for  the  purpose  is  made  without  notice 
to  the  lenders,  who  «re  not  consulted  or  heard  by 
the  Board.  The  Act  does  not  protect  them  in  any 
way,  not  even  by  requiring  six  months*  or  other 
reasonable  notice  so  as  to  give  them  time  to  find 
another  investment.  Further,  if  an  order  is 
obtained  from  the  Board,  all  that  the  Act  says 
is  that  the  guardians  may  borrow  the  money 
necessary  to  redeem  and  chai'ge  it  on  the  fund 
chai'ged  by  the  original  loan.  All  This  merely 
extends  their  powers;  no  right  to  pay  off  the 
lenders  against  their  consent,  and  on  t^rms  not 
expressed  in  their  contracts,  is  conferred  on  the 
guardians.  No  obligation  whatever  is  imposed 
on  the  lenders  by  the  enacting  part  of  the  section. 
I  pass  to  the  proviso.  It  is  in  terms  confined  to 
loans  mad»4  h^foi^e  the  Act  passed,  and  is  clearly 
insert^-d  to  protect  the  persons  to  whom  such 
loans  may  be  owing  from  being  paid  off  without 
their  consent  by  means  of  money  borrowed  under 
the  powers  of  the  Act.  This  is  what  the  proviso 
Sdys,  and  this  is  all  it  says.  It  says  nothing  about 
loans  made  gince  the  Act,  It  is  contended  that 
the  necessary  inference  is  that  such  loans  can  be 
paid  off  without  the  consent  of  the  persons  to 
whom  they  are  owing,  and  although  there  is 
nothing  in  their  securities  to  compel  them  to 
take  their  money  otherwise  than  by  instal- 
ments. 1  am  quite  unable  to  see  the  nec^-ssity  for 
drawing  any  such  inference.  The  proviso  is  con- 
^btent  with  other  views,  from  which  no  such  infe- 
rence can  be  drawn.  In  the  first  place,  it  may 
have  been  inserted,  not  because  it  was  plain  that 
the  enacting  part  of  the  section  did  apply  to  loans 
made  before  the  Act,  but  because  person ■<  who 
were  regarding  the  inter  hts  of  the  owners  of  such 
loans  wern  afraid  that  such  a  construction  might 
be  adopted,  and  thought  it  prudent  to  remove  all 
doubt  upon  the  point  by  introducing  language  the 
meaning  of  whicn  could  not  be  mistaken.  Another 


explanation  was  suggested  by  counsel  for  the 
appellants — ^viz.,  that  the  proviso  was  inserted  in 
order  to  prevent  the  powers  of  the  Act  from  being 
used  to  pay  off  lenders  who  had  agreed  before 
1871  to  accept  payment  out  of  any  moneys  which 
the  borrowers  might  happen  to  have  applicable  to 
the  purpose  of  paying  off  loans,  but  which  moneys 
could  not  before  1871  have  been  obtained  by  bor- 
rowing for  that  purpose.  This  explanation  of  the 
clause  may  be  correct.  The  form  of  security  given 
In  the  Union  Loans  Act  1869,  to  which  1  shall 
again  refer  presently,  shows  that  redemption 
otherwise  than  by  yearly  instalments  was  contem- 
plated, and  I  suppose  that  such  redemptions  did 
in  fact  occasionally  take  place,  but,  of  course,  only 
with  the  consent  of  the  lenders.  I  do  not  know 
whether  before  the  Act  of  1871  loans  were,  in 
practice,  expressly  made  redeemable  otherwise 
than  by  instalments ;  but,  whether  they  were  or 
not,  they  might  have  been,  and  I  cannot  there- 
fore reject  this  explanation  of  the  proviso  as 
wholly  unworthy  of  consideration.  It  would  have 
the  eifect  suggested  in  the  cases  supposed,  if  any 
such  there  were.  The  anxiety  of  the  Legislature 
not  to  affect  the  rights  of  the  owners  of  loans 
made  before  1871  is  apparent,  not  only  from  the 
pi-oviso  in  sect.  2,  but  fix)m  sects.  1  and  3  also. 
But  sect.  3  also  shows  that  the  Legislature  left 
the  borrowers  and  l^'uders  to  make  their  own 
bargains  after  the  Act  passed,  and  did  not 
intend  to  interfere  with  those  bargains  with- 
out the  consent  of  the  lenders.  This  section 
enables  loans  to  be  repaid  by  half-yearly  instal- 
ments, instead  of  by  annual  instalments  as  under 
the  previous  Poor  Law  Loans  enactments.  Bat 
this  sect.  3,  which  applies  to  loans  made  after  1871 
as  well  as  to  loans  made  before,  expressly  says 
that  such  half-yearly  repayments  are  only  to  be 
made  with  the  consent  of  the  lenders.  Now,  it 
seems  to  me  incredible  that  such  a  small  altera- 
tion as  this  in  the  express  terms  of  a  written 
contract  can  only  be  made  with  consent,  and  yet 
that  the  lenders  shall  b'^  liable  to  be  paid  off  at 
any  moment  wit^ollt  notice,  although  no  bargain 
to  that  effect  is  to  be  found  in  the  security  given 
to  them.  Again,  it  is  to  be  observed  that  the 
form  of  security  given  by  the  Union  Loans  Act  of 
1869  (32  &  33  Vict,  c  45),  s.  6,  is  left  as  it  wan,  and 
the  proviso  in  that  form  would  hardly  have  been 
continued  without  alteration  if  the  Act  of  1871 
had  (as  contended)  made  it  part  of  every  bargain 
that  the  guardians  should  be  at  liberty  to  pay  off 
the  loan  at  any  time,  if  they  could  obtain  money 
for  the  purpose.  The  proviso  is  that  nothing 
contain»>d  in  the  charge  given  to  the  lenders  shafi 
prevent  them  from  receiving  repayment  of  the  loan 
before  the  day  of  payment  of  the  last  instalment, 
if  willing  so  to  do.  With  such  a  clause  still  in 
the  form,  the  court  is  asked  to  hold  th^t  it  is  also 
part  of  the  bargain  that  the  lenders  must  accept 
payment  before  the  time  stipulated,  although,  in 
fact,  they  never  in  terms  agreed  to  do  so.  The 
Legislature  in  1871  evidently  desired  to  extend 
the  powers  of  guardians  in  the.  interests  of  the 
ratepayers,  and  this  has  been  ver^  effectually 
done,  however  the  Act  of  1871  is  construed. 
But  I  can  see  nothing  in  the  Act  to  prevent 
guardians,  after  the  Act,  from  borrowing  on  such 
terms  as  they,  in  the  interest  of  the  ratepayers, 
think  proper  to  agree  to.  The  effect  of  the 
construction  of  the  statute  contended  for  by  the 
guardians  is  to  place  upon  them  a  fetter  which 
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most  serionslj  affect  their  powers  of  borrowing. 
If  that  coDfltraction  is  right--if  the  statate  iacor- 
porates  as  part  of  every  contract  of  loan  to  guar- 
dians such  a  condition  as  they  contend  it  do«'S — it 
will  follow  that  they  can  only  borrow  upon  condi- 
tion that  they  shall  be  at  liberty  to  pay  off  the 
principal  sum  borrowed  whenever  they  can  advan- 
tageously borrow  money  elsewhere  to  enable  them 
to  do  BO.  Such  a  fetter  would  go  far  to  prevent 
the  goardians  from  effecting  loans  on  the  most 
advantageous  terms  they  could  otherwise  obtain 
at  the  time  when  they  wanted  money.  I  can  find 
nothing  in  the  A.ct  to  fetter  the  guardians  in  this 
way.  Looking  at  the  matter  from  the  len^lers* 
point  of  view,  I  can  find  nothing  in  the  A  ct  which 
expressly  or  by  necessary  inference  requires  the 
court  to  hold  that,  if  guardians  think  proper  to 
borrow  money  on  the  express  terms  of  paying  a 
fixed  rate  of  interest,  and  of  paying  off  the  loan 
by  instalments,  they  can  nevertheless  require  the 
lenders  to  take  back  the  unpaid  principal  at  any 
moment,  and  without  previous  notice.  If  the 
Legislature  reaUy  meant  that  all  loans  to  guar- 
dians made  after  1871  should  be  subject  to  such 
a  condition,  all  I  can  say  is  that  they  have  not 
said  so,  and  I  cannot  myself  infer  from  the  lan- 
guage nsed  a  direction  that  for  the  future  the 
borrowing  powers  conferred  by  the  Act  can  only 
be  exercised  for  the  purpose  of  makins  such  very 
one-sided  bargains.  In  my  opinion,  t£e  decision 
of  North,  J.  is  erroneous,  and  the  appeal  ought  to 
be  allowed. 

Smith,  L.J. — I  have  the  great  misfortune  of 
not  being  able  to  agree  with  my  brothers  Lindley 
and  Rigby  upon  the  construction  of  sect  2  of  34 
Vict.  c.  11,  the  Poor  Law  Loans  Act  of  1871.  In 
the  month  of  July  1875,  which,  was  four  years 
after  the  coming  into  operation  of  this  Act,  the 
guardians  of  the  poor  of  the  West  Derby  Union 
contracted  with  the  Metropolitan  Life  Assurance 
Society  for  a  loan  of  30,000Z.  bearing  interest  at 
the  rate  of  4k  per  cent.,  the  repayment  whereof 
was  agreed  to  be  made  by  sixty  equal  half-yearly 
payments,  extending  over  the  period  of  thirty 
years,  and  a  charge  upon  the  rates  was  given  in 
the  statutory  form  to  secure  the  repayment  of 
the  loan.  In  the  year  1895  the  current  rate  of 
interest  having  fallen  to  a  very  low  ebb,  the 
goardians  became  able  to  borrow  money  at  3  per 
cent,  wherewith  to  redeem  the  balance  due  upon 
the  loan,  and  obtained  an  order  under  the  pro- 
visions of  the  Act  of  1871  from  the  Local  Govern- 
ment Board,  enabling  them  io  redeem  the  loan 
and  to  borrow  money  for  that  purpose.  It  is  not 
suggested  that  this  order  is  of  itself  of  any 
validity  unless  sect.  2  of  the  Poor  Law  Loans  Act 
of  1871,  to  which  I  must  hereafter  refer,  au- 
thorised its  being  made.  The  contract  of  July 
1876  was  entered  into  in  accordance  with  the  pro- 
visions of  various  Acts  of  Parliament  commencing 
with  the  Poor  Law  Amendment  Act  of  1834 
and  ending  with  the  Union  Loans  Act  of  1869, 
whereW  guardians  are  empowered,  with  the  con- 
sent of  the  Poor  Law  Board  (now  the  Local 
Government  Board),  to  contract  loans  for,  amongst 
other  things,  the  alterations  of,  and  additions  to, 
their  workhouses,  upon  the  terms  that  the  repay- 
ment of  such  loans,  together  with  the  contracted 
interest,  shoidd  be  made  by  annual  instalments 
spread  over  a  period  not  exceeding  thirty  years 
from  the  date  of  the  making  of  the  loan.  By 
these  Acts  the  guardians  are  empowered  to  charge 
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the  rates  (afterwards  the  common  fund)  to  secure 
the  repayment  of  these  loans,  and  a  statutory 
form  of  charge  is  given  in  the  statutes,  the  last  <n 
which  will  be  found  in  sect.  6  of  the  Act  of  1869 
(32  &  33  Vict.  c.  45).  Although  boards  of 
guardians  had  this  power  of  contracting  loans  for 
the  purposes  above  mentioned,  and  to  chai*ge  the 
rates  with  the  repayment  annually  of  portions  of 
the  principal  and  the  contracted  interest  due 
thereon,  they  had  no  power  before  the  Act  of 
1871  either  to  redeem  these  loans  or  to  borrow 
money  for  that  purpose,  and  no  matter  how  much 
the  current  rate  of  interest  of  the  day  during  the 
thirty  years  over  which  the  loans  extended  mit;ht 
fall  below  the  interest  contracted  to  be  paid,  the 
guardians,  or  in  other  words  the  ratepayers,  were 
bound  to  find  money  for  the  principal  and 
coutracted  interest,  periodically  becoming  due, 
throughout  the  thirty  years,  although  duiing 
that  period  it  might  turn  out  that  money  might 
be  borrowed  at  half  the  rate  of  interest  of  that 
contracted  by  the  guardians  to  be  paid.  In  these 
circumstances  the  Poor  Law  Loans  Act  of  1871, 
which  is  intituled  "  An  Act  to  make  provision  in 
reference  to  loans  obtained  under  the  Poor  Law 
Acts  "  was  passed,  and  it  is  upon  the  true  con- 
struction of  sect.  2  of  this  Act,  and  its  applica- 
bility to  the  contract  of  July  1&75,  that  this 
case  depend^.  This  Act  (1871)  recited  that 
under  the  Poor  Law  Amendment  Act  1834,  and 
subseq^uent  Acts  amending  and  extending  the 
same,  ooards  of  guardians  have  been  and  are  em- 
powered to  borrow  money  for  the  jpurposes  of  the 
union  parishes  and  districts  for  which  they  act,  to 
be  repaid  by  annual  instalments  within  a  certain 

Jeriod  which  by  the  Poor  Law  Amendment  Act 
868,  and  the  Union  Loans  Act  1869,  has  been 
settled  at  thirty  years;  it  hIso  recited  that  all 
boards  of  guardians  should  have  the  additional 
l»ower  in  relation  to  loans  heretofore  or  hereafter 
to  be  contracted.  Then  by  sect.  1  it  is  enacted 
that  where  a  board  of  guardians  shall  under  the 
order  of  the  Poor  Law  Board  ^ave  contracted  a 
loan  before  the  passing  of  the  Union  Loans  Act 
1869,  to  be  repaid  by  annual  instalments  not 
exceeding  twenty,  such  board  of  guardians  may, 
with  the  consent  of  the  person  legally  entitled  to 
receive  repayment  of  such  loan,  and  with  the 
approval  of  the  Poor  Law  Board,  extend  the 
period  for  repayment  as  if  the  loan  had  originally 
been  granted  for  a  period  not  exceeding  thirty 
years.  It  will  be  noticed  that  this  section,  which 
IS  for  the  benefit  of  ratepayers,  deals  with  a  loan 
contracted  prior  to  the  Act  (1871),  and  there  is  to 
be  found  therein  what  would  be  naturally  looked 
for,  a  provision  that  contracts  made  prior  to  the 
passing  of  the  Act  were  not  to  be  altered  by  the 
borrower  without  first  obtaining  the  consent  of 
the  lender.  I  now  come  to  the  important  section, 
sect.  2.  It  enacts  that :  "  If  any  guardians  .  .  . 
having  borrowed  or  hereafter  fi^rrowing  money 
under  the  authority  of  the  Acts  referred  to,  shall 
be  able  at  any  time  to  obtain  a  loan  at  a  lower 
rate  of  interest  than  that  secui'ed  by  the  charge 
previously  made  by  them,  they  may  apply  to  the 
Poor  Law  Board  for  an  order  to  enable  them. to 
redeem  the  balance  of  the  loan,  and  to  borrow  so 
much  money  as  may  be  necessary  for  that  pur- 
pose ;  and  if  the  said  board  shall  issue  their 
order  in  that  l>ehalf  " — i.e.,  for  the  board  of 
guardians  to  redeem  the  balance  of  the  loan,  and 
to  borrow  so  much  money  as  may  be  necessary  for 
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that  purpose — "  the  said  goardians  .  .  .  may 
borrow  the  requisite  amount  to  redeem  each 
balance  and  charge  the  fund  " — t.e.,  the  rates,  now 
common  fond — "  to  which  the  original  loan  was 
charged  with  the  repayment  of  this  additional  loan 
in  so  many  instalments  as  shall  be  outstanding  at 
the  time  when  the  loan  is  redeemed,  but  not  more." 
Now,  pausing  here,  for  whose  benefit  is  this 
power  to  redeem — ^with  its  necessary  accompany- 
ing power  to  borrow  money,  if  other  money  can, 
at  any  time  during  the  continuance  of  the  loan, 
be  borrowed  at  a  lower  rat^  of  ioterest  than  that 
secured  by  the  charge — given  P  It  seems  to  me 
obvious  that  it  is  iu  aid  of  the  ratepayers,  and  of 
them  alone.  That  the  Legislature  in  1871  knew 
of  these  loans  for  thirty  years  contracted  prior  to 
1871,  and  of  like  loans  about  to  be  contracted 
subsequent  to  that  date,  is  beyond  dispute,  and 
this  section  was  passed  to  give  relief  to  rate- 
payers in  the  event  of  the  current  rate  of  inte- 
rest at  any  time  falliDfir  below  the  contracted  rate 
during  the  thirty  years  the  loan  was  rtinning.  if 
the  guardians  were  able  to  borrow  money  to 
redeem  the  balance  of  the  loan  then  ucpjkid, 
together  with  the  contracted  interest,  at  a  lower 
rate  of  interest  than  that  contracted  for.  It  is 
only  in  these  two  events  that  relief  is  given  by  the 
section.  If  this  section  had  stopped  here,  whioh 
it  will  be  seen  in  a  moment  it  certainly  does  not, 
I  should  have  been  by  no  means  satisfied  that  its 
true  construction  was  that  argued  for  on  behalf  of 
the  appellants,  viz.,  that  a  board  of  guardians 
could  odIv  take  advantage  of  the  provisions 
enabling  tnem  to  redeem  ii  they  had  a  clause  in 
their  contract  to  that  effect,  or  if,  having  no  such 
clause,  they  could  obtain  the  lenders'  consent  to 
redemption.  What  real  benefit  would  it  be  to 
ratepayers  to  give  them  power  to  redeem  and 
borrow  money  for  that  purpose,  if  they  could  not 
redeem  without  the  consent  of  the  lenders,  for 
what  lenders  would  consent  to  be  redeemed, 
unless  the^  were  compelled  to  do  so  by  contract 
or  otherwise  P  Why  should  they,  unless  com- 
pelled, abandon  a  first-class  continuing  security, 
bearing  a  hi^h  rate  of  interest  not  obtainable  else- 
where P  This  Act  would  be,  if  construed  as  the 
appellants  suggest,  of  little,  if  any,  value  to  the 
ratepayers.  It  is  said  that  it  gives  the  guardians 
power  to  borrow  in  order  to  redeem,  but  nothing 
more,  and  that  redemption  is  only  to  take  place 
in  the  event  of  the  guardians  having  contracts 
compelling  redemption,  or  of  the  lenders  being 
willing  to  be  redeemed.  I  can  find  no  trace  of 
the  existence  or  contemplation  of  any  such  con- 
tracts when  the  Act  was  passed,  nor  of  their  being 
in  existence  or  contemplation  now,  and  as  to 
lenders  voluntarily  consenting  to  redemption  I 
have  already  dealt  with  that  point.  But  it 
appears  to  me  that  any  ambiguity  as  to  the  mean- 
ing of  this  section  is  removed,  and  its  true  con- 
struction made  apparent,  when  its  last  few  lines 
are  read:  "Provided  that  in  the  event  of  any 
loan  outstanding  at  the  time  of  the  passing  of 
this  Act  no  such  redemption  shall  take  place 
without  the  consent  in  writiog  of  the  person  or 
persons  to  whom  the  loan  shall  be  owing." 
The  Legislature  thus  clearly  states  what  is  to 
taike  place  as  regards  loans  made  prior  to  the 
Aot.  These  loans  are  not  to  be  redeemed  without 
the  consent  of  the  lenders,  the  reason  for  this 
being  that  existing  contracts  are  not  to  be  inter- 
fered with  by  subsequent  legislation.     But,   as 


regards  loans  contracted  after  the  passing  of  the 
Act,  and  with  full  knowledge  of  the  Act,  no  such 
reason  exists,  and  we  therefore  find  in  the 
Act  no  requirement  as  to  consent  having  to  be 
obtained  to  their  redemption.  It  is  said  on 
behalf  of  the  appellants  that  if  loans  made  after 
the  passing  of  the  Act  may  be  compalaorily 
redeemed  without  any  contract  or  consent  in  that 
behalf,  what  a  scandalous  breach  of  contract  is 
authorised  by  the  Legislature,  and  that  this  could 
not  have  been  its  intention,  and  is,  therefore,  not 
the  true  construction  of  the  section.  This,  how- 
ever, begs  the  question,  which  is,  what  is  the 
contract  as  regards  loans  to  boards  of  guardians 
on  the  security  of  the  rates  entered  into  after 
and  with  full  knowledge  of  the  Act  of  1871 P  It 
most  not  be  forgotten  that  the  authority  of 
guardians  to  enter  into  contracts  and  chaive  the 
rates  thereby  is  ihe  creation  of  statute.  Every- 
one who  contracts  with  boards  of  guardians 
knows  this  to  be  so,  and,  in  my  judgment,  there 
is  nothing  unreasonable  in  the  Legislature 
enacting  that,  as  regards  contracts  for  loans 
made  sSter  the  coming  into  operation  of  the 
Act,  upon  the  security  of  the  rates,  guardians 
should  be  enabled  to  redeem  the  loans,  if  it 
so  happens  they  can,  during  the  continuance  of 
the  loan,  borrow  money  at  such  a  cheap  rate  as 
to  enable  them  with  advantage  to  do  so,  and,  in 
my  opinion,  all  contracts  for  loans  made  after  the 
passing  of  the  Act,  though  for  a  period  of  thirty 
3  ears,  are  subject  to  what  the  Act  of  Parliament 
prescribes — viz.,  that  they  may  in  one  event  (i.c., 
if  money  can  at  any  time  during  the  contracted 
period  be  obtained  at  a  sufficiently  low  rate  of 
interest)  be  redeemed  with  the  sanction  of  the 
Poor  Law  Board.  Take  this  case :  Suppose 
guardians  after  the  passing  of  the  Act  of  1871 
by  express  contract  were  to  fix  their  ratepayers 
for  thirty  years  to  pay  5  per  cent,  upon  the 
borrowed  money,  no  matter  whether  it  could 
afterwards  during  that  period  be  obtained,  say, 
at  2i  per  cent.,  would  that  be  a  valid  contract  P 
I  think  not,  for  the  simple  reason  that  after  the 
Act  of  1871  the  guiu-dians  had  no  authority  by 
statute  so  to  contract  and  bind  their  ratepayers. 
Now  the  Legislature  in  this  2nd  section,  as 
in  the  1st,  has  been  careful  not  to  interfere  with 
contracts  made  prior  to  the  passing  of  the  Act, 
except  both  parties  to  the  contract  aeree,  and  it 
has  accordingly  expressly  so  stated,  but  this 
exception  is  pointedly  omitted  from  the  section 
as  regards  contracts  made  after  the  passing  of 
the  Act.  To  get  rid  of  this  undoubted  fact,  the 
suggestion  is  made  that  the  proviso  in  sect.  2 
wad  inserted  ex  ahundanti  cauteld^  to  prevent  its 
being  said  that  the  section  was  applicable  to 
conti*acts  made  prior  to  the  passing  of  the  Act. 
But,  if  the  meaning  of  sect.  2  be  as  argued  for 
the  appellants,  that,  whether  the  contract  of  loan 
be  made  before  or  after  the  passing  of  the  Act. 
redemption  can  only  take  place  with  the  con- 
tracted or  voluntary  consent  of  the  lender,  I  do 
not  see  the  sense  of  inserting  the  proviso  at  all, 
for  upon  this  hypothesis,  whenever  the  contract 
be  made,  no  redemption  is  to  take  place  without 
the  consent  of  the  lender.  Then,  why  insert  a 
meaningless  exception  as  to  contracts  made  prior 
to  the  Act  being  passed  P  To  my  mind  no  intel- 
ligible answer  has  been  given  to  this.  Sir 
I^bert  Beid,  for  the  appeUants,  sought  to  get 
over  the  difficulties  in  his  way  by  the  suggestion 
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that  the  proviao  was  inserted  to  meet  the  case  of  a 
contract  made  prior  to  the  passing  of  the  Act,  in 
which  was  contained  an  option  of  redemption,  upon 
a  six  or  some  other  months'  notice,  and  that,  as 
before  the  Act  (1871)   it  was  mosfc  improbable 
that    the    guardians,    although    they    had    this 
option  of  redemption  bj  contract,  would  ever 
exercifle  it,  having  ordinarily  no  means  wherewith 
to  do  so,  when  the  Legislature  gave  the  power  to 
borrow  money,  as  it  did  in  the  Act  of  1871,  it  did 
a^^y  with  this  improbability,  and  that  it  thereby 
altered  the  position  of  the  lender  for  the  worse, 
and  BO  the  proviso  was  inserted  that  contracts 
entered  into  prior  to  1871  were  not  to  be  redeemed 
without  the  consent  of  the  lender.    To  this  I 
must  answer  that  I  am   not   aware  that  there 
ever  were  such  contracts  in  cases  of  guardians 
borrowing    upon    the    security    of    rates.    The 
statutory  forms  of  charge  do  not  suggest  them, 
and  in  the  special  ca^  herein  there  is  no  such 
finding,  and,  what  is  more,  the  Act  of  1871  does 
not  purport  to  be  dealing  with  any  such  supposed 
contau}t8,  but,  as  will  he  seen  by  its  recital,  was 
dealing  with  conti*acts  of  loans  which  were  to  be 
repaid  over  a  period  of  thirty  years.    But  this 
Biiggestion  of  Sir  Robert  Beid  only  covered  con- 
tracts made  prior  to  the  passing  of  the  Act,  and 
I  asked  him  what  about  tnose  made  subsequently 
thereto.    He  said  that  these  contracts  were  not 
mentioned    in    the    section    because   they    were 
entered  into  by  lenders  who  knew  that,  by  the 
Act   of    1871,    power   had   been    given    to    the 
guardians  to  borrow  for  the  purpose  of  redemp- 
tion, and  therefore  their  position  would  not  be 
altered  as  in  the  case  of  lenders  prior  to  the  Act. 
I  do  not  dispute  this  last  suggestion,  for  it  seems 
strongly  to  support  my  view  of  the  section.    As 
they  knew  of  the  power  to  borrow  so  they  knew 
of  the  power  to  redeem.    The  object  of  the  inser- 
tion of  the  proviso  is  to  me  plain  and  clear,  if  the 
section  gives  to  the   g^rdians  a  right  of  com- 
pulsory redemption,  for  it  then  limits  that  right 
to  conia-acts  made  after  the  passing  of  the  Act. 
If  the   section  does   not   give   this  right  as  is 
argued  for  the  appellants,  all  I  can  say  is  that 
to  me  the  proviso  is  senseless  and  without  mean- 
ing.   It  was  said  that,  if  my  construction  of  the 
section  be  correct,  there  should  be  found  in  it 
some  provision  as  to  what  notice  should  be  given 
to  the  lender  prior  to  the  loan  being  redeemed. 
But  the  guardians  are  not  to  redeem  and  borrow 
money  for  that  purpose  without  an  order  of  the 
Poor  Law  Board  in  that  behalf,  and  it  seems  to 
me  that  the  Legislature  might  well  leave  a  matter 
like   this    to   such    an    authority,    even    if    the 
guardians  desired  to  perpetrate  injustice,  which 
is  not  to  be  assumed,  and  indeed,  in  the  present 
case,  we  find  that  a  six  months'  notice  has  in  fact 
been  given.    It  is  next  said  that  sect.  3  throws 
light  upon  sect.  2.  Well,  what  light  does  it  throw  P 
I^ore  the  Act  of  1871  boards  of  guardians  could 
only  r^>ay   borrowed   money  by  annual  instal- 
ments.   Sect.  3  now  allows  them  to  do  so  by  half- 
yearly  instalments,  and  it  expressly  enacts  that, 
whenever  they  have  contracted  to  repay  by  annual 
instalments,  thej  may  pay  by  half-yearly  instal- 
ments if   the  lenders  consent.    It  id  said,  How 
ridiculous  this  is.    H  the  Legislature  has  allowed 
loans  to  be  redeemed  without  consent,  if  entered 
into  after  tho  passLug  of  the  Act,  why  not  as  to 
these  also  aJlow  annual  payments  to  biecome  half- 
yearly  payments    without   the   consent   of   the 


lenders  P  I  do  not  see  for  whose  benefit  making 
an  annual  payment  a  half-yearly  one  is  given.  I 
should,  thoush,  think  more  in  favour  of  the  lender 
than  of  the  oori*ower,  and  so  the  Legislature  has 
compelled  no  one  to  consent,  and  lutt  it  to  the 
parties  to  agree.  But  I  think  sect.  3,  if  it  reflects 
any  light  at  all  upon  sect.  2,  fortifies  my  view 
of  the  construction  of  that  section.  As  in  sect. 
1  so  in  sect.  2,  trnd  also  in  sect.  3, 1  find  that  the 
Legislature  is  careful  to  express  that  consent 
shall  be  obtained  when  it  intends  that  it  should 
be,  and  when  it  intends  it  should  not  be  (as  in 
sect.  3  regarding  contracts  made  after  the  passing 
of  the  Act)  it  advisedly  omits  saying  anything 
about  consent.  I  cannot  think  that  this  section 
can  be  used  in  aid  of  the  appellants'  contention, 
for,  in  my  judgment,  it  is  against  it.'  For  these 
reasons  I  think  the  appeal  should  be  dismissed, 
but,  as  my  brothers  think  otherwise,  it  will  be 
allowed  with  costs. 

BiOBT,  L.J. — From  the  time  of  the  passing  of 
the  Poor  Law  Amendment  Act  1834  down  to  the 
present  time  it  has  been  the  policy  of  the  Legis- 
lature to  enable  hoards  of  guardians  and  boardJs  of 
management  to  borrow  money  on  the  securit]^  of 
rates,  but  such  borrowing  has  always  been  subject 
to  the  consent  of  a  Government  department,  ac 
first  the  Poor  Law  Board,  and  more  recently  the 
Local  Government  Board.  As  might  have  been 
expected,  the  conditions  prescribed  for  the  borrow- 
ing have  been  very  strict,  though  they  have  varied 
from  time  to  time.  In  1851  a  statutory  form  of 
security  was  prescribed  which,  with  an  alteration 
made  in  1869  (substituting  for  the  rates  the 
common  fund  of  the  union,  and  immaterial  for  the 
present  purpose),  has  ever  since  been  and  still  is 
the  prescribed  form,  and  was  the  form  made  use 
of  in  all  the  cases  before  the  court.  The  material 
parts  of  that  form  are :  (1)  The  charge  of  the 
common  fund  of  the  union  with  repayment  by 
instalments  of  specified  sums  for  principal  and 
interest  of  the  loan  on  fixed  dates ;  and  (2)  A 
proviso  that  nothing  in  the  security  contained  is 
to  prevent  the  lenders  from  receiving  the  repay- 
ment of  the  whole  or  any  part  of  the  loan  at  any 
time  before  the  day  of  payment  of  the  la-^t  instal- 
ment, if  willing. 80  to  do.  From  the  nature  of  the 
security  it  follows  that  the  instalments  of  debt, 
so  far  as  they  are  payable  out  of  the  rates,  can 
only  be  raised  when  according  to  the  contract  they 
become  due ;  that  is  to  say,  i*ates  cannot  be  levied 
in  anticipation  to  pay  instalments  payable 
in  future  years.  Thi'i  is  equivalent  to  saying 
that  the  guardians  have  no  capacity  by  statute 
to  pay  off  dobt  or  redeem  the  charge  on 
rates,  except  in  strict  accordance  with  the  terms 
of  their  original  contract.  Regard,  however,  must 
be  had  to  the  proviso.  As  the  lenders  may  be 
persons  acting  on  their  own  account,  or  if  trustees, 
for  others,  can  derive  no  authority  from  the  secu- 
rity which  would  aid  them  as  against  their  cestuia 
que  trust,  it  is  plain  that  the  meaning  of  the  pro- 
viso must  be  (as  the  learned  judge  in  the  court 
below  has  held)  to  relieve  the  lenders  from  the 
necessity  of  inquiring  whether  the  borrowers  have 
power  to  anticipate  repayment  or  not.  We  are 
led,  therefore,  to  the  conclusion  that  the  Legisla- 
ture has  all  along  had  in  its  contemplation  that 
there  are  or  may  be  cases  in  which  the  borrowers 
have  power  to  redeem  independently  of  the  statu- 
tory power,  and  has  provided  for  and  so  recognised 
the  legality  of  redemption  in  such  cases  with  the 
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lender's  consent.    To  go  one  step  fniiher,  ifc  seems 
plain  that  this  consent  maj  be  given  beforehand ; 
for  instance,  in  the  contract  of  loan  itself,  or  by 
a  variation  of  the  statutory  form  of  security. 
What   the  cases  are  to  which  the  proviso  has 
reference  it  is  not  necessary  to  inquire.     They 
cannot,  in  all  probability,  be  cases  of  very  fre- 
quent occurrence,  but  it  is  sufficient    that  the 
Legislature  has  thought  it  nght  in  the  common 
form  of  security  to  provide  K)r  redemptions  in 
anticipation  of  the  times   actually  fixed.     It  is 
plain  that,  according  to  the  statutory  form,  there 
eould  be  no  compulsory  redemption  by  anticipa- 
tion.   Where  it  is  an  object  to  obtain  an  invest- 
ment that  can  be  reckoned  upon  for  a  consider- 
able number  of  years,  as  in  the  case  of  insurance 
companies,  the  stability  of  the  investment  will  be 
an    inducement    to    give   better   terms    to   the 
borrowers.     At  the  same  time  it  is  not  unlikely 
that  among  the  vast  number  of  borrowings  under 
these  Acts  there  may  be  some  where  the  borrowers, 
having  reason  to  suppose  that  they  may  be  in  a 
position  to  redeem  otherwise  than  oat  of  the  rates 
have  stipulated  fcr  the  right  to  do  so.    Such  a 
right,  however,  would  in  its  operation  be  greatly 
extended  to  the  prejudice  of  the  lenders  bv  any 
legislative    extension    of    the    capaci«'y    of    the 
borrowers  to  redeem.    Down  to  the  passing  of  the 
Act  of  1871,  on  the  construction  of  which  the  pre- 
sent appeal  tarns,  it  seems  clear  that  the  only 
function  of  the  Govemii>ent  department  charged 
with  tie  supervision  of  these  loans  was  to  see  that 
the  borrowing  was  fit  and  proper  from  the  point  of 
view  of  the  persons  liable  to  repay.  The  department 
had  no  jurisdiction  whatever  to  interfere  in  the 
slightest  way  with  the  rights  of  lenders,  nor  have 
they  to  this  day  any  such  jurisdiction,  unless  it 
be  given  to  them  by  sect.  2  of  the  Act  of  1871. 
For  nearly  a  quarter  of  a  century  after  the  passing 
of  that  Act  it  does  not  appear  to  have  occarred 
to  anyone  that  such  a  jurisdiction  was  conferred 
by  the  Act.    It  would  obviously  have  been  to  the 
advantage  of  borrowers  during  the  gi  eater  part 
of  that  period  whilst  the  current  rate  of  interest 
has  been  falling  to  invoke  the  exercise  of  it,  but 
no  attempt  has  been  made   to  do  so  until  the 
obtaining  of  the  order  of  the  2l8t  Sept.   1895, 
which  is  relied  upon  in  the  case.    It  appears  from 
the  special  case  that  this  order  was  only  made  as 
an  experiment,  and  to  allow  the  question  to  be 
raised.    But  it  is  now  for  the  first  time  claimed 
on  behalf  of  borrowers  that  the  section  entitles 
them,  whatever  be  the  terms  of  the  contracts  they 
have  made,  to  redeem  loans  contracted  since  the 
passing  of  the  Act  whenever  they  can  borrow  on 
easier  terms  as  to  interest  and  get  the  consent 
of  the  department.    It  is,  of  course,  part  of  the 
proposition  that  bonx>werd  cannot  contract  them- 
selves out  of  the  benefit  of  the  Act  of  1871,  or,  id 
other  words,  that  it  is  a  hard  and  fast  conditio r 
of  all  borrowing  under  the  Act  that  borrowers 
may  redeem  under  the  Act  whenever  it  is  advan- 
tageous to  them  to  do  so.  If  this  were  thoroughly 
utiderstood  by  lenders  it  would  be  taken  into 
account  by  them,  and  would  certainly  embarrass 
borrowers  not  improbably  to  the  extent  of  making 
»<11  future  borrowing  for  long  terms  impossible  in 
many  conditions  of  the  money  market.    If  the 
Act  of  1871  has,  by  plain  words  of  enactment 
or  by  necessaiT  implication,  brought  about  such 
an  extensive  change  in  the  position  of  borrowers 
under  the  Acts  and  lenders  to  them,  the  result, 


however  unexpected,  must  be  acquiesced  in ;  and 
if  lenders,  since  the  passing  of  the  Act,  have 
failed  to  realise  the  meaning  of  the  statute,  they 
have  no  legal  ground  of  complaint ;  but  before  the 
construction  suggested  is  accepted  it  must  be 
shown  to  rest  upon  a  clear  basis.  In  my  judg- 
ment there  is  no  such  basis,  and,  on  the  ordinary 
rules  of  construction,  the  rights  of  lenders  under 
the  Act  are  in  no  way  interfered  with.  The 
operative  words  in  sect  2  of  the  Act  (indepen- 
dently of  the  proviso)  seem  to  me  altogether  in- 
capable of  the  meaning  sought  to  be  attributed. 
In  terms  they  give  only  the  capacity  to  borrow 
with  a  view  to  redemption  (a  most  valuable  exten- 
sion of  powers  as  regards  the  ratepayers),  but  do 
not  profess  to  give,  and  in  my  judgment,  as 
more  fully  appears  below,  are  hardly  capable  of 
giving  anvthing.  There  are  two,  and  only  two, 
parts  of  the  section  which  can  be  relied  upon  by 
the  guardians  as  giving  new  rights,  the  rest  of 
the  section  dealing  only  with  the  conditions 
subject  to  which  the  rights  or  powers,  whatever 
they  may  be,  are  to  oe  obtained  and  exercised. 
These  are  as  follows :  1.  They  (the  guardians  or 
managers)  may  apply  to  the  Poor  Law  Board  for 
an  order  to  enable  them  to  redeem  the  balance  of 
the  Joan,  and  to  borrow  so  much  money  as  may 
be  necessary  for  that  purpose.  2.  And  if  the 
said  board  shall  issue  their  order  in  that  behalf, 
the  said  guardiaos  or  managers  may  borrow  the 
requisite  amount  to  redeem  such  balance.  The 
first  part  quoted  shows  the  object  of  the  applicii- 
tion,  and  the  second  the  result  of  an  order  made 
upon  the  application.  In  part  1  above  quoted 
the  only  right  given  is  a  right  to  apply.  The 
purposes  of  the  application  are,  however,  carefully 
indicated;  they  are  to  enable  them  to  redeem 
and  to  borrow.  The  one  word  "enable" 
governs  both  **  redeem  "  and  "  borrow."  In  itself 
it  has  the  primary  meaning  in  the  case  of  a 
person  under  any  disability  as  to  dealing  vrith 
another  of  removing  that  disability,  not  of  con- 
ferring compulsory  power  as  against  that  other. 
But  in  such  an  Act  as  the  present,  one  of  a  series 
which  has  never  dealt  with  compulsory  powers, 
but  has  been  exclusively  concerned  with  con- 
ferring capacity,  the  presumption  already  strong 
in  favour  of  the  primary  meaning  becomes 
almost  irresistible.  When  we  add  to  this  that 
in  order  to  use  the  word  "  enable  "  for  the  purpose 
required  by  the  argument  it  must  have  one 
meaning  in  connection  with  "redeem,"  and 
another  in  connection  with  **  borrows,"  it  may  be 
said  to  be  fairly  demonstrated  that  the  word 
cannot  bear  the  meaning  sought  to  be  attributed 
to  it.  But  the  case  by  no  means  ends  there. 
Part  2  above  quoted  in  inserted  for  the  express 
purpose  of  explaining  and  defining  the  effect  of 
an  order  made  upon  an  application  under  pai*t  1, 
and  it  is  confined  strictly  to  i*emoving  disability 
or  conferring  capacity,  the  guardians  and 
managers  may  borrow  the  requisite  amount  to 
redeem  such  balance.  If  it  had  been  intended  to 
confer  a  right  of  compulsory  redemption,  it  seems 
almost  impossible  to  explain  why  such  an  im- 
portant right  should  not  have  been  even  glanced  at 
when  the  effect  of  the  order  is  being  stated.  I 
am  quite  unable  to  say,  as  matter  of  construction, 
that  a  compulsory  power  of  redemption  is  here 
coupled  with  a  mere  capacity  to  borrow — com- 
pulsory borrowing  is  of  course  out  of  the  ques- 
tion.   I  think  tmit  capacity,  and  capacity  only. 
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is  bemg  dealt  with  here  as  throughout  the  rest  of 
the  Acts.    But  then  comes  the  proviso  which  has 
to  bear  the  whole  weight  of  the  argument  of  the 
guardians.    Now,  no  doubt  a  proyiso  may  assist 
in.   determining   which    of   two  reasonable  con- 
stractions  of  the  clause  upon  which  it  is  a  pro- 
▼ioo  ought  to  be  adopted,  out  hardly  to  give  to 
that  clause  an  entirely  different  meaning  from 
tiiat  which  standing  alone  it  would  bear.  *  At  any 
rate,  buch  a  controUing  force  can  only  be  attri- 
buted to  a  proviso  when  it  can  be  demonstrated 
to  ^  be  entirely  meaningless  on  any  other  snppo- 
sition.    Is  that  the  case  with  the  proviso  in  tnis 
section  ?    I  think  not.    It  provides  only  that,  in 
the  event  (meaning,  I  suppose,  in  case)  of  loans 
outstanding  at  the  time  of  the  passing  of  the 
Act,  no  such  redemption  shall  take  place  without 
the  consent  of  the  persons  to  whom  the  loan 
shall  be  owing.    I  think  that  the  word  "  such  " 
is  emphatic  and  important.    It  means  plainly  a 
redemption  under  and  by  virtue  of  the  preceding 
part  of  the  section,  that  is  to  say,   by  money 
t>orrowed  for  the  purpose.    This  seems  to  me  to 
be  the  key  to  the  meaning  of  the  whole  proviso. 
The  section  itself,  on  any  construction  of  i^  intro- 
duces an  important  power  (the  power  of  borrowing 
with  a  view  to  redeem)  which  had  no  existence 
before  the  passing  of  the  Act    No  real  consent 
to  a  redemption  in  such  circumstances    could 
possibly  have  been  given  before  the  passing  of 
the  Act,  for  no  one  could  foresee  that  sucn  a 
change  would  arise.    I  read  the  proviso,  there- 
fore, as  necessarily  referring  to  and  requiring  a 
consent  after  the   passing    of   the    Act.     But, 
although  no  real  consent  to  such  a  redemption 
could    have    been    made     before   the   passing 
of    the    Act,    there    might    have    been,     and 
probably  were  (as  hereinbefore  shown),  consents 
to  anticipatory  redemption  which,  though  made 
with  reference  to  totally  different  circumstances, 
would  in  terms  apply  to  the  new  state  of  things 
introduced  by  the  Acts.    To  allow  tbem  to  have 
such  an  operation  would  be  manifestly  unfair. 
The  avoidance  of  this  unfairness   would  be   a 
reasonable,  and  is,  I  think,  the  true  explanation  of 
the  introduction  of  the  proviso.  Expanded  by  con- 
struction, it  means,  notwithstanding  any  conseot 
to  redemption  given  before  the  Act,  no  redemp- 
tion under  the  Act  shall  take  effect  without  a 
consent  given  with  reference  to  the  new  condi- 
tions.    Of  course  this  explanation  would  account 
for  the  fact  that  no  reference  is  made  in  the 
proviso  to  loans  incurred  after  the  passing  of  the 
Act.    All  such  loans  would  be  contracted  with 
the  knowledge  that  the  borrowers  had  not  indeed 
a  compulsory,  but  a  facultative,  power  to  redeem, 
and  the  parties  would  be  left  to  make  their  own 
bargain  as  to  redemption.    If,  as  in  the  present 
case,  the  contracts  and    charges    excluded  the 
hypothesis    of    an    anticipatory  redemption    by 
compulsion,  that  would  be  enough.    If,  on  the 
contrary,  there  was  an  agreement  to  accept  re- 
demption by  anticipatioD,  there  would  be  no  reason 
why  further  consent  should  be  given  when  the 
section  became  operative.    The  result  is  that,  in 
my  judement,  the  proviso  is  intended  to  place 
lenders  Before  the  Act  not  in  a  better,  butomy  in 
the  same,  position  as  lenders  after  the  Act.    »9ct. 
3  of  the  Act^  which  plainly  applies  to  all  loans 
whether  contracted  before  or  after  the  passing  of 
the  Act,  seems  to  me  strongly  to  confirm  the  con- 
dusioii  to  which  I  have  arrived  as  to  sect  2.    It 


indicates  a  continuing  appreciation,  on  the  part 
of  the  Legislature,  oi  the  strict  manner  in  which 
the  powers  of  redemption  of  borrowers  under  the 
Acts  are  limited,  and  the  same  abstinence  from 
interference  with  the  contractual  rights  of  lenders 
which  is  manifest  throughout  these  Acts,  and,  so 
far  as  I  know,  in  this  class  of  legislation  gene- 
raUy.  To  entitle  the  borrowers  by  one  and  the 
same  Act  to  pay  off  a  loan  compulsorily,  it  may 
be  twenty  or  twenty-five  years  before  the  time 
fixed  by  contract  for  payment  of  the  last  instal- 
ment, and  at  the  same  time  to  make  the  right  of 
paying  by  half-yearly  instead  of  annual  instal- 
ments dependent  upon  the  consent  of  the  lenders, 
would  be  such  an  insistence  of  **  straining  at  a  gnat 
and  swallowing  a  camel "  as  could  hardly  be  attri- 
buted reasonably  to  the  Legislature.  I  have 
assumed  that  the  Gk)vemment  department,  under 
sect.  2  of  the  Act,  has  nothing  to  do  with  the 
interests  of  lenders,  as  of  course  is  the  case  if  their 
authority  only  extends  to  increasing  the  capacity 
of  borrowers.  On  the  other  construction  the  want 
of  notice  to  the  lenders  would  increase  the 
arbitrary  nature  of  the  legislation,  if,  indeed, 
anything  could  be  more  arbitrary  than  an  enact- 
ment authorising  borrowers,  who  have  stipulated 
in  terms  for  a  loan  to  continue  for  thirty  years, 
to  pay  off  that  loan  whenever  it  is  to  their  advan- 
tage, without  even  the  usual  six  months'  notice 
to  which  an  ordinary  mortgagee  is  by  law  entitled 
when  the  day  for  redemption  had  passed,  or  any 
notice  whateoever.  ^^^^  ^,jj^^ 
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March  17  and  18, 1897. 

(Before  Lord  Eshbb,  M.B.,  Lopbs  and 
Ohitty,  L.JJ.) 

Pbeblbs  v.  The  Oswaldtwistlb  Ubban 
District  Ooitnoil.  (a) 

APFBAL  FBOM  THB  QITBBN'S  BBNCH  DITI8ION. 

Local  Oovemmeni — Sewers  —  Duty  of  local 
authority  to  make  sewers — DefavU — Bemed^f — 
Mandamus  —  Complaint  to  Local  Oovemment 
Boardr-^Public  Health  Act  1875  (38  A  39  Vict. 
c.  66),  ss.  15,  21,  299. 

A  mandamus  cannot  be  granted  to  compel  a  local 
authority  to  perform  the.  duty,  imposed  t^aon 
them  by  sect,  16  of  the  Public  Health  Act  1876, 
to  provide  sufficient  sewers  for  draining  their 
district,  a  complaint  to  the  Local  Ooverwnent 
Board,  under  sect,  299  of  the  Act,  being  the  eaclU' 
sive  remedy  for  neglect  of  that  duty. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Charles,  J.,  upon  the  argument, 
before  the  trial,  of  points  ox  law  raised  by  the 
pleadings  (17  Mag.  Oas.  700 ;  75  L.  T.  Rep.  m). 

The  statement  of  claim  was  as  follows  : 

1.  By  the  l^blio  Health  Act  1875,  aab-seots.  15  and 
21,  it  is  provided  that  every  local  authority  shall  oaoBe 
to  be  made  each  sewers  as  may  be  necessary  for  effec- 
tually draining  their  district  for  the  purposes  of  that 
Act,  and  that  the  owner  or  occupier  of  any  premises 

(•)  Beported  bj  J.  H.  Wiluamb,  Beq.,  Bwrlitflf^^t-Law. 
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within  the  distriet  of  a  looal  authority  shall  he  entitled 
to  oanee  hie  drains  to  emp^  into  the  sewers  of  that 
authoril^,  subject  to  certain  oooditions  therein  men- 
tioned. 

2.  By  the  Bivers  Pollution  Prevention  Act  1876,  sect. 
7,  it  is  provided  that  every  local  anthority  having 
BOwers  nnder  their  control  shall  give  facilities  for 
enabling  mannfaotnrers  within  their  district  to  carry 
the  liquids  proceeding  from  their  factories  or  manufac- 
turing prooesses  into  such  sewers. 

3.  The  defendantu  are  the  local  authority  for  the 
urban  district  of  Oswaldtwistle,  and,  as  such,  have 
under  their  control  the  sewers  within  the  said  district. 

4.  The  plaintiff  is  a  paper  manufacturer,  and  is  the 
owner  and  occupier  of  premises,  namely,  a  factory  called 
the  Whiteash  Paper  Mill,  within  the  said  district. 

'  5.  The  plaintiff  deeires  to  cause  his  drains  to  empty 
into  the  sewers  of  the  defendants,  and  to  carry  into  such 
sewen  the  liquids  proceeding  from  his  factory  or  mann- 
faoturing  processes,  and  is  willing  to  do  all  things  on 
his  part  to  be  done  in  that  behalf  pursuant  to  the  said 
Acts ;  but  the  sewers  within  the  district  are  not  such  as 
are  necessary  for  eifectually  draining  the  said  district 
for  the  purposes  of  the  Public  Health  Act  1875,  and  in 
particular  are  not  such  as  are  neo<*8eary  for  eifectually 
draining  the  plaintifF*s  said  premises,  whert-by  the 
plaintiff  is  unable  to  cause  his  drains  to  empty  into  the 
said  sewers,  or  to  carry  into  them  the  liqnids  proceeding 
from  hid  factory  or  manufacturing  processes. 

6.  The  plaintiff  has  required  the  defendants,  pursuant 
to  the  said  Acts,  to  cause  to  be  made  such  sewers  as  may 
be  neoessary  for  eifectually  draining  their  said  district, 
and  in  particular  for  effectually  draining  hie  said  pre- 
mises, and  to  give  facilities  for  enabling  him  to  carry 
into  their  sewers  the  liqnids  proceeding  from  bis  factory 
pr  manufacturing  processes ;  but  the  defendants  have 
refused  and  refuse  to  comply  with  such  requirementf*. 

The  plaintiff  claims  a  mandamus  commanding  the 
defendants  to  cause  to  be  made  such  sewers  as  may  be 
necessary  for  effectually  draining  their  district  for  the 
purposes  of  the  Public  Heelth  Act  1875,  and  to  give 
facilities  for  enabling  the  plaintiff  to  carry  the  liquid 
proceeding  from  his  factories  or  manufacturing  prooevies 
into  the  sewers  under  their  control. 

The  following  are  the  material  paragraphs  of 
the  statement  of  defence : 

1.  As  to  so  much  of  the  plaintiffs  claim  as  is  for  a 
writ  of  mandamtu  commanding  the  defendants  to  cause 
sewers  to  be  made,  the  defendants  object  that  the 
action  does  not  lie  in  law,  and  tliat  no  such  writ  can  be 
granted,  on  the  ground  that  the  plaintiff's  remedy  (if  any) 
is  to  make  a  complaint  to  the  Local  Government  Board 
pursuant  to  sect.  299  of  the  Public  Health  Act  1875, 
and  also  on  the  ground  that  the  only  remedy  for  the 
defendants'  alleged  noncompliance  with  sect.  15  of  the 
s«id  Act  is  the  making  of  such  complaint,  and  on  the 
groond  that  the  said  writ  is  claimed  only  as  ancillary  to 
or  for  the  purposes  of  the  claim  for  the  writ  in  para- 
graph 2  hereof  referred  to,  and  that  the  plaintiff's  claim 
for  such  lastiy  mentioned  writ  is  bad  on  the  grounds  in 
paragraph  2  hereof  set  forth,  and  on  the  ground  that  the 
obligation  imposed  by  sect.  15  of  the  said  Act  does  not 
extend  to  obligations  imposed  by  the  Bivers  Pollution 
Prevention  Act  1876,  sect.  7,  nor  to  provision  for  the 
receipt  of  the  liquids  from  the  plaintiff's  factory,  and  on 
the  ground  that  the  plaintiff  has  disclosed  no  case  show- 
ing that  the  court  ought  to  exercise  its  discretionary 
power  (if  any)  of  granting  a  writ  in  the  plaintiff's  favour. 

2.  As  to  so  much  of  the  plaintiff's  claim  as  is  for  a 
writ  of  mandamus  comman<^ing  the  defendants  to  give 
the  plaintiff  facilities  to  carry  his  liquids  into  the  newers 
under  the  defendants'  control,  the  defendautrt  ohji'oc  that 
the  action  does  not  lie  in  law,  and  that  no  such  wiit  can 
be  granted  on  the  ground  that  the  plaintiff's  remedy  (if 
any)  is  to  proceed  under  and  in  accordance  with  the 
Bivers  Pollution  Prevention  Act  1876,  sect.  10,  and  on 


the  ground  that  this  honourable  court  has  no  jurisdic- 
tion to  entertain  the  action,  the  remedy  provided  by  law 
being  in  the  County  Court  of  the  plane  where  tbe  alleged 
offence  against  the  said  Act  was  committed,  and  on  the 
ground  that  sect.  7  is  not  applicable  in  regard  to  sewers 
not  yet  constructed,  and  on  l^e  ground  that  the  plaintiff 
has  not  disclosed  any  case  showing  that  the  ouurt  ought 
to  exercise  its  discretionary  power. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides : 

Sect  15.  Ev«ry  looal  authority  shall  keep  in  repair 
all  sewers  belonging  to  them,  and  shall  cause  to  be  made 
such  sewers  as  may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act. 

Sect.  21.  The  owner  or  occupier  of  any  premises 
within  the  district  of  a  local  authority  shall  be  entitled 
to  cause  his  drams  to  empty  into  the  sewers  of  that 
authority  on  condition  of  his  giving  such  notice  as  m>%y 
be  required  by  that  anthority  of  his  intention  so  to  do, 
and  of  complying  with  the  regulations  of  that  authority 
in  respect  of  the  mode  in  which  the  communications 
between  such  drains  and  sewers  are  to  be  made,  and 
subject  to  the  control  of  any  person  who  may  be  appointed 
by  that  anthority  to  superintend  the  making  of  such  com- 
munications. Any  person  oauHing  a  drain  to  empty  into 
a  sewer  of  a  local  authority  without  complying  with  the 
prorisions  of  this  section  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds,  and  tbe  looal  authority  may 
close  any  oommnnication  between  a  drain  and  sewer 
made  in  contravention  of  this  section,  and  may  recover 
in  a  summary  manner  from  tbe  person  so  offending  any 
expenses  incurred  by  them  nnder  this  section. 

Sect.  299.  Where  complaint  U  made  to  the  Looal 
Government  Board  that  a  local  authority  has  made 
default  in  proriding  their  district  with  sufficient  sewers, 
or  in  providing  their  district  with  a  supply  of  water, 
in  cases  where  danger  arises  to  the  health  of  the  inhabi- 
tants from  the  insufficiency  or  unwholesomeness  of  the 
existing  supply  of  water,  and  a  proper  supply  can  be  got 
at  a  reattonable  cost,  or  that  a  local  authority  ban  made 
default  in  enfortiing  any  provi«ion8  of  this  Act  which  it 
is  their  duty  to  enforce,  the  Local  Government  Board,  if 
satisfied  after  due  inquiry  that  the  authority  has  been 
guilty  of  the  alleged  default,  shall  make  an  order  limiting 
a  time  for  the  performance  of  their  duty  in  the  matter 
of  such  complaint.  If  such  duty  is  not  performed  by 
the  time  limited  in  the  order,  such  order  may  be  enforced 
by  writ  of  mandamus^  or  the  Local  Government  Board 
may  appoint  some  person  to  perform  such  duty,  and 
shiJl  by  order  direct  that  the  expenses  of  performing 
the  same,  together  wioh  a  reasonable  remuneration  to 
the  person  appoiu ted  for  superintending  such  performance, 
and  amounting  to  a  sum  upeoified  in  tbe  order,  together 
with  the  costs  of  the  prooeedingfs,  shall  be  paid  by  the 
authority  in  default;  and  any  order  made  for  the  pay- 
ment of  such  expenses  and  costs  may  be  removed  into 
the  Court  of  Queen's  Bench,  and  may  be  enforced  in  the 
same  manner  as  if  the  same  were  an  order  of  suoh 
court.  Any  person  appointed  under  this  section  to  per- 
form the  duty  of  a  defaulting  local  authority  shall,  in  the 
performance  and  for  the  purposes  of  such  duty,  be  vested 
with  all  the  powers  of  such  authority  other  than  (save  as 
hereinafter  provided)  the  powers  of  levying  rates ;  and 
the  Looal  Government  Board  may  from  time  to  time  by 
order  change  any  person  so  appointed. 

The  questions  of  law  raised  bj  the  pleadings 
were  ar^ned  before  Charles,  J.,  who  gave  jndig- 
ment  in  favour  of  the  plaintiff  that  he  was  entitled 
to  a  mandamus  commanding  the  defendants  to 
cause  to  be  made  such  sewers  as  may  be  neces- 
sary for  effectually  draining  their  district,  under 
the  Public  Health  Act  1875,  and  in  particular  the 
plaintiff's  promises:  (17  Mag.  Gas.  700;  75  L.  T. 
Rep.  689). 

The  defendants  appealed. 
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Joseph  Walton,  Q.C.  and  DanchwerU  for  the 
appellaatB. — An  action  will  not  lie  for  a  rtuxtidii' 
mus  to  compel  a  local  anthority  to  perform  the 
obligation  imposed  by  sect.  15  of  tiie  Pnblic 
HesSth  Act  1875.  The  only  remedy  for  non- 
performance of  that  obligation  is  by  complaint  to 
the  Local  Grovemment  Soard  under  sect.  299  of 
the  Act.  Since  Charles,  J.,  gave  judgment  in 
this  case,  the  case  of  Rotyinson  v.  The  Mayor,  Ac, 
af  Workington  (ante,  p.  7)  has  been  decided  in 
this  court.  In  that  case  it  was  laid  down  that 
the  remedy  provided  by  sect.  299  is  the  only 
remedy  for  non-falfilment  by  a  local  autho- 
rity of  the  obligation  imposed  by  sect.  299.  Lord 
Eaher,  M.A.  said  :  **  Now,  except  for  this  Act  of 
Parliament,  the  defendants  would  be  under  no 
liability  to  drain  the  district.  Their  duty  to  others 
exists  entirely  under  this  Act  of  ParUament. 
That  being  so,  and  a  remedy  in  case  of  default  in 
their  fulfilment  of  this  duty  being  provided  in  the 
veiy  same  Act,  I  have  no  hesitation  in  saying 
that  that  remedy  given  by  the  sttttute  is  the  only 
one  which  can  be  used  against  them  in  case  of 
their  default  in  fulfilment  of  such  a  duty."  The 
law  was  laid  down  in  the  same  way  in  Wolver* 
Hampton  Waterworks  Company  v.  Hawkeeford, 
(6  C.  B.  N.  S.  336). 

Bigham,  Q.C.  and  0.  A.  BusaeU,  Q.C.  for  the 
respondent. — Sect.  299  of  the  Public  Health  Act 
1875  does  not  provide  a  remedy  for  breach  of  the 
obligation  imposed  by  sect.  15,  or  a  mode  of 
enforcing  that  obligation.  The  provisions  of  sect. 
299  only  create  a  general  duty  and  power  in  the 
Local  Government  Board  of  supervising  local 
authorities  in  the  performance  of  their  duties. 
This  question  is  not  concluded  by  the  case  of 
Robinson  v.  The  Mayor,  &c ,  of  Workington  (uhi 
sup,)  The  decision  in  that  case  was  only  that  an 
action  for  damages  would  not  lie  against  a  local 
authority  for  mere  nonfeasance ;  the  observations 
as  to  a  complaint  under  sect.  299  being  an  excla- 
(uve  remedy  were  mere  obiter  dicta.  In  OloBsop  v. 
Heston  and  Isleworth  Local  Board  (40  L.  T.  Kep. 
736 ;  12  Ch.  Div.  102)  James,  L. J.,  speaking  of 
sect.  15,  said :  "  A  mandamus  might,  on  proper 
evidence  of  refusal,  of  which  I  see  none  here,  be 
applied  for  in  the  Queen's  Bench  Division  in  the 
exercise  of  its  great  prerc^ative  jurisdiction,  to 
compel  all  bodies  having  an  authority  under  an 
Act  of  Parliament  to  perform  the  duties  the 
Legislature  had  imposed  on  them.  That  manda- 
mus  might  be  applied  for  by  any  individual  who 
could  show  a  sufficient  caune,  and  the  court  might 
grant  it,  if  it  could  see  that  something  the  public 
body  oa^ht  to  do  was  neelected  to  be  done.  And 
Brett,  LJ,  said:  "Now,  supposing  they  had 
neglected  or  ref  ased  to  do  their  duty,  then  1  think 
they  would  have  been  liable  to  a  mandamuSy  but 
not  a  mandamus  to  be  granted  by  the  Chancery 
Division.''  In  the  present  case  the  only  question 
leally  in  dispute  is  one  of  law,  that  is,  whether 
the  defendants  are  bound  to  take  the  liqaids  from 
the  plaintiff's  factoiy  as  sewage.  That  question 
of  law  has  to  be  decided  before  the  Local  Govern- 
ment Board  can  determine  whether  any  and  what 
drainage  works  ought  to  be  done  by  the  defen- 
dants. The  Local  Government  Board  is  not  a 
coort  or  a  judicial  body  to  decide  questions  of  law : 

Eeetes  v.    Wirral  Riural   Sanitary  Authority,   17 
Q.  B.  Div.  107. 

A  mandamus   has  been  granted  commanding   a 


local  authority  to  perform  its  obligationa  undeir 
sect.  15: 

Beg.  V.  27^9  Mayor  ^c,  of  Battings,  75  L.  T.  Bep. 
377  ;  (1897)  1  Q.  B.  46. 

The  power  to  make  a  complaint  given  by  sect.  299 
is  not  imperative.  That  section  only  enables  a 
complaint  to  be  made  to  the  Local  Goverment 
Board,  which  will  be  followed  by  an  inquiry. 
That  provision  can  only  apply  to  cases  which  the 
Local  Government  Board  can  properly  decide 
without  determining  questions  of  law. 

Danckvoerts  replied. 

Lord  Ebheb,  M.B. — ^In  this  case  there  is  a. 
local  authority,  and  there  is  above  that  local 
authority  the  Local  Government  Board.  Within 
the  district  of  the  local  authority  liquid  of  some 
kind,  whether  pure  or  dirty,  has  come  from  the 
plaintiff's  factory,  and  has  spread  itself  over  a 
part  of  the  district.  The  person  who  has  brought 
that  liquid  within  the  district,  that  is  the  plain- 
tiff, says  that  the  local  authority  ougbt  to  take 
away  the  inundation  of  the  liquid  which  he  has 
caused,  because  it  does  mischief  to  the  whole 
district,  and  it  is  the  duty  of  the  local  authority 
to  clear  the  district  of  that  mischief ;  that  sewers 
are  in  existence  within  the  district  which  other- 
wise would  be  sufficient  to  drain  the  district,  but 
which,  because  of  the  liquid  from  the  plaintiff's 
factory,  are  not  sufficient;  and  he  says  that  the 
loctl  authority  ought  to  make  larger  sewers  in 
order  to  be  able  to  carry  away  all  the  liquid.  The 
plaiptiff  does  this  in  order  to  relieve  himself  from 
the  liquid  which  he  has  caused.  The  plaintiff 
then  brings  this  action  against  the  local  autho- 
rity asking  for  a  mandamus  commandiDg  them, 
in  effect,  to  clear  their  district  from  the  inuQ- 
da^ion  which  he  himself  has  caused.  By  the 
jadgmeat  of  Charleti,  J.  he  has  obtained  that 
mandamus,  which  orders  the  local  authority  to 
)nake  sufficient  sewers  to  drain  their  district,  and 
in  particular  to  drain  the  plaintiff's  premises. 
It  is  said  on  behalf  of  the  plaintiff  that  the  only 
question  which  is  raised  in  the  action  is  a  question 
of  law.  That  is  not  true,  for  if  the  judgment  of 
Charles,  J.  is  upheld  there  is  much  more  than  a 
question  of  law;  a  part  of  the  remedy  granted 
goes  far  beyond  the  question  of  law,  for  it  orders 
large  expensive  works  to  be  carried  out.  The 
local  authority  have  contended  that  the  plaintiff 
cannot  maintain  this  action  at  all,  either  upon 
questions  of  law  or  upon  questions  of  fact ;  tnat 
such  questions  cannot  be  separated,  and  have  not 
been  separated;  and  that  the  plaintiff  is  not 
entitled  to  have  a  m,andamus  commanding  them 
to  do  the  works.  The  defendants  contend  that 
their  liability  to  clear  their  district  is  an  obli- 
gation imposed  upon  them  by  statute;  that, 
apart  from  the  statute,  there  is  no  obligation 
whatever  upon  them  to  make  any  sewers  at  all ; 
that  this  is  an  obligation  imposed  upon  them  by 
statute,  and  that  in  the  statute  itself,  if  any 
allegation  is  made  that  this  obligation  is  not  beinff 
properly  performed,  a  remedy  is  given.  It  is  urgea 
that  the  courts  of  law  have  over  and  over  again 
laid  it  down  as  a  canon  of  construction,  that,  if 
in  an  Act  of  Parliament  a  new  obligation  is 
imposed,  and  in  that  Act  there  is  a  remedy  pro- 
vided for  non-fulfilment  of  that  obligation,  tnen 
the  remedy  given  in  the  Act  of  Parliament  is  the 
only  remedy,  and  that  that  rule  of  construction  is 
to  be  applied  to  all  statutes.     Now,  in  obedience 
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to  that  rule  of  conetraction,  in  Bohinaon  v.  The 
Mayor,  Jte.,  of  Workington  {uhi  8up.\  this  court 
held  that  in  this  very  Act  of  Parliament  there 
was  an  obligation  imposed  which  was  not  known 
to  the  common  law,  and  that  sect.  299  of  the  Act 
does  afford  a  remedy  if  that  obligation  is  not 
fulfilled,  and  that  remedy  is  by  application  to 
the  Local  Gk)yemment  Board,  and  that  con- 
sequently, in  accordance  with  the  above  rule  of 
construction,  the  only  remedy  which  any  indivi- 
dual in  the  district  has  is  that  remedy  f^iven  by 
the  Act.  It  is  true  that  in  that  case  the  action 
was  for  damages,  and  that  in  the  present  case  the 
action  is  for  a  mandamus.  But  the  difference  is 
only  that  another  remedy  is  asked  for.  In 
neither  case,  however,  is  the  remedy  that  which  is 
provided  by  sect.  299  of  the  Act.  Therefore, 
according  to  the  reasoning  of  the  judgment  of 
Bobinson  v.  The  Mayor,  &c,,  of  Workington  (ubi 
•up.),  this  action  for  tkmandamiLs  cannot  be  main- 
.  tained.  We  must^  therefore,  hold  that  this  action 
cannot  be  maintained.  It  is  argued  that  this 
action  can  be  maintained  because  there  is  a 
question  of  law  to  be  determined,  which  is  the 
only  matter  in  dispute,  and  that  the  plaintiff  is 
entitled  to  have  that  question  of  law  decided  by 
the  court.  But  the  plaintiff  has  not  brought  this 
action  making  that  claim ;  he  has  brought  the 
action  claiming  a  m^ndamue  to  compel  the  local 
authority  to  do  the  work.     If  this  claim  raises  a 

auestion  of  law,  he  cannot  say  on  that  account 
tiat  he  is  entitled  to  pass  by  the  Local  Gk)vem- 
ment  Board  and  obtain  a  mandimus  by  action,  to 
the  local  authority  to  do  the  work  without  any 
reference  to  the  Local  Government  Board. 
Assuming  that  the  Local  Government  Board 
would  have  to  determine  a  question  of  law  upon 
a  complaint  made  to  them  under  sect.  299, 1  do  not 
hesitate  to  say  that  the  Local  Gk)vemment  Board 
must,  determine  the  question  of  law  if  it  has  to 
be  determined.  The  Act  of  Parliament  has 
imposed  that  duty  upon  the  Local  Government 
Board.  It  is  urged  that  in  such  case  there  would 
be  no  appeal.  If  the  matter  is  within  their  juris- 
diction, the  Local  Government  Board  must  decide 
on  questions  of  law  and  of  fact,  even  though 
there  may  be  no  appeal.  That  may  impose  very 
serious  consequences,  but  we  must  non  now  deter- 
mine the  extent  of  the  powers  of  the  Local 
Government  Board.  I  think  that  the  powers  of 
the  Local  Government  Board  are  as  large  as 
possible,  and  I  do  not  wish  to  place  any  limitation 
npoD  tho^e  powers  by  our  judgment  in  this  case. 
I  am  unable  to  agree  with  the  judgment  of 
Charles,  J.  and  think  that  this  appeal  must  be 
allowed. 

Lopes,  L.J. — The  plaintiff  has  brought  this 
action  against  a  local  authority  claiming  a  man- 
damtM,  At  the  trial  Charles,  J.  granted  a  man- 
damue  commanding  the  defendants  to  cause  to 
be  made  such  sewers  as  may  be  necessary  for 
effectually  draining  their  district  under  the  Public 
Health  Act  1875,  and  in  particular  the  plaintiff's 
premise^.  It  is  contended,  on  behalf  of  tne  defen- 
dants, that  the  action  will  not  lie.  The  ground 
of  that  contention  is  that,  under  the  provisions 
of  sects.  15,  21,  and  299  of  the  Public  Health 
Act  1875  no  action  can  be  brought.  Sect.  15  of 
the  Act  provides  that  **  every  local  authority  shall 
keep  in  repair  all  sewers  belonging  to  them,  and 
shall  cause  to  be  made  such  sewers  as  may  be 
necessary  for  effectually  draining  their  district 


for  the  purposes  of  this  Act " ;  sect.  21  provides 
that  "the  owner  or  occupier  of  a^'y  premises 
within  the  district  of  a  local  authority  shall  be 
entitled  to  cause  his   drains  to  empty  into  the 
sewers  of  that  authority  " ;  and  sect.  299  provides 
that  *'  where  c  »mplaint  is  made  to  the    Local 
Government  Board  that  a  local  authority  has 
made  default  in  providing  their  district  with  suffi- 
cient    sewers    .    .    .    the    Local     Grovemment 
Board,  if  satisfied,  after  due  inquiry,  that  the 
authority  has  been  guilty  of  the  alleged  default, 
shall  make  an  order  limiting  a  time  for  the  per- 
formance of  their  duty  in  the  matter  of  such  com- 
plaint.   If  such  duty  in  not  performed  by  the 
time  limited  in  the  order,  such  oi*der  may  be 
enforced    by  writ  of   manclamue,  or  the  Local 
Gk)vemment  Board  may  appoint  some  person  to 
perform  such  duty."    It  is  contended  that  this 
action  cannot  lie  for  a  'mandamuM,  because  the 
Act  of  Parliament  has  provided  a  specific  remedy. 
In  my  opinion,  sect.  15  of  the  Act  does  not  create 
any  duty  towards  individuals,  but  only  to  the  dis- 
trict, and  sect.  299  gives  a  specific  remedy  for  the 
benefit  of  the  district.    If  it  is  true  that  a  specific 
remedy  is  provided  by  the  Act,  which  comes  with- 
in the  general  ruin  that  where  a  general  obliga- 
tion is  created  by  statute,  and  a  specific  remedy 
is  provided  by  the  same  statute  for  non-perform- 
ance of  that  obligation,  then  that  remedy  is  the 
only  remedy.    That  has  been  laid  down  clearly  in 
Doe  v.  Bridges  (1  B.  &  Ad.  847),  Stephens  v.  Jea- 
eocke  (11   Q.  B.  731),  and  Marshall  y.  NichoUe 
(18  Q.  B.  882),  and  in  many  other  cases.    That 
being  so,  it  appears  to  me  that  this  action  will  not 
lie.   I  cannot  aistinguish  this  case  from  Bobinson 
v.  The  Mayor,  &c.,  of  Workington  (ubi  sup.),  and  I 
will  not  now  repeat  what  I  said  in  that  case,  but  I 
adhern  to  all  that  I  then  said.    The  point  is  made 
by  the  respondent  that  it  is  a  question  of  law 
which  is  raised  in  this  case.     I  cannot  see  that 
that  makes  any  difference.    If  a  question  of  law 
does  arise,  it  must  be  dealt  with  by  the  Local 
Government  Board,  in  the  same  way  as  all  other 
matters,  under  sect.  299  of  the  Act.    If  the  Local 
Government    Board    exceed    their    jurisdiction, 
their  order  may  be  brought  up  by  certiorari,  and 
may  be  quashed.    So  far  as  there  may  be  ques- 
tions of  law,  I  think  that  it  was  the  intention  of 
the  Legislature  that  they  should  be  dealt  with  by 
the  Local  Government  Board.     I  agree,  therefore, 
that  the  jud^nnent  of  Charles,  J.  must  be  reversed, 
and  that  this  appeal  musb  be  allowed. 

Chitty,  L.J.  —  I  treat  this  case  as  being 
governed  by  the  case  of  Bobinson  v.  The  Mayor, 
&c.,  of  Workington  (ubi  sup.)  recently  decided  in 
this  court,  and  therefore  1  consider  it  necessary 
to  add  but  a  few  words.  The  plaintiff  has  obtained 
a  judgment  from  Charles,  J.,  that  he  is  entitled 
to  a  mandamus  commanding  the  defendants  to 
cause  to  be  made  such  sewers  as  may  be  necessary 
for  effectually  draining  their  district  under  the 
Public  Healtn  Act  1875,  and  in  particular  the 
plaintiff's  premises.  That  order  is  founded  upon 
the  provisions  of  sect.  15  of  the  Act.  Now,  the 
duty  which  ia  imposed  by  sect.  15  is  a  new  duty 
imposed  by  statute  upon  a  statutory  body.  The 
rule  in  such  cases  is  that,  if  a  specific  remedy  is 
found  in  the  Act  itself  for  non- performance  of 
Uie  duty,  then  that  is  the  only  remedy.  I  think 
that  there  is  such  a  remedy  provided  by  this  Act. 
An  argniment  has  been  founded  upon  the  words 
at  the  oeginning  of  sect  299,  "  where  a  complaint 
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18  made,"  that  it  is  not  imperative  to  go  to  the 
Local  GoTemment  Board.  In  mj  opinion  that  is 
not  a  g^d  argument.  Whenever  a  court,  or 
other  tribunal,  is  appealed  to,  the  proceeding  is 
always  commenced  bj  some  kind  of  complaint. 
Those  words  do  not  in  nnj  way  cut  down  the 
provisions  of  the  Act.  Of  course  it  is  not  ex- 
pressed in  the  Act  that  it  shall  be  imperative  to 
proceed  under  sect.  299,  and  that  that  is  the 
exclusive  remedy.  It  has  been  ur^ed  that  the 
Local  Government  Board  is  not  a  judicial  body. 
I  think,  however,  that  it  is  the  most  competent 
tribunal  to  discharge  duties  of  this  kind,  and  to 
determine  whether  the  sewers  of  a  distiict  are 
sufficient.  When  the  Local  Government  Board 
has  made  an  order  upon  a  local  authority,  that 
order  may  be  enforced  by  mandamus^  but  in  the 
first  place  a  complaint  to  the  Local  Government 
Board  must  always  be  made.  I  agree  therefore 
that  this  appeal  must  be  allowed. 

Appeal  aUoxoed, 

Solicitors  for  the  appellants,  Soames,  Edwards^ 
and  Jones,  for  Costeker,  Darwen. 

Solicitors  for  the  respondent.,  Pritr.hard,  Eagle- 
field,  and  Co.,  for  Boote  and  Edgar,  Manchester. 


Thursday,  March  18,  1897. 

(Before  Lord  Eshbr,  M.B.,  Lopes  and 
Chittt,  L.J  J.) 

The  Mayor,  Aldermen,  and  Buroesses  of 
SouTHPORT  V.  The  Birkdale  Urban  Dib- 
TRicT  Council,  (a) 

APPEAL    rROM  THE    (^VEEN'S    SENCH    DIVISION. 

Praciiee — Appeal^Court  of  Appeal — Jurisdiction 
— "  Criminal  cause  or  matter  — Supreme  Court 
of  Judicature  Act  1873  (36  &  37  Vict.  e.  66), 
•.47. 

By  a  local  Act  it  was  provided  that,  "  if  it  shall  at 
any  time  he  proved  to  the  satisfaction  of  any  two 
juitices,  after  hearing  the  parties,  thai  the 
iUuminaiing  power  of  the  gas  supplied  by  the 
corporation  in  the  said  township  did  not,  when 
so  tested  as  aforesaid,  equal  the  iUumincUing 
power  by  this  Act  prescribed,*'  the  corporation 
shall  forfeit  such  sum  not  exceeding  202.  as  such 
justices  shaU  determine,  to  be  paid  to  the  local 
board. 

Upon  an  information  and  complaint  by  the  local 
board  under  the  above  provisions,  the  justices 
convicted  the  corporation  and  imposed  a  penalty 
of  102.,  and  staled  a  case  for  the  opinion  of  the 
High  Court. 

Held,  thai  the  judgment  of  the  High  Court  upon 
the  case  was  a  ivdgm^ent  in  a  "  criminal  cause  or 
matter,''  within  the  meaning  of  sect.  47  of  the 
Judicature  Act  187S,fro7n  which  no  appeal  would 
lie  to  the  Court  of  Appeal. 

This  was  an  appeal  by  the  Birkdale  Urban 
District  Council  against  the  judgment  of  the 
Divisional  Court  (Wills  and  Wright,  JJ.)  upon  a 
case  stated  by  justices. 

The  case,  so  far  as  is  material  to  this  report, 
was  as  follows : — 

Case  stated  by  five  of  Her  Majesty's  justices 
of  ihe  pesce  of  tne  county  of  Lancaster  sitting  as 
a  Court  of  Summary  Jurisdiction  at  the  pohce- 

(«)  Bepoitad  by  J.  H.  Williama  Em).,  Barristor-iit-Law. 
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court^  Birkdale,  in  the  Southport  Petty  Sessional 
Division  of  the  said  county,  by  adjournment  on 
the  25th  June  1896 : 

This  was  an  information  preferred  by  the  Birkdale 
Urban  District  Oonncil  against  the  Mayor,  aldermen, 
and  burgesses  of  the  boroagh  of  Sonthport,  in  the  said 
oonnty  of  Lancaster,  for  an  o£Fence  in  respeot  of  which 
the  following  information  had  been  duly  laid  onder  the 
Sonthport  Improvement  Act  1872 

For  that  the  said  mayor,  aldermen,  and  bnrgesses 
having  the  right  of  snpply  of  gas  in  the  said  nrban 
district  of  Birkdale,  and  furnishing  snoh  supply  of 
gas  in  the  said'  urban  district  on  the  10th  Feb. 
1896,  unlawfully  did  not  supply  such  gas  in  the  said 
urban  district  when  tested  at  a  meter  and  other  ap|)a- 
ratus  of  and  provided  by  the  said  urban  district  council  in 
the  said  urban  district  on  the  lOtb  Feb.  1896,  of  the 
illuminating  power  as  to  produce  from  an  Argaud 
burner  haying  fifteen  bol^-s  and  a  B^ven-inch  chimuey, 
being  the  approved  burner  and  chimney  agreed  upon  in 
the  statute  in  that  behalf  for  then  testing  in  the  said 
urban  district,  consuming  5  cubic  feet  of  gas  per  hour,  a 
light  equal  in  intensity  to  the  light  produced  by  twenty 
Mperm  candles  (»f  six  in  the  pound,  burning  120  grains 
per  hour  contrary  to  the  Southport  Improvement  Act 
1871  and  the  Acts  incorporated  therewith. 

After  hearing  the  parties  and  the  evidence  adduced 
by  them,  we,  the  said  justices,  thereupon  convicted  the 
said  mayor,  aldermen,  and  bnrgedses  (hereinafter  called 
the  appellants)  on  the  said  Information,  and  imposed  a 
penalty  of  101.,  and  ascertained  and  ordered  the  costs  to 
be  paid  as  prescribed  by  sect.  41  of  the  said  Act.  And 
the  appellants,  alleging  that  they  were  aggrieved  at  the 
said  conviction  as  being  erroneous  in  point  of  law,  did 
within  seven  clear  days  thereafter  apply  to  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  the  gronndd 
of  such  determination  for  the  opinion  thereon  of  the 
Queen's  Bench  Division  of  the  High  Court. 

The  appellants,  by  their  town  clerk  and  borough 
treasurer,  on  thf*  3rd  July  1896,  attended  at  a  court  of 
summary  jurisdiction,  sitting  at  the  police  court,  in 
Southport,  for  the  borough  of  Sonthport,  and  entered 
into  a  recognisance  on  behalf  of  the  said  appellants, 
before  two  justices,  the  one  a  justice  both  for  the 
borough  and  for  the  county  of  Lancaster,  the  other  a 
justice  for  the  borough  but  not  for  the  county,  to  prose- 
cute the  said  appeal,  and  subsequently,  to  wit,  on  the 
16th  July  1896,  the  said  town  clerk  and  borough 
treasurer  attended  at  the  court  of  summary  jurisdiction 
sitting  at  Birkdale  aforesaid  in  and  for  the  petty 
sessional  division  of  Southport,  where  the  said  appellants 
were  convicted,  and  entered  into  a  similar  recognisance 
to  prosecute  the  said  appeal. 

Wherefore  we  the  said  justices,  in  compliance  with 
the  said  request  and  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  do  hereby  state  and  sign 
the  following  case  for  the  opimon  of  the  said  court. 

The  facts  were  then  stated,  and  the  case  pro- 
ceeded as  follows : — 

We  therefore  adjudged  and  determined  the  appellants 
goilty  of  the  said  offence  with  which  they  were  oharcred 
in  the  said  information. 

The  solicitor  for  the  appiellants  applied  to  us  to  place 
an  interpretation  on  the  term  '*  approved  "  in  the  said 
sect.  35,  but  we  did  not  do  so. 

The  question  for  the  opinion  of  the  court  is  whether 
or  not  we  were  right  iu  holding  that  upon  the  facts 
above  stated  the  appellants  were  bound  to  supply  gas 
when  tested  by  the  testing  meter  supplied  by  the  re- 
spondents, and  with  the  prescribed  Argand  15-hole 
burner  provided  by  the  illuminating  power  prescribed 
by  sect.  35. 

If  the  court  should  be  of  opinion  that  they  were  so 
bound,  then  our  decision  is  to  be  affirmed ;  but  if  the 
court  should  be  of  opinion  that  they  were  not  so  bound, 
then  our  decision  is  to  be  reversed. 
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The  Soathport  Improvement  Act  1871  (34  &  35 
Vict.  c.  cxl.)  proyides  ; 

Seot.  40.  If  the  local  board  shall  provide  within  the 
towDffbip  a  testing  meter  or  meters  and  other  apparatas 
for  tenting  the  Ulominatlng  power  of  the  gas  within  the 
tfiwnship,  they  may,  by  an  order  or  orders  in  writing, 
from  time  to  time  appoint  some  competent  person,  not 
being  one  6f  themselves,  nor  one  of  their  officers  or 
servants,  to  make  experiment  of  the  illuminating  power 
of  the  gas  by  means  of  snob  testing  meter  and  other 
apparatus,  bnt,  three  honrs  previous^  notice  in  writing 
shall  be  given  to  the  corporation  of  such  intended 
experimAnt,  and  the  manager  of  the  gasworks  or  some 
other  dnly  authorised  officer  of  the  corporation  shall 
have  access  to  the  place  of  testing,  and  if  it  shall  at 
any  time  be  proved  to  the  Mttisfa'^tion  of  any  two 
justices  after  hearing  the  parties  that  the  ill umina tint; 
power  of  the  gas  supplied  by  the  corporation  in  the 
said  towniihip  did  not,  when  so  tested  as  aforsf^aid, 
equal  the  illuminating  power  by  this  Act  pr<>Bcrihed, 
the  oorporatiou  shall  forfeit  such  sum  not  exceeding 
twenty  pounds  as  such  justices  shall  determine,  to  be 
paid  to  the  local  board. 

Sect.  41.  The  costs  in  either  of  the  cases  aforesaid 
of  and  attending  such  experiment,  including  the  remune- 
ration to  be  paid  to  the  person  making  the  same  and 
the  co«ts  of  the  proceedings  before  the  justices,  shall  he 
ascertained  by  such  justices,  and  in  the  event  of  any 
penalty  beinir  imposed  on  the  corporation  shall  be  paid, 
together  with  such  penalty,  by  the  corporation,  but 
in  the  event  of  no  penal^  being  imposed  the  costs 
shall  be  in  the  discretion  of  the  justices. 

Upon  the  argument  of  the  case,  the  Divisional 
Court  (Wills  and  Wright.  JJ.)  reversed  the 
decision  of  the  justices  and  quashed  the  convic- 
tion. 

The  Birkdale  Urban  District  Council  appealed. 

The  Supreme  Court  of  Judicature  Act  1873 
{36  &  37  Vict.  c.  66)  provides : 

Sect.  47.  .  .  .  No  appeal  shall  lie  from  any  judg- 
ment of  the  said  High  Court  in  any  criminal  cause  or 
matter,  save  for  some  error  of  law  apparent  upon  the 
record,  as  to  which  no  question  shall  have  been  reserved 
for  the  consideration  of  the  said  judges  under  the  said 
Act  of  the  eleventh  and  twelfth  years  of  Her  Majesty's 
reign. 

Moidton,  Q.C.,  Brynmor  Janea,  Q.C.,  and  8.  T, 
Evans,  for  the  respoadente. — There  is  a  prelimi- 
nary objection  to  the  hearing  of  this  appeal. 
This  is  an  appeal  from  a  judgment  of  the  High 
Court  in  a  '*  criminal  cause  or  matter,*'  within  the 
meaning  of  sect.  47  of  the  Judicature  Act  1873, 
and,  therefore,  the  appeal  will  not  lie.  These 
proceedings  were  commenced  by  information  and 
summons,  and  were  in  respect  of  an  offence  for 
not  supplying  gas  of  sufficient  illuminating  power 
contrary  to  the  provisions  of  sect.  40  of  the 
Southport  Improvement  Act  1871  There  was  a 
conviction,  ana  the  imposition  of  a  penalty  of  102. 
The  proceedings,  were,  therefore,  clearly  of  a 
criminal  character,  and  might  have  resulted  in 
imprisonment  for  nonpayment  of  the  penalty, 
if  taken  against  an  individual : 

Seaman  v.  Burley,  75  L.  T.  Bep.  91 ;  (1896)  2  Q.  B. 
844. 

Though  the  proceedings  are  against  a  colora- 
tion, and  consequently  cnnnot  result  in  imprison- 
ment, yet  the^  are  criminnj  proceedings  if  they 
might  result  in  imprisonment  in  the  case  of  an 
individual  : 

Reg,  V.  IVlsr,  60  L.  T.  Bep.  662;  (1891)  2  Q.  B. 
588. 


It  is  cleir  upon  the  authorities  that  proceedingn 
such  Hs  those  which  arn  Huthori^ed  by  sect  40 
of  this  local  Act  are  a  criminal  cause  or  matter  : 

Ex  parte  Schofield,   64  L.  T.  Bep.  780 ;   (1891)  2 

Q.  B.  428 ; 
Payne  v.  Wright^  66  L.  T.  Bep.  140  ;  61  L.  J.  114, 

M.  C. 

Bigham  Q.C.  and  James  Fox,  for  the  appellants. 
— This  is  not  a  criminal  cause  or  matter  at  all. 
By  the  local  Act  the  corporation  are  made  a  gas 
authority,  and  enter  into  a  statutory  bargain  with 
the  Birkdale  local  authority  for  the  supply  of  gad. 
The  proceedings  under  sect.  40  of  the  local  Act 
are  proceedings  by  which  the  complainnnts  ask 
that  the  corporation  shall  pwy  to  them  the 
money  compensation  fix^d  by  the  statute  to  be 
paid  for  a  breach  of  a  statutory  b-irg^in.  Pro- 
ceedings under  that  section,  even  if  taken  against 
an  individual,  coxld  not  result  in  imprisonment* 
The  section  only  imposes  a  liability  to  pay  a 
sum  of  money  in  the  nature  of  damages  which 
is  to  be  paid  to  the  Birkdale  local  authority. 
The  Amount  fixed  by  the  justices  becomes  a 
statutftry  debt  which  is  recoverable  by  action  in 
the  ordinary  way.  The  general  statute,  called 
Jervis's  Act  (11  &  12  Vict.  c.  43)  does  not  apply, 
because  this  is  only  a  civil  debt.  In  Beg.  v. 
Kerswill  (71  L.  T.  Rep.  574;  (1895)  1  Q.  B.  1) 
where  proceedings  were  taken  before  justices, 
under  sect.  66  of  the  Towns  Police  Clauses  Act 
1847,  to  recover  a  cib  fare,  and  the  justices  on 
BTL  information  in  writing  made  an  ord^r  to  pay 
the  fare  and  costs,  with  imprisonment  in  default 
of  distress,  it  was  held  that  the  order  was  bid. 
bectiuse  the  fare  was  recoverable  only  as  a  "civil 
debt"  before  justices.  Thero  the  fare  was 
recoverable  "  as  a  pen  Ity."  [Lopes,  L.J.  referred 
tt»  Beg.  v.  Whitchurch  (45  L.  T.  Rep.  379 ;  7  Q.  B, 
Div.  534).]  In  none  of  the  cases  which  have  been 
cited,  in  which  it  was  held  that  the  case  was  a 
**  criminal  cause  or  matter,'*  was  that  which  was 
called  a  ptiually  payable  to  tbe  complainant. 

Movlton,  Q  C,  was  not  he^rd  in  reply. 

Lord  EsHBR,  M.R. — I  am  of  opinion  that  the 
preliminary  objection  must  prevail.  This  is  an 
appeal  from  the  judgment  of  the  Divisional  Court. 
If  that  judgment  was  given  in  a  criminal  cause  or 
matter,  and  not  in  a  civil  matter,  then  the  appeal 
will  not  lie^  When  it  is  a  question  whether  a 
m««,tter  is  to  be  treated  as  being  civil  or  criminal, 
it  ought,  I  think,  to  be  as  largely  as  pof^eible 
decided  that  there  is  no  right  of  appeal.  What 
was  the  question  before  tbe  Divisional  Coui*t  in 
the  present  case  P  Five  justices,  fitting  as  a  court 
(d  sum  mar  V  jurisdiction,  acting  upon  an  informa- 
tion preferred  against  the  Corporation  of  South- 
port  for  an  offence  against  tue  provisions  of  a 
local  Act,  after  hearing  the  parties  and  the 
evidence  adduced  by  them,  convicted  the  corpora- 
tion, and  imposed  a  penalty  of  10^  The  Corpora- 
tion of  Southport,  alleging  that  they  were 
aggrieved  at  the  said  conviction  as  being  erroneous 
in  point  of  law,  applied  to  the  justices  to  state  a 
case  for  the  opinion  of  the  Queen  s  Bench  Divi- 
sion. The  justices  stated  a  case,  upon  which  the 
Divisional  Court  gave  the  judgment  against  which 
this  appedi  is  brought.  Now,  is  that  judgment  of 
the  DiviHioual  Court  a  judgment  upon  a  civil 
matter!'  If  it  is  not  a  judgment  upon  a  civil 
matter,  is  it  not  a  judgment  in  a  criminal  cause 
I  or  matter  from  which  no  appeal  will  lie  to  this 
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court  P  Before  the  justices  a  conviction  was 
asked  for  under  sect.  40  of  the  Southport  Im- 
provement Act.  The  latter  part  of  that  section 
provides  that  "  if  it  shall  at  any  time  be  proved 
to  the  satisfaction  of  any  two  justices,  after 
hearing  the  parties,  that  the  illuminating  power 
of  the  gas  supplit-d  bj  the  corporation  in  the 
said  township  did  not,  when  so  tested  as  afora- 
said,  equal  the  illuminating  power  by  this  Act 
prescribed,  the  corporation  shall  forfeir  such  sum 
not  exceeding  twenty  pounds  as  such  justices 
shall  determine,  to  he  paid  to  the  local  board." 
The  accusation  was  that  the  corporation  had  not 
performed  the  oblig^tiou  imposed  upon  them  by 
the  Act  of  Parliament,  and  a  conviction  was  asked 
for,  and  that,  upon  conviction,  the  corpora*  ion 
should  forfeit  such  sum  as  the  justices  might 
determine.  There  were,  then,  an  information,  a 
summons,  and  a  conviction.  It  is  contmded  that 
what  was  asked  for  was  the  payment  of  a  debt. 
It  is  impossible  to  maintain  that  contention. 
Nothing  was  due  to  anyone  from  the  corpora- 
tion for  which  an  action  could  be  brought.  The 
only  thing  which  could  be  done  was  to  make  an 
application  to  justices  to  declare  that  the  cor- 
poration had  forfeited,  not  damages,  but  a  sum 
to  be  determined  by  the  justices  at  their  discre- 
tion. The  justices  could  fix  the  amount  at  any- 
thing up  to  20L,  and  they  did  fix  it  at  10/.  It 
is  impossible  to  say  that  they  did  not  determine 
that  the  corporation  must  pay  102.  by  way  of 
penalty  for  disobedience  to  the  Act  of  Parlia- 
ment. That  being  the  decifrion  of  the  justices, 
the  Divisional  Court  was  asked  to  say  whether 
the  justices  had  correctly  decided  that  a  penalty 
of  102.  must  be  paid,  and  whether  the  conviction 
upon  the  information  was  right  or  nc.  There 
was  the  infliction  of  a  penalty,  which  was  asked 
for  by  an  iijformation  before  justices  by  persons 
asking  for  and  obtaining  a  conviction.  Tlien  the 
question  which  came  before  the  Divisional  Court 
was  a  question  in  a  criminal  cause  or  matter. 
The  judgment  was  a  judgment  in  a  criminal 
cause  or  matter,  and  no  appeal  will  lie  to 
this  court.  The  preliminary  objection  must, 
therefore,  prevail,  and  the  appeal  must  be 
dismissed. 

Lopes,  L.J. — By  spct.  47  of  the  Supreme  Court 
of  Judicature  Act  1873  it  is  enacted  that  "no 
appeal  shall  lie  from  any  judgment  of  the  said 
High  Court  in  any  ciiminal  cause  or  matter,  save 
for  some  error  of  law  apparent  upon  the  record, 
as  to  which  no  question  shall  have  been  reserved 
for  the  consideration  of  the  said  judges.'*  The 
question  is  whether  the  judgment  in  tfiis  case  is 
a  judgment  in  a  "criminal  cause  or  matter." 
Now,  1  have  no  hesitation  in  saying  that  it  is 
clear  that  it  is  a  judgment  in  a  criminal  cause  or 
matter.  There  is  every  element  and  incident  of 
a  criminal  matter.  The  proceedings  were  com- 
menced by  information ;  a  summons  was  issued ; 
there  was  an  appearance  before  justices,  who 
would  adjudicate  under  the  provisions  of  Jervis*s 
Act  (11  &  12  Yict.  c.  43) ;  and  the  proceedings 
end  in  a  conviction  and  the  imposition  of  a 
penalty  under  sect.  40  of  the  local  Act.  Can 
anything  be  more  like  a  criminal  matter  than 
that?  The  proceedings  were  before  a  crimina] 
tribunal,  and  commenced  and  ended  in  the  same 
way  as  ordinary  criminal  proceedings.  Many 
cases  have  been  cited.  The  most  cogent  is  the 
case  of  Mellar  v.  Denham  (42  L.  T.  Rep.  493 ; 


5  Q.  B.  Div.  467).  That  was  a  case  in  which  a 
man  had  been  fined  for  not  sending  his  child  to 
school,  and  the  justices  stated  a  case.  It  was 
held  in  this  court  that  an  appeal  would  not  lie 
from  the  judgment  of  the  Queen's  Bench  Division, 
because  it  was  a  judgment  in  a  criminal  matter. 
In  this  case  I  am  prepared  to  say,  puttirg  aside 
the  procedure,  and  looKing  only  at  the  provisions 
of  sect.  40  of  the  local  Act,  by  which  a  du^y  is 
imposed  upon  the  corporation,  that  disobedience 
to  that  duty  by  the  corporation  is  a  misdemeanour 
at  common  law  and  is  indictable.  Looking  at 
the  case  from  that  point  of  view,  it  is  impossible 
to  say  that  disobedience  to  the  provisions  of 
sect.  40  is  not  a  criminal  offence*  It  has  been 
argued  that  imprisonment  could  not  follow,  and 
that  therefore  tbid  ib  not  a  criminal  matter. 
That  is  so  in  tbid  case,  because  the  proceedings 
are  again^t  a  corporation.  But,  if  the  proceed- 
ings had  been  agaiust  an  individual,  it  would  be 
impossible  to  say  that  in  this  case  imprisonment 
might  not  follow.  That  contention  is  dealt  with 
in  Beg.  v.  Tyler  (ubi  sup.),  and  altogether  fails. 
Then  it  was  kaid  that  this  was  a  debt,  and  that 
the  penalty  was  to  be  recovered  as  a  debt.  I 
know  of  no  instance  in  which  a  penalty  recover- 
able before  justices  can  be  recovered  as  a  debt. 
The  i-ecovery  of  the  penalty  can  be  enforced 
under  the  general  statute,  Jervis's  Act  (11  &  12 
Yict.  c.  43),  or  in  a  cas^  like  this,  perhaps,  by 
sequestration.  It  is  quite  clear  that  this  is  not  a 
debt.  1  am  of  opinion,  therefore,  that  the  appeal 
to  this  court  will  not  lie. 

Chitty,  L.J. — In  my  opinion  the  judgment  of 
the  Divisional  Court  was  a  judgment  in  a  criminal 
cause  or  matter.  Both  in  form  and  in  substance 
these  proceedings  weie  criminal.  They  were  com- 
menced by  information  and  summons ;  there  was 
a  conviction,  and  the  imposition  of  a  penalty.  A 
case  was  stated  for  the  opinion  of  the  High 
Court  and  the  appellants  entered  into  recog- 
nisances to  prosecute  the  appeal.  As  to  the 
form,  then,  there  cannot  be  any  doubt.  As  to 
the  substance,  the  condusion  is  the  same.  It  is 
contended  that  the  sum  to  be  forfeited  under 
sect.  40  of  the  local  Act  is  a  debt.  In  my 
opinion,  it  was  a  power  to  fine  for  non-perform- 
ance  of  a  statutoiy  duty.  Sect.  40  provides  that 
"  if  it  shall  at  any  time  be  proved  to  the  satis- 
faction of  any  two  justices  after  hearing  the 
parties,    that  the    corpoi'ation    shall 

forfeit  such  sum  not  exceeding  201.  as  such 
justices  shall  determine,  to  be  paid  to  the  local 
board."  That  is  not  a  debt  at  all.  I  cannot  see 
that  there  is  anything  in  the  argument  that  after 
the  determination  by  the  justices  the  sum  could 
be  recovered  by  action..  There  is,  in  my  opinion, 
no  ground  for  saying  that  this  was  a  statutory 
bargain  between  the   two    local  authorities.    A 

feneral  duty   towards   the  public  was  imposed 
y  sect.  40.    I  agree,  therefore,  that  the  appeal 

will  not  lie.  a        i  j'      '     j 

Appeal  dtsn^tssed. 

Solicitors  for  the  appellants,  Boiocliffes,  Bawle, 
and  Co.f  for  John  Smculehavo,  Southport. 

Solicitors  for  the  respondents,  MeUor,  Smitk, 
and  May^  for  /.  W.  Davies,  Southport. 
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CHANCERY   DIVISION 

Dee.  10  and  15, 1896,  and  Jan,  20,  1897. 

(Before  Stirling,  J.) 

The  Mayor,  &c.,  op  West  Hartlepool  v. 

Robinson,  (a) 

Local  government — Puhlie  health — Local  Aci  — 
Commissioners — Agreement  between  commis- 
sioners and  defendant — Powers  of  commissioners 
vested  in  council  on  incorporation — Streets — 
Charges  for  paving,  sewering^  and  m^etalHn^ — 
— Trespass — Arbitration  —  Afc?noWaZ  to  Secre- 
tary of  State — West  KartUponl  Extension  awl 
Imprifvem^nt  Act  1870  (33  X'  34  Vict.  c.  cxiii.), 
8s.  a  70.  71,  72,  73,  80.  81,  82,  348,  349,  350. 

By  a  local  Act  commissioners  were  created  having 
duties  with  regard  to  streets  and  buildings 
within  a  certain  area.  In  1878  it  was  proposed 
to  lay  out  an  estate  within  such  area  for  build- 
ing, and  plans  were  submitted  to  and  approved 
by  the  commissioners.  By  an  agreement 
between  them  and  the  defendant,  the  defendant 
was,  on  completion  of  the  roads  in  question,  to 
throw  eighteen  feet  of  his  land  into  the  said 
roads  (which  was  done),  but  not  to  malce  the 
roads.  In  1887  the  powers  of  the  commissioners 
parsed  to  the  council  on  incorporation.  In  1892 
the  council  by  an  order  required  the  defendant 
to  sewer,  drain,  level,  fiig,  and  mstal  tlie  sniil 
roads  so  far  as  his  premises  fronted,  adjtnned  or 
abutted  thereon.  The  order  not  having  been 
com,plied  with,  the  council  did  the  work  them- 
selves, and  on  making  request  for  payment,  thf>. 
defendant's  ajent  disputed  that  th**  property  woa 
liable.  On  a  summons  taken  out  by  the  council 
to  have  the  sum^  expended  declared  a  charge  on 
the  property  : 

Held,  (1)  that  the  said  roads  were  streets  as  fo 
which  the  council  had  power  to  make  the  said 
order ;  (2)  following  The  Midland  Railway  v. 
Watt  on  (54  L,  T.  Bep.  4S2)  that  they  were 
public  streets  as  well  as  streets  within  the 
ordinary  meaning  of  the  term-,  (3)  that  entry 
upon  lands  in  obedience  to  the  said  order  could 
not  constitute  a  ^  trespass  ,•  (4)  following  The 
Mayor,  &c.  of  FolkeBtone  v,  Bro(>k8  (69  L.  T. 
Bep.  403)  that  the  dispute  not  being  as  to  the 
amount  of  apportionment,  but  whether  the  defen- 
dant was  liable  at  all,  the  plaintiffs  were  not 
compelled  to  go  to  arbitration,  and  therefore, 
were  not  disentitled  to  sue ;  (5)  that  the  said 
agreement  did  not  constitute  a  defence  to  the 
action ;  and  (6)  tliat  accordingly  the  plaintiffs 
m,ust  succeed,  but,  following  Wultnamstow  Local 
Board  v.  Staines  (65  L.  T.  Bep.  430 »,  decided  on 
sect  278  of  the  Public  Health  Act  \%lh,  which 
was  substantially  in  the  same  words,  that 
having  regard  to  sect.  349  of  the  local  Act  it 
appeared  to  be  a  case  where  a  mem^orial  to  the 
Secretary  of  State  for  relitf  wovM  lie . 

These  were  two  Bainmon<^eR  taken  out  by  the 
Corporation  of  West  Hartlepool,  by  which  they 
►outfht  to  establish  and  enforce  against  certain 
lands  of  the  defendant  abutting  on  two  streets 
known  as  Murray -street  and  Sandringham-road, 
their  claim  to  the  sums  of  27Z.  16«.  4d.  and 
•328Z.  30.  4<2.  in  resx)ect  of  the  charge  incurred  for 

(a)  Reported  by  a.  W.  CUAurKU,  Kiiq.,  BarriMter-*t-Law. 


P'iving,  sewering,  and  metaUing  the  said  two 
streets.  Th*^  claim  was  made  uuder  sect.  350  of 
the  West  Hartlepool  Extension  and  Improvement 
Act  1870  (33  &  34  Vict.  c.  cxiii ),  by  which  a  cor- 
porate body  known  as  the  Coiumissioners  was 
created,  having  certain  duties  with  revr^^rd  to  streetii 
and  buildings  within  a  certain  di^itrict  defined  in 
the  Act.  That  body  bad  now  ceatted  to  exist,  and 
their  rights  and  liabilities  were  vested  in  the 
plaintifToorporation. 

It  appeared  that  so  far  back  es  1878  the  defen- 
dant was  the  owner  of  the  land  in  question,  which 
formed  part  of  an  estate  known  as  the  fiynnfield 
estate,  which  estate  was  then  occupied  by  biiii 
residentially.  The  owners  of  the  adjoining  land 
on  the  south  side  were  Messrs.  Callender,  Pape, 
and  White,  who  in  1878  were  anxious  to  develop 
their  property  for  building,  and  applied  to  the 
ooaimis8ion«>rs  for  their  sanction  for  that  purpose. 

A  plan  was  submitted  to  them  showing  the 
proposed  road  called  Middle  Park-road,  running 
along  the  boundary  between  the  two  estates,  half 
situated  on  land  of  the  applicants,  and  half  on 
that  of  the  deff ndant.  The  plan  bore  on  it  a 
note  "It  is  proposed  to  leave  half  of  Middle 
Park-road  eighteen  feet  wide." 

At  a  meeting  of  the  commissioners  held  in 
April  of  that  year,  a  resolution,  was  passed 
adopting  a  report  of  the  works  committee  to  the 
folio wiug  effect : 

Tb«  follov^ing  plans  are  reoommended  to  be  deferred 
for  further  oousidrratioD — MeosrH.  Callender,  Pape,  and 
Whit" — the  dApoeited  plana  of  utreete  on  Middle  Park 
estate  for  definite  evidenoH  of  the  arrangement  with  Mr. 
T.  Bobinson  for  a  thirty. eiz  feet  street  at  the  north  end 
and  for  further  and  definite  information  as  to  the  mode 
of  drainage  proposed  by  themselves. 

At  a  subsequent  meeting  held  on  the  16th 
April,  it  was  resolved : 

That  plans  of  Mnssrs.  Oillender,  Pape  and  White  of 
streets  io  Middle  Park  pstttte  be  approved  on  the  con- 
dition, as  now  agreed  to  in  writing  with  Mr.  Thoi*. 
R  tbinson  thaf;  he  will  hereaf  t(*r  contribute  a  sufficieYtt; 
quanSty  of  land  to  the  north  to  give  a  street  thirty>^ix 
feet  wide,  and  subject,  a-4  regarria  the  draii  age  to  an 
arrangement  (titat«'d)  and  snbjt'ct  to  the  levels  of  all 
streets,  sewers,  and  drains  being  approvtd  by  the  sur- 
veyor. 

This  agreement  in  writing  was  mentioned  in 
the  minutes  of  April  1878,  although  its  existence 
had  been  disputed  The  defendant  in  his  affidavit 
of  the  31st  Dac.  1895  said  in  paragraph  (1)  : 

In  or  about  the  vpar  1878  I  undertook  and  agreed  in 
writing  with  the  West  Hartlepool  Improvement  Com- 
missioners (whose  sunoessors  in  right  and  obligations 
t^e  plaintiffs  are)  that  when  I  ohouid  lay  out  my  said 
pl'>t  of  land  for  building  purposes  I  would  throw  out 
eighteen  feet  thereof  into  the  intended  new  streets,  now 
known  as  Murray -street  and  Sandringham-road,  to  the 
intent  that  the  said  streets  should  be  of  the  width  of 
thirty-six  feet  respectively. 

And  to  this  he  adhered  in  a  subsequent  afiidayit. 
And  he  was  supported  to  a  certain  extent  by 
the  clerk  to  the  commissioners  in  1878,  who 
said : 

Although  I  oannot  remember  after  all  these  years  that 
an  agreeiiieut  was  prepared  by  ma  in  writing  and  signed 
by  the  said  T.  Bobinson,  yet,  having  regard  to  the  effect 
of  the  words  in  the  minutes  (of  whioh  the  above  resolu- 
tion is  a  copy),  an  agreement  must  have  been  entered 
into  by  the  said  T.  Robinson  (to  the  above  effect),  and 
that   it   WAS    thoroughly  understood  that  the  said   T. 
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Robinson  was  to  give  land  of  the  width  of  eighteen  feet 
so  as  to  form  a  street  thirty-six  feet  wide. 

The  existence  of  the  agreement  was  denied  on 
the  part  of  the  sarreyor  to  the  corporation  and 
another  person,  bat  that  rested  more  on  the 
absence  of  docaments  than  on  any  personal  know- 
ledffe;  and,  having  regard  to  the  wdight  of  evidence, 
his  liordship  came  to  the  oonclasion  that  the  agree- 
ment was  made. 

Messrs.  Oallender,  Pape,  and  White  having 
obtained  the  sanction  of  the  commissioners  pro- 
ceeded to  lay  oat  the  estate  in  the  way  proposed, 
and  constructed  a  road  eighteen  feet  wide,  now 
known  as  Sandringham-road,  apon  their  own  pro- 
perty and  along  the  north  boundary  of  it.  No 
portion  of  the  defendant's  land  was  taken  for 
this  porpoee,  and  that  land  was  properly  fenced 
off. 

Complaints  having  been  made,  the  corpora- 
tion made  an  order  under  the  West  Hartlepool 
Improvement  Act  1870  that,  '*on  or  before  the 
23ra  Feb.  1892,  the  following  streets,  namely. 
Sandringham-road,  Marray-street,  .  .  .  dh 
freed  from  obstructions,  sewered,  drained,  levelled, 
flagged,  macadamised,  and  otherwise  completed  *' 
according  to  the  plans  deposited  in  the  office  of 
the  borough  surveyor. 

And  then  followed  a  specification.  Notice 
was  served  on  the  defendant  in  the  following 
terms: 

The  oonncil  of  the  said  boroagh  hereby  give  yon 
Dotioe  that  yon  are  ordered  and  requested  within  one 
calendar  month  from  the  day  of  service  of  this  notice 
to  ezecnte  and  do  the  works  and  things  hereunder 
specified.  Dated  the  23rd  Jan.  1893.  J.  W.  Brown, 
Boroogh  Sarveyor.  The  works  and  things  above  req aired 
to  be  done  by  yon  are  so  mnch  of  those  as  refer  or  relate 
toyoar  premises  which  front  or  adjoin  or  abnt  on  certain 
parts  of  Marray-street  named  in  the  order  made  by  the 
said  council  hereonto  annexed. 

None  of  the  owners  on  whom  notice  was  served 
executed  any  part  of  the  work  required,  and 
therbupon  the  corporation  proceeded  to  execute  it 
themselves. 

In  May  1893  the  surveyor  apportioned  the 
snm  of  27Z.  16<.  4d.  in  respect  of  Murray-street, 
and  in  August,  1893,  328Z.  3^.  4d.  in  respect  of 
Sandringham-road;  and  notice  of  these  appor- 
tionments was  given  to  the  defendant  on  the  13th 
Jnne  and  5th  Sept.  1893  respectively.  The 
defendant  thei^eopon  sent  the  notices  to  one  Muir, 
alleging  reasons  why  he  should  not  be  called  upon 
to  pay  which  had  been  expressed  in  a  letter  written 
by  the  defendant  to  the  corporation  collector  on 
the  19th  Sept.  1893 : 

The  demand  note  for  271.  l&s.  4d.,  dated  the  15Ui 
Sept.  1893,  we  have  handed  on  to  Mr.  J.  Mair,  Church- 
street,  to  whom  the  whole  of  the  Lynnfield  estate  has 
passed.  We  therefore  leave  you  to  settle  the  matter 
with  him,  as  we  are  told  the  account  is  a  disputed 
one. 

Thereupon  a  correspondence  took  place  between 
Mnir  and  the  borough  surveyor. 

On  the  14fth  Sept.  Muir  wrote : 

The  original  vendor,  Mr.  T.  Bobinson.  has  handed 
me  an  aooount  preoented  by  you  on  behalf  of  the  cor- 
poration for  payment  of  the  proportion  of  expenses  of 
the  ina/»ajiajwiwiT»g  and  completion  of  the  half  of  Sand- 
nngham-road.  Please  note  that  the  above  estate  is 
now  changed  into  my  hands,  and  that  any  accounts 
chargeable  against  the  said  estate  will  have  to  be  paid 
by  me.    I  note  that  yon  are  charging  for  Sandringham- 


road  sewering  and  macadamising,  and,  as  half  of  the 
road  has  only  been  made,  we  are  in  no  way  liable  for 
any  portion  of  the  road  already  completed.  We  are,  as 
you  know,  about  to  build  at  the  north  side  of  the  above- 
mentirned  road,  and  on  the  completion  of  the  same  we 
are  prepared  to  execute  that  portion  of  work  that 
belongs  to  our  estate,  the  same  applying  to  Murray- 
street. 

The  surveyor  replied : 

In  reply  to  yours  of  yesterday  re  apportiomnent  of 
Sandringham-road.  The  apportionment  I  had  made  and 
served  upon  the  mayor  is  quite  in  order.  Tour  propor- 
tion of  the  sewer  and  carriage-way,  as  already  con- 
structed, has  been  charged.  When  the  street  is  con- 
structed its  full  width  the  owners  on  the  south  side  of 
Sandringham-road  will  have  to  pay  their  proportion  of 
the  carriage-way  in  a  like  manner. 

Muir  wrote  on  the  16th : 

We  have  your  letter  re  apportionment  of  Sandring- 
ham-road. and  in  reply  can  only  confirm  what  we  have 
already  stated  respecting  same.  It  is  not  the  usual 
custom,  if  an  estate  is  not  laid  out,  for  the  owner  to  be 
charged  a  portion  towards  drains  and  half  streets.  As 
to  sewer,  we  cannot  be  expected  to  pay  any  proportion 
towards  this,  or  the  same,  only  reversed,  ought  to 
apply  to  the  drain  we  are  about  to  lay  at  the  north  side 
of  the  estate.  We  have  then  to  complete  a  twelve-inch 
drain,  which  we  presume  we  shall  have  to  charge  wholly 
to  our  own  account.  Further,  to  quote  your  own 
words,  no  charge  can  be  made  towards  any  drain  taken 
over  by  the  town.  It  is  therefore  not  our  intention  to 
pay  towards  either  the  road  or  sewer  for  which  you 
claim,  but  simply  to  construct  the  portion  of  Sandring- 
ham-road belonging  to  our  estate,  vis.,  the  eighteen  - 
feet  at  the  north  side. 

The  agents  of  the  corporation  deeming,  not 
unnaturally,  that  Muir  was  the  owner  of  the  pro- 
perty of  the  defendant,  instituted  proceedings 
against  him  before  the  magistrates.  These  pro- 
ceedings were  successful ;  and  so  also  were  those 
which  subsequently  took  place  before  tbe  quarter 
sessiouR.  An  appeal  from  there  to  the  Queen's 
Bench  failed  on  the  ground  that  they  were  too 
late,  more  than  six  months  having  elapsed  after 
the  apportionment.  The  present  summonses  were 
then  issued  against  Muir,  the  idea  still  being 
that  he  was  the  owner  and  not  the  agent  merely. 
On  the  5th  Feb.  1896  an  order  substituting 
the  present  defendant  instead  of  Muir  was 
made. 

BuMey,  Q.C.  and  8,  B.  L.  Bruce  for  the  sum- 
monses.-—Our  claim  is  not  based  on  the  Public 
Health  Act,  but  on  a  local  Act  which  is  practi- 
cally in  the  same  terms.  As  to  the  question  of 
arbitration  we  submit  that  the  May  or ^  &c.,  of 
Folkestone  v.  Brooks  (69  L.  T.  Rep.  4^3 ;  (1893) 
3  Ch.  22)  is  conclusive  in  our  favour. 

HastingSf  Q.O.  and  Strachan,  Q.O.  for  the  defen- 
dant.— Under  the  Public  Health  Act  tbe  meaning 
of  the  term  '*  street "  has  been  considered  in  the 
cases  of 

The  Corporation  of  Portsmouth  v.  Smithy  50  L.  T. 

Bep.  808  ;  13  Q.  B.  Div.  184  ; 
Jowett  V.  Local  Board  of  Idle,  57  L.  T.  Bep.  928  ; 
4  Times  L.  Bep.  442. 

As  to  the  question  of  arbitration,  neither  Sand- 
gate  Board  of  Health  v.  Keene  (66  L.  T.  Bep,  741 ; 
(1892)  1 Q.  B.  631)  nor  Mayor,  &c.,  of  Folkestone  v. 
Brooks  {tUn  sup.)  at  all  reeemble  this  case.  They 
referred  to 

The  Mayor,  ^c,  of  Derby  v.  Ort^dgings,  (1894)  2 
Q.  B.  496 ; 
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The  Plunutead  Board  of  Works  t.  The  Britieh  Land 
Company,  31  L.  T.  Bep.  752 ;  L  Bep.  10  Q.  B. 
203. 

Buckley,  Q.O.  in  reply.  ^^^  ^^  ^^^ 

Jan,  30. — Stirling,  J.,  after  stating  the  facts 
as  a^ve  set  out,  continued: — The  questions  to  be 
decided  turn  on  the  construction  of  the  West 
Hartlepool  Extension  Act  lb70.      The  material 
portions  of  the  Act  are  first  the  definition  clause  : 
Sect.  3.  The  term  street  applies  to  and  includes 
any  highway  or  road  (not  being  a  tun\pike  road 
or  railway)  and  any  public  bridge  (not  being  a 
county  bridge),  lane,  footway,  square,  court,  alley, 
passage,  whether  a  thoroughfare  or  not,  and  the 
parts  of  any  such  highway,  road,   bridge,  lane, 
footway,  square,  court,  alley,    or  passage  within 
the  improvement  district,  whether  made  before  or 
after  the  commencement  of  this  Act.    Sect.  69. 
For  the  purposes  of  this  Act  buildings  and  lands 
shall  be  deemed  to  be  in  a  street  when  they  abut 
on  a  street,  or  when  only  some  portion  of  waste 
or  unoccupied  ground  open  to  the  passage  of  the 
public  intervenes  between  the  buildings  or  lands 
and  a  street.      Sect.  70.  The  width  and  level  and 
mode  of  construction  of  every  street  begun  or  com- 
pleted after  the  commencement  of  this  Act  (in 
this  Act  referred  to  as  a  new  street)  and   the 
materials  to  be  employed  therein,  shall  be  subject 
to  the  approval  oi  the  commissioners.    Sect.  71. 
Every  person  who  intends  to  make  a  new  street 
whether  intended  to  be  used  as  a  public  way  or 
not,  shall  give  notice  to  the  commissioners  of  such 
intention,  by  writing  left  at  the  surveyor's  office, 
and  shall  at  the  same  time  leave  there  the  follow- 
ing documents ;  camely  :      (1)  A  plan  of  a  street 
on  a  scale  of  not  less  than  one  inch  to  forty-four 
feet,  showing  the  names  of  the  owners  of  the 
lauds  through  or  over  which  the  street  will  pass, 
its  level,  width,  direction,  mode  of  construction, 
and  name,  and  its  position  relatively  to  the  streets 
neai'est  to  it,  and  the  proposed  sites,  height,  olass 
and  nature  of  tbe  buildings  to  be  erected  therein, 
and  the  proposed  height  of  the  division  and  fence 
walls.     (2)  A  section  of  the  street  on  the  same 
scale  and  on  a  vertical  scale  of  not  less  than  one 
inch    to    ten    feet,    showing    the    level    of    the 
then  surface  of  the  ground  above   some  known 
fixed  datum,  the  level  and  rate  of  iDclination  of 
the  street,  and  the  level  and  inclinations  of  the 
streets  with  which  it  will  be  connected.     Every 
such  plan  and  every  such  section  shall  contain  the 
name   and  addi*ess  of   the  person  intending  to 
make  the  btreet,  and  be  signed  by  him  or  his  duly 
authorised  agent.    Sect.   72.  The  commissioners 
shall  approve  or  disapprove  of  an  intended  new 
street  within  six  wpeks  after  receipt  of  the  notice 
required  by  this  Act,  and  if  they  do  not  disapprove 
within  that  period,  then  at  the  end  of  that  period 
they  shall  be  taken  to  have  approved.    Sect.  73. 
Every  new  street  intended  for  carriage  ti*affic  shall 
be  laid  out  and  formed   at    least  thirty-six  feet 
wide,  unless  a  less  width  is  in  any  case  consented 
to  by  the   commissioners  on  account  of  an  open 
space  being  left  along  one  or  both   sides  of  the 
street  throughout  its  entire  length  in  front  of 
the  houses,  or  on    account    of  the  new  street 
not  being    the   principal    or  only  approach    to 
dwelling    houses,  or  on  account  of  other  special 
circumstances  stated    in    the  order.      Sect.   80, 
which  is  the  one  under  which  the  order  referred 
to  was  made  by  the  corporation,  runs  :  If  at  any 


time  any  street  (not  being  a  highway  repairable 
by  the  inhabitants  at  large)  formed,  set  out,  or  laid 
out  either  before  or  after  the  commencement 
of  this  Act,  is  not  sewered»  drained,  levelled, 
flagged,  and  paved,  or  macadamised  to  the  satis- 
faction of  the  commissioners,  they  may  at  any 
time  and  froo^  time  to  time  order  that  it  be 
freed  from  obstruction,  sewered,  drained,  levelled, 
flagged,  paved,  macadmised,  and  otherwise  com- 
pleted, with  such  materials,  at  such  levels,  with 
such  inclinations,  and  with  sewers  and  drains 
of  such  dimensions,  and  that  the  soil  thereof  be 
raised,  lowered,  or  altered,  in  such  manner  and 
within  such  time  as  the  order  directs;  and  there- 
upon the  respective  owners  of  the  building  and 
l^ds  in  such  street  shall  ar  their  own  respective 
expense  remove  all  obstructions  in,  on,  or  under 
and  f^ewer,  drain,  lev*-],  flag, pave,  macadamise,  and 
otherwise  complete  the  same  within  the  time  and 
in  the  manner  prescribed  iu  the  order.  Sect.  81. 
Every  such  order  shall  be  served  on  the  respec- 
tive owners  or  occupiers  of  the  buildings  and  lands 
in  the  street  to  which  ir  relates,  and  shall  be  pub- 
licly posted  at  each  end  of  that  street.  Sect.  82. 
If  any  work  required  to  be  done  by  any  such 
order  is  not  commenced  within  one  month  after 
notice  of  the  order  given,  or  if  any  such 
work  when  commenced  is  not  carried  on  with- 
out unreasonable  delay,  or  if  auiy  such  work  is  not 
completed  within  the  time  and  in  the  msinner 
pi'escribed  in  the  order,  the  following  provi- 
sions shall  apply  to  every  such  case,  namely : 
(1)  The  commissioners  may  at  any  time  and  from 
time  to  time  remove  all  obstructions  in,  on,  or 
under,  and  sewer,  drain,  level,  flag,  pave,  macada- 
mise, or  otherwise  complete  the  street  to  which 
the  order  relates,  or  such  part  thereof  as  is  not 
done  in  accordance  with  the  order,  in  such  manner 
as  they  think  fir.  (2)  The  commissioners  may 
charge  the  sevei'al  owners  of  buildings  or  lands 
in  the  street  with  the  expenses  of  the  execution 
by  them  of  those  works  or  incidental  thereto 
(which  expenses  are  comprised  in  the  term  "  new 
street  expenses  "  where  used  in  this  Act).  (3) 
New  street  expenses  shall  be  charged  to  such 
owners  in  proportion  to  the  extent  of  the  frontage 
of  their  respective  buildings  and  lands  in  the 
street.  (4)  Such  proportion  shall  be  ascertained 
and  settled  by  the  surveyor,  and  the  apportion- 
ment by  him  shall  be  binding  and  conclusive  on 
all  parties,  unless  the  same  is  by  written  notice 
disputed  within  one  month  from  the  time  of 
notice  being  given  by  the  commissioners  of  the 
apportionment.  (5)  Any  such  dispute  shall  be 
settled  by  arbitration.  (6)  Notwithstanding  any 
such  dispute  such  interest  on  new  street  expenses 
as  is  hereafter  in  this  Act  provided  for  shall 
commence  as  against  each  such  owner  from  the 
expiration  of  one  month  from  the  time  of  demand 
by  the  commissioners  of  his  proportion  of  the 
new  street  expenses.  Sect.  348.  All  new  street 
expenses  and  all  other  expenses  by  this  Act  or 
any  bye- law  thereunder  made  payable  by  or 
recoverable  from  the  owner  of  any  buildings  or 
lands,  or  from  tbe  occupier  of  any  buildings  or 
lands,  or  from  any  other  person,  shall,  if  not 
paid  on  demand,  be  recoverable  by  the  commis- 
sioners with  interest  thereon  from  the  expiration 
of  one  month  after  such  demand  at  a  rate  to  be 
determined  by  the  commissioners,  not  exceeding, 
five  pounds  per  cent,  per  annum,  either  as  a  debt 
from  such  owner  or  such  occupier,  or  from  such 
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other  person  (as  the  case  may  be),  in  any  court 
of  co.mpeient  jurisdiction,  or  by  distress  and  sale 
of  the  goods  and  cbatteia  of  such  owner,  or  of 
such  occupier,  or  of   such  other  person   (as  the 
case  may  be),   and  any  justice  may  issue    his 
warrant  accordingly.     Sect.  350.  All  new  street 
expenses  and  other  expenses  by  this  Act  or  any 
bye-law  thereunder  mskide  payable  by  or  recover- 
able from  the  owner  of  any  building  or  lands,  with 
such  interest  thereon  as  oy  this  Act  or  any  such 
bye-law  is  provided  for,  shall  be  a  charge  on  such 
building  or  lands  in  priority  to  any  incumbrance 
or  charge  on  or  affecting  the  same.     And  now  I 
will  m^e  a  general  remark,  namely,  that  these 
sections  are  not  identical  with  the  corresponding 
sections  of  the  Public  Health  Act  1875,  but  they 
do    not  substantially   differ,   and   therefore  the 
autJiorities,  with  reference  to  this  latter  Act,  were 
properly  referred  to  as  authorities  on  this  Act. 
The  first  point  raised  by  the  defendant  was  ,  that 
these  were  not  streets  as  to  which  the  corporation 
had    any    power    to    make    an    order.      Under 
sect.  72  the  commissioners,  the  plaintiff's  pre- 
rleoessore,  had  no  power  to  sanction  any  road  of 
1e8S  than  thirty- six  feet  in  width,  but  the  section 
empowera  them  to  sanction  a  street  of  less  width, 
either  on  account  of  an  open  space   being   left 
along  one  or  both  sides  of  the  street  throughout 
its  entire  len^h  in  front  of  the  houses,  or  on 
account  of  other  special  circumstances  stated  in 
the  order.    In  1878  that  sanction  was  given,  and 
the  other  side  was  not  to  be  built  on,  a  space 
lieing    to    be    left    open    on    that    side.      And 
when    it    came   to    oe    built    on    there   was    a 
written  agreement  by  the  defendant  that  eighteen 
feet    of    his    land  was  to  be  thrown  into    the 
proposed  road.      The  existence  of  that  written 
agreement  appears  to  mn  due  to  the  special  cir- 
cumstances.   It  seems  to   me  that  it  was  within 
the  power  of  the  commissioners  to  sanction  these 
roads  though  only  eighteen  feet  wide.    But  then 
it  is  said  that  the  roads  they  sanctioned  were  not 
eighteen  but  thirty  feet  roads.    I  do  not  so  con- 
strue the  resolution.     I  think  the  sanction  was 
limited  to  the  eighteen  feet  on  the  footing  that 
those  roads  should  at  a  later  time  be  widened  to 
thirty-six  feet  according  to  a  plan  to  be  con- 
tributed by  the  defendant.     It  is  also  said  that 
these  are  not  public  streets,  that  they  are  new 
I'oads  in  fact,  not  for  the  use  of  the  public  and 
never  intended  so  to  be.    Sect.  80  extends  to  all 
streets    (not    being  highways  repairable  by  the 
public  at  large)  set  out  or  laid  out  either  before  or 
after  the  commencement  of   the  Act.     Sect.   3 
says,  street  includes  any  road  or  passage  whether 
a  thoroughfai-e  or  not,  and  the  parts  of  any  such 
road  or  passage  whether  made  bt*f ore  or  after  the 
commencement  of  the  Act.    It  seems  to  me  that 
these  streets  fall  within  that  definition ;  but  apart 
from  that  I  think  it  would  be  difficult  to  come  to 
the  conclusion  that  these  streets  were  not  streets 
within  the  ordinary  meaning  of  the  term.    In  the 
fiase  of  Taylor  v.  Vorporation  of  Oldham  (35  L.  T. 
Rep.  696 ;  4  Ch.  Div.  395)  Jessel,  M.R.  refers  to 
the   definition    of    the    word   **  street "   in    the 
Imperial  Dictionary,  which  is  this,  "  a  street  is 
properly  a  paved  way  or  road,  but  in  usage  any 
way  or  road  in  a  city  having  houses  on  one  or 
both  sides."    This  definition  was  approved  and 
adopted  in  the  Court  of  Appeal  in  the  Midland 
Rauway  Company  v.  Watton  (54  L.  T.  Rep.  484 ; 
17  Q.  B.  Div.  30).     It  was  also  held  in  that  case 


that  the    street  there  in  question  which   was  a 
private  road  with  gates  was  not  exempt  from  the 
operation  of  the  Public  Health  Act.    Here  both 
streets  have  houses  on  one  side  and  were  open  to 
the  public  so  far  back  as  Jan.  1892,  and  therefore 
the  objection  fails.     It  is  next  said  that  the  order 
of  the  15th  June  1892  was  inoperative  as  against 
the    defendant,    the    reason    being   that,    if   he 
attempted  to  obey  it,  he  would  have  been  guilty  of 
a  trespass  because    the  soil  was  vested   in  the 
successors  to  Messrs.  Callender,  Pape,  and  White, 
or  at  all  events  was  not  vested  in  the  defendant. 
Now  sect.  80  says  this :  If  at  any  time  any  street, 
&c.,  shall  not  be  completed  as  the  order  directs^ 
'*the  owners  of  the  buildings  and  lands  in  such 
street    shall    at     their   own   respective   expense 
remove  all  obstinictions  in,  on,  or  under,  and  sewer, 
drain,   level,  flag,  pave,  macadamise,  and  other- 
wise complete  the  same  within  the  time  and  in 
the  manner  prescribed  in  the  order."    It  says 
nothing  about  the  land  or  the  soil  or  the  owner- 
ship of  the  land  on  which  it  is  to  be  executed.    It 
is  true  as  a  general  rule  that  owners  of  land 
abutting  on  a  street  are  owners  of  the  soil  of  each 
side  up  to  the  middle  of  the  road.    But  that  is 
subject  to  many  exceptions,  of  which  the  Legis- 
lature must  be  taken  to  have  been  aware,  for  the 
Act  of  Parliament  has  not  provided  anything  on 
thi^  point  with  reference  to  the  duties  imposed, 
and  it  is  necessary  that  the  pei^sons  to  carry  them 
out  should  enter  on  the  soil  as  to  which  the  duties 
are    so    imposed    irrespective    of    the    question 
whether  they  are  ownera  or  not.    It  seems  to  me 
that  the  actn  necessary  would  be  done  in  dis- 
charge of  that  duty,  and  would  not  constitute  a 
trespass.    It  was  next  contended  that  the  dispute 
between  the  plaintiffs  and  the  defendant  should 
have  been  settled  by  a  reference  to  arbitration 
\inder  sect.  82  of  the  Act,  inasmuch  as  it  has  been 
held  that  where  that  method  of   proceedure  is 
open  they  are  not  entitled  to  sue.    la  Sandgate 
Local  Board  of  Health  v.  Keene  {ubi  sup.)  it  was 
held   by  the    Court  of  Appeal  under   sect.  150 
of  the  Public  Health  Act,  which  is  in  substance 
the  same  as  sect.  82  of  this  Act,  that  the  hxssd 
authority    cannot    proceed    to    apportion     until 
the  matter  has  been   dealt  with  by  arbitration. 
The    principles    laid  down  in    that  case  apply 
here,  and  it  is  contended  that  it  is    there  held 
that    they    apply    to  every  dispute    whether  of 
apportionment    or  not  before  tne  plaintiffs  can 
i^cover.    I  do  not  so  read  the  judgments  in  that 
case.    I  do  not  propose  to  go  through  them  m 
detail.    The  point  was  raised  in  The  Mayor,  Ac., 
of  Folkestone   v.  Brooks   {uhi  sup.).    That  case 
came  in  the  first  instance  before  Wright,  J.    In 
the  course  of  his  judgment  he  says  :  "  With  some 
doubt  I  have  come  to  the  conclusion  that  in  the 
Sandgate  Local  Board  of  Health  v.  Keene  the 
Court  of  Appeal  did  not  mean  that  every  kind  of 
dispute  must  let  in  arbitration.    There  the  notice 
given  was  as  follows :  *  I  have  to  point  out  that 
an  error  has  been  made  in  ctnaatging  25Z.  198.  lid., 
out  of  a  total  cost  of  61Z.,  as  the  amount  due  from 
me  on  the  Grafton  House  property,  as  no  paving, 
curbing,   or  channelling   has   been  done  to  the 
portion  of  the  road  that  my  land  abuts  on,  there- 
fore I  request  you  now  to  go  more  carefuUy  into 
the  matter,  and  forward  to  me  an  amended  state- 
ment.'   That  was  plainly  a  dispute  of  the  appor- 
tionment,  for  the  defendant  had  admitted  the 
amount  of  the  cost.    True,  he  disputed  the  appor- 
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tionment  on  grounds  other  than  mere  error  as  to 
the  extent  of  the  frontage,  but  he  did  dispute 
the  apportionment — that  is  to  saj,  he  said  to  the 
local  hoard,  '  You  have  called  upon  me  to  pay 
more  than  mj  proportion,  and  you  ought  to  get 
that  excess  from  some  one  else  or  bear  it  Your- 
selves.' The  jud(;ment  of  the  Master  of  the 
Rolls  in  the  8andgate  Local  Board  of  Health  v. 
Keene  (uhi  sttp.)  does  not  contain  any  expression 
extending  the  right  to  any  case  except  cases  in 
which  the  apportionment  itself  is  disputed;  the 
other  judgments  do  contain  expressions  which  are 
consistent  with  an  intention  to  hold  that  the 
right  extends  to  every  dispute  ou  any  subject ; 
but  I  thick  it  is  implied  that  there  must  be  a 
dispute  of  the  apportionment — that  is,  a  dispute 
on  whatever  ground,  of  the  proportion  which  the 
party  is  called  upon  to  pay.  If  that  proportion  is 
questioned,  as  a  mattt-r  of  proportion  on  any 
ground  whatever  of  fact  or  law,  there  must  he 
arbitiution.  I  think  that  the  govei-niug  words  in 
the  judgment  of  Fry,  L.J.  are  '  all  disputes  that 
may  arise  as  to  the  proportion  to  be  borne  by  the 
owner;'  and  that  the  judgment  of  Lopes,  L.J. 
also  assumes  a  dispute  of  the  apportionment ;  and 
this  construction  seems  to  me  to  be  required  by 
the  very  terms  of  the  section."  Now  that  case 
was  carried  to  the  Court  of  Appeal,  and  there 
the  decision  of  the  learned  judge  was  reversed, 
not  on  the  ground,  as  I  read  the  judgment,  that 
the  judge  took  a  wrong  view,  but  on  a  question  of 
fact  which  was  not  brought  before  him.  Not  one 
of  the  Lords  Justices  says  that  the  view  which 
the  learned  judge  had  clearly  expressed  was 
erroneous.  On  the  contrary,  the  reasoning  pro- 
ceeds on  the  ground  that  that  view  was  correct. 
Thus,  Lindiey,  L.J.  says.  '*  He  did  that  by  letter 
dated  the  5th  March  1885,  which  if  it  had  been 
treated  as  an  insufficient  notice  of  objection  to 
the  apportionment  might,  I  think,  have  been 
properly  so  treated ;  because  it  is,  to>  say  the 
least,  extremely  ambi^ous  in  its  terms  and  seems 
to  refer  not  so  much  to  the  apportionment  of 
the  sum  to  be  paid  as  to  the  propriety  of  the  sum 
itself.  'Dear  Sir, — I  beg  to  give  notice  of  my 
objection  to  the  accounts  rendered,  being  the 
accounts  of  the  sum  to  be  apportioned  and  of  the 
actual  apportionment  of  such  sum,  and  call  your 
attention  to  the  same.  The  cost  is  greatly  in 
excens  of  the  cost  per  foot  as  given  to  me  previous 
to  the  work  being  done,  as  I  find  that  m  other 
cases  a  smaller  cnarge  has  been  made.'  If  the 
urban  authority  had  said  *  We  will  not  treat  that 
as  notice  of  objection  to  apportionment  and 
it  is  not  so,'  I  think  they  would  have  been 
perfectly  within  their  ri^ht»,  but  instead  of  so 
trr'ating  it  they  treat  it  as  good  notice  of 
objection  to  apportionment,  and  they  answer 
it  by  a  letter  of  the  6fch  March  1885." 
It  seems  to  me  that,  if  the  opinion  were  correct 
that  the  principles  apply  to  every  dispute, 
whether  of  apportionment  or  not,  he  could  not 
have  used  such  expressions  as  those  in  which  he 
says  that  they  were  perfectly  within  their  rights 
if  they  had  declined  to  treat  it  as  notice  of 
obiection  to  apportionments.  Lopes,  L.J.,  after 
referring  to  sect.  150,  says :  '*  The  material  words 
of  that  section,  as  applicable  to  this  case,  are 
these,  '  In  case  of  dispute.'  These  words,  ac- 
cording to  the  authorities,  beyond  all  question 
refer  to  disputes  as  to  the  proportion  of  expenses 
that  shall   be  borne  by  the  owner."      That  is 


almost  a  repetition  of  Wright,  J.'s  judgment. 
And  certainly,  as  to  his  own  judgment  in  a  prior 
case  i*eferred  to  therein,  he  does  not  dissent  from 
the  interpretation  put  upon  it  by  the  learned 
judge.  Smith,  L.J.  says:  "The  sole  question 
which  my  brother  Wright  was  to  determine  was 
whether  or  not  there  had  been  a  dispute  as  to  the 
proportion  of  these  expenses  to  be  borne  by  Mr. 
brooks,  and  whether  Mr.  Brooks  had  given  a 
written  notice  of  such  dispute  to  the  corporation 
of  Folkestme.  This  case  has  taken,  as  cases 
oft«»n  do  on  the  second  hearing,  a  turn  which  it  did 
not.  take  when  before  the  judge  of  first  instance*, 
and  for  some  time  I  was  of  opinion  that  Mr. 
Brooks  had  not  given  the  requisite  notice  dis- 
puting the  apportionments.  If  only  his  letters 
to  the  corporation  were  read  it  would  appear 
that  he  had  n  >t  done  so.  But  it  also  seemed,  on 
reading  the  letter8  from  the  corporation  to  him, 
that  he  had  done  so.  because  they  accepted  his 
letter  as  if  it  had  been  a  notice  disputing  the 
apportionment.  I  thought  for  some  time  that 
those  letters  might  be  explained  if  written  by  h 
clerk  who  did  not  know  the  law  about  which  he 
was  writing;  but  when  we  come  to  the  minute  of 
the  6th  Jan.  1896,  which  does  not  seem  to  have 
been  pressed  on  my  brother  Wright,  and  only 
came  out  at  the  close  of  the  argument  before  us, 
the  matter  seems  past  controversy.  There,  at  a 
set  meeting  of  the  corporation,  the  whole  matter 
was  discussed  upon  the  basis  that  Mr.  Brooks 
had  duly  disputed  the  proportion  which  had  been 
assessed  to  nim  by  the  surveyor,  and  what  is 
more,  the  corporation  go  so  far  as  to  appoint 
Mr.  Latham  as  surveyor  to  arbitrate  in  that 
matter.  It  seems  to  me,  after  that,  it  is  per- 
fectly impossible  to  say  that  the  condition  prece- 
dent of  giving  a  proper  notice  in  writing  dis- 
puting the  amount  of  the  apportionments  had 
not  been  performed.  It  is  a  technical  defence, 
but  I  do  not  see  my  way  out  of  it.  I  wish  I 
could,  because  I  have  a  strong  opinion  that  the 
real  substance  of  Mr.  Broaks's  dispute  was  what 
Mr.  Fearm  stated,  and  which  appeared  in  the 
minute  of  the  19th  March  1886,  that  he  was  not 
liable  to  pay  because  the  road  was  a  highway 
repairable  by  the  inhabitants  at  large,  and  there- 
fore the  frontager  could  not  be  fixed  vnth  oosts 
for  sewering  and  paving.  I  am  of  opinion, 
therefore,  that  the  appeal  should  be  allowed,  but 
without  costs  in  the  court  below."  I  think, 
therefore,  that  the  cases  do  not  bind  me  to  hold 
that  every  dispute  that  may  arise  on  such  matters 
should  l>e  referred  to  arbitration  in  the  first 
instance,  but  only  a  dispute  in  relation  to  appor- 
tionments.  The  question,  then,  is,  whether  the 
letters  of  Muir,  taken  a^  agent  of  the  defendant, 
of  the  14th  and  16th  Sept.  constitute  notice  of 
dispute  as  to  the  proportion  of  the  expenses. 
I  think  when  fairly  read  they  do  not.  They  do 
not  raise  that  question.  They  raise  the  objection 
whether  under  the  peculiar  circumstances  the 
defendant  is  liable  at  all.  The  first  ^ays,  *'  As 
half  of  the  road  has  only  been  made  we  are  in  no 
way  liable  for  any  portion  of  the  road  already 
completed.  We  are,  as  you  know,  about  to  build  at 
the  north  side  of  the  above-mentioned  road,  and  on 
the  completion  of  same,  we  are  prepared  to  execute 
that  portion  of  work  that  belongs  to  our  estate, 
the  same  applying  to  Murray- street."  The 
second  is  more  explicit :  "  It  is  not  our  intention 
to  pay  towards  either  the  road  or  sewer  for  which 
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you  claim,  bat  simply  to  oonstract  the  portion  of 
Sandring^ham-road  belonging  to  our  estate,  viz., 
the  eighteen  feet  at  the  north  side."    There  is  no 
suggestion  that  the  proportion  is  not  correctly 
ascertained.    In  view  of  the  language  of  Lindley, 
L.  J.  in  the  above  cited  case,  the  corporation  are 
within  their   rights  in  treating   the  matter   as 
raising  a  dispute,  and  are  not  Dound  to  refer  to 
arbitration.     Then  I  have  to  decide  whether  the 
existence  of  the  agreement  of  1878  as  to  half  the 
road  constitutes  a  defence   to  the   action.    As 
regards  that  agreement,  according  to  the  defen- 
duit's  evidenc*',  it  was  to  throw  the  land  into  the 
road,  and  not  to  make  the  road.    It  in  true  he  has 
actually  made  it,  but  after  notice  had  been  giv^n 
by  the  letter  of  the  15th  Sept.  1893  of  the  position 
taken  up  by  the  plaintiffs,  and    I  have  great 
difficulty  in  seeing  how  the  defendant  can  base 
a  legal  defence   on   those   circumstances.     No 
doubt  there  is  a   certain  amount   of  hardship 
apparently  on  the  defendant,  because  unquestion- 
ably he  has  executed  works  which  would  have 
fallen  naturally  on  the  adjoining  owners,  and  I 
should  be  glad  if  I  could  see  my  way  to  relieve 
bim  of  tbe  expenses  so  in  part  charged  against 
him.     At  the  conclusion  of  the  argument  I  could 
see  no  way  except  by  appeal  to  the  forbearance  of 
tbe  pUuntifEs.     But  there  is  a  section  which  was 
not  called  to  my  attention  at  the  bar,  namely,  349, 
which  runs  thus :  **  Whenever  any  new  street  or 
other  expenses  are  charged  by  the  commissioners 
ontheownerd  or  occupiers  of  buildings  or  lands,  and 
any  such  owner  or  occupier  shall  deem  himself  to  be 
aggrieved  thereb]^,  he  may  address  a  memorial  to 
one  of  Ker  Majesty's  principal  Secretaries   of 
State,  stating  the  grounds  of  nis  complaint,  and 
the  said  Secretary  of  State  may  make  such  order 
in  the  matter  as  to  him  may  seem  equitable,  and 
the  order  so  made  shall  be  binding  and  conclusive 
upon  the  commissioners,  and  if  the  commissioners 
shall  have  proceeded  to  recover  such  expenses,  the 
said  Secretary  of  State  may,  if  he  shall  think  fit, 
direct  the  said  commissioners  to  pay  to  the  person 
so  proceeded  against  such  sum  as  he  may  consider 
to  be  a  just  compensation  for  the  loss,  damage, 
or  grievance  thereby  sustained  by  him."     So  far 
as  I  am  able  to  discover,  the  remedy  provided  by 
that  clause  is  still  available  to  the  defendant.    I 
will  also  add  that,  although  down  to  this  point  the 
defendant  has  not  relied  on  that   section,    its 
existence  has  a  material  bearing  on  the  various 
points  of  the  case  already  mentioned.    There  is  in 
the  Public  Health  Act  1875  a  very  similar  pro- 
vision.   Sect.  268  is  as  follows:    "Where   any 
person  deems  himself  aggrieved  by  the  decision 
of  the  local  authority  in  any  case  in  which  the 
local  authority  are  empowered   to  recover  in  a 
summary  manner  any  expenses  incurred  by  them, 
or  to  declare  such  expenses  to  be  private  improve- 
ment expenses,  he  may,  within  twenty-one  days 
after  notice  of  such  decision,  address  a  memorial 
to  the    Local  Grovemment   Board   statin  p^   the 
grounds  of  his  complaint,  and  shall  deliver  a 
copy  thereof  to  the  local  authority.    The  Local 
Government    Board  may  make  such   order    in 
the    matter    as    to   the  said  board  may    seem 
equitable,    and    the    order    so    made    shall    be 
binding   and    conclusive   on    all  parties.     Any 
proceedings   that  may    have    been   commenced 
for  the  recovery  of  such  expenses  by  the  local 
authority  shall,  on  the  delivery  to  them  of  such 
copy    as  aforesaid,    be   stayed;     and  the  local 
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Gk)vemment  Board  may,  if  it  thinks  fit,  by  its 
order,  direct  the  local  authority  to  pay  to  the 
person  so  proceeded  against  such  sum  as  the  said 
Doard  may  consider  to  be  a  just  compensation  for 
the  loss,  damage,  or  grievance  thereby  sustained  by 
him."  That  section  has  come  uoder  the  considera- 
tion of  the  courts  in  several  cases,  particularly 
in  Wake  v.  The  Mayw,  Ac,  of  ShefieU  (50  L.  T. 
Rep.  76 ;  12  Q.  B.  Div.  142).    That  was  rather  a 
remurkHble   case,   the  head-note  is    as  follows: 
"  Upon  the  hearing  of  a  complaint  before  a  police 
magistrate  by  the  urban  autnority  of  the  district 
ao'ing  under  section  150  of  the  Public  Health  A.ct 
1875  to  recover  the  amount  apportioned  upon  a 
frontager  in  respect  of  expenses  incurred  by  the 
urban  authority  in   sewering,  &c.,  a  street  the 
frontager  objected  that  the  plans  referred  to  in 
the  notice  requiring  him  to  execute  the   work, 
showed  that  part  of  the  work  in  respect  of  which 
upon  the  failure  to  comply  with  the  notice,  the 
expenses  were  incurred,  was  executed  upon  land 
belonging  to  private  owners.    Held,  thit,  as  part 
of  the  work  was  executed  on  a  street,  the  urban 
authority  had  power  to  fix  the  sum  to  be  appor- 
tioned, and  the  magistrate   had  jurisdiction  to 
entertain  the  complaint,  and  could  only  make  an 
order  for  payment  of  the  apportioned  sum,  and  if 
the  frontl^2^er  was  aggrieved  by  what  the  urban 
authority  had  done,  his  only  remedy  was  to  appeal 
to  the  Local  Government  Board  under  sect.  268 
of  the  Public  Health  Act  1875."     It  appeared  on 
the  evidence  that  the  platntifEs  were  able  to  show 
that  a  considerable  part  of  the  work  w»«s  executed 
on  land  which  formed  no  part  of  the  road,  but 
was  private   property.     In  poiat  of  fact  it  was 
actually  fenced  off  from  the  road  altogether.  The 
present  Master  of  the  Bolls  says  in  his  judgment : 
'  The  statute  has  imposed  on  certain  persons  a 
liability  not  known  to  the  common  law ;  and  it 
seems  to  me  to  follow  that,  where  that  i*«  the  case, 
and  where,  as  here,  there  is  an  Act  of  Parliament 
which  has  imposed  a  new  liability,  and  given 
particular  means  of  enforcing  such  new  liability, 
such   mode  of  procedure  is  the  only  one  to  be 
followed  and  used  for  this  purpose.    In  the  pre- 
sent case,  according  to  the  course  pointed  out  by 
the  statute,  the  local  authority  is  to  find  whether 
there  ought  to  be  the  paving  of  a  strret,  and  to 
determine  what  is  the  proper  amount  to  be  ex- 
pended for  that  purpose.     Afterwards  that  sum  is 
to  be   laid  not  before    the  local  authority,   but 
before  the  surveyoi*,  to  be  apportioned  by  him 
amongst  the  different  frontagers  according  to  the 
measurement  of  their  frontages,  buo  without  any 
power  in  such  surveyor  to  inqui^^e  whether  the 
expenditure  of  the  money  was  a  proper  one  or 
not.    When  this  sum  ha-*  been  so  apportioned  by 
the  surveyor,  the  local  Mutbority  is  entitl^'d  to  give 
notice  of  it  to  each  of  the  frontagers,  and  demand 
of    him  the  payment  of   his    proportion  as  so 
apportioned,  and  if  he  does  not  comply  with  such 
demand  the  local  authority  is  authorised  by  the 
statute  to  go  before  a  magistrate  and  apply  to 
him  for  an  order  for  such  payment.    The  person 
on  whom  the  demand  of  payment  has  been  made 
says  that  the  sum  expended  has  not  been  rightly 
apportioned  by  the  surveyor,  but  it  is  not  neces- 
sary to  determine  what  is  his    remedy  in  that 
case,  because  in  the  present  case  he  does  not  fiad 
fault  with  the  act  of  the  surveyor,  but  with  the 
decision  come  to  by  the  local  authority.    Tbe 
complaint  is  that,  although  the  local  authority 

G 


42 


MAGISTRATES^   CASES. 


Chan.  Div.] 


HoBNSEY  District  Council  v.  Smith. 


[Chan.  Dit. 


migbt  properly  have  determined  to  pave  the 
street  and  might  properly  have  fixed  the  amount 
to  be  expended  thereon,  yet  the  sum  expended  was 
not  on  the  street  only,  bat  was  partly  on  the 
street  and  partly  on  private  land,  and  that  there- 
fore the  decision  of  the  local  authority  was  wrong  ; 
that  is  to  say,  that  it  fixed  a  wrong  sum  to  lay 
before  the  surveyor  to  apportion,  because  it  had 
not  confined  the  sum  to  that  which  had  been 
expended  on  the  street,  but  had  extended  it  to  a 
larger  sum,  part  of  which  had  been  expended 
elsewhere  than  on  the  street.  The  complaint, 
therefore,  if  anything,  is  that  the  appellant  is 
aggrieved  by  the  decision  of  the  local  authority, 
and  consequently  it  comes  within  the  exact  terms 
of  sect.  268  which  has  pointed  out  the  remedy  the 
appellant  has.  namely,  that  in  respect  to  that 
grievance  he  is  to  appeal  to  the  Local  Govern- 
ment Board.  That  is  the  particular  remedy 
pointed  out  by  the  statute,  and  it  being  one  for  a 
grievance  in  respect  of  a  new  liability  it  is  the 
only  remedy  which  can  be  taken."  More  recently 
that  decision  has  been  followed  in  the  Court  of 
Appeal  in  Walthamstoio  Local  Board  v.  Staines 
(65  L.  T.  Rep.  430 ;  (1891)  2  Ch.  606).  The  whole 
substance  of  the  defendant's  case  is,  that  he  has 
land  which  is  charged  by  the  plaintiffs  with 
expenses  which,  regard  being  had  to  the  agree- 
ment oAght  not  to  be  borne  by  him.  Moreover 
by  reason  <^f  the  expenses  so  charged,  that  brings 
the  case  within  sect.  349  of  the  local  Act.  If,  as 
liid  down  by  the  Master  of  the  Bolls  in  the  case 
of  WaJce  V.  Mayor,  Ac,  of  Sheffield,  there  is  a 
grievance,  one  in  respect  of  a  new  liability,  and 
tnere  are  many  points  created  by  the  Act,  and 
the  aggrieved  party  is  confined  to  the  particular 
remedv  conferred  by  the  Act,  then  many  of  the 
defendant's  points  cannot  be  raised  here,  but  are 
sub3*»ct  to  review  by  the  Secretary  of  State.  As 
far  as  the  matter  is  before  me  the  plaintiffs  have 
made  out  their  case,  and  there  iiust  be  judgment 
for  them  on  the  usual  terms.  As  the  second 
summons  seems  to  have  been  unnecessary,  the 
costs  so  far  as  occasioned  by  that  summons  must 
be  set  off. 

Solicitors:  Baker,  Lees,  and  Postlethwaite, 
agents  for  Higson  Simpson,  West  Hartlepool ; 
Bell,  Brodrick,  and  Gray,  agents  for  Harrison 
and  Barker,  West  Hartlepool. 


Jan.  13  and  14, 1897. 

(Before  Kekbwich,  J.) 

HoRNRBT  Disteict  Cotjncil  V.  Smith.  (a) 

Public  health — National  school — Trustees — Street 
— Expenses — Charge  on  school — Enforcement  by 
sale  or  mortgage — School  Sites  Act  1841  (4  &  5 
Vict.  c.  38).  ss.  '6,  7,  and  IS-^Public  Health  Act 
1875  (38  &  39  Vict.  c.  55),  s,  257. 

Where  the  Court  had  declared  that  the  apportioned 
amount  of  expenses  incurred  for  paving  and 
other  tvorks  in  a  street  on  which  a  naiional 
school  abutted,  together  with  interest  thereon 
and  costs,  were  a  charge  on  the  school  and 
premises  : 

Held,  that  the  sum  so  charged  could  be  raised  by 
sale  or  fncrtgage  free  from  the  trusts,  notwith- 
standing that  the  site  of  the  school  was  originally 

(1)  Baported  by  Fbanoib  E.  Adt,  Btq.,  Barrister-ttt-Law 


conveyed  to  the  trustees  for  the  purposes  of  a 
school,  and  "  no  other  purpose  whatever.'* 
This  was  a  summons  taken  out  by  the  Urban 
District  Council  of  Homsey,  plaintiffs,  asking 
that  for  the  purpose  of  enforcing  an  order  made 
in  this  matter  on  the  25th  March  1896,  whereby 
it  was  declared  that  under  and  bv  virtue  of  the 
257th  section  of  the  Public  Health  Act  1875.  the 
sum  of  IIR  15«.  lid.,  with  interest  thereon  as 
therein  mentioned,  was  a  charge  on  the  piece  of 
land  mentioned  in  the  order,  together  with  the 
messuage  or  dwelling-house  and  school  buildings 
erected  and  built  thereon,  known  as  Holy  Inno- 
cents Infants  National  School,  and  it  was  ordered 
that  the  costs  of  the  plaintiffs  of  the  application 
to  court  and  of  the  adjournment  thereof,  aft^r 
being  tnxed  by  the  taxing  master,  should  be 
added  to  the  charge,  the  property  before  men- 
tioned may  be  sold  free  from  the  trusts  created  by 
an  indenture  dated  the  28th  April  1847,  whereby 
the  premises  were  s*  ttled,  or  otherwise  as  the 
judge  may  direct,  and  subject  to  conditions  of 
sale  to  be  settled  in  chambers.  Or  that  for  the 
purpose  of  raising  the  charge  aforesaid,  there 
may  be  given  or  made  such  other  direction  or 
order  as  to  the  judge  may  seem  fit. 

By  a  conveyance  dated  the  28th  April  1847,  and 
made  under  the  School  Sites  Acts  1841  and  1844, 
in  consideration  of  50Z.,  a  piece  of  land,  forming 
part  of  the  glebe  of  the  rectory  of  Homsey,  w^a 
conveyed  hj  the  Rev.  Richard  Harvey,  the  th^-n 
rector  of  Homsey,  with  the  consent  of  the  bishop 
of  the  diocese,  to  the  use  of  the  Venerable  John 
Sinclair,  archdeacon  of  Middlesex,  and  his  suc- 
cessora  archdeacons  of  Middlesex,  and  Richard 
Harvey  and  his  successors  rectors  of  Homsey, 

for  ever  for  the  purposes  of  the  said  Acts,  and  to  be 
applied  as  a  site  for  a  school  for  poor  persons  of  and  in 
the  parUb  of  Horoaey,  and  for  the  residence  of  the 
teacher  or  teaobera  of  the  said  school,  and  ftir  no  other 
purpose  whatever,  snch  school  to  be  always  in  nnion 
with  the  Incorporated  National  Society  for  promotinif 
the  bdncation  of  the  poor  in  the  principles  of  the  Edtab- 
linhed  Chnrch. 

The  conveyance  was  made  under  sect.  6  of  the 
School  Sites  Acts  1841,  and  was  more  or  less  in 
the  statutory  form  contained  in  sect.  10  of  that 
Act.  A  national  school  was  shortly  afterwards 
erected  on  the  said  piece  of  land,  and  in  1885,  by 
an  order  of  the  Charity  Commissioners,  the 
school,  which  was  called  Holy  Innocents  Infants 
National  School,  l>ecame  attached  to  the  new 
ecclesiastical  parish  of  Holy  Innocents.  Homsey. 
formed  out  of  the  pansh  of  Homsey,  the  vicar  r>f 
the  parish  of  Holy  Innocents  being  substitute  I 
for  toe  rector  of  Homsey  as  trust^.  No  rei't 
was  received  by  the  trustees  for  the  use  of  tl.e 
school  premises.  The  school  and  site  abutted  on 
a  "street"  called  Holy  Innocents-rond,  within 
the  district  of  the  Homsey  Local  Board,  and  not 
being  a  highway  repairable  by  the  inhabitants  at 
Urge;  and  on  the  7rh  April  1894,  in  pursuance  of 
a  resolution  of  the  board,  a  notice  under  the 
Public  Health  Act  1875  was  served  upon  the  Rev. 
Tilden  Smith,  vicar  of  the  parish  of  Holy  Inno- 
cents, and  the  Venerable  Robinson  Thornton, 
Archdeacon  of  Middlesex,  the  trustees  of  the 
school,  requiring  them,  as  "owners  '*  of  the  school 
premises,  to  make  up  within  thirty  days  that  part 
of  the  road  upon  which  the  premises  abutted. 
The  notice  was  not  complied  with,  and  thereupon 
the  board  executed  the  works,  and  on  the  l2th 
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JazL  1895  served  the  trastees  with  notice  to  pay 
lllL  lbs,  lid.,  the  apportioned  amount  of  the 
eost,  and  upon  their  failure  to  pay  it,  the  board 
oommenced  this  action,  by  originatine  Bummons, 
against  the  trustees  as  *'  owners  "  of  the  school 
prenuseB,  and  also  against  the  present  rector  of 
Homsey  as  such  "  owner  *'  of  or  otherwise  inter- 
ested in  the  school  premises,  claiming  a  declara- 
tion that,  under  sect.  257  of  the  Pnblio  Health  Act 
1875,  the  amount  together  with  interest  at  5  per 
cent  per  annum  from  the  12th  Jan.  1895  and  the 
costs  of  the  action  were  a  charge  on  the  school 
premises,  and  that  such  charge  was  entitled  to 
priority  over  any  other  mortgage  or  charge  on  the 
premises,  if  any ;  and  also  that  for  the  purpose  of 
enforcing  the  plaintiffs'  charge  the  premises 
might  be  sold,  and  the  proceeds  applied  in  pay- 
ment of  the  charge. 

On  the  25th  March  1896  an  order  was  made  by 
Eekewich  J.  (reported  74  L.  T.  Rep.  415 ;  (1896) 
2  Cb.  254)  whereby  it  was  declared  that  the  sum 
of  mi.  15«.  lid.,  together  with  interest  thereon 
and  costs,  were  a  charge  on  the  school  and 
premises. 

The  present  summons  was  now  taken  out  to 
enforce  the  charge  by  sale  or  mortgage  of  the 
premisee. 

Macmorran,  Q.O.  and  E.  Beaumont  for  theplain- 
tifEs. — ^The  question  is,  how  is  the  charge  to  be 
enforced  in  consideration  that  the  trustees  are 
trustees  of  a  national  school,  and  have  no  bene- 
ficial interest  ?  The  trustees  are  benefited  by  the 
road,  and  if  they  could  sell  the  schools  would  get 
a  better  price :  (School  Sites  Act  1841  (4  &  5  Vict, 
c.  38),  ss.  7  and  15).  The  circumstance  that  the 
property  is  by  statute  set  apart  to  be  used  for 
the  purposes  of  a  school  and  '*for  no  other 
purpose  whatever,"  does  not  prevent  the  court 
from  enforcing  the  charge  by  sale  or  mortgage 
in  the  ordinary  way,  and  there  is  no  distinc- 
tion in  this  respect  between  public  and  private 
trusts: 

Scottinh  Widows  Fund  v.  Craig,  20  Ch.  Div.  208. 

Then  the  charge  under  the  Act  of  1875  being  a 
charge  upon  the  **  premises  "  is  enforceable  against 
all  owners  present  and  future,  whatever  their 
interest  may  be : 

Corporation  of  Birmingham  v.  Baker,  17  Ch.  Div. 

782; 
Re  ChrittchvTch   Inclosure  Act ;    Meyrieh  v.    The 

Attomey-Qensral,   71   L.   T.  Bep.   122;    (1894) 

3  Ch.  209. 

It  is  said  on  behalf  of  the  defendants  that  there  is 
no  reverter  to  the  vendor.  If  there  is  no  reverter, 
the  legal  estate  must  remain  in  the  trustees : 

BowdiUh  V.  The  Wakefield  Local  Board  of  Health, 

25  L.  T.  Bep.  88  ;  6  Q.  B.  567  ; 
(hiardians  of  Tendrijtg  Union  v.  Dowton,  65  L.  T. 

Bep.  434 ;  (1891)  3  Ch.  265. 

The  result  of  a  reverter  being  not  mentioned  in 
sect  6  of  the  School  Sites  Act  1841  is  that  the 
parties  are  left  to  the  ordinaiy  law,  and  if  the 
school  ceased  to  exist  there  would  be  a  resulting 
use  to  the  owner  of  the  glebe. 

pibdin  for  the  defendants. — [Keeewich,  J. — I 
think,  Mr.  Dibdin,  you  must  devote  your  attention 
to  the  question  of  reverter.]  The  School  Sites 
Act  1841  intended  that  property  such  as  this 
should  be  incapable  of  being  sold.  This  is  borne 
out  by  the  fact  that  there  is  no  reverter  clause  to 


sect.  6  of  that  Act,  and  consequently,  as  this  is  a 
charity,  if  the  purposes  of  the  trust  fail,  a  scheme 
cy^pree  will  have  to  be  settled.  The  land  is  pro- 
perly left  saddled  with  this  trust,  and  cannot 
be  sold.  The  poor  of  the  parish  of  Hornsey  can> 
enforce  this  trust,  and  it  cannot  be  srgued  that 
they  come  within  the  definition  of  "owners." 
They  are  therefore  outside  persons  who  have  an 
interest  in  this  land,  and  come  within  the  scope 
of  the  decision  in  The  Guardians  of  Tendring 
Union  v.  Dovoton  (65  L.  T.  Rep.  434;  (1891)  3  Ch. 
265),  and  consequently  that  case  applies.  The 
peculiar  nature  of  this  trust  renders  this  land 
exempt  from  such  expenses : 

Wright  v.  Ingle,  54  L.  T.  Ejp.  511 ;  16  Q.  B.  Div. 
379. 

The  land  is  stamped  with  a  charity,  and  must  be 
used  exclusively  for  the  purposes  of  that  charity, 
and  I  submit  th)it  it  cannot  be  sold  or  mortgaged 
for  the  purpose  of  raising  this  money. 

Kekbwich,  J. — This  case  is  obviously  one  of 
some  difi&culty  and  importance,  but,  having  had  a 
full  argument  and  an  opportunity  of  reflection 
since  the  court  rose  yesterday,  I  see  no  reason  to 
reserve  my  judgment,  or  even  to  call  on  Mr.  Mac- 
morran  for  a  reply.  In  my  opinion  the  appli- 
csJits  are  entitled  to  have  the  sum  due  to  them, 
and  which  has  been  declared  to  be  a  charge  on 
this  land,  raised  by  a  sale  or  mortgage.  That  the 
ordinary  rights  of  persons  having  a  charge  ex- 
tend  to  the  case  where  the  charge  is  effected  or 
declared  by  or  under  an  Act  of  Parliament,  even 
though  the  Act  of  Pai'liament  may  be  peculiar 
in  its  nature,  and  contain  remedial  provisions 
which  would  not  be  available  at  common  law,  is 
established,  I  think,  by  the  case  of  Scottieh 
Widows  Fund  v.  Craig  (20  Ch.  Div.  208),  which 
otherwise  seems  to  me  to  have  nothing  to  do 
with  the  case  in  hand.  The  difficulty  in  this 
case  arises  fi-om  the  particular  statute,  and  from 
the  form  of  conveyance  which  is  prescribed  by 
the  statute.  The  statute  is  the  Schools  Sites  Act 
1841  (4  &  5  Yict.  c.  88),  and  the  conveyance  is 
made  under  sect.  6  of  that  Act,  and  is  more  or 
less  in  the  form  prescribed  by  sect.  10,  which  says 
that  the  land  is  to  be  applied  as  a  site  for  a  school 
and  **  for  no  other  purpose  whatever."  If  the  land 
ceases  to  be  used  or  applied  for  that  particular 
purpose,  then  the  trustees  to  whom  it  is  conveyed 
must  apparently  either  lose  the  land  or  must  hold 
it  subject  to  some  action,  if  a  right  exists  in  any 
one  against  them,  for  a  breach  of  duty.  If  they 
continue  to  hold  the  land  subject  to  an  action 
against  them,  then,  by  the  form  of  words  I  have 
used,  they  continue  to  hold  the  land,  they  are  the 
landowners ;  that  is  to  say,  the  owners.  If,  on  the 
other  hand,  the  land  can  be  recovered  in  an  action 
against  them,  as  on  breach  of  duty,  or  by  any  other 
process,  then  it  belongs  to  someone  else.  It  is 
remarkable,  no  doubt,  that  the  particular  section 
has  not  provide- d  for  the  contingency  I  have  men- 
tioned, as  some  of  the  other  sections  do,  and  I  was 
disposed  to  attribute  some  importance  to  that. 
It  certainly  was  as  well  to  consider,  seeing  that 
there  was  no  provision  in  the  particular  section, 
what  wonld  happen  if  the  contingency  occurred. 
But  I  do  not  think  it  necessary  to  follow  a 
learned  discussion  how  the  land  would  be  dealt 
with,  in  whom  rights  would  vest,  and  how  those 
rights  could  be  enforced  if  the  contingency 
occuri'ed.      Mr.  Dibdin  suggests    as  a  possible 
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result  that,  this  being  a  charitable  trust,  there 
would  have  to  be  an  application  cy-pr'es  at  the 
instance  of    the    Attomey-Greneral.    In  snch  a 
procee^ng  the  Attomey-Greneral  does  not  repre- 
sent the  Crown  as  owner,  and  therefore  I  have 
not  to  consider  how  far  the  Crown  would  be 
bound   afi  the   ultimate   owner   by  the  statute. 
He    only    represents     the     Crown    as    parens 
patrix,  and   therefore  the  property  would  not 
pass    to    the    Crown,    but    to    tnose    persons 
who  under  the  peculiar  jurisdiction  of  the  court 
were  held  entitled  to  it  in  a  scheme  settled  cy-pres. 
As  I  have  said,  when  that  event  occurs  either  the 
trustees  continue  to  be  owners  because  there  is  no 
one  to  replace  them,  or  they  will  be  replaced  by 
someone  having  a  title  under  the  authority  of  the 
court.    Someone  will  replace  them,  and  become 
the  owner.    The  result  la,  that  I  know  now  who 
are  the  owners.    They  ai*e  the  trustees  so  long  as 
they  use  the  land  for  a  school  and  for  no  other 
purpose  whatever,  and  their  possible  successors 
— because  we  do  not  know  who  will  succeed  them 
afterwards,  or  that  they  themselves  will  hold  until 
then — and  then  some  persons  unascertained ;  but 
still  some  persons  would  l>3  the  owners  hereafter. 
The  question  is  whether,  having  regard  to  that 
state  of  things,  the    applicants  can    raise    this 
money  by  sale  or  mortgage.    The  Act  of  Parlia- 
ment, the  Public  Health  Act  1875,  by  sect.  257, 
after  providing  for  the  recovery  of  expenses  in- 
curred by  a  local  authority  for  the  repayment 
whereof    the  owner  of   the  premises  for  or  in 
raspecL  of  which  they  are  incurred  is  made  liable 
by  the  Act,  says  that  *'  until  recovery  of  such 
expenses  and  interest  the  same  shall  be  a  charge 
on  the  premines  in  respect  of  which  they  were 
incurred. ''     The  meaning  of  these  words  came 
before  oir  Greorge  Jessel,  M.R.,  in  the  case  of  the 
Corporation  of  Birmingham  v.  Baker  (17  Ch.  Div. 
782),    and    he    held    that    by    chai'ge    on    '*  the 
premises  "  was  implied  a  charge  on  all  successive 
ownerships,  whether  estates  for  life  or  in  fen  or 
other^^ise.    The  words  in  which  he  expressed  his 
judgment  are  un  page  785  of  17  Ch.  Div. :   **  Tne 
works  in  question   are  an  improvement  to  the 
property,  not  to  the  interest  of  any  particular 
owner  of  the  property,  but  of  every  owner  of  the 
house ;  and  consequently  there  is  no  good  reason 
in  the  world  why  there  should  not  be  a  charge  on 
the  pi*operty,  that  is,  on  the  respective  interest  of 
every  owner  of  the  property  according  to  the 
value  of  his  ownership."    According  to  that  de- 
cision the  money  must  be  i*aised  by  sale  or  mort- 
gage in  the  wav  in  which  any  other  charge  would 
be  raised  out  of  the  property.    But  then  it  is  said 
that   the   Court  of   Appeal  diiHered  from  that 
decision  in  the  case  of  The  Guardians  of  Tendring 
Union  v.  Bowton  (65  L.  T.  Rep.  434;  (1891)  3  Ch. 
265),  where  their  Lordships  considered  the  former 
case  not  to  be  applicable.    Tbera  the  difficulty 
arose  in  tbis  way:  The  owners  were  necectsarily 
bound  according  to  the  decision  of  the  Master  of 
the  Rolls,  but  thei^  was  a  third  person,  an  outside 
.person,  a  person  who  was  in  no  sense  an  owner 
of  the  premises,  namely,  an  adjoining  owner,  who 
had  tdken  a  covenant  of  a  restrictive  kind  as  to 
the  use  of  the  premises  for  cei-tain  purposes,  aud 
the  question  was  not  whether  the  owners  would 
be  bound,  according  to  the  decision  of  the  Master 
of   the    Rolls,    but    whether   a  charge   on    the 
premises,  and    therefore  on  all  the  owners    in 
succession,  could  be  enforced  against  an  outside 


person,  a  stranger,  who  was  entitled  to  the  benefit 
of  this  covenant.  Lord  Halsbury,  L.C.,  who 
presided  in  the  Court  of  Appeal,  admitted  the 
full  meaning  of  the  charge  on  the  premises,  and 
at  page  267  of  (1891)  3  Ch.  he  says  :  '*  It  is  clear 
that  the  person  against  whom  the  judgment  is  to 
stand,  is  the  owner.  Indeed,  the  ^hole  machinery 
of  the  Act  shows  that  the  owners  and  occupiers 
are  the  persons  against  whom  the  proceedings 
are  to  be  taken  ;  "  and  then  he  comments  on  ttie 
judgpnent  of  the  Master  of  the  RolU  in  order  to 
show  that  the  case  before  him  wa^  limited  to 
owners,  and  did  not  apply  to  an  outside  person  or 
stranj^r.  I  pass  over  that  judgment,  aud  that 
of  Lmdley,  L  J.  to  the  same  effect,  because  it 
seems  to  me  that  I  have  the  exact  thing  which  I 
am  looking  for  in  a  more  coacise  and  clear  form 
in  the  judgment  of  Fry,  L.J.  He  says  at  p.  269, 
''All  the  Act  does  is  to  create  a  charge  on  the 
premises;"  and  then  he  goes  on  by  a  series  ot 
equations  to  show  what  thac  means,  **  that  is,  on 
the  land — that  is,  on  all  the  interests  of  the 
owners  of  the  land.*'  That  is  in  substance 
exactly  what  the  Master  of  the  Rolls  said  in  The 
Corporaiion  of  Birmingham  v.  Baker,  only  in 
different  words.  Then  Fry,  L.J.  adds :  ''But  here 
we  have  to  deal  with  the  rights  of  a  person  against 
the  owners  of  the  land,"  that  is,  the  rights  of  the 
stranger  entitled  to  the  benefit  of  the  restrictive 
covenant.  In  the  case  before  me  thei*e  is  no 
stranger,  no  outside  person.  As  I  have  already 
said,  either  the  trustees  are  the  owners  them- 
selves, or  they  together  with  persons  at  present 
unknown  and  unascertained,  who  will  succeed 
them,  are  the  owners ;  with  them  at  any  rate  they 
make  up  the  owners.  I  have,  therefore,  a  charge 
on  the  premibCH  ;  that  is,  on  the  land ;  that  is,  on 
the  interests  of  the  persons  who  may  become 
entitJed,  quite  as  much  as  of  the  persons  who  are 
actually  entitled.  On  that  ground  it  seems  to  me 
that  I  shall  be  following  both  the  decisions  in 
The  Guardians  of  Tendring  Union  v.  Dowton,  and 
The  Corporation  of  Birmingham  v.  BaJcer,  and 
I  the  general  law  as  contained  in  Scottish  Widows 
'  Far3,  V.  Craig,  in  deciding,  as  I  now  do,  that  the 
money  must  be  raised  by  sale  or  mortgage  of  the 
'  premises,  free  from  incumbrances  aud  the  trusts 
t  of  the  deed  of  the  28th  April  181.7,  in  the 
I  ordinary  way  under  the  direction  of  the  judge  in 
chambers. 

Sol  citors :   Leonard  J,  Tatham ;    Lee,  Bolton, 
and  Lee. 


QUEEN'S  BENCH   DIVISION. 

Thursday,  Dec.  10, 1896. 

(Before  Wills  and  Wbiqht,  JJ.) 

Thomson  (app.)  v.  Bubns  (resp,).  (a) 

Sea  fisheries — '*  Taking  " — "  Removing  from  the 
fi^sliery  " — Sea  Finheries  (Shell  Fish)  Regulation 
Act  1«94  (57  &  68  Vict.  c.  26),  s.  1. 

The  taking  of  shell  fish  from  the  bed  in  which 
they  were  found,  with  the  intention  of  taking 
them  away  aUoyether,  amounts  to  a  removal  of 
such  shell  fish  from  the  fi^shtry  within  bye- laws 
wade  under  sect  1  of  ths  Sea  Fisheries  {SheU 
Fish)  Regulation  Act  1894  (57  &  58  Vict.  c.  26), 
even  though,  cut  a  inaiter  of  fact,  the  sheU  fish 
were  in  the  result  not  actually  taken  away. 

iai  iiejionwl  bfJ.  ANuh^w  stiitAHAM,  l^Hq.,  itoniater-at-Lsw. 
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Appeal,  by  case  stated,  from  the  decision  of 
JQstioes.  ' 

At  a  petty  sessions,  holden  at  Ulverston  on  the 
4th  Jane  1^6,  an  information  was  preferred  by 
William  Thogson,  a  duly  appointed  bailiff  for 
thA  Lanoaster  S^  Fisheries  District,  against 
Edward  Bams,  under  bye^law  21  of  the  Lancashire 
Sea  Fisheries  District,  charging  for  that  he, 
Edward  Bams,  on  the  20th  May  1896,  at  a  certain 
fishery  at  Bay  Cliffe  Sands  in  Morecambe  Bay, 
within  the  limits  of  the  Lancashire  Sea  Fisheries 
District,  did  unlawfully  remove  from  the  said 
fishery  certain  cockles  which  woald  pass  through 
a  gauge  having  an  oblong  opening  of  three- 
quarters  of  an  inch  in  breadth  and  not  less  than 
two  inches  in  length,  contrary  to  the  bye-laws 
of  the  Lancashirks  Sea  Fittheries  in  that  behalf 
duly  made  and  confirmed,  which  said  bye-laws 
were  at  the  time  of  the  commission  of  the  said 
offence  and  were  still  in  force  for  the  district 
aforesaid,  and  oontrarr  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

The  bye-laws  of  the  Lancashire  Sea  Fisheries 
District  in  question  were  made  under  the  powers 
(xmferred  on  the  local  fisheries  committee  oy  the 
Sea  Fisheries  (Shell  Fish)  Regulation  Act  1894 
(57  &  58  Yict.  c.  26). 

Sea   Fisheries    (Shell    Fish)    Regulation   Act 

S4ct  1. — (I.)  The  powers  of  a  looal  ftshories  oom- 
mittee  to  in%ke  bye-laws  in  parsnance  of  seot.  2  of  the 
8€a  Fisheries  Ae^tion  Act  1S88  (51  A  52  Viot.  o.  54) 
shall  extend  to  making  bye-laws  to  be  observed  within 
their  distriot  for  the  regxdation,  protection,  and  develop- 
ment of  flsheties  for  all  or  any  speoifled  kinds  of  shell 
fifih,  and  any  snoh  b}  e-laws  may  provide,  among  other 
things  for  (a)  the  fixing  of  the  sixes  and  condition  at 
which  shell  fish  may  be  removed  from  a  fishery,  and  the 
mode  of  determining  such  sizes;  (b)  the  obligation  to 
re-deposit  in  specified  localities  any  shell  fish  the 
remoTal  or  poeseasion  of  which  is  prohibited  by  or  in 
ponoanoe  of  any  Act  of  Parli*meDt. 

Bye-law  21  of  the  Lancashire  Sea  Fisheries 
Dis&ct  was  as  follows : 

No  person  shall  remove  from  a  fishery  any  oookle 
whksk  will  pass  through  a  gauge  having  an  oblong 
opening  of  three-quarters  of  so  inch  in  breaidth  and  not 
ItMs  than  two  inches  in  length. 

Bye-law  25,  which  was  referred  to  both  in  the 
argument  and  in  the  judgment,  was  as  follows : 

Any  person  who  takes  any  shell  fish  the  removal  of 
which  from  a  fishery  is  prohibited  by  any  bye-law  in 
foroe  in  the  district,  or  the  possession  of  which  is  pro- 
hibited by  a^y  Act  of  i'arliament,  shall  forthwith  re- 
depoeit  the  same  without  injury  aa  nearly  as  possible  in 
tbe  place  from  whioh  they  are  taken,  and  in  re- depositing 
oocklea  in  accordance  with  this  bye-law,  shall  spread 
them  thinly  and  evenly  over  the  bed^. 

At  the  hearing  of  the  information  it  was  found 
as  a  fact  that  oockles  were  to  be  found  in  all  parts 
of  Morecambe  Bay,  and  that  on  the  20th  May 
1896  Edward  Burns  was  fishing  for  oockles  in 
Morecambe  Ba^y,  and  had  several  bags  on  tbe 
aands  round  hia  cart  partly  filled  with  cockles 
which  had  been  washed,  and  that  a  considerable 
proportion  of  such  cockles  were  of  such  a  size 
that  they  would  pass  through  a  gauffe  having  an 
oblong  opening  of  three-quarters  of  an  incn  in 
breadth  and  not  less  than  two  inches  in  length. 
Boms,  when  spoken  to  by  Thomson,  said  that  if 
Thomson  had  not  come  on  to  the  sands  he  would 
have  taken   the   oockles  away.    At  Thomson's 


request  he  sorted  the  cockles  and  left  on  the  sands 
those  which  were  too  small,  and  only  took  away 
such  of  the  cockles  as  were  of  proper  size.  On 
these  facts  the  magistrates  held  that,  although  it 
was  clearly  the  intention  of  Bums  if  he  had  not 
been  intexiered  with  by  Thomson  to  have  removed 
from  the  fishery  the  undersized  cockles  which  he 
had  in  his  bag,  yet  he  had  not  actually  done  so, 
and  they  dismissed  the  summons.  Thomson 
appealed. 

Piekford,  Q.C.  {L.  Sanderaon  with  him)  for  the 
appellant. — 1  do  not  deny  the  distinction  between 
"  taking  *'  in  bye-law  25,  and  "  removal "  in  bye- 
law  21.  No  doubt,  if  the  summons  had  issued 
under  bye-law  25,  the  respondent  would  have  had 
no  answer  to  it.  But  I  submit  he  has  no  answer 
to  the  summons  for  removal  under  bye-law  21 ; 
removal  cannot  be  held  to  mean  removal  right 
off  the  sands.  Probably  the  jurisdiction  of  the 
district  fishery  committee  ceases  at  high- water 
mark,  and  if  there  is  no  removal  from  the  fishery 
until  the  fish  is  taken  off  the  sands,  then 
the  powers  of  search  given  by  sect.  6  of  the 
Sea  Fisheries  Regulation  Act  1888  are  useless. 
Those  powers  are  to  be  exercised  only  with  the 
sea  fisheries  district.  1  submit  that  "  taking  "  in 
bye-law  25  means  merely  actual  removal  from  the 
cockle  bed,  while  "removal'*  means  a  takiug 
from  the  cockle  bed  with  the  intention  of  not 
restoring  them  to  it.  The  words  of  the  bye-law 
and  also  of  the  Act  are  removal  from  the  fishery, 
not  removal  from  the  fishery  district,  and  1  submit 
tl^y  are  satisfied  by  a  removal  from  t*he  place 
where  they  were  found. 

Maniety  for  the  respondent. — There  has  been  a 
taking,  but  no  removal  within  bye-law  21.  The 
respondent  never  took  the  cockles  off  the  sands, 
ana  the  magistrates  have  found  that  the  cockle 
fishery  extends  over  the  whole  sands  in  the 
district.  Whatever  intention  the  respondent  may 
have  had,  there  was  then  no  removal  from  the 
fishery.  There  may  have  been  a  taking  within 
bye-law  25,  but  there  was  no  removal  from  the 
fishery  within  bye-law  21. 

Fickford,  Q.C.  in  reply. 

Wills,  J. — The  question  to  be  decided  is  not 
without  difiiculty,  but  I  have  come  to  the  couclu- 
sion  that  the  appeal  should  succeed.  The  view 
urged  by  the  counsel  for  the  respondents  is  no 
doubt  a  very  tempting  one,  mainiy  because  it  is 
so  simple.  The  word  "  remove'*  in  bye-law  21, 
and  the  word  **  take  "  in  bye- law  25,  are  certainly 
distinctive  words,  and  so  it  is  argued  that  bye- law 
21  must  refer  to  a  i^moval  not  merely  from  the 
actual  fishery,  but  from  the  fishery  district; 
that  is  off  the  sauds  where  the  fishery  is.  But  the 
bye-law  does  not  say  **  remove  from  the  fishery 
district,'*  but  *•  remove  from  the  fishery,"  which  is 
a  different  thing,  aud  I  cannot  help  thinking  that 
thero  may  be  a  "removal  from  the  fishery," 
within  bye-law  21,  when  the  under  i zed  fi^b  are 
actually  taken  fiom  the  fishery  \%ithout  auy 
intent  on  the  taker's  part  to  leplaoe  them  under 
bye-law  25,  and  with  the  intent  of  taking  them 
away  altogether.  Any  other  interpretation  would 
open  the  door  very  wide. 

Weight,  J. — 1  agree.  I  may  just  point  out, 
in  support  of  our  decision,  that  the  words  of  the 
Sea  Jb^sheries  (Shell  Fish)  Regulation  Act  1894 
ai*e  not  *•  may  not  be  removed  from  the  fishery 
district,"  but  ''may  not   be  removed  from    the 
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ifishery."  Where  the  district  is  meant  the  Act 
used  the  word  district.  Here  the  bye-law  follows 
the  words  of  the  Act,  and  the  only  point  is  whether 
there  has  been  a  sufficient  severance  for  the 
purpose  of  taking  away. 

Appeal  allowed ;  ease  remitted. 

Solicitors  for  the  appellant,  ArkcoU  and  Co.,  for 
Sanderson^  Lancaster. 

Solicitors  for  the  respondent,  Cunliffee  and 
Davenport,  for  E.  Walker,  Ulverston. 


Thursday,  Dec,  10,  ia96. 

(Before  Wills  and  WKiaHT,  JJ.) 

OsBOKN  (app.)  V.  Wood  Bbotheks  (resps.).  (a) 

Jvsticee — First  offence  —  Mitigation  of  penalty — 
Summary  Jurisdiction  Act  1879  (42  A  43  Vict, 
c.  49),  ss.  4  and  51 — Cotton  Cloth  Factories  Act 
1889  (52  &  53  Vict.  c.  62),  «.  13. 

In  the  case  of  first  offences  under  the  Cotton 
Cloth  Factories  Act  1879  (42  <fr  43  Vict.  c.  49) 
the  justices  have  no  jurisdiction  to  reduce  the 
fine  below  the  amount  fi>xed  by  sect.  13,  nottoitK- 
standing  the  provisions  of  sects.  4  and  51  of  the 
Summary  Jurisdiction  Act  1889  (52  A  53  Vict. 
c.  62). 

Appeal,  by  case  stated,  from  the  decision  of 
justices. 

The  appellant,  an  inspector  of  factories  for 
Lancashire,  had  laid  an  information  against  the 
respondents,  the  occupiers  of  a  cotton  factory, 
charging  them  with  an  offence  under  sect.  13  of 
the  Cotton  Cloth  Factories  Act  1889  (52  &  53 
Vict.  c.  62).  At  the  hearing  the  justices  con- 
victed the  respondents,  but,  instead  of  fining 
them^Z ,  the  minimum  penalty  set  out  in  sect.  13, 
they  imposed  a  penalty  of  12.  The  question 
raised  by  the  catte  was  whether  or  not  the  justices 
had  jurisdiction  to  reduce  the  amount  of  the 
penalty. 

Cotton  Cloth  Factories  Act  1889  (52  &  53  Vict, 
c.  62) ; 

Sect.  13.  If  in  the  oase  of  any  ootton  cloth  factory 
there  is  a  contravention  of  or  a  noncompliance  with  any 
of  the  proTiaions  of  this  Act,  the  inspector  shall  give 
notice  in  writing  to  the  occupier  of  the  same  of  the  act 
or  acts  or  omissions  constituting  the  contravention  or 
non-compliance,  and  if  euch  acts  or  omissions,  or  any  of 
them,  are  continued  or  not  remedied,  or  are  repeated 
within  twelve  months  after  such  notice  has  been  given, 
the  occupier  of  such  factory  shall  be  liable,  on  summary 
conviction,  for  the  first  offence  to  a  penalty  of  not  less 
than  51.  nor  more  than  101.,  and  for  every  subsequent 
offence  to  a  penalty  of  not  lees  than  101.  nor  more 
than  201. 

Summary  Jurisdiction  Act  1879  (42  &  43  Yict. 
c.  49): 

Sect.  4.  Subject  as  in  this  Act  mentioned,  and  not- 
withstanding any  enactment  to  the  contrary,  where  a 
court  of  summaiy  jurisdiction  has  authority  under  this 
Act  or  under  any  other  Act»  whether  past  or  future,  to 
impose  ...  a  fine  for  an  offence  punishable  on 
summary  conviction,  the  court  ...  in  the  case  of  a 
fine,  if  it  be  imposed  as  lu  respect  of  a  first  offence, 
may  reduce  the  prescribed  amount  thereof 

Sect.  51.  The  following  regulations  shall  be  made  for 
the  purpose  of  facilitating  the  application  of  the 
Summaiy  Jurisdiction  Acts  to  any  future  Act ;  that  is 

to  say, ________^ 

(a)  fieported  by  J.  Akdbiw  Stkahui,  Esq.,  Banister-a»-Law. 


(1.)  Where  in  any  future  act,  any  oifenoe  is  direoted 
or  authorised  to  be  prosecuted  summarily  or  an 
summary  conviction,  or  any  fine  is  direoted  or  autho- 
rised to  be  recovered  summarily  or  on  summary  cx>n- 
viotion,  or  any  other  words  are  used  implying  that  such 
oifenoe  is  to  be  proeecuted  or  fine  is  to  be  recovered  in 
manner  provided  by  the  Summary  jurisdiction  Acts,  the 
Summary  Jurisdiction  Acts  shall  apply  accordingly. 

H.  SiUton  for  the  appellant. — Sect.  4  of  the 
Summary  Jurisdiction  Act  1879  clearly  gives 
the  justices  jurisdiction  to  reduce  fines  in  the 
case  of  first  offences,  whether  the  offence  arises 
under  an  Act  in  force  when  the  Summary  Juris- 
diction Act  1879  was  passed,  or  under  an  Act 
coming  into  force  since  then.  But  that  Act  can, 
as  regards  statutes  passed  since  its  enactment, 
only  lay  down  a  rule  which  will  apply  when  the 
Legislature  has  not  expressed  a  different  inten- 
tion in  the  later  statute;  and  my  contention 
is  that  here  the  Legislature  has  expressed  a 
different  intention.  The  words  of  the  Act  are 
that  the  penalty  shall  not  be  less  than  bl.  That, 
1  submit,  is  sufficient  to  ci-eate  an  exception  to 
the  rule  established  by  the  Summary  Jurisdic- 
tion Act  1879,  that  the  justices  may  reduce  fines 
in  the  case  of  first  offences.  This,  as  a  matter  of 
fact,  is  not  in  the  nature  of  a  first  offence  of  the 
ordinary  character,  and  •so  an  exception  may  be 
very  reasonably  made  to  the  ordinary  rule. 

Danckwerts  for  the  respondents. — I  admit  that 
an  Act  of  Parliament  cannot  bind  the  hands  of 
subsequent  Parliaments,  and  so  that  the  Summary 
Juris£ction  Act  1879  cannot  prevent  Parliament 
imposing  by  a  later  statute  a  fine  which  cannot 
be  redu^d,  even  in  the  case  of  first  offences.  But 
in  order  that  the  later  statute  may  override  the 
Summary  Juriediction  Act  1879,  the  intention  of 
Parliament  to  override  it  must  be  made  very 
dear.  I  submit  that  the  language  used  in 
sect.  13  of  the  Ootton  Cloth  Factories  Act  is  not 
at  all  decisive.  It  merely  says  that  the  fine  shall 
not  be  less  than  52.  It  was  just  to  meet  cases 
like  this  that  sect.  4  of  the  Summary  Jurisdiction 
Act  was  passed.  Where  no  minimum  fine  is 
imposed  by  a  statute,  there  is  jurisdiction  in  the 
justices  to  impose  as  small  a  fine  as  they  think  fit 
without  the  aid  of  sect.  4.  Then  sect.  13,  by  the 
use  of  the  words  **  summary  conviction,"  incorpo- 
rates the  Summary  Jurisaiction  Act  1879  with 
the  Cotton  Cloth  Factories  Act.  Sect.  4,  then, 
must  be  read  aH  part  of  the  latter  Act,  and  it 
must  be  allowed  to  operate  unless  there  is  some- 
thing in  the  Cotton  Cloth  Factories  Act  to 
repeal  it: 

Kutner  v.  PhiLUps,  64  L.  T.  Bep.  628 ;  (1891)  2  Q.  B. 
267; 

Dohhs  V.  Chrand  Jwnction  Waterworks  Company,  49 
L.  T.  Bep.  541 ;  9  App.  Gas.  49  ; 

Beg.  V.  Oastler,  29  L.  T.  Bep.  830 ;  L.  Bep.  9  Q.  B. 
132. 

H.  Sutton  in  reply. — There  is  no  question  here 
of  the  repeal  of  sect.  4  of  the  Summary  Jurisdic- 
tion Act  1879.  All  we  contend  is,  that  sect.  13  of 
the  Cotton  Cloth  Factories  Act  1&89  has  created 
an  exception  to  sect.  4  in  the  case  of  offences 
under  the  latter  Act. 

Wills,  J. — 1  am  of  opinion  that  this  appeal 
must  succeed.  I  think  that  the  words  of  the 
subsequent  statute  are  too  plain.  It  is  true  that 
sect.  15  of  the  Cotton  Cloth  Factories  Act  uses 
the  expression  that  the  fine  is  to  be  recovered 
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"  on  sammary  conviction/'  and  by  sect.  51  of  the 
Snmmarj  Jurisdiction  Act  187h  words  of  that 
ebamcter  mean  that  the  Sammary  Jurisdiction 
Act  f<hall  apply,  and  therefore  the  Summary 
Jnrisdiction  Act  does  apply,  unless  we  can  see 
plainly  that  where  it  is  inconsistent  with  a 
later  Act,  the  will  of  Parliament  is  clearly 
expressed  that  in  this  particular  instance  the 
spcMcific  legislation  shall  supersede  the  eeneral 
legislation.  I  think,  when  you  come  to  look  at 
the  character  of  the  offence  which  is  created 
here,  it  is  perf«'ctly  C(*rtain  that  what  Parliament 
meant  to  say  was  that  if  this  particular  offence 
bas  been  committed,  it  shall  be  treated  as  a 
serious  matter,  and  it  is  a  matter  upon  which 
the  magistrate  shall  have  no  power  to  go  below  a 
52.  penalty.  It  is  not  an  ordinary  offence  that  is 
created  here.  It  is  only  when  notice  in  writing 
baa  been  given  by  the  inspector,  and  when,  not- 
withstanding that  notice  in  writing,  the  Acts  or 
omissions  complained  of  have  been  continued,  or 
have  not  been  remedied  within  twelve  months 
after  notice  given,  that  the  offence  is  constituted. 
That  shows  something  like  a  very  intentional 
violation  of  the  Act,  and  a  determination  not  to 
cany  out  its  provisions.  I  feel  no  doubt  myself 
that  what  Parliament  meant  was  that,  notwith- 
standing the  incoiporation  of  the  Summary 
Jurisdiction  Act,  if  this  particular  type  of  offence 
ifl  committed,  the  magistrates  shall  treat  it  as  a 
serious  thing,  and  have  no  power  to  apply  the 
provisions  of  that  Act,  which  would  enable  them 
otherwise  to  reduce  the  penalty.  It  is  no  case  of 
the  repeal  of  the  Act.  The  only  point  raised, 
and  the  only  point  we  decide,  is  that  in  this 
specific  instance  Parliament  meant  the  ezpreesion 
Of  its  will  contained  in  this  section  to  override  the 
provisions  in  sect.  4  of  the  Summary  Jurisdiction 
Act 

WsioHT,  J. — I  am  of  the  same  opinion.  I 
think  we  should  be  assuming  legislative  powers 
if  we  held  otherwise.  It  might  be  enough  to  say, 
and  probably  it  is  better  to  put  it  on  the  ground 
that  even  if  you  read  into  this  Act,  as  I  agree 
jou  must  do,  sect.  4  of  the  Summary  Jurisdiction 
Act,  the  legislation  of  1889  deliberately  engrafted 
an  exception  on  to  the  Act  of  1879.  I  am  not 
sure  there  is  not  another  answer,  and  that  is, 
that  sect.  4  of  the  Act  of  1879  was  dealing  with 
what  I  am  going  to  notice  next.  There  were 
numeroDs  enactments,  as  we  all  know,  which 
took  this  form:  tlu.t  if  a  man  is  convicted 
sammarily  of  a  certain  offence,  he  shall  be  liable 
to  a  penalty  of  forty  shillings.  At  one  time  in 
was  thought  that  justices  could  not  alter  the 
amount  of  the  penalty  in  such  cases.  It  may  be 
that  the  intention  of  sect.  4  was  that  as  to 
past  Acts  there  shall  be  a  power  of  mitigation 
m  all  cases,  and  that  as  to  future  Acts,  where 
Parliament  does  not  prohibit  mitigation,  there 
shall  be  a  power  of  mitigation. 

Appeal  allowed ;  cote  remitted. 

Solicitor  for  the  appellant,  Solicitor  for  the 
Treanry, 

Solicitors  for  the  respondents,  Bowdiffes, 
Bawle,  and  Co.,  for  John  HaUf  Bury,  Lancashire. 


-^ 


Saturday,  Dec,  12,  1896. 

(Before  Wills  and  Wbioht,  JJ.) 

KiLLiK  (app.)  V.  SwATTON  (resp.).  (a) 

Licensing  —  Peninsular  officers  and  soldiers  — 
Claim  hv  statute  to  sell  Liquor  without  licence — 
56  Geo.  3,  c.  67,  s.  1. 

The  56  Geo.  3,  c.  67,  provided  that  all  such  officers, 
mariners f  soldiers,  or  mariiMS,  as  haa  been, 
employed  in  the  service  of  His  Majesty  since  the 
year  1802,  and  also  the  wives  and  children  of 
such  offi>cers,  &c.,  might  set  up  and  exercise  such 
trades  as  they  were  apt  and  able  for  in  any  city, 
town,  or  place,  without  any  let,  suit  or  molesta- 
tion of  any  person  whatsoever,  any  statute,  law, 
ordinance,  custom  or  provision,  to  the  contrary 
in  anywise  notvnthstanding  : 

Held,  that  this  Act  did  not  exempt  persons  coming 
within  the  classes  described  therein  from  the 
aeneral  provisions  of  the  licensing  or  other  Acts, 
otU  had  refei  ence  merely  to  various  restrictions 
su^h  as  those  imposed  by  charters,  or  by  local 
privileges  or  customs,  and  therefore  aid  not 
enable  a  person  to  sell  intoxicating  liquor  with- 
out the  proper  licence  under  the  Licensing  Acts. 

Gasb    stated    by  an  alderman  of   the   city  of 
London. 

The  appellant  was  summoned  before  the  alder- 
man bitting  at  the  Mansion  House,  on  the  2Bth 
July  1896,  on  an  information  laid  by  the  respon- 
dent, acting  chief  inspector  in  the  city  police,  for 
that  he  did  on  the  16th  July  1896,  in  the  city  of 
London,  unlawfully  sell  by  retail  in  the  basement 
of  45,  Fish-street  Hill,  certain  intoxicating  liquor 
which  he  was  not  then  licensed  to  sell  by  retail 
contrary  to  sect.  3  of  the  Licensing  Act  1872 
(35  &  36  Vict.  c.  94). 

It  was  proved  or  admitted  that  on  the  date  in 
question  the  appellant  had  sold  certain  intoxi- 
cating liquor  at  the  place  mentioned  in  the 
summons,  and  that  he  was  not  then  licensed  to 
sell  the  same  in  accordance  with  the  provisions  of 
the  Licensing  Act  1828,  and  the  Acts  amending 
the  same. 

That  the  appellant  was  the  lawful  son  of  one 
Thomas  Killin,  formerly  a  soldier  in  the  43rd 
regiment  of  foot,  who  served  in  the  Peninsular 
war,  and  who  was  in  1824,  after  fifteen  and  three- 
quarters  years  service,  admitted  as  an  out 
pensioner  at  Chelsea  Hospital,  and  the  appellant 
was  bom  in  November  1833. 

That  the  appellant  had  for  thirty-eight  years 
preceding  the  present  year  openly  carried  on  the 
business  of  selling  wine,  spirits,  or  beer,  in  the 
county  of  London  and  elsewhere  in  England, 
without  any  licence  under  the  Licensing  Acts, 
and  this  business  was  carried  on  without  conceal- 
ment, but  the  appellant  did  not  communicate  the 
fact  that  he  was  carrying  on  such  a  business  to 
the  police  or  to  the  excise  authorities. 

It  was  Contended  on  behalf  of  the  appellant 
that  {inter  alia)  the  right  and  privilege  of  carrying 
on  the  trade  of  a  licensed  victualler,  and  of  selling 
intoxicating  liquor  by  retail  without  obtaining  a 
licence  in  accordance  with  the  provisions  of  the 
Licensing  Act  1828,  and  the  Acts  amt-nding  the 
same,  had  been  acquii^  by  him  under  the  statute 
56  Greo.  3,  c.  67,  and  that  this  right  «md  privilege 
were  not  affected  by  the  repeal  of  that  Act  by  the 
Statute  Law  Revision  Act  1873  (36  k  37  Vict. 

(«)  B«pott6d  by  W.  W.  Okb.  Esq.,  D»iTl«tar-«.^ Law. 
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c.  91),  the  said  right  and  privilege  beinff  in 
existence  at  the  time  of  the  passing  of  the  last- 
mentioned  Act,  and  therefore  within  the  exemp- 
tions in  that  Act. 

It  was  contended  for  the  respondent  that  the 
statute  56  G^.  3,  c.  67.  did  not  apply  so  as  to 
exempt  the  appellant  from  the  provisions  of 
sect.  3  of  the  Licensing  Act  1872,  and  that  if  it 
did  so  apply  it  was  repealed  bv  implication  by 
the  Licensing  Acts  of  1828,  1869,  and  1872,  if 
not  already  so  repealed  by  some  earlier  Act,  and 
repealed  expressly  by  the  Statnte  Law  Revision 
Act  1873. 

The  learned  magistrate,  having  referred  to 
sects.  3  and  72  of  the  Licensing  Act  1^72,  and 
the  Statnte  Law  Revision  Act  1873,  held  that  the 
appellant  should  have  obtained  a  licence,  and 
therefore  convicted  him,  and  ordered  him  to  pay 
a  fine  uf  408.  and  2f .  costs. 

'  The  question  for  the  opinion  of  the  court 
was  whether  the  decision  was  right  in  point  of 
law. 

The  56  G^.  3.  o.  67,  was  pasaed  in  the  year 
1816,  and  was  intituled 

An  Act  to  enable  such  offioers,  marines  and  soldiers, 
as  have  been  in  the  land  or  sea  aervioe,  or  in  the 
marines,  or  in  the  militia,  or  any  corps  of  fenoible  men, 
since  the  42nd  year  of  his  present  Majesty's  reign,  to 
exeroise  trades. 

Sect.  1  recites : 

Whereas  there  have  been  and  are  divers  offioers, 
mariners,  soldiers  and  marines,  who  have  served  his 
Majesty  in  the  late  wars  by  sea  and  land,  some  of  whom 
are  men  that  nsed  trades,  others  that  were  apprentices 
to  trades,  who  have  not  served  ont  their  times,  and 
others  who,  by  their  own  industry,  have  made  them- 
selves apt  and  fit  for  trader ;  many  of  whom,  the  wars 
being  now  ended,  wonld  willingly  employ  themselves  in 
those  trades,  which  they  were  formerly  aocnstomed  to, 
or  which  they  are  apt  or  able  to  follow  and  make  nse  of 
for  getting  their  living  by  their  own  labour,  bat  are  or 
may  be  hindered  from  exercising  those  trades  in  certain 
cities  and  corporations,  and  other  places  within  this 
kingdom,  because  of  certain  bye-laws  and  customs  of 
those  places ;  for  remedy  whereof,  be  it  enacted  .  .  . 
that  all  such  offioers,  mariners,  solders  and  marines,  as 
have  been  at  any  time  employed  in  the  service  of  his 
Majesty,  since  the  22nd  day  of  June  1802,  and  have  not 
since  deserted  the  said  service,  and  also  the  wives  and 
children  of  such  officers,  mariners,  soldiers  and  marines, 
may  set  up  and  exercise  snoh  trades  as  they  are  apt  and 
able  for  in  any  city,  town,  or  pUce  within  this  kingdom, 
without  any  let,  suit,  or  molestation  of  any  person  or 
persons  whatsoever,  for  or  by  reason  of  the  using  of  such 
trade. 

Then  there  was  a  paragraph  that  such  persons 
should  not  be  liable  to  be  moved  from  their  last 
legal  place  of  settlement,  which  is  not  material : 

And  if  any  such  officer,  or  offiwrs,  mariner,  or 
mariners,  ...  or  the  wife  or  any  child  of  any  such 
officer,  mariner,  soldier,  or  marine,  shall  be  sued,  im- 
pleaded or  indicted  in  any  court  whatsoever  within  this 
kingdom  for  ustng  or  exercising  any  snoh  trades,  as 
aforesaid,  then  the  said  officer,  or  officers,  mariner  or 
mariners,  soldier  or  soldiers,  marine  or  marines,  or  the 
wife  or  child  of  any  such  officer,  mariner,  soldier,  or 
marine,  making  it  appear  to  the  same  court  where  they 
are  so  sued,  impleaded  or  indicted,  that  they  have  served 
his  Majesty  as  aforesaid,  or  that  he,  she,  or  they,  is  or 
are  the  wife  or  wives,  child  or  children,  of  such  officer, 
or  officers,  mariner  or  mariners,  soldier  or  soldiers, 
marine  or  marines,  who  shall  have  so  served  his  Majesty, 
shall,  upon  the  general  issue  pleaded,  be  found  not  guilty 


in  any  plaint,  bill,  information  or  indictment  exhibited 
against  them. 

Then  there  was  a  provision  as  to  payment  of 
double  costs,  and  the  section  proceeded : 

And  all  judges  and  jurors  before  whom  any  such 
suit,  information  or  indictment,  shall  be  brought,  and 
all  other  persons  whatsoever,  are  to  take  notice  of  this 
present  Act,  and  shall  conform  themselves  thereto,  any 
statute,  law,  ordinance,  custom,  or  provision,  to  the  con- 
traiy  in  anywise  notwithstanding. 

This  Act  was  expressly  repealed  by  the  Statute 
Law  Revision  Act  1873  (36  &  37  Vict.  c.  91),  but 
the  repeal  was  not  to  affect  aay  existing  status  or 
capacitv,  or  any  right  or  title  already  acquired  or 
accrued,  or  any  remedy  or  proceeding  in  respect 
thereof. 

H,  Avory  for  the  appellant. — If  the  conviction 
of  the  appellant  was  right  in  this  case  then  the 
excise  authorities  have  been  taking  a  wrong  view 
of  the  matter  for  forty  or  fifty  years,  as  this  is 
the  first  time  objection  has  l>een  taken  to  this 
trading.  This  Act  applies  only  to  a  trade,  and 
the  enacting  part  goes  further  than  the  preamble. 
The  concluding  words  are  that  this  Act  is  to  be 
taken  notice  of  "any  statute,  law,  ordinance, 
custom,  or  provision  to  the  contrary  notwith- 
standing." So  that  the  operation  of  the  Act  is 
not  limited  to  mere  customs  and  bye-laws  of 
ciUes  or  corporations,  which  the  preamble  refers 
to,  because  uie  enacting  part  entitles  any  person 
to  carry  on  the  trade  without  any  molestation. 
[Wrioht,  J. — He  may  carry  on  the  trade,  but 
subject  to  the  regulations  made  by  the  general 
law  in  the  case  of  anybody  else.]  This  provision 
was  intended  to  give  the  right  to  carry  on  the 
trade  without  being  subject  to  the  regulations 
which  affected  other  persons ;  and  the  preamble 
itself  shows  that.  In  the  city  of  London,  for 
instance,  no  person  could  carry  on  the  trade  of  a 
vintner  without  b-ing  a  membar  or  freeman  of 
the  Vintners*  Company,  which  is  exactly  the 
same  as  requiring  him  to  obtain  a  licence,  and 
this  statute  says  that  notwithstandincr  any  such 
custom  he  sh^l  be  entitled  to  carry  on  that  trade 
in  the  city.  He  is  to  be  entitled  to  do  it  "  any 
statute  to  the  contraiy  in  anywine  notwithstand- 
ing/' That  must  apply  equally  to  any  Licensing 
Act  which  says  that  any  prson  who  wishes  to 
carr^  on  the  trade  of  a  licenfied  victualler  shall 
obtain  a  licence  for  doing  it.  The  statute  shows 
that  this  was  contemplated  as  a  business  at  that 
time,  because  the  4tn  section  makes  a  special 
exception  in  favour  of  the  universities  of 
Camoridge  and  Oxford.  A  man  may  set  up  this 
trade  of  a  vintner  without  a  licence,  and  whether 
a  licence  is  required  by  statnte  or  by  custom  of  a 
particular  place  can  make  no  difference.  [The 
question  as  to  whether  the  alleged  privilege 
was  affected  by  the  repeal  of  the  Act  was  not 
argued.]  '  ^ 

B.  D.  MuiVf  for  the  respondent,  was  not  called 
upon  to  argue. 

Wills,  J. — I  think  this  case  is  perfectly  clear. 
I  think  this  old  Act  of  1816  clearly  meant  to  get 
rid  of  all  the  difficulties  which  were  imposed  oy 
charters  and  by  privileges  which  existed  in  par- 
ticular towns  and  localities,  and  in  some  instances 
imposed  by  Acts  of  Pai-liament.  The  guiding 
words  of  the  enactment  are  that  these  officers, 
mariners,  and  so  on,  may  set  up  their  trades  in 
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any  city,  town,  or  plaoe,  within  the  kingdom  with- 
oat  any  let,  suit  or  hindrance,  and  Uie  proTiso 
ahout  the  iiniTerritieB,  to  which  our  attention  has 
heen  called,  shows  clearly  that  that  is  the  mean- 
ing^. It  says  that  notwithstanding  this  removal 
of  all  those  legal  difficulties,  the  universities 
of  ^  Oxford  and  Cambridge  shall  preserve  their 
privileges  to  interfere  with  the  business  of  people 
who  propose  to  carry  on  the  business  of  vintners 
without  their  authority  and  control.  I  think  the 
case  is  really  too  clear  for  argument,  and  the 
notion  that  these  people  are  exempt  from  all  the 
gencoiil  laws  of  the  kingdom,  which  rrgulate  the 
particular  trades  and  which  require  Ucences  in 
these  trades,  is  to  my  mind  the  ne  plu8  ultra  of 
absurdity. 

Wbi«ht.  J.-I  ag«».         ^^^^  a^iued. 
Solicitors    for   the  appellant,    Tiddeman   and 
Solicitor  for  the  respondent,  H.  M*  Crawford. 


Wednesday,  Dec,  16,  1896. 

(Before  Wills  and  Wright,  JJ.) 

HiKDLE  (apps.)  V.  BiBTwiSTLB  (resp.).  (a) 

Factories  and  workshops  ^Dangerous  machinery— 
Fencing  —  Fdctory  and  Workshop  Act  1878 
(41  Vict,  c.  16),  8.  5  (3)— Factory  and  Workshop 
Act  1891  (54  A  55  Vict,  c,  75),  s,  6  (2). 

Machinery  may  he  dangerous  within  sect,  5  (3) 
of  the  Factory  and  Workshop  Act  1878  (41 
Vict  c,  16),  as  amended  by  sect.  6  (2)  of  the 
Factory  and  Workshop  Act  1891  (54  A  55 
Vict.  c.  75),  although  it  is  mcichinery  from 
the  u*e  of  which  no  danger  would  aritte 
were  it  worked  with  absolute  care.  Whether 
machinery  is  or  is  not  dangerous  within  that 
enactment  depends  upon  whether  or  not  there 
it  in  the  ordinary  course  of  things  a  substan- 
tial  probability  of  danger  arising  from  its  use ; 
and  this  is  in  all  cases  a  question  of  fact  and 
degree. 

Appeal  by  case  stated  from  the  decision  of  the 
Recorder  of  Blackburn,  reversing  the  decision  of 
the  justices  of  Blackburn. 

On  the  3rd  Oct.  1895  Ephraim  Kindle  and 
(jeorge  Hindle  appeared  before  the  justices  of 
Blackburn  on  an  mformation  undc*  tne  Factory 
and  Workshop  Acts  1878  and  1891,  laid  by  Birt- 
wistle,  one  of  Her  Majesty*s  inspectors  of  factories, 
char«ng  "that  they  on  the  7th  Aug.  1895  at  the 
aaid  borough,  being  then  and  there  the  occupiers 
of  a  certain  cotton  factory,  the  same  being  a 
factory  within  the  true  i^itent  and  me^ining  of  the 
said  Acts  did  unlawfully  fail  to  keep  such  factory 
in  conformity  with  the  said  Acts  by  then  and 
there  n^lectmg  to  fence  a  certain  dangerous  part 
of  the  machinery  in  such  factory,  to  wit  shuttles, 
such  shuttles  not  being  iu  such  a  position  or  of 
snch  construction  as  to  be  equally  safe  to  every 
person  employed  in  the  said  factory  as  they  would 
be  if  they  were  securely  fenced."  The  justices 
convicted  the  defmdants,  and  fined  them  208. 
The  defendants  appealed  to  quarter  sessions 
▼here  the  recorder  quashed  the  conviction  subject 
to  a  caf>e  stated. 

(a)  Beportcd  by  J.  AnDBiw  Strahak  Esq..  BuTlst«r-at-LftW. 

Mag.  Cas.— Vol.  XVIII. 


Paotoiy  and  Workshop  Act  1878  (41  Vict 
c.  16) : 

Sect.  5.  With  respect  to  the  fencing  of  maolunery  in  a. 
factory  the  following  provisions  shall  have  eifeot.  .  .  . 
(3)  Every  part  of  the  mill  gearing  shall  either  be  aeonrely 
f  enoed,  or  be  in  saoh  poeition  or  of  anch  oonstmction  as 
to  be  equally  fate  to  every  person  employee  in  the  factory 
aa  it  wonld  be  if  it  were  seonrely  fenced. 

Factory  and  Workshop  Act  1891  (54  &  55  Vict, 
c.  75): 

Seot.  6  — (2.)  In  pnb-sect.  8  of  the  same  section  (i.e., 
sect  5  of  the  Factory  and  Workshop  Act  1878),  before 
the  words  "every  part"  shall  be  inserted  the  words 
"  all  dangerons  parts  of  the  machinery  and." 

The  following  were  the  facts  of  the  case  as 
found  by  the  recorder : 

The  appellants — Messrs.  Hindle — on  the  7th 
Aug.  1895  were  and  for  several  years  continuously 
theretofore  had  been,  the  occupiers  of  a  certain 
weaving  shed  in  Blackburn,  in  which  there  were 
the  ordmary  looms  and  shuttles  used  in  weaving 
cotton  cloth.  It  was  admitted  that  the  shed  was 
a  factory  within  the  meaning  of  the  Factory  and 
Workshop  Acts  1878  and  18yl.  On  the  7th  Aug. 
a  shuttle  fiew  out  of  the  shuttle-race  of  one  of 
the  looms  in  work  in  the  said  factory,  und  in  its 
flight  struck  and  seriouoly  injured  a  weaver  in 
the  employment  of  the  appellants.  The  accident 
was  caused  by  the  negligence  of  the  said  weaver 
in  fastening  the  picking  band  of  the  loom  too 
taut,  whereby  the  shuttle  was  deflected  from  its 
proper  course  in  the  shuttle  race,  and  so  flew 
out. 

In  addition  to  this  accident  there  were  during 
the  years  1891  to  1895,  both  inclusive,  three  other 
serious  accidents  caused  by  shuttles  flying  fronji 
loi^ms  in  the  appellants'  factory,  but  to  what 
cause  or  causes  the  said  accidents  were  to  be 
attributed  there  was  no  evidence  to  show.  During 
the  said  period  and  down  to  the  7th  Aug.  1895 
there  were  1400  looms  or  thereabouts  in  work 
during  most  working  days  in  the  factory ;  and  it 
was  agreed,  so  far  as  the  looms  and  shuttles  were 
concerned,  that  the  appellants'  machinery  was 
substantially  in  the  same  condition  all  through 
the  said  period  up  to  and  including  the  7th  Aug. 

loHu. 

It  was  proved  that  while  the  shuttle  is  working 
in  due  cour^e  it  is  not  dangerous,  but  occasionally 
shuttles  do  fly  out  from  the  shuttle  race  during 
the  process  of  weaving  under  circumstances  which 
do  render  such  flying  h buttles  dangerous  to  any 
person  who  may  chance  to  be  in  the  line  of  their 
flight,  and  the  evidence  wrnt  to  show  that  the 
flying  out  of  the  shuttles  from  the  hhuttle  race 
is  due  to  one  or  other  of  the  following  causes: 

(a)  in  consequence  of  the  shuttle  not  being  true ; 

(b)  in  consequence  of  the  negligence  of  the  weaver 
in  fastening  the  picking  band  too  taut,  or  some 
other  act  of  negligent  user  of  the  machinery  by 
the  person  in  charge  of  it ;  (c)  in  consequence  of 
some  foreign  substance  accidentally  getting  into 
the  shuttle  race;  {d)  in  consequence  of  some 
defect  in  the  yam  or  thread  used  in  the  loom. 

It  was  not  suggested  that  the  appellants'  looms 
or  any  of  them  were  at  any  time  during  the  period 
before  mentioned,  or  on  the  said  7th  Aug.  fitted 
with  shuttles  that  were  not  true,  nor  was  there 
any  evidence  that  the  appellants  omitted  any 
reasonable  precaution  to  prevent  foreign  sub- 
stances getting  in  the  yam  or  thread,  or  that 
there  was  in  fact  any  K>reign  substance  in  the 
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ehnttle  race  of  any  of  the  appellants'  looms,  or 
any  defect  in  any  of  the  yam  or  thread  used  in 
their  looms,  daring  the  same  period  or  on  the 
7th  Ang. 

The  qnestions  for  the  court  as  stated  by  the 
leai*ned  recorder  wer<  as  follows:  If  the  conrt 
was  of  opinion  that  the  fact  that  the  appellants* 
loom^  and  shuttles  were  on  the  7th  A.ag.  liable  to 
become  t^-mporaiily  dangerous  (a)  either  by  some 
negligent  aot  of  the  pergon  in  charge  of  the  said 
looms,  or  (6)  by  some  foreign  Rubstanre  g-'tting 
into  the  shuttle  race,  or  (c)  by  some  defect  in  the 
yam  or  thread  used  in  the  process  of  weaving, 
rendering  the  said  looms  or  shuttles  dangerous 
machinery,  or  dangerous  parts  of  machinery,  or 
dangerous  parte  of  any  machinery  within  the 
meaning  of  the  Factory  Acts  1878  and  1891,  the 
learned  recorder's  decision  -  was  to  be  rBversed. 
If  the  court  was  of  a  contrary  opinion,  it  was  to 
stand. 

The  Attorney -General  (with  him  fl*.  Sutton  and 
L.  SanderMon)  for  the  respondent. — The  point  in 
question  in  this  cane  io,  was  the  leaineti  recorder 
right  in  holding?  that  provided  machinery  is  not 
dangerous  in  itself  without  negligence  either  on 
the  worker's  or  owner's  part,  it  is  not  dangerous 
machinery  within  the  Acts,  and  need  not  there- 
fore be  fenced.  That  this  was  the  principle  on 
which  he  decided  rhis  case  is  rendered  clear  by 
the  language  usetl  by  him  in  his  judgment.  He 
there  lays  it  down  that  the  employer  is  respon- 
sible only  for  machinery  which  is,  in  itself, 
dangerous  in  the  ordinary  coarse  of  careful  work- 
ing. [Wills,  J.— Surely  the  question  whether 
or  not  machinery  is  or  is  not  daiigenmii  is  one  of 
degree,  and  therefore  of  fact?]  lam  not  con- 
cerned to  deny  that.  Here,  however,  the  recorder 
proceeded  on  no  such  view.  He  held  the 
machinery  could  not  be  dangerous,  becanne  if 
worked  with  absolute  cai-e  hy  nianufaciurer  and 
workmen,  it  would  not  be  dangerous.  Absolute 
care  on  all  hunds  cannot  and  should  not  be 
assumed.  Certain  acts  of  negligence  are  sure  to 
happen  with  the  most  careful  of  men,  and  the 
whole  question  is,  assuming  these  acts  to  nccur 
with  the  usual  frequency,  will  the  results  be  of 
such  a  character  as  to  make  the  machineiy 
dangerous  within  the  Acts  ?  Here  it  is  true  only 
four  serious  accidents  occurred   in   this  factor? 

• 

with  some  450  workers  in  five  years,  but  it 
must  be  remembered  that  probably  that  was  not 
all  the  accidents  resulting  irom  this  cause.  The 
employers  are  bound  to  report  only  serious — not 
slight — accidents,  and  thene  are  the  accidents 
reported  by  them.  In  the  years  18^3, 1894,  and 
1895,  there  were  reported  thirteen,  seventeen, 
thirteen  serious  accidents  in  the  town  of  Black- 
bum,  fi'om  the  same  cause. 

Sir  E.  Clarice  (E.  Suitrm  with  him)  for  the 
appellants. — I  ndmit  that  if  a  machinn  is  so  con- 
structed that  it  is  in  need  of  constant  attention, 
and  with  ordinary  user  is  liable  to  cause  accident, 
the  machine  is  dangerous.  I  admit  also  that  we 
must  assume  occasionally  ca>ele88ne^s.  But  I 
contend  that  the  learned  I'ecoider  here  did  take 
into  account  the  extreme  raritv  of  accidents 
resulting  from  this  cause.  Heie  »here  were  1400 
shuttles  in  this  factory.  During  five  years  thene 
shuttles — taking  ordinary  working  days  and  ordi- 
nary number  of  movements  for  each  shuttle — 
•must  have  .moved  backwards  and  forwards  some 


76,000  millions  of  times.  During  these  move- 
ments they  left  the  shuttle  race  four  times,  causing 
serious  injury  to  the  worker.  The  Attorney- 
General  ha*)  pointed  out  that  these  were  all  serious 
accidents,  but  under  sect.  18  of  the  Factory  and 
Workship  Act  1895  any  accident  is  a  serious 
accident,  and  must  b^  reported  if  it  causes  to  any 
person  employed  in  the  factory  or  workshop  such 
bodily  injury  as  to  prevent  him  on  any  one  of  tb«^ 
three  working  days  next  after  the  occurrence  i  f 
the  accident  from  being  for  five  hours  on  his 
ordinary  work.  Even  under  the  principal  Act  all 
accidents  were  serious  which  incapacitated  the 
worker  for  two  days.  The  results  here  therefore 
even  from  negligence  or  other  cause  outside  the 
machinery  are  very  slight  while  the  machinery 
itself  is  not  dangerous  in  working  at  all. 

The  Attorney-General  in  reply. — The  number  of 
accidents  in  proportion  to  the  movements  of  the 
shuttle  is  of  no  importance.  The  important 
point  is  that  in  the  course  of  five  years  one  out 
of  every  hundred  workers  in  this  factory  was 
seriously  injured  by  shuttles  flying  out.  H9 
referred  to 

Redgrave  v.  Lioyd  and  Soutt,  72  L.  T.  Bep.  565  ; 
(1895)  1  Q.  B.  876. 

Wills,  J. — This  case  is  no  doubt  one  of  con- 
siderable imj)ortanoe.  Still  I  can  see  no  benefit 
in  reserving  judgment  since  the  enactment  seems 
to  be  plain  and  intelligible,  and  I  feel  no  difficu[ty 
in  construing  it,  nor  would  I  in  applying  i^  if 
the  facts  of  the  case  were  fully  before  me.  The 
learned  recorder  gives  the  reason  of  his  decision 
in  one  senteLce  in  which  he  says  that  ''the 
manufacturer  is  only  responsible  for  machinery 
wbich  is  in  itself  danger  us  in  the  ordinary 
course  of  careful  working."  He  appears  to  think 
that  no  machinery  can  be  dangerous  within  the 
Act  unless  it  is  dangerous  in  itself  however  c ire- 
ful ly  worked.  I  altogether  disagree  with  such  an 
interprdtation.  which  would  limit  materially  and 
disastrously  the  operation  of  a  most  beneficial 
Act  of  Parliament.  It  seems  to  me  that  ma- 
chinery is  dangerous,  if  in  the  ordinary  course  of 
human  affairs  danger  may  reasonably  be  antici- 
pated from  it  when  it  is  worked  without  pro- 
tection. To  say  that  because  accidents  nave 
happened  through  its  use  therefore  it  must  be 
dangerous,  is  wrong.  To  say  that  beciiuse  no 
accidents  would  happen  if  it  were  worked  with 
absolute  care  therefoi*e  it  cannot  be  dangerous,  iM 
also  wrong.  In  considering  whether  machinery 
is  dangerous,  the  contingency  of  carelersness  on 
the  part  of  workmen  in  charg'i  of  it.  the  f  lequency 
with  which  huch  contingency  is  likely  to  occur, 
and  all  other  matters  likely  to  make  the  machiu*; 
become  dangerous,  are  to  be  taken  11  to  con- 
sideration. If,  taking  what  is  reasonably  certain 
to  happen,  the  court  thinks  there  is  a  su  bstantiai 
probability  that  accad^nts  ^%iU  result  irom  the 
machinery,  the  machinery  is  dangerous  within 
the  Act,  and  the  court  should  convict.  That, 
whole  thing  is  a  question  of  degree.  The  court, 
must  in  each  case  decide  on  the  facts  as  pi*ovecl 
before  it.  As  the  learned  recorder  does  not  seem 
to  have  applied  his  mind  to  this  point,  I  think  the 
case  must  go  back  to  him  for  reconsideration. 

Weight,  J. — I  am  of  the  same  opinion.  The 
JHstices,  who  are  presumably  persons  acquainted 
with  these  matters,  came  to  the  conclusion  that 
these    shuttles  were   dangerous.      The  records: r 


MAGISTRATES'   CASES. 


51 


Q.B.  Div.l 


Reg.  v.  Sode.v  and  Ovbrend. 


[Q.B.  Div. 


reversed  their  decision  on  a  view  of  the  law  which 
I  think  is  erroneous.  The  chance  of  foreign 
matter  getting  into  the  machinery,  the  chance 
of  defects  in  the  yam  or  n*-gligence  in  the 
workers,  are  all  to  be  taken  into  consideration, 
but  nooe  of  them  is  in  itself  conciasive.  The 
mere  fact  that  any  of  these  may  cause  the  shuttle 
to  fly  out,  and  that  when  it  flies  out  it  is  danger- 
oats,  is  not  conclusive  either.  The  court  must 
coutiider  whether  the  tendency  it  has  to  fly  out  is 
a  tendency  to  fly  out  often  enough  to  satisfy  a 
reasonahle  interpretation  of  the  word  "danger- 
ous." The  whole  question  is  one  of  degree  and 
of  fact  in  all  cases. 

Case  remitted  to  the  Recorder, 

Solicitors  for  the  appell/inta,  Rowdiffes  and 
Bawle,  for  Carter^  Blackburn. 

Solicitor  for  the  respondent,  Solicitor  to  the 
Treasury. 


Wednesday,  Dec,  16, 1896. 
(Before  Wills  and  Wkight,  JJ.) 

BSO.  V,  SODBN   AND   OVBREND.  (a) 

ParliaTnent —  Voters  —  Registration  —  Hearing  of 

SjeetioTis — Lists  closed — The  Parliamentary  and 
unicipal  Registration  Act  1878  (41  Jt  4'i  /ict. 
e.  26),  8.28,  sub-sects.  9,  10,  and  11. 

In  revising  the  lists  of  parliamentary  and  muni- 
cipal voters  it  is  a  convenient  and  reasonable 
practice  to  separate  defended  from  undefended 
objections  to  nam^s  on  the  lists,  and  to  fix  days 
upon  which  persons  objected  to  must  apply  to 
have  their  C'lses  heard  if  they  wish  them  to  be 
treated  as  belonging  to  the  former  clotts.  The 
provisions  of  »ect.'2S  (9)  (10;  and  (11).  of  the 
Farliatnentary  and  Muntcipal  Registration  Act 
1878  (41  &  42  net.  c.  2t>),  t»»  no  way  affect  this 
practice. 

Rule  nisi  under  sect.  37  of  the  Parliamentary 
and  Municip<il  Registration  Act  1878  (41  &  42 
Vict.  c.  26),  to  the  revising  barrister  of  Leeds, 
directing  him  to  show  c  use  why  he  should  not 
state  a  case  for  the  opinion  of  the  court. 

Prenoud  to  the  unnual  revision  of  the  lists 
of  parliamentary  and  municipal  voters  for  the 
borough  of  Leeds  for  the  year  1896,  the  revising 
barrister,  following  a  practice  which  had  long 
obtained  in  the  revision  court,  issued  a  public 
notice  fixing  the  12th,  14th,  and  15th  Sept.  for  the 
hearing  of  claims  and  objections  from  the  central 
division  of  the  borough,  and  intimating  that  at 
the  rising  of  the  court  on  the  last  of  thene  davs 
the  lists  for  that  division  would  be  closed.  The 
name  of  Thomas  Sykes  was  on  Division  I.  of  the 
overaeers  lists  for  the  central  division,  but  a 
notice  of  objection  to  it  had  been  served  on  Sykes 
bj  one  Joshua  Overend.  Overend  was  not  an 
overseer.  Sykes  had  appointed  Lin  forth  to 
Appear  at  the  revision  court  on  his  behalf  to  meet 
the  objection.  Linforth  attended  the  courts  held 
on  the  12th,  14th,  and  15th  Sept.  Before  th« 
court  rose  on  the  last  mentioned  date  the  revising 
barrister  asked  if  there  was  anyone  present  who 
desired  to  be  heard  either  as  a  claimant  or  a 
person  objected  to.  There  was  a  dispute  as  to 
whether  in  reply  Linforth  mentioned  Sykes's 
nime,  but  if  he  did  so  it  was  clear  the  revising 

[a)  ueponed  by  J.  Andhkw  stkauaa,  £«q.,  b*n laU:r-iii-Law. 


barrister  did  not  hear  him.  The  revising  barrister 
thereupon  declared  the  lists  for  the  central 
division  closed,  and  intimated  that  on  the  follow, 
ing  day  he  would  take  up  the  non-contentious 
business.  On  the  following  day  when  Sykes's 
name  was  called  out  in  court,  Linforth  cried 
*'  No  objection."  The  reviRing  barrister  under- 
standing this  to  menu  that  the  notice  of  objection 
had  not  been  duly  served,  directed  proof  of 
service.  Overend  thereupon  showed  Linforth  the 
duplicate,  and  Linforth  asked  permisbion  to  cross- 
examine  him.  This  was  given,  and  the  revising 
barrister  seeing  that  the  c»bjection  went  only  to 
the  parliamentary  franchise,  removed  Sykes's 
name  from  Division  I.  to  Division  III.  Linforth, 
however,  claimed  to  give  evidence  in  answer  to 
the  objection  on  the  ground  that  under  sect.  28 
of  the  Parliamentary  and  Municipal  Registration 
Act  1878,  until  evidence  of  service  and  prima  facie 
evidence  of  the  objection  had  been  given,  he  was 
under  no  obligation  to  answer  the  objection,  and 
that  no  such  evidence  had  till  then  been  given. 
The  revising  barrister  refused  to  receive  such 
evidence  on  the  ground  that  it  should  have  been 
given  on  the  days  fixed  for  hearing  claimants  and 
persons  objected  to,  and  to  receive  it  now  would 
be  to  reopen  the  lists.  Linforth  thereupon 
asked  the  revising  barrister  to  state  a  case,  and 
the  Utter  refused  to  do  so.  A  second  application 
for  a  case  was  refused  finally  on  the  1st  Oct. 
On  the  15th  Oct.  counsel  applied  for  a  rule  nisi 
to  the  vacation  judge  at  chambers,  who  refused 
to  hear  the  application,  and  referred  it  to  the 
court,  at  the  same  time  extending  the  time  for 
applying  if  necessary.  Qounsel  applied  to  the 
court  on  the  27th  Oct.,  and  on  tho  loilowing  day 
the  rule  was  granted. 

Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict.  c.  26) : 

Sect.  28. — (9.)  Subject  as  herein  and  otherwise  by  law 
provided,  the  reviging  barrister  shall  retain  the  name  of 
every  person  not  objected  to  and  also  of  every  person 
objected  to,  noless  the  objector  appcArs  by  himself  or 
by  some  person  on  his  behatf  in  support  of  his  objection. 
(10.)  If  the  objector  so  appears  the  revising  barrister 
shall  require  bim,  unless  he  is  an  overseer,  to  prove  that 
he  ^ve  the  notice  or  notices  of  objection  required  by  law 
t->  be  given  by  him,  and  to  give  vrimd  facie  proof  of  the 
ground  of  objeotioa  .  .  .  and  unless  such  proof  is 
given  to  his  satisfaction  sball,  nnbject  as  herein  and 
otherwise  by  law  provided,  retain  the  name  of  the  person 
objected  to.  An  objection  miide  under  this  Act  by 
overseers  shall  be  deemed  to  oast  upon  the  person 
objected  to  the  burden  of  proving  his  right  to  be  on  the 
list.  The  primd  facie  proof  shall  be  deemed  to  be 
given  by  the  objector  if  it  is  shown  to  the  sat isf action 
of  the  revising  barrister  by  evidence,  repute  or  other- 
wise that  there  is  reasonable  ground  for  believing  that 
the  objection  is  well  founded,  and  that  by  reason  of  the 
person  objected  to  not  being  prtsent  for  examination  or 
for  some  other  reason,  the  objector  is  prevented  from 
discovering  or  proving  the  trurh  respecting  the  entry 
objected  to.  (II.)  If  such  proof  is  given  by  the  objector 
as  herein  prescribed,  or  if  the  objection  id  by  overaeer#, 
then  unless  the  person  objected  to  appears  by  himself  or 
by  some  person  on  his  behalf,  and  proves  that  he  was 
entitled  on  the  last  day  of  July  then  next  preceding  to 
have  his  name  inserted  in  the  list  iu  respect  of  the 
qaalifl^jation  described  iu  such  list,  the  revising  barrister 
shall  expunge  the  name  of  the  person  objected  to. 

H,  Sutton,  for  the  revising  barrister,  showed 
cause. — As  is  the  practice  in  other  populous  places 
the  revising  barrister  here  separated   ^^'^    "i- 
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tentious  from  the  non-contentious  business.  He 
fixed  days  on  which  the  former  would  be  heard. 
This  has  been  expressly  sanctioned  by  the  court : 

Reg,  Y.  Sodrni,  74  L.  T.  Bep.  520 ;  (1896)  1  Q.  B. 
634. 

If  there  was  any  bond  fide  ground  for  questioninji; 
the  mode  of  service  of  the  notice  of  objection,  it 
would  have  been  raised  on  one  of  the  days  fixed 
for  that  purpose.  The  course  here  taken  was,  I 
submit,  merely  vexatious. 

W.  Graham  for  the  objector  Overend. — There 
are  two  grounds  on  which  I  ask  the  court  to 
discharge  the  rule.  In  the  first  place,  there  is  no 
point  of  law  here ;  and  so  the  proper  remedy,  if 
the  revising  barrister  was  wrong,  was  by  mandamus 
to  hear  ana  determine,  not  by  case.  In  the  second 
place,  the  application  for  the  rule  was  out  of 
time.  The  judge  at  chambers  had  no  power  to 
extend  the  time,  as  it  is  here  fixed  by  statute. 
Order  LXIV.,  r.  7,  applies  only  to  time  fixed  bv 
the  rul^-s.  [Wills,  .1. — Tou  need  not  go  on.  If 
it  is  necessary  we  will  hear  you  farther  on  this 
point.] 

E.  Lewis  Thomas  in  support  of  the  rule. — There 
is  a  dispute  as  to  what  happened  at  the  rising  of 
the  revision  court  on  the  16th  Sept.     I  will,  how- 
ever, assume  that  the  revising  barrister's  account 
is  the  accurate  one,  and  that  there  was  no  mention 
of  Sykes's  name  on  that  occasion.    Th^^  position 
tben  was  this  :  When  the  court  rose  on  the  16th 
Sept.  the  lists  for  the  central  division  had  been 
declared  closed,  but  no  evidence  one  way  or  the 
other  had  been  given  as  regarded  Sykes's  right  to 
vote.    So  far  the  case  is  precisely  the  same  as  the 
ease  of  Reg.  v.  Sodtsn  already  cited.  But  in  another 
respect  there  was  this  difference :  In  Reg.  v.  Soden 
the  applicant  was  claiming  to  be  put  on  the  list, 
and  the  burden  of  proving  hid  right  to  be  there 
lay  on  him.    Here  the  applicant  was  already  upon 
the  list,  and  the  burden  of  proving  that  he  should 
not  be  there  lay  on  the  objector.    All  that  Reg.  v. 
Soden  decided  wa^  th  «.t  under  such  circumstances 
the  applicant  was  not  entitled  after  the  lists  were 
declared  closed  to  give  evidence  in  support  of  his 
claim,  and  so  as  he  could  not  prove  his  claim  the 
revising  barrister  was  entitled  to  expunge  his 
name.     I  call  this  decision  in  aid  in  support  of 
my  case     In  Reg.  v.  Soden,  on  the  lists  being 
declared  closed  without  evidence  being  given  in 
support  of  the  claim,  the  claim  was  bad.    In  this 
case,  on  the  lists  being  declared  closed  without 
eviceiice  being  given  in  support  of  the  objection, 
the  objection  was  bad.    In  all  cases  the  party  who 
fails  where  no  evidence  at  all  i^  given  is  the  party 
on  whom  the  burden  of  proof  lies.     In  Seg,  v. 
Soden  that  party  was  the  claimant ;  in  this  case 
dt  was  the  objector.    Not  only  so,  but  the  pro- 
visions   of    the    Parliamentary    and    Municipal 
Registration  Act  1878  are  express  upon  the  point. 
Sect.  28  (9)  says  th«  revising  birrister  shall  retain 
the  names  of  every  person  objected  to  unless  the 
objector  appears    in   support  of   his  objection. 
Here  the  lists  ivere  closed  without  the  objector 
aupearing  in  support  of  his  objection.    Sub-8e<-t. 
10  explains  what  evidence  the  objector  must  give 
when  he  appears,  and  declares  that  unless  it  is 
given  the  revising  barrister  is  to  retain  the  name 
on  the  list.    Sub-sect.  11  makes  the  matter  still 
clearei'.    It  enacts  that  when  the  objector  gives 
this  evidence,  then,  unless  the  pei*son  objected  to 


appears  and  answers  it,  his  name  is  to  be  ex- 
punged. Clearly  then  it  is  only  when  the  objector 
has  done  his  part,  that  the  person  objected  to  is 
bound,  or  indeed  entitled  to  appear.  In  fixing 
three  days  for  hearing  answerd  to  objectiona  of 
which  no  proof  had  been  g^ven,  ttie  revising 
barrister  was  not  merely  putting  the  cart  before 
the  horse,  but  he  was  disregarding  the  express 
provisions  of  the  Act.  If  th-i  lists  were  closed 
then  on  tue  15th  Sept.,  without  any  evidence  being 
given  in  support  of  the  objection,  the  revising 
barrister  had  no  power  to  expunge  Sykes's  name. 
If  they  were  not  dosed,  no  doubt  evidence  might 
be  given  in  support  of  the  objection ;  but  in  such 
case  sub-sect.  (11)  applied,  and  the  person  obj-oted 
to  was  then  to  give  evidence  of  his  right  to  be  on 
the  list.  That  he  was  prepared  and  oifered  to  da 
Counsel  showing  cause  may  choose  which  horn 
of  the  dilemma  they  prefer  to  rest  upon. 

Wills,  J. — ^I  think  that  this  rule  m  ist  be  dis- 
ohargf^d.  It  is  a  pity  that  Linforth  did  not 
loyally  assist  the  revising  barrister  to  get  through 
the  business  of  his  court  in  the  time  allowed  him 
by  the  law.  What  the  revising  barrister  has  done 
is  simply  to  make  a  convenient  rule  of  practice 
to  enable  him  to  do  this.  What  he  has  said  is, 
"  If  people  want  to  have  their  cases  treated  as 
contested  cases  tiiey  must  let  me  know  within  the 
first  three  days."  His  practice  in  this  respect 
was  perfectly  well  known ;  it  had  been  in  existence 
for  several  years,  md  had  been  acquiesced  in  by 
everybody  concerned  except  the  person  on  whor-e 
behalf  this  rule  is  moved.  Here  Linforth  wa-s 
present  at  the  last  sitting.  He  says  he  mentioned 
Sykes's  case.  If  he  did,  he  did  not  manage  to. 
m  ^ke  himself  heard,  and  I  cannot  think  that  be 
took  effective  steps  to  have  the  case  considered 
before  the  court  rose.  Accordingly  it  went  over 
to  the  next  S&y  as  one  in  which  the  objection 
was  not  going  to  be  fought.  Then  the  revising 
barrister  began  what  I  might  oaXL  the  mechanical 
part  of  revising^  the  lists.  It  is  no  doubt  in  a 
sen-ie  judicial  since  he  must  receive  and  consider 
evidence  of  service  of  notice  of  objections.  At 
any  rate  it  is  mainly  clerical,  and  altogether  non- 
contentious.  In  my  opinion  the  arrangement  is 
a  perfectly  reasonable  one.  I  do  not  see  huw, 
unless  some  such  arrangement  is  adopted,  and 
some  sort  of  co-operation  is  given  by  all  partit  b. 
the  business  can  possibly  be  carried  on. 

Wright,  J. — I  am  of  the  same  opiaion,  and 
only  wish  to  add  that  I  agree  with  Mr.  Graham 
that  if  there  is  any  remedy  at  all  it  is  ^>y  way  of 
mandamus  to  hear  and  determine,  ana  not  by 
case  stated.  The  power  to  order  a  case  is  giveit 
by  sect.  37  of  the  JParliamentary  and  Municip'*  l 
Registration  Act  1878,  and  it  is  there  expres^^lv 
limited  to  points  of  law.    There  is  no  point  of  lavv 


here. 


Rule  discharged. 


Solicitor  for  the  prosecutor,  A.  ScoU-Lawson, 
for  W.  and  E.  H.  Foster,  Leeds. 

Solicitor  for  the  revising  barrister.  The  Solidtur 
to  the  Treasury. 

Solicitors  for  the  objector,  Hickin  Smith  and 
CapeUCure,  for  Ford  and  JVarrenj  Leeds. 
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Thursday,  Deo.  17, 1896. 

(Before  Wills  and  Wbiqht,  JJ.) 

The  Cohsbbyatobs  of  Hates  Common 
(appe.)  V.  The  Bbomlby  Bubal  Distbict 
Council  (reaps.),  (a) 

CcmmonB — Highway  authority — Bight  to  taJce 
gravel  from  common  for  repair  of  highuMivB — 
Jurisdiction  ofjuetices  to  refuse  order  for  taking 
gravel'-CommonB  Act  1876  (39  <l^  40  Viet.  c.  56), 
t.20. 

Under  eect.  20  of  the  Commons  Act  1876,  if  the 
pereons  who  have  the  reatUation  or  managevient 
of  the  comm^m  vfUhhold  their  coneent  to  the 
ewrveyor  of  highways  taking  gravel,  stones,  or 
other  materials  from  the  common  for  the  repair 
of  the  roads  in  the  parish,  the  justices  in  petty 
sessions  have  jurisatciion  either  to  rpfuse  or  make 
the  order  for  the  takina  of  such  gravel,  if  in  their 
discretion  they  thiiik  fit  to  do  so,  but  they  are  not 
compelled  wnder  the  section  to  make  the  order. 

Case  stated  bj  justices  of  the  peace  acting  in  and 
for  the  pe^  sessional  division  of  Bromley  in  the 
oonniy  of  E^ent. 

At  a  petty  sessions,  held  at  Bromley  on  the 
27th  JqIt  and  10th  Aug.  1896,  a  complaint  was 
preferred  bj  the  Bromlej  Baral  District  Council 
(the  respondents)  against  the  conservators  of 
Hayes  Common  (the  appellants),  charging  that 
the  appellants  "  being  the  persons  having  the 
regulation  or  management  of  Hayes  Common 
m  the  parish  of  H^yes,  have  refused  their  consent 
to  the  respondents  to  search  for,  dig,  get,  and 
carry  away  gravel,  sand,  stones,  or  other  material 
in  or  from  any  part  of  such  common." 

This  complaint  was  heard  and  determined  by  the 
iiutioes,  who  ordered  that  the  respondents  should 
be  at  liberty  in  any  year  to  search  for,  dig,  get, 
and  carry  away  250  cubic  vards  of  g^vel,  sand, 
stones,  or  other  material    in  and  from  a  certain 

S^Tsl  pit,  known  as  the  Pond  Gravel  Pit  on 
yes  Common,  subject  to  such  conditions  as  to 
the  mode  of  working  and  restitution  of  the 
sorfaoe  as  are  provi&d  in  that  behalf  by  the 
bje-laws  for  tiie  regulation  of  Hayes  Common, 
dated  the  31st  Julv  1890. 

The  following  ucts  were  proved  or  admitted : 

The  respon<fents  are  the  highway  authority 
for  the  district  within  which  Hsres  Common  is 
situate,  and  the  powers  and  duties  formerly 
exerdsed  by  surveyors  of  highways  under  the 
Highways  Act  of  1835  (5  &  6  WilL  4,  c.  50)  have 
devoWed  upon  them. 

The  respondents,  or  the  highway  authority  for 
the  time  being,  have  certainly  for  tnirty  years,  and 
probably  for  a  longer  period  taken  gravel  from 
the  Pond  Gravel  Pit  on  Hayes  Common  without 
making  any  payment  for  the  same. 

In  the  year  1868,  a  scheme  for  the  establishment 
of  local  majiagement  of  Ha^es  Common  was,  in 

{orsnance  of  the  Metropohtan  Commons  Act 
866  (29  &  30  Yict  c.  122),  duly  certified  by  the 
Indosure  Commissioners,  and  was  confirmed 
by  the  Metropolitan  Commons  (Supplemental) 
Act  1869  (32  &  33  Yict.  c.  lix.),  and  the  appellants 
ue  the  persons  having  the  regulation  or  manage- 
ment of  the  common  within  the  meaning  of 
sect  20  of  the  Commons  Act  1876. 

The  appellants,  having  recently  raised  objection 
to  the  respondents  as  the  highway  authority  for 

(a)  Beportad  by  W.  W.  Osa,  Etq.,  B«rrlitOT^ftt-LAw. 


the  district,  taking  gravel  from  any  part  of  Haves 
Common,  a  formal  request  was  made  on  behalf  of 
the  respondents  to  the  appellants  for  their  con- 
sent to  the  digging,  taking,  and  carrying  away  for 
the  repair  of  uie  highways  in  the  parish  of  H^yes, 
in  which  Hayes  Common  is  situate,  250  cubic 
yards  or  loads  of  gravel  per  annum  from  the 
Pond  Gravel  Pit,  and  the  appellants  refused  to 
g^ve  such  consent. 

The  common  is  about  230  acres  in  extent,  and 
the  gravel  pit  in  question  had  been  worked  from 
time  immemorial,  and  at  present  is  about  three 
acres  in  extent,  most  of  which  is  covered  with 
fforse  and  heather  like  the  adjoining  common 
land :  and  250  cubic  yards  of  gravel  is  about  the 
average  quantity  of  gravel  required  to  be  used  for 
tJie  repair  of  the  highways  within  the  parish  of 
Hayes,  and  the  gravel  is  used  for  that  parish  only. 
There  is  no  other  gravel  pit  in  the  parish  from 
which  the  respondents  can  procure  gravel  without 
having  to  pay  for  it. 

The  respondents  consider  it  necessary  or 
important  in  the  interests  of  the  district,  thtit 
they  should  continue  to  dig,  take,  and  carry  away 
gravel,  stones,  and  other  materials  from  the 
gravel  pit  for  the  repair  of  the  roads  in  the 
parish.  The  gravel  pit  was  unfenced,  and  the 
sides  were  in  places  not  sloped  in  accordance  with 
the  provisions  of  the  Highway  Act  1835,  and  in 
such  condition  it  was  likely  to  be  dangerous  to 
animals  and  persons  passing  near  it  in  the  dark, 
but  no  case  of  accident  was  known  to  have 
occurred. 

The  appellants  declined  to  authorise  the 
removal  of  any  more  gravel  from  Hayes  Common, 
because  they  considered  that  such  removal  would 
reduce  the  area  of  the  common  available  for 
recreation  purposes,  and  would  destroy  its  natural 
aspect  and  beauty. 

For  the  appellants  it  was  contended  that 
the  rights  of  the  respondents,  as  the  highway 
authority  under  the  Highways  Acts,  to  dig  gravel 
on  a  common  is  merely  a  statutory  privilege, 
which  is  subject  to  the  provisions  of  sect.  20  of 
the  Commons  Act  1876,  and  that  the  highway 
authority  cannot  now  dig  gravel  on  a  common 
except  with  the  consent  of  the  persons  having 
the  management  of  the  common,  or  in  default  of 
their  consenting  without  an  order  of  justices; 
that  the  digging  interfered  with  the  surface  and 
natural  beauties  of  the  common,  and  that  the 
value  of  the  gravel  taken  by  the  highway  aiitho* 
rity  was  extremely  small  and  disproportionate  to 
the  damage  done  to  the  common,  wbich  would  be 
caused  by  a  continuance  of  the  digging  for 
gravel. 

For  the  respondents  it  was  contended  that  the 
right  possessed  by  the  highway  authority  under 
sect.  51  of  Uie  Highway  Act  1835,  of  taking 
gravel  from  the  common  without  paying  for  it, 
was  a  beneficial  right  or  a  profit  d  prendre,  which 
they  still  possessed ;  that  b^  clause  36  |of  the 
Hayes  Common  scheme  their  rights  were  expressly 
preserved,  and  that  the  powers  and  duties  of  the 
appdlants  under  that  scheme,  or  otherwise,  were 
confined  simply  to  regulating  or  managing  the 
common  and  the  taking  of  profits ;  that  sect.  20 
of  the  Commons  Act  I876  did  not  take  away  the 
respondents'  right,  but  merely  prescribed  the 
mode  of  procedure  as  regards  tailing  gravel  in 
case  of  dispute,  and  enabled  the  justices  to 
impose   conditions  upon  a  highway   authority 
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in  the  exercise  of  such  right,  and  that  the 
justices  were  bound  to  make  an  order  under 
sect.  20,  authorising  the  taking  of  gravel  bj 
the  highway  authority,  subject  to  appropriate 
conditions. 

The  attention  of  the  justices  was  called  to  the 
case  of  Constable  v.  Nicholson  (14  0.  B.  N.  S.  230 ; 
32  L.  J.  240,  C.  P.,  and  to  sects.  5.  51,  55  of  the 
Highway  Act  1835,  and  sects.  20,  and  35  of  the 
Commons  Act  1876. 

The  justices  were  of  opinion  that  the  right  of 
taking  gravel  from  Hayes  Common  derived  by 
the  respondents  as  the  highway  authority  under 
sect.  51  of  the  Highway  Act  1835,  was  preserved, 
or  was  not  injuriously  affected  by  the  Hayes 
Common  sch-me,  and  was  not  taken  away  by 
sect.  20  of  the  Commons  Act  1876  (which  section 
they  considered  was  intended  simply  to  enable 
the  justices  to  impose  proper  conditions  in  case  of 
the  unreeisonable  exercise  of  the  right  to  dig 
gravel  by  a  highway  authority,  or  in  case  of  any 
other  matter  giving  rise  to  dispute  between  them 
and  the  managers  of  the  common,  as  to  the  mode 
in  which  such  right  should  be  exercised),  and  that 
the  respondents  were  entitled  to  continue  to 
exercise  the  right  subject  to  the  conditions 
which  the  justices  by  their  order  imposed  under 
that  section,  and  that  accordingly  the  justices 
were  bound  to  make  an  order  authorising  the 
respondents  to  take  gi*avel  subject  to  such  con- 
ditions. It  did  not  appear  that  the  right  had 
been  exercised  in  an  unreasonable  or  improper 
manner  by  the  respondents,  or  so  as  to  damage 
the  surface  of  the  common  unnecessarily  or 
appreciably. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  justices  upon  the  facte  above  stated 
came  to  a  correct  determination  and  decision  in 
point  of  law. 

Sect.  20  of  the  Commons  Act  1876  (39  &  40 
Vict.  c.  56)  provides : 

After  the  pasaing  of  this  Ao^  where  any  oommon  is 
.  regulated  purenant  to  this  Act  by  a  proviBional  order  of 
the  InoloBure  OommiseionerB  oonftrmed  by  Parliament, 
or  is  the  sabjeot  of  a  soheme  confirmed  by  Parliament 
under  the  provisions  of  the  Metropolitan  Commons  Act 
1866,  or  the  Metropolitan  Commons  Amendment  Act 
1869,  or  (being  sitoate  mthin  the  Metropolitan  Polioe 
district)  is  the  subject  of  any  private  or  local  Act  of 
Parliament,  having  for  its  object  the  preservation  of 
such  oommon  as  an  open  space,  no  Hurvtyor  of  highways 
or  highway  board  constitnted  in  pdrsuance  of  the 
Highway  Acts,  or  trnatees  of  any  turnpike  road,  shall 
search  for,  dig,  get,  or  carry  away  gravel,  sand,  stones, 
or  other  materials  in  or  from  any  part  of  such  common 
which  has  not  been  set  apart  for  thac  purpose  with  the 
sanction  of  Parliament,  without  the  consent  of  the 
person  or  persons  having  the  regulation  or  management 
of  the  same,  or  in  default  of  such  consent,  without  an 
order  of  two  or  more  justices  in  petty  sessions  assembled, 
and  acting  in  and  for  the  petty  sessional  division  in 
which  such  common  is  situate,  who  may  in  their  order 
prescribe  such  conditions  as  to  the  mode  of  working  and 
rentitution  of  the  surface  as  to  them  shall  seem 
expedient. 

Bauolinson  for  the  appellants. — The  justices 
made  this  order  because  they  thought  thej  had 
no  discrcstion  in  the  matter,  and  that  they 
were  bound  to  make  the  order.  They  took  the 
view  that  the  right  of  the  respondents  to  take 
the  gravel,  as  the  highway  authority  under 
sect.  51  of  the  Act  of  1835,  was  left  untouched 
by  sect.  20  of  the  Act  of  1876,  and  that  that 


section  did  not  alter  the  situation  as  then  existinj^, 
and  that  the  right  of  the  respondents  remaining 
an  absolute  one  they  must  make  the  order.  The 
question  now  is,  whether  or  not,  under  sect.  20  of 
the  Act  of  1876,  there  is  a  discretion  in  the  con- 
servators to  refuse  their  consent  to  the  gravel 
being  taken  awaj,  and  whether,  under  the  same 
section,  the  justices  have  a  discretion  to  make 
or  refuse  the  order.  Our  contention  is,  that 
the  oonsfrvators  had  a  discretion  to  refuse 
their  consent,  and  that  the  justices  had  a  dis- 
cretion to  refuse  the  order  if  thej  thought  fit, 
and  that  the  justices  were  wrong  in  holding 
that  they  had  no  such  discretion.  [He  was 
stopped.] 

Macmorran,  Q.C.  (Clarke- Williams  with  hioi) 
for  the  respondents. — 'Ihe  right  to  take  thn 
gravel  was  given  bj  sect.  51  of  the  Highway  Act 
1835.  Under  the  Metr*  <politan  Commons  Act 
1866  (29  &  30  Yict.  c.  122),  this  right,  was 
expressly  reserved  (sects.  14  and  15) ;  and  under 
the  scheme  made  in  pursuance  of  the  Act  such 
right  was  reo^gnised  and  preserved.  Prior  to  this 
Act  of  1876,  therefore,  nothing  had  been  done  to 
take  away  the  right  then  existing  in  the  highway 
authority  to  take  gr<«vel.  Sect.  20  of  the  Act  of 
1876  does  not  take  away  that  right.  That 
section  merely  enables  the  justices  to  impose 
upon  the  big  away  authority  taking  the  gravel 
('•onditions  as  to  the  taking  of  the  same,  bat 
it  leaves  to  the  highway  authority  an  absolute 
right  to  take  the  graveL  This  was  the  view 
taken  by  the  justices,  and  they  were  clearly 
right. 

Bawlinson  was  not  called  upon  to  reply. 

Wills,  J. — This  case  lies  in  a  nutshell.  Up  to 
1876  clearly  the  surveyors  of  highways  had  a 
right  to  take  away  gravel  from  the  common,  but 
there  has  been  a  variety  of  legislation  about 
commons,  ail  in  the  direction  of  keeping  them 
more  and  more  as  open  spaces  for  the  varions 
purposes  c<mnected  with  recreations  and  the 
enjoyment  by  the  people  of  fresh  air.  and  so  on. 
In  1>^76  ther-  was  a  f  urth«»r  Act  of  Parliament 
pass -id  for  the  regulation  of  commons — the 
Coiiiuious  Act  1876 — the  framers  and  passers  of 
whii;h  must  clearly  have  had  before  them  the 
fact  that  down  to  that  time  the  surveyors  of  high- 
wHys  h^iti  this  right.  By  sect.  20  of  that  Act  it 
is  provided  that  buch  surveyors  shall  not  exercise 
the  right  without  the  consent  of  the  persons 
having  the  regulation  of  the  common.  If  the 
matter  stood  there,  it  would  be  perfectly  clear 
that  the  persons  who  had  the  power  to  consent 
had  also  the  power  to  withhold  their  consent. 
But  then  the  section  goes  on  to  say :  **  or, 
in  default  of  such  consent,  without  the  order 
of  two  or  more  justices  in  petty  sessions 
assembled ; "  and,  if  it  stood  there,  1  cannot 
understand  how  there  would  have  been  even  the 
shadow  uf  an  argument  that  the  justices,  having 
the  jurisdiction  conferred  on  them  of  making  this 
order,  had  not  also  jurisdiction  to  refuse,  if  they 
th(mght  tit,  and  that  the  power  of  making  the 
order  was  conferred  on  them  on  the  usual  terms, 
namely,  that  in  is  to  be  done  as  a  judicial  act,  and 
if  it  h  id  beeu  intended  to  make  it  imperative^ 
the  Words  of  the  Act  of  Parliament  would  have 
said  BO.  The  Act,  however,  does  not  say  so. 
Then  the  section  goes  on  to  say  that  the  justices 
may  in  the  order  (that  is  to  say,  in  their  order  if 
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thej  make  an  order),  prescribe  conditions  as  to 
the  mode  of  the  workin)<.  Does  that  alter  the  area 
of  their  jurisdiction  ?  I  cannot  see  why  it  should. 
It  is  only  saying  this,  that  if  they  should  make  an 
order  they  must  take  care  that  the  right  should 
he  reasonably  and  properly  exercised.  I  think, 
therefore,  that  the  case  must  go  back  to  the 
magistrates  to  consider  whether  they  ought  to 
make  the  order  under  all  the  cii*cumstances. 
There  is  nothing  in  the  Act  forbidding  them  to 
make  the  order ;  but  at  the  same  time  there  is 
nothing  in  the  Act  compelling  them  to  make  the 
order.  They  must  take  the  whole  circumdtances 
of  the  case  into  their  consideration,  and  s^-e 
whether  it  is  a  reasonable  and  proper  thing  that, 
in  some  way  or  other,  and  under  some  conditions 
or  other,  the  right  should  be  exercised  on  this 
common,  or  whether  the  circumstances  have 
become  such  that  the  right  cannot  be  exercised 
at  all  without  danger  and  detriment,  to  the  public, 
or  without  other  considerations  being  interfered 
with,  which  they  may  deem  to  be  of  more  conse- 
qnenoe  than  this  right  on  the  part  of  the  public, 
as  represented  by  the  surveyor  of  highways,  to  the 
use  of  the  gravel. 

Weight,  J. — I  agree. 

Appeal  allowed.  Case  remitted  to  justices 
with  the  intimation  of  the  Court  that  the 
justices  are  not  compelled  to  make  the  order, 
hui  that  they  may  make  it  if  in  their  dis- 
cretion they  think  Jit 

Solicitors  for  the  appellants.  Home  and  Birkett. 
Solicitors  for  the  respondents,  May,  Sykes,  and 
Co. 


Saturday,  Dec.  19, 1896. 

vBefore  Hawkins,  Gave,  Wills,  Weight,  and 

Kennedy,  JJ.) 

BsADFOED    (Commissioner  of  Police)   (app.)  v, 
Dawson  and  Paekes  (I'esps.)  (a) 

Betting — Payment  of  lost  hets  in  public-house — 
Bets  made  elsevchere — "  Using  house  for  purpose 
of  betting  with  persons  resorting  thereto  " — 
Knowingly  '*  permitting  "  house  to  he  so  used — 
Betting  Act  1853  (16  &  17  Vict  c.  119),  ss,  1,  3. 

The  mere  paym,ent  of  hets  which  have  already  heen 
lost  is  not  **  betting  '*  vnthin  the  meaning  of  the 
Betting  Act  1853 ;  and  consequently,  the  hoMtual 
user  by  a  professional  bookmaker  of  the  bar  of  a 
public-house  for  the  purpose  of  meeting  and 
paying  to  customers  bets  which  had  previously 
heen  made  elsewhere  and  lost  by  him,  is  not  a 
user  of  the  place  **for  the  purpose  of  betting  vrith 
persons  resorting  thereto  vnthin  the  meaning  of 
sect.  3  of  the  Act ;  and  neither  the  bookmaker 
nor  the  licensee  of  the  premises,  who  knowingly 
permits  his  house  to  be  so  used,  can  be  convicted 
under  the  section. 

Case  stated  by  Mr.  Fenwick,  metropolitan  police 
ma^ristrate  sitting  at  South wark  Police-court. 

The  respondents  appeared  before  the  magis- 
trate to  answer  respectively  the  charges  in  the 
following  summonses  under  the  Betting  Act  1853 
116&17  Vict.  c.  119): 

The  respondent  Dawson  for  "  that  he  on  the 
8th,  9th,  12th,  13th,  14th,  15th,  and  16th  May 
1896  behig  a  person  using  the  "  Dnke*s  Head  ** 
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beerhouse,  Pocock-street,,  Blackfriars.  did  use  the 
same  for  the  purpose  of  betting  with  persons 
resorting  thereto  contrary  to  sect.  3  of  16  &  17 
Vict.  c.  119 ; '  and  the  respondent  Parker  for 
"that  he  on  the  8th.  9th,  12th.  13th,  14th,  15th, 
and  16th  of  May  1896,  being  the  occupier  of  the 
"  Duke's  Head  beerhouse  aforesaid,  did  know- 
ingly  and  wilfully  permit  the  same  to  be  used  by 
Dawson  for  the  purpose  of  betting  with  persons 
resorting  thereto,  contrary  to  the  same  section  of 
the  16  k  17  Vict.  c.  119." 

The  following  facts  were  proved  before  the 
magistrate : 

The  defendant  Parker  was  at  the  date  of  the 
alleged  offences  the  licensee  and  rated  occupier  of 
the  *'  Duke's  Head  "  beerhouse,  and  had  been  since 
Not.  1893.  Parker  resided  on  the  premises,  and 
with  the  assistance  of  his  wife  carried  on  the 
business  of  the  beerhouse.  Prior  to  Nov.  1893  the 
defendant  Dawson  was  the  licensee  of  the  house ; 
and  the  defendant  Dawson  carries  on  the  business 
of  a  professional  bookmaker. 

It  was  proved  to  the  satisfaction  of  the  magis- 
trate, that  on  the  seven  days  mentioned  in  the 
summonses  the  defendant  Dawson  was  at  the 
*'  Duke's  Head  "  beerhouse  between  the  hours  of 
8  and  9  p.m.,  for  the  purpose  of  paying  out  to  a 
number  of  persons  who  resorted  to  and  came  into 
the  said  house  for  the  purpose,  sums  of  money 
which  they  had  won  from  Dawson  on  bets  made 
by  such  persons  on  the  result  of  horseraces. 

The  defendant  Dawson  with  the  cognisance 
and  connivance  of  Parker  always  located  himself 
in  the  private  part  of  the  bar  at  the  comer  of  the 
counter  close  to  a  back  room  or  parlour,  which  he 
was  permitted  by  Parker  to  make  use  of  at  will. 
The  habitual  practice  (which  the  magisti*ate 
found  to  have  existed  on  the  days  mentioned  in 
the  summonses)  vras  for  the  persons  who  had  won 
bets,  and  who  resorted  to  tine  house  in  consider- 
able  numbers  for  the  purpose  of  obtaining  pay- 
ment of  their  bets,  to  present  a  slip  of  paper  . 
to  the  defendant  Dawson  which  they  usually 
placed  on  the  counter.  Dawson  would  then  look 
at  the  slip,  step  into  the  back  room  above  referred 
to,  come  out  again  with  another  slip,  and  after  com- 
paring the  two  pay  over  to  the  person  who  had 
origiimlly  handed  him  the  slip  the  sum  of  money 
which  appeared  to  be  due  to  such  person.  It  was 
proved  that  the  defendant  Parker  had  full  know- 
ledge of  the  nature  of  the  transactions  carried 
out  by  the  defendant  Dawson. 

No  evidence  was  adduced  on  the  part  of  the 
prosecution  showing  the  receipt  by  Dawson  at  the 
*•  Duke's  Head"  beerhouse  of  any  slips  of  paper 
or  money  at  the  initial  stage  of  the  betting, 
neither  was  there  auy  evidence  to  show  when  or 
where  the  agreements  or  contracts,  in  pursuance 
of  which  the  said  sums  of  money  were  paid  over 
by  Dawson  as  before  stated,  had  been  entered 
into  and  made;  but  the  learned  magistrate  was 
satisfied  that  Dawson  carried  on  the  material 
part  as  above  set  forth  of  his  business  as  a  pro- 
fessional bookmaker  in  the  '*  Duke's  Head  "  b^r- 
house,  and  used  the  house  to  that  extent  for  the 
purpose  of  his  said  business. 

It  was  contended  for  the  prosecution  that  the 
habitual  user  of  the  house  by  a  professional  book- 
maker for  the  purpose  of  meeting  customers  with 
whom  he  had  betting  transactions  by  settling  up 
with  them  any  bets  with  regard  to  which  they 
were  winners,  amounted  to  a  user  of  the  house 
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contrary  to  the  Betting  Aot  1853,  and  it  was  sub- 
mitted that  the  paying  oat  of  bets  was  a  most 
substantial  and  essential  part  of  the  transaction 
of  betting,  and  in  support  of  this  contention  the 
case  of  Seg.  v.  Worton  (72  L.  T.  Rep.  29 ;  (1895) 
1  Q.  B.  227)  was  referred  to. 

It  was  contended  for  the  defendants  that  the 
transactions  which  it  had  been  proved  the  defen- 
dant Dawson  was  a  pai-ty  to,  could  in  no  way  be 
said  to  come  within  the  section  of  the  Act  in 
question,  and  in  support  of  this  contention  the 
case  (amongst  others)  of  Davis  y.  Stephenson  (62 
L.  T.  Bep.  436 ;  24  Q:  B.  DIy.  529)  was  quoted. 

The  magistrate  was  of  opinion  that  the  facts 
above  stated  as  proved  before  him  did  not  in 
point  of  law  constitute  the  commission  by  Dawson 
of  an  offence  against  the  Betting  Act  1853,  and 
he  dismissed  the  summons  against  him.  With 
regard  to  the  defendant  Pai-ker  it  was  admitted 
by  the  prosecution  that  if  the  user  by  Dawson 
was  not  illegal  the  case  against  the  licensee  of  the 
house  failed  also,  and  he  therefore  dismissed  the 
summons  against  him. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  magistrate  was  right 
in  law. 

Danchvoerts  for  the  appellant. — The  short  point 
is  as  to  the  meaning  of  the  words  using  a  place 
for  the  purpose  of  betting  with  persons  resorting 
thereto ;  in  other  words,  whether  the  Betting  Act 
of  1853  'includes  within  its  operation  such  cases 
as  the  present,  where,  although  the  br  ts  themselves 
may  not  have  been  made  upon  the  premises,  they 
Were  actually  paid  upon  the  premises.  The  case 
finds  that  Dawson  was  a  professional  bookmaker, 
and  that  he  habitually  carried  on  in  these  premises 
a  substantial  part  of  hi8  business  as  a  bookmaker, 
and  that  he  did  so  with  the  knowledge  and  conni- 
vance of  the  respondent  Parker.  The  case  turns 
on  the  construction  of  sects.  1  and  3  of  the  Act, 
and  under  these  sections  the  magistrate  held  that 
the  house  was  not  used  in  contravention  of  the 
Act,  and  could  not  be  so  used  unless  betting  was 
carried  on  in  it.  If  this  decision  is  right  it  will 
considerably  narrow  the  operation  of  the  Act. 
[Hawkins,  J. — No  part  of  the  wagering  contract 
was  made  in  the  house ;  the  contract  of  wagering 
was  complete,  the  event  was  over,  and  nothing 
remained  but  to  pay  over  the  money.]  My  point 
is  that  the  transaction  of  betting  is  one  which 
covers  both  the  making  of  the  bet  itself  and  the 
whole  carrying  out  of  the  operation  of  betting, 
and  the  object  of  the  Act  was  to  render  liable  to 
the  penalty  persons  who  use  the  place  for  the 
purpose  of  betting.  [Hawkins,  J. — Can  you  say 
that  paying  a  bet  is  betting  P]  Paying  a  bet  is  a 
part  and  a  most  important  part  of  the  business 
of  betting,  and  the  respondent  here  was  carrying 
on  a  material  portion  of  his  betting  business  in 
this  house.  Tne  section  was  drawn  in  general 
terms  for  the  purpose  of  covering  as  wide  an  area 
as  possible.  A  person  uses  a  pla.ce  for  betting, 
when  using  it  for  the  purpose  of  receiving  i^r 
paying  beta,  won  or  lost.  The  injury  to  the  im- 
provident person — referred  to  in  the  preamble — ^is 
the  payinff  of  the  bet  lost  by  him,  and  the  mis- 
chief  is  the  same  wherever  the  bet  is  made. 
[Hawkins,  J. — Where  is  there  a  syllable  in  the 
Act  which  sajs  that  the  payiug  of  bets  which 
had  already  been  lost  comes  within  sect.  3.] 
There  is  no  direct  statement  to  that  effect,  but 
the  Act  is  directed  against  the  whole  business  of 


bettinp^  of  which  the  payment  of  the  bets  is  a 
material  part 

Bigham^  Q.O.  {J.  P.  Grain  with  him)  for  the 
respondent  Dawson. — My  point  is  a  simple  one. 
The  object  aimed  at  by  the  Act  is  betting,  and 
here  there  is  no  betting  at  all,  but  the  mere 
payment  of  bets  which  had  been  made  elsewhere. 
[He  was  stopped.] 

L.  W.  Kershaw  for  the  respondent  Parker. 

Hawkins,  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  offence  charged  agunst 
the  respondent  Dawson  was  alleged  to  have  been 
committed  under  sect.  3  of  the  Act.  Dawspn 
made  bets  with  various  persons,  and  he  used  this 
house,  which  was  kept  by  the  respondent  Parker, 
for  the  payment  of  the  bets  which  had  already 
been  made  by  him  and  lost.  Under  these  circum- 
stances  the  Question  which  arises  here  is  wb^-ther 
paying  the  bets  which  had  already  been  made — 
whether  paying  the  money  lost--comes  within 
the  section.  I  cannot  read  sects.  1  and  3  without 
unhesitatingly  coming  to  the  conclusion  that  this 
was  not  a  betting  within  those  sections.  It  is 
quite  true  that  we  paying  of  a  bet  may  be  an 
important  part  of  the  transaction,  but  it  does  not 
follow  that  the  paying  of  a  bet  is  "  betting  ** 
within  the  meaniug  of  these  sections.  My  opinion 
is  that — the  bet  being  over — ^the  mere  fact  of 
paying  it  afterwards  does  not  oome  within  the 
Act.  I  think,  therefore,  that  this  appeal  must  be 
dismissed. 

CAyE.  J. — I  am  of  the  same  opinion.  It  is 
clear  that  when  you  are  paying  a  bet  already  lost 
yoD  are  not  bettmg,  any  more  than  when  yon  are 
paying  for  a  quantity  of  wool,  say,  previously 
bought,  you  are  buying  the  wool. 

Wills,  J. — I  am  of  the  same  opinion. 

Wbioht,  J. — I  confess  I  had  some  donbt  in 
the  matter.  It  seemed  to  me  that  sect.  3  was 
intended  to  strike  at  betting  transactions  alto- 
gether ;  but  as  this  is  a  penal  Aot  it  ought  to  be 
construed  strictly,  and  I  do  not  think  it  necessary 
to  dissent  from  the  judgments  already  given. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Wontner  and  Sons. 
Solicitor  for  the  respondents,  Charles  Butcher. 


Nov.  14  and  Dec.  21, 1896. 
(Before  Hawkins,  Cave,  and  Weight,  JJ.) 

COWBN    AND    ANOTHER     (apps.)    V.     ThE   ToWN 

Glbbk  op  Kinobton-upon-Hull  (resp.).  (a) 

Parliament  —  Borough  vote  —  Disqualifieation  — 
Persons  living  in  almshouses — Jjegcd  interest 
vested  in  almspeople — Receipt  of  disqualifying 
alms—Beform  Act  1832  (2  &  S  WiU.  4,  c.  45), 
8.36. 

A  charity  was  founded  by  a  grant  of  lands  whereby 
the  founder  established  a  hospital^  knovm  as  the 
Charterhouse,  Hull,  **for  thirteen  poor  men  and 
thirteen  poor  women,  feeble  or  old,  so  long  as  they 
are  necessitous,**  ana  it  is  stiU  the  necessary 
qualification  for  ehction  that  the  persons  should 
be  feeble,  old,  and  necessitous.  The  latids  are 
vested  in  the  masters,  brothers,  and  sisters,  and 
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form  the  source  of  tkb  revenue  of  the  charity^ 
and  the  hrothera,  so  long  as  tkey  a/re  such,  reside 
in  houses  or  rooms  of  which  they  are  the  legal 
owners.     The  brothers  have  to  clean  their  rooms, 
and  must  he  loithin  when  the  aates  are  closed  at 
10  p.m.    They  are  elected  and  are  removable  by 
the  town  council,  and  receive  a  weekly  allowance 
of  7Sm  with  coals  and  medical  attendance,  and 
&e   brothers    have    hitherto    always    voted    at 
Parlian^ntary  elections.  Held,  that,  as  the  legal 
interest  in  the  lands  forming  the  charity  was 
vested  in  the  brothers  themselves,  they  were  not 
disqualified  from  voting  under  sect.  36  of  the 
Reform  Act  1832,  by  the  receipt  of  **  alms  which 
by  the  law  of  Parliament  novo  disqualify  from 
voting." 
Harrison   v.    Carter    (ubi    inf.),    and    Baker  v. 
The   Town    Clerk    of    Monmouth   (ubi    inf.), 
distinguished. 
Appeal  from  tbe  decision  of  the  Revising  Bar- 
rister for  the  Borough   of  Kin g^ton-upon- Hull, 
removing  the  name  oi  the  appellant  Coweo   from 
the  occupiers'  list  of  voters  for  the  Central  Divi- 
sion of  that  borough   upon  the  ^ound  that  he 
was  disqualified  under  sect.  36  of  the  Reform  Act 
<A  1832  bj  the  receipt  of  alms  during  the  past 
year. 

The  appellant,  John  Cowen,  is,  and  for  some 
years  has  been,  a  brother  of  a  charity  known  as 
the  "  Charterhouse  "  or  "  God's  House  "  Hospital, 
in  the  said  borough,  and  as  such  brother  he  has 
during  all  that  time  and  during  the  qualifying 
period,  occupied  a  room  in  the  said  bouse  or 
hospital,  in  respect  of  which  he  has  been  daly 
rated  in  the  rates  for  the  relief  of  the  poor.  Such 
rates,  however,  have  been  paid  out  of  the  f  uads 
of  the  charity.  He  has  also  been  in  receipt  of  a 
weekly  allowance  of  78.,  and  medical  attendance 
^d  coals. 

The  charity  was  founded  by  letters  patent  in 
1384,  in  tbe  reign  of  Richard  II.,  by  a  grant  of 
lands  by  Sir  Michael  de  la  Pole,  to  the  '*  masters, 
brothers,  and  sisters  of  the  house,'*  in  two  mes- 
snages  called  '*Maison  Dieu  for  thirteen  poor 
men,  and  thirteen  poor  women,  feeble  or  old,  to 
be  called  God's  House  of  Hull,  so  long  as  they  are 
necessitous,"  and  this  still  is  the  necessary 
qualification  for  election  to  the  charity.  Over 
them  was  appointed  a  master  and  warden,  under 
obedience  to  whom  the  rest  of  the  poor  people,  as 
well  brothers  and  sisters,  should  continue  in 
perpetuity,  and  the  said  master  was  required  to 
pay  to  each  one  of  the  said  poor  people  40s. 
annually  for  all  their  necessaries  as  well  food  as 
clothing — namely,  to  everyone  of  them  eight- 
pence  per  week.  By  the  said  letters  patent,  the 
said  founder,  with  the  King's  licence  and 
consent,  gave,  granted,  and  confirmed  unto  the 
master  and  brethen  and  sisters,  the  said  mes- 
inaiices,  <S^.,  for  their  dwelling  or  foundation,  or 
endowment,  to  have  and  to  nold  unto  the  said 
master,  brethi^n,  and  sisters,  and  their  successors 
&c.,  for  ever.  The  property  so  granted,  with 
subsequent  additions,  forms  the  source  from 
which  the  revenues  of  the  charity  are  derived. 
In  1752  the  rents  of  the  property  had  increased 
to  a  sum  considerably  in  excess  of  the  sum 
necessary  for  the  current  expenses  and  allowances 
of  the  house  as  they  then  stood. 

In  1755  a  suit  in  Chancery  was  instituted  which 
resulted  in  the  approval  in  1764  by  the  Lord 
Chancellor  of  a  scheme  for  the  better  manage- 
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ment  of  the  house  and  the  application  of  its 
revenues.  This  scheme  provided  that  fifteen  poor 
men  and  fifteen  poor  Wi>men,  feeble  and  old, 
should  be  placed  in  tbe  said  hospital,  each  of 
whom  should  receive  3d.  a  week  fdr  maintenance, 
with  an  allowance  for  coals  and  turves,  and  that 
the  numl>er  of  rooms  and  the  pay  of  the  poor  of 
the  hoBpital  should  be  increased  or  diminished  in 
proportion  to  the  increase  or  decrease  of  the 
revenues  of  the  charity  estate,  a^  the  mayor  and 
aldermeti  of  Hull  and  the  master  of  the  said 
hospital  should  Bee  convenifut  and  direct.  So 
things  substantially  remained  till  1872,  when  a 
new  scheme  was  formulated  and  legalised  by  the 
Charity  Commissioners.  That  scheme  did  not, 
however,  alter  the  exi.-tlng  state  of  the  hospital 
beyond  this,  that  the  brethren  and  sisters  of  the 
Charterhouse,  wno  were  a. id  are  elected  by  the 
town  council,  were  made  removable  at  the  pleasure 
of  the  town  council,  and  on  such  removal  his 
or  her  allowance  was  to  cease.  Such  power  of 
removal  does  not  appear  to  have  been  exercised. 
There  was  also  power,  under  certain  circum- 
stances, to  vary  the  amouut  of  the  allowances  and 
number  of  rooms  occupied  by  each  of  the  brothers. 
At  present  there  are  about  eighty  brethren  and 
sisters,  each  of  whom  receives  78.  weekly. 

It  was  found  as  a  fact  that  the  houses  and  land 
forming  the  charity  estate  and  from  whence  the 
revenues  are  derived  are  still  vested  in  the  master, 
brothers,  and  sisters.  It  was  also  found  as  a  fact 
that  one  necessary  qualification  for  election  to 
the  charity  still  is  that  the  brothers  and  sisters 
should  be  feeble  or  old  and  necessitous;  and, 
further,  that  they  are  elected  by  the  town  council. 
The  brethren  are  required  by  the  rules  to  keep 
within  the  hospital  premises,  and  the  gates  are 
closed  for  the  night  at  10  p.m.,  at  which  hour  all 
the  brethren  must  be  within ;  they  cannot  sleep 
out  or  allow  relations  to  sleep  m  their  rooms 
without  leave.  The  ga^es  are  also  closed  for  an 
hour  on  Sunday  afternoons,  and  the  inmates  are 
unable  to  pass  in  or  out  during  tliat  time.  The 
brethren  are  bound  to  clean  their  rooms  to  the 
satisfaction  of  the  master,  and  each  of  the 
brethren  is  separately  rated,  but  the  rates  are 
paid  out  of  the  funds  of  the  charity. 

Hitherto  the  brethren  have  always  voted  at 
Parliamentary  elections  without  objection. 

It  was  agreed  by  the  parties  that  the  tr  nsla- 
tion  of  the  original  grant,  and  the  account 
generally  of  the  Charterhouse  contained  in 
the  ••  History  of  God's  House  in  Hull  commonly 
called  the  Charterhouse,"  by  John  Cook,  should 
be  accepted  as  correct. 

The  revising  barrister  decided,  on  the  authority 
of  Harrison  v.  Carter  (35  -  .  T.  Rep.  511  j  2  C.  P. 
Div.  26)  and  Baker  v.  The  Town  Clerk  of  Mon- 
mouth  (53  L.  T.  Rep.  668)  that  the  appellant,  John 
Cowen,  was  disquahfied  by  the  receipt  of  alms. 

The  appellant,  William  Steels,  is  an  inmate  of 
the  Manners'  Almshouse  in  the  same  borough. 
This  charity  was  founded  by  Charter  in  1369,  and 
it  was  admitted  bv  both  parties  that  the  case 
should  be  governed  by  the  decision  in  Cowen^s  case. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  revising  barrister  was  wrong,  then 
the  register  is  to  be  amended  by  retaining  the 
names  of  the  appellants  on  the  lists. 

Jelf,  Q.C.  (Grotrian  with  him)  for  the  appellant. 
— The   question    is  whether  these  persons    are 
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excluded  from  the  franchise  by  reason  of  their 
ln&Tintf,  during  the  (jualifjing  jear,  received  dis- 
qualif  jinff  alms  within  sect.  SSS  of  the  Reform  Act 
1832.  Trie  case  finds  that  the  brethren  and 
sisters  of  the  charity  shall  be  removable  at  the 
pleasure  of  the  town  council,  and  that  was  the 
chief  point  relied  on  by  the  revising  barrister  in 
disallowing  the  claims ;  but  too  much  stress  was 
laid  on  this  power  of  removal.  One  of  the  quali- 
fications for  election  to  the  chari^  is  that  the 
persons  should  be  **  necessitous.*'  That  does  not 
mean  a  condition  of  absolute  poverty;  and  if 
these  persons  have  a  position  in  which  there  is  a 
legal  right  to  the  relief,  even  though  the  condition 
of  the  relief  is  poverty,  then  they  are  not  excluded 
or  disqualified.  [Weight,  J. — In  Baker  v.  Toion 
Clerk  of  Monmouth  (53  L.  T.  Rep.  668)  the 
appointment  was  for  life  subject  to  a  power  of 
removal,  and  it  was  held  that  there  was  a  dis- 
qualification.] That  is  the  strongest  case  against 
me,  but  it  can  be  distinguished.  The  two  cases 
I  have  to  distinguish  are  HarrUon  v.  Carter 
(35  L.  T.  Rep.  511 ;  2  0.  P.  Div.  26)  and  Baker  v. 
Toum  Clerk  of  Monmouth  (53  L.  T.  Rep.  668).  In 
Harrison  v.  Garter  (ubi  eup.),  the  facts  were  very 
different  from  the  facts  in  this  case.  There  there 
was  no  leffal  right  to  receive  the  fund ;  here  there 
is,  as  in  this  case  all  the  persons  are  the  direct 
grantees  of  the  land,  and  Lindley,  J.,  in  his  judg- 
ment in  Harrison  v.  Carter  {vhi  sup.)  deals  with 
that  very  point,  because  he  says :  "  If  the  fund  is 
one  in  which  the  party  is  legally  entitled    to 

farticipate,  as  in  Smith  v.  Halt  (9  L.  T.  Rep.  413 ; 
5  0.  B.  N.  S.  -^5 :  33  L.  J.  59,  0.  P.),  he  is  not 
disqualified ;  but,  if  his  cinly  claim  to  the  exercise 
of  the  discretion  of  the  trustees  in  his  favour  is 
his  extreme  indigence,  it  would  seem  to  be  other- 
wise." In  Baker  v.  Tovon  Clerk  of  Monmouth 
(vhi  sup.),  the  condition  of  election  was  that  the 
persons  should  '*  be  unable  to  maintain  themselves 
by  their  own  exertions."  Here  we  have  no  such 
condition.  The  utmost  is  that  they  should  be 
"  necessitous,"  which  is  widely  different.  I  rely 
on  those  words  '*  unable  to  maintain  themselves  *' 
as  completely  distinguishing  Baker  v.  Town  Clerk 
of  Monmouth  [uhi  sup.),  from  this  case.  These 
brethren  were  formerly  obliged  to  do  certain 
services — such  as  prating — but  such  services  have 
become  obsolete.  So,  m  Edwards  v.  Lloyd  (58  L.  ^ 
Rep.  409 ;  20  Q.  B.  Div.  302),  there  was  the  same 
<$«  'Udition  that  the  persons  should  **  be  unable  to 
maintain  themselves  "  ;  and  Lord  Coleridge,  G.J., 
said  that  "  the  key  of  the  case  was  the  limitation 
•of  the  charity  to  persons  unable  to  maintain  them- 
selves by  their  own  exertions ;"  and  Dix  v.  Kent 
(63  L.  T.  Rep.  641),  is  to  the  same  effect.  The 
case  on  which  I  rely  is  Smith  v.  Hall  {ubi  sup.), 
where,  in  circumstances  similar  to  the  present, 
Erie,  C.  J.,  says :  "  I  cannot  find  that  the  recipients 
of  the  proceeds  of  these  lands  were  disqualified  by 
tho  law  of  Parliament  at  the  time  the  Reform 
Bill  passed."  Heie  these  persons  have  always 
voted  without  objection  from  anyone  until  this 
year.    He  also  referred  to 

Fryer  v.  Bodenhamf  19  L.  T.  Bep.  645 ;  L.  Bep.  4 

C.  P.  529 ; 
BoberU  v.  Pereival,  11  L.  T.  Bep.  608;  18  C.  B. 

N.  S.  86; 
8vmp$on  v.  Wilkinson,  7  M.  &  G.  50  ;  and 
DanieU  v.  Allard,  1  Fox  &  Smith,  70. 

The  respondent  did  not  appear. 

Cur.  adv.  vult. 


Dec.    21. — Hawkins,   J.    read   the   followinff. 
judgment     (in    which    Cave   and    Wright,    Jj. 
concurred).    After  stating  the  facts  as  above  set 
out,  his  Lordship  proceeded: — By  the  Reform 
Act  of  1832  (2  &  3  WiU.  4,  c.  45),  s.  36,  it  is 
enacted  that  no  person  shall  be  entitled  to  be 
registered  in  any  year  as  a  voter  in  the  election  of 
a  member  or  members  to  serve  in  any  future 
Parliament  for  any  city  or  borough  who  shall  within 
twelve  calendar  months  next  previous  to  the  la^t 
(now,  by  41  <l  42  Vict.  c.  26,  s.  7,  the  15th)  day  of 
July,  in  such  year,  have  received  parochial  relief 
"  or  other  alms,  which  by  the  law  of  Parliament 
now  disqualify  from  voting  in  the  election  of 
members  to  serve  in  Parliament."    The  Question 
we   have  to  determine   is,  whether   under    the 
circumstances  the  appHllant  was  within  the  year 
next  before  the  15tn  July  last  in  the  receipt  of 
such  alms.      It  was  not  suggested  before    the 
revising  barrister  that  any  of  the  appellants  have 
been  in  receipt  of  parochial  relief.     But  ic  was 
objected  that  the  appellants  had   received  such 
other  disqualify inff  alms  as  are  mentioned    in 
sect.  36.      Tiiis  oojection  was    upheld    by  the 
revising  barrister  on  the  authority  of  Harrison  v. 
Carter  (35  L.  T.  Rep.  511 ;  2  0.  P.  Div.  26)  and 
Baker  v.  Town  Clerk  of  Monmouth  (53  L.  T.  Rep. 
668).     It  would    be  difficult    to  point    to    any 
authoritative  definition  of  the  law  of  Parliament 
upon  this  subject,  and  it  would  serve  no  good  end 
to  examine  in  minute  detail  such  authorities  as 
are  to  be  found  in  the  reports  of  the  trials  of 
election   petitions    before  Parliamentary    Com- 
mittees, for  they  are  conflicting  beyond  the  power 
of  reconciliation.     Many  of  them  are  to  be  found 
collected  in    "Rogers   on   Elections,"    Part  I., 
pp.  79, 189,  ei  seq.,  to  which  I  simply  refer.     It  is 
stated  by  Whitelocke  in  his  work  on  elections, 
published  in  1766,  that  persons  who  are,  or  have 
been,  within  a   certain  time  obliged  to  depend 
wholly  or  in  part  on  eleemosynary  assistance  are 
disqualified  by  the  common  law,  not  only  because 
from  their  indigence  they  were  unable  to  con- 
tribute   to    the   wages    of    their    members,  but 
because  from    their    dependent   situation    their 
voices  were  no  longer  free.     This  receipt  of  alms, 
however,  was   onl^   considered   as   evidence   of 
inability  which  might  be    rebutted  by  oircum^ 
stances.     On  the  other  hand,  it  was  presumed  that 
a  voter  continuing  in  possession  oi  his  freehold 
was  not  in  a  condition  of  disqualifying  indigence, 
and  that  even  parish  alms  paid  to  a  freeholder 
did  not  invalidate  his  vote :  (Bedfordshire,  2  Lud. 
El.   Cas.    564).     In  dealing  with  the  question, 
"  What  are  discjualifyinff  amis  ?  "  it  is  necessary 
always  to  bear  in  mind  uiat  the  answer  dependi* 
not    upon    whether   the    person    whose    voting 
capacity  is  challenged  has  been  the  recipient  of 
charitable  assistance  or  alms  in  the  popular  sense 
of  that  term,  but  whether  he  has  accepted  such 
alms  under  such  circumstances  as  by  Uie  law  of 
Parliament  as  it  existed  when  the  Reform  Act  of 
1832  was  passed  would  have  disqualified  him  from 
voting.   And  it  must  further  be  remembered  that, 
although  the  onus  of  proving  a  primd  fade  titJe 
to  vote  by  reason  of  prop^ty,  occupation,  <&c., 
rests  on  we  person  claimmg   to  vote,  the  onus 
of   proving   affirmatively  the  disqualification  to 
vote  by  reason  of  the  receipt  of  alms  is  cast  upon 
the  objector.    I  may  observe  also,  what  I  believe 
to  be  a  generally  accepted  view,  that  a  qualifica- 
tion shoTild  be  favoured  unless  the  law  compels 
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the  oontraiy.  It  is  impossible  to  say  that  there 
was,  when  the  Reform  Act  of  1832  was  passed, 
anj  fixed,  deflnite  rale  of  Parliamentary  law 
which  was  applicable  to  every  case.  If  there  had 
hem  such  dennite  rule  the  conflicting  authorities 
reported  in  the  books  would  have  made  one  marvel 
at  the  incompetency  of  some  of  those  who  were 
called  upon  to  administer  it;  but  the  truth  is 
there  was  no  fixed  principle  at  all  to  guide,  Each 
case  of  necessity  de|H-nded,  as  it  still  does,  upon 
its  own  particular  circumstances,  and  that  state 
of  things  which  in  one  place  would  have  been  held 
to  be  a  dioquaJification  might  have  been  no  dis- 
qoalification  in  another.  It  i-^  truly  stated  in 
**  Rogers  on  Elections,**  Part  I.,  193,  that  in  many 
of  the  old  boroughs  the  usage  of  the  place  and 
tiie  decisions  of  the  House  or  committees  have 
determined  the  point — ^in  fact,  the  usage  made 
the  law.  A  perusal  of  the  old  election  cases 
determined  by  Parliamentary  Committees,  some 
of  which  are  referred  to  in  pp.  193-5  of  Rogera, 
abundantly  proves  this.  In  one  borough  usage 
sanctioned  uiat  which  would  have  been  con- 
demned in  another.  If  usage  may  be  taken  into 
consideration,  and  T  see  no  reason  why  it  should 
not,  we  have  this  very  striking  fact  found  by  the 
revising  barrister,  that  certainly  for  sixty-four 

Crs  smce  the  Reform  Act  was  passed,  and  I 
w  not   how   many   jears    previous   to    that 
time,  the  brethren   of  this  hospital  at  Kings- 
ton -  upon  -  Hull    have    always     voted     without 
objection,   nobody    ever    dreaming    they    were 
dia:iualified  because  of  such  charity  as  they  have 
received.    This  concession  of  right  to  vote  was 
strong  evidence  that  in  fact  the  relief  was  not 
deemed  to  be  of  a  character  to  disqualify.    It 
would  certainly  be  a  strong  measure  to  disqualify 
00  large  a  number  of  voters  as  the  brethren  now 
represent  without  overwhelming  proof  of  their 
diaqualification.    Such  I  fail  to  find  in  the  case 
sabmitted  to  us,  upon  which  alone  we  must  act, 
for  we  have  no  right  to  draw  any  inferences  of 
fact  which  are  not  the  irresistible  conclusions  to 
be  drawn   from    facts    actually  found    by  the 
rerising  barrister.    I  am  not  concerned  to  ques- 
tion  the  soundness  of  the  two  judgments  relied 
on  hj  the  revising  barrister  as  the  basis  of  his 
decision — Harrison  v.  Carter  {ubi  sup.)  and  Baker 
▼.  Tovm  Clerk  of  Monmouth  {ubi  sup.).    On  the 
contrary,  in  each  of  these  cases  I  think  there  was 
evidence  to  justify  the  finding  of  the  court,  viz., 
that  there  was  that  amount  of  poverty  and  such  a 
i^eoeipt  of  alms  to  alleviate  it  as  was  calculated  to 
destroy  the  independence  of  th»9  recipient.    But  I 
do  not  concur  in  the  reviding  barrister*s  opinion 
that  they  were  decisive  of  the  present  case,  for  I 
think  they  are  distinguishable  in  some  substantial 
particulars.    In  Harrison  v.  Carter  {ubi  sup.)  the 
h&nds  forming  the  charity  estate  were  devised  to 
>nd  vested  in  trustees,  persons  other  than  the 
churning  voter.    Here  they  are  vested   in    the 
brethren  themselves,  and  the  brethren,  so  long  as 
they  are  such,  live  in  houses  of  which  they  are  for 
the  time  legal  owners ;  and,  though  their  right  to 
occupy  is  dependent  on  the  will*  of  the  trustees, 
the  power  of  removal  has  not  yet  been  exercised. 
Again,  here  the  funds  ai'e  to  be  distributed  to 
feeble,  old,  or  "necessitous**  persons,  "necessi- 
tous "  not  necessarily  meaning  persons  in  extreme 
poverty.    In  Harrison  v.  Carter  they  were  to  be 
"hared  oy  the  poorest  inhabitants,  and  the  par- 
ticular voter  whose  vote  was  questioned  was  so 


needy    as   that,    the    money   being    distributed 
according  to  actual  necessity,  he  was  awarded  the 
largest  amount  distributed  to  any  one  family. 
There  was  also  this  further  fact  in  Harrison  v 
Carter,  that  before  1867   the  person  who  was 
removed  from  the  register  had  never  been  in 
a  condition  to  claim  a  vote,  the  house  he  occupied 
being  of  insufficient  value,  whereas  in  the  pre»ent 
case  the  claimant  had  with  his  predecessors  fur  a 
longer    period    than  1832  been  uninterruptedly 
allowed  to  vote  in  respect  of  the  same  qualifica- 
tion until  1896.     In  Baker  v.  The  Town  Clerk  of 
Monmouth   (ubi  sup.),  poverty  and  inability  to 
maintain  themselves  by  their  own  exertions  were 
found  as  the  condition  of  the  claimants  to  vote, 
Hud  each  occupant  of  an  almshouse  was  I'equired 
to  wear  a  badge,  and  it  was  not  suggested  that- 
any  oocupant  had  any  freehold  interest  in  the 
house  he  occupied.    Following  these  two  oases, 
Edwards    v.  Lloyd,   1887    (58   L.  T.  Rep.  409^ 
20  Q.  B.  Div.  302 ;  1  Fox's  Registration  Cases,  54) 
and  Di9  v.  Kent,  1890  (63  L.  T.  Rep.  641 ;  1  Fox, 
186)  might  also  be  cited  as  supporting  to  some 
extent  uie  objection  of  the  respondent.    Those 
cases  are,  however,  distinguished  in  their  material 
facts  from  that  now  be^re  us.    They  were  both 
cases  of    almspeople  occupying    almshouses    or 
charitable  hospitals  and  receiving  money  allow- 
ances  from  the  hospital  funds,  and  the  qualifica- 
tion for  such  charity  in  the  first  of  them  wafa  inter 
alia  inability  of  the  recipients  to  maintain  them- 
selves by  their  own  exertions.     In  the  other  the 
qualification  was  that  the  recipients  had  no  meana 
of  subsistence  other  than  the  allowances  from  the 
hospital.  In  neither  case  was  any  legal  interest  in 
the  almshouses  vested  in  the  almspeople,  and  it 
did  not  appear  that  the  almspeople  had  for  any 
substantial  period  (if  at  all)  been  allowed  to  exer- 
cise  the  franchise.   On  the  other  hand,  the  case  of 
Smith  V.  Hall,  1863  (9  L.  T.  Rep.  413 ;  15  0.  B. 
N.  S.  485)   stronely   supports  the  case  of    the- 
appellant  to  have  nis  name  upon  the  register.    In 
that  case  the  persons  objected  to  were  on  the  list 
of  voters  as  freemen  of  the  borough  of  Sandwich, 
they  were  brethren  of  one  or  other  of  these  two 
hospitals,  St.  Bartholomew's  or  St.  John's,  Sand- 
wich, both  of  which  were  identical  in  their  con- 
stitution and  management,  and  both  were  under 
charity  trustees  appointed  by  the  Lord  Chancellor. 
Each  was  a  corporation  by  I'epute.     The  property 
of  each  consisted  of  landed  estates  and  houses 
occupied  by  the  brethi'en.    In  each  income  of  the 
landed  estates  was  divisible  annually  among  the 
brethren   in    equal    proportions,    and    a    house 
was  assigned  to  each  wnerein  to  live,  and  each 
brother  kept  the  house  occupied  by  him  in  repair. 
The  appointment  of  the  brethren  to  the  hospitals 
was  vested  in  the  charity  trustees,  and  there  was 
no  instance  of  a  bi'other  once  appointed  being 
turned  out.     There  was  no  deed  defining  the 
qualifications  of   the   persons  to  be    appointed 
brethren,  but  in  the  year  1612  the  mayor  and 
jurats  of  Sandwich  having  the  management  of 
the  hospitals,  an  ordinance  was  made  by  them  that 
"  every  person  placed  in  the  hospitals  should  be 
of  the  age  of  forty  years  or  thereabouts,  except 
always  decayed  jurats,  or  any  lame,  blind,  or 
impotent  person    ;    and    by  an   inquisition    of 
charitable  uses  taken  the  7th  Sept.,  6  Oar.*  1,  it 
was  found  that  the  brethren  ought  to  be  "  above 
the  age  of  fifty,  except  lame,  blind,  or  impotent 
persons,  and  unfit  for  husbandry,  and  should  be 


60 


MAGISTRATES'   CASES. 


Q.B.  Div.] 


M0BBI88  (app.)  V.  HowDEN  (reap.). 


[Q.B.  DiT. 


inhabitants  of  the  said  town,  or  a  child  of  some  of 
them,  or  late  inhabitant  having  no  competent 
means  to  live."  The  bi'ethren  had  always  thereto- 
fore voted  for  members  of  Parliament  without 
objection.  The  persons  objected  to  were  all 
brethren,  and  had  been  recipients  of  the  gratnities 
and  other  benefits  for  more  than  a  year  next 
previous  to  the  last  daj  of  July  1863.  The 
revising  barrister  held,  they  were  not  dis- 
qualified from  being  registered  by  sect.  36 
of  2  &  3  Will.  4,  c.  45.  An  appeal  against 
that  decision  was  heard  before  Erie,  G.J., 
Williams,  Byles,  and  Keating,  J.  J.,  who  upheld  it. 
Erie,  C.  J.,  in  delivering  his  judgment,  said :  "  We 
should  always  incline  to  favour  the  qualification 
unless  tlie  law  compels  us  to  decide  aeainst  it. 
If  we  are  to  resort  to  conjecture  as  to  the  mean- 
ing of  the  Legislature — which  evidently  was,  that 
persons  so  placed  by  their  indif^ence  as  to  be 
presumably  subservient  and  destitute  of  all 
freedom  of  mind,  should  not  be  permitted  to 
exercise  the  franchis),  I  must  own  I  should 
think  that  the^e  freemen,  by  reason  of  their 
having  a  house  and  a  share  in  the  profits  of  the 
land  belonging  to  the  hospital  for  life,  are  gifted 
with  a  far  greater  probability  of  independence 
than  those  who  have  nothing  to  rely  on  but 
the  precarious  proceeds  of  their  own  labour.*' 
Williams,  J.  ag^reed  on  the  ground  that  the 
recipients  of  these  benefits  were  not  shown  to  be 
in  a  state  of  indigence  and  abject  dependence. 
Byles,  J.  agreed  on  the  ground  that  the  persons 
were  residing  in  houses  in  which  they  were  entitled 
by  law  to  continue  for  life,  sharing  the  revenue  of 
the  corporation,  and  he  added  that  what  a  man 
receives  as  a  matter  of  right  cannot  be  treated  as 
disqualifying  alms.  Keating,  J.  said  usage  is  in 
favour  of  their  qualification.  The  case  of  Daniels 
y.  Allard,  1887  (I  Fox,  Re^.  Oas.  70),  wherein  the 
question  arose  whether  t  he  inmates  of  the  Licensed 
VictaallerH*  Asylum  were  disqualified  as  having 
been  in  receipt  of  alms,  is  not  of  much  assistance 
in  consideration  of  the  main  question  before  us. 
I  therefore  abstain  from  comment  upon  it.  It 
does,  however,  decide  that  when  a  body  of  men 
claim  to  be  placed  on  the  register — all  relying 
upon  the  same  qualification  as  owners  or  occupiers 
— the  disqualification  by  receipt  of  alms  must  be 
decided  upon  the  case  made  and  presented  against 
the  whole  body,  and  not  by  considering  every 
pos;sible  case  against  particular  individuals,  unless 
in  the  cas*)  stated  by  the  revising  barrister  a 
distinction  is  made  between  different  members  of 
the  general  body  of  the  claimants.  The  case  of 
Smith  V.  HaU  {ubi  sup,)  is,  in  my  opinion,  more 
applicable  to  this  case  than  the  case  of  Harrison 
V.  Carter  (ubi  sup.).  I  therefore,  for  the  reasons 
I  have  set  forth,  aiter  much  consideration  have 
arrived  at  the  conclusion  that  the  appellant  is 
entitled  10  our  judgment,  with  costs. 

Cave,  J. — I  agree  with  the  judgment  just 
delivered.  I  agree  also  that  the  I'evising  barrister 
was  bound  by  the  decision  in  Harrison  v.  Carter 
{ubi  sup.),  but  so  far  from  Harrison  v.  Carter  [ubi 
sup),  being  a  decision  against  the  appellant  in 
this  case,  it  is  a  decision  in  his  favour. 
Lindley,  J.  in  that  case,  after  stating  that 
poverty  alone  will  not  dis<|ualify,  goes  on  to  say : 
"*  If  the  fund  is  one  in  which  the  party  is  legally 
entitled  to  participate,  as  in  Smith  v.  HaU  {ubi 
8up.)f  he  is  not  disqualified ;  but,  if  his  only  claim 
to. the  exercise  of  tbe  discretion  of  the  trustees  in 


his  favour  is  his  extreme  indigence,  it  would  seem 
to  be  otherwise."  Sere  the  appellant  had  a  legal 
right  to  participate  in  the  funds  until  he  was 
removed  for  good  cause,  which  distinguishes  t^s 
case  f r  -m  the  case  of  Harrison  v.  Carter  (ubi  sup.). 
Another  case  which  was  relied  on  by  the  levising 
barrister  was  Baker  v.  The  Town  Clerk  of 
Monrnouth  (ubi  sup.).  If  that  case  does  no  more 
than  Harrison  v.  Carter  (ubi  sup ),  then  it  is 
unnecessary  to  consider  it ;  if  it  does  more  then  I 
cannot  agree  with  it.  1  think  if  it  differs  from 
Harrison  v.  Carter  (uhi  sup.),  it  is  wrong,  and 
Harrison  v.  Carter  is  right.  I  think  therefore 
that  the  appellant  here  is  entitled  to  be  on  the 
register. 

Wright,  J. — I  agree. 

Appeal  allowed  teith  costs. 

Solicitors  for  the  appellants,  Bollit  and  SonSj 
for  Eollit  and  Sons,  Hull. 


Jan.  12  and  15, 1897. 

(Before  Wbiqht  and  Bruce,  JJ.) 

M0BRI88  (app.)  V.  HowDBN  (resp.).(a) 

Merchant  shipping  —  Passage  broker  —  Person 
acting  as — Aeceipt  of  money  for  passage  in 
ship — Sale  or  letting  of  steerage  passages — 
Merchant  Shipping  Act  1894  (57  i  58  Viet, 
e.  60),  ss,  320,  Ml,  342. 

The  respondent  undertook  for  the  sum  of  221.,  paid 
to  him  by  C,  to  place  U.'s  son  as  a  farm  pupil 
with  a  farmer  in  Canada,  and  out  6f  the  222. 
to  procure  for  him  a  second-cLass  steamship 
passage  from  Liverpool  to  Quebec,  and  th&nee  by 
rail  to  his  destination^  but  at  the  time  no 
particular  ship  was  named.  Some  days  after^ 
wards  the  respondent  forwarded  a  contract 
ticket  for  a  passage  on  a  named  ship  which  was 
to  leave  at  a  specified  time,  for  which  he  paid 
HI.  This  contract  ticket  was  procured  by  the 
respondent  from,  and  the  82.  named  therein  was 
paid  by  him  to,  duly  atUhorised  passage  brokers 
who  had  obtained  the  same  from  the  ship- 
owners. 

The  respondent  m>ade  a  smM  profit  out  of  the 
22L,  bat  made  no  profit  out  of  the  sum  paid  for 
the  contract  ticket. 

Held,  that  the  sale  or  letting  of  passages  contem- 
plated by  sect.  341  of  the  Merchant  Shipping 
Act  1894  meant  a  sale  or  letting  of  a  passage 
in  a  named  ship  to  commence  at  a  definite  time 
for  a  specified  voyage,  and  that,  as  the  agreement 
made  by  the  respondent  was  merely  an  agree- 
ment to  procure  a  passage  at  a  convenient  time 
in  a  fitting  ship,  it  was  not  an  agreement  for 
the  sale  or  letting,  and  that  the  procuring  ike 
contract  ticket  was  not  the  sale  or  letting  of  a 
passage  within  sect.  341,  and  that  the  respon- 
dent,  therefore,  had  not  acted  as  a  passage  broker 
witiiin  sect.  342. 

Held  aUo,  that  the  respondent  had  not  received 
Tnoney  in  respect  of  a  passage  in  any  ship  within 
sect.  320,  as  the  receipt  of  money  in  that  section 
meant  a  receipt  of  money  paid  for  a  specified 
passage  at  a  fixed  time  in  a  named  ship. 

Cask  stated  by  the  stipendiary  police  magistaute 
for  the  city  of  Sheffield. 
Two  informations  were  preferred  by  the  appel- 

(a)  Beported  by  W.  W.  Ore,  Esq.,  Barrl«tor-«t-Law. 
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lant^who  was  duly  authoriaed  bj  the  Board  of 
Trade  in  that  behalf,  against  tbe  respondent, 
Heniy  Howden,  an  accountant  of  Liverpool. 

The  first  information  charged  that  the  respon- 
dent, on  the  12th  May  1896,  at  Liverpool, 

Did  nnlawfoUy  act  as  a  passage  broker  bj  being 
Qonoemed  in  the  sale  of  a  steerage  passage  for  one 
Ernest  William  Craren  in  an  emigrant  ship,  proceeding 
from  the  Kritish  lalands  to  a  place  ont  of  Eorope  not 
bsiiig  within  the  Mediterranean  S«a«  without  being  duly 
lioenMd,  contrary  to  sect.  342  of  the  Merchant  Shipping 
Act  1894 

The  second  information  charged  that  at  the 
same  time  and  place  the  respondent 

Did  nnlawf  oily  reoeiye  from  one  James  Oraren  the 
sun  of  81. 18s.  lid.  for  and  in  respect  of  a  passage  for 
Ernest  William  Craven  as  steerage  passenger  in  an 
emigrant  ship  .  .  .  without  giying  to  the  said 
James  Crayen  for  Ernest  William  Craven  a  contract 
ticket  signed  by  or  on  behalf  of  the  owners,  charterer 
or  master  of  the  ship,  and  in  the  form  required  by 
leot  320  of  the  Merchant  Shipping  Act  1894. 

The  factsproved  or  admitted  were  as  follows : 
Ernest  William  Graven  was  a  young  man, 
about  seventeen  years  of  age,  who  was  desirous 
of  being  placed  as  a  farm  pupil  npon  a  farm  in 
Canada.  He  was  the  son  o£  Mr.  James  Craven 
referred  to  in  the  second  information. 

• 

The  respondent  was  secretary  to  "  The  Anglo- 
Ganadian  Farm  Papil  Association,"  named  at  the 
head  of  the  letters  written  b^  him  in  the  matter ; 
neither  he  nor  his  association  could  act  as  a 
passage  broker  without  offending  against  sect.  342 
of  the  Act. 

On  the  6th  May  the  respondent  wrote  a  letter 
to  Ernest  Craven  inclosing  rates  for  placing,  &c., 
which  were  as  follows  :  First,  including  saloon 
passage  and  first-class  rail  fare,  271. ;  second, 
incln<ung  saloon  passage  and  second-class  rail 
fare,  25{. :  third,  inclndmg  intermediate  passage 
and  second-class  rail  fare  221, ;  fourth,  including 
steerage  passage  and  second  class  rail  fare  182. ; 
and  the  letter  stated  that  these  rates  included 
steamship  fares  from  Liverpool  and  also  rail  fares 
to  destination  in  Ontario,  with  the  respondent's 
charges  for  placing  and  supervision  of  the  pupil 
for  one  year. 

Between  the  6th  and  12th  May,  choice  was  made 
of  "Third,  including  intermediate  passage  and 
second-class  rail  fare,  22Z."  named  in  the  paper  of 
rates,  and  222.  was  paid  by  Mr.  James  Craven, 
the  ^ther,  to  the  respondent,  and  a  document 
dated  the  12th  May  was  given  to  Mr.  James 
Craven. 

This  document  of  the  12th  May  was  as  follows : 

Beceived  from  Mr.  James  Craven,  of  &c.,  the  sum  of 
22(.,  the  same  being  a  premium  for  which  we  undertake 
to  place  his  son,  Mr.  Emeet  William  Craven,  who  is  dow 
■erenteen  jears  of  age,  as  a  farm  pupil  in  Western 
Ootsrio,  Canada,  with  a  good  farmer  there,  where  he 
will  be  treated  as  one  of  the  family,  and  have  as  oomfor- 
t*ble  a  home  as  farmers  in  that  district  usually  have, 
Md  be  practically  taught  Canadian  farming,  receiving 
also  his  board  and  lodging,  and  in  addition  thereto,  pa^ 
in  proportion  to  the  value  of  his  services.  It  is  expected 
that  he  will  remain  with  the  farmer  upon  the  above 
terms  for  twelve  months,  but  this  arrangement  is  entirely 
Itaed  upon  the  reciprocal  promise  that  he  is  to  conduct 
himself  properly  and  diligently  aid  in  the  work  of  the 
fttm.  It  is  diatin^ly  understood  that  the  above-named 
iom  includes  second  class  steamship  passage  from 
liverpool  to  Quebec,  and  second  class  rail  to  Thames-* 


ville,  together  with  the  charges  of  this  association  for 
placing,  and  for  the  after  supervision  of  Ernest  William 
Craven,  but  it  does  not  include  any  bonus  or  bribe  to  the 
farmer,  who  has  agreed  to  receive  the  pupil  without  aiiy 
such  payment,  on  the  express  conditions  that  the  pupil  is 
recommended  by  this  association,  and  that  he  has  given 
a  written  undertaking  stating  that  he  goes  to  the  farm 
prepared  to  work  in  tbe  same  manner  as  ^he  farmers  and 
their  sons  do  in  the  district  where  he  is  located.  This 
association  will  not  be  responsible  for  any  consequences 
which  may  arise  from  disobedience,  intemperance,  or 
misconduct  on  the  part  of  the  pupil,  or  physical  incapa* 
city  arising  from  any  cause  whatsoever. 

On  the  18th  May  the  respondent  wrote  a  letter . 
to  Mr.  Ernest  Graven,  giving  full  instructions  for 
the  journey  out,  and  inclosing  a  passenger's  con- 
tract ticket  for  a  passage  from  Liverpool  to  Mon^ 
treal,  Ti&  Quebec,  in  uie  Allan  Line  steamship 
Mongolian,  which  was  to  sail  from  Liverpool  on 
the  21st  May.  This  contract  ticket  was  in  due 
and  regular  form,  and  was  dTdy  signed  on  behalf 
of  the  owners  of  the  ship.  The  contract  ticket 
was  obtained  by  the  respondent  from,  and  the 
82.  18s.  lid.  named  in  the  contract  ticket  was 
paid  by,  the  respondent  to,  Messrs.  Thomas  Cook 
and  Sons,  through  their  agent  at  their  office  in 
Sheffield,  and  Messrs.  Thomas  Cook  and  Sons 
were  duly  authorised  to  act  as  passage-brokers, 
and  the  agent  in  question  was  duly  appointed 
their  passage-broker's  agent  within  sect.  342  of 
the  Merchant  Shipping  Act  1S94,  The  sum  of. 
82. 18s.  lid.,  which  was  paid  by  the  respondent  for 
the  contract  ticket,  was  paid  by  him  ont  of  the 
222.  paid  to  him  hj  Mr.  James  Graven. 

It  did  not  clearly  appear  what  the  "Anglo 
Ganadian  Farm  Pupil  Association  " .  was,  but  the 
respondent,  as  its  secretary,  did  not  dispute  his 
own  liability  for  breach  (if  any)  of  the  Act  in 
what  he  did  as  its  secretary. 

The  defendant's  association  or  himself  had  a 
profit  in  the  222.,  the  amount  of  which  did  not 
appear;  but  it  was  said  that  none  was  directly 
made  in  any  way  on  either  the  steamship  fare  or 
the  rail  fare,  nor  did  the  respondent  get  any  com- 
mission in  any  way  from  the  shipping  people. 
Passengers  carried  under  contract  tickets  such  as 
that  now  in  question  are  not  messed  throughout 
the  voyage  at  the  same  table  with  the  master  or 
first  officer  of  the  ship. 

Tbe  magistrate  dismissed  both  informations. 
Ai  to  the  first  information,  the  magistrate  was  of 
opinion  that,  as  Ernest  Graven  was  not,  when  a 
passenger  on  the  Mongolian,  to  mess  at  the  same 
table  with  the  master  or  first  offioer,  ho  was  not  to 
be  deemed  a  cabin  passenger  but  a  steerage  pas- 
sender,  and  that  therefore  his  passage  was 
ri^htlj  said  by  the  appellant  to  to  a  steerage 
passage  (see  sect.  268  (3)  (6)  and  (4)  of  the  Act  of 
1894.  He  was  of  opinion  that,  in  the  negotiations 
that  had  taken  place,  Messrs.  Thomas  Gook  and 
Sons  had  acted  as  the  passage-broker  in  the  sale 
of  a  steerage  passage  by  the  owners  of  thn  ship  to 
Ernest  Graven,  and  tnat,  if  Messrs.  Gook  and 
Sons  had  not  been  duly  qualified,  they  would  have 
rendered  themselves  liable  to  a  penalty  under 
sect.  342;  but  that  the  respo^ident  had  not, 
dii-ectly  or  indirectly,  acted  as  a  passage  broker, 
and  that  the  agreement  between  the  parties  wa-, 
in  fact,  an  agreement  by  the  respondent  to  take 
82. 18«.  Ud.  of  the  222.  to  the  qualified  passage- 
brokers,  Messra.  Thomas  Gook  and  Sons,  for  them 
to  make  a  passage  contract  between  the  shipowners 
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and  Ernest  Grayen,  a  tranaaction  whioh  would 
not  make  the  respondent  liable  within  the 
section. 

With  regard  to  the  second  information  the 
magistrate  thonght  that  although  the  respon^ 
dent  receiYed  the  8L  18«.  lid.  from  James  Crarcn, 
sect.  320  applied  under  the  circumstances  to 
Messrs.  Thomas  Cook  and  Sons  rather  than  to  the 
respondent,^  and  as  thej  had  duly  satisfied  and 
complied  With  the  provisions  of  the  section  it  was 
sufficient. 

The  question  was  whether  upon  the  facts  stated 
the  resDondent  was  guilty  of  either  of  the  offences 
charged  in  the  informations. 

The  Merchant  Shipping  Act  1894  (57  &  58  Yict 
a  60),  provides  : 

Seot.  841. — (1.)  Any  penon  who  mUb  or  Itts  or  sgroos 
to  Mil  or  let,  or  is  anywise  oonoemed  in  the  sale  or 
letting  of  steerage  passages  in  any  sbip  proceeding  from 
the  Britiah  IsUndi  to  any  plaoe  oat  of  Europe  not  within 
the  Mediterranean  Sea  shiJl  for  the  porpoees  of  this  part 
of  this  Act  be  a  passage  broker. 

Sect.  342. — (1.)  A  person  shaU  not  act  directly  or 
indirectly  as  a  passage  broker,  nnless  be — (b)  holds  a 
licence  for  the  time  being  in  force  to  act  as  passage 
broker.  (4.)  There  shall  be  exempted  from  this  section 
— (a)  the  Board  of  Trade,  and  any  person  contracting 
with  them  or  acting  nnder  their  anthority ;  and  (b)  any 
passage  broker's  agrat  doly  appointed  under  this  Act. 
(5.)  If  any  person  fails  to  comply  with  any  reqairements 
cf  this  section,  he  shall  for  eadi  offence  be  liable  to  a 
fine  not  exceeding  fifty  pounds. 

Sect.  820. — (1.)  If  any  person,  except  the  Board  of 
Trade  and  persons  acting  for  them  and  under  their 
direct  anthority,  reoeires  money  from  any  person  for  or 
in  respect  of  a  passage  as  a  steerage  passenger  in  any 
ship,  or  of  a  passage  as  a  cabin  passenger  in  any 
emigrant  sbip,  proceeding  from  the  British  IsUnds  to  any 
port  out  of  Europe  and  not  within  the  Mediterranean 
Sea,  he  shall  give  to  the  person  pa:Fing  the  same  a 
contract  ticket  signed  by  or  on  behalf  of  the  owner, 
charterer,  or  master  of  the  ship,  and  printed  in  i  lain 
and  legible  characters.  (2.)  The  contract  ticket  shall  be 
in  a  form  approved  by  the  Board  of  Trade  and  published 
in  the  London  OagetU.  .  .  .  (3.)  If  any  person  faUs 
to  comply  with  any  requirement  of  -this  section,  he  nhall 
for  each  offence  be  liable  to  a  fine  not  exceeding  fifty 
pounds. 

Bofisey  for  the  appellant.  —  The  re8i>ondent 
ought  to  have  been  convicted  on  both  informa- 
tions. Our  contention  is  that  the  respondent,  in 
acting  as  he  did  in  tbis  case,  was  acting  in  con* 
travention  of  both  sections  of  the  Act.  He  was 
acting  as  a  passage  broker  within  sect.  342  with- 
out having  the  necessary  licence ;  and  he  received 
money  in  respect  of  a  passage  of  a  steerage  pas- 
seuger  within  the  meaning  of  sect.  320.  If  the 
respondent  had  done  this  business  merely  as  an 
act  of  friendship  and  not  for  profit,  and  if  he  had 
made  no  profit,  then  the  case  would  not  have  been 
within  the  Act ;  but  here  he  made  a  profit  on  the 
222.  received  by  him,  though  the  amount  of  such 
profit  does  not  appear.  The  money  paid  to  the 
respondent  merely  left  the  pupil  at  tne  farmer's 
h-iuse  in  Canada,  and  left  him  to  make  his  own 
terms  with  the  farmer.  It  merely  paid  the 
expenses  of  the  passage  of  going  out,  together 
with  a  little  over.  This  small  sum  that  was  over 
the  actual  passa^  money  was  the  profit  of  'the 
respondent,  so  that  the  respondent  did  not  do 
this  for  friendship,  but  for  profit  which  shows 
that  he  was  acting  as  a  passage  broker  within 
sect.  342 ;  and  by  receiving  the  22Z.,  without  at 


the  same  time  giving  a  ocmtract  tioket»  be  was 
acting  in  contravention  of  sect.  320. 

The  respondent  did  not  appear. 

Cur.  adv.  tmU, 

Jan.  15. — The  judgment  of  the  Court  (Wright 
and  Bruce,  JJ.)  was  read  by 

BsiTCB,  J. — ^The  principal  question  in  this  case 
is  whether  the  respondent  Howden  acted  directly 
or  indirectly   as  a   passage   broker  within  the 
meaning  of  sect.  342  of  the  Merchant  Shipping 
Act  1894.    The  meaning  of  *'  passage  broker  "  is 
to  be  ascertained  by  reference  to  sect.  341.  which 
defines  a  passage  broker  to  be  **  any  person  who 
sells  or  lets,  or  agrees  to  sell  or  let,  or  is  anywise 
concerned   in  the  sale   or   letting   of   steerage 
nassaces  in  any  ship  proceeding  from  the  British 
Islands  to  any  place  o*it  of  Europe  not  within  the 
Mediterranean    Sea."     Looking    at    the    other 
sections  of  the  statutes  bearing  upon  the  matter, 
and  to  the  forms  contained  in  the  schedule  to  the 
Act  relating  to  passage  brokers  and  to  steerage 
passengers,  I  thmk  that  the  section  of  the  Act 
referred  to  means  a  selling  or  letting  in  a  named 
ship  of  a  passage  to  commence  at  a  o^finite  time 
for  a  specified  voyage.  I  am,  therefore,  of  opinion 
that  the  agreement  entered  into  on  the  12th  May. 
of  which  the  written  receipt  of  that  date  signed 
by  the  respondent  is  evidence,  was  not  an  agreement 
f or  sellingor  letting  a  passage  within  the  meaning  of 
sect.  341.    The  respondent  undertook  for  the  snni 
of  22Z.  to  place  Ernest  William  Craven  as  a  farm. 
pupil  in  Western  Ontario,  and  out  of  the  222.  to 
procure  for  him  a  second-class  steamship  passage 
by  sea  from  Liverpool  to  Quebec,  and  a  passage 
by  rail  to  Thamesville     That  was,  I  think,  an 
agreement  to  procure  him  a  passage  at  some  con- 
venient time  in  some  fitting  ship  from  Liverpool 
to  Quebec,  but  it  was  not  a  selling  or  letting,  or 
an  agreement  to  sell  or  let  a  passage  at  a  definite 
time  in  a  named  ship ;  and,  although  the  passage 
ultimately  obtained  was  a  steerage  pMsage,  I  am 
not  at  all  sure  there  is  anything  in  the  letter  of 
the  6th  May,  or  in  the  receipt  of  the  12th  May. 
to  show    that  the  intermediate  passage,  or  the 
second-class   steamship  passage,  in  those  docu- 
ments referred  to,  is  a  steerage  passage  within  the 
meaning  of  sect.  341  of  the  Merch^t  Shipping 
Act  1894.     On  the  18th    May  the    respondent 
seems  to  have  received  information  that  £.  W. 
Craven  was  ready  to  leave  at  once,  and  apparentlT 
on    the    same    day    the    respondent    obtained 
from    Mr.    Robinson,   who  acted    as   agent    for 
Messrs.     Cook     and    Sons,     and    for    Messrs. 
Allan,  a  passenger  contract  ticket  for  a  passage 
for  £.  W.  Craven,   on    board    Messrs.    Allan's 
steamship  Mongolian  from  Liverpool  to  Montreal, 
via  Quebec.     Messrs.  Cook  and  t^ona  were  duly 
qualified  as  passage  brokers,  and  Mr.  Robinson 
was  duly  appointed  as  their  agent.      Thin  ticket 
was  forwarded  to  E.  W.  Craven  on  the  same  day, 
the  18th  May.    £.  W.  Craven  therefore  received 
a  contract  ticket  made  out  in  due  form,  signed 
by  the  authorised  agent  of    Messrs.  Cook   and 
Sons,  which  conferred  upon  him  all  the  advan- 
tages which  the  Merchant  Shipping  Act  has  pro- 
vided for  the  security    of  steerage  passengers.' 
But  it  is  said  that  this  contract  ticket  was   a 
selling  or  letting  of  a  steerage  passage  in  a  ship 
within  sect.  341,  and  that  the  respondent  was  con- 
cerned in  the  selling  or  letting.     No  doubt  the 
respondent     procured     the     ticket,     and    paid 
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81. 18t.  lid.  for  it  out  of  the  222.  mentioiied  in  the 
reoeipt  of  the  12th  Ma^,  but  the  respondent  made 
no  profit  out  of  the  ticket,  and  received  no  com- 
misaion  from  the  shipowners,  or  from  the  passage 
brokers.  So  far  as  the  act  of  the  respondent 
was  concerned,  it  seems  to  me  that  what  he  did 
was  to  purchase  as  agent  for  James  Grayen  a 
ticket  for  a  passaee  for  E.  W.  Craven.  I  think  it 
must  be  conceded  that  a  person  who,  as  a  mere 
act  of  friendship  paid  for  and  procured  a  passenger 
ticket  for  another  could  not  be  said  to  be  concerned 
in  the  contract  of  sale  or  letting  contained  in  the 
passenger  ticket.  To  be  concerned  in  a  sale  or 
letting  means,  I  think,  to  have  a  part  or  share  in 
the  sale  or  letting ;  to  have  something  to  do  with 
the  sale  or  letting ;  to  have  some  interest  in  this 
tiunBaotion,  or  in  some  way  to  derive  some  profit 
or  advantage  from  it.  In  Todd  v.  Robinson  (52 
L.  T.  Hep.  120  ;  14  Q.  B.  Div.  739),  the  Court  of 
Appeal  seems  to  have  thought  that  a  person 
might  be  interested  in  a  contract  and  yet  not 
eoncemed  in  it.  In  the  present  case  the  respon- 
dent seems  to  have  been  a  passive  agent  paying 
en  behalf  of  Craven  for  the  ticket,  and  f orwaixling 
it  to  him.  If  the  father,  James  Craven,  had 
purchased  of  Measrs.  Cook  and  Sons,  through  their 
authorised  agent,  a  ticket  for  hiia  son  E.  W. 
Cmven,  he  would  not  I  think  have  been  guilty  of 
any  breach  of  the  provisions  of  sect.  341,  and  as 
regards  the  act  of  the  purchase  of  the  ticket,  I 
cannot  see  upon  what  principle  it  is  possible  to 
distinguiah  Mtween  the  purooase  of  a  ticket  by  a 
father  for  a  son,  and  the  purchase  made  by  the 
respondent  in  this  case.  It  is  said  that  the 
respondent,  or  those  on  whose  behalf  be  acted, 
made  a  profit  out  of  the  222.  But  we  are  dealing 
only  with,  the  SI,  18«.  lid.  paid  for  passa^ 
mon^,  and  out  of  that  there  was  no  profit. 
It  seems  to  me  that  it  would  be  sti'aining  the 
language  of  sect.  341  to  hold  that  the  respondent 
was  concerned  in  the  sale  or  letting  of  the  passage. 
I  therefore  think  that  the  learned  msjgistrate  was 
right  in  rinsing  to  convict  of  an  offence  under 
sect  342. 

1  also  think  the  magistrate  was  right  in  refua* 
ing  to  convict  under  sect.  320.  The  respondent 
did  nve  to  Craven  a  contract  ticket  duly  si^ed 
on  behalf  of  the  owners  of  the  ship.  But, 
farther,  I  am  not  satisfied  that  he  received 
money  from  Craven  for,  or  in  respect  of,  a  passage 
in  any  ship  within  the  meaning  of  sect.  320.  It 
seems  to  me  to  be  clear  that  this  section  must 
mean  a  receipt  of  money  paid  for  a  specified 
passage,  commencing  at  a  fixed  time  in  a  named 
ship.  The  22Z.  which  the  respondent  received  was 
not  paid  to  him  in  respect  of  a  passage  in  any 
named  ship,  and  it  would  have  been  impossible 
for  the  respondent,  at  the  time  he  received  the  222., 
to  have  procured  a  contract  ticket  such  as  is  men- 
tioned in  sect.  320.  In  coming  to  this  conclusion, 
I  have  not  overlooked  sect.  M7  of  the  Merchant 
Shipping  Act  1894,  which  seems  to  be  directed  to 
acts  such  as  the  acts  complained  of  in  this  case. 

Appeal  dismissed. 

Solicitor  for  the  appeUant,  The  Solicitor  to  the 
Board  of  Trade, 


Dee,  15, 1896,  and  Jan,  15, 1897. 

(Before  Wills  and  Wbioht,  JJ.) 

Yenkeb  (app.)  V,  McDoNELL  (re8p.).(a) 

Metropolts-^BuUding  notice — Erection  of  seating 
in  jpii62tc  haU — "  Siructwre  or  work  " — Necessity 
ofouilding  notice — London  Bailding  Act  1894 
(57  A  58  Vict,  c.  cexiii.),  s,  145. 

By  sect,  145  of  the  London  Building  Act  1894 
"  where  a  building,  or  structure,  or  work  is  ahout 
to  he  begun,  the  builder  or  other  person  causing 
the  work  to  be  executed  shall  serve  on  the  district 
surveyor  a  building  notice  respecting  the  buUd^ 
ing,  or  structure,  or  work,** 

Hie  owners  of  the  Agricultv/ral  HaU,  which  is  a 
large  public  building  in  London  constructed  for 
the  purpose  of  shows  and  exhibitions,  caused 
seating  to  be  constructed  upon  and  under  the 
gaUenes  of  the  hdll,  to  aceoTWinodate  some  3000 
persons.  This  seating  consisted  of  tiers  of 
wooden  platforms,  and  was  constructed  in  sepa- 
r<Ue  blocks,  so  that  it  could  be  erected  when  re- 
quired  for  the  convenience  of  the  spectators,  and 
taken  down  and  stored  when  not  so  required. 
When  any  portion  of  the  seating  was  re-erected 
or  replaced,  it  was  always  replaced  in  the  same 
position  as  before,  and  no  support  was  afforded 
to  the  haU  by  the  seating. 

Held,  that  this  seating  was  not  a  **  structure  or 
work  '*  within  the  msaning  of  sect,  145  ;  and  that 
the  replacing  of  the  seating,  as  occasion  required, 
was  not  the  beginning  of  a**  structure  or  work  " 
within  that  section  in  respect  of  which  a  building 
notice  was  necessary. 

Case*  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Clerkenwell  i*olice-court. 

The  appelant  appeared  before  the  magistrate 
in  answer  to  a  complaint  by  the  respondent,  the 
district  survevor  under  the  London  Building 
Act  1894  for  the  district  of  West  Isling^n,  that 
the  appellant  on  or  before  the  26th  May  1^6,  at 
the  Koyal  Agrricnltural  Hall,  in  the  parish  of 
Islington,  wiuiin  the  police-court  district  of 
Clerkenwell  and  within  zke  district  of  the  respon- 
dent, did,  without  notice  to  the  district  surveyor, 
beg^n  to  execute  a  work  respecting  which  the  ap- 
peOant  ought  to  serve  a  building  notice  before 
commencing  such  work,  contrary  to  the  provisions 
of  the  said  Act. 

It  was  proved  or  admitted : 

(a)  That  on  or  before  the  26th  May  1896 
certain  seating  was,  by  the  direction  of  tiiie  appel- 
lant, placed  in  the  Boyal  Agricultural  Hall,  and 
that  notice  of  intention  to  place  such  seating  in 
the  hall  had  not  been  given  to  the  district 
surveyor  previously  to  its  being  placed  therein. 

(b)  The  Royal  Agricultural  HaJl  is  a  public 
building  licensed  for  music  and  dancing  pursuant 
to  25  Greo.  2,  c.  36  (the  Disorderly  Houses  Act 
1751)  and  51  &  52  Yict.  c.  41  (the  Local  Govern- 
ment  Act  1888),  s.  3,  and  occupies  a  laree  area  of 
ground,  in  the  centre  of  which  is  a  hall.  There 
18  a  gallery  constructed  along  each  side  of  the 
hall,  which  is  supported  by  iron  columns  carried 
through  the  floor  of  the  galleries  up  to,  and  afFord 
support  to,  the  roof  of  the  hall.  Access  to  the 
galleries  is  obtained  by  means  of  staircases,  and, 
except  when  a  show  or  entertainment  is  beine  ex- 
hibited or  performed,  the  hall  contains  nothing- 
but  the  galleries  and  staircases. 


(«)  Beportad  bj  W.  W   Oaa,  Esq.,  BMTlcter-ftt-LAw. 
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(e.)  The  hall  and  gallerieB  were  ereoted  some 
years  before  the  commenoement  of  the  London 
Buildine  Act  1894,  and  no  question  arose  as 
to  the  liaU  or  galleries  except  as  hereinafter 
stated. 

(d.)  The  hall  belones  to  the  Boyal  Agricultoral 
Hall  Company,  by  which  it  is  let  for  the  purpose 
of  holding  exhibitions  and  shows,  as  many  as 
twenty  exhibitions  and  shows  taking  place  in  the 
hall  during  the  course  of  each  year. 

(e.)  For  certain  of  these  shown,  such  a^  the 
annual  horse  shows  and  military  tournaments, 
seating  is  rec^uired  for  the  convenience  of  the 
spectators,  while  for  other  phows,  such  as  dog 
shown,  dairy  and  cattle  shows,  no  seating  is 
required.  The  company,  for  the  purposes  of  its 
business,  caused  seating  to  be  oon^tructed  some 
jears  since  in  such  manner  as  that  such  seating 
coTild  be  placed  In  poHition  when  required,  and 
when  not  required  could  be  taken  to  pieces  and 
kept  in  store  until  again  required;  and  the 
practice  of  the  company  has  been  and  in  to  let 
the  hall  furnished  with  the  seating,  or  unf  uinished, 
as  the  particular  tenant  by  whom  the  hall  is 
rented  requires  that  the  hall  should  be  so  furnished 
or  unfurnished.  When  the  hall  is  let  furnished 
with  the  seating,  payment  for  the  use  of  the 
seating  i^  either  included  in  the  rent,  or  in  made 
separately  and  as  an  additional  payment  by  the 
tenant. 

if.)  The  placing  in  position  of  the  seating  upon 
the  occasion  of  a  military  tournament  in  the  hall 
in  May  and  June  1896  is  the  work  of  which  it  was 
contended  by  the  respondent  notice  should  have 
been  given  to  the  district  surveyor.  This  seating, 
which  was  calculated  to  seat  over  9U00  persons, 
occupied  an  area  of  17,240  square  feet,  and  the 
seating  beneath  the  galleries  consisted  of  tieri*  of 
wooden  platforms  resting  upon  and  secured  to 
brackets  fixed  to  inclined  wooden  beams,  which 
beam«3  were  supported  by  transverse  wooden 
beam**  resting  at  the  back  in  sockets  atta.ched  to 
the  iron  columns,  and  supported  in  the  front  by 
a  small  iron  and  wood  girder  resting  on  upright 
wooden  posts,  each  of  which  posts  when  in 
position  stands  in  a  socket  let  into  the  floor  of 
the  hall,  which  socket  is  part  of  the  permanent 
structure.  The  construction  of  the  seating  in  the 
gallery  is  similai'  to  that  beneath  the  galleries, 
the  wooden  posts  re-^ting  on  the  galle>y  floor  and 
being  kept  in  place  by  K>otplates  and  braces  tem- 
porarily placed  there.  The  whole  seating  can  be 
placed  in  position  in  separate  blocks,  each  of 
which  blockd  beneath  the  gaUeries  is  situated 
when  put  up  in  or  in  front  of  the  space  between 
each  pair  of  the  columns,  and  each  block  of  the 
gallery  seating  when  put  up  is  situated  in  the 
spaces  or  ''bays"  between  each  pair  of  such 
columns.  For  the  seating  beneatb  the  galleries 
separate  means  of  access  is  provided  consisting 
of  wooden  staircases,  while  for  the  gallery  seating 
no  staircases  are  required  as  the  platforms  rise 
from  the  gallery  floor,  and  t.uch  number  of  blocks 
of  seats  as  majr  be  required  can  be,  and  are, 
placed  in  position  separately  and  independently 
of  any  other  block  of  seats,  the  whole  of  the 
seating  being  required  by  some  tenants,  while  part 
only  is  required  by  others. 

Every  platform,  beam,  and  post  of  which  the 
seating  consists  is  so  numbered  that  it  can  be  and 
is  placed  in  the  same  position  when  replaced  after 
having  been  taken  down  and  stored  as  that  in 


which  it  was  before  it  was  taken  down,  and  when 
any  portion  of  the  seating  is  replaced  it  is  always 
replaced  in  the  same  position  as  it  was  before. 
No  support  was  or  is  afforded  to  the  hall  or  any 
part  01  the  hall  by  any  portion  of  the  seating, 
and  the  taking  down  of  the  seating  when  not 
required  and  the  replacing  it  when  required  in  no 
way  affected  or  was  likely  to  affect  the  hall, 
except  so  far  as  the  seating  is  supported  by  parts 
resting  in  the  permanent  sockets  in  the  floor  of 
the  hall,  or  by  being  placed  on  the  floors  of  the 
galleries,  or  by  rtssting  *tiL  the  brackets  on  the  iron 
columns  of  the  hall.  No  part  of  the  seating  was 
on  the  occasion  referred  to,  in  any  way  built  up, 
erected,  or  constructed  other  than  by  the  placing 
together  of  the  several  permanent  parts  of  the 
seating  in  the  positioud  or  places  in  which  they 
had  b^n  theretofore  placed. 

For  the  respondent,  in  support  of  the  complaint, 
it  was  contended  that  whenever  the  seating  was 
erected  and  replaced  work  was  thereby  done  in 
connection  with,  or  for  the  purposes  of  the  hall, 
within  the  meaning  of  sect.  7o  of  the  London 
Building  Act  1894,  and  that  the  appellant  should 
have  served  in  respect  of  such  work  the  notice 
required  by  sect.  145  of  that  Act,  and  no  such 
notice  having  been  served,  the  appellant  had 
rendered  himself  liable  to  the  penalty  prescribed 
by  sect.  200  (116)  of  the  Act. 

On  behalf  of  the  appellant  it  was  contended 
that  the  work  contemplated  by  sect.  78  of  the 
London  Building  Act  1894  was  work  done  to  a 
public  building  during  its  construction,  and  where 
the  work  was  done  sd^ter  the  building  had  been 
constructed  was  work  affecting  or  lik^y  to  affect 
the  buildin|f,  and  that  as  the  erecting  or  replacing 
of  the  seating  did  not  and  was  not  hkely  to  affect 
the  hall,  and  was  not  done  in  connection  with,  or 
for  the  purposes  of  the  building,  but  for  the  pur- 
poses of  the  tenants'  occupation,  no  notice  pre- 
viously to  the  erecting  or  replacing  of  the  seating 
was  required  by  the  Act  to  be  given  to  the  district 
surveyor ;  and  further,  th^t  if  the  work  were  held 
to  be  of  a  character  which  came  within  the  word- 
ing of  sect.  78  it  nevertheless  did  not  actually 
come  within  the  provisions  of  that  section,  on  the 
ground  that  it  was  a  structure  or  work  originally 
created  or  constructed  before  the  commencement 
of  the  Act,  and  as  such  excepted  from  the  opera- 
tion of  sect  78  and  the  other  sections  of  the  Act, 
by  the  operation  of  sect.  210. 

The  learned  magistrate  was  of  opinion  that,  the 
Agricultural  Hall  being  a  public  building  used 
for  shows,  the  erection  of  the  blocks  of  seating  on 
or  about  the  26th  May  1896  was  work  done  in 
connection  with  a  public  building  for  the  puiposn 
of  seating  the  public  to  see  the  show,  and  required 
the  approval  of  the  district  surveyor,  and  he 
orderea  the  appellant  to  pay  a  penalty  of  20«.  and 
11,  la,  costs. 

The  question  for  the  opinion  of  the  court  was 
whether,  under  the  circumstances  herein  set  forth, 
notice  was  required  to  be  given  to  the  district 
surveyor  by  sect.  145  of  the  London  Building  Act 
1894. 

The  London  Building  Act  1894  (57  &  58  Vict, 
c.  ccxiii.)  provides ; — 

Seot.*  78.  Notwithstandisg  anything  in  this  Act  eveij 
pablio  bailding,  inolading  the  walls,  roofs,  floors,  gaUeries 
and  staircaaea,  and  every  atractore  and  work  oonatmoted 
or  done  in  oonneotion  with,  or  for  the  pnrpoaea  of  the 
same,  ahaU  be  oonatmoted  in  anoh  manner  aa  may  be 
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approved  bj  the  disiriot  snrreyor,  or,  in  the  event  of 
diMffreement,  may  be  determined  by  the  tribnuAl  of 
aopefti,  and,  saye  so  f ar  ae  respeots  the  roles  of  oonstmo- 
tion  every  pnblio  baildtng  shall  tbronghont  this  Aot  be 
deemed  to  be  inolnded  in  the  term  bailding,  and  be  sob- 
fant  to  all  the  provisions  of  this  Aot  in  the  same  manner 
as  if  it  were  a  building  ereoted  for  a  purpose  other  than 
s  pnbUo  pnrpose.  No  public  building  shall  be  used  as 
raoh  until  the  district  surveyor,  or  the  tribunal  of  appeal 
•hall  have  declared  his  or  their  approval  of  the  oonstruc- 
tioa  thereof.  After  the  district  surveyor  shall  have  so 
H^nlared  hii)  approval,  or  shall  certify  that  it  has  been 
coDstraoted  ad  directed  by  the  tribunal  of  appeal,  any 
work  affecting  or  likely  to  affect  the  building  shall  i  ot 
be  d<me  to,  in,  or  on  the  building  withont  the  approval 
of  the  district  surveyor  or  such  certificate  as  aforesaid. 

Sed  82. — (1.)  Where  a  builder  is  desirous  of  erectiDg 
an  iron  bnilding  or  structure  or  any  other  building 
or  structure  to  which  the  general  provisions  of 
Fkrt  YT.  of  this  Aot  are  inapplicable,  or  in  the 
opmion  of  the  council  inappropriate,  having  regard  to 
the  ppecial  purpose  for  which  the  bnilding  or  structure 
i«  designed  and  actually  used,  he  shall  make  an  applica- 
tion to  the  council,  accompanied  by  a  plan  of  the  proposed 
building  with  such  particulars  as  to  the  constmotion 
thereof  as  may  be  required  by  the  counciL 

Sect.  83.  Where  an  application  is  made  to  the  council 
by  any  person  stating  his  desire  to  erect  in  any  place  an 
iron  or  other  bnilding  or  structure  of  a  temporary  cha- 
racter, to  which  the  general  provisions  of  Part  VI.  of 
this  Act  are  inapplicable  the  council  may,  if  they  approve 
of  the  plan  and  particulars  of  the  building  or  structure, 
limit  the  period  during  which  it  shall  be  allowed  to 
remain  in  that  place,  and  may  make  their  approval  sub- 
ject to  such  conditions  as  to  removal  of  the  building  or 
ktmctnre  as  they  think  fit,  Ac. 

Sect.  84. — (1.)  No  person  shall  setup  in  any  place  any 
wooden  structure  (unless  it  be  exempt  from  the  opera- 
tion of  this  part  of  this  Aot)  except  hoardings  indoeisg 
TAcantland  and  not  exceeding  in  any  part  twelve  fret  in 
height,  without  having  first  obtained  for  that  purpose  a 
Ucemce  from  the  council,  and  the  licence  may  contain  suoh 
conditions  with  reepect  to  the  structure,  and  the  time  for 
which  it  is  to  be  permitted  to  continue  in  the  said  place 
as  the  council  think  expedient 

Sect.  145.  Is  the  foUowiog  oases  and  at  the  following 
times  (that  is  to  nay) :  (a)- Where  a  building,  or  structure 
nr  work  is  about  to  be  begun,  then  two  clear  days  before 
it  is  begun.  .  .  .  the  builder  or  ntl>er  person  causing 
or  directing  the  work  to  be  executed,  ^hall  serve  on  the 
district  purveyor  a  bnilding  notice  respecting  the  building 
or  utmctnre,  nr  work. 

Sect.  200. —  (11)  (M-  Any  person  who  being  a  p<*r«w)ii  who 
ought  to  serve  a  bnilding  notice  fails  to  do  so,  or  begins 
to  exeonte  a  work  respecting  which  he  outrht  to  pcrve  a 
building  notice,  before  serving  snob  notice,  or  having 
served  a  bnilding  notice,  begins  to  execute  the  work  to 
which  it  relates  before  tbe  expiration  of  two  clear  days 
after  the  notice  has  ceased  to  operate  .  .  .  shall  be 
liablf*  to  a  penalty  not  exceeding  forty  shillings,  and  to 
a  daily  penalty  not  exceeding  the  like  amount. 

Mncmorran,  Q.C.  and  B.  Cunningham  Qlen,  for 
tb*^  appellant,  were  stopped  by  the  Court. 

Avoru  for  the  respondent. — The  matt^er  is  com- 
plicated by  the  introduction  of  sect.  78,  as  the 
summons  was  taken  out  under  sect.  145,  and  th^ 
whole  question  is,  wbetbei  the  work  done  here  in 
replacing  this  seating  is  a  "  building,  or  structure, 
or  work,"  within  that,  section.  If  so  »  building 
notioe  is  r^- quired  to  be  sent  to  the  district  sur- 
veyor. Seet.  78  of  the  Act  of  1894  corresponds 
with  sect.  30  of  the  Metropolis  Management  Act 
18&5  (18  &  19  Vict.  c.  122) ;  but  the  present  section 
is  much  wider  in  its  scope  than  the  corresponding 
Mag.  Cas.— Vol.  XVIII. 


section  in  the  Act  of  1855,  where  the  words  "  struc- 
ture  or  work  "  are  omitted.  Sect.  84  was  specially 
enacted  to  deal  with  wooden  structures  such  as 
this,  and  proviHes  that  no  wooden  structures  shall 
be  erected  without  a  licenc**,  and  sect.  190  gives 
pow»-r  to  the  council  to  Hunez  conditions  in  such 
cases  and  speaks  of  '*  buildings  "  or  *•  structures.**" 
thereby  showing  that  structure  is  something  diffe- 
T^ni  from  a  building.  If  notice  is  given  to  the- 
surveyor  then  he  has  an  opportunity,  under  sect. 
163,  of  informing  the  council,  and  the  council  has. 
an  opportunity  of  intervening.  **  Structure "  is^ 
equivalent  to  something  constructed;  and  it  is 
no  doubt  a  difficult  thing  to  draw  the  line  as  to 
what  is  a  structure  and  what  is  Tiot,  but  it  is  a 
question  of  fact  in  each  ca-e,  and  it  is  for  the- 
magistrate,  as  the  judge  of  fact,  to  say  wbat 
is  a  structure  and  what  is  not.  The  magistrate- 
htre  has  decided  as  a  question  of  fact  tmit  this 
structure  was  not  a  building  of  such  a  kiud  as  to- 
require  a  notioe  to  be  sent.  Assuming  that  a 
structure  of  this  kind  may  be  within  the  Act  the 
object  of  which  is  prevention  rather  than  cure, 
then  no  case  could  come  more  within  the  mischief 
of  the  Act  than  such  a  structure  as  the  pri'sent, 
upon  which  thousands  of  spectators  may  have  to 
be  seated.  But,  if  this  is  not  a  structure  within, 
sect.  84,  then  it  is  a  structure  within  sect.  82. 
[ Weight,  J. — I  should  think  that  sect.  146  is  your 
best  point.]  S^-ct.  78  was  inserted  to  give  the 
district  surveyor  power  to  approve  or  disapprove 
of  public  buildings.  ^It  is  not  necessary  to  hold 
that  1  his  is  within  sect.  78  at  all.  It  is  a  structure 
within  s-ct.  145,  and  if  it  is  a  structure  within  the 
Act  at  all,  then  the  notice  has  to  be  given. 

Macmorran  Q.G.  in  reply. — ^It  is  quite  clear  that 
some  limitation  must  be  put  upon  these  words 
"  structure  or. work."  Th»-re  is  no  decinion  as  to 
the  meaning  of  the  word  "  work  ;  "  but  there  ar-« 
many  decisions  as  to  the  meaning  of  '*  structures.** 
In  HaU  V.  Smallpiece  (59  L.  J.  97,  M.  C.)  it  was 
held  that  a  steam  roundabout  and  shooting 
galleries  were  not "  wooden  structures  or  erections 
of  a  temporary  character  **  within  sect.  13  of  the 
Metropolis  Management  and  Building  Acts 
Amendment  Act  1to2  ;  and  in  the  London  County 
Council  V.  Uumphreya  Limit*  d  {71  L.  T.  Rep.  201 ; 
(1894)  2  Q.  B.  755)  a  bungalow  constructed  of 
wood,  and  erected  for  exhihitiou  and  sale,  was  held 
not  to  be  a  *'  wooden  structure  *'  within  the  sanin 
section.  So,  in  Lavy  v.  The  London  County 
Council  (73  L.  T.  Rep.  106 ;  (1895)  2  Q.  B.  577)  it 
was  held  that  a  dwarf  wall  t>etween  two  and  three 
feet  high  was  not  a  "building,  structure,  or 
erection  *'  within  sect.  75  of  the  Metropolis 
Management  Act  1862.  The  case  cannot  be 
brought  within  sect.  84  unless  it  is  said  that  that 
section  applies  to  any  trifling  alterations  in  a 
private  house.  If  it  is  not  within  sects.  78  or  84^ 
then  it  cannot  come  within  sect.  145,  as  that 
section  seems  to  imply  that  a  notice  is  required 
only  with  reference  to  erections  which  are  brought 
under  the  jurisdiction  of  the  disrrict  surveyor  by 
other  sections  of  the  Act.    These  seats  are  rather 


in  the  nature  of  fittings. 


Cur.  adv.  vull. 


Jan.  15. — The  judgment  of  the  Court  (Wills  and 
Wright,  J  J.)  was  read  by 

Wills,    J. — The    information    in     this     case 
charges  that  th^  appellant,  at  the  Royal  Agricul- 
I  tural    Hall,   did,   without  notice  to   the  diotnct 
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surveyor,  •  begin  to  execute  a  work  respecting 
which  the  appellant  ought  to  serre  a  building 
notice  before  commencing  such  work,  contrary  to 
the  provisions  of  the  London  Building  Act  1894. 
By  sect.  200,  sub-sect.  11  (6),  any  person  who 
being  a  person  who  ought  to  serve  a  buildim; 
notice  b«>gins  to  execute  a  work,  respecting  which 
he  ought  to  serve  a  buildint^  notice,  before  serving 
such  notice  shall  be  liable  to  a  penalty.  By  sect. 
145,  where  a  building,  or  structure,  or  work  is 
about  to  be  begun,  then  two  clear  days  before  it 
is  begun  the  builder  or  peison  causing  tbe  work 
to  be  done  shall  serve  a  building  notice  on  the 
district  surveyor.  If  a  building  notice  was  neces 
sary  in  the  present  case,  the  appellant  was  the 
person  who  ought  to  have  given  it,  and  he  did  not 
give  it  before  the  work  was  begun.  The  only 
question,  therefore,  is  whether  the  erection  or  con- 
struction with  which  the  case  is  concerned  was  or 
was  not  a  "  building,  structure,  or  work  "  within 
the  meanins:  of  sect.  145  of  the  London  Building 
Act  1894.  The  Agricultural  Hall  is  a  large  build- 
ing constructed  for  the  purpof>e  of  shows  and  ex- 
hibitions of  various  kinds.  It  is  surrounded  on 
the  indide  by  gallrries  and  staircases,  which  are 
permanent.  Some  of  the  exhibitions  require  that 
the  galleries  should  be  occupied  by  sittings  for 
the  spectators,  others  require  that  there  should 
be  no  seats,  or  seats  only  in  portions  of  the 
gallery.  The  iron  columns  which  permanently 
support  the  roof  and  galleries  have  sockets 
attached  to  them,  and  the  temporary  and  move- 
able timbers  to  which  the  seats  are  for  the  time 
being  screwed  or  bolted  are  dropped  or  let  into 
these.  It  is  obvious  that,  if  the  expression 
'* structure  or  work"  is  to  receive  what,  apart 
from  the  subject  matter  to  which  it  is  applied, 
would  be  it.<4  natural  meaning,  no  person  within 
the  jurisdiction  of  the  London  County  Council 
could  repair  his  roof,  or  mend  his  windows,  or 

gut  up  a  fixed  cupboard  in  his  bedroom,  or  a 
tted  bookcase  in  his  library,  or  a  new  kitchen 
range,  or  introduce  ga**,  water,  or  electric  light 
into  his  house,  without  giving  notice  to  the  dis- 
trict surveyor,  and  without  being  subject  (sect. 
138)  to  his  supervision,  nor  without,  in  the  case 
of  even  the  most  trivial  matters,  paying  him  half 
of  the  fee  to  which  he  would  be  entitled  on  the 
oiiginal  construction  of  the  house  or  building  to 
or  on  which  any  addition,  alteration,  or  other 
work  was  made  or  done  (sched.  3,  part  1).  It 
seems  impossible  to  suppose  that  interference  so 
constant,  vexatious,  useless,  and  costly  with  the 
daily  life  of  a  great  community  can  have  been 
intended;  and  we  are,  therefore,  driven  to  the 
conclusion  that  some  limitation  must  be  put 
upon  the  natural  meaning  of  "  structure  or  woA." 
It  is,  therefore,  necessary  to  construe  "  stioicture 
or  work*'  as  meaning  in  sect.  145  something  of  the 
same  general  nature  and  c^>aracter  as  a  building. 
No  other  limitation  appears  possible.  This  view 
receives  confirmation  from  sect.  146,  which  shows 
the  object  of  8upei*vision  by  the  district  surveyor 
and  his  duties  in  respect  thereof.  He  is  from 
time  to  time  to  *'  survey  any  building  or  work 
hereby  placed  under  his  supervision,  and  cause  all 
such  provisions  and  bye-laws  (namely,  the  pro- 
visions of  this  Act  and  of  the  bye-laws  made 
thereunder)  to  be  duly  observed.**  There  are  no 
bye-laws  applicable  to  such  erections  as  this 
temporary  seating,  and  no  power  to  make  them 
see  sect.  164).    It  has  been  argued  that  sect.  78 


and  part  7  (ss.  82-86)  contain  "provisions"  appli- 
cable to  such  an  erection.  The  Agricoltaral 
Hall  was  built  or  in  use  when  the  Act  of  1855  (18 
&  19  Vict.  c.  122)  was  in  force.  Sect.  30  of  that 
Act  corresponds  to  sect.  78  of  the  Act  of  1894, 
but  it  does  not  contain  the  words  "and  every 
structure  or  work  constructed  or  done  in  comiec- 
tion  with  or  for  the  purposes  of  the  same.'*  We 
think  it  plain,  however,  that  the  Act  of  1894  is 
not  retrospective;  that  the  approval  of  the 
surveyor  there  made  a  condition  precedent  to  the 
use  of  the  building  as  a  public  building  refers  to 
an  approval  to  be  given  at  the  outset  once  and 
for  all ;  and  that  sSterwards  the  only  part  of  the 
section  which  could  apply  is  the  last  clause,  which 
says  that  no  work  likely  to  affect  the  "build- 
ing "  shall  be  done  to  or  on  the  building  without 
approval.  We  do  not  think  this  is  work  done 
to  or  on  the  bnildins,  and  if  it  were  it  is  not 
B^SK^B^^  ^^^  ^^  ^8  likely  to  affect  the  bnilding. 
As  to  part  7,  the  two  material  sections  are 
sects.  82  and  83.  The  reasons  we  have  g^ven  for 
saying  that  in  sect.  145  by  "  structure  or  work," 
is  meant  something  in  the  nature  of  a  building, 
apply  with  greater  force  to  sect.  82.  In  addition 
it  is  to  be  observed  that,  where  the  builder  is 
desirous  of  erecting  a  "  building  or  structure,'* 
which  comes  within  that  statute,  the  plan  he  has 
to  deliver  with  his  application  is  described  merely 
as  a  "  plan  of  the  proposed  building,"  and  it  is  the 
"building"  that  is  there  to  be  erected  if  the 
council  are  satisfied.  As  to  sect.  83,  there  may 
be  reasons  for  giving  in  some  cases  a  more 
extended  meaning  to  the  term  "  structure,** 
because  in  schedule  3,  part  1,  where  the  fees  pay- 
able to  the  surveyor  are  defined,  it  is  clear  that  it 
is  assumed  that  he  may  be  entitled  to  a  fee  not 
only  in  respect  of  "  any  wooden  structure,"  but  of 
"  any  structure  or  erection  put  up  on  any  public 
occasion."  This  extension  of  the  fee  to  erections 
put  up  on  public  occasions  must  refer  to  sect.  83, 
which  is  the  only  one  dealing  specially  with 
"stru'^tures  of  a  temporary  character,"  and  it, 
therefore,  gives  a  reason  for  saying  that  erections 
put  up  on  public  occasions'  may  (not  mubt)  come 
under  the  description  of  "  structures  "  in  sect.  83. 
Such  an  extension  of  the  word  "  structiure "  in 
sect.  83,  however,  has  no  application  to  the 
present  case,  where  the  construction  in  question 
has  no  reference  to  any  public  occasion.  As,  there- 
fore, neither  sect.  78  nor  sects.  82  and  83  apply  to 
such  an  operation  as  that  of  replacing  the  seating  in 
the  Agricultural  Hall,  there  is  no  provision  in  the 
Act  and  no  bye-law  the  observance  of  which  the 
district  surveyor  has  under  sect.  146  to  secure. 
The  necessity  in  this  Act  of  applying  to  the  word 
"  structure  "  the  principle  noseiiur  a  sociis  is  well 
iUustrated  by  sect.  164,  which  gives  power  to  the 
London  County  Council  to  make  bye-laws  for 
(amongst  other  things)  "  the  regulation  of  lamps, 
signs,  or  other  structures."  In  a  Building  Act. 
one  certainly  would  not,  but  for  the  context, 
have  supposed  that  a  lamp  would  fall  imder  the 
designation  of  a  "  structure."  It  is  impossible 
to  give  any  general  definition  of  "  structure  "  to 
be  applied  everywhere  throughout  the  Act.  If 
it  had  been  possible,  the  definition  clause  would 
have  been  the  appropriate  place,  and  Parliament 
the  appropriate  authority  to  give  it.  We  must 
in  each  case  consider  the  particular  enactment 
which  has  to  be  applied,  and  see,  as  we  best  can, 
whether  the  nature  of   the  provisions  bearing 
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apon  the  question  justifj  the  application  sought 
to  be  made.  In  piu-t  3,  for  instuioe,  there  seem 
to  be  very  good  reasons  for  giving  a  wide  meaning 
to  the  word  "  stractnre.''  It  is  difficult  to  imagine 
jinything  affixed  to  the  ground  which  ought  to 
be  erected  (without  the  permission  of  the  council) 
80  as  to  project  beyond  the  general  line  of 
buildings.  The  whole  object  of  the  legislation 
in  thi«  respect  is  to  preserre  uniformity,  and 
that  object  can  only  be  secured  by  putting 
everything  which  could  interfere  with  it  under 
the  control  of  the  council.  Some  *'  structures  and 
erections  put  up  on  any  public  occasion "  are 
clearly  intended  to  be  suDJect  to  the  jurisdiction 
of  the  council  and  the  district  surveyor:  (see 
schedule  3»  part  1).  From  the  very  nature  of 
the  occasions  on  which  they  come  into  existence, 
many  of  them — probably  most  of  them — must  be 
in  or  in  the  neighbourhood  of  streets,  and  more 
or  less  in  the  nature  of  public  nuisances.  The 
Srd  schedule,  as  has  been  pointed  out,  enlarp^s 
the  expression  "  structure  "  in  the  Act  by  tacking 
on  to  it  in  the  schedule  the  word  '*  erection  put 
up  on  any  public  occasion.'*  Whether  any  par- 
ticular erection  put  up  on  such  occasions  requires 
notice  or  inspection  must  be  determined  when 
the  occasion  arises.  The  illustrations  given 
show  that  the  expression  **  structure  "  must  be 
dealt  with  in  each  CHse  according  to  the  facts  and 
the  particular  enactments  sou^t  to  be  applied. 
It  is  clear,  from  schdule  3,  part  1,  that  *'  erec- 
tions put  up  on  any  public  occasion  **  must  come 
somewhere  under  the  word  "  structure "  in  the 
Act,  else  there  would  be  nothing  for  them  to 
operate  upon.  This  is  a  very  good  reason  for 
saying  that  in  sect  85  such  erection  may  legiti- 
mately be  considered  to  fall  within  the  word 
''structure."  It  is  no  reason  for  a  similar  exten- 
sion of  the  word  in  sect.  145,  inasmuch  as  sect.  88 
contains  within  itself  every  provision  necessary 
for  the  full  control  of  the  works  by  the  council, 
and  for  the  protection  of  the  public.  Again,  in 
sect.  201,  "  building"  and  "  building  or  structure" 
appear  to  be  u  ed  as  sjnouymous.  The  section 
provides  that:  **The  following  buildings  and 
works  shall  be  exempt  from  the  operation  of 
parts  6  and  7  of  this  Act :  (8)  Any  building  or 
part  of  a  building  belonging  to  a  canal  company, 
Ac. ;  any  building  or  structure  situate  upon  the 
railway  .  .  .  and  used  for  the  purposes  of  or 
in  connection  with  the  traffic  of  a  railway  com- 
pany; any  building  or  part  of  a  building  belonging 
to  the  Conservators  of  the  River  Thames,  and 
used  by  them  as  a  workshop  or  store;  (9j  any 
building  or  structure  or  part  of  a  building  or 
structure  belonging  to  a  dock  company  consti- 
tuted by  Act  of  Parliament,  and  situate  within 
the  dock  premises."  Tt  is  impossible  to  conceive 
any  reason  for  giving  a  difl^erent  measure  of 
exemption  to  railway  companies  and  dock  com- 
panies on  the  one  hand,  and  to  the  canal  com- 
panies and  Conservators  of  the  Thames  on  the 
other  hand.  The  enactments  which  we  have 
thus  called  attention  to  illnstrate  the  impossi- 
bility of  defining  *  structure  "  once  for  all  in  the 
Act»  and  we  are  not  going  to  attempt  to  do  more 
than  deal  with  the  particular  case  now  before  us. 
As  to  that,  we  are  satisfied  that  the  replacing  of 
the  seats  in  ques*  ion  is  not  "  the  beginning  of  a 
strocture  "  within  sect.  145,  and  that  this  appeal 
ought  to  be  allowed. 

Appeal  allowed. 


Solicitors  for  the  appellant,  Kingsford.Dorman, 
and  Co. 

Solicitor  for  the  respondent.  W.  A.  Blaxland. 


Friday,  Jan.  15, 1897. 

(Before  Wbiqht  and  Bbucb,  J  J.) 

Bfio.  V.  Thb  Guabbians  of  thb  Lewisham 

Union,  (a) 

Practice  —  Mandamus  —  Legal  right  to  apply — 
Vaccination  Acts  1867,  1871,  and  1874 — General 
Order  of  Local  Oovemment  Board  under  Vacci- 
nation Acts  (Oct.  31,  1874)  — Pu6Kc  Health 
(Lond(m)  Act  1891  (54  &  55  Vict.  c.  76). 

In  order  to  maintain  an  application  for  a  man- 
damus the  prosecutor  must  show  that  he  has  in 
him  a  legal  right  or  obligation  to  have  performed 
the  legal  duty  which  he  alleges  the  public  body 
against  which  the  application  is  made  have  fatted 
to  perform.  A  metropolitan  district  board  of 
works  have  no  such  leqal  right  or  duty  to  have 
performed  by  the  gttardians  of  the  poor  within 
their  district  the  duties  put  upon  sue  a  guardians 
by  the  Vaccination  AcU  1867,  1871,  and  1874 
(30  S  31  Vict.  «. 84;  34  li^  35  Vict  c.9S;S7  ASS 
Vict.  c.  75),  and  fty  the  General  Order  of  the 
Local  Oovemment  Board  made  under  these  Acts, 
and  dated  the  Slst  Oct.  1874. 

Beg.  V.  Guardians  of  Keighley  Union  (39  J.  P. 
360 ;  40  /.  P.  70)  commented  on. 

Bulb  nisi  for  a  inamdamus. 

The  Lewisham  District  Board  of  Works  were 
constituted  under  the  Metropolis  Management 
Act  1855  (18  &  19  Yict.  c.  120),  and  the  Acts 
amending  the  same.  They  were  the  sanitary 
authoiity  for  the  district  of  Lewisham,  whicn 
included  the  parish  of  Lewisham.  The  parish  of 
Lewisham  was  included  also  in  the  Lewisham 
Union. 

From  an  affidavit  made  by  the  clerk  of  the 
Lewisham  District  Board  of  Works  it  appeared 
that  the  guardians  of  the  poor  of  the  Luwishaui 
Union  had  for  a  Jong  time  failed,  neglected,  and 
refused  to  carry  out  the  duty  imposed  upon  them 
with  regard  to  perbons  who  had  made  default 
in  conipljing  with  the  Vaccination  Acts,  and 
that,  although  a  great  number  of  casein  of 
default  had  been  brought  to  the  attention  of  the 
guardians,  in  no  instance  had  they  directed  th^ir 
officers  to  institute  and  conduct  proceedings 
a£painst  such  defaulters  as  required  by  law.  Tlie 
affidavit  set  out  numerous  iuNtances  in  which 
the  guardians  had  refused  to  order  a  prosecutiuu 
of  the  defaulting  parties. 

On  these  grounds  the  Lewisham  District  Board 
of  Works  applied  for  and  obtained  a  rule  nisi 
for  a  mtandamus  to  the  guardiauti  corumandin;^ 
them  to  enforce  the  provisions  of  the  Yaccinatiun 
Acts  generally  in  their  district,  and  particularly 
to  enforce  them  in  certain  cases  themn  specified. 

The  duties  of  guardians  of  the  poor  in  regard 
to  vaccination  are  regulated  by  the  Vaccination 
Acts  1867  (30  &  31  V'ict.  c.  84)  and  1871  (34  &  35 
Vict.  c.  98),  and  by  the  Greneral  3rder  of  the 
Local  Grovernment  Board,  dated  the  Slst  Occ. 
1874,  and  made  in  purauance  of  powers  given  by 
the  latter  Act  and  by  the  Vaccination  Act  1874 
(37  &  38  Vict.  c.  75). 
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By  the  Yaccination  Act  1867  (30  &  31  Vict, 
c.  84)  power  was  given  to  guardians  to  appoint 
vaccination  officerd  and  to  pay  them  fees  out  of 
the  rates  for  the  relief  of  the  poor.  They  were 
also  given  power  to  direct  pro(i4*cution8  of  persons 
failiug  to  observe  the^rovioiuns  of  that  Act. 

By  the  Vaccination  Act  1871  (34  &  35  Vict, 
c.  98j  it  was  enacted  : 

Sect  5.  Whereas  under  the  principal  Aotthe  gnardiana 
of  aay  auion  or  pariah  may  pay  any  officer  appointed  by 
them  to  prosecute  persons  charged  with  offences  against 
that  Act  or  otherwise  to  enforce  its  provisions,  and  it  is 
-expedient  to  render  obligatory  the  appointment  of  suuh 
an  offitrer ;  be  it  enac^d  that  the  guardians  of  every 
union  and  parish  shall  appoint  and  pay  one  or  more  of 
such  officers  (in  this  Act  referred  to  as  "  vaccination 
officers").     .     .     . 

Subject  to  the  provisions  of  this  Act,  the  Poor  Law 
Board  (now  the  Local  Govemmeat  BoArd,  sect.  16)  shall 
have  the  same  povvers  with  respect  to  guardians  and 
vaccination  officers  in  matters  relating  to  vaocinati<m  as 
they  have  ^ith  respect  to  guardians  and  officers  of 
guardians  in  matters  relating  to  the  relief  of  tho  poor, 
and  may  make  rules,  orders,  aud  regrulations  accordingly, 
and  all  enactments  relating  to  such  powers,  and  to  such 
orders,  rules,  and  regulations,  shall  apply  mtUatis 
mutandis. 

By  the  General  Order  of  the  Local  Govern- 
ment Board,  dated  the  31st  Oct.  1874,  it  was 
dii'ected : 

Art.  16.  The  guardians  shall  in  all  oases  in  which  the 
provisions  of  the  Vaccination  Acts  for  enforcing  vacci- 
nation have  been  neglected,  cause  proceedings  to  be 
taken  ag»Lust  the  persons  in  default,  and  for  this  pur- 
pose shall  give  directions  authorising  the  vaccination 
officer  to  institute  and  conduct  such  proceedings. 

Art.  17.  The  vaccination  officer  shall  take  such  pro- 
oodiDgs  as  may  be  necessary  under  the  Vaccination 
Acts  in  any  case  in  which  the  Local  Government  Bjard 
may  dir«cc  him  to  do  so. 

The  duties  and  responsibilities  of  sanitary 
authorities  in  London  in  regard  to  small-pox  and 
other  infections  diseases  are  regulated  by  the 
Public  Health  (London)  Act  1891  (54  &  55  Vict, 
c.  76). 

Sect.  1  directs  every  sanitary  authority  to  put 
in  force  the  powers  vested  in  them  relating  to 
public  health  and  local  government,  so  as  to  secure 
the  proper  sanitary  condition  of  all  premises 
within  their  district. 

86cts.  55  to  57  declare  the  law  as  to  the  notifica- 
tion of  infectious  diseases  and  the  duties  and 
powers  of  the  sanitary  authority  as  to  such  notifi- 
cation. 

Sects.  58  to  74  deal  with  the  prevention  of 
infectious  diseases,  and  throw  upon  the  sanitary 
authority  the  duty  in  the  case  of  infectious 
diseases  of  disinfecting  the  bedding  snd  premises 
of  persons  sufTering  from  infectious  diseases,  and 
the  removal  of  such  persons  to  hospitals,  and  the 
burial  of  persons  dying  of  infectious  disease. 

Sects.  75  to  81  give  the  sanitary  authority  power 
to  provide  hospitals  and  ambulances. 

Sects.  82  to  87  incoi-porate  sect.  134  of  the 
Public  Health  Act  1875,  and  throw  upon  the 
sanitary  authority  the  duty  of  executing  and 
enforcing  the  regulations  made  under  that  autho- 
rity by  the  Local  Government  Board  for  the 
prevention  of  epidemic  diseases. 

On  the  rule  niH  coming  on  for  argument, 

Lord  Coleridge f  Q.C.  (SehuUess-Young  with  him) 
for  the  defendant,  showed  c0U6e. — The  district 


board  of  works  have  no  legal  right  or  interest 
sufficient  to  entitle  them  to  come  for  a  mandamu*. 
They  and  the  guardians  of  the  poor  are  both 
subordinate  authorities  to  the  Local  Gk>venunent 
Board.  Any  duty  or  right  which  may  exist  to 
compel  the  guarc&ans  to  enforce  the  law  as  to 
vaccination  rasides  in  the  Local  Gk>vemment 
Board.     [He  was  stopped  by  toe  Court.] 

Miicmarran,  Q.C.  {A.  H,  Poyser  with  him)  in 
support  of  the  rule. — The  district  board  of  works 
have  a  sufficient  interest  in  the  proper  discharge 
of  their  duties  under  the  Vaccination  Acts  by  the 
guardians,  to  entitle  them  to  apply  for  a  manda- 
rnus.  By  a  peculiar  division  of  labour,  the  duty 
of  enforcing  the  Vaccination  Acts  so  as  to  pre- 
vent an  epidemic  of  small-pox  has  been  separated 
from  the  duty  of  providing  attendance,  medicine, 
and  hospital  accommodation  to  the  victims  after 
an  outbreak  has  taken  place.  The  first  duty  is 
cast  on  the  guardians ;  the  latter  on  the  Board  of 
Works.  How  can  it  be  said  that  the  Board  of 
Works  are  not  interested  in  the  performance  by 
the  guardians  of  their  duty,  when  the  neglect  of 
it  may  throw  an  enormous  burden  on  the  Board 
of  Works  P  [Wbiqht,  J. — No  doubt  you  have 
plenty  of  interest,  but  is  there  any  legal  right  or 
obligation  in  yonP]  Surely  there  is  as  much 
right  as  in  the  Local  Government  Board,  and  a 
7nandamu8  has  been  granted  on  their  application : 

Reg.  V.  Ouardiaru  of  Keighley  Unum,  99  J.  P.  360 ; 
40  J.  P.  70. 

The  power  which  the  Local  Grovemment  Board 
have  to  direct  the  vaccination  officers  to  enforce 
vaccination  is  not  a  remedy  against  the  guardians  ; 
but  even  if  it  is,  the  Boaird  of  Works  possess  no 
such  powers.  The  oniy  way  they  can  ensure  the 
enfotX3ement  of  that  duty  and  so  protect  them- 
selves from  heavy  responsibilities  is  by  mandatfhus 
against  the  guardians. 

Ijord  Coleridge  in  reply. — The  Vaccination  Acts 
direct  the  Local  €h>vemment  Board  to  make 
orders  and  regulations  in  the  matter.  I  submit 
that,  if  anyone  has  a  right  to  apply  for  a  majidamue 
against  the  guardians — which  is  doubtful — it  is  the 
Local  Government  Board. 

Wbiqht,  J. — This  is  no  doubt  a  case  of  great 
importance,  but  we  think  we  are  able  to  decide 
it,  and  there  is  an  appeal  from  our  decision. 
Certainly  as  long  as  I  have  had  anything  to  do 
with  applications  for  a  mandamuSt  I  have  always 
understood  that  the  applicant,  in  order  to  entitle 
himself  to  a  mandamus,  mu^t  have  a  specific 
legal  right  or  duty  to  enforce  the  performance  of 
the  duty  left  unperformed.  That  rule  is  laid 
down  in  the  text-books.  Thus,  in  Tapping  on 
Mandamus,  1848  edit.,  at  p.  27,  the  rule  is  thus 
stated :  **  The  prosecutor  must  be  clothed  with  a 
clear  legal  and  equitable  right  to  somethiiig  which 
is  properly  the  subject  of  the  writ,  as  a  legal 
right  by  virtue  of  an  Act  of  Parliament."  This 
is  a  proposition  which  it  seems  to  me  necessary 
to  maintain,  for,  if  this  court  should  take  upon 
it  to  enforce  upon  public  bodies  the  ^rf ormanoe 
of  their  duties  without  first  ascertainiog  that  the 
pierson  applying  for  its  interference  has  a  legal 
right  to  have  such  duties  performed,  it  would  be 
assuming  a  jurisdiction  never  hitherto  asserted. 
There  is  another  ground  of  objection.  Under 
the  Vaccination  Acts  1871  and  1874  the  Local 
Gk>vernment  Board  have  power  to  act  in   any 
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case  in  which  they  see  fit  to  do  so.  They  can 
make  rales  and  regulations  with  respect  to 
Taceioation,  and  can  enforce  them  independently 
of  the  guardians  by  directions  to  the  vaccination 
officers  of  these  local  authorities,  which  directions 
the  vacciuation  offioerk?  ai*e  bound  to  obe^.  On 
thid  sHcond  jc^^^uid  I  think  that  an  application 
to  this  court  for  a  mandttmas  is  not  the  appro- 
priate legal  remedy.  I  aui  of  opinion,  therefore, 
that  the  rule  onght  to  be  discharged. 

Bbuce,  J. — I  am  of  the  same  opinion,  both  as 
to  the  importnuce  of  this  point  and  as  to  the 
decision  of  it.  I  regret  to  have  to  discharge  the 
role  on  a  technical  point,  but  the  practice  of  the 
court  is  well  known.  The  court  has  never  exer- 
cised a  general  power  to  enforce  the  performance 
of  their  statntory  duties  by  public  bodies  on  the 
application  of  anyone  who  chooses  to  apply  for  a 
mandamus.  It  has  only  enforced  them  when  the 
person  applying  had  a  specific  right  or  duty  to 
have  them  performed. 

W&iOHT,  J. — I  might  just  say,  as  to  the  case 
of  Beg.  V.  Guardians  of  Keighley  Vnion,  refeiTed 
to  by  Mr.  Macmorran,  that  that  case  has  never 
been  recognised  in  any  of  the  text-books;  and  so 
far  as  the  report  shows  the  court  was  never 
informed  of  the  objection  on  the  ground  of  want 
of  legal  right  on  the  part  of  the  applicants. 
When  the  return  was  made  to  the  writ  it  was 
too  late  to  raise  some  of  the  points  which 
might  have  been  raised  on  the  i*rgument  of  the 

Rrde  discharged. 

Solicitor  for  the  applicants,  W.  W.  Young. 
Solicitor  for  the  guardians,  Cuthbert  Curtis. 


Monday,  Jan.  18,  1897. 

(Before  W  bight  and  Bbucb,  J  J.) 

Vallbnct  (app.)  V.  Fletcheb  (resp.).  (a) 

Brawling — Perpetual  curate — Violent  and  indecent 
conduct  in  parish  churchyard  —  Liability  to 
temporal  court~-2S  &  24  Vict.  c.  32,  •.  2. 

8ee{.  2  0/  23  <i&  24  Vict.  c.  32  apipliss  not  only  to 
persons  not  in  holy  orders^  but  also  to  persons  in 
holy  orders,  and  a  clergyman  whose  conduct  in 
his  own  church  or  churchyard  is  riotous,  violent, 
or  indecent,  may  be  convicted  of  an  offence 
under  it. 

Cass  stated  by  justices  of  Derbyshire. 

The  perpetual  curate  of  the  parish  of  Boaiiston 
was  summoned  before  the  justices  on  a  charge  of 
violent  and  indecent  behaviour  in  the  churchyard 
of  his  own  parish  church,  under  sect.  2  of  23  &  24 
Vici  c.  32. 

^  Sect  2.  Any  person  who  shall  be  guilty  of  riotons, 
violent,  or  indeoent  behaviour  in  England  or  Ireland,  in 
any  oathedral,  chnroh,  pariah  or  diatriot  chnroh  or  ohapel 
of  the  Church  of  England  and  Ireland,  or  in  any  ohapel  of 
aoy  leligiooa  denomination,  or  in  England  in  any  place 
of  religionfl  worahip  duly  certified  nnder  the  provialona 
of  the  eighty-firat  chapter  of  the  statnte  passed  in  the 
■otoon  of  P»rliament  of  the  eighteenth  and  nineteenth 
yean  of  the  reign  of  her  present  Majesty,  intituled  *'  An 
Act  to  amend  the  Law  conoemiDg  the  certifying  and 
rsgiatering  of  Plaeea  of  Religions  Worship  in  England," 
vbether  during  the  celebration  of  divine  service  or  at 
uy  other  time,  or  in  any  churchyard  or  bnrial-gronnd, 

(«)  Imported  by  J.  ASDBBW  STaAHAN,  Eaq.,  fiamsier-at-Law. 


or  who  shall  molest,  let,  distorb,  vex,  or  trouble,  or  by 
any  other  ualawfal  mean«  disquiet  or  misuse  any 
preacher  duly  anthoriised  to  prettch  therein,  or  any 
clergyman  in  holy  orders  ministering  or  celebrating  any 
sacrament  or  any  divine  service,  rite,  or  office  in  any 
cathedral,  church,  or  chapel,  or  in  any  churchyard  or 
bnrial-gronnd,  ahall,  on  conviction  thereof  before  two 
j'lntices  of  the  peace,  be  liable  to  a  penalty  of  not  more 
than  five  pounds  for  every  such  offence,  or  may,  if  the 
josdces  before  whom  he  eball  be  conviotied  think  fit, 
instead  of  being  subjected  to  any  peouniajry  penalty,  be 
committed  to  prison  for  any  time  not  exceeding  two 
n^ontbs. 

At  the  hearing  before  the  justices  evidence  was 
given  showing  that  the  curate  had  ordered  that 
the  grave  of  a  certain  person  should  be  levelled. 
The  deceased's  relatives  (with  some  of  whom  the 
curate  had  quarrelled)  having  been  informed  of 
this,  came  to  the  graveyard  while  the  workman 
was  engaged  in  carrying  out  the  curate's  orders. 
The  curate  was  also  present,  and  he  threatened 
the  relatives  with  a  revolver  and  a  large  stick  if 
they  ventured  to  interfere  with  the  work.  A 
violent  altercation  followed.  On  this  evidence 
the  justices  held  that  the  curate  had  been  guilty 
of  both  violent  and  indeoent  conduct  in  his  own 
churchyard,  and  had  convicted  him.  The  curate 
asked  to  have  a  caee  stated,  to  which  application 
the  justices  acceded. 

Simpson  for  the  curate. — The  conviction  should 
be  quashed  on  two  grounds.  In  the  first  place, 
the  magistrates  had  no  jurisdiction  to  hear  the 
charge.  The  23  &  24  Yict.  c.  32  does  not  apply  to 
clergymen.  Prior  to  its  passing  both  clergymen 
and  laymen  were  subject  to  the  Ecclesiastical 
Courts  in  respect  to  charges  of  brawlins,  and  the 
object  of  the  Act  was  to  remove  such  char^^s 
when  made  against  laymen  from  the  jurisdiction 
of  the  Ecclesiastical  Courts  to  that  of  the 
temporal  courts.  It  was  never  intended  to  refer 
to  clergymen.  This  is  clear  from  the  preamble. 
[Bruce,  J. — It  is  clear  the  primary  object  of  the 
Act  was  to  exempt  persons  not  in  holy  orders 
from  the  jurisdiction  of  spiritual  courts,  but  the 
words  of  the  Act  are  general.  In  sect.  2  the 
words  used  are  '*any  person."]  That  must  be 
read  any  person  not  m  holy  orders.  In  the 
second  place,  the  curate  here  was  acting  under  a 
bond  fide  claim  of  right.  The  churchyard  he  held 
to  be  his  own  freehold,  and  he  considered  he  was 
entitled  to  do  as  he  liked  in  it : 

Bryan  v.  Whistler,  8  B.  ft  C.  288. 

[Wbioht,  J. — The  whole  question  is  one  of  fact, 
with  the  exception  of  the  point  whether  23  &  24 
Yict.  c.  32  applies.  Even  if  the  appellant  was 
doing  an  act  which  was  legal,  he  was  Ibound  to  do 
it  decently,  and  neither  violently  nor  riotously. 
Here  there  is  ample  evidence  to  show  that  he  did 
it  indecently,  violently,  and  riotously.  At  any 
rate,  in  the  face  of  such  evidence  we  cannot 
inquire  into  the  question.] 

Appleton  and  Borough,  for  the  respondent,  were 
not  called  on. 

Wright,  J. — The  magistrates  have  found  that 
the  appellant  has  been  guilty  of  indecent  and 
violent  behaviour,  and  there  is  abundant  evidence 
to  support  their  finding  quite  irrespective  of  the 
question  whether  he  had  or  had  not  a  right  to 
level  the  grave.  I  am  far  from  saying  he  had 
any  such  right,  but  the  only  question  of  law  is 
whether  sect.  2  of  this  Act  can  apply  to  a  clerk  in 
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holy  orders  in  tbe  place  where  he  is  clerk.  I  am 
of  opinion  that  it  can  and  does.  The  words  of 
the  section  are  perfectly  general,  and  I  can  see  no 
reason  for  catting  them  down.  No  doubt  the 
primHry  object  of  the  Act  was  to  relieve  persons 
not  in  holy  orders  from  the  jnrisdiction  of  the 
Ecclesiastical  Courts,  but  there  is  nothing  to 
limit  tbe  jurisdiction  given  to  the  temporal  courts 
to  these. 

Bbucb,  J. — I  am  of  the  same  opinion.  I  do  not 
see  why  the  word  persons  in  sect.  2  of  the  Act 
should  not  apply  to  all  persons  whether  in  holy 
orders  or  not.  Then,  if  it  applies  to  persons  in 
holy  orders,  the  sole  question  is  whether  the 
appellant's  conduct  brought  him  within  it.  The 
justices  have  found  on  abundant  evidence  that  it 

^'^-  Appeal  dUmissed. 

Solicitors  for  the  appellant,  S.  W.  Johnson  and 
Son,  for  Fisher,  Jeeson,  and  Wilhina,  Ashby-de-la- 
Zouch. 

Solicitors  for  the  respondent,  Warren,  Murion, 
and  MiUar,  for  Baneom  and  Hutton,  Nottingham. 


Monday,  Jan.  18, 1897. 

(Before  Wkiqht  and  Bbttge,  JJ.) 

MoiTNTiFiBLD  (app.)  V.  Wabd  (resp.).  (a) 

Iniowieating  liqtiore — Sale  during  prohibited  hours 
to  he  consumed  off  premises — Bon&  fide  travelier 
—Licensing  Act  1874  (37  &  38  Vict.  c.  49),  ««.  9, 
10. 

The  eoDemption  as  to  sales  of  intoxicating  liquors  to 
bon&  fide  travellers  contained  in  sect,  10  cf  the 
Licensing  Act  1874  (37  &  38  Vict.  c.  49)  ewiends 
only  to  sales  to  such  persons  of  intoxicating 
liquors  to  be  consumed  on  the  premises. 

Case  stated  by  justices  of  Middlesex. 

On  the  19th  July  1896  the  respondent  was  the 
holder  of  a  licence  to  seU  intoxicating  liquors  on 
or  off  the  premises  of  a  public-house  known  as 
the  Duke's  Head.  That  day  was  Sunday,  and  on 
the  morning  of  it  about  eleven  o'clock,  and  there- 
fore durine  prohibited  hours,  two  men  came  to  it 
and  were  admitted  to  the  house.  They  had  with 
them  certain  empty  bottles  which  they  wished  to 
have  filled  with  beer.  The  respondent  having  as 
the  justices  found  taken  all  due  precautions  to 
ascertain  whether  tbe  two  men  were  or  were  not 
bond  fide  travellers,  and  honestly  believing  that 
thev  were  bond  fide  travellers,  filled  the  bottles 
with  beer.  The  two  men  thereupon  went  away 
with  the  filled  bottles,  and  afterwards  they  in 
company  with  other  persons  consumed  the  beer  in 
Waterlow  Park.  The  beer  was  sold  to  be  con- 
sumed off  the  premises. 

The  respondent  was  summoned  under  sect.  9  of 
the  Licensing  Act  1874  for  selling  intoxicating 
liquor  on  the  19th  July  1896  during  the  time  at 
which  premises  for  the  sale  of  intoxicating  liquors 
were  directed  to  be  closed.  At  the  hearing  it  was 
contended  for  the  prosecutor  that  the  exemption 
contained  in  sect.  lO  of  the  Licensing  Act  1874 
did  not  extend  to  sales  of  intoxicating  liquors  to 
be  consumed  off  the  premises,  but  the  justices 
being  against  this  contention  they  dismissed  the 
information. 

The  prosecutor  appealed. 

(a)  Reported  by  J.  Amdhbw  Stuahan,  Cmi.,  Barrister^ ikt-Law. 


Licensing  Act  1874  (37  A  38  Yict  c.  40) : 

Seot.  10.  Nothing  in  this  Act  or  in  the  principal  Aoi 
oontained  shall  preolade  a  person  lioensed  to  tell  any 
intoxicating  liqnor  to  be  oontnmed  on  the  premises  from 
selling  sneh  liqnor  at  any  time  to  bond  fide  travellers  or 
to  persons  lodging  in  his  house :  Provided  that  no  person 
holding  a  six  day  licence  shall  sell  any  intoxicating  liqnor 
on  Saoday  to  any  person  not  lodging  in  his  boose.  .  .  . 
If  in  the  coarse  of  any  proceedings  which  may  be  taken 
against  any  lioensed  person  for  infringing  the  provisions 
of  this  Act  or  the  principal  Act  renting  to  dosing,  snoh 
person  (in  this  section  referred  to  as  the  defendant)  fails 
to  prove  that  the  person  to  whom  the  intoxicating  liquor 
was  sold  (in  this  section  referred  to  as  the  pnrchaeer)  n 
a  bond  fide  traTeller,  bat  the  justices  are  satisfied  tliat 
the  defendant  trnly  believed  that  the  porohaser  was  a 
bend  fide  traveller,  and  farther  that  the  defendant  took 
all  reasonable  preoantions  to  ascertain  whether  or  not  tbe 
purchaser  was  snch  a  traveller,  the  justices  shall  dismiss 
the  case  as  against  the  defendant,  and  if  they  think  that 
the  porohaser  falsely  represented  himself  to  be  a  bond 
fide  traveller,  it  shall  be  lawful  for  the  justices  to  direct 
proceedings  to  be  institoted  against  snch  porohaser 
onder  the  25th  section  of  the  principal  Act. 

Danekwerts  for  the  appellant. — Sect.  10  does 
not  permit  the  sale  of  intoxicating  liquors  even  to 
a  bond  fide  traveller  during  prohibited  hoars, 
except  where  the  liquor  was  sold  for  the  purpose 
of  being  consumed  on  the  premises.  This  ia  the 
natural  inference  from  the  words  of  the  Act 
The  words  are,  '*  Nothing  .  .  .  shall  preclude 
a  person  licensed  to  sell  intoxicating  liauor  to  be 
consumed  on  the  premises,  from  selling  such 
liquor,"  &c.  "Such  liquor"  here  means  liquor 
**  to  be  consumed  on  the  premises.*'  Obviously  that 
is  the  only  interpretation  which  would  carry  out 
the  object  of  the  Act — to  prevent  scandal  by 
public  drinking  during  church  hours.  Besides,  if 
a  bond  fide  traveller  might  buy  what  he  liked  and 
take  it  away,  clearly  the  publican  could  not  pre- 
vent his  giving  it  to  other  persons  not  bond  fide 
travellers.  [  WBiaHT,  J. — Saying  your  interpre- 
tation is  right,  is  not  the  respondent  covered  by 
the  finding  of  the  jury  that  he  took  all  reasonable 
precautions  to  ascertain  whether  the  buyer  was  or 
was  not  a  bond  fide  traveller?]  No.  My  argu- 
ment would  apply  even  if  he  really  were  a  bond 
fide  traveller,  and  the  fact  that  he  has  misled  the 

fublican  cannot  improve  the  publican's  position, 
contend  that,  whetber  he  is  or  is  not  a  bond  fide 
traveller,  tbe  sale  to  him  of  intoxicating  liquor 
to  be  consumed  off  the  premises  was  a  breach  of 
sect.  9. 

Q.  Elliott  for  the  respondent. — The  argument  of 
the  appellant  amounts  to  a  claim  to  have  words 
read  into  sect.  10  which  the  Legislature  have  not 
put  there.  The  Legislaturn  said  that,  *'  persons 
licensed  to  sell  liquor  to  be  consumed  on  the 
premises  "  might  supply  bond  ^cfe  travellers  during 
prohibited  hours.  This  simply  applies  to  the 
usual  classes  of  licensed  persons — those  with  full 
and  those  with  off  licences.  Those  with  full 
licence  can  sell  for  consumption  both  on  and  off 
the  premises.  The  words  "  such  liquor  "  merely 
mean  "intoxicating  liquor.*'  There  is  no  such 
kind  of  liquor  as  **  liquor  to  be  consumed  on 
the  pr'-mises."  The  limitation  of  the  exception 
to  persons  licensed  to  sell  for  consumption  on  the 
premises  was  introduced  because  those  persons 
represented  the  old  class  of  innkeepers  whose 
legal  duty  was  to  provide  refresh  men  r  to  travellers. 
The  facts  in  Dames  v.  Bond  (55  J.  P.  503)  were 
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practically  tbe  same  as  those  in  this  case,  and  the 
court  there  held  that  no  offence  had  been  oom- 
mitted.  [Wbight,  J. — There  the  question  was 
whether  the  purchaser  was  or  was  not  a  hond'fide 
tniTeller.  This  point  was  not  raised.  The 
strongest  point  against  you  is  that  the  Act  uses 
the  words  '*  such  intoxicating:  liquor."]  Not  "  such 
intoxicating  liquor,"  but  "  such  liquor  " — that  is 
intoxicating  liquor. 

DoMckwertt  in  reply. — The  provisions  as  to  a 
mistaken  belief  that  the  purchaser  was  a  bond 
fide  traveller  was  introduced  into  sect.  10  in  order 
to  quiet  certain  doubts  raised  in  BoherU  v.  Ham- 
pkreys  (29  L.  T.  Bep.  387 ;  L.  Bep.  8  Q.  B.  483). 

WBiaHT,  J. — As  to  the  main  question — the  con- 
stmction  of  the  section — I  do  not  think  there  can 
be  any  real  doubt.  Mr.  Danckwerts*  contention 
is  ri^ht.  The  necessity  of  the  case  points  to  the 
conclasion  that  the  section  contemplated  a  sale 
for  consumption  on  the  premises  only ;  for  it  is 
dear  that,  if  the  liouor  mi^ht  be  sold  to  a  bond 
fide  traveller  not  to  oe  consumed  on  the  premises, 
there  can  be  no  security  that,  once  off  the 
premises,  it  will  be  consumed  by  bond  fide  travel- 
lers ;  and  so  the  prohibition  of  sale  to  anyone  but 
bond  fide  travellers  might  be  renderea  almost 
futile.  The  construction  of  the  words  of  the 
section  supports  this.  "Such  liquor,"  I  think, 
most  be  taken  to  refer  not  merely  to  *'  intoxicat- 
ing liquor  **  but  **  intoxicating  liouor  to  be  con- 
Butned  on  the  premises."  There  snould  then  have 
been  a  ctmviction  in  this  casA  unless  the  words  of 
the  third  paragraph  of  sect.  10  prevented  it.  That 
paragmph  provides  that,  "  If  in  the  course  of  any 
proceedmgs  which  may  be  taken  against  any 
licensed  person  for  infringing  the  provisions  of 
this  Act  .  •  .  relating  U>  closing  .  .  .  the 
justices  are  satisfied  that  the  defendant  trulv 
believed  that  the  purchaser  was  a  bond  fide 
traveller,  and  further  that  the  defendant  took  all 
reasonable  precautions  to  ascertain  whether  or 
not  the  purchaser  was  such  a  traveller,  the 
justices  shall  dismiss  the  case."  At  first  sight 
that  paragraph  seems  to  show  that  it  was  intended 
that  a  sincere  belief  that  a  purchaser  was  a  bond 
fide  traveller  should  afford  a  protection  to  the 
defendant  in  any  proceedings  for  infringing  the 
provisions  of  the  statute  relating  to  closing,  which 
would  include  proceedings  for  selling  during  pro- 
hibited hours  for  consumption  off  the  premises, 
as  well  as  for  selling  during  those  hours  for  con- 
sumption on  the  premises.  But,  on  second 
tboDghts,  I  cannot  so  read  this  paragraph.  It 
seems  to  me  to  apply  only  to  the  case  of  a  sale  to 
a  person  purporting  to  be  a  bond  fide  traveller 
under  circumstances  which,  had  he  been  really  a 
bond  fide  traveller,  would  have  brought  the  sale 
within  the  exemption  in  the  earlier  part  of  the 
section.  The  only  kind  of  sale  within  that 
exemption  is,  as  I  have  said,  sale  of  intoxicating 
hqnors  to  be  consumed  on  the  premises. 

Bbttcb,  J. — ^I  am  of  the  same  opinion.  I  think 
that  the  provisions  of  sect.  10  were  never  intended 
to  apply  to  a  case  like  this.  They  were  intended 
to  enable  a  band  fide  traveller  to  obtain  refresh- 
ment during  travel,  not  to  enable  him  to  lay  in  a 
store  of  intoxicating  liquor  to  be  consumed  off 
the  premises — that  can  be  done  only  during  legal 
bours.  There  is  no  doubt  a  difficulty,  owmg  to 
the  wide  language  used  in  the  third  paragraph 
of  sect.  10.    But  it  seems  to  me  that  wide  hui- 


guage  must  be  limited  in  the  way  suggested  by 
my  brother  Wright.  To  hold  otherwise  would  be 
to  give  a  larger  protection  to  a  defendant  who 
sold  to  a  person  who,  though  not  a  bond  fide 
traveller,  ]ed  the  defendant  to  believe  he  was  than 
to  a  defendant  who  sold  to  a'  person  who  really 
was  a  bond  fide  traveller. 

Appeal  allowed.     Case  remitted. 

Solicitors  for  the  appellant,  Wontner  and  Sons, 
Solicitor  for  the  respondent,  A.  M.  Forbes. 


Tuesday,  Jan,  19, 1897. 
(Before  Wbiqht  snd  Bbucb.  JJ.) 

Beg.  V,  Thb  Clbbk  of  Assizb  of  thb  Oxfobd 

OiBCUiT.  (a) 

Criminal  law —  Coroners — InquisiHon  —  InquisU 
tion  setting  out  special  fads — Sufficiency  of. 

A  coroner*s  inquisition  stated  injuries  caused  by  a 
fall  into  a  quarry  were  the  cause  of  deaths  and 
that  by  the  neglect  of  three  named  persons  /o 
cause  the  quarry  to  he  fenced  the  deceased  fell 
therein,  and  "  that  therefore  the  said  three  per- 
sons did  feloniously  kill  and  slay  the  deceased.'* 

Held,  that  the  inquisition  was  bad  on  the  face  of  it, 
and  ought  to  be  quashed,  upon  the  ground  that, 
as  the  charge  oj  nuinslaughier  at  the  end  was 
qtialified  by  an  introductory  statem^ent,  such  in- 
troductory statement  must  show  a  legal  duty  on 
the  part  of  the  a^^cused  sufficient  to  maintain  the 
charge,  wKich  it  did  not. 

Bulb  nisi  for  a  writ  of  certiorari  to  remove  into 
the  High  Court  a  coroner's  inquisition  and  recog- 
nisances, for  the  purpose  of  quashing  the  same. 

The  inquisition  was  taken  before  Edward  M. 
Grace,  one  of  the  coroners  for  the  county  of 
aioucester,  on  the  30th  Dec.  1896,  and  the  4th 
Jhh.  1897,  in  the  parish  of  Stapleton,  as  to  tbe 
cause  of  the  death  of  one  G^rge  Seaboume,  and 
the  inquisition  stated : 

That  the  jury  upon  their  oaths  do  say  that  the  said 
Greorg^  Seaboume  was  found  dead  on  the  26th  Deo. 
1896,  at  a  quarry  at  Stapleton,  in  tbe  oonnty  of  Glouces- 
ter, and  that  the  oanse  of  his  death  was  injuriee  to  his 
head  and  back,  oaased  by  a  fall  into  a  qoarry,  and  so  do 
further  say  that  by  the  neglect  of  Edward  Taokett 
DanielU  Thomas  Free,  and  Alfred  John  Saise,  to  fence, 
or  cause  to  be  fenced,  the  said  quarry,  George  Seaboume 
fell  therein,  and  that  therefore  the  said  Edward  Taokett. 
DanieU,  Thomas  Free,  and  Alfred  John  Saise  did  felo- 
niously kill  the  said  Georf^e  Seaboume. 

It  appeared  that  Mr.  Thomas  Free,  mentioned 
in  the  inquisition,  was  the  chairman  or  managing 
director  of  a  stone  quarry  company,  which  owned 
the  quaiTy  in  question ;  and  E.  T.  Daniell  and  A. 
J.  Saise  were  respectively  the  chairman  of,  and 
the  inspector  of  nuisances  for,  the  Stapleton 
Urban  District  Council,  within  whose  district  the 
quarry  was  situate.  A  road  ran  along  the  edge  of 
the  quarry  above  the  place  where  the  deceased 
was  found,  and  it  appeared  that  the  road  at  this 
place  was  not  properly  fenced,  and  had  not  been 
properly  tenced  for  some  years. 

The  inquisition  now  sought  to  be  quashed  was 
lodged  with  the  Clerk  of  Assize  of  the  Oxford 
Circuit ;  and  a  rule  for  a  certiorari  was  obtained 
at  the  instance  of  E.  T.  Daniell  and  A.  J.  Saise. 
directed  to  the  clerk  of  assize,  to  bring  up  the  in- 

(a)  Beported  by  w.  w.  Oaa,  Esq.,  Barrister-at-Law. 
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quisition  to  be  quashed  on  the  i^pround  that  it  was 
bad  in  law  on  the  face  of  it.  and  did  not  disclose 
any  offenoe  on  the  part  of  the  persons  named 

therein. 

A.  Lyttelton,  for  *the  coroner,  showed  cause. — 
This  inquisition  is  perfectlj  good  in  law,  be- 
cause it  states  that  the  peisons  named  therein 
"did  feloniously  kill  and  slay"  the  deceased. 
That  is  a  proper  and  sufficient  charge  of  man- 
slaughter, and  the  earlier  part  of  the  inquif-ition 
may  be  rejected  as  surplusage.  Where  an  inqui- 
sition contains  two  or  more  findinsrSf  it  may  be 
good  as  to  part,  and  void  as  to  the  remainder : 
(Short  and  Mellor's  Oro^n  Office  Practice,  p.  109). 
Even  if  the  inquisition  be  bad  in  form  the  court 
ought  not  to  quash  it,  as  the  depositions  show  the 
position  of  the  defendants,  and  that  there  was  a 
neglect  of  duty  by  them  which  was  the  direct 
cause  of  the  deceased's  death.    By  sect.  3  of  the 

aaarry  (Fencing)  Act  1887  (50  &  51  Vict.  c.  19), 
is  quarry,  being  adjacent  to  the  highway,  ought 
to  hnve  been  kept  reasonably  fenced  for  the  pre- 
vention of  accidents,  and  not  having  been  so  kept 
it  became  a  public  nuisance  by  virtue  of  that 
section.  It  was  the  duty  of  the  defendant,  Thomas 
Free,  as  chairman  of  the  quarry  company,  to  see 
that  the  quarry  was  properly  fenced ;  and  it  was 
the  duty  of  the  other  defendants  in  their  public 
capacity  to  see  that  this  fencing  was  properly 
carried  out.  The  inquisition  thus  shows  that 
there  was  an  omission  on  the  part  of  these  persons 
to  do  their  duty,  and  as  such  omission  arose  frdm 
negligence  it  is  a  case' of  manslaughter :  (Beg.  v. 
Hnghes,  26  L.  J.  202,  M.  C).  In  Beg,  v.  Poeock 
(17  Q.  B.  34),  the  court  held  to  be  bad,  and 
quashed,  an  inquisition  which  found  that  trustees 
appointed  for  the  purpose  of  repairing  certain 
roads  were  guilty  of  the  manslaughter  of  a  person 
who  was  accidentally  killed  in  consequence  of  one 
of  the  roads  being  out  of  repair  through  the 
neglect  of  the  trustees.  That  case  was  decided  on 
the  ezpi'ess  ground  that  there  the  death  was  not 
the  immediate  result  of  the  personal  neglect; 
which  distinguishes  the  case  from  the  present, 
where  the  death  was  the  immediate  result  of  the 
neglect  of  the  defendants  to  fence.  I  submit,  on 
behalf  of  the  coroner,  that  he  merely  did  what  he 
was  bound  to  do  in  returning  this  inquisition. 

Danckwerts,  for  the  defendants  Daniell  and 
Sttise,  in  support  of  the  rule. —  Beg.  v.  Poeock 
'{uhi  sup.),  where  the  inquisition  was  quashed, 
is  still  an  authority  on  this  point.  When 
that  case  was  decided  the  Act  14  &  15  Yict. 
c.  1(X)  (the  Criminal  Procedure  A.ct  1851)  was  then 
in  existence,  and  sect.  4  of  that  Act  contained  a 
provision  similar  to  that  in  sect.  6  of  the  24  &  25 
Vict.  c.  100  (the  Offences  against  the  Person  Act 
1861),  which  latter  section  states  that  it  shall  be 
sufficient  in  any  indictment  for  manslaughter  to 
charge  that  the  defendant  *'  did  feloniously  kill 
and  slay"  the  deceased;  and  in  Beg.  v.  Ingham 
(10  L.  T.  Rep.  456;  5  B.  &  S.  257),  it  was  held 
that  this  provision  applies  to  a  coroner's  inquisi- 
tion. Therefore,  if  it  be  now  objecte  1  that  by 
sect.  6  of  the  24  &  25  Viet.  c.  100,  it  is  sufficient 
to  charge  that  the  defendant  did  feloniously  kill 
and  slay  the  deceased,  it  may  be  answered  that 
the  same  objection  would  have  been  applicable 
equally  in  Beg.  v.  Poeock  (uhi  aup.),  where  it  was 
not  allowed  to  prevail.  The  test  alwavs  laid 
down   was,  that    if   the   inquisition   was  bad  on 


demnrrer  this  court  would  quash  it.  Now,  how- 
ever,  there  is  power  to  amend  the  inquisition^  and 
if  tbo  judge  thought  it  could  be  amended  he  would 
have  a  discretion  so  to  amend  under  sect.  20  of 
the  Ooronen  Act  1887  (50  &  51  Yict  c.  71).  The 
inquisition  is  clearly  bad  at  common  law,  and 
would  have  been  so  held,  because  it  does  not  set 
out  all  the  facts  from  which  the  alleged  duty 
arose.  The  inquisition  is  therefore  bad  on  the  face 
of  it,  and  on  this  point  I  cite  Beg.  v.  Poeock  {ubi 
9up.).  It  is  for  the  coroner  to  show  that  it  is  good, 
because  if  it  be  bad  no  judse  would  amend  in  such 
a  case  as  this  under  sect.  20,  and  the  only  power 
of  amendment  is  under  that  section. 

H.  StUton  for  the  Public  Prosecutor. 
Owynne  James  for  the  defendant  Free. 

Wright,  J. — ^I  think  this  inquisition  must  be 
quashed.  If  it  had  been  simply  found  that  the 
three  defendants  did  feloniously  kill  and  slay  the 
deceased  person,  it  would  clearly  have  been  enough ; 
but  I  think  it  appears  to  be  a  general  rule  of 
criminal  pleading,  K>r  which  a  good  deal  of  support 
can  be  found  in  a  number  of  references  collected 
in  Archbold*s  Plesding  and  Evidence  in  Criminal 
Gases  (21st  edit.),  pp.  62, 229,  ei  seq.,  that,  ali  hough 
a  simple  statutory  form  of  indictment  or  inquisi- 
tion may  suffice,  still,  if  the  party  choose  to  resort 
to  what  may  be  called  a  special  indictment  or 
inquisition,  the  case  is  altered;  and  then  it 
appears  that  every  part  of  the  special  indictment 
or  inquisition,  which  states  the  material  elements 
of  the  offence,  must  state  it  so  as  in  law  to  state  a 
sufficient  matter  to  support  a  conviction.  No 
doubt,  it  is  now  very  seldom  m^^terial,  because  in 
the  great  majority  of  cases  there  is  abundant  power 
to  amend ;  but  unless  that  defect  is  so  amended 
it  would  seem  to  be  fattl  on  demurrer,  and  in  a 
proper  case,  upon  application  to  quash  the  inqui- 
sition, it  would  be  quashed.  Let  me  test  the  case 
in  this  way  :  Supposing  that  at  the  trial  the  jury 
were  to  find  a  sp>  cial  verdict  following  the  very 
termn  of  this  inquisition,  it  would  obvionsly  b« 
entirely  bad ;  and  it  seems  to  me  that  that  is  a 
very  fair  test  to  apply.  There  is  no  common  Uw 
duty  to  fence  h  quarry  which  is  not  stated  to  be 
so  situate  as  to  be  a  public  nuisance.  There  is 
no  statutory  duty  to  fence  it  unless  it  is  within  a 
certain  distance  of  a  highway,  and  there  is  do 
allegMtion  here  that  the  defendiintsor  any  of  them 
bad  any  such  relation  to  the  quarry  hs  to  involve 
them  in  a  personal  liability.  Therefore,  clearly  a 
special  verdict  to  this  effect  would  have  been 
entirely  bad,  but  I  do  not  say,  and  I  do  not  think, 
that  that  is  an  absolute  test.  We  clearly  have 
jurisdiction  to  qiiaMh  this  inquisition,  because  we 
are  bound  by  the  case  of  Beg.  v.  The  Directors  of 
the  Great  Western  BaUway  Company  (58  L.  T. 
Bep.  765 ;  20  Q.  B.  Div.  410)  to  hold  that  the 
jurisdiction  of  the  Queen*s  Bench  Division  in 
that  respect  is  not  in  any  way  fettered  by  sect.  20 
of  the  Coroners  Act  18^57,  and  that  the  jurisdic- 
tion of  this  coui't  to  quash  an  inqaisition  for  irre- 
gularity on  the  face  of  it  is  left  untouched  by  that 
section,  which  only  binds  courts  of  assize  and  so 
on,  and  which  contemplates  an  amendment  by  the 
court  before  whom  the  person  charged  is  brought 
for  trial.  But,  although  we  have  abnudint  power 
to  quash,  we  might  refuse  to  exercise  it  u^i  less  we  saw 
there  was  some  substance  in  the  objection.  Here 
unqnestionably  as  regards  two  of  the  defendanlB 
there  is  a  most  serious  defect  in  the  charge  against 
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thi'm.  I  do  not  tbink  tbat  it  can  be  contended 
for  a  moment  that  members  of  a  district  coancil, 
or  other  bodj  of  that  kind,  are  liable  to  a  charge 
of  manslaagbter  simply  becanse  they  have  omitted 
to  exprciH)  powers  vested  in  them  to  cause  other 
people  to  fence  places.  If  we  thought  there  was 
no  substance  in  the  objection  we  should  probably 
have  left  the  matter  to  be  dealt  with  by  tne  judge 
at  the  asf-izes.  But,  seeing  tbat  the  case  as 
against  two  of  the  defendants  is  of  such  a  charac- 
ter tha*  it  would  be  a  gross  injustice  to  make  them 
appear  at  the  aasizes  and  make  them  stand  their 
trial  upon  thn  coroner's  inquisition,  I  think  we 
ought  to  interfere  and  quash  this  inquisition  upon 
the  grounds  I  have  stated.  The  reasons  I  have 
stated  apply  equally  to  Mr.  Free  as  regards  the 
power  to  quash,  but  the  case  of  Mr.  Free  may 
appear  a  different  one  in  substance,  though  I 
do  not  say  it  is.  He  is  said  to  be  chairman  of 
the  quarry  company,  and  it  may  be  there  is  a  case 
against  him.  We  cannot  say  there  is  no  cas-^ 
against  him ;  and,  therefore,  what  we  have  paid 
oaght  not  to  prejudice  the  right  of  the  Public 
Prosecutor,  if  he  thinks  fit,  to  carry  the  case 
further  against  bim,  but  merely  that  he  stands  on 
a  different  footing  to  the  others.  It  follows  that 
the  recognisances  must  be  quashed  without  refe. 
renoe  to  what  the  form  of  them  is. 

Bbuce,  J. — I  am  of  the  same  opinion.  It  is 
quite  true  that  the  inquisition  contains  words 
which,  if  they  stood  alone,  would  have  been  a 
good  inquisition  ;  but  these  words  cannot  be  sepa- 
rated from  the  introductory  part  of  the  inquisi- 
tion, or  from  the  statement  which  is  coupled  with 
the  important  words  of  the  inquisition  by  the  word 
**  therefore."  The  inquisition  professes  to  show 
the  particulars  under  which  the  duty  arose ;  and 
it  says  because  that  duty  was  not  performed, 
therefore  there  was  a  felonious  act,  but  the  inqui- 
sition altogether  neglects  to  set  out  in  the  early 
part  of  it  any  facts  which  impose  a  duty.  The 
inqnisition  is  as  if  it  stood  thus :  "  The  deceased 
fell  into  a  quarry  and  was  found  dead,  and  there- 
fore the  persons  named  in  the  inquisition  did 
feloniously  kill  and  slay  the  deceased."  Where 
the  inquisition  condescends  to  particulars,  and 
when  those  particulars  are  insufficient  to  set  out 
any  legal  duty  or  culpable  negligence,  I  think  we 
must  quash  it  as  bad  on  the  face  of  it.  With 
reference  t^  the  case  against  the  manager  of  the 
quarry,  I  have  only  to  sdd  that  I  understand  it  to 
l>e  a  general  rale  of  law  that  a  person  is  not  to 
he  held  criminally  responsible  for  the  neglect  of  a 
Babordinate ;  and,  if  he  could  establish  that, 
though  there  was  neglect  to  fence  the  quan-v,  it 
was  not  his  neglect,  but  the  neglect  of  a  subor- 
dinate person,  he  has  power  to  do  so. 

Rule  absolute. 

Solicitors  for  the  Coroner,  Bridges,  Sawtell, 
and  Co.,  for  Thurstons  and  Jollv,  Thornbury. 

^licitors  for  the  defendants  Daniell  and  Saise, 
Roweliffes,  Bawle,  and  Co.,  for  Benson,  Carpenter, 
and  Co.,  Bristol. 

Solicitors  for  the  defendant  Fi*ee,  Bowcliffes, 
Bawle,  and  Co.,  for  Salisbury  and  Griffiths, 
Bristol. 

Solicitor  for  the  Public  Prosecutor,  The  Solicitor 
to  the  Treasury. 
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Saturday,  Jan.  23, 1897. 

(Before  Wsioht  and  Bbuge,  JJ.) 

HoLLOWAT  (app.)  V,  Coster  (resp.).  (a) 

Vaccination — Notice — Service  of — Sufficiency  of 
service — Vaccination  Act  1867  (30  7t  31  Vict, 
c.  84),  a.  31. 

Persoruxl  service  of  the  notice  required  by  sect.  31 
of  the  Va^inaiion  Act  1867  fo  be  given  to  a 
parent  to  have  his  child  vaccinated,  is  not  neces- 
sary, nor  is  it  necessary  to  show  affirmatively 
that  such  notice  reached  the  person  for  whom  it 
was  intended.  The  question  tf  the  suffi^dency  of 
such  service  is  a  question  of  fact  to  he  determined 
by  the  justices  upon  the  circum^stances  of  each 
particular  case. 

Casb  stated  by  justices  of  the  peace  for  the 
borough  of  Andover,  as  to  the  sufficiency  of  the 
service  of  a  vaccination  notice  under  the  V  accina- 
tion  Act  1867  (30  &  31  Vict.  c.  84). 

The  appellant,  Holloway,  was  summoned  before 
the  justices  to  answer  an  information  exhibited  by 
the  respondent,  John  Coster,  vacciuiition  officer 
of  the  Andover  Union,  under  sect.  31  of  the 
Vaccination  Act  1867,  for  having  neglected  to  have 
his  daughter  vaccinated  after  haviug  due  notice 
to  do  so. 

The  case  was  heard  before  the  justices  on  the 
5th  Oct.  1896,  when  they  orderad  the  appellant 
to  have  the  child  vaccinat«*d  and  to  pay  the  costs 
forthwith,  and  in  default  of  payment  and  distress 
tu  be  impridoned  for  three  days. 

At  the  hearing  of  the  case  the  appellant  did 
not  appear,  but  ne  was  represented  by  counsel, 
who  took  the  objection  that  thei'e  was  no  proof  of 
the  service  of  the  statutory  notice  under  sect.  31, 
and  that  the  service  of  such  notice,  if  delivered 
otherwise  than  personally,  must  be  shown  to  have 
reached  the  person  to  be  notified:  {Knight  v. 
Halliwell,  30  L.  T.  Rep.  359 ;  L.  R-p.  9  Q.  B.  412). 

The  evidence  ata  to  the  service  of  the  juotice  was 
as  follows :  The  witnesses  were  (1)  the  respondent 
(Mr.  Coster),  v^ho  swore  that  he  made  out  notice 
"  C.*'  in  respect  of  Daisy  Holloway,  that  he  aii- 
dressed  it  to  James  Holloway  (the  appellant  and 
father  of  the  child),  and  handed  it  on  the  26th 
June  1896  to  one  Plumley,  for  d**liv^»ry  to  the 
appellant;  (2)  Plumley — ^who  had  been  accustomed 
to  serve  County  Court  summonses  and  other 
notices — who  swore  that  he  received  a  number  of 
notices  from  Mr.  Coster,  and  amongst  them  one 
for  James  Holloway,  and  that  he  took  this  notice 
to  Holloway's  house  and  gave  it  to  a  woman  there 
telling  her  that  it  was  a  vaccination  notice,  but 
he  could  not  swear  that  the  woman  was  the  wife 
of  James  Holloway,  or  as  to  the  date  on  which  he 
delivered  the  notice,  except  that  it  was  the  day 
after  the  respondent  had  nanded  all  the  notices 
to  him,  and  in  cross-examination  he  said  that  he 
could  not  swear  that  the  notice  which  he  left  with 
the  woman  at  Holloway*s  house  was  in  respect  of 
Daisy  Holloway,  but  that  the  respondent  when 
he  gave  him  the  notice  said  nothing  about  the 
name  of  the  child,  and  that  tbe  notice  was  filled 
up  when  he  received  it  and  that  he  did  not  open 
it. 

The  justices  were  advised  by  their  clerk  that, 
if  they  were  satisfied  that  the  notice  was  served 
upon  the  appellant  in  a  manner  as  effectual  as  if 
the  I'espondent  had  properly  addressed  aud  posted 
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it,  then  the  service  would'  be  good,  and  there- 
upon the  majority  of  the  justices  overruled  the 
objection. 

The  question  now  was  whether  the  majority  of 
the  justices  were  right  in  holding  the  service  of 
the  notice  good 

Sect.  31  of  the  Vaccination  Act  1867  (30  &  31 
Vict.  c.  84)  provides : 

If  any  registrar,  or  any  offioer  appointed  by  th^ 
guardians  to  enforce  the  proviei  ma  of  this  Act,  sIimII 
frive  information  in  writing  to  a  jostioe  of  the  peaoo 
that  he  has  reason  to  believe  that  any  child  noder  the 
age  of  fourteen  3  ears,  being  within  the  union  or  parish 
for  which  the  informant  acts,  has  not  been  suc<  ersfnlly 
vaccinated,  and  that  he  has  given  notice  to  the  parent 
or  person  having  the  oustodj  of  such  child  to  procure 
its  being  vaccinated,  and  that  this  notice  has  been  dis- 
regarded, the  justice  may  summon  such  parent  or  person 
to  appear  with  the  child  before  bim  at  a  certain  time 
and  place,  and  upon  the  appearance,  if  the  jusHon  nhall 
find,  after  »nch  examination  as  he  shall  deem  neces>*ar?, 
that  the  child  has  not  been  vaccinated,  nor  has  already 
had  the  smallpox,  he  may,  if  he  see  fit,  make  an  order 
under  his  hand  and  seal  directing  snob  child  to  be 
vaccinated  within  a  certain  time,  &c. 

SehultesS'Young  for  the  appellant. 
The  respondent  did  not  appear. 

Wbioht,  J. — The  only  question  which  the 
justices  had  to  decide  was  whether  the  notice  was 
suflBciently  served.  No  particular  mode  of  s-rvioe 
is  required  by  the  statute,  and  that  being  so,  it  is 
a  question  for  the  justices  to  determine  upon  the 
facrs  of  each  particular  case  whether  the  notice 
reached  the  person  for  whom  it  was  intended. 

Bbttcb,  J. — All  the  justices  had  to  determine 
was  whether  the  notice  reached  the  defendant. 
The  justices  found  it  had  reached  him,  and  it  was 
a  question  of  fact  for  them.    ^^^^  dUniU^d. 

Solicitor  for  the  appellant,  Ckeverton, 


Saturday,  Jan.  23,  1897. 
(Before  Wright  and  Bbucb,  JJ.) 

SouTHCOMBB  (app.)  V.  Thb  Guabdians  of  the 
Yboyil  Union  (resps.).(a) 

Vaccination  —  Neglect    to  procure  vaccination  — 
Justice  signing  surwmons — Necessity  of  subse- 
quent   order    being   siqned    by  same  justice — 
Vaccination  Act  1867  (80  &  31  Vict.  c.  84),  «.  31. 

It  is  not  necessary  that  the  justice  who  grants  a 
summons  under  sect.  31  of  the  Vaccination  Act 
1867  should  afterwards  near  the  case,  or  sign 
the  order  directing  the  vaccination  to  take 
place. 

Ca8B  stated  by   justices  of  the  peace  for  the 
borough  of  Yeovil. 

At  a  petty  sessions  held  for  the  borough  of 
Yeovil  on  the  3rd  Nov.  1896,  the  appellant  was 
summoned  on  the  information  of  the  duly 
appointed  vaccination  officer  of  the  guardians  of 
the  Yeovil  union  (the  respondents)  for  that  he  (the 
appellant)  being  the  parent  of  a  certain  child 
under  the  age  of  fourtetfU  years  unlawfully  did 
omit  to  carry  into  effect  a  certain  order  of  the 
court  of  summary  jurisdicti*  n  sitting  on  the 
Ist  Sept.  1896,  made  pursuant  to  sect.  31  of  the 

(«)  Beportad  by  W.  W.  Oaa.  Esq  ,  B«rriaier  a»>L»w. 


Vaccination  Act  1867,  wherebv  it  was  ordered 
that  the  appellant  should  cause  the  said  child  to 
be  vaccioated  within  twenty-one  days  from  the 
date  thereof,  the  said  period  hai'ing  expired  and 
the  child  not  haviog  been  so  vaccinated  nor  shown 
to  be  unfit  to  be  vaccinated  nor  to  be  insus- 
ceptible of  vaccination,  contrary  to  sect.  31  of 
the  Act. 

The  appellant  was  convicted  and  fined  5s. 

It  was  proved  or  admitted  (a)  that  on  the  30th 
July  1896  the  vaccination  offioer  laid  an  informa- 
tion against  the  appellant  before  Mr.  John  Curtis.' 
one  of  the  justices  of  the  peace  for  the  borough, 
by  whom  a  summons  was  granted  founded  upon 
such  information  ;  that  such  summons  was  re- 
turnable on  the  4th  Aug.,  but  st  the  request  of 
the  appellant  the  hearing  was  adjourned  until  the 
1st  Sept.,  on  which  day  the  information  was  heard 
at  b  petty  sessions,  at  which  there  were  present 
the  said  John  Curtis,  and  three  other  ju»tices  of 
the  borough,  who  duly  adjudicated  upon  the 
matter,  the  appellant  being  represented  at  the 
hearing  by  his  solicitor;  (b)  that  a  formal  order 
was  drawn  up  and  signed  by  two  of  the  justices 
and  served  on  the  appellant  on  the  9th  Sept.,  and 
that  the  said  John  Curtis  was  not  one  of  the 
justice's  who  had  signed  this  order;  (c)  that  the 
order  had  not  been  complied  with. 

It  was  contended  on  behalf  of  the  appellant 
that- the  words  of  seer.  31  of  the  Vaccination  Act 
1867  make  it  necessary  that  the  justice  before 
whom  the  original  information  is  swt»m  must  not 
only  sign  the  summons  served  on  the  appellant, 
but  must  also  hear  it  and  sign  the  order,  and 
that  the  appellant  having  been  served  with  an 
order  not  signed  by  such  justice  had  just  ground 
for  refusing  to  comply  with  it,  as  it  was  a  bad 
order. 

The  justices  were  of  opinion  that  the  justice 
who  acted  before  the  bearing  need  not  be  one  of 
the  justices  before  whom  the  case  was  heard  and 
determined,  and  by  whom  the  order  was  signed ; 
and,  further,  that  the  order  was  made  by  the  said 
John  Curtis,  although  not  signed  by  him,  and 
they  gave  their  determination  against  the  appel- 
lant. 

The  questions  for  the  opinion  of  the  court 
were:  (1)  Whether  the  justice  who  signed  the 
summons  must  hear  it  and  sign  the  order; 
(2)  whether  the  appellant  was  justified  in  refusing 
to  comply  with  tne  order  served  on  him  on  the 
ground  that  it  was  not  signed  by  the  said  John 
Curtis. 

Schulte9s-You,ng  for  the  appellant. 

The  respondent  did  not  appear. 

Wbioht,  J. — I  think  that  the  objection  m  this 
case  was  taken  at  the  wrong  stage.  If  there  was 
anything  in  the  objection  proceedings  might  have 
b^en  taken  to  quash  the  order.  But  apa  rt  from 
that,  I  think  it  reasonable  to  hold  that,  as  the 
Summary  Jurisidiction  Act  1848  is  incoi*porated 
with  the  Vaccination  Act  by  sect.  33  of  the  Act, 
the  provisions  of  the  Summary  Jurisdiction  Acts 
should  be  applied  to  this  case.  That  being  so. 
it  was  not  necessary  for  the  justice  who  signed 
the  summons  to  hear  and  deteimine  the  case, 
and  sign  the  order.  I  think,  however,  that  the 
case  is  not  free  from  doubt 

Bbucb,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  it  would  be  most  unreasonable  to  hold 
that,  if  the  justice  who  signed  the  summons  should 
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be  iU  or  dead,  it  would  be  necessary  to  take  out  a 
fresh  .nmmons.  ^^p^  dUmi**ed. 

Solicitors  for  tbe  appellant,  Sharpe,  Parker,  and 
Co.,  for  Eendall,  YeovU. 


Friday,  Jan,  29,  1897. 

(Before  Wbioht  and  Brucb,  JJ.) 

St.  Olatb's  Union  (apps.)  v.  Cantebbuby 
Union  (respsO-Ca) 

Poor  law — Settlement  hy  residence —  Term  of  three 
years — Irremovability  in  each  year — Period  of 
absence  as  paiient  in  hospital — Divided  Parishes 
Act  1876  (39  lit  40  Vict,  e.  61),  s.  34f— 9  *  10  Vict, 
c.  ^, «.  1. 

A.  F.,  the  father  of  a  child  under  the  a^e  of  sixteen, 
went  to  live  in  a  parish  in  the  appellant  union 
in  Jui/y  1892,  ana  continued  to  nave  his  home 
there  until  his  death  in  April  1896.  During  the 
months  of  May,  June,  and  July,  1895,  he  was 
absent  from  his  home  first  in  the  Brompton 
Hospital  for  diseases  of  the  chest,  and  afterwards 
in  a  convalescent  home. 

Held,  that,  during  the  period  when  A.  F.  was  in 
the  hospital  and  convalescent  home,  he  was  a 
"patient  in  a  howital "  loithin  the  meaning  of 
sect.  1  of  9  <l  10  Vict,  c,  66,  so  as  to  exclude  that 
period  from  the  computation  of  the  tims  of  his 
residence  in  the  parish,  and  therefore  (according 
to  Dorchestf'r  Union  v,  Weymouth  Union  (54 
L  T.  Bep,  52;  16  Q.  B,  Div,  31)  A,  F,  had  not 
resided  in  the  parish  "for  the  term  oj  three  years, 

.  in  such  manner,  and  under  such  circumstances, 
in  each  of  such  years  as  would  in  accordance 
wi^  the  several  statutes  in  that  behalf  render 
him  irremovable,"  so  as  to  a/^cmire  a  settlement 
in  the  parish  under  sect,  34  of  the  Divided 
Parishes  Act  1876. 

Semble  (per  Wright,  J.),  that  A,  F.^s  child,  who 
at  the  age  of  nine  became  chargeable  to  the 
respondent  union,  ujithin  which  he  had  resided 
since  he  was  one  year  old,  had  not  acquired 
a  status  of  irremovability  in    the    respondent 


unton. 


Appeal  by  case  stated  from  a  decision  of  the 
R-corder  of  Canterbury,  confirming  an  ord-jr 
made  by  two  jiicttices  for  the  removal  of  Edward 
James  Farr,  from  t^e  parish  of  St.  Mary,  Bi-edin, 
in  the  city  of  Cant  rbury,  in  the  Canterbury 
UnioD,  to  tbe  parish  of  Botherhithe,  in  the  St. 
Olavc's  Union. 

Game, 

1.  On  the  1st  April  1896  Edward  James  Farr, 
aged  nine  year<*,  b«-  came  chargeable  to  the  redpon- 
dent  union. 

2.  On  the  24' h  April  1896  an  application  was 
made  to  two  of  the  justices  of  tbe  city  of  Canter- 
bury,  for  an  order  for  the  removal  of  the  pauper 
Edward  James  Farr,  from  the  respondent  union 
to  the  appellant  union,  and  an  order  was  that  day 
made*  on  such  application  adjudging  Edward 
James  Farr  to  be  legally  settled  in  the  parish  of 
Botherhithe,  in  thu  appellant  union.  From  this 
order  the  appellants  brought  this  app^^al. 

3.  Edward  Jamen  Farr  is  the  lawful  son  of 
Arthnr  Farr  and  Ellen  F  irr,  and  was  born  on  trie 
Ut  April  1887,  at  New  Cross,  in  the  Grr-euwiuu 
Union. 

(•)  Bepottod  bj  G.  U  Okamt,  Esq.,  Barrlstar-at-Law. 


4.  Ellen  Farr  died  on  the  22nd  June  1888,  and 
shortly  after  her  death  Arthur  Farr,  the  father, 
beine  of  opinion  that  his  children  would  be  bt-tter 
cared  for  in  the  country  in  the  charge  bf  the  female 
relations,  who  were  de«irioud  of  having  them,  sent 
Edward  James  Farr  who  was  then  about  one  year 
old  to  live  with  the  latter's  latf>  niother*s  aunt. 
H.  Miss  Tabarett,  at  Ashford,  iu  the  county  of 
K<»nt,  in  the  respondent  union. 

5.  Edward  James  Farr  lived  at  Ashford,  with 
Miss  Tabarett  until  1889,  wht'h  he  was  taken 
charge  of  by  a  sister  of  his  late  mother,  a  Mrs. 
Barker,  and  lived  with  her  in  the  parish  of  St. 
Mary,  Bredin,  in  the  respondent  uniou  until  he 
was  sent  to  the  respondents*  workhouse. 

6.  Arthur  Farr  never  intended  that  the  absence 
of  the  said  Edward  J^mes  Fan*  should  be  perma- 
nent, nor  did  he  ever  abandon  or  relinquish  his 
ri^ht  as  father  to  the  custody  aud  control  of  the 
child,  nor  did  Miss  Tabarett  or  Mrs.  Barker  take 
tbe  permanent  charge  of  Edward  James  Farr. 

7.  Durinpf  the  whole  of  the  time  Edward  James 
Farr  lived  in  the  respondent  union  with  his  aunt 
Mrs.  Barker,  Arthur  Farr  never  contributed 
anything  towards  his  maintenance,  clothing,  or 
education.  The  Barkers  were  in  comf  -rtable 
circumstance*!,  and  never  desired  that  he  should 
so  contribute.  Arthur  Farr  only  saw  hi^  son  once 
during  this  period,  when  the  child  was  brought  to 
London  for  the  day  on  a  visit. 

8.  On  the  23rd  July  1892  Arthur  Farr  re- 
married, and  on  the  same  day  went  to  live  in  the 
parish  of  St.  Mary,  Botherhithe,  in  the  appellant 
union,  not  ^'aving  previously  resided  there.  From 
that  time  till  his  death  be  continued  to  have  his 
residence  and  his  home  in  the  appellant  union 

9.  On  the  Ist  May  1895  Arthur  FaiT  was 
admitted  into  the  Brompton  Hospital  for  con- 
sumption and  diseases  01  the  chest,  situate  out- 
side the  appellant  union,  where  he  remained  till 
the  end  of  June.  He  then  went  to  a  convd-iesct-nb 
home  in  (-x)nnection  with  the  said  hospital  at 
Sandgate  (also  outside  the  appellant  uaiou),  whei-e 
he  remained  till  the  29th  July  ,1895.  when  he 
returned  to  his  home  in  the  appellant  union,  and 
remained  there  till  his  death  on  the  15th  April 
1896. 

10.  Arthur  Farr  went  to  th^  hospital  intending 
to  return  to  hU  home  in  the  appellant  union  an 
soon  as  he  was  well  enoui^^h  to  do  so.  During  hiu 
temporary  absence  his  wife  i*einained  in  his  house 
where  his  said  home  was  kept  together  by  means 
of  an  allowance  whica  his  eujplo^'er  made  to  him 
throughout  hi**  illness. 

11.  In  March  1896  Mrs.  Barker  wrote  to  Arthur 
Farr  requesting  him  to  take  Edward  James  Farr 
back,  stating  he  had  become  unman^eable. 
Arthur  Farr  was  thea  too  ill  to  reply,  ffis  wife 
wrote  for  him  stating  that  he  was  desirous 
of  having  his  boy  back,  but  was  unable  to 
do  so  owing  to  his  illness.  On  receipt  of  this 
reply  Mrs.  Barker  sent  Edward  James  FaiT  to 
the  respondents'  workhjuse  on  the  1st  April 
1896. 

12.  The  appellants  contended:  (1)  that  the 
pauper  Edward  James  Farr  had  tesided  from 
April  1889  until  the  1st  April  1896  iu  th«-  respon- 
dent unjon,  under  such  circumstances  that  he 
had  thereby  at  t^e  date  of  the  application  for  the 
order  of  removal  acquired  a  status  of  irremov. 
ability  in  his  own  right  in  the  respondent,  union 
as  his  actual  bodily  residence  for  the  period,  and 
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under  the  oircumstanoes  above  mentioned  came 
within  and  satisfied  sect.  I  of  9  &  10  Yict.  c.  66, 
and  the  amending  statutes  11  &  12  Yict.  c.  Ill, 
8. 1 .  Hnd  24  &  25  Yict.  c.  55,  8.  1,  and  28  &  29  Yict . 
c.  79,  8.  8 ;  (2)  that  Arthur  Farr,  the  father  of 
tne  said  Edward  James  Farr,  had  not  acquired  a 
s-  ttlement  by  his  residence  in  the  appellant  union 
at  the  time  of  his  death  by  reason  of  his  absence 
from  that  union  during^  the  months  of  May, 
Jun<>,  aud  July,  under  the  circumstances  aboTe 
mentioned. 

13.  It  was  cont  nded  for  the  respondents :  (1 )  that 
the  pauper,  Edward  James  Farr,  being  under  the 
age  of  sixteen,  took  the  settlement  of  his  father, 
and  had  not  acquired  a  settlement  in  his  own 
right,  and  was  removable ;  (2)  that  the  father 
had  acquired  a  settlement  in  the  appellant  union. 

On  these  facts  the  recorder  held  :  (1)  that 
Edward  James  Farr  had  liOt  become  irremttvable 
in  the  respondent  union;  and  (2)  that  Arthur 
Farr  had  acquired  a  settlement  in  the  appellant 
union.  He  therefore  confirmed  the  order  for 
removal. 

The  appellant  union  appealed. 

By  9  &  10  Yict.  c.  66,  s.  1,  it  is  provided  that 

No  person  shall  be  removed  .  .  .  from  any  pariah 
in  which  snoh  person  tthall  have  resided  for  five  yeari« 
next  before  the  applioatioa  for  the  warrant :  ProTided 
always  that  the  tinae  during  which  such  person  iihall  he 
a  prisoner  in  a  prison,  or  shall  be  serving  Her  Majesty 
as  a  soldier,  marine  or  sailor,  or  reside  as  an  in-pensioner 
in  Greenwich  or  Chelsea  Hospital,  or  shall  he  confined 
in  a  lonatic  asylnm  .  .  .  or  as  a  patient  in  a 
hospital,  .  .  .  shall  for  all  purposes  be  excluded  in 
the  compntAtion  of  time  hereinhefore  mentioned. 

The  ^riod  of  five  years  required  by  the  above 
section  is  reuuced  by  24  &  25  Yict.  c.  55,  s.  1,  and 
by  28  &  29  Yict.  c.  79,  s.  8,  to  one  year. 

By  sect.  34  of  the  Divided  Parishes  Act  1876 
(39  &  40  Yict.  c.  61)  : 

Where  any  person  shall  have  resided  for  the  term  of 
three  years  in  any  jMursh,  in  such  manner  and  nnder 
sach  oircnmstances  in  each  of  such  years,  as  would  in 
acoordaice  with  the  Feveral  statutes  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be  settled 
therein  nutil  he  shall  acquire  a  settlement  in  some  other 
parish  by  a  like  residence  or  otherwise. 

Macmorran,  Q.O.  {Harper  with  him)  for  the 
appellant  union. — The  case  of  Dorchester  Union 
V.  Weymouth  Union  (54  L.  T.  Rep.  52 ;  16  Q.  B. 
Biv.  31)  has  decided  that  a  settlement  by  resi- 
dence can  only  be  acquired  by  a  continuous  resi- 
d'-nce  of  three  years  of  such  a  kind,  that  residence 
in  each  of  the  three  years  would  confer  a  status 
of  irremovability.  That  is  not  the  case  here,  for 
Arthur  Farr  was  a  '*  patient  in  a  hospital "  for 
three  months  of  one  of  the  years,  and  by  sect.  1 
of  the  9  &  10  Yict.  c.  66,  that  period  must  be 
excluded.  It  matters  not  whether  the  hospital  in 
which  he  was  a  patient  was  a  workhouse  hospital 
or  not.  Secondly,  the  child  Edward  James  Farr 
had  acquired  a  settlement  of  his  own  by  residence 
in  the  respondent  union.    He  referred  to 

Ouartiians  of  Poor  of  West  Ham,  v.  Chnrch'irardens 
of  8t,  Maitheio,  Beihnal  Gruen,  70  L.  T.  Bep.  318  ; 
(1894)  App.  Cas.  230; 

Reigate  Union  v.  Croydon  Union,  61  L.  T.  Bep.  733  ; 
14  App.  Cas.  465. 

G.  Hohler  for  the  r»»8pondent  union. —  The 
period  during  which  Arthur  Farr  was  in  the 
ho9|  ital  is  not  to  be  excluded  under  the  section, 


for  he  was  not  "confined"  as  a  patient  in  a 
hospital.  H«4  could  have  left  whenever  he  liked. 
Since  he  was  voluntaiily  in  the  hoepital*  and 
alwayM  retained  his  home  and  au  animiM  redeundi, 
thei'e  was  no  breach  in  his  residence  of  three 
year-.    He  cited 

Reg.  V.  OlofBop,  h.  Bep.  1  Q.  B.  227  ; 

Beg.  V.  Abiag^ion  Union,  L.  B«*p.  5  Q.  B.  406  ; 

Hartfield  v.  Hotkerfield,  17  Q.  B.  746. 

On  the  second  point  it  is  impossible  for  a 
child  who  has  had  no  emancipated  existence 
at  all,  to  acquire  a  settlement  by  residence  for 
itself. 

Wright,  J. — It  seems  to  me  that  on  the  fir  t 
point  arffued  by  Mr.  Macmorran,  namely,  as  tt> 
Arthur  Farr*8  settlemt-nt  in  the  appellant  union, 
the  appellants  are   entitled    to    our    judgment. 
Tbis  case,  which  is  not  an  easy  one,  turns  upon 
the  construction  of  sect  1,  of  9  &  10  Yict.  c.  66. 
It  is  conceded  by  the  appellants  that  Arthur  Farr, 
the  fath«>r,  resided  in  Kotherhithe  parish  a  suffi- 
cient time  to  give  him  a  status  of  irremovability 
in  each  of  three  years,  and  therefore  a  settle- 
ment unless  the  periods  of  his  residence  in  the 
Brompton  Hospital  and  the  convalescent  home 
are  to  be  stioick  out  from  the  computation  of 
time  in  one  of  the  three  years.    That  depends 
upon  the  question  whether,  during  the  time  that 
he   was  thus  absent  from  his  home,  he  was  a 
patient  in  the  hospital  within  the  meaning  of  the 
section.     We  are  bound  by  the  case  of  Dorchester 
Union  v.  Weymouth  Union  (ubi  sup,),  to  hold  that 
the  residence  requisite  for  a  settlement  shall  be  a 
residence  sufficient  to    confer    irremovability  in 
each  of  three  consecutive  years,  and  that  in  com- 
puting that  period  if  a  man  has  been  absent  in 
the  army,  or  in  a  number  of   other   ways,  you 
cannot  wipe  that  out  from  consideration  as  if  do 
such  thing  had  ever  taken  place.     The  question  is 
whether    the    statute  conferring    iiremovabiliry 
has  been  satisfied.    It  is  clumsUy  worded.    [The 
learned  Judge  read  the    maten«l    part  of    the 
section  and  continued  :]     Now  grammati<*ally  the 
sent  ence  reads  so  as  to  mean  '*  confined  "  as  a  patient 
iu  a  hospital,  but  the  section  is  so  dumny  that  1 
think  we  are  not  bound  to  read  it  in  this  way 
unless  by  doing  so  we  can  give  some  me>ining  to 
tbe  words.     I  cannot  see  that  the  word   **  con- 
fined *'  as  a  patient  in  a  hospital  could  liave  any 
definite   meaning,  and  therefore  we  must  refer 
back  to  the  word  *' reside"  to  govern  the  words 
**  as  a  patient  in  a  hospital."    Ic  seems  to  me, 
therofore,  that  the  woras  mean  simply  being  a 
patient  in  a  hospital,  the  common  sense  view  of 
th^  enactment  being  I  think  that  every  period  is 
to  be  excluded  from  the  computation  of  a  man's 
residence,   during  which   he  does  not  maintain 
himself.     In  that  view  the  period  during  which 
the  father  of  the  pauper  child  was  in  Brompton 
Hospital   and  the  convalescent  home   must    be 
excluded,  and  therefore  according  to  the  decision 
in  the  Dorchester  case  (ubi  sup.),  the  conditions 
of   irremovability   in  each  year  have   not  been 
satisfied.    As  regards  the  other  point  which  was 
argued  it  appears  even  more  difficult,  but  it  is 
unnecessary  now  to  consider  it.     However,  on  the 
whole,  I  think  the  appellants  are  wrong  on  that 
point.     It  is  difficult  to  conceive  how  a  child 
that  has  never  had  any  emancipated  residence  in 
Canterbury  at  all,  and  is  unemancipated  up  to 
the  present  time,  can  hare  acquired  a  status  for 


MAGISTRATES'   CASES. 


77 


Q.B.  Div.] 


MOBBIS  AND   OTHERS   (petB.)  V.  BbYSS  AND  OTHEBS   (resps.). 


[Q.B.  DiT. 


himself   while    his    father  whjb   resident  in   St. 
Olare's. 

Bbucb,  J. — I  am  of  the  same  opinion.  It  is 
difficult  to  read  the  section  grammatically,  bnt  I 
can  only  read  it  in  such  a  way  as  to  exclude  the 
period  of  the  father's  residence  in  hospital  from 
the  computation  of  the  time  required  for  irre- 
morability. 

Solicitors  for  the  appellants,  ArckoU,  Cockell, 
and  Chadwieh. 

Solicitors  for  the  respondents,  Speechlyy  Mum- 
ford,  and  Co.,  for  John  Plummer,  Canterbury. 


Jan.  28  and  Feb.  17, 1897. 

(Before  Hawkins  and  Kbnnbdt,  JJ.) 

MoBBis  AND  othbbs  (pets.)  V.  Bbyes  and 
OTHEBS  (resps.).  (a) 

School  Board — Triennial  election  of — Balloipapers 
—  Voting  by  crosses  placed  opposite  candidates' 
names — Principle  of  counting  crosses — Ballot 
papers  not  hearing  official  mark — Ballot  papers 
not  cancelled — General  order  of  Committee  of 
Privy  Council  on  Edv^iation,  1st  Aug.  1895. 

At  a  triennial  School  Board  election  held  under 
the  provisions  of  the  General  Order  of  the  Com,- 
mittee  of  the  Privy  Council  on  Education,  of  the 
1st  Aug.  1895,  several  voters  voted  by  placing 
one  or  more  crosses  opposite  the  name  or  namss 
of  one  or  more  candidates,  and  in  the  counting 
of  these  votes  upon  the  ballot  papers  a  difficulty 
arose  as  to  the  numerical  value  to  be  given  to 
each  cross.  There  were  also  some  baUoi  papers 
which  did  not  bear  the  official  m,arh,  stamp,  or 
perforation,  and  others,  inclosed  in  an  envelope 
marked  **  spoiled  ballot  papers,"  which  bore  no 
mark  of  cancellation. 

Held,  that,  in  counting  the  votes  on  the  ballot 
papers,  one  cross  ought  under  all  circumstances 
to  count  as  one  vote,  and  no  more ;  that  the  ballot 
papers  which  did  not  bear  the  official  mark  were 
properly  rejected  under  sect.  2  cf  the  Ballot  Act 
1872 ;  and  that  the  ballot  papers  which  bore  no 
mark  of  car^cellation  ought  to  have  been  rejected, 
as  there  was  no  evidence  that  they  were  ever  in 
the  ballot  boxes  at  all. 

Case  stated  by  Mr.  Edwin  C.  Cooke,  of  the  Elec- 
tion Petitions  Office. 

The  case  was  stated  for  the  opinion  of  the  court 
by  order  of  Hawkins,  J.,  made  on  the  16th  Not. 
1896,  under  sect.  93,  sub-sect.  7  of  the  Municipal 
Corporations  Act  1882,  in  the  matter  of  an  election 
petition  touching  the  election  of  members  of  the 
School  Board  for  the  united  school  district  of 
Brighton  and  Preston,  held  on  the  1st  Oct.  1896. 

At  the  above  election  there  were  eighteen  can- 
didates for  fifteen  seats,  and  the  retumini;:  officer 
declared  the  first  fifteen  candidates  to  be  duly 
elected. 

A  petition  was  presented  by  the  petitioners 
against  the  return  of  the  last  three  successful 
candidates  (the  respondents  Beves,  Stevens,  and 
Roth),  alleging  that  mistakes  had  been  made  by 
the  returning  officer  and  his  assistants  in  the 
counting  of  the  ballot  papers  and  the  votes  re- 
corded thereon ;  and  that,  by  reason  of  such  errors 
and  mistakes,  the  result  of  the  poll  was  not  accu- 
lately  ascertained  and  declared;   and  that  the 
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majority  of  votes  declared  for  the  respondents 
waji  only  an  apparent  majority,  and  that  the  three 
unsuccessful  candidates  (Bartlett,  Dodson.  and 
Houghton)  and  each  of  them  had  a  majority  of 
lawful  and  valid  votes.  The  petition  asked  for  a 
re-count  of  the  votes,  and  that  it  might  be  declaimed 
that  the  respondents  were  not  duly  elected,  and 
that  the  three  unsuccessful  candidates  were  duly 
elected  and  ought  to  have  been  returned. 

By  order  of  Hawkins,  J.,  the  case  raised  by  the 
petition  was  to  be  stated  as  a  special  case  to  be 
settled  by  Mr.  Cooke,  and  that  all  the  counted, 
tenderr^d,  and  rejected  ballot  papers  should  be 
examined  before  him  at  the  election  petitions 
office,  and  that  the  votes  recorded  thereon  in 
favour  of  the  three  respondents  and  the  three 
unsuccessful  candidates  should  be  re-counted,  and 
that  he  should  state  the  result  of  such  ezaujin"  - 
tion  and  re-count  in  a  special  case,  reserving  for 
the  considemtion  of  the  court  such  only  of  the 
ballot  papers  as  might  remain  at  the  conclusion 
of  the  re-count  in  dispute  bet«  ean  the  parties. 

Such  examination  and  re-count  took  place 
accordingly  before  Mr.  Cooke,  who— so  fai*  as  is 
now  material — ^reported  as  follows  : 

There  were  seven  ballot  papers  not  bearing  the 
official  mark,  stamp,  or  perforation.  These 
papers  contained  fifty  votes  distributed  among 
the  parties  to  this  petition.  AM  these  fifty  vtiteu 
Mr.  Cooke  disallowed  in  accordance  with  sect.  2 
of  the  Ballot  Act  1872  (35  &  36  Vict.  c.  33). 

There  were  certain  ballot  papers  upon  which 
the  voters  had  marked  a  cross  or  crosses ;  and  in 
these  cases  a  difficulty  arose  as  to  the  numerical 
value  to  be  attacoed  to  such  cross  or  crosses. 

For  convenience  these  ballot  papers  may  be 
classified  as  follows :  (a)  Fiye  ballot  papers 
marked  with  a  si  ogle  cross  opposite  the  name  of 
a  single  candidate ;  (6)  two  ballot  papers  marked 
with  a  single  cross  opposite  the  name  of  each  of 
three  candidates;  (e)  ten  ballot  papera  marked 
with  a  single  cross  opposite  the  name  of  each 
of  five  candidates;  (d)  eighteen  ballot  papers 
marked  with  a  single  cross  opposite  the  names  of 
two,  four,  six,  seven,  eight,  nine,  or  ten  candidates 
(e)  three  ballot  papers  marked  with  more  than  one 
cross  and  for  more  than  one  candidate. 

The  returning  officer  counted  the  crosses  above 
described  as  follows  :  In  class  (a)  as  fifteen  votes 
for  each  cross ;  in  class  (6)  as  five  votes  for  each 
cross ;  in  class  (c)  as  three  votes  for  each  cross ; 
in  class  (d)  as  one  vote  for  each  cross ;  in  class  (e) 
as  one  vote  for  each  cross. 

In  dealing  with  the  above  classes,  Mr.  Cooke 
acted  upon  the  principle  laid  down  by  Lord 
Coleridge,  C.J.  in  Phillips  v.  Goff  17  Q.  B.  Div., 
Ht  p.  815).  *'  that  a  voter  must  be  taken  to  vote 
up  to  the  full  extent  of  his  voting  power." 

If,  and  in  so  far  as  the  value  of  these  votes 
was  a  question  of  fact  for  him  to  decide,  Mr. 
Cooke  found  upon  the  evidence  before  him  that 
the  voters  intended  to  vote  as  follows  :  Class  (a) 
fifteen  votes  for  each  cross ;  class  (6)  as  five  votes 
for  each  cross ;  class  (c)  as  three  votes  for  each 
cross. 

In  classes  (d)  and  (e),  as  the  crosses  did  not  by 
any  form  of  multiplication  give  a  product  of 
fifteen,  that  is,  the  full  voting  power,  he,  there- 
fore, rejected  them  on  the  ground  of  uncertainty. 

If  Mr.  Cooke  was  right  in  counting  or  reject- 
ing the  CTObses  as  above  described,  then  the  totals 
were  to  be  amended  accordingly;  but  if  he  was 
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.wi'ong,  then  the  additions  or  deductions  oon- 
sequent  on  the  judgment  of  the  court  must  be 
made. 

In  addition  to  the  above-mentioned  ballot 
papers  there  were  ten  ballot  papers  (class  if)  in 
dispute  between  the  parties,  under  the  following 
circumstances : 

It  was  proposed  at  the  re-count  to  examine  the 
contents  of  the  packets  which  ought  to  have 
contained  the  unused  and  spoilt  b^lot  papers ; 
and  which  should  have  been  sealed  by  each  of 
the  pr-sidinfi^  officers  at  the  tweatj-two  polling 
stations,  and  delivered  to  them  by  the  returning 
officer  (the  major),  and  by  that  offic^^r  opened, 
verified,  and  resealed  at  the  close  of  the  poll 

No  such  packets  were  transmitted  to  Mr.  Cooke 
by  the  tawn  clerk;  but  he  delivered,  together 
with  the  other  documents,  a  sealed  envelope, 
which  he  had  marked  "  spoilt^d  ballot  papers," 
and  which  he  stated  (in  a  letter  to  Mr.  Cooke) 
he  had  made  up  from  the  twenty- two  above 
specified  packets  for  the  purpose  of  this  re-count 
and  special  case. 

This  envelope  contained  certain  ballot  papers 
which  had  been  cancelled,  and  also  contained 
•the  said  ten  ballot  papers  (class  (/),  which  bore  no 
mark  of  cancellation.  Of  these  ten  Mr.  Cooke 
Injected  one,  on  the  ground  that  the  voter  had 
marked  an  excess  of  votes.  The  remaining  nine 
ballot  papers  appeared  upon  the  face  of  them  to 
be  valid,  and  upon  the  evidence  before  him  Mr. 
Cooke  found  as  a  fact  that  they  were  valid,  and 
not  spoilt  ballot  paperi«.  Certain  irregularities 
occurred  at  the  said  election;  for  instance,  it 
appared  that  some  ballot  papers  issued  to  voters, 
and  presumably  placed  by  them  into  the  ballot 
boxes,  were  lost. 

If  Mr.  Cooke  was  right  in  allowing  the  votes 
on  these  nine  ballot  papers,  then  the  totals  were 
to  be  amended  accordingly  ;  but  if  he  was  wrong, 
then  the  additions  or  deductions  connequent  on 
the  judgment  of  the  court  we>e  to  be  made. 

Amongst  the  papers  annexed  to  the  case  were 
the  instructions  to  voters  at  the  election,  and 
parcels  of  ballot  papers  in  dispute. 

The  questions  for  the  opinion  of  the  court 
wpre :  (1)  Whether  the  election  of  the  respon- 
dents, or  any  of  them,  was  void.  (2)  Whether  the 
three  unsuccessful  candidates  (Me&srs.  Bartlett, 
Dodnon,  and  Houghton)  or  any  of  them  was  duly 
elected,  and  ought  to  have  been  so  returned. 

In  the  second  schedule  to  the  Elementary 
Education  Act  (36  &  37  Yict.  c.  86)  it  is  enacted 
i^especting  the  election  of  members  of  a  school 
board  that 

(I.)  The  eleotion  of  a  sohool  board  shall  be  held  at 
Buoh  time  and  in  snoh  manner  and  in  aooordance  with 
saoh  regolations  as  the  Education  Department  may  from 
time  to  time  by  order  prescribe  .  .  .  and  revoke  or 
alter  any  previous  order,  whether  confirmed  by  or  made 
in  pursufince  of  this  Act.  Provided  that  any  poll,  so 
far  as  oironmatanoes  admit,  be  conducted  in  like  manner 
in  which  the  poll  at  a  contested  municipal  election  is 
directed  by  the  Ballot  Act  1872  to  be  conducted,  and 
subject  to  any  exceptions  or  modifications  contained  in 
any  order  of  the  Education  Department  made  in 
pursuance  of  this  Act,  the  Ballot  Act  1872,  shall  apply 
in  the  ease  of  the  eleotion  of  a  school  board  in  like 
manner  aa  if  the  provisions  thereof  were  herein  enacted 
with  the  substitution  of  "school  board  election"  for 
"  municipal  election.*' 

An  Older  made  in  pursuance  of  this  schedale  shall. 


save  aa  otherwise  provided  by  snoh  order,  apply  to  an 
school  boards. 

On  the  let  Aug.  1895  the  Lords  of  the  Com- 
mittee of  the  Privy  Council  on  Education,  by 
virtue  and  in  pursuance  of  the  powers  vested  in 
them  under  the  Elementary  Education  Acts  1870- 
1893,  published  a  "general  order  regulating  the 
triennial  election  of  a  school  board  in  a  borough,** 
in  which  (inter  alia)  it  was  ordered 

(16 )  Subject  to  the  provisions  of  this  order,  the  poll 
•hall  be  conducted  in  like  manner  as  a  poll  at  a  con- 
tested municipal  election  id  directed  by  the  Ballot  Act 
1872  to  be  conducted,  and,  subject  as  aforesaid,  the 
provisions  of  that  Act  shall  apply  to  the  election  in  like 
manner  as  if  they  were  contained  in  this  order,  with  the 
substitution  of  the  term  "  sohool  board  eleotion  "  for  the 
term  *  municipal  eleotion."  Provided  that — (a.)  Every 
voter  shall  be  entitled  to  a  number  of  votea  equal  to 
the  number  of  members  oi  the  sohool  board  to  be 
elected,  and  may  give  all  such  Totes  to  one  candidat^e, 
or  may  distribute  them  amongr  the  candidates  as  be 
thinks  fit.  (b.)  The  voter  may  place  against  the  name 
of  any  candidate  for  whom  he  votes  the  number  of  vote« 
he  gives  to  such  candidate  in  lieu  of  a  cross,  and  the 
form  of  directions  for  the  guidanoe  of  the  voter  ia 
voting  contained  in  the  Ballot  Act  1872  shall  be  altered 
aocozdingrly, 

8.  H,  Day  (Kenriek  with  him)  for  the  peti- 
tioners.— With  regard  to  the  mode  of  counting 
the  crosses  the  principle  is  this,  that  where  a  voter 
goes  to  vote  at  a  school  board  election,  he  must 
be  taken  to  have  intended  to  vote  up  to,  and  to 
have  exhausted,  his  full  voting  power : 

PhiLlipt  V.  Qoff,  17  Q.  B.  Div.  805,  at  p.  815. 

[Hawkins,  J. — I  cannb^  see  that  there  is  any  such 
presumption  of  law  or  fact  that,  if  I  have  fifteen 
votes,  I  intend  to  give  fifteen.  There  is  certainly 
no  such  presumption  of  law.  Each  case  and  each 
vote  must  depend  upon  its  own  particular  circum- 
stances]. Unless  tnere  is  a  contrary  intention 
apparent  on  the  face  of  the  ballot  paper  itself, 
then  the  presumption  ought  to  prevail.  The  order 
does  not  contemplate  giving  less  than  the  whole 
number  of  votes.  [Kbnhbdt,  J. — The  order  says 
that  a  voter  **  may  "  give  ail  his  votes  to  one  can- 
didate, or  distribute  them ;  your  reading  of  it 
would  be  that  he  **  mu-t "  a\ve  all  his  votes.  The 
order  does  not  say  so].  The  Ballot  Act  provides 
for  a  cross  in  all  cases,  but  in  these  school  board 
elections  figures  may  be  used.  <  1  submit  that  the 
mode  of  counting  the  crosses  ought  to  be  as 
follows :  One  cross  only  against  one  name  gives 
as  many  votes  as  the  voter  has  to  dispose  of— in 
this  case  fifteen  votes ;  one  cross  against  each  of 
three  names  gives  fivd  votet*  to  eac;h  of  the  three; 
one  cross  against  each  of  five  names  gives  three 
votes  each ;  and  so  on.  where  the  number  is  a 
factor  or  accurate  divisor  of  fifteen.  In  all  such 
cases  the  principle  can  and  ought  to  be  applied. 
But  in  some  cases  the  principle  cannot  be  applied, 
for  instance,  if  there  be  one  cross  against  each  of 
two  or  four  names,  and  in  all  such  cases  one  cross 
ought  to  count  as  one  vo^e.  In  the  present  case 
the  valuH  of  the  crosses  has  been  found  as  amntter 
of  fact ;  and  it  is  more  a  question  of  fact  than  of 
law : 

Phillips  Y.  Qnff  {uhi  imp). 

Corrie  Grant  (/.  A.  Johnston  with  him)  for  the 
respondents. — We  pubmit  that  the  proper  way  to 
count  these  votes  is  that  one  croas  should  be 
counted  as  one  vote  and  no  more  under  any  cir- 
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cuiii8t&nr*es.  If  any  ot»  er  principle  were  adopted, 
ID  would  l^ad  t)  the  utini»«it  confusioxi,  and  in  fact 
a  returning  officer  would  have  to  do  an  aritli- 
metical  sam  in  each  ca«e  for  each  paper.  As  to 
the  epuiled  papers  they  ought  not  to  have  been 
counted  at  all,  as  they  w«^i*e  spoiled  papers,  and 
there  wa^  no  eridenee  that  th»-j  were  ever  in  the 
hallot  boxes  at  all. 

Day  in  reply. — There  were  at  least  three  lost 
papers.  To  invalidate  the  election  at  common 
law  all  I  have  to  show  is  tnat  the  election 
''might'*  have  been  different,  not  that  it  "  would*' 
have  been  different.  That  is  shown  by  these  lost 
papers,  and  therefore  at  common  la  «  the  election 

'"  ^^^^-  '       Cur.  adv,  vult 

Feh.  17. — The  judgment  of  the  Court  (Hawkins 
and  Kennedy,  J  J.)  was  read  by 

Hawkins,  J — This  case  was  argued  before  my 
brother  Kennedy  and  myself  on  the  28th  Jan., 
when  we  took  time  to  consider  our  judgment.  At 
the  triennial  election  of  a  school  board  for  the 
United  District  of  Brighton  and  Preston,  on  the 
1  at  Oct.  1896  there  were  fifteen  members  to  be 
elected,  and  eighteen  candidates.  The  respon- 
dents, Beves,  Stevens  and  Both,  against  whom 
alone  the  petition  was  presented,  were  three 
of  the  i^uoceesf  ul  candidates.  As  against  their 
election  it  was  alleged  in  the  petition  that  the 
returning  officer  had  erroneously  counted  the 
ballot  papers,  and  the  votes  recorded  thereon,  and 
that,  by  reason  of  such  eiTors  the  result  of  the 
poll  at  the  election  was  not  accurately  ascertained 
and  thnt  three  other  of  the  candidates — namely 
Bartlett,  Dodson,  and  Houghton — ought  to  have 
been  returned.  By  an  order  made  by  me  on  the 
16th  Nov.  it  was  directed  that  the  questft)ns 
involved  in  the  petition  should  be  raised  by  a 
special  caise  to  be  settled  by  Mr.  Edwin  0.  Ck)oke, 
and  that  there  should  be  a  re-count  by  him  of  the 
votes  recorded  for  the  respondents  and  for  the 
said  Bartlett,  Dodson,  and  Houghton.  Such 
re-count  has  accordingly  been  made,  and  this 
Bpeciad  case  stated  for  our  consideration.  The 
facts  found  by  Mr.  Cooke  are  very  clearly  stated 
in  it  As  to  seven  ballot  papers  they  did  not  bear 
the  official  mark,  stamp,  or  perforation.  The 
votes  recorded  in  them  were,  therefore,  rightly 
disallowed  in  accordance  with  the  second  section 
of  the  Ballot  Act  1872  (35  &  36  Yict.  c.  33).  The 
most  important  question  discussed  before  us  was 
as  to  the  principle  upon  which  certain  crosses 
upon  some  of  the  ballot  papers  should  be  counted. 
In  the  second  schedule  to  the  Elementary  Educa- 
tion Act  1873  (36  &  37  Yict.  c.  86),  it  is  enscted 
that  **  the  election  of  a  school  board  shall  be  held  at 
BQch  time,  in  such  manner,  and  in  accordance  with 
sQch  regulations  as  the  Education  Department 
may  from  time  to  time  by  order  prescribe,*'  pro- 
vided that  *'any  poll,  so  far  as  circumstances  admit, 
shall  be  conducted  in  like  manner  in  which  the 
11  at  a  contested  monicipal  election  is  directed 

J  the  Ballot  Act  1872  to  be  conducted.*'  On  the 
1st  Aug.  1895,  the  Lords  of  the  Committee  of  the 
Privy  Council  on  Education,  by  virtue  and  in  pur- 
snance  of  the  powers  in  them  vested  under  the 
Elementary  Education  Acts  1870-1893,  published 
^  general  order  regulating  the  triennial  election 
of  a  school  board  in  a  borough,  in  which, 
^mongst  other  things,  it  was  ordered  that,  sub- 
ject to  the  provisions  of  that  order,  the  poll  shall 
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be  conducted  in  like  manner  as  a  poll  at  a 
contested  municipal  election  is  directed  by  the 
Ballot  Act  1872  to  be  conducted.  Provided  that 
'*  (a)  Every  voter  shall  be  entitled  to  a  number  of 
votes  equal  to  the  ij umber  of  members  of  the 
school  board  to  be  elected,  and  may  give  all  such 
votes  to  one  candidate,  or  may  distribute  them 
among  the  candidates,  as  he  thinks  fit."  "  (6)  The 
voter  may  place  against  the  name  of  any  candi- 
date for  whom  he  votes  the  number  of  votes  he 
gives  to  such  candidate  in  lieu  of  a  cross ;  and 
the  form  of  directions  for  the  guidance  of  thn 
voter  in  voting  contained  in  the  Ballot  Act  1872 
shall  be  altered  accordingly."  By  sect.  2  of  the 
Ballot  Act  1872,  **  the  ballot  of  each  voter  shall 
consist  of  a  paper  (called  a  ballot  paper)  showing 
the  names  and  description  of  the  candidates."  The 
ballot  paper  marked  with  the  prescribed  official 
mark,  is  to  be  delivered  to  the  voter  within  the 
polling  htation ;  and  the  voter  having  secretly 
marked  his  vot^  on  the  paper  and  folded  it  up  ao 
as  to  conceal  his  vote,  shall  place  it  in  a  closed 
box,  in  th''  presence  of  the  presiding  officer,  after 
having  shown  to  him  the  official  mark  at  ihe  back. 
Schedule  2  of  the  Act  provides  for  the  placarding 
outside  any  polling  station  and  in  every  compart- 
ment thereof  a  form  of  directions  for  the  guidance 
of  the  voter  in  voting.  The  form  of  directions 
adopted  in  the  present  electioi^  (so  far  as  is 
material  to  the  question  before  us)  ran  thus: 
"  Every  voter  is  entitled  to  fifteen  votes,  and  may 
give  all  such  votes  to  one  candidate,  or  may  dis- 
tribute them  among  such  of  the  candidates  as  he 
thinks  fit.  The  voter  will  first  obtain  a  ballot 
paper  from  the  presiding  officer.  The  vot^r  will 
then  go  into  one  of  the  compartments,  and  with 
the  pencil  provided  in  the  compartment  place  in 
the  right  himd  side  of  the  ballot  paper  against  the 
name  of  any  candidate  for  whom  he  votes  the 
number  of  votes  he  gives  to  such  candidate.'* 
Appended  to  these  direcrions  were  examples  of 
ballot  papers  with  votes  marked.  In  each  example 
opposite  the  name  of  each  of  the  several 
oaudidates  in  a  column  headed  "Number 
of  votes  for  each  candidate  "  the  number  of  votes 
intended  to  be  given  for  such  candidate  is 
recorded  in  figures.  In  neither  of  the  examples, 
however,  is  there  any  mention  made  of  the  option 
given  to  the  voter  to  record  his  votes  by  crosses 
instead  of  figures,  nor  of  the  mode  in  which  he 
can  by  crosses  indicate  the  number  of  votes  he 
desires  to  give  to  any  particular  candidate.  It 
seems  to  us  that  this  form  of  directions  may  be 
usefully  amended  in  any  future  election.  Upon 
the  recount  of  the  votes  it  was  found  that  a  great 
number  of  the  ballot  papers  were  marked,  and 
the  votes  distributed  by  figures  in  the  form  above 
mentioned.  No  question  has  arisen  with  regard 
to  these.  Many  others,  however,  were  marked 
with  crosses  only,  some  with  a  single  cross 
against  one  name  only,  others  with  a  single 
cross  against  several  names,  and  others  with 
several  crosses  opposite  the  names  of  particulai* 
candidates.  As  regards  these,  very  important 
questions  have  arisen  as  to  bow  they  should  have 
been  counted  by  the  I'etuming  officer.  The 
seventh  paragrapn  of  the  case  very  conveniently 
classifies  them  as  follows :  **  (a)  Five  ballot  papers 
marked  with  a  single  cross  opposite  the  name  of 
a  single  candidate.  These  were  counted  by  the 
returning  officer  as  fifteen  votes  for  each  cross. 
**(6)  Two   ballot    papers   marked    with  a  single 
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cross    opposite    the    name    of   each   of   three 
candidates."     These  were  each  counted  by  the 
retaminff  officer  as  five  rotes  for  each  cross.    "  (c) 
Ten   buJiot  papers  marked  wir.h  a   sinfirle  cross 
opposite  the  name  of  each  of  five  candidates.** 
These  were  each  counted  by  the  returning  officer 
as  three   votes  for  each    cross.     '*  (d)  Eighteen 
ballot  papers  marked  with  a  sins^le  cross  opposite 
the  names  of  two,  four,  six,  seven,  eight,  nine,  or 
ten  candidates."    These  were  each   counted  by 
the  returning  officer  as  one  vote  for  each  cross. 
'*  (e)  Three  ballot  papers  marked  with  more  than 
one  cross  and  for  more   than   one    candidate." 
The-e  were  counted  by  the  returning  officer  as 
one  vote  for  each  cross.      Mr.  Cooke,  as  regards 
(a),  (6),  and  (c),  finds  tha^-  the  returning  officer 
was  right,  and  that  the  voters  intended  te  vote 
ii%  he  counted  the  votes ;  but  as  regards  (d)  and 
[e)  he  finds  that  the  returning  officer  ought  to 
have  rejected  them  altogether  upon  the  ground 
of  uncertainty,  inasmuch  as  these  crosses  do  not 
by  any  form  of  multiplication  give  a  product  of 
fiiteen,  which  is  the  full  voting  power   of   the 
voters.    It  is  right  to  mention  that  in  dealing 
with  these  ballot  papers  and  in  finding  as  he  has 
done  in  regard  to  the  intentions  of  the  voters, 
Mr.  Cooke  has  not  acted  upon  his  own  independent 
jndgment,  but  in  deference  to  the  views  of  Lord 
Coleridge  expressed  in  Phillips  v.  Goff  (17  Q.  B. 
Div.  815)  as  to  the  principle  upon  which  the  votes 
recorded  upon   them   should    be   counted — viz , 
'*  that  a  voter  must  be  token  to  vote  up  to  the  full 
extent  of  bis  voting  power."    That  was  a  school 
board  election  case  similar  to  the  present,  with 
this  difference  only,  that  the  number  of  members 
to  be  elected  was  eleven  instead  of  fifteen.    In 
some  of  the  ballot  papers  a  single  cross  appeared 
opposite  the  name  of  one  candidate  ooly.     This 
crosH  the  returning  officer  had  counted  as  eleven 
rotes  for  that  candidate.    In  reference  to  these 
papers,  Lord  Coleridge  expressed  himself  thus : 
*'  It  may  be  said  that  the  voter,  knowing  that  he 
might  cumulate  his  votes,  and  desiring  to  do  so, 
meant  to  plump  for  that  candidate ;  or  it  may  be 
said    that   this    interpretation  of  his  intention 
would  be  breaking  into  the  principle  that  a  single 
cross  indicates  a  single  vote,  and,  therefore,  that 
the  voter  ought  to  be  taken  to  have  meant  to 
give  one  vote  only  to  the  candidate,  leaving  his 
other  ten  votes  undisposed  of ;  or  it  may  be  said 
that  the  putting  a  single  cross  opposite  the  name 
of  one  candidate  being  as  consistent  with  the  one 
of  these   views  as  the   other,  the  commissioner 
onght   to  reject   the  voting  paper    as  void  for 
uncertainty.    My  own  opinion  is  that  the  first 
view  is  the  correct  one.    It  seems  to  me  exceed- 
ingly unlikely  that  a  man  who  tekes  the  trouble 
to  vote  at  all  should  not  vote  up  to  the  full  extent 
of  his  voting  power.    I  do  not  think  that  is  the 
right  inference  to  draw,  and  I  should,  therefore, 
myself  arrive  at  the   conclusion  that  the  voter 
intended  to  give  all  his  eleven  votes  to  the  one 
candidate  opposite  whose  name  he  had  put  the 
cross.    At  the   same  time  that  view   is   not  so 
clear  to  my  brother  Denman  as  it  is  to  me,  and  no 
doubt  either  the  second  or  the  third  of  the  views 
I  have   mentioned  might  not    unreasonably   be 
adopted    by    the    commissioner.      I    think    the 
question  whether  the    single  cross    means    one 
thing  or  another  is  a  question  not  of  law,  but  of 
fact,    which    the    commissioner    is     the    proper 
authority  to  determine.     We  must  leave  it  to  him 


to  say  whether  in  h's  opinion  the  single  cross 
meant  one  vote  or  eleven  votes,  and,  if  he  has  a 
real  doubt  upon  the  matter,  he  must  act  upon  it,  and 
reject  the  voting  paper  as  mid  for  uncertainty.*' 
Denman,  J.  thought  the  single  cross  put  opposite 
the  name  of  a  single  candidate  indicated  an  inten- 
tion to  give  one  vote  only,  but  he  agreed  with  the 
Lord  Chief  Justice  that  tbequestion  was  not  wholly 
one  of  law,  and  he  expressed  an  opinion  that  it 
could  be  better  dealt  with  at  the  place  by  the 
commissioner,  with  his  experience  and  knowledge 
of  the  habits  and  ways  of  the  class  of  persons 
who  vote  at  such  elections.  We  do  not  doubt 
that  the  actual  intention  of  the  person,  who 
performs  any  act,  whether  it  be  voting  or  any- 
thing else,  is  a  question  of  fact,  and  if  the  duty 
of  ascertaining  it  is  by  law  cast  upon  any 
tribunal  or  official  person,  such  tribunal  or  officer 
must  endeavour  to  discharge  that  duty  upon 
such  evidence  as  is  available,  and,  naturally,  the 
best  evidence — assuming  it  to  be  credible — would 
be  that  of  the  individual  whose  intention  is  in 
question.  In  order  to  determine  the  result  of  an 
election  by  ballot  the  returning  officer  has  no 
duty  cast  upon  him  to  inquire  into  or  determine 
the  real  intentions  of  the  voters  whose  ballot 
papers  he  is  required  to  count.  He  has  no 
machinery  at  his  command  for  doing  so.  The 
ballot  paper  alone  is  all  he  has  to  do  with.  If. 
on  the  face  of  it,  it  is  marked  in  the  manner 
required  by  the  Ballot  Act  and  no  ambiguity  ia 
apparent  upon  it,  we  consider  it  to  be  his  duty  to 
count  the  vo^es  as  they  appear  upon  it,  and  it  is 
beyond  his  duty  or  power  to  alter  the  effect  of  a 
mark  or  a  figura  upon  it— even  though,  from 
circumstances  outeide  the  voting  paper,  he  were 
sui-e  in  his  own  mind  that  the  voter  intended  to 
vote  differently.  The  voter  is  secretly  himself  to 
mark  the  vote  or  votes  he  intends  to  give,  and 
deposit  his  paper  in  the  s»'aled  ballot  box.  The 
returning  officer's  duty  is  to  count  what  he  finds 
in  that  box  after  the  poll  is  closed,  and  in  doinif 
so  not  to  speculate  on  what  the  voter  intended. 
**  Counting  "  is  the  only  thing  he  has  to  do,  so  far 
as  relates  to  the  ascertainment  of  the  numbers  uf 
votes  recorded  f  )r  the  several  candidates  (see 
sect.  31  et  seq.  of  the  Ballot  Act  1872),  and  we  are 
of  opinion  that  he  cannot  look  beyond  the  face  of 
the  ballot  paper.  It  must  not  be  forgotten  that 
in  these  school  board  elections  the  voter,  having 
the  option  to  use  either  crosses  or  figures,  has 
every  facility  afforded  him  bv  the  use  of  figure^ 
unmistakably  to  indicate  on  his  ballot  paper  the 
number  of  votes  he  de»*ire^to  give  for  any  par- 
ticular candidate,  and  if  he  chooses  to  use  crosses 
instead  of  figures,  it  being  common  knowledge 
that  ordinarily  each  cross  means  only  one  vote, 
he  must  teke  care  to  make  a»)  many  crosses  as  he 
intends  to  give  votes  to  his  favoured  candidates. 
The  form  of  directions  expressly  pointe  to  his 
marking  the  number  of  votes  he  gives.  It  seems 
tn  ns  that  to  allow  the  returning  officer,  whose 
plain  duty  is  simply  to  count  the  votes  as  tbey 
appear  recorded  before  his  eyes  on  the  face  «»f 
the  ballot  paper  —  acting  upon  a  questionable 
presumption  (admittedly  not  one  of  law)  that  the 
voter  must  be  taken  to  have  meant  to  exhaust 
his  voting  power — to  multiply  a  single  cross  by 
the  number  of  members  to  be  elecb^d,  or  to 
multiply  two  or  three  single  crosses  against  the 
names  of  as  many  candidates  by  a  proper  donate 
number  of  such  votes,  would  be  to  inti-oduce  an 
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element  of  uncertainty  in  the  yalae  of  the  marks 
npon  the  ballot  paper  never  contemplated  by  the 
EsJlot  Act  itself.  As  well  might  it  be  i^aid  that, 
if  a  voter  placed  opposite  the  name  of  a  single 
candidate  thirteen  crosses  only,  the  returning 
officer  ought  to  connt  two  more  to  make  up  the 
full  voting  power  of  the  voter.  This  mnltiplioa- 
tioD,  however,  is  what  the  retnming  officer  aid  in 
classes  (a),  (6),  and  (e)  above  mentioned.  In  this 
particular  fase,  the  number  of  persons  to  bn 
elected  being  fifteen,  th^re  would  be  no  difficulty 
in  applying  the  presumption  to  ballot  pap«>r8 
where  single  crosses  were  marked  against  Rin^fle 
names  nor  where  single  crosses  were  marked 
afi^ainst  three  or  five  names  only,  for  fifteen  is 
divisible  by  three  and  five.  But  with  regard  to 
ballot  papers  where  single  crosses  were  marked 
against  two  or  four  or  six  or  seven  names,  inas- 
much as  fifteen  is  not  divisible  bv  any  of  those 
numbers,  each  cross  could  only  be  counted  as  a 
single  vote.  The  same  result  would,  of  necessity, 
a^nd  single  crosses  against  every  number  of 
candidates  between  seven  and  fifteen.  A  moment's 
consideration  will  suffice  to  show  that  a  single 
cross  agaiust  two,  four,  six,  seven,  eight,  nine, 
ten,  eleven,  twelve,  thirteen,  fourteen  names 
only  would  make  it  absolutely  impossible  to 
exhaust  the  voting  power  amons  them,  and 
wasted  votes  would  oe  the  inevitable  result. 
To  test  this  let  us  assume  in  this  case  a 
single  cross  against  the  names  of  four  candi- 
dates. Fifteen  cannot,  for  voting  purposes,  be 
divided  by  four  so  as  to  exhaust  the  voting 
power  of  the  voter.  It  is  true  twelve  of  the 
fifteen  votes  might  be  exhausted  if  three  votes 
were  counted  for  each  cross,  but  then  there  would 
be  three  wasted.  As,  however,  according  to  our 
view,  each  ought  to  have  been  counted  as  a  single 
vote  eleven  would  be  wasted.  It  is  obvious  that 
if  the  retnming  officer  were,  in  such  cases  as 
Hbove  discussed,  called  upon  to  consider  and 
determine  the  intent  of  the  voter,  and  according 
to  such  intent  to  give  to  single  crosses  a  value 
not  ordinarily  attributed  to  them,  that  would 
entail  upon  him  the  necessity  of  inquiries  and 
calculations  not  involved  in  the  mere  duty  of 
counting.  For  the  guidance  of  the  returning 
officer  in  counting  votes  we  feel  it  right  to  note 
'that,  subject  to  what  we  have  said,  we  do  not 
think  a  bailor,  paper  ought'  to  be  altogether 
rejected,  because  it  may  be  doubtful  on  the  face 
of  the  paper  whether  the  voter  intended  by  it  to 
give  one  vote  or  fifteen  votes.  In  such  cases, 
where  the  intention  to  give  at  least  one  vote  is 
clear,  such  vote  ought  to  be  counted,  and  it  «  ould 
V»e  wroncr  to  reject  it  for  uncertainty  simply 
liecanse  it  was  doubtful  whether  the  remaining 
fourteen  votes  ought  not  t*)  be  added  to  it  In 
oar  opinion  it  is  far  more  in  accordance  with  the 
^spirit  and  object  of  the  Ballot  Act,  and  far  more 
reasonable  and  practical  to  take  the  crosses  made 
by  the  voter  himself,  whether  one  or  more, 
Hccording  to  the  ordinary  interpretation, "one  vote 
for  each  cross,'*  than  tnat  the  value  of  a  cross 
should  be  variable  according  to  presumptions  or 
inferences  as  to  the  voter*s  intentions,  the  accuracy 
of  which  must  be  always  open  to  question,  for  the 
voter  cannot  himself  be  examined  as  to  them, 
and  may  have  had 'his  own  reasons  for  doii»g 
that  which  to  others  may  seem  strange,  unwise, 
or  unintelli^ble.  We  think,  therefore,  that  if 
there  be  nouiing  on  the  face  of  the  ballot  paper 
Mag   C.1S.— Vol.  XVIIT. 


to  indicate  to  the  contrary,  whether  the  voter 
gives  his  votes  by  crosses  or  bv  figures,  that 
which  he  has  marked  upon  his  ballot  paper  shall 
be  taken  as  absolute  proof  of  his  intention  to  do 
that  which  he  has  done  and  no  more.  Uniformity 
will  at  least  be  attained  by  this.  By  adopting 
one  uniform  rule  facility  will  be  given  to  the 
returning  officer  in  discharging  his  duty  of 
counting.  This  is  a  groat  deal  >*  hen  the  votes  of 
some  24,000  or  25,000  electors  have  to  be  dealt 
wi'h,  as  in  this  case.  This  disposes  of  all  the 
ballot  papers  comprised  in  classes  (a),  (h),  (e),  (d), 
and  (e).  As  to  the  ten  ballot  papers  comprised  in 
class  (/)  and  referred  to  in  pan^raph  10  of  the 
case,  we  are  of  opinion  that,  as  to  the  one  which 
has  no  mark  of  cancellation,  but  was  marked 
with  an  excess  of  votes,  the  propriety  of  ite 
rejection  is  not  open  to  doubt.  As  to  the 
remaining  nine  whicn  on  the  faces  of  them  were 
valid,  and  were  found  by  Mr.  Cooke  to  be  so  as  a 
fact,  we  think  they  ought  to  be  rejected,  not 
because  we  are  satisfied  they  were  spoilt  ballot 
papera,  but  beoiu^ie,  being  ballot  papers  which,  to 
give  the  votes  recorded  in  them  any  effect,  ought 
to  have  been  placed  by  the  voter  in  the  ballot- 
box,  there  was  nothing  to  show  or  to  raise  a  pre- 
sumption that  they  were  ever  inside  the  ballot- 
box  at  all.  Irregularities,  no  doubt,  occurred  at 
the  election,  but  they  do  not  explain  thn  matter 
by  any  facte,  but  merely  suggest  the  possibility 
that  they  may  have  been  placed  in  the  b  >x  and 
have  either  accidentelly  escaped  or  been  vnlfully 
taken  from  it.  We  have  no  proof,  however,  that 
such  was  the  case ;  it  is  a  mere  speculation ;  and 
we,  therefore,  think  they  ought  to  be  rejected. 
We  do  not  at  this  moment  feel  justified  in 
declariog  the  election  valid,  nor  could  we  declare 
it  void  altogether,  fer  the  petition  only  affects  the 
three  respondente ;  but  there  must  be  a  re-count 
of  the  votes  on  the  principle  we  have  enunciated, 
and  «*ur  fin^l  judgment  on  the  petition  must  be 
deferred  until  the  result  of  such  re-count  is  made 
known  to  u«. 

Kbnnbdt,  J. — I  entirely  ag^e. 

Solicitors  for  the  petitioners,  Clarke  wid  Calkin, 
for  Oeo.  Oheesman,  Brighton. 

Solicitors  for  the  I'espondente,  Prince  and  Co., 
London  and  Brighton. 


Saturday,  March  13,  1897. 
(Before  Cave  and  Gkantham,  JJ.) 
Goldstein  (-pp.)  v.  Vauohan  (resp.).  (a) 

Factories — Workshop  open  on  Simday — Persons  of 
Jewish  religion — "  Open  for  traffic  on  Sunday  " 
-^Factory  and  Workshop  Act  1878  (41  Jt  42  Vict. 
c.  16),  •.  51. 

Sect,  51  of  the  Factory  and  Workshop  Act  1878 
enables  a  person  of  the  Jewish  religion  to  employ, 
on  certain  conditians,  young  persons  or  women 
of  the  Jewish  religion  in  his  workshop  orfa/itory 
on  Sunday,  provided  that  the  workshop  or 
factory  shall  not  be  ^  open  for  traffic  on 
Sunday.** 

The  appellant,  whose  business  was  to  m^dke  button- 
holes for  tailors,  made  arrangements  with  his 
customers  to  make  button-holes  on  their  garments 
for  certain  prices ;  and  the  garments  were  sent 

(a)  BaporUKi  bv  W.  W.  Oru   Gaq  ,  Bani»ter-»t-Lftw. 
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to  hU  workshop  and  fetched  away  when  thswork 
was  done.  Persons  t%f  the  Jewish  religion  were 
employed  in  the  worJeshop  on  Sunday,  and  the 
workshop  was  open  on  Sunday  in  order  that 
customers  might  send  or  fetch  away  garments  in 
pursuance  of  arrangements  previously  matie,  hut 
it  was  not  open  for  the  making  of  arrangements 
with  old  or  new  customers,  or  for  the  receipt  of 
u>ork  from  ccuual  customers,  or  for  the  payment 
or  settlement  of  accounts. 
Held,  that  the  workshop  was  not  "  open  for  tragic 
on  Sunday  "  within  the  meaning  of  sect.  51. 

Ca8B  stated  br  a  metropolitan  police  magistrate 
sitting  at  the  Thames  Polioe-oourt. 

An  information  was  taken  oat  against  the  ap- 
pellant b^  the  respondent,  who  was  an  inspector 
of  lactones  and  workshops.  This  information 
charged  that  on  the  20th  Sept.  1896,  at  a  certain 
workshop  within  the  meaning  of  the  Factory 
Acts,  of  which  workshop  the  appellant  was  the 
occupier,  a  woman  was  employea  contnry  to  the 
provisions  of  the  Factory  Acts,  in  that  the  afore- 
said workshop  was  open  for  traffic  on  that  day, 
being  Sunday. 

This  information  was  heard  and  determined 
by  the  magistrate,  who  convicted  the  appellant, 
and  fined  him  one  shilling  and  four  shillings 
costs. 

The  facts  proved  or  admitted  were  these : 

The  appellant  was  a  button-hole  machinist,  his 
business  being  to  make  button-holes  for  master 
tailors.  He  was  of  the  Jewish  religion,  and  having 
his  workshop  closed  on  Saturdays  had  availed 
himself  of  an  exception  under  ^art  II.  of  the 
Factory  and  Workshop  Act  1878,  s.  51,  which 
entitled  him,  if  he  thought  proper,  to  employ 
women  and  young  persons  on  Sundays,  subject, 
however,  to  the  condition  (inter  alia)  that  his 
workshop  should  not  be  open  for  traffic  on 
Sunday. 

The  appellant*8  mode  of  doing  business  was  as 
follows :  He  entered  into  arrangements  with  his 
customers  under  which  he  was  to  make  button- 
boles  on  their  garments  at  certain  prices.  They 
sent  the  garments  to  the  workshop  and  fetched 
them  away  when  the  work  was  done.  The  button- 
holes were  not  paid  at  the  time  the  work  was  left, 
or  when  it  was  fetched  away  but  accounts  were 
kept  and  settlements  were  made  at  times  quite 
independent  of  these  visits.  The  workshop  was 
open  on  Sunday  in  order  that  such  customers 
might  send  or  fetch  garments  in  pursuance  of 
such  prior  arrangements ;  but  the  workshop  was 
not  kept  open  on  Sunday  for  the  purpose  of 
muking  an  arrangement  either  with  an  old  or  a 
new  customer,  or  for  the  receipt  of  work  from  a 
casual  customer,  or  for  the  payment  for  work 
already  done,  or  for  the  settlement  of  any 
accounts  with  lespect  of  work  done  or  to  be 
dope. 

The  appellant  employed  on  the  20th  Sept.  1896, 
in  the  workshop,  a  woman  of  the  Jewish  religion, 
ab'  charged  in  the  summons. 

The  magistrate  was  of  opinion  that  the  facts 
stated  brought  the  appellant's  workshop  within 
the  words  **  open  for  traffic  on  Sunday,  and  he 
uonvicted  the  appellant  accordingly. 

The  question  for  the  opinion  of  the  court  was 
whether  the  facts  above-stated  brought  the  appel- 
lant's workshop  wi'hin  the  words  "  open  for  traffic 
on  Sunday." 


Sect  51  of  the  Factory  and  Workshop  Act  187S 
(41  &  42  Yict.  c.  16)  provides  : 

No  penalty  shall  be  inonrred  by  any  person  in  respect 
of  any  work  done  on  Sonday  in  a  factory  or  workshop 
by  a  yonng  person  or  woman  of  the  Jewish  rriigion, 
snbjeot  to  the  following  oonditioos  :  (1)  The  ooonpisr  of 
the  factory  or  workshop  shall  be  of  the  Jewish  religion ; 
and  (2)  The  factory  or  workshop  shall  be  dossd  on 
Satviday  and  shall  not  be  open  for  trslBo  on  Sondsj  ; 
sad  (8)  The  oooapier  shall  not  avail  himself  of  the 
ezoeption  authorising  the  employment  of  yoong  persons 
and  women  on  Saturday  evening,  or  for  an  additional 
hoar  during  any  other  day  of  the  week ;  Ac. 

Channell,  Q.C.  (Israel  Davis  with  him)  for  the 
appellant — Sects.  50  and  51  of  the  Factory  and 
Workshop  Act  1878  are  sections  which  relate  to 
what  may  be  done  by  Jews  on  Sundays.  Sect.  5^^ 
apparently  deals  with  persons  of  the  Jewish 
religion  employing  Christians,  and  sect  51  deals 
with  cases  where  U)th  the  employer  and  the  em- 
ployed are  of  the  Jewish  rehgion,  and  the  pro- 
visions of  this  section  date  from  1871,  as  there  is 
a  similar  enactment  in  sect  1  of  the  Workshop, 
&G.,  Amendment  Act  187  L  (34  &  35  Yict  c.  19;. 
The  whole  question  here  is  as  to  the  meaning  of 
the  words  **open  for  traffic"  on  Sunday,  and 
whether  or  not  the  shop  was  under  the  circum- 
stances **  open  for  traffic.  As  to  the  meaning  of 
the  word  *'  traffic,"  the  word  is  n^ed  in  the  Rail- 
way and  Canal  Traffic  Acts,  and  there  are  cases 
as  to  what  is  "  traffic "  within  those  Acta,  but 
they  do  not  throw  light  on  this  question.  The 
ordinary  dictionary  meaning  of  the  word  is 
"  trade  ;  that  is  the  first  and  primary  meaning. 
The  second  meaning  in  most  dictionari- s  is  '*  com- 
modities," the  subject  of  traffic,  the  thing  trafficked 
in.  Modem  dictionaries  give  a  third  meaning,  as 
traffic  done  upon  railways,  &c.,  aud  tbe  traffic  in 
the  streets.  I  submit  tliat  meaning  is  not  uk  any 
way  applicable  to  this  case,  and  in  no  sense  would 
a  worKshop  or  factory  be  open  for  traffic  having 
reference  to  tbat  meaning.  Then  there  is  a 
further  meaning  given,  the  passing  of  goods  and 
commodities  and  persons  backwards  and  forwards 
collectively ;  but  that  clearly  cannot  be  th-^  mean- 
ing of  the  word  in  this  Workshop  Regulation 
Act.  because  no  warehouse  would  be  open  for 
traffic  in  that  sense.  "Open  for  traffic  means 
open  for  trade,  for  people  to  come  to  and  fro. 
Here  no  trade  at  all  was  done ;  it  was  c<irriage 
that  was  done,  and  the  matter  is  just  the  s.uDe  as 
if  one  person  carried  on  the  two  businesses  of 
making  the  coats  and  making  the  button- holes  in 
an**therpart  of  the  premises;  and  the  carrying 
backwards  and  forwards  of  the  garments  when 
they  were  made  in  one  part  of  the  premises  to  the 
part  of  the  premises  wnere  they  would  have  the 
button-holes  put  in,  is  not  ''traffic"  within  this 
section.  So  what  was  done  here  was  merely  the 
carrying  backwards  and  forwards  of  tbe  articles 
upon  which  the  work  was  to  be  done ;  but  if  the 
shop  bad  been  open  for  anyone  on  tha**'  day  to 
come  in  and  make  a  bargain  as  to  the  <loing  of 
work  and  the  prices,  then  that  would  have  been 
trafficking.  The  section  means  that  you  may 
carry  on  a  factory,  but  you  must  not  have  a 
regular  shop;  you  must  not  have  dealing  with 
outside  people,  and  you  must  not  have  general 
trafficking  or  general  business  dealings  with  out- 
side people.  People  who  were  admitted  to  this 
shop  were  admitted  only  because  they  had  exist- 
ing arrangements  or  bargains  under  which  their 
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work  was  being  done,  and  only  thoae  who  were 
bringing  or  taking  away  goods  onder  prior 
arrangements  were  admitted.  That  being  so,  the 
case  IS  neither  within  the  mischief  aimed  at  by 
the  Act,  nor  within  the  meaning  of  the  word 
"  traffic." 

H.  StUitm  for  the  respondent. — Sect.  21  of  the 
Act,  which  f>ajs  that  **  a  child,  young  person,  or 
woman  shall  not  ...  be  employed  on  Sunday 
in  a  factory  or  workshop,"  is  important.  That 
aeciim  shows  that  the  appellant  would  have  been 
fiTuilly  of  a  breach  of  that  section,  but  for  sect.  51. 
I  submit  that  the  meaning  of  sect.  51  is  that  the 
words  "  shall  not  be  open  for  traffic  "  mean  that 
the  premises  are  not  open  for  traffic  only  when  all 
business  with  persons  outside  is  cut  off,  and  when 
all  business  intercourse  with  persons  outside  is 
Btopoed,  though  work  may  be  carried  on  inside 
the  lactory  itself.  The  section  means  that  you 
niQstnot  have  the  premises  open  to  the  outside 
world  for  any  business  purpose  whatsoever,  which 
would  clearly  include  the  present  case.  The 
magistrate  was  therefore  right  in  his  decision. 

Cays,  J. — It  is  not  altogether  easy  to  construe 
the  words  "  open  for  traffic,"  as  there  is  a  natural 
difficulty  att^ding  the  use  of  the  word  *'  traffic,*' 
which  makes  it  a  little  difficult  to  put  a  real 
meaniDg  upon  the  section ;  but  I  think  the  view 
which  the  learned  magistrate  took  in  this  case  is 
rather  too  narrow.  It  is  quite  obvious  that  if  the 
things  had  been  done  wmch  he  finds  ^ere  not 
done  in  this  factory,  the  factory  would  have  been 
**  open  for  traffic."  If,  for  instance,  people  could 
have  come  in  and  out,  and  given  orders  just  as 
they  did  on  other  days ;  made  their  urrangements 
lor  having  these  button-holes  made ;  inquired  the 
prices,  got  a  reduction  on  sending  a  quantity  and 
things  of  that  sort,  then  there  would  have  been  no 
doiiH  that  the  place  would  have  been  *'  open  for 
traffic.'*  I  have,  bowi*ver,  a  little  difficulty  in 
seeing  how  that  would  be  so,  where  all  that  is 
doDe  is  that  the  things  are  brousht  by  a  person 
with  whom  an  arrangement  has  been  previously 
made,  and  that  because  they  are  brought  there  in 
pnrsuance  of  a  business  arrangement  made  on 
another  day,  therefore  the  workshop  is  open  for 
traffic  on  a  Sundaiy.  The  Legislature  has  not 
been  very  cleur  upon  the  matter ;  but,  putting  the 
best  interpretation  I  can  upon  the  words,  I  should 
my  that  a  workshop  is  not  **  open  for  traffic  '  if 
nothing  more  took  place  thpji  what  the  learned 
raagistTate  decided  took  place  in  this  case.  I 
think,  therefore,  this  conviction  must  be  quashed. 

Grantham,  J. — I  am  of  the  same  opinion.  I 
think  the  learned  magistrate  has  taken  too 
iiarrow  a  view  of  the  meaning  of  the  words  in 
this  Act,  It  is  evident  that  what  the  Legislature 
iatended  to  do  was  practically  to  put  the  Jew 
in  the  position  of  a  Christian,  and  to  change  the 
word  "Saturday  "  for  " Sunday,"  and  "  Sunday  " 
for  *'  Saturday,"  with  regard  to  young  persons  of 
the  Jewish  religion ;  but  they  wanted  to  prevent 
the  Jew  from  taking  advantage  of  that  provision 
and  from  being  able  to  do,  what  he  otherwise 
wofdd  be  able  to  do  if  the  words  were  tran^po^d, 
namely,  to  carry  on  his  trade  generally  on  the 
Sunday.  Therefore,  the  Legislature  said,  "We 
will  allow  you  to  employ  these  young  persons  on 
the  Sunday  so  long  aw  your  workshop  is  not 
t*arried  on  on  the  Saturday,  and  we  will  allow  you 
to  carry  on  your  trade  in  the  workshop  on  Sunday 


so  lonff  aa  it  is  no^i  "  open  for  traffic."  Here  it  is 
found  that  an  arrangement  was  made  beforehand 
for  the  work  to  be  sent  in  and  done.  That  being 
so,  in  my  opinion,  there  was  no  trafficking  ou 
Sunday,  and  the  learned  mngistrate  was  wrong. 

Appeal  allowed.  Conviction  quashed  with  costs. 

Solicitor  for  the  appellant,  T.  W.  Moore. 
Solicitor  for  the  respondent,  The  Solicitor  to 
the  Ireasury. 


Monday,  March  15, 1897. 

(Before  Gavb  and  Law&ancb,  JJ.) 

Duncan  v.  Dowding  and  OTHBBS.(a) 

Licensing  Act  1874  (37  &  38  Vict.  c.  49),  s.  16— 
Poofer  of  constcible  to  enter  on  licensed  premises 
— Sapposedviolationof  Act — Reasonable  grounds 
— Sounds  of  fnusic  and  singing. 

By  sect.  16  of  the  Licensing  Act  1874  a  constable 
is  empowered  at  a2l  times  to  enter  any  licensed 
premises  "for  the  purpose  of  preventing  or  de- 
tecting the  violation  "  of  any  of  the  provisions 
of  the  Act  which  it  is  his  duty  to  enforce,  and 
any  person  who  refuses  or  fails  to  admit  any 
contttable  demanding  to  enter  in  pursuance  of 
this  section  is  made  liable  to  a  penalty. 

A  police  constable,  hearing  the  sound  of  music  and 
singing  proceeding  from  a  private  room  in  a 
licensed  house,  entered  the  house  and  demanded 
admission  to  the  private  room.  The  appellant 
failed  to  admit  the  constable  to  the  room. 

Htld,  that  a  constable  is  not  empowered  under  this 
section  to  enter  on  licensed  premises  unless  thera 
is  som£  evidence  from  which  he  may  reasonably 
suppose  that  a  breach  of  the  law  is  being  com- 
muted, and  the  mere  -sound  of  music  coming 
from  a  private  room  is  not  sv^h  evidence.  The 
appellant,  therefore,  was  not  obliged  to  admit  the 
constable. 

Case  stated  by  the  Recorder  of  Bristol. 

The  appellant,  who  is  the  keeper  of  a  fully 
licensed  nouse  known  by  the  sign  of  the  Brandy 
Cask,  in  Bond-street,  Bristol,  was  convicted  before 
the  justioes  of  Bristol,  of  an  alleged  offence 
under  sect.  16  of  the  LicenniDg  Act  1874,  by 
refusing  or  failing  to  aduiii  a  constable  demand- 
ing to  enter,  and  on  appeal  to  the  quarter  sessions 
for  the  city  and  county  of  Bristol,  the  recorder 
sffirmed  the  conviction  subject  to  this  case.  The 
facts  disclosed  were  an  follows : 

On  the  23rd  April  1896,  at  10.30  p.m.,  the 
respondent  Dowding,  a  police  sergeant,  while  on 
duty  in  Bond-street,  heard  music  and  singing 
coming  from  the  licensed  premises.  He  there- 
upon entered  upon  the  licensed  premises,  passed 
through  the  bar,  and  proceeded  upstairs  to  a  room 
from  which  the  singing  and  playing  came.  The 
said  room  was  part  of  the  licensed  premises,  and 
was  then  in  the  occupation  of  a  societv  known  as 
The  Bojal  Antedeluvian  Order  of  Buffaloes,  who 
were  then  conducting  their  business  within  the 
room,  which  had  been  let  to  the  Clarence  and 
Colston  Lodg«  of  the  said  society  under  an  agree- 
ment for  the  exclusive  occupation  of  the  society 
on  every  Thursday  evening.  While  such  busiuebs 
was  being  transacted,  intoxicating  liquors  were 
supplied  oy  the  appellant  to  members,  but  no 
person  was  permitted  to  enter  the  room  except 
members  of  the  society,  and  they  only  upon  the 
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giving  and  receiving  of  a  password  and  sign. 
The  appellant  himeelf  was  a  mecuber  of  the 
society,  and  at  the  time  in  question  was  engaged 
within  the  room  upon  the  basin*-ss  of  the  same. 
The  respondent  knocked  at  the  door  of  the  room, 
bat  was  refused  admission.  The  respondent  there- 
upon sent  for  the  appelhmt  to  come  down  stairs, 
and  the  appellant  saortly  afterwards  came  out  of 
the  room,  the  door  being  closed  behind  him. 
Upon  the  respondent  demanding  admission  the 
appellant  replied  that  he  oou'd  not  admit  the 
respondent  as  the  room  was  occupied  by  a  secret 
society,  and  he  (the  appellant)  had  nothing  to  do 
with  it.  The  appellant  made  no  effort  to  let  the 
respondent  in.  Upon  these  facts  the  learned 
recorder  held  that  an  offence  had  been  committed 
by  the  licensee  of  the  premises  against  sect.  16  of 
the  Licensing  Act  1874  (37  &  38  V  lot.  o.  49).  That 
section  provides  as  follows : 

Any  ooDBtable  may,  for  the  purpose  .of  prerentiDg  or 
deteotiDg  the  violarion  of  any  of  the  provisiona  of  the 
principal  Aot  or  this  Act  whioh  it  is  his  daty  to  enforce, 
at  all  times  enter  on  any  licensed  premisea.  .  .  . 
Every  peraon  who  by  himself  or  by  any  pemon  in  hia 
employ  or  acting  by  hia  direction  or  with  hia  oonaenS 
refuaea  or  faila  to  admit  any  conatable  in  the  ezecntion 
of  hia  dnty  demanding  to  enter  in  pnrdnanoe  of  thia 
section  aball  be  liable  to  a  penalty. 

The  licensee  appealed. 

Candy,  Q.G.  (Lionel  Jlfoclcltson^with  him)  for  the 
appellant. — The  nnconditional  power  to  a  con- 
stable to  enter  licensed  premises  given  by  sect.  35 
of  the  Licensing  Act  of  1872  was  advisedly 
abolished  by  the  repeal  of  that  section,  and  in  its 
stead  sect.  16  of  the  Act  of  1874  has  been  substi- 
tuted.  That  section  only  gives  a  conditional  power 
of  entry,  viz.,  for  the  purpose  of  preventing  or 
detecting  the  violation  of  the  law.  The  cons^ble 
cannot  enter  at  his  mere  will  and  pleasure,  but 
there  must  be  some*  reasonable  gpx>nnd  for  appre- 
hending a  violation  of  the  law.  Here  there  was 
no  such  ground.  At  any  rate,  having  gained 
admission  to  the  licensed  premises,  the  landlord 
cannot  be  held  responsible  for  the  refusal  of  the 
society  to  admit  the  constable  to  their  private 
room  over  which  the  landlord  had  no  control. 

VacheU  for  the  respondent. — ^If  the  constable 
bond  fide  believes  that  the  law  is  being,  or  is  about 
to  be  violated,  that  is  sufficient.  The  finding  of 
the  recorder  in  paragraph  7  of  the  case  is  a  finding 
of  fact  to  that  effect,  and  the  court  will  not  inter- 
fere with  it : 

Baq,  v.  Dobbin,  48  J.  P.  182. 

As  to  the  second  point  raised  by  the  appellant, 
he  cited 

Reg.  V.  Toll,  30  L.  J.  177,  M.  C. 

Candy,  Q.G.  in  reply. 

Oayb,  J. — This  case  raises  a  question  which  it 
appears  to  me  it  is  unnecessary  at  present  to 
decide,  although  I  should  myself  hesitate  before 
deciding  as  the  learned  recorder  seems  to  have 
done,  that  this  section  empowers  a  constable  to 
enter  a  private  room  in  a  licensed  house  at  all 
times  and  in  all  cases.  I  am  certainly  not 
prepared  to  go  so  far  as  that.  The  16th  section 
gives  power  of  entry  to  a  constable  for  certain 

a  OSes,  and  there  ought  to  be  some  evidence 
ng  him  to  the  conclusion  that  the  state  of 
things  which  he  is  empowered  to  prevent  did,  or 
was  about  to  exist.    If,  for  example,  it  had  been 


proved  that  during  the  four  years  during  which 
this  society  had  occupied  this  room,  members  had 
left  the  house  drunk  on  previous  occasions.  That 
however  would  have  raised  the  further  question 
whether,  when  the  supposed  violation  of  the  law 
is  in  a  private  room,  the  Ucensee  can  be  convicted 
on  account  of  the  refusal  of  the  tenant  of  the 
room  to  admit  the  constable.  I  should  require  to 
hear  further  argument  upon  that  point.  But 
without  prejudice  to  that  question  it  is  suffident 
in  the  present  case  to  say  that  there  was  no 
evidence  here  on  which  the  constable  could 
reasonably  conclude  that  an  offence  against  the 
Licensing  Acts  was  being  committed.  His  only 
reason  was  that  he  heard  music  and  singing  which 
constantly  takes  place  on  licensed  premises  in 
private  rooms.  It  is  a  matter  of  everyday  oocur- 
rence  that  when  a  man  is  staying  at  a  hotel 
perhaps  with  bis  wife  and  daughter,  they  should 
oeguiie  the  time  with  music  and  singing.  Can  it 
be  supposed  that  a  constable  if  he  hears  such 
music  can  demand  admission  to  the  private  room, 
and  being  there,  of  course,. stay  there?  Again, 
it  is  a  strong  thing  to  say  that  a  licensed^  holder 
of  premises  can  be  convicted  for  not  admitting  a 
constable  to  a  room  over  which  he  has  no  control. 
But  it  is  not  necessary  to  consider  that.  The 
learned  recorder  has  held  that  a  constable  has 
only  to  say  that  he  wants  to  enter  a  room  and 
that  is  enough.  In  my  opinion  it  is  not  enough. 
I  am  not  prepared  to  hold  that  a  police  constable 
is  at  liberty  to  go  all  over  a  licensed  house  at  his 
pletsure.  That  is  a  delicate  mission  which  I 
cannot  suppose  is  entrusted  t<i  him  without  hia 
giving  some  reason  for  exercising  it.  It  seems  ti) 
me  there  must  be  some  supposed  breach  of  the  law 
which  the  constable  was  going  to  prevent.  Now 
all  that  the  recorder  finds  is  that  the  constable 
visited  the  licensed  premises  and  demanded  to 
enter  the  room  for  the  purpose  of  preventing  au'l 
detecting  the  violation  (if  any)  of  the  provisions  of 
the  Licensing  Acts.  I  think  in  this  case  there 
was  no  ground  for  supposing  that  there  had  been 
any  violation  of  the  Licensing  Act,  and  tlierefore 
the  constable  had  no  right  to  demand  ad  aission. 
This  decision,  however,  is  not  to  be  tuken  as 
giving  colour  to  the  notion  that  people  in  private 
rooms  in  Hcensed  houses  are  at  liberty  to  drink 
to  exuess. 
Lawba^ncb,  J.  concurred. 

Solicitors  for  the  appellant,  James  Morley  and 
8,  A,  Bailey. 

Solicitor  for  the  respondent,  D.  Trowers 
Burgess, 

Dee.  18, 1896,  and  March  13, 1897. 

(Before  Ha^wkinb,  Cave,  Wills,  Wbioht,  and 

Kennedy,  JJ.) 

Hawke  v.  Dunn,  (a) 

Oaming — Betting — Place  used  for  betting — What 
U  a  ''place'*— Betting  Act  1853  (16  &  17  Vict. 
c.  119),  ss.  1,  3. 

Any  area  of  inclosed  ground,  covered  or  uncovered 
which  is  known  by  a  name  or  is  capable  of 
recuonably  accurate  description,  may  be  a 
**_place"  within  the  meaning  .of  sect.  1  of  the 
Betting  Act  1853. 

The  defendant,  a  professional  bookmaker,  on  the 
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OToirum  of  a  race  meeting  at  Hurni  Park,  vxu 
present^  together  vrUh  many  other  bookmaJcers 
and  a  large  number  of  the  general  pviblie,  in  an 
indoeure  knoion  as  TattereaWe  Ring,  shouting 
out  the  odds  and  making  bets  on  horse  races 
with  a^l  who  chose  to  bet  Vhe  inclosure  was  forty 
yards  long  by  thirty  wide,  and  was  bounded  on 
one  side  by  the  grand  standi  and  on  the  other 
three  by  a  paling  breast  high.  The  defendant 
did  not  confine  himself  to  any  fixed  spot,  and 
had  no  stool,  umbrella,  or  anything  in  the  nature 
ef  a  fixture,  to  denote  where  he  carried  on 
betting,  but  moved  about. 

Held,  that  the  defendant  was  using  a  ** place  "for 
the  purposes  of  betting  within  the  msaning  of 
.  sects,  1  and  3  of  the  Betting  Act  1853. 

Case  stAted  by  jastioes  for  the  Kin^aton  Petty 
Settional  Division  of  the  County  of  Surrey. 

An  information  was  preferred  by  John  Hawke, 
the  appellant,  against  Hichard  Dunn,  the  respon- 
dent^ charginff  him  with  having,  on  tJie  4th  July 
1896,  unlawfiuiy  used'  a  certain  place,  to  wit,  an 
indosure  known  as  Tattersall's  Bing  on  Hurst 
Park  Racecourse,  for  the  purpose  of  betting 
with  persons  resorting  thereto  upon  horse  races, 
(xmtrary  to  sects.  1  and  3  of  the  Act  16  &  17  Yict 
clI9. 

The  Act  is  as  follows : — 

Whereas  a  kind  of  gaming  has  of  late  apning  up 
tending  to  the  injury  and  demoralisation  of  improvident 
penoDs  by  tha  opening  of  plaoe«  called  betting  hooses 
or  offioee,  and  the  reoeiving  of  money  in  advance  by  the 
owners  or  ooonpiers  of  snoh  hoases  or  offices;  or  by 
other  penons  acting  on  their  behalf,  on  their  promisee 
to  pay  money  on  events  of  horse  raciog  and  the  like 
ooDtingenaiee :  for  the  snppreseion  thereof  be  it  enacted, 
4o.: 

Sect  1.  No  honae,  office,  room,  or  other  place  shall 
be  opened,  kept,  or  naed  for  the  purpose  of  the  owner, 
oooopier,  or  keeper  thereof,  or  any  person  nsing  the  same, 
or  any  person  proonred .  or  empl<^ed  by  or  acting  for 
or  on,  behalf  of  snoh  owtaer,  occupier,  or  keeper,  or 
person  nsing  the  same,  or  of  any  person  haTing  the 
cue  or  management,  or  in  any  manner  conducting  the 
business  thereof,  betting  with  parties  resorting  thereto ; 
or  for  the  purpose  of  any  money  or  valuable  thing  being 
raodved  by  or  on  behalf  of  such  owner,  occupier, 
keeper,  or  person  as  aforesaid,  as  or  for  the  considera- 
tion for  any  assurance,  undertaking,  promise,  or  agree* 
ment,  express  or  implied,  to  pay  or  give  thereafter  any 
money  or  valuable  thing  on  any  event  or  contingency  of 
or  relating  to  any  horse  race,    .     .    . 

Seot.  8.  Any  person  who,  being  the  owner  or  occupier 
of  any  house,  office,  room,  or  other  place,  or  a  person 
using  the  same,  shall  open,  keep,  or  use  the  same  for  the 
pnrposes  hereinbefore  mentioned  or  either  of  them  ;  and 
any  person  who,  being  the  owner  or  occupier  of  any 
hoQBs,  office,  room,  or  other  place,  shall  knowingly  and 
wilfoUy  permit  the  same  to  be  opened,  kept,  or  used  by 
any  ottier  person  for  the  purposes  aforesaid  or  either  of 
them  .  .  .  shall  be  liable  to  a  penalty  not  exceeding 
1001. 

The  information  was  heard  on  the  23rd  July, 
when  the  following  material  facte  were  proved : 

A  oomjpany,  called  the  Hurst  Park  Club  Syn- 
dicate Limitod,  were  the  owners  of  certain  land, 
many  acres  in  extent,  situate  on  Molesey  Hurst, 
in  Surrey*  and  inclosed  hj  a  tall  fence  or  paling 
with  gates  at  different  pomts. 

During  the  year  the  said  company  held  a  series 
of  race  meetings  for  horse  races  on  the  said  land, 
on  which  were  a  racecourse,  stands  for  viewing 


the  races,  inclosures,  paddocks,  &o ,  and  all  the 
Usual  acoessorled  of  a  raceciurse. 

Access  was  obtained  to  the  said  land  in  the 
first  instance  'by  the  general  public  through  the 
said  gates  on  payment  of  a  shilling  a  head,  and 
then  afterwards,  if  desired,  to  three  stands  and 
inclosures  on  payment  of  a  further  sum  of  IL, 
10s.,  or  2s,  6d.,  as  the  case  might  be. 

A  race  meeting  was  held  by  the  said  company, 
on  the  said  land,  on  the  4ch  July  181^6,  at  which 
many  thousands  of  the  general  public  were  pre^ient, 
and,  amongst  othera,  two  witnesses,  instructed  on 
behalf  of  the  appellant,  who  each  paid  Is,  for  admit- 
tance to  the  said  land,  and  afterwards  11,  each 
for  admission  to  the  11.  stands  and'  inclosure.  In 
front  of  this  stand  was  a  piece  of  gp*ound  more  or 
less  level,  bounded  on  one  side  by  the  stand  and 
on  the  other  three  sides  by  an  open  iron  fence  or 
paling,  about  breast  high  and  about  forty  yards 
long  by  thirty  yards  broad,  which  was  generally 
known  as  Tattersall's  Bing  or  Inclosure,  or  the 
11.  inclosure. 

There  were  present  in  the  11.  inclosure  on  the 
4th  July  about  1000  of  theseneral  public,  amongst 
whem  there  were  at  least  nf t^lbn  bookmakers  and 
their  clerks.  All  the  bookmakers  shouted  out  the 
odds  against  the  different  horses  running  in  the 
races,  inviting  all  those  resorting  to  the  said 
inclosure  to  bet  with  them.  When  a  bet  was 
made  the  bookmaker  named  the  odds  he  was 
willing  to  lay,  received  the  money  the  backer 
wished  to  stake  upon  the  horse  in  question, 
handed  the  backer  a  ticket  with  the  bookmaker's 
name  and  a  number  upon  it,  and  after  the  race,  if 
the  horse  backed  won,  the  bookmaker,  on  presen- 
tuition  of  the  ticket,  returned  to  the  backer  his 
original  stake  plus  the  odds  in  money  laid  by  the 
bookmaker. 

The  respondent  Dunn,  who  was  admitted  to  be 
a  professional  bookmaker,  was  present  with  his 
clerk  in  the  said  inclosure  on  the  afternoon  in 
question  shouting  the  odds,  and  making  bets  with 
everyone  who  would  bet  with  him  in  the  manner 
above  described.  He  did  net  confine  himself  to 
an^  fixed  spot,  and  had  no  stool,  umbrella,  or  any- 
thing in  the  nature  of  a  fixture,  to  denote  where 
he  carried  on  betting,  but  moved  about. 

Upon  these  facts,  and  after  hearing  arguments 
of  counsel,  the  magistrates  were  of  opinion  that 
an  inclosure  forty  yards  long  by  thirty  yards 
wide,  capable  of  containing  more  than  1000 
persons,  about  which  th-i  respondent  moved,  could 
not  be  considered  a  place  within  the  meaning  of 
the  statute,  and  dismissed  the  information,  but 
stated  tbis  case. 

Asquith,  Q,G.  {BeginaM  Broume  with  him)  for 
the  appellant — Here  there  was  a  definitely  in- 
closed place  to  which  the  defendant  resorted  for 
the  purposes  forbidden  by  the  statute,  and  that 
must  be  a  "place"  vrithin  the  meaning  of  the 
section.  They  cit*'d  a  large  number  of  cases,  all 
of  which  are  dealt  with  in  the  judgment  of  the 
court. 

Bigham,  Q.G.  (G.  H,  Stutfield  with  him)  for  the 
respondent. — The  facts  proved  do  not  bring  the 
defendant  within  the  Act,  which  was  never  in- 
tended for  a  case  such  as  the  present.  The  dis- 
cussion of  the  Bill  in  Parliament  and  the  pre- 
amble show  that  the  object  of  the  Act  was  the 
suppression  of  "betting  houses,"  and  "other 
place"  must  mean  a  structure  of  some    kind. 
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beiog  Bomething  ejusdem  qenerU  with  a  house, 
office,  or  room.  Secondly,  the  dnfendant  was  not 
nRing  the  place  within  the  meaning  of  the  aectioo. 
The  word  "use'*  is  employed  in  two  distinct 
seoses  in  the  section.  In  the  first  part  of  the 
section  it  follows  the  words  "  owner  or  occupier," 
and  refers,  therefore,  to  a  i>erson  having  a  Jegal 
occupation  of  some  kiud.  The  defendant  was 
only  there  as  the  rest  of  the  public  were. 

Cur.  <idv,  vulL 

March  13. — The  judgment  of  the  Court,  in 
which  all  the  learned  judges  concurred,  was 
delivered  by 

HA.WKIK8,  J — [The  learned  judge  stated  the 
facts  ss  above  set  forth  and  continued:]  The 
question  submitted  to  us  is,  whether  the 
magistrates  came  to  a  correct  decision  in  point 
of  law,  and,  if  not,  what  should  be  done 
iu  the  premises.  Before  the  passing  of  the 
Betting  House  Act  1853)  much  betting  uid 
wagering  on  horse  races  had  been  no  doubt  carried 
on  without  legislative  interference.  It  is  clear 
from  the  preamble  of  the  Act  now  in  question 
tHat  in  the  year  1853  a  new  system  of  betting  had 
then  recently  Rprung  up,  by  the  establishment  of 
houses  and  offices  for  the  carrving  on  in  them  of 
betting  businesses  of  a  kind  which  in  the  opinion 
of  the  Legislature  tended  to  the  injury  and 
demoralisation  of  improvident  persons ;  and  it  is 
equally  cl«-ar  that  one  of  the  practic^-s  deemed  to 
be  objectionable  and  injurious  was  that  of  what 
is  known  as  "ready  money  betting,"  viz.,  that  the 
person  making  the  bet  depositel  with  the  book- 
maker the  mon^y  which  he  was  disposed  to  adven- 
ture. It  is  true  that  the  preamble  has  been  repealed 
by  the  Statute  Law  Revision  Act  1892  (55  &56  Yict. 
c.  19^.  by  which  it  is  provided  that  such  preamble 
may  be  omitted  from  any  revised  edition  of  the 
Ktatutes ;  but  the  same  Act  provides  (sect.  1)  that 
the  repeal  shall  not  affect  the  operation  or  con- 
struction of  the  statute,  snd  it  is  therefore  legiti- 
mately to  be  referred  to  as  afFording  information 
of  the  circnmstances  under  which  the  Act  came 
to  be  passed,  and  in  so  far  as  it  directlv  throws 
light  upon  the  question  of  the  object  which  the 
legislature  had  in  view.  It  exprefbly  declares 
that  one  object  at  least  proposed  by  the  Legis- 
lature was  the  suppression  of  this  kind  of  gaming. 
It  was  therefore  not  merely  to  prevent  its  being 
carried  on  in  houses  or  offices  that  the  Act  ot 
1853  for  the  suppression  of  betting  houses  (16  &  17 
Vic^  c.  119)  was  passed.  Now,  to  pass  an  Act 
simply  to  forbid  such  gaming  in  houses  or  offices 
would  have  been  comparatively  u- class;  it  would 
have  been  to  leave  open  a  host  of  places  not 
falling  within  the  description  of  houst-s  or 
offices,  and  impossible  to  describe  by  anticipa- 
tion, where  with  equal  facility  and  equally 
demoralising  effect  such  obnoxious  betting 
might  be  carried  on  with  impunity :  (see  per 
Lush,  J.,  in  Haigh  v.  Town  Council  of  Sheffield- 
(31  L.  T.  Rep.  536;  L.  Rep.  10  Q.  B.  109). 
If  I  have  correctly  interpreted  the  object  and 
intention  of  the  Legislature,  I  must  say,  with  all 
respect  to  the  views  of  those  who  in  some  of  the 
cases  hereafter  mentioned  have  intimated  a  diffe- 
rent opinion,  it  seems  to  me  it  would  be  frittering 
away  the  provisions  of  the  Act  to  hold  that  a  well- 
defined  inclosure,  known  by  a  particular  name, 
and  devoted  to  be  used  as  a  betting  ring,  could 
not  be  treated  as  a  "  place  "  within  the  meaning 


of  the  Act,  unless  the  person  charged  with  usin^ 
it  for  the  particular  forbidden  purposes  confined 
himself  to  a  single  spot  indicated  oy  some  snch 
thing  as  a  stool  or  a  box  to  stand  on,  or  an 
umbrella  stuck  in  the  ground  spread  over  his 
head,  and  that  by  canging  his  position  from 
time  to  time,  by  walking  about  and  making  hi« 
bets  upon  different  spots  in  the  same  ring  he 
could  avoid  the  penalties  because  he  was  not  using 
a  place.  To  me  this  view  is  unintelligible,  and  it 
becomes  more  so  when  we  find,  as  we  shall  when  I 
discuss  thn  authorities,  that,  for  permitting  several 
bookmakers  to  wander  about  in  and  use  the  whole 
inclosure  generally  for  the  forbidden  kind  of 
betting,  the  owner  or  occupier  might  be  convicted 
of  permitting  an  ill«>gal  use  of  a  place ;  yet  that 
none  of  such  bookmakers  could  be  convicted  of 
actoally  using  it  because  each  of  them  used  every 
or  any  part  at  the  inclosure  at  his  pleasure,  and 
did  not  confine  himself  to  one  fixed  spot  in  it 
The  Act,  by  sect  1,  forbids  "  the  opening,  keeping, 
or  using  any  house,  office,  room,  or  oth«-r  place, 
for  the  purpose  of  the  owner,  occupier,  or  keqier 
th«*reof,  or  anjr  person  using  the  same  or  con- 
ducting the  business  thereof,  bt-tting  with  persnns 
resorting  thereto;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  keeper,  or  person 
as  aforesaid,  as  or  for  the  conbidnratton  of  any 
bet  on  any  horse  race,"  and  declares  that  "  every 
house,  office,  room,  or  other  place  opened,  kept,  or 
used  for  the  purposes  aforesaid,  or  any  of  them, 
shall  be  a  common .  nuisance ; '*  and  by  sect  2, 
"shall  be  taken  and  deemed  to  be  a  common 
gaming  house."  It  will  be  observed  chat  the  two 
sections  I  have  just  referred  to  have  no  other 
effect  than  to  taint  with  illegality  for  the  time 
being  any  house,  &c.,  or  other  place  opened,  kept, 
or  used  for  the  purposes  mentioned.  The  Srd 
section  is  that  which  deals  with  the  persons  who 
open,  keep,  or  use  houses,  &c.,  for  such  illesal 
purposes.  It  enacts  that  "Any  person  who, 
Deing  the  owner  or  occupier  of  any  house,  joom, 
office,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same,  or  permit  the 
same  to  be  opened,  kept,  or  used  for  the  putposes 
mentioned  iu  sects.  1  and  2,  or  either  of  them, 
shall  on  summary  conviction  thereof  be  liable  to 
forfeit  a  penalty  not  exceeding  lOOL''  It  is  uuder 
this  section  that  the  respondent  was  charged  in 
the  information.  Undoubtedly  this  section  is  not 
quite  so  clearly  framed  as  it  might  have  been ; 
and  this  defect  has  given  rise  to  much  discussion 
and  confusion  as  to  the  proper  interpretation  to 
be  put  upon  it.  For  the  r^-spnndent  it  is  con- 
tended that  the  words  "  other  place  '*  means  some 
other  place  ejusdem  generis  with  a  houf>e,  o£Boe, 
or  room.  I  of  course  recognise  the  usual  rule 
observed  in  the  construction  of  Acts  of  Parlia- 
ment, that  general  following  specific  words  should 
b-*  limited  to  things  ejusdem  generis  with  those 
before  enumerated ;  but  this  rule  of  construction 
must  be  controlled  b^  another  equally  general 
one.  that  Acts  of  Parliament  ought,  like  wills  or 
other  written  documents,  to  be  construed  so  as  to 
carry  out  the  object  sought  to  be  accomplished  bj 
them,  so  far  as  it  can  m  collected  from  the  lan- 

fuage  employed :  (see  Harrison  y.  Blaekbwm, 
7  C.  B.  N.  S.  689,  per  Erie,  O.J.  and  Byles,  J.; 
Campbell  v.  Prescott,  15  Ves.  503.  per  Sir  W. 
(ji-rant,  M.B.).  In  my  opinion,  to  limit  the 
meaning  of  the  words  "other  pkce'*  to  some 
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otbfr  plaoe  ^usdem  generig  with  a  house  or  offioe, 
woaid  have  the  effect  of  defeatinff,  not  of  for- 
warding, the  object  of  the  LegiB^ktiire ;  and  I 
cannot  imaraie  that  with  the  desire  to  suppress 
that  kind  <h  betting  mentioned  in  the  preamble, 
it  was  in  oontemp&tion  to  afford  it  a  sort  of 
aanctuarj  in  a  betting  ring  or  in  any  other  phioe 
not  ejiutdefn  generis  with  a  h  use  •  r  office.  The 
inteipretatiun  tu  be  given  t(»  a  similar  expression 
used  in  the  statute  42  Geo.  3,  c.  lid,  making  io 
penal  for  any  person  to  keep  any  ofBoe  or  place 
to  exercise  auy  lottery,  is  expressly  declared  by 
4  Geo.  4,  c.  60,  s.  60,  to  be  any  place  in  or  oat 
ol  an  ixiclosed  building,  whetner  upon  land  or 
water,  whete  illegal  practices  shall  be  carried  on. 
This  confirms  me  in  the  view  1  have  taken.  I  am 
foitber  confirmed  in  this  yiew  by  the  authorities 
hereafter  cited,  of  etich  of  the  courts  of  comm«  n  law. 
Uprn  a  careful  consideraTion  of  these  authorities  I 
cannot  sny  that  all  are  equnlly  satisfactory ;  but 
there  is  not  one  of  the  judgments  which,  as  dbtin- 
^»hed  6t>m  dicta  not  material  to  the  judgment, 
IS  against  the  contenti  n  of  the  appellant  in  the 
present  case.  The  case  of  Daggett  v.  Catteme 
(12  L.  T.  Eep.  355;  17  0.  B.  N.  S.,  669)  is 
that  which  has  been  most  of  lea  cited  in  favour  of 
the  views  of  the  respondent.  The  judgment  itself 
in  thiftt  case  really  decides  nothing  affecting  the 
present  question :  but  the  dicta  of  the  majority  of 
The  judges  are  in  favour  of  the  appellant  s  views. 
It  was  an  acti«  n  brought  under  sect  5  of  the 
statu  eof  1853  to  rec<»ver  back  from  the  defendant 
money  received  by  him  from  the  plaintiff  as  a 
deposit  on  a  bet  contrary  to  sect.  4,  which  makes 
it  a  penal  offence  for  any  person,  being  the  owner 
or  occupier  of  any  house,  office,  room,  or  place 
used  for  the  purpose  aforesaid,  to  receive  such  a 
deposit.  The  defendant,  a  bookmaker,  was  carrying 
on  under  a  clump  of  trees  in  Hyde  Park  his  betting 
operations  with  many  persons  wlio  resorted  thereto. 
The  plaintiff  was  one  of  such  persons,  and  he 
hocked  with  the  defendant  for  5L  10a.  a  horse 
ahout  to  run  at  the  Lincoln  races,  and  paid  then 
and  there  a  deposit  of  that  sum.  The  defendant 
thereupon  laid  him  odds  against  the  horse.  The 
horse  did  not  win,  and  Uiis  action  was  then 
brought  by  the  plaintiff  against  the  defendant  to 
recover  back  his  d»'posit.  The  case  was  argued 
first  in  the  Court  oz  Common  Pleas  before  Erie, 
OJ.  and  Keating,  J.,  who  gave  judgment  for  the 
plaintiff.  That  judgment,  however,  was  reversed 
m  the  Exchequer  Chamber,  on  the  groimd  that 
the  defendant  was  not  the  owner  or  occupier  of 
the  spot  on  which  the  bf-tting  took  place  within 
the  meaning  of  sect.  4.  This  was  quite  right,  fo 
andoubtedly  the  defendant  was  neither  owner  nor 
oocnpier  of  any  part  of  HydH  Park.  The  ques- 
tion whether  the  npot  under  the  trees  was  a  place 
within  the  meaning  of  sects.  1  and  3  was  not 
judicially  determint-d,  nor  was  it  under  the  cir- 
enmstancee  essential  to  the  judgment.'  In  the 
Court  of  Common  Pleas,  however,  in  reference  to 
its  heing  a  place,  Erie,  C.J.  said :  *'  The  mischief 
18  to  my  mind  precisely  the  same,  whether  the 
party  stands  under  the  shelter  of  an  oak  tree,  or 
of  a  roof  or  covering  of  canvas.'*  Later  on,  when 
spring  of  the  intention  of  the  Legislature,  the 
Chief  Justice  said :  "  It  was  intended  to  present 
every  possible  obstacle  to  the  professed  gamester 
using  a  place  for  exercising  his  vocation,  and  for 
^bat  purpose  to  prohibit  the  keeping  or  using  of 
jaj  known  place  for  the  receipt  of  deposits  on 


thp  contingency  of  a  particular  horse  running  and 
winning  at  a  horse  race."  In  the  Exchequer 
Chamber,  tbe  Court  being  composed  of  Pollock, 
C.B.,  Crompton  and  Blackburn,  Jj.,Bramwell  and 
Cbannell,  BB.,  Meilor,  J.,  and  Pigott,  B.,  all  agreed 
that  the  judgment  of  the  Common  Pleas  should 
be  reversed  upon  the  ground  I  have  already  men- 
tioned. But  Pollock,  C.B.,  Crompton  and  Black- 
bum,  JJ.,  and  Channel!,  B.  substantiallv  agreed 
with  Erie,  C.J.  and  Keating,  J.  in  thinking  the 
spot  was  a  place  within  the  meaning  of  the  Act, 
Bramwell,  jB.,  Meilor,  J.,  and  Pigott,  B.  holding 
an  opposite  view,  on  the  ground,  as  stated  by 
Bramwell  B.,  that  it  was  not  a  place  capable  of 
being  used  within  the  meaning  of  the  Act.  And 
Pollock,  C.B.  in  his  judgment  is  reported  to  have 
said  that  the  place  had  not  the  possibility  of  an 
owner  or  occupier.  I  cannot  think  that  thesn 
reported  expressions  quite  reprvsent  what  the 
learned  judges  intended  to  convey.  Bramwell,  B. 
must  have  meant  that  it  was  not  capable  of  being 
used  within  the  meaning  of  sect  4,  because  the 
man  who  used  it  was  neither  owner  nor  occupit-r  .- 
and  Pollock,  C.B.,  not  that  it  was  not  possible  for 
it  to  be  owned  or  occupied  by  anybody,  but  that 
it  could  not  be  owned  or  occupied  by  the  defen- 
dant. As  a  matter  of  fact  it  was  used,  and  also 
as  a  matter  of  fact  it  was  owned  by  the  Crown 
and  capable  of  occupation.  Various  spote  in 
Hyde  Park  are  used  daily,  and  anybody  visiting 
Hyde  Park  will  find  orators,  preachers,  singers, 
lecturers,  reciters,  agitators,  and  occasionaUy 
comic  entertainers  ana  orchestras  using  various 
greater  or  smaller  areas  in  it.  Do  none  of  these 
occupy  places  P  Blackburn,  J.  to  my  mind,  put 
the  decision  in  JJoggett  v.  Cattems  on  its  proper 
footing.  These  are  his  words :  "  I  do  not  say  that 
an  open  field  is  not  a  place  which  may  come 
within  the  description  of  the  term  place  in  the 
statute;  but  it  is  necessary  to  show  that  the 
person  against  whom  the  action  is  brought  (under 
s*«ct.  5j  is  either  owner  or  occupier  of  the  place  or 
acting  on  behalf  of  the  owner.  Thus  it  will  be 
seen  that  of  the  nine  judges  before  whom  the 
case  was  argued  six  expresMd  opinions  that  the 
spot  under  the  trees  was  a  place.  Daggett  v. 
Uattems,  therefore,  is  in  favour  of  and  not  afnunst 
the  appellant  in  this  case.  In  Shaw  v.  Marley 
(19  L.  T.  Rep.  15;  L.  Bep.  3  Exch.  137)  the 
appelllant,  as  clerk  to  a  bookmaker,  sat  at  a 
desk  placed  on,  but  not  affixed  to  the  soil,  in 
an  uncovered  inclosure  close  to  the  grand 
stand  at  Doncaster,  managing  a  deposit  betting 
business  thei-e.  Kelly,  C.B.,  Martin  and  Pigott, 
BB.  held  that  it  was  both  an  office  and  a  place, 
and  that  the  business  carried  on  was  the  very 
thing  the  Act  was  intended  to  prevent.  In 
Eastwaad  v.  Miller  (30  L.  T.  Bep.  716 ;  L.  Bep.  9 
Q.  B.  440)  the  appellant  was  charged  with  per- 
mitting a  certain  place,  to  wit,  a  field,  to  be  used 
for  the  purpose  of  betting.  The  field  referred  to 
was  an  inclosure,  in  extent  nearly  four  acres,  and 
was  known  as  the  Dewsbury  Borough  Park 
Ground.  On  the  day  named  a  pigeon-shooting 
match  was  ab>  ut  to  take  place,  a  number  of 
people  were  admitted  to  the  gr>iund,  of  which  the 
appellant  was  in  fact  the  sole  occupier,  and  he 
received  entrance  money.  Inside  the  inclosure, 
among  the  persons  so  assembled,  were  tw  »  book- 
makers vrith  books,  shouting  out  the  odds  on  the 
match,  and  betting  with  those  disposed  to  bet, 
receiving  money   by  way  of  deposit  from  their 
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customers.  The  appellaat  stood  by,  and  could 
see  wliat  was  ffoins  on,  but  said  and  did  nothing. 
The  justices  found  that  the  ground  was  a  place 
within  the  meaning  of  the  Act.  and  that  the 
appellant  permitted  it  to  be  nsed  for  the  purposes 
forbidden  Dj  sects.  1  and  3,  and  convicted  him. 
On  appeal  against  this  conviction,  Lush,  J.,  in 
his  judgment,  said  :  **  First,  was  it  a  place  P  It 
could  hardly  be  contended  that  grnund  uncovered 
cannot  be  a  place  within  the  meaning  of  the  Act. 
I  see  no  reason  whatever  f rr>m  the  framing  of  the 
Act  to  hold  that  there  cannot  be  a  *  place '  within 
the  meaniog  of  it  unless  there  is  a  structure  qf 
some  kind — a  building  or  a  tent.  .  .  .  It  is  an  in- 
closed place,  occupied  exclusively  by  the  appellant. 
The  fact  that  it  is  a  large  indosure  cannot  affect 
the  question,  if  it  is  a  place  occupied  and  inclosed, 
within  the  meaning  of  the  Act  to  which  persons 
were  admitted  by  the  sufferance  of  the  occupier." 
The  fact  that  the  appeUant  was  the  sole  occupier 
only  showed  more  clearly  that  he  had  the  fullest 
power  to  check  the  use  of  it,  otherwise  it  was 
immateriaL  As  to  whether  the  place  was  used 
for  the  puipose  of  betting  within  the  meaning  of 
the  Act,  the  same  learned  judge  said  .*  **  It  is 
objected  that  it  was  only  shown  that  on  one 
Ofjcasion  this  was  done;  and,  more<>ver,  it  was 
objected  that  the  primary  object  of  keeping  the 
place  was  not  for  the  purpose  of  betting  but  for 
the  purpose  of  pigeon  shooting.  I  cannot  take 
this  view  of  the  evidence."  Archibald,  J.  con- 
curred. They  agreed  that  Doggett  v.  Catiertu, 
which  was  cited  K>r  the  appellant,  did  not  govern 
the  case,  and  affirmed  th^  convicUon.  In  Haigh 
V.  The  Tovm  Council  of  Sheffield  (L.  Rep.  10 
Q.  B.  102)  the  appellant  was  convicted  of  per- 
mitting the  illegal  use  of  an  indosure  under  very 
similar  circumstances.  On  appeal  the  G<»urt 
(Blackburn,  Mellor.  and  Lush,  JJ.)  upheld  the 
conviction.  It  would  be  inconvenient  to  set  out 
the  judgments  at  length,  but  each  is  well  worthy 
of  perusal.  It  is  difficult  to  draw  any  pubittantiv** 
distinction  between  these  two  cases  and  the 
present  Here  the  respondent  used  the  indosure 
himself ;  in  those  <^es  the  then  appellants  per- 
mitted the  user  by  others :  (see  also  tieg.  v.  (fooht 
51  L.  T.  Eep.  21;  13  Q.  B.  Div.  885).  In 
Bows  V.  Fenwiek  (30  L.  T.  Rep.  524;  L.  Bep. 
9  0.  P.  339),  the  appellant  was  convicted  of 
u^ing  a  place  on  the  racecourse,  the  Boodee 
at  Chester,  for  the  purpose  of  betting.  He 
stood  on  a  stool  on  the  Roodee,  over  which 
was  spread  a  large  umbrella,  open  and  suppf>rted 
by  a  long  stick  or  handle  stuck  in  the  ground  by 
a  spike.  From  this  stool  and  under  this  umbrella 
the  appellant  called  out  the  odds  against  the  various 
horses,  made  bets,  received  deposits  of  money,  and 
gave  tickets.  It  was  not  disputed  that  this  was 
betting  within  the  penal  clauses  of  the  Act.  The 
only  real  question  was  whether  it  was  an  *'o1her 
place  "  witnin  the  meaning  of  sects.  1  and  3.  The 
Court  (Lord  Coleridge,  C.J.,  Brett  and  Den- 
man,  JJ.),  hdd  that  the  spot  used  was  such  a 
place ;  that  to  constitute  such  a  place  it  should  be 
fixed  And  ascertained,  and  Lord  Coleridge.  C.J. 
snid  there  was  (to  use  his  own  words)  "  sufficient 
fixity  of  the  structure  by  means  of  the  spiked 
umbrella,"  and  he  distinguished  that  case  from 
Doggett  v.  Catteme  upon  the  ground  that  there 
^as  in  the  latter  case  "  no  ascertained  place  within 
the  ambit  cf  the  park  in  which  the  Mppellant  (the 
defendant  in  that  case)  earned  on  his  avocation." 


The  oonvicfion  was  affirmed.  In  the  ac'-ual  judg- 
ment I  entirdy  agree,  for  the  evidanoe  to  supnort 
it  was  overwhdming,  but  I  am  not  pre^area  to 
accept  the  dicta  of  tiie  learned  Chief  Justice  if  he 
intended  to  suggest  the  necessity  that  to  consti- 
tute a  place  the  predse  spot  nsed  by  the  appellant 
to  cai  ry  on  his  betting  should  be  indicated ;  nor 
to  agree  in  the  distinction  between  Dogaetfe  caae 
and  that  He  was  deciding.  The  *'  place  used  by 
the  appellant  was  the  whole  indosure.  He  was 
entitlea  to  use  every  part  of  it,  and  to  change  his 
location  wif  hin  it  as  oft^n  as  he  thought  fit;  bat, 
however  often  he  changed  it,  he  was  still  using 
the  indosure,  a  defined  nxed  locality,  known  bj  a 
name,  in  which  he  could  readily  announce  himself 
to  all  persons  resorting  thereto,  and  they  could 
as  readily  find  him.  The  fact  that  the  appdlant 
did  actually  indicate  in  the  maimer  stated  the 
exact  spot  on  which  for  the  time  being  he  was, 
merely  added  to  thj9  evidence  of  the  user,  but  no 
case  decides  it  was  essential.  Supposing  a  well- 
known  indosure  to  be  only  ten  yai  ds  square,  could 
it  be  said  that  that  would  not  be  a  place,  unless 
the  predse  spot  in  it  on  which  the  person  using  it 
stood  were  indicated?  And  if  the  appellant  in 
the  case  I  am  now  discussing  had  moved  his 
stool  twenty  times  to  different  spots  within  the 
indosure,  and  at  each  spot  had  remounted  his 
stool  and  resumed  his  betting,  would  he  not  still 
be  using  the  one  place  he  had  paid  for  admission 
to  and  not  twenty  different  places  P  The  case  of 
QaOoway  v.  MaHee  (45  L.  T.  Bep.  763 ;  8  Q.  B. 
Div.  275),  before  Grove  and  Lopes,  JJ..  was 
very  similar  to  that  of  JBowe  v.  Fenwiek.  The 
respondent  Maries  was  charged    with    u^in^   a 

fluce,  the  grand  stand  indosure  and  th«*  ring  in 
'our  Oaks  Park,  for  the  purpose  of  betting,  &c. 
The  respondent  and  another  man  acting  with  him 
paid  for  admission  to  the  park  and  ring,  and 
therein  the  respondentia  companiim  stood  on  a 
wooden  box  in  no  way  fixed  to  the  ground  and 
unsheltered  by  any  umbrdla;  the  respondent 
stood  off  the  box  on  the  ground  hy  his  side.  They 
jointly  carried  on  betting  operations  such  as  in  t*  e 
tast  case —  >ne  on,  the  other  off,  the  box.  The  jus- 
lices  held  that  neithr*r  th-^ indosure, nor  the  box,nor 
the  two  combined,  constituted  a  place,  and  dismissed 
the  charge.  This  case  is  amusing.  The  respoudent 
and  the  justices,  having  evidently  read  the  dicta 
of  Lord  Coleridge  in  Bows  v.  Penwidc,  thought 
that  the  stool  and  spiked  umbrella  fixed  in  tlie 
fliround  wera  essential  to  the  constitution  of  a 
place,  and  aooordingly  both  the  bookmakers  and 
the  magistrates  thought  the  statute  could  be  suc- 
cessfully evaded  by  the  bookmaker  abandoning 
the  stool  and  umbrella,  and  by  one  of  them  using 
merely  an  unattached  box  to  stand  upon,  and  by 
his  partner  standing  on  the  gp*ound.  The  Court 
defeated  this  ingenious  att*-mpt  by  reversing  the 
decision  of  the  justices.  There  again  there  was  a 
superabundance  of  evidence  to  support  a  convic- 
tion, and  the  dicta  were  unn*  c»*ssary  for  the  judg- 
ment, which  was  clearly  right.  These  twn  last 
cases  establish  nothing  which  goes  beyond  this, 
that  if  a  fixed  spot  such  as  suggested  was  essential 
to  be  indicatea,  it  was  in  fact  indicated  by  the 
stool,  umbrella,  or  box.  But  no  case  was  cited 
in  which  a  conviction  has  been  quashed  beoausn 
of  the  absence  of  such  indication.  Such  a  case 
wouM  have  required  more  consideration.  The 
cas-  of  Snow  v.  Hill  (52  L.  T.  Bep.  859  ;  14  Q.  B. 
Div.  588),  which  the  magistrates  read  as  governing 
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the  present  case,  does  not,  in  my  opinion,  by  any 
meand  do  so.  The  appellant  Snow  was  char&:ed 
with  n^ing  a  pla<^,  to  wit,  a  field,  at  West 
Brompttin,  in  Staffordshire,  for  the  purpose  of 
betting  with  persons  resorting  thereto.  Dog 
raoes  were  held  in  an  inclosed  field  about  five  acres 
in  extent.  The  public  were  admitted  on  payment 
to  a  portion  of  the  field  about  110  yards  Ions  by 
WTen  yards  deep,  roped  off  from  that  part  of  the 
field  on  which  ract* s  were  run.  Many  hundreds 
nf  persons,  including  the  appellant,  were  present. 
The  appellant  walked  about  and  made  bets,  and 
recifiTed  from  and  paid  money  to,  othf^r  persons 
who  wiere  th«^rA.  He  had  no  particular  location 
on  the  reserved  space,  and  carried  no  distinctive 
mark.  It  was  not  even  found  that  he  was  a  book- 
maker, or  that  he  did  anything  to  indicate  that 
he  was  exercising  such  a  calling ;  for  aught  that 
appeared  he  was  only  one  of  the  persons  resorting 
)o  the  incloeure,  and  did  no  more  than  any  of 
them  might  innocpntly  do,  and  there  was  no 
evidence  that  he  received  any  money  on  deposit 
or  otht-rwise  than  in  payment  of  btfts  he  had  won. 
The  magistrates,  however,  erroneously  thought 
the  case  governed  by  Eastwood  v.  miUer,  and 
convicted  him.  An  appeal  against  the  conviction 
was  heard  by  Lord  Coleridge,  G.J.  and  Smith,  J. 
who  reversed  that  decision.  In  so  doing  they 
were  absolutely  right.  Smith,  J.  pointed  out,  in 
delivering  the  judgment  of  the  court,  that  the 
mere  fact  of  a  person  resorting  to  a  place  and 
betting  with  o  hers  he  finds  there  is  no  offence 
under  the  Act.  It  is  significant  that  the  respon- 
dent did  not  even  appear  or  make  any  artempt  to 
support  the  conviction.  Snow  v.  Hill  is,  there- 
fore, no  authority  for  the  respondent  in  this 
case.  Two  cases  (WhUehurat  v.  Finch,  17  Cox, 
70 ;  and  Homshy  v.  Raggett  (1892)  1  Q.  B.  20 ; 
17  Cox,  428)  were  cited  to  us,  the  former  as  an 
authority  in  favour  of  the  respondent,  the  latter 
aa  an  authority  for  the  appellant.  They  require 
a  little  close  attention  ana  consideration,  for  on  a 
mere  cursory  glance  at  the  head-note  of  the  first 
of  them  as  reported,  they  appear  to  be  a  little 
contradictory.  They  are,  however,  not  at  all  so 
when  really  understood.  The  first  of  them, 
Whilehwrst  v.  Fincher,  was  argued  before  Fry. 
L.J.  and  Mathew,  J.  Fincher,  the  defentlaut,  was 
charged  with  using  the  bar  room  of  a  public 
houae  for  the  purpose  of  betting  with  persons 
resorting  thereto.  The  facts  were  as  follows : 
Fincher  on  three  successive  days  went  to  the  bar 
room  of  the  Dartmouth  Hotel,  at  West  Bromwich, 
for  the  purpose  of  betting  on  horse  races,  and  did 
there  in  fact  bet  with  persons  who  resorted 
thereto.  He  occupied  no  specific  part  of  the 
room,  which  was  a  public  one,  and  he  had  no 
other  interest  of  any  kind  in  the  house.  There  was 
m)  evidence  that  he  was  a  professional  betting  man. 
For  aught  that  appearea  the  defendant  only  re- 
aortfd  to  the  bar  as  one  of  the  public,  and  when  there 
<^id  in  fact  make  bets  with  persons  whom  he  met. 
The  magistrate  took  this  view  of  the  evidence 
and  held  that  this  was  not  such  a  user  of  the  room 
M  was  contemplated  by  the  3rd  section  of  the 
itatnte.  In  his  judgment  supporting  the  magis- 
trate's decision,  Matnew,  J.  is  reported  to  have 
said  that  it  was  not  sufficient  merely  to  show  that 
the  defendant  went  to  the  bar  room  and  made 
bets,  and  he  thought  that  on  the  facts  proved 
Snow  V.  RiU  governed  the  case.  I  recogmse  the 
•oundness  of  that  decision  on  the  facts  found, 
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for  there  is  no  more  iPegality  in  making  a  casual 
bet  in  a  room  not  wholly  or  partially  devoted  to 
betting  than  there  is  in  making  it  in  a  field  with 
a  person  who  is  casually  found  there.  Homshy  v. 
Raggett  was  a  very  different  case.  There  Bagnett, 
the  respondent,  was  himself  the  occupier  of  ''The 
Chimes'*  licensed  beerhouse  at  Poplar.  The 
magistrates  found  as  facts  that  on  four  different 
days  a  professional  bookmaker  and  his  clerk  were 
in  the  bar  and  tap  room  for  the  purpose  of  betting, 
that  they  did  bet  with  persons  resorting  thereto 
on  horse  races,  and  received  deposits  on  the  bets 
made,  and  that  the  defendant  knew  of  and  per- 
mitted such  user.  As  a  matter  of  fact  neither 
the  bookmaker  nor  his  clerk  used  any  part  of  the 
house  except  the  bar  and  tap  room,  and  these 
only  in  common  with  the  ordinary  customers  of 
the  house.  The  magistrate  dismissed  the  sum- 
mons on  the  authority  of  Whitehurst  v.  Fincher 
and  Snow  v.  HUl,  On  appeal  the  Court  (Mathew 
and  Smith,  JJ.)  held  the  magistrate  to  be. wrong, 
Mathew,  J.  holding  that  it  was  not  necessiry  to  a 
conviction  that  the  room  or  place  should  be  used 
exclusively  for  bettins ;  that  to  render  the  book- 
maker liable  it  would  be  enough  to  show  that  he 
was  in  a  room  for  the  purpose  of  inviting  people 
to  come  and  bf  t  with  him,  and  that  the  respon- 
dent, the  occupier,  was  liable  for  pt^rmitting  such 
use.  In  explaining  his  judgment  in  Whitehurst 
y.  Fincher  as  supporting  the  case  then  befoi*e  him, 
Chat  learned  judge  said :  '*  In  the  present  case  the 
betting  was  not  casual,  but  the  room  waM  con- 
stantly and  systematically  used  by  a  profesdional 
bookmaker  for  the  purpose  of  betting  with  persons 
resorting  thereto.  In  this  Smith,  J.  concurred. 
It  is  clear  that  the  distinction  between  the  two 
cases — whatever  particular  expressions  may  have 
been  used  or  may  appear  in  the  report  of  White- 
hurst v.  Fincher — is,  that  in  that  case  the  use  of 
the  room  was  not  for  betting  as  a  business,  but 
all  that  was  done  was  that  the  defendant  had 
casually  betted  there  with  three  or  four  people ; 
wherea««  in  Homsby  v.  Raggett  the  betting  for 
which  the  room  was  used  was  that  carried  on  an 
a  business  by  a  professed  or  professional  book- 
maker. In  considering  the  question  of  user  I  cau 
see  no  difference  between  a  betting  ring  and  a 
room  used  for  the  same  purpose.  Mr  William  v, 
Dawson  (56  J.  P.  182)  was  a  charge  against 
a  boolsmaker  for  using  a  place  under  sect.  8. 
The  bookmaker  was  seated  in  the  bar  of  a 
public-house  on  several  days  for  nearly  an  hour 
— ^not  always  in  the  same  spot — betting  on  horse 
racing  with  a  number  of  persons  who  frequf^nted 
'  the  house.  Some  paid  to  and  others  received  from 
him  money  on  account  of  bets.  It  was  found 
that  he  used  the  bar  for  the  purpose  of  betting 
with  them,  but  that  he  had  no  exclusive  use  or 
occupation  of  the  bar  or  any  part  of  it.  The 
magistrates  refused  to  convict.  On  appeal, 
Mathew  and  Smith,  J  J.  held  that  the  case  could 
not  be  distinguished  from  Hornshy  v.  Raggett, 
and  that  the  bookmaker  was  liable  to  be  con- 
victed of  using  a  place  for  the  purpose  of  betting 
under  sect.  3,  and  that  the  same  reasons  applied 
to  the  licence-holder.  In  Reg.  v.  Worton,  (72  L. 
T.  Rt*p.  29;  (18)5)  1  Q.  B.  227)  it  was  held  that 
evidetice  that  on  three  succedsive  days  the 
defendant  was  in  the  bar  of  a  beerhouse,  that 
a  number  of  persons  came  in.  took  slips  of  paper 
hanging  on  tUe  wall,  wrote  on  them  the  names  of 
the  horses  they  wished  to  back,  wrapped  up  in 
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thep  the  monej  thej  wished  to  stake,  and  banded 
th»*  slips  wi'h  the  money  inclosed  to  the  defen- 
dant, furnished  sufficient  evidence  to  go  to  the 
jury  upon  an  indictnient  under  Keot.  8,  and  the 
jurj  rightly  found  that  the  defendant  had  used 
the  bar  for  the  puipise  of  betting  with  persons 
resorting  thereto:  (per  Lord  Russell,  C.J.,  Pol- 
lock, B.,  Hawkins,  Lawrance,  and  Wright,  JJ.)- 
Liddefi,  V.  Lofthouse  (74  L.  T.  Rep.  139;  (1896) 
1  Q.  B.  295)  is  the  latest  case  to  be  found  in  the 
Coninjon  Law  Reports  bearing  on  the  question  as 
to  what  is  any  **  otbf  r  place.**  The  i-espondcnt 
Lofthouse  wa«  charged  at  the  Stockton-on-Tees 
Police-court  with  having  used  a  place  situated  on 
the  river  side  for  the  purpose  of  betting  with 
persons  resorting  thereto.  The  place  iu  ques- 
tion was  called  Hubback's  Quay,  partly  sur- 
rounded by  a  hoarding  supported  by  wooden  stays 
driven  into  the  ground.  On  three  consecutive 
days  the  respondent  was  found  at  the  back  of 
this  hoarding,  between  the  ssDie  two  stays, 
calling  out  the  odds  on  horses  and  betting  with 
persons  coming  to  him.  The  justices  found  that 
he  went  to  this  spot  f'lr  the  sole  purpose  <  f 
making  a  book  on  horse  races,  and  because  he 
knew  there  would  be  a  number  of  persons  wanting 
to  back  horses  there.  The  justices  however, 
•doubting  whether  the  spot  was  a  place,  declined 
to  convict.  On  appeal,  Xindley  and  Kay,  L.J  J., 
sitting  as  a  Divisional  Court,  held  that  it  was  a 
place,  and  that  the  justices  were  wrong  in  not 
convicting.  That  this  decision  on  the  facts  stated 
was  right  there  can  be  no  shadow  of  doubt,  and 
it  needed  not  the  aid  of  the  stays  to  support  it. 
I  will  but  refer  to  my  own  judgment  in  Reg.  v. 
Preedy  (17  Cox  C.  C.  433),  in  which  I  fully  dis- 
cussed the  question  now  before  us,  and  to  which 
I  adhere.  Nor  do  I  think  it  would  materially 
assist  the  solution  of  tbe  question  before  us  to 
cite  any  of  those  cases  which  have  been  decided 
upon  charges  under  the  Licensing  Act,  for  they 
stand  on  a  different  footing ;  nor  to  those  cases 
which  are  to  be  found  forbidding  any  gaming  in 
public  streets,  <&c.,  for  they  depend  on  special 
enactments ;  nor  the  cases  deciding  what  are 
public  places  under  the  Vagrant  Acts.  I  pilfer 
to  decide  this  case  upon  principle  and  upon  autho- 
rities directly  bearing  upon  it.  It  is  not  posbible 
to  give  so  precise  a  deOnition  of  what  i?  an  "  other 
place  "  as  shall  be  applicable  t<»  every  imaginable 
htate  •  f  facts.  Each  case  must  of  necessity  depend 
and  be  decided  upon  its  own  particular  circum- 
stances. But.  af  er  very  careful  consideration,  I 
have  arrived  at  thn  c  nclusion  that  any  area  of, 
iiic4o8ed  ground  (expresstiug  no  opinion  as  to  unin- 
closed  areas),  covered  or  uncovered,  which  is 
known  by  a  name,  or  is  capable  of  reasonably 
accurate  description,  to  which  persons  from  time 
to  time  or  upon  any  particular  occasions  (r 
occasion  resort,  and  who  may  very  pioperly  be 
described  as  i^*orting  thereto — used  by  a  profes- 
sional betting  man  f-  r  the  purp<  se  of  exercising 
his  calling  and  betiing  with  such  pers  ns,  or  fur 
the  purpose  of  can-ying  on  a  ready- ujoney  betting 
bibiuess,  may  be  a  place  within  the  me««niug  of 
the  statute.  Met  s  and  bounds  are  not  essential, 
and  it  matters  n<>t,  in  my  opinion,  whether  for  his 
own  convenience  the  bookmaker  chooses  to  remain 
during  his  hours  of  attendance  upon  one  particular 
spot  within  that  tirea,  or  whether  he  prefers  to  move 
about  within  that  area  from  one  spot  to  another 
us  he  is  minded.      The  Act  speaks  of  an  other 


*' place,"  not  a  spot  in  a  place.  If  to  make  it  « 
place  the  bookmaker  must  fix  himself  on  and  use 
only  one  spot,  he  would  always  have  it  in  his 
power  t*  evade  the  Act  by  wandering  over  the 
whole  area.  Assuming  the  ring  in  question  was 
a  place  within  the  meaning  •  f  the  statute,  there 
was,  in  my  opinion,  abundant  evidence  of  such 
user  of  it  by  The  respondent  as  was  forbidden 
by  sect.  3.  It  was  indeed  suggested  that  there 
Could  be  no  illegal  user  of  any  place,  unless  such 
place  could  be  fairly  described  as  then  already 
opened,  kept,  or  used,  that  is,  appropriated  wholly 
or  in  part  for  the  illegal  purposes  mentioned  in 
sect.  3.  Marley  v.  Greenhalgk  (3  B.  &  S.  374) 
was  cited  in  support  of  this  suggestion.  That 
case,  however,  as  also  did  Clark  v.  Hayne  (8  Cox. 
327),  turned  up  'U  the  peculiar  language  of 
12  &  13  7ict.  c.  92,  forbidding  cockfightin^' 
in  a  place  used  for  that  purpose,  and  does  not 
assist  in  the  present  discussion.  In  my  opini*  n 
a  person  using  a  place,  though  it  be  for  the 
first  time,  for  the  forbidden  purposes  is  liable 
to  be  convicted  under  sect.  3:  (see  per  Black- 
bum,  J.  in  Haigh  v.  Sheffisld,  L.  Rep.  10  Q.  B. 
108).  At  one  time  it  was  looked  up<  >n  as  a  doubtful 
question  whether  the  Legislature  intended  the 
enactments  to  prohibit,  and  whether  in  fact  they 
prohibited,  anythiug  mor*^  than  that  class  or  kind 
of  gaming  which  consisted  of  receiving  deposits 
of  money  as  the  consideration  for  bets  on  future 
events  described  in  the  now  repealed  preamble  of 
the  Act.  I  am  of  opinion  that  such  restrict-d 
interpretation  of  the  enacting  clauses  would  be  to 
do  violence  to  the  very  plain  unmistakable  words 
used  in  them.  Moreover,  the  question  was  judi- 
cially set  at  rest  by  Bond  v.  Plumb  (17  Cox. 
749).  where  it  was  held  by  Lord  Coleridge,  C.J. 
and  Collins,  J.  that  betting  with  persons  res<rtij)g 
to  a  place,  and  receiving  deposits  or  beta,  were 
distinct  offences:  (see  also  Rpg.  v.  Brown  (72 
L.  T.  Rep.  22;  (1895)  1  Q.  B.  119,  and  Beg.^. 
Wortan  (1895)  lb.  237).  In  the  cases  before  ud 
there  was  in  my  opinion  abundant,  evidence  that 
the  respondent  used  the  TattersalVs  King  at 
Hurst  Jrark  for  both  purposes.  In  dealing  with 
the  evidence  in  each  particular  case  the  masis- 
trates  should  always  bear  in  mind  rhat  the  law 
does  not  f i  irbid  betting  itself,  nor  is  the  business 
or  avocation  of  a  bookmaker  necessarily  ill^l : 
(Thwaites  v.  Coulthwaite  (74  L.  T.  Rep.  164: 
U896)  1  Ch.  496).  But  what  the  Legislature  bw 
forbidden,  and  what  it  has  pronounced  to  be  illegal 
is  the  use  by  those  who  make  a  trade  and  business 
of  betting,  of  any  place  for  the  purpose  of  betting 
with  persons  resorting  thereto,  or  for  the  purpose 
of  receiving  either  themselves  or  by  any  other 
person  any  money  or  valuable  thing  as  the  con- 
sideration for  a  bet  on  any  event  of  a*iy  horse 
race,  &c.  We  are  not  called  upon  to  do  more 
than  declare  our  opinions  upon  the  law  as  appli- 
cable to  cases  like  tht9  present.  Whether  an  mdi- 
viiual  charged  with  infringing  the  law  has  in 
fact  been  guilty  of  such  infringement  it  is  the 
duty  of  the  magistrate  to  determine,  bringinif  their 
best  intelligence  honestly  to  bear  upon  each  par- 
ticular case,  having  regaid  to  the  facts  before 
them.  In  the  present  case  we  are  of  opinion  that 
the  justices  took  an  erroneous  view  of  the  law. 
and  the  case  must  therefore  be  remitted  back  to 
them. 
Solicitors  for  the  appellant,  MctUcin  and  Co, 
Solicitor  for  the  respondent,  T.  AUingham, 
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Dec.  18, 1896,  and  March  13, 1897. 

(Before  Hawkiits.  Ca^yb,  Wills,  Wbioht,  and 

Xbknbdt,  JJ.) 

McInant  (app.)  V.  HiLDBETH  (resp.).  (a) 

Gaming — B^Hing — Using  a  place  for  purpoaea  of 
belHuq—WhaiU  a  '' place ''—Betting  Act  185*3 
(16  A  17  Vict  c.  19),  88.  1  and  3. 

Th*.  appellant,  a  profeesional  bookmaker,  on  the 
day  if  a  certain  horse  race,  stationed  himself  at 
n  particular  spot  on  a  piece  of  ground  called 
the  Pit  H^ap,  with  his  hcick  agairist  the  hoarding 
of  a  skittle  alley ,  and  there  made  bets  on  the 
race  with  aU  who  chose  to  bet  with  him.  The 
Pit  Heap  was  a  vacant  and  uninclosed  space,  to 
which  the  public  were  allowed  free  and  un- 
restricted agrees  from  various  sides,  and  on  the 
day  in  auestion  a  large  crowd  were  assembled 
there.  The  appellant  remained  all  the  time 
on  the  same  spot,  but  it  teas  not  in  any  way 
circumscribed  or  fenced  in  or  otherwise  dis- 
tinguished. 

Held^  that  the  appellant  was  using  a  place  for  the 
purpose  of  betting  with  persons  resorting  thereto 
v»ilhin  the  meaning  of  sect.  3  of  the  Betting  Act 

Case  stated  bj  justioes  of  Jarrow. 

The  appellant.  Peter  Mclnanj,  was  charg**d  at 
the  Police-court,  Jarrow,  on  the  information  of 
the  respondent,  Greon^  Hildreth,  an  inspector  of 
police,  with  unlawfully  usins;  a  certain  place  in 
the  borough,  called  the  Pit  Heap,  for  the  purpose 
of  betting  on  horse  races  with  persons  resorting 
thereto,  contrary  to  sect.  3  of  the  Betting  Houses 
Act  1853. 

The  facts  which  were  proved  at  the  hearing  are 
fully  stated  in  the  judgment  of  the  court. 

The  justices  were  of  opinion  that  the  spot 
where  the  appellant  stood  was  a  clear,  ascertained, 
and  well-defined  place  used  by  the  appellant  for 
the  purpose  of  betting  on  horse  races,  and  they 
accordingly  convicted  him. 

The  question  on  which  the  opinion  of  the  court 
wa<t  desired  was,  whether  the  justices  came  to  a 
correct  determination  in  point  of  law. 

Clarke  Hall  for  the  appellant,  and  Simfty  for 
the  respondent,  cited  the  authorities  whif.h  are 
dealt  with  in  the  judgment  of  the  court  and  in 
the  judgment  in  Hawke  v.  Dunn  (76  L.  T.  Rep. 
355). 

Hawkiits,  J.  read  the  following  judgment,  in 
which  the  other  Judges  concurred. — The  respon- 
dent, an  inspector  of  police  in  the  borou^^h  of 
Jarrow,  charged  the  appellant  with  using  a  certnin 
place  in  that  borough,  called  the  Pit  Heap,  for 
the  purpose  of  betting  with  persons  resorting 
1  hereto  upon  contingencies  concerning  horse  rac^es, 
cootrary  to  sect.  3  of  the  Betting  House  Act  1853. 
Nine  justices  for  the  paid  borough,  before  whom 
Ibe  charge  came  on  for  hearing,  convicted  the 
appellant,  but  on  his  application  they  stated  this 
('Jiae  for  our  opinion,  the  question  being  whether 
in  law  they  were  justified  in  convicting  him.  The 
Pit  Heap  is  a  piece  of  private,  though  at  present 
vacant,  ground  in  the  borough  of  Jarrow,  com- 
prising, a'^cord  in  g  to  the  plan,  about  one-eighth  of 
w  acre  of  land.  To  a  great  extent  it  is  bounded 
on  the  north  by  the  Theatre  of  Varieties ;  on  the 
cast  hy  a  ski' tie  alley  ;  on  the  west  by  a  row  of 
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poets  and  a  road  ;  and  on  the  south  by  a  public, 
house  and  a  shooting  gallery.  Although  there  is 
an  owner  and  a  tenant  of  it,  and  it  is  occasionally 
allowed  to  be  occupied  by  shows  for  which  rents 
are  paid,  the  public  have  been  permitted  and 
allowed  by  such  owner  and  occupier  free  and  easy 
access  to  it,  and  to  resort  thereto.  On  the  day 
in  question  no  one  was  in  actual  personal  charge 
or  superintendence  of  it.  On  the  24th  March 
1896  the  Lincolnshire  Handicap  was  run  at 
Lincoln.  About  half -past  10  a.m.  a  crowd,  con- 
sisting of  100  persons,  began  to  assemble  on  the 
Pit  Heap,  some  r  ading  sporting  papera  and 
others  discussing  racing  matters.  About  11  a.m. 
the  appellant  came  on  to  the  ground,  and  at  once 
stationed  himself  at  a  poiut  on  it,  with  his  back 
against  the  hoarding  of  the  skiitle  alley.  The 
spot  where  the  appellant  stood  was  found  by  the 
justices  to  be  a  clear,  ascertained,  fixed,  and  well- 
defined  place.  With  the  exception  of  a  short 
interval  of  ten  minuter  the  appellant  remained 
on  the  same  spot  until  2.45  p.m.  During  that 
time  many  of  the  m^-n  comprising  the  crowd 
came  up  to  him  and  gave  him  money,  and  as  they 
did  so  he  on  each  occasion  made  an  entry  in  what 
was,  in  fact,  his  betting  book.  At  2.45  p.m.  the 
police,  who  had  been  watching  his  action,  inter- 
fered, and  took  from  him  the  betting  book  con- 
taining numerous  entries  of  bets.  One  page  of 
it.  headed  "The  Lincolnshire  Handicap  1896," 
contained  among  others  an  entry  *'  IGs. — 2s. — 
Osterman.*'  This  interpreted  means  that  he  had 
laid  Osterman,  who  was  identified  as  one  of  the 
persons  who  had  paid  him  money,  16s.  to  28. 
against  a  horse  about  to  run  in  the  race.  At  the 
hearing  before  the  magistrates  it  was  admitted 
tbat  the  appellant  was  a  professional  bookmaker ; 
that  on  the  day  and  at  the  place  above  mentioned 
he  was  makine  bets  on  the  Lincolnshire  Handi- 
cap. It  was  also  proved  that  other  betting  men, 
following  their  avocations  and  acting  in  a  similar 
manner,  were  on  the  ground.  The  magistrates 
found  that  the  spot  where  the  appellant  stood 
was  a  "  place,*'  and  that  it  was  used  by  him  for 
the  purpose  of  betting  on  horse  races  with  those 
resorting  thereto  within  the  meaning  of  the  3rd 
section  of  the  Act.  The  question  for  us  was 
whether  the  justices  came  to  a  correct  determi- 
nation in  law.  For  the  appellant  it  was  con- 
tended that  the  spot  occupied  by  him  was  not  a 
place  within  the  meaning  of  the  A.ct,  and  that 
even  if  it  was  he  did  not  ui-e  it  illegally,  because 
it  was  not  shown  that  it  had  been  used  for  a 
similar  purpose  before  the  day  in  queation.  I 
am  of  opinion  that  this  latter  point  is  un- 
tenable, tnere  being  no  authority  to  support  it. 
the  case  which  was  cited  for  that  purpose 
having  been  decided  upon  a  statute  relating  to 
cockfighting  totally  differing  from  the  present. 
On  the  argument  before  us,  all  the  authorities 
bearing  on  the  subject  of  what  is  a  place  were 
fully  discussed,  but,  having  dealt  with  them  in  my 
judgment  in  Hawke  v.  Dunn,  I  do  not  find  it 
necessary  now  to  repeat  all  that  I  there  said. 
Doggett  v.  Cattems  (12  L.  T.  Rep.  355 ;  17  0.  B. 
N.  S.  669)  was  strongly  relied  on  for  the  appel- 
lant, but  the  decision  in  that  case  turned  not 
upon  the  question  whether  the  spot  under  the 
trees  was  a  place  under  sect.  3,  but  upon  the  fact 
that  it  was  not  a  place  owned  or  occupied  by  the 
defendant  under  sects.  4  and  5.  If  the  defendant 
in  that  case  had  been  prosecuted  under  sect.  3  for 
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unng  the  spot  for  the  parpoaes    forbidden  by 
eects.  1  and  3,  it  is  clear  that  six  of  the  nine 

i' ad  sea  bj  whom  the  case  was  beard  would  have 
leld  him  responsible,  bat  sued  as  he  was,  in  a 
civil  action  under  sect.  5,  for  a  return  of  the 
deposit,  he  could  not  be  made  liable  without 
proof  that  he  was  either  owner  or  occupier  of  the 
place  where  the  deposit  was  received  by  him. 
Bach  proof  was  not,  and  could  not  from  the 
nature  of  things,  have  been  forthcomiug,  and  so 
the  action  failed.  But  no  such  proof  is  necessary 
in  the  case  of  an  informatiou  to  recover  a  penalty 
under  sect.  3  for  ueing  a  place  for  the  forbidden 
purposes.  I  never  could  understand  the  reason- 
ing of  those  who  urged  that  the  spot  uuder  the 
clump  of  trees  could  not  be  deemed  to  be  a  place. 
The  locality  was  fixed  at  and  under  the  trees ;  it 
was  limited  to  the  space  overshadowed  by  their 
branches.  People,  in  fact,  resorted  to  it  for  the 
purpose  of  betting  on  horse  races,  and  the  book- 
maker went  there  to  meet  and  bet  with  them,  and 
stayed  there  to  be^  with  them  upon  the  ready- 
money  system.  What  then  was  wanting  to  con- 
stitute it  a  place  P  ^The  fdCt  that  the  roan  had  no 
authority  to  use  it  was  immaterial.  He  could  not 
have  sheltered  himself  by  urging  his  trespass  as  a 
defence,  for  the  penalty  attaches  to  the  person 
using  a  place,  whether  such  place  is  so  used  with 
or  without  th"  leave  of  the  owner  or  occupier. 
But  I  need  not  further  elaborate  the  matter,  for 
there  is  direct  authority  to  justify  us  in  dealing 
with  it  as  e  en  without  authority  we  should 
have  done.  In  the  case  of  LiddeU  v.  Loft- 
house  (74  L.  T.  Rep.  139;  (1896)  1  Q.  B.  295), 
a  bookmaker,  pursuing  his  calling  and  betting 
with  persons  resorting  to  the  spot  on  which  he 
had  located  himself,  received  deposits  on  such 
bets.  Lindley  and  Kay,  L.JJ.,  sitting  as  a 
Divisional  Court,  held  that  to  be  a  place.  1  can- 
not help  thinking  that  they  must  and  would  have 
come  to  the  same  conclusion  if  the  stage  had  not 
been  there.  Indeed,  Kay,  L.J.  said :  "  As  it  seems 
to  me,  if  a  man  were  to  use  the  grouiid  at  the  foot 
of  the  statue  at  Charing  Cross  for  the  purpose  of 
habitually  betting  with  persons  resorting  to  him 
there,  that,  al  hough  the  space  used  was  entirely 
undefined,  woild  be  a -place  within  the  med.ning 
cjf  the  statute.  The  truth  is,  that  some  little  good 
sense  must  be  imported  into  the  consideration  of 
these  cases.  In  this  case  the  appellant  evidently 
went  to  that  particular  spot  on  the  Pit  Heap  to  bet 
with  those  who  had  been  brought  together  there 
in  the  expectation  of  finding  him  there  to  bet 
with.  He  stood  on  the  spot  with  his  back  to  the 
skittle  alley,  and  so  used  it  for  hours.  He  was  as 
conspicuous  as  if  be  had  a  sentry  box  to  stand  in. 
Would  ij  have  made  any  difference  if  he  had  stood 
on  a  box,  or  interposed  a  layer  of  wood  between 
his  feet  and  the  ground,  or  had  sat  on  a  high 
porter's  chair,  carrying  on  that  kind  of  betting 
which  most  of  all  the  Legislature  meant  to 
suppress  in  every  place  where  it  was  or  could  be 
publicly  carried  onP  Can  anybody  seriously 
suppose  the  Legislature  meant  to  exclude  from 
the  operation  of  the  Act  such  betting  on  such  a 
place  ?  Or  that  its  being  or  not  being  a  place 
should  dex>end  on  whether  the  betting  man  was  or 
was  not  hemmed  in  by  a  couple  of  pieces  of  wood  P 
Or  had  a  gaudy  umbrella  over  his  head  P  Or  stood 
on  a  stool  or  dox  or  was  or  was  not  a  trespasser 
on  the  place  he  was  f o  using  P  provided  always 
that    the    user   for   the    time    being  was  of   a 


locality  to  which  persons  could  properly  be  said 
to  be  resorting  and  where  he  could  carry  on  his 
operations  with  those  persons.  On  principle, 
confirmed  by  the  authorities  cited,  I  think  the 
magistrates  were  right  in  their  decision,  and  this 
conviction  ought  to  be  affirmed  with  costs. 

Solicitor  for  appellant,  P.  O,  Bohinson^  for  E. 
Clark,  Newcastle-on-Tyne. 

Solicitor  for  reipondent,  James  Kirkley,  for  /. 
Oswald  Davidson,  Jarrow. 


Monday,  March  15, 1897. 

(Before  Cavje  and  Lawbance,  JJ.) 

Abteb  v.  Ths  Yestrt  of  Hammbksmith.  (a) 

Metropolis  —  Management  —  "  New  street  *' —  Cost 
of  pacing — Metropolis  Management  Act  1855 
(18  &  19  Vict,  c,  120),  s.  106— Metropolis  Manage^ 
ment  Amendment  Act  1862  (25  A  26  Viet  c,  102). 
s«.  77  and  112. 

Sect.  105  of  the  Metropolis  Management  Act 
1855  empowers  the  local  authority  to  pave  any 
new  street  within  its  district  which  is  not  pa*^ 
to  their  satisfaction  and  charge  the  owners  of  the 
houses  forming  such  street  with  the  expenses 
thereof;  and  by  sect.  77  of  the  Metropolis  Manage- 
ment Act  186z  the  owners  of  the  land  bounding 
or  (xbutting  on  such  street  are  made  licible  to  con- 
tribute to  the  expenses  of  paving  it  as  weU  as 
the  owners  of  houses  therein. 
B.-lane,  which  had  never  been  dedicated  to  the 
public,  was  bounded  on  the  east  side  ^  old 
buildings,  and  along  the  same  side  there  was  a 
paved  footpath  over  which  was  a  public  right 
of  way,  but  the  remainder  of  the  road  was 
private.  On  the  west  side  the  road  v>as  bounded 
Dy  the  ba^ks  of  other  old  buildings,  including  a 
public-house,  a  row  of  cottages,  and  an  oH-miU, 
from  none  of  which  was  there  any  access  to  theroad. 
In  order  to  prevent  such  access  ever  being  had, 
the  appellant,  the  owner  of  the  road,  had  reserved 
to  himself  and  marked  off  partly  by  a  fejkce  cuad 
partly  by  stones  let  into  the  soil,  a  narrow  »trip  of 
land,  a  few  inches  wide,  between  the  cont  lining 
walls  of  the  above-mentioned  buildings  and  the 
road. 
Held,  thai  there  was  evidence  on  which  the  magis- 
trates could  find  {as  they  did)  that  the  appellant 
was  a  frontager  on  the  west  side  of  the  road:  but 
Held,  also,  that  B.-lane  was  not  a  **new  ^street** 
uithin  the  meaning  of  sect.  105  of  the  Metropolis 
Management  Act  1855. 
Case  stated  by  justices  for  the  administrative 
county  of  London. 

The  apppellant,  Arter,  had  been  summoned  to 
answer  a  complaint  by  the  vestry  for  having 
refused  or  neglected  to  pay  the  sum  of  295Z.  lis.  4d. 
charged  upon  him  by  virtue  of  the  Metropolis 
Management  Acts  as  owner  of  certain  lands 
bounding  or  abutting  on  an  all^;ed  new  street, 
known  as  Beaver- lane,  in  respect  of  the  expenses 
of  paving  the  said  street. 

On  the  hearing  of  the  summons  the  following 
facts  were  proved  or  admitted : 

The  appellant  was  the  owner  of  certain  land  set 
out  on  a  plan  annexed  to  the  case,  which  land 
formed  a  roadway  known  as  Beavor-lane.  Along 
the  east  side  of  the  lane  a  strip  of  the  land  whi» 
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pared,  and  over  that  strip  there  was  a  public  right 
of  footway.  The  remainder  of  Beavor-lane  was 
eatirely  private,  and  the  pablio  had  no  right  over 
any  part  of  it,  but  as  a  matter  of  fact  carts  and 
carriages  were  sometimes  driven  along  it  by  the 
public,  and  the  appellant  was  in  the  habit  of 
chanzing  a  toll  from  the  drivers  of  these  vehicles 
whenever  he  was  aware  of  their  presence  in  the 
roadway.  There  were  posts  placed  upright  across 
both  the  southern  and  northern  end  of  the  lane. 
The  vehicles  above  mentioned  could  gain  access  to 
the  roadway  at  either  end  by  driving  between  the 
posts,  but  there  were  movable  bars  at  each  end 
by  which  it  could  be  dosed. 

Beavor-lane  was  bounded  on  the  west  side  by  a 
Une  of  buildings  consisting  of  the  Hope  publin- 
hoose  at  the  north  end,  then  a  line  of  cottages, 
then  an  oil- mill,  and  again  more  cottages. 

In  the  part  opposite  the  cottages,  next  the 
public-house,  there  was  a  wooden  fence  belonging 
to  the  appellant,  and  erected  on  the  appellant's 
land,  leaving  between  the  fence  and  the  retaining 
wall  of  the  cottages  a  strip  of  land  belonging  to 
the  appellant  of  a  width  of  from  three  to  eight 
inches,  and  about  eighty-eight  yards  in  length. 
Northwards  from  this  fence  and  in  an  exact  line 
with  it  opposite  to  the  Hope  public-house,  there 
were  placed  certain  stones  let  into  the  soil  of  the 
roadway;  and  southwards  of  the  fence  similar 
stones  in  the  same  straight  line  were  placed  oppo 
site  the  oil- mill.  For  the  remainder  of  the  length 
of  the  roadway  there  was  another  fence  belonging 
to  the  appellant  running  from  the  southern  comer 
of  the  ou  -  mill,  and  havintr  a  similar  strip  of 
knd  between  the  fence  and  the  wall  of  the  rem.aln- 
ing  cottages.  The  result  was,  that  the  appellant 
had  reserved  to  himself  throughout  the  entire 
length  of  the  land  a  strip,  in  parts  inclosed  by  the 
nid  fences,  and  in  parts  distinguished  by  the 
•aid  stones. 

There  was  no  access  or  right  of  access  into 
Beavor-lane  from  any  of  the  buildings  or  houses 
on  the  west  side,  all  of  which  had  their  backs 
towards  the  roadway ;  and  there  was  no  evidence 
when  these  houses  had  been  erected  except 
thai  they  had  all  been  in  existence  for  many 
years. 

On  the  east  side  of  Beavor-lane  were  buildings 
which  had  all  been  erected  before  1855.  There 
had  been  no  fresh  building  on  that  side  since  then, 
nor  had  there  ever  been  on  that  side  any  con- 
tinnotts  line  of  buildings. 

The  respondents  proposed  to  pave  the  whole  of 
Beavor-lane  up  to  the  line  of  the  strip  of  land 
above  described,  and  the  sum  of  295Z.  lis.  4d, 
cLiimed  from  the  appellant  was  arrived  at  by 
treating  him  as  the  owner  of  land  abutting  on  the 
alleged  new  street  throughout  ite  entire  length  on 
the  west  side. 

By  sect.  105  of  the  Metropolis  Management  Act 
1855  it  is  prorided  that, 

In  oaae  the  owners  of  the  hoaees  formings  the  greater 
part  of  aoy  new  street  laid  ont  or  made,  or  hvrfafter  to 
be  lai-l  oat  or  made,  whioh  is  not  paved  to  tbe  satiafao- 
tioQ  of  the  vestry  or  distriot  board  of  the  parish  or 
^'riot  io  whioh  each  street  id  sitaaie,  be  de«irona  of 
haying  the  sume  paved,  as  hereinafter  mentioned,  or  if 
sach  yestry  ur  board  deem  it  necessary  or  expedient 
that  the  same  should  be  so  paved,  then  and  in  either  of 
uch  oases  saoh  vestry  or  board  shall  well  and  soffi- 
i-isntly  |iave  the  nitme  .  .  .  and  the  owners  of  the 
booses  formiug  such  s'Tvet  shall,  on  demand,  pay  to  snoh 


vestry  or  board  the  amonnt  of  the  estimated  expenses  of 
providing  and  laying  sauh  pavement.     .     .     . 

By  sect.  77  of  the  Amendment  Act  1862 : 

The  owners  of  the  land  boonding  or  abatting  on  suoh 
street  shall  be  liable  to  oontribate  to  the  expenses  .  .  . 
of  paving  the  same,  as  well  as  the  owners  of  honses  therein. 

By  sect.  112  of  the  same  Act  1862 : 

The  expression  "new  street"  shall  apply  to  and 
inolnde  all  streets  to  be  hereafter  formed  or  laid  oat 
.    .    .    and  also  all  streets  partly  formed  or  laid  ont. 

By  sect.  250  of  the  principal  Act  1855 : 

The  word  '*  street "  shall  apply  to  and  inolnde  any 
highway  (exoept  the  oarriage-way  of  any  cornpike-road) 
and  any  road,  bridge  (not  being  a  oonnty  bridge),  lane, 
footway,  square,  ooort,  alley,  passage,  whether  a 
thoroughfare  or  not,  and  a  part  of  any  snoh  highway,  &o. 

Upon  these  facts  the  justices  found  and  deter- 
mined (1)  that  Beavor-lane  was  a  new  street 
within  the  meaning  of  the  Metropolis  Manage- 
ment Acts;  and  (2)  that  the  appellant  was  the 
owner  of  land  bounding  or  abutting  on  Beavor- 
lane  throughout  ite  entire  length  on  the  west  side, 
and  they  ordered  the  appeUant  to  pay  the  said 
sum  of  295Z.  lla.  4d. 

The  appellant  appealed. 

C.  A.  BuaaeU,  Q.G.  (Matufisld  with  him)  for  the 
appellant. — The  magistrates  were  wrong  in  hold- 
ing (1)  that  this  was  a  new  street,  and  (2)  that  the 
appellant  was  a  frontager,  at  all  evente  opposite 
the  public-house  and  the  oil-milL  By  sect.  112  of 
the  Act  of  1862  a  new  street  is  a  street  newly 
*'  formed "  or  laid  out.  The  question  is,  what  is 
"  forming  "  a  street.  It  is  evident  that  it  is  the 
erection  of  houses  upon  it : 

Vestry  of  8t.  Mary,  Battersea,  v.  Palmer^  75  L.  T. 
Bep.  862 ;  (1897)  1  Q.  B.  220. 

No  houses  have  been  erected  on  either  side  of 
Beavor-lane  for  many  years.  Those  houses 
which  have  been  erected  on  the  west  side  have 
their  backs  to  the  roadway,  and  that  is  not  in  any 
case  sufficient  for  a  new  "  street "  : 

MetropoHtan  Board  of  Works  v.  Cox,  19  C.  B.  N.  S. 

445; 
Metropolitan  Board  of  Works  v.  Clev&r,  18  L.  T. 
Bep.  723 ;  L,  Bep.  3  C.  P.  531. 

This  land  is  private  and  has  never  been  dedicated 
to  the  public.  It  may  be  admitted  that  that  is 
not  enough  for  the  appellant's  case,  but  here  tbe 
intention  is  clearly  against  the  user  of  it  by  the 
public.  At  any  rate,  the  appellant  is  not  a 
frontager  opposite  the  oil-mill  and  the  public- 
house,  for  here  he  has  not  reserved  any  land 
abutting  on  the  roadway. 

Mcicmarran,  QG.  {Low  with  him)  for  the  vestry. 
— This  is  a  new  street,  and  the  appellant  has 
reserved  to  himself  a  narrow  strip  along  the  whole 
of  the  west  side.  By  sect.  250  of  the  principal 
Act,  and  sect.  112  of  the  Act  of  1862,  any  road 
may  become  a  new  street.  In  the  case  of  a  high- 
way repairable  by  the  parish  it  can  only  become 
a  street  by  having  houses  built  along  it.  But 
in  the  present  caso  the  property  is  private,  and  it 
may  become  a  **  new  street  *'  in  another  sense,  as  in 

Vestry  of  8t.  Mary,  Islington,  v.  Barrett,  30  L.  T. 
Bep.  11 ;  L.  Bep.  9  Q.  B.  278. 

The  appellant  having  reserved  a  strip  of  land  is 
the  "  owner  *'  for  the  purposes  of  contribution  to 
paving  expenses : 

Wtlliams  v.  Wandsworth  Board  of  Works,  18  Q.  B. 
Div.  211. 
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Q.B.  DiV.]        OTBB8BEB8  OF  THB  POOB  OF  0BA.TFOBD,  &C.  V.  D.  ABD  0.  RUTTBB.         [Q.6.  DiT. 


Gave,  J. — Two  questions  have  been  left  to  us 
in  this  case :  the  first  is,  whether  the  justices  were 
correct  in  their  view  that  this  was  anew  street;  and 
the  s-  cond,  whether  the  appellant  was  the  owner 
of  land  along  the  whole  of  the  west  side  of  Beavor- 
lane.  As  to  the  second  of  these  points  I  say 
nothing.  There  was  evidence  on  which  I  think 
the  justices  might  oome  to  the  conclusion  thej 
arrived  at,  and  we  cannot  disturb  their  finding. 
But  as  to  the  first  point  —  whether  Beavor-lane 
was  a  new  street — I  tnink  the  d»*cision  of  the 
justices  was  wroog,  on  this  short  ground  :  It 
appears  that  Beavor-lane  as  far  back  as  the  time 
before  the  old  Highway  Act  was  a  phvate  road, 
and  there  is  nothing  to  show  that  it  has  altered 
its  condition  since.  No  house  has  been  built  that 
has  access  to  it,  and  as  a  road  there  is  no  diffe- 
i*enoe  between  what  it  is  now  and  what  it  was 
fifty  or  sixty  years  ago,  except  that  the  neighbour- 
hood has  become  more  populous.  Sixty  y«'ars  ago 
it  was  an  old  road  not  dedicated  to  the  public,  but 
I'sed  sometimes  by  the  public  on  payment  of  a 
toll.  It  was  an  old  road,  and  it  is  an  old  road. 
There  is  nothing  that  I  can  see  to  make  it  "  new  " 
or  to  make  it  a  "  street."  It  is  admitted  that  it 
is  not  prima  fade  a  new  street  within  sect.  112, 
which  says  that  the  expression  "  new  street  *'  shall 
applj  to  streets  hereafter  to  be  formed  or  laid  out, 
but  it  is  said  that  it  does  come  within  the  words 
"all  stre*^ts,  the  maintenance  of  the  paving  and 
roadway  whereof  had  not,  previously  to  the  passing 
of  this  Act,  been  taken  into  charge  and  assumed 
by  the  commissioners,  &c.,  in  the  parish  or  place 
where  such  streets  are  situate."  Doubtless  a  piece 
of  land  may  be  intended  to  be  a  street,  and  at  the 
same  time  not  be  repairable  by  the  inhabitants ; 
but,  in  order  that  it  may  come  within  the  defini- 
tion of  a  new  street,  it  must  be  something  which 
is  in  some  sense  new.  You  cannot  say  it  is  an 
old  road  and  therefore  it  is  a  new  street.  Now, 
land  may  be  a  new  street  if  it  is  newly  laid  out  as  a 
street,  or  if  it  is  an  old  road  which  has  been  newly 
tamed  into  a  street.  But  neither  of  these  is  the 
case  here.  The  two  definitions  cannot  be  dove- 
tailed together. 

Lawbabce,  J.  concurred. 

Solicitors  for  the  appellant,  Cunliffes  and  Daven- 
port, 

Solicitors  for  the  respondents,  Watson,  Son,  and 
Boom. 


March  16  and  17,  1897. 

(Before  Cave  and  Lawrancb,  JJ.) 

Ovebseebs  of  the  Poor  fob  the  Pabish 
OF  Cbatford  and  the  Distbict  Ooitncil 
FOB  Cbayfobd  (apps.)  V.  D.  and  C.  Ruttbb 

(respe.).  (a) 

Rating — Lighting  and  watching  rate — Brickfield 
— "  Houses,  buildings,  and  property  other  than 
land  " — Lighting  and  Watching  Act  1833  (3  & 
4  Will  4,  c.  90),  ».  33. 

By  sect.  33  of  the  Lighting  and  Watching  Act 
1833,  the  owners  and  occupiers  of  houses,  build- 
ings,  and  property  {other  than  land)  rateable  to 
the  relief  of  the  poor  in  any  parish  shall  be 
rated  at,  and  pay,  a  rate  in  the  pound  three 
times  greater  tnan  that  which  the  owners  and 
occupiers  of  land  shall  be  rated  at  and  pay  for 
the  purposes  of  the  Act. 

\a,  Bepurted  by  W.  W.  Ouu.  E^q.,  BartiBter*»t-Law. 


The  respondents  were  the  owners  and  occupiers  of 
land  used  by  them  solely  as  a  brickfield^  upon 
which  were  engine-houses,  engines,  tram  lines, 
huts,  wharf,  and  the  foreman's  house,  and  other 
accessories,  which  were  all  used  for  briek- 
maJeing.  The  whole  having  been  assessed  in 
one  assessment  to  a  rate  under  the  Act  as 
'*  property  other  than  land "  and  at  the  higher 
rate  ; 

Held,  that,  taking  the  assessment  as  a  whole,  the 
land  was  the  principal  and  the  buildings  were 
the  accessory,  and  that,  taken  as  a  whole,  the 
brickfield  otight  to  have  been  rated  at  the  lower 
rate  as  **  land,**  though  the  foreman's  house, 
which  was  a  **  house  or  building,**  w<u  capable 
of  being  rated  at  the  higher  raie,  if  separately 
assessed. 

Case  stated  by  the  Court  of  Quarter  Sessions 
for  the  county  of  Kent,  holden  at  Maidstone  on 
the  2nd  July  1896. 

The  present  respondents  appealed  to  the  Court 
of  Quarter  Sessions  against  a  rate  made  for  the 
parish  of  vJrayford  in  Dec.  1895,  under  the  pro- 
visions of  the  Lighting  and  Watching  Act  1833 
(3  4  4  Will.  4,  c.  90),  wherein  they  were  rated 
as  occupiers  of  certain  hereditaments  being  brick- 
fields and  other  lands  described  in  the  rate  as 
property  other  than  land,  and  assessed  at  6<2  in 
the  pound  on  the  sum  of  1250Z.,  as  the  net  rateable 
value  of  such  hereditaments. 

The  Court  of  Quarter  Sessions  decided  that  the 
amount  of  the  rate  should  be  assessed  at  2d.  ia 
the  pound,  and  not  at  6c2.  in  the  pound,  and 
that  the  rate  should  be  reduced  and  amended 
accordingly,  subject  to  this  case  for  the  opinion  of 
the  court- 

In  the  poor  rate  valuation  list  then  in  force  in 
thts  Dartford  Union,  in  which  the  parish  of  Craj- 
ford  is  situate,  the  respondents  were  described  as 
the  occupiers  of  certain  pi'emises  being  '*  brick- 
fields, land  used  for  pipes  and  other  land,^  of  an 
estimated  extent  of  75a.  Ir.  34p.,  aud  the  rateable 
value  of  which  was  given  as  1250Z. 

By  the  provisions  of  sect.  33  of  the  Lighting 
and  Watching  Act  1833— which  had  been  duly 
adopted  for  the  parish  of  Crayford — it  was  pro- 
vided that  thH  overseers  of  the  poor  of  any  parish 
to  which  the  provisions  of  the  Act  shomd  be 
extended 

Shall,  for  the  purpose  of  oolleotinf?,  raising,  and  leTj- 
log  the  rate  necoMary  for  the  purposes  of  this  Act, 
proceed  in  the  same  manner,  and  have  the  same  powers, 
remedies,  and  privileges,  as  for  levying  money  for  tl'e 
relief  of  the  poor  in  the  said  p%rish  ;  provided  alwayn 
tiiat  ovmers  and  ocnnciers  of  hon«eH.  baildingd,  and  pro* 
perty  (other  than  laud)  rateable  to  the  relief  of  the  poor 
in  any  snoh  parish,  shall  be  rated  at  and  pay  a  rate 
in  the  pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  and  pny 
for  the  purposes  of  this  Act. 

And  by  43  Eliz.  c.  2,  s.  1,  the  overaeera  of 
the  poor  were  to  raise  moneys  for  the  relief  of  the 
poor  **  by  taxation  of  .  .  .  every  occupier  of 
lands,  houses,  tithes  impropriate  or  propriationi  of 
tithes,  coal-mines,  or  saleable  underwoods." 

In  Dec.  1895  a  lighting  and  watching  rate  was 
duly  made  for  the  parish  of  Crayford,  which  rate 
pui  ported  to  assess  the  owners  and  occupiers  of 
pro|)erty  other  than  land  at  6d.  in  the  pound,  and 
th*-  owners  and  occupiers  of  land  at  2d.  in  the 
pound. 
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Q.B.  DiV.]        O^  EBBEBBS  OF  THE  PoOR  OF  CBaYK)RD,  &C.  V,  D.  A.ND  C.  RUTTBE.        [Q.B.  DiV. 


In  ibU  rate  the  respondents  were  assessed  in 
one  iftbsessment  in  rei<p«^t  of  their  *'  brickfields, 
Un  ^  nsed  for  pipes  and  other  land/'  at  6d.  in  the 
pound  on  1250t,  the  rate  amonnting  to  31 Z.  58. 

The  respondents  being  aggrieved  bj  the 
Hiixiiiiit  at  which  thej  were  assessed  in  the  light- 
ing and  watching  rate,  and  claiming  that  tbej 
should  be  rated  as  tbts  i>wiier«t  of  laud  at  2d.  in 
the  pound,  and  not  as  the  owners  of  property 
other  than  land  at  Qd.  in  the  pound,  gave  notice 
of  objection  to  the  assessment  comuiittee  of  the 
Daitford  Union,  and  to  the  overseers  of  the  poor 
of  the  parish  of  Crawford,  who  confirmed  the 
sasessment. 

The  respondents  then  appealed  to  the  general 
quarter  sessions  for  the  county  npon  the  grounds 
that  the  hereditaments  were  improperly  de. 
scribed,  assessed  and  rated  as  "  property  other 
than  land,"  and  that  they  ought  to  have  been 
described,  assessed  and  rated  as  "  land  "  under 
BH^ts.  33  and  34  of  the  Lighting  and  Watching 
Act  1833,  and  that  the  ra^e  shomd  have  been  2a. 
in  the  ponnd.  and  not  6(2.,  under  sect.  33  of  the 
Act. 

At  the  hearing  before  the  quarter  sessions  the 
following  facts  were  proved  or  admitted : 

The  brickfields,  lands,  and  other  properties 
comprised  in  the  rate  and  occupied  by  the  respon- 
dents were  fully  shown  on  a  plan  which  was 
proved  and  put  in  at  the  hearing,  and  a  copy 
of  which  forms  part  of  this  <;a8e. 

Of  the  land  induddd  in  the  assessment,  twenty- 
five  acres  was  agrifultui*a  land,  and  the  remainder 
was  used  and  occupied,  and  all  the  works  herein 
described  were  used  and  occupied  by  the  respon- 
dents entirely  for  brickmaking. 

On  one  plot  were  situated  an  engine-house  with 
engine  and  two  wash-mills.  On  the  surface  of 
the  g^und  were  laid  tram  lines  by  which  the 
brick  earth  excavated  on  this  plot  was  conveyed 
to  the  wash,  mills.  The  ^arth,  after  having  been 
treated  at  the  wash-mills,  was  conveyed  by  lines 
of  pipes,  and  all  brick  earth  was  dug  from  the 
surface,  and  at  the  time  of  making  the  rate  all 
brick  earth  used  for  brickmaking  was  dug  on 
this  plot. 

On  another  plot  were  an  engine-house  with 
engine,  washing-mills,  and  tram  lines  used  for 
bringing  chalk  from  the  chalk  quarry  to  the 
wash-mills. 

On  part  of  another  plot  were  an  open  shed  used 
as  a  wheelwright's  shop  and  smithy  for  repairing 
waggons,  and  also  an  old  stable  used  for  feeding 

borSCrt. 

On  another  plot  was  a  one- floored  cottage  built 
by  the  respondents,  which  with  the  garden 
thereto  belonging  was  in  the  occupation  of  the 
foreman;  also  a  "  kiln- ground,"  which  was  used 
for  burning  the  bricks  in  clamps  after  they  had 
heen  made  and  dried  in  the  other  part  of  the 
plot,  and  upon  the  kiln-ground  there  were  tram 
lines  by  which  waggons  filled  with  bricks  were 
conveyed  io  the  wharf  for  being  loaded  into 
barrel*,  and  by  which  materials  arriving  by  Cray- 
fora  Creek  for  use  in  the  manufacture  of  the 
bricks,  were  conveied  to  the  different  parts ;  also 
a  **  hack-ground  on  which  were  situated  an 
engine- huuMe  with  engine  and  coal  sheds,  and 
part  of  which  was  used  for  drying  the  bricks,  the 
bricks  being  covered  with  wooden  movable  covers ; 
also  clay-pits  and  moulders*  huts  which  consisted 
of  roofed  buildings  with   open  f>ides  containing 


uiac.hine  uiixers  worked  by  the  engine  in  the 
eitgine-room,  and  in  these  huts  the  earth  wis 
mixed  by  the  mixers,  and  was  then  moulded  by 
hand  into  the  shape  of  bricks. 

Fart  of  another  plot  was  similarly  occupied 
with  an  engine-house,  machinery,  hack-ground, 
&c.,  HS  above  described. 

Another  plot  consisted  of  a  wharf  constructed 
alongside  of  Crayford  Creek  for  the  purpose  of 
loading  and  unloading  bargee,  and  was  used  for 
the  purposes  of  the  brickmaking  only. 

The  whole  of  the  property  was  held  by  the 
respondents  under  lease  (dated  in  Dec.  1891). 
under  which  they  were  entitled  to  remove  at  the 
expiration  or  sooner  determination  of  their 
term  all  iron  and  other  tram  roads,  and  all 
en|;ines,  pipes,  and  other  machinery,  and  all 
buildings  ah*eady  erected  or  thereafter  to  be 
erected  and  used  by  them  in  and  about  the 
premises,  but  not  any  portion  of  any  wharves 
erected  or  built  by  them,  or  anything  annexed 
thereto. 

On  the  part  of  the  respondents  it  was  contended 
before  the  quarter  sessions  that  no  part  of  the 
assessment  under  appeal  could  be  charged  at  the 
higher  rate,  but  that  the  whole  assessment  wa^i 
**  land  "  within  the  meaning  of  sect.  33 ;  and  that 
the  dwelling-house  being  occupied  by  the  foieman 
of  the  brickfields  and  all  the  buildings  and 
machinery,  were  only  ancillary  to  the  land  used  as 
a  brickfield,  the  whole  must  be  rated  at  the  lower 
rate:  {Beg,  v.  SouthwarJc  and  VatLxhall  Water 
Company,  28  L.  T.  Rep.  O.  S.  203 ;  6  E.  &  B. 
1008 ;  Beg.  v.  Overseers  of  Neath,  24  L.  T.  Rep. 
871;  L.  Rep.  6  Q.  B.  707;  Beg.  v.  Midland 
Bailway  Company ,  32  L.  T.  Rep.  753;  L.  Rep. 
10  Q.  B.  389). 

On  the  part  of  the  appellants  it  was  contended, 
first,  that  the  whole  subject  of  the  assessment  so 
far  as  it  was  used  for  the  purpose  of  making  bricks, 
was  a  commercial  undertaking  and  estabfishment 
in  which  capital  was  invested  for  commercial  pur- 
poses, and  that  it  should  be  assessed  at  the  higher 
rate  as  bein^  property  other  than  land ;  secondly, 
that  if  the  brickfield  as  a  whole  could  not  be  so 
assessed  at  the  higher  rate,  then  everything 
included  in  the  assessment  which  would  not  fall 
within  the  usual  defi.nition  of  land,  such  as  the 
dwelling-hou^e.  the  engine  houses,  the  pumping 
stations,  the  mills,  the  whHrf,  the  moulders*  sheds, 
&c.,  should  be  assessed  at  the  higher  rate,  and 
only  such  part  of  the  assessment  as  was  land  un- 
occupied oy  buildings  or  erections  could  be 
assessed  at  the  lower  rate :  (Peto  v.  West  Ham 
{Overseers),  2  E.  <&  E.  144;  Beg.  v.  Midland  Rail- 
way Company  {uhi  sup.),  per  Quain,  J. ;  Thursby 
V.  Churchwardens,  &c,,  of  Briercliffe,  71  L.  T. 
Rep.  849;  (1895)  A.  C.  32). 

The  Court  of  Quarter  Sessions,  being  of  opinion 
that  the  whole  of  the  assessment  should  be  rated 
at  the  lower  rate  of  2<2.,  and  not  at  the  higher  rate 
of  6(2.,  as  appeared  in  the  rate,  allowed  the  appeal 
with  costs,  and  directed  the  rate  to  be  amended 
accordingly. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Is  the  whole  property  shown  on  the  plan,  and 
occupied  by  the  respondents  as  or  in  connection 
with  their  brickfield,  to  be  rated  as  land  at  the 
lower  rate  of  2(£.  in  the  pound  ?  (2)  Is  the  brick- 
field, with  the  buildings  and  machinery  thereon, 
to  be  rated  as  property  other  than  land  at  the 
higher  rate  of  6d.  in  the  pound  P    (3)  Are  any, 
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and  if  so  what,  portions  of  the  assessment  to  be 
rated  as  nroperty  other  than  lund  at  the  higher 
rate  of  6a.  in  the  pound  P 

Morton  Smith  (Hohler  with  him)  for  the  appel- 
lants.— The  whole  of  this  property  was  rateable 
at  the  higher  rate  as  coming  within  the  descrip- 
tion of  "  property  other  than  land  "  in  sect.  33  of 
the  Lighting  and  Watching  Act  1833.  The  words 
in  sect.  33  refer  to  the  words  in  the  Act  43  Eliz. 
c.  2,  s.  1 ;  hot  there  is  some  distinction  between 
the  two  sections.  In  the  Act  of  Elizubeth,  *'land*' 
includes  buildings;  whereas  in  the  Act  of  1833 
"  land  "  does  not  include  buildings,  as  "  buildings  " 
is  a  distinct  category  by  itself.  Also  the  word 
"  property  '*  is  in  the  Act  of  1833,  but  is  not  in 
the  Act  of  Elizabeth.  The  word  '*prox)erty  "  has 
in  this  Act  a  very  wide  meaning,  and  includes 
things  which  are  not  ejusdem  generis  with  build- 
ings, such  as  tithes,  which  were  "  property " 
within  this  section,  and  liable  to  be  rated  as  such, 
until  expressly  taken  out  and  treated  for  rating 
purposes  as  land  by  the  14  &  15  Yict.  c.  50.  So, 
stock  in  trade  would  have  come  under  the  word 
"  pr<  perty  "  in  this  section  until  the  Act  3  &  4 
Vict.  c.  Sd ;  and  the  House  of  Lords  decided,  in 
Thur»by  v.  The  Churchwardens  of  Briercliffe 
(71  L.  T.  Rep.  849;  (1895)  A.  C.  32),  that  coal 
mines  were  not  "  land,"  but  w«»re  "  property  other 
than  land "  within  the  meaning  of  sect.  33,  and 
were  taxable  at  the  higher  rate;  and  Lord 
Herschell  there  deals  with  the  question  of  things 
which  can  be  tjusdem  generis  with  houses  and 
buildings.  The  meaning  of  the  word  *'  land  "  for 
these  purposes  has  been  considered  in  many  Ciises. 
In  Beg,  v.  Midland  RaUway  Company  (25  L.  T. 
B^'p.  O.  S.  114 ;  4  E.  &  B.  958)  it  was  held  that,  to 
come  within  the  exception  of  "land"  in  the 
local  Act — which  I  admit  was  different  from 
the  Act  now  in  question — it  was  necessary 
that  the  land  should  be  Uf>ed  as  agricultural  land, 
but  that  hereditaments  in  which  capital  had  been 
invested  for  habitation  or  for  manufacturing  pur- 
poses was  not  *'  land."  and  was  liable  to  be  rated, 
in  Beg.  v.  SotUhioark  and  Vauxhall  Vfaier  Com,- 
pany  (28  L.  T.  Rep.  O.  S.  203  ;  6  E.  &  B.  1008) 
a  water  company  were  held  liable  to  be  rated  in 
respect  of  their  underground  water-pipes  at  the 
lower  rate  as  land.  In  Peto  v.  West  Ham  Over- 
seers (2  E.  &  E.  144)  the  Court  of  Queen's  Bench 
held  (Erie,  J.  dissenting)  that  a  dock  and  canal 
belonging  to  a  dock  company  were  rateable  as  pro- 
perty "  at  the  higher  rate,  though  Erie,  J.  thought 
they  were  rateable  as  "  land.  In  that  case  the 
Court  of  Queen*s  Bench  put  a  different  construc- 
tion on  the  statute  from  that  put  upon  it  by  the 
same  court  in  Beg,  v.  Neath  Overseers  (24  L,  T. 
Rep.  871 ;  L.  Rep.  6  Q.  B.  707),  where  it  wa« 
held  that  **  property  '*  meant  things  ejusdem 
generis  with  housoH  and  buildings,  and  did  not 
include  a  canal  and  towing  path  ;  and  in  Beg.  v. 
Midland  Bailway  Company  (32  L.  T.  Rep.  "753 : 
L.  Rep.  10  Q  B.  &9),  where  it  was  held  that  a  line 
of  railway  was  "  land  "  and  not  **  property."  The 
case  of  the  tithes  appears  to  be  conclusive  as 
showing  that  there  is  one  thing  which  is  not  a 
house  or  building,  and  yet  is  "  property,"  and 
showing,  therefore,  that  property  is  not  ejusdem 
generis  with  houses  and  buildings.  The  whole 
thing  must  be  looked  at  as  a  manufactory  and 
rated  as  a  whole  at  the  higher  rate.  Secondly,  if 
the  brickfield  is  not  to  be  rated  as  a  whole  as 
**  property,"  then  there  are  portions  of  it  which 


ought  to  be  so  rated  at  the  higher  rate,  such  as 
the  foreman's  house,  and  the  buildings,  and 
Erie,  J.,  in  the  South  Wales  BaUway  Company  v. 
Local  Board  of  Swansea  (4  E.  &  B.  189),  htys 
stress  on  the  fact  of  places  being  used  for  the  pur- 
pose of  habitation,  and  if  the  property  be  so  used 
it  cannot  be  rated  at  the  lower  rate.  He  also 
referred  to 

Jfeteport  Dock  Company  v.  Neu*port  Local  Board  of 

BealiK  6  L.  T.  Bep.  456;  2  B.  A  S.  708: 
London  and  Nonh-  Western   Bailvay   Company  r. 
Llandudno     Improvement      Commissumen,    75 
L.  T.  Bep.  659  ;  a897)  1  Q.  B.  287. 

Dickens,  Q.G.  (Tcusell  with  him)  for  the  respon- 
dents.— The  order  made  at  quarter  sessions  was 
perfectly  right,  and  the  case  in  the  House  of 
Lords  of  Hiurshy  v.  Churchufardens  of  BriercUfe 
(ubi  sup.)  is  absolutely  conclusive  in  favour  of 
the  respondents.  In  Peto  y.  West  Ham  Overseen 
(ubi  sup,)  Lord  Campbell  took  the  view  that  the 
distinction  intended  by  the  Legislature  was  land 
in  which  capital  is  invested  for  commercial 
purposes  on  one  side,  and  land  which  n-mains  in 
its  natural  state,  or  is  used  for  agricultural 
purposes  on  the  other  side.  This  view  as  to  the 
commercial  purpose  of  the  land  was  distinctly 
dissented  from  by  the  other  judges  in  the  South- 
wark,  Neath,  and  Midland  Bailway  cases  {uhi 
sup.),  where  it  was  held  that  not  only  land  in  its 
natural  stale,  but  also  in  some  caees,  land  used 
commercially  as  well,  was  *'land,"  and  rateable 
at  the  lower  rate ;  but  all  these  cases  still  went 
on  the  doctrine  of  things  ejusdem  generis  with 
houses  and  buildings.  Then  came  the  decision 
in  the  House  of  Lords  in  Thurshy  v.  Brierclife 
{Churchwardens)  (ubi  sup.),  where  tnis  matter  whs 
considered,  and  where  it  was  laid  down  that  the 
doctrine  of  construing  this  word  **  property  'as 
ejusdem  generis  with  houses  and  buildings  was  not 
warranted  and  could  not  be  maintained.  Our 
contention  now  is,  that  the  Lighting  and  Watching 
Act  did  not  extend  the  subject  of  ratiug,  bat 
that  it  took  the  existing  basis  of  rating  and  merely 
extended  the  rating  power  given  by  the  statute  of 
Elizabeth,  which  was  confined  to  a  rate  for  the 
relief  of  the  poor,  to  a  rate  for  the  purpose  of 
lighting  and  watching.  Therefore  we  are  thrown 
back  on  the  Act  of  Elizabeth,  and  we  have  to  see 
whether  this  brickfield  would  have  been  "land" 
within  that  Act,  because  Lord  Herschell  says  in  the 
Briercliffe  case  {ubi  sup.)  that  it  is  impossible  not 
"to  hold  that  the  word  *land'  is  used  in  this 
enactment  (the  Lighting  and  Watching  Act  1833) 
in  the  same  sense  in  which  it  is  used  in  the  statute 
of  Elizabeth ;"  and  Lord  Watson  says  that  **  the 
expressions  in  the  proviso  were  intended  by  the 
Legislatura,  and  muat  be  taken  to  have  the  same 
meaning  which  they  bear  in  the  older  statute." 
Under  the  Act  of  Elizabeth  a  brickfield  could 
only  have  been  rated  as  ''land**;  that  was  the 
only  description  under  which  it  could  have  come 
or  have  been  rated,  and  if  not  rateable  as  "  land  " 
it  would  not  have  been  rateable  at  all.  There- 
fore, under  the  Act  of  1833  it  can  come  under  no 
other  description  than  **  land,"  and  the  whole  of 
the  judgment  of  Lord  Herschell  in  thti  BrierdifB 
case — which  was  the  converge  case  to  the  present 
— is  the  argument  in  favour  of  our  contention. 
The  argument  that  this  brickfield  is  a  mimu- 
factory  and  ought  therefore  to  be  rated  as 
"property,"  is  disposed  of  by  the  Southwark, 
Neath,  and  Midland  Bailway  oases,  which  show 
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tha^  land  may  have  capital  inyented  upon  it  as  a 
commercial  undertaking  and  yet  may  not  be  pro. 
perty.  The  brickfield  was  therefore  properlv 
nted  as  a  whole  as  land.  As  to  the  second 
point,  this  is  a  brickfield  and  nothing  else, 
and  there  was  nothing  in  the  place  except 
what  was  used  solely  for  making  the  bricks, 
and  therefore  it  was  right  not  to  make  any 
reparation. 

Morten  Smith  in  reply. 

Cats,  J. — I  think  that  the  Court  of  Quarter 
Sessions  has  come  to  a  right  decision  upon  this 
case  as  it  stands,  because  they  had  before  them 
ooiy  the  assessment  of  this  one  thing  as  a  whole, 
and  I  think,  taking  it  as  a  whole,  it  undoubtedly 
was  land  and  not  buildings.  The  first  Poor  Law 
Act  (the  43  Eliz.  c.  2)  provided  that  '*  the  occu- 
piers of  lands,  hou-es,  tithes  impropriate  or  pro- 
priations  of  tithes,  coal  mines,  and  saleable  under- 
woods*" should  be  rated ;  and  so  long  as  that  Act 
had  to  be  applied  alone,  there  was  no  necessity  to 
dlstiDguiah  bidtween  lands  and  buildings,  because 
lands  were  no  less  lands  because  they  happened 
to  be  covered  with  buildings,  though  that  might 
increase  the  value  of  the  land  as  land  covered 
with  buildings.  Therefore,  so  far  as  that  statute 
of  Elizabeth  was  alone  in  question,  trie  ques- 
tion whether  a  particular  subject  of  ratea- 
bUity  was  land  or  buildings  did  not  matter, 
because,  whether  land  or  buildings,  it  was  equally 
rateable  as  land.  Then  came  the  Lighting  and 
Watching  Act  1833  (3  &  4  Will.  4,  c.  90),  and  the 
whole  difficulty  is  caused  by  the  insertion  of  the 
word  "  buildings  "  in  sect.  33  of  that  Act.  If  the 
word  "  buildings  "  had  not  bf  en  inserted,  that  Act 
would  have  been  extremely  easy  to  construe, 
because  "  houses  and  property  other  than  land  " 
woold  have  included  houses,  tithes,  impropriations 
of  tithes,  coal  mines,  or  saleable  unaerwoods 
referred  to  in  the  Act  of  Elizabeth,  and  there 
would,  consequently,  have  been  no  difficulty.  The 
Lighting  and  Watching  Act  adds  the  word 
*' buildings,"  and  that  necessitates  a  considera- 
tion— which  before  had  not  to  be  attended  to — 
whether  a  particular  subject  of  rateability  was 
land  or  buildings.  Whichever  it  mighn  be,  it 
would  be  a  subject  to  be  rated  under  the  Act  of 
Elizabeth,  and  remains  liable  to  be  rated  under  the 
Lighting  and  Watching  Act;  but  whether  it 
would  be  rated  at  the  higher  rate  as  a  building,  or 
at  the  lower  rate  as  land,  has  to  be  considered. 
It  IS  impossible  not  to  see  that  the  views  of  the 
judges  on  this  subject  have  been  somewhat 
fluctuating,  and  that  they  have  sought  to  find 
some  reason  for  the  division  made  in  the  Lighting 
and  Watching  Act.  At  one  time  it  was  thought 
that  there  was  a  good  ground  of  division  by  attri- 
buting the  meaning  of  buildings  to  land  used 
otherwise  than  for  agricultural  purposes,  because  it 
was  thought  that  land  used  otherwise  than  for 
agricultural  purpos^es  was  intended  to  be  rated  at 
a  higher  rate  as  deriving  greater  benefit  from  the 
application  of  the  Lighting  aud  Watching  Act, 
than  land  in  its  ordinanr  agricultural  condition 
did.  That,  however,  would  not  hold  good,  because 
it  was  quite  clear  that  coal  mines  were  liable  to  be 
rated  at  the  higher  rate,  being  propei  ty  other  than 
land,  but  coal  mines  derived  no  benefit  from  the 
Act.  So  again  it  is  clear  that  saleable  under- 
wood would  be  liable  to  be  rated  at  the  higher 
nite  for  the  same  reason,  yet  saleable  underwood 
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derived  much  less  b'^nefit  from  the  Act  than  any 
other  form  in  which  land  can  exist  for  agricultural 
or  similar  purposes.  It  is  difficult  to  find  any 
principle,  and  in  fact  there  is  none.  It  is  clear 
that  when  you  get  at  what  was  rateable  as  land 
under  the  statute  of  Elizabeth  you  have  to  see 
whether,  although  rated  as  land,  it  is  really 
buildings  or  really  land.  If  it  is  reaUy  buildings 
then  it  would  be  rated  at  the  higher  rate  under 
the  Lighting  and  Watching  Act;  but  if  it  is 
re 'illy  land  then  ic  would  be  rated  at  the  lower 
rate.  When  we  have  a  building  alone,  or  land 
alone  without  a  building  no  difficulty  c in  arise, 
but  when  a  particular  subject  of  r  «teability  is  both 
land  and  buildings,  that  is,  land  with  buildings 
upon  it,  then  the  question  would  be  whether  it 
ought  to  be  considered  as  a  building  and  rated 
at  the  higher  rate,  or  as  land  and  rated  at  the 
lower  rate.  It  is  not  strictly  speaking  either  solely 
land  or  solely  buildings.  It  is  composed  of  the 
two,  and  the  only  way  to  decide  whether  it  should 
be  rated  at  the  higher  or  the  lower  rate  is  to 
consider  whether  the  buildings  are  accessory  to 
the  land,  or  the  land  accessory  to  the  buildings. 
If,  for  iustance,  we  have  a  large  warehouse  with 
a  small  courtyard  for  the  convenience  of  carts 
and  wagt^ons  delivering  goods  at  the  warehouse, 
it  is  obvious  that  must  be  accessory  to  the  build- 
ing, and  the  whole  would  be  rateable  as  a  building. 
On  the  other  hand,  if  we  havts  a  piece  of  land 
occupied  as  a  farm  and  there  happens  to  be  on  it. 
say,  a  shed  for  horses  at  night,  then  it  is  obvious 
that  the  subject  of  rateability  taken  as  a  whole 
is  Und  and  nob  buildings.  In  the  present  case 
the  whole  has  been  rated  together  as  one  sul>jecb 
of  rateability,  and  so  long  as  it  was  rated 
as  a  whole  I  do  not  see  how  the  magis- 
trates could  have  done  otherwise  than  they 
have  done.  The  engine-houses,  mills,  sheds,  &c., 
are  obviously  put  there  for  the  more  convenient 
occupation  and  use  of  the  land  as  a  brickfield ; 
and  if  we  are  to  ask  which  is  the  principal  and 
which  the  accessory.  I  have  no  doubt  the  land  is 
the  pnncipal  and  the  buildings  are  accessory  to  it. 
It  may  be  that  those  who  framed  the  rate  were 
wrong,  and  that  they  ought  to  have  divided  up 
the  different  things ;  but  so  long  as  they  rated  it 
as  one  complete  thing,  I  entertain  no  doubt  the 
magistrate's  were  right  in  their  decision.  If  I  am 
asked  whether  the  officers  wtre  right  in  rating  it 
as  one  complete  thing,  I  am  unable  t<t  give  an 
answer  upon  the  materials  before  us  except  as 
regards  the  house.  The  hou^e  is  not  '*  land,  and 
consequently  it  falls  to  be  rated  at  the  higher  rate 
under  the  express  words  of  the  statute  as  being 
a  house,  if  it  is  to  be  taken  separately.  If  it  is  to 
be  lumped  together  with  a  large  quantity  of  land 
then  I  must  ask  which  is  the  principal  and  which 
is  the  accessory,  and  there  cau  be  no  doubt  that 
in  this  case  the  land  would  be  the  principal  and 
this  building  on  it,  even  though  it  is  called  a 
house,  would  be  the  accessory,  ^ut  I  think  that 
is  a  wrong  way  of  doing  it,  and  if  it  did  not  give 
more  trouble  tnan  it  would  bo  worth,  the  correct 
way  would  be  to  take  the  brickfield  as  one  subject 
of  rateability  and  the  house  as  another.  Taking 
them  separately  the  house  undoubtedly  comes 
under  the  word  "house"'  in  the  Lighting  and 
Watching  Act,  and  is  I'ateable  at  the  higher  rate. 
Then  is  the  brickfield  itself  capable  of  still  further 
sub-division,  and  can  the  engine  house,  mills,  &c., 
be  rated  sepaiately  from  the  brickfie'd  ?   We  have 
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not  the  materials  to  enable  ns  to  determine  tbat 
qaestion  ;  but  my  own  prima  faeie  opinion  is  that 
they  cannot,  and  tbat  the  en^nes.  mills,  and 
other  buildings  d^'rive  their  value  entirely  from 
their  capability  of  being  ntied  in  connection  with 
the  bricK field,  and  that  they  have  no  other  nse  to 
which  they  can  be  put.  The  attention  of  the 
Court  of  Quarter  Sessions  does  not  appear  to 
have  been  drawn  to  this  view  of  the  case;  and 
possibly  there  may  be  circumstances  which 
would  show  some  method  of  di  tinsruidhing  them 
for  rating  purposes.  That  division,  bow- 
ever,  cannot  bH  carried  too  far,  because  you 
may  take  one  item  and  by  Beparating  it  from 
the  brickfield  you  may  so  reduce  its  rateabln 
value,  that  taking  it  s^'parately  it  is  not  worth 
a  third  of  what  it  would  oe  wor^h  if  it  were  taken 
as  forming  part  of  the  brickfield,  and  if  it  were 
rated  separately,  and  not  as  forming  part  of  the 
brickfiela,  it  would  not  bring  in  any  additional 
rate,  but  would  tend  to  diminish  the  rate.  There- 
fore there  in  no  good  tryiog  to  separate  the 
things  too  much,  because  the  part  separated 
would  be  so  reduced  in  value  that  the  gain  of 
b^ing  able  to  levy  a  rate  threefold  what  would  be 
levied  if  it  were  a  part  of  the  brickfield,  would 
not  compensate  for  what  would  be  lost.  I  think, 
therefore,  that  the  quarter  sessions  were  right  in 
their  concluoion  that,  upon  the  mattf'rs  stated  in 
the  case,  this  assessment  is  to  be  taken  as  a  whole 
Kubject  of  rateability.  With  regard  to  the 
questions  they  put  to  us,  as  to  whether  the  whole 
property  shown  on  the  plan  and  occupied  by  the 
respondents  in  connection  with  their  brickfield,  is 
to  DO  rHted  as  land  at  thn  lower  rate,  our  answer 
must  be  in  the  affirmative,  except  as  to  the  fore- 
man's house,  which  I  think  ought  to  be  rated 
separately  and  at  the  higher  rate,  provided  it  is 
worth  while  taking  the  tr«>uble  to  separate  it. 
With  regard  to  the  other  matters,  the  facts  stated 
hardly  enable  us  to  give  a  satisfactory  answer  as 
to  whethf'r  they  can  be  separately  assessed  and 
thereby  shown  to  be  buiJdings  aad  buildings 
only.  The  inclination  of  my  opinion  is  that  the 
proper  way  is  to  rate  them  as  being  accessory  to 
the  brickfield  and  as  forming  part  of  it.  If  they 
are  so  dealt  with,  and  are  nut  rated  separately, 
then  they  must  be  taken  as  forming  part  of  the 
brickfiela,  and  therefore  rateable  as  land  at  the 
lower  rate.  Then  the  second  question  must  cer- 
tainly be  answered  in  the  negative,  subject  to 
wha^«  has  been  said  as  to  the  foreman's  house,  and 
to  the  possibility  of  some  of  these  buildings  being 
separated  from  the  brickfield  and  being  made 
into  separate  subjects  of  asuessment ;  but  npeaking 
generally,  they  ought  to  be  rated  at  the  lower  and 
not  at  the  higher  rate.  Then  as  to  the  third 
question,  it  may  be  worth  wkile  to  rate  the  fore- 
man's house  at  the  higher  rate  and  und>ubtediy 
it  is  capable  of  being  so  rated ;  bat  with  regard  to 
the  other  things  I  am  not  able  to  say  whether 
they  are  capable  of  being  rated  separately 
or  not,  that  i-,  whether  their  whole  value  does  not 
depend  on  their  connection  with  the  brickfield. 
That  question  must — in  the  words  of  Lord  Black- 
bum  in  Beg.  v  Midland  Railway  Company  (uhi 
«up.) — stand  over  for  the  parties  to  settle  among 
themselves.  If  they  cannot  settle  it,  I  may  say  that 
I  do  not  entertain  any  doubt  that  the  buildings  are 
accessory  to  the  biiek field,  and  that,  consequently, 
if  it  has  to  be  i*ated  as  a  whole  it  is  to  be  rated  at 
the  lower  rate. 


liAWBAircE,  J. — I  agree. 

Appeal  diemissed.    Leave  to  appeal. 

Solicitors  for  the  appellants,  Pyke  and  ParroU, 
for  /.  and  J.  C  Hayvoard,  Da*  tford. 
Solicitor  for  the  respondents,  H.  P.  Bavie9. 


Wednesday,  March  31,  1897. 

(Before  Hawkins  and  Lawbancb,  JJ.) 

Bbq.  V,  Pellt  akd  anotheb  (Justioes).  (a) 

Licensing — Licensed  premises  —  Closing  hours  — 
*'  Found  drank  on  licensed  premises  "  dwring 
closing  hours — Liability  to  conviction — Licens- 
ing Act  1872  (SbJtS6  Viet.  c.  94),  s.  12. 

Licensed  premises  do  not  cease  to  be  licensed  pre- 
mises auring  closing  hours^  and  when  they  are 
actually  closed  to  the  public  ;  and  consequently^ 
a  customer  who,  being  neither  a  lodger  nor  in- 
male  of  the  house,  is  found  drunk  on  the  premises 
during  closing  hours,  and  when  the  premises  are 
actually  closed  to  the  public,  may  properly  be 
convicted  under  sect.  1^  of  the  Licensing  Act 
1872  of  being  "found  drunk  on  licensed  pre- 
mrises.*' 

Lester  v.  Tonens  (2  Q.  B.  Div.  403)  distill 
guished. 

Rule  for  a  certiorari  to  quash  a  conviction. 

The  applicant  for  the  rule,  one  Albert  Laoej, 
was  summoned  at  a  court  of  summary  juris- 
diction, held  on  the  9th  Jan.  1897,  at  Ongar,  in 
the  county  of  Essex,  on  a  charge  of  being  found 
drunk  on  licensed  premises,  namely,  the  Bell  Inn. 
in  the  parish  of  Chipping  Ongar,  contrary  to  tbo 
proviriions  of  sect,  li « f  the  Licensing  Act  1872 : 
and  he  was  convicted  and  fined  5«.  and  costs. 

Lacey  had  gone  into  the  public-house  in  ques- 
tion on  the  evening  of  Sunday,  the  2()th  Dec. 
1896 ;  he  did  not  leave  the  houtte  at  closing  time, 
which  was  ten  o'clock,  when  the  other  customers 
left,  and  when  the  house  was  closed  to  the  public. 
A  police  constable,  who  was  on  duty  near  the 
Bell  inn,  suspecting  that  all  the  customers  had 
not  left  the  house,  gained  admittance  to  the 
premises  about  a  quarter  past  ten  o'clock,  and  in 
the  private  bar  he  found  Lacey  drunk  and  leaning 
across  the  counter  talking  to  the  landlord  of  the 
house.  Upon  the  constable  asking  why  Laoey 
was  there  at  that  time,  both  the  landlord  and 
Lacey  stated  that  he  (Lac^y)  had  pit^rioosly 
during  the  same  evening  engaged  and  paid  for  a 
bed  at  the  inn  for  that  night,  and  that  therefore 
he  was  a  lodger  in  the  house. 

The  justices,  however,  disbelieved  the  evidenoi 
given  to  the  effect  that  the  defendant  had  en- 
gaged a  bed  at  the  inn  for  that  night;  and  they 
found  as  facts  that  the  defendant  was  not  on  the 
night  in  question  a  lodger  or  inmate  at  or  in  the 
licensed  premises,  and  was  not  intending  to  sleep 
there  that  night ;  that  when  the  constable  gained 
admittance  during  the  closing  hours — the  house 
having  been  closed  to  the  public  at  the  closing 
hour,  ten  o'clock — the  defendant  was  there  and 
was  drunk  on  the  licensed  premises,  and  thev 
accordingly  convicted  him  of  being  found  drunK 
on  licensea  premises  contrary  to  the  prorisioos 
of  sect.  12  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94),  which  enacts : 

Every  person  foand  drank  in  any  bifrhwikj  or  other 
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pablic  place,  whether  a  building  or  not,  or  on  any 
lioeaaed  premisea,  shall  be  liable  to  a  penalty  not 
•zoeeding  ten  ahilliDgs,  &o. 

A  role  for  a  certiorari  to  quash  tbe  conviction 
was  obtained  bj  the  defendant  upon  tbe  groand 
that  *'  licensed  premises "  in  sect.  12  of  tbe 
Licensing  Act  1872  means  premises  wbiob  are 
open  to  the  public  and  before  closing  time,  and 
that  as  the  defendant  was  found  upon  the  pre- 
mises during  closing  hours,  he  was  not  upon 
"  lioenned  premises  "  within  the  meaning  of  sect. 
12  ,•  and  this  rule  was  granted  on  the  authority  of 
LesUr  v.  Torrena  (2  Q.  B.  Div.  403). 

/.  C.  Earle,  for  the  justices,  showed  cause. — The 
rule  seems  to  have  been  granted  on  the  ground 
that  Laoej  was  on  the  night  in  question  a  lo<lger 
or  inmate  in  the  inn,  but  the  justices  have  found 
as  a  fact  that  that  was  not  so,  and  therefore  that 
cannot  be  now  raised.  The  ground  stated  in  the 
rule  is  that  the  licensed  premises  are  licensed 
preini«es  only  when  they  are  open  to  tbe  public ; 
and  that  the  moment  closing  time  arrives  and 
when  the  premises  are  actually  closed  to  the 
public  they  cease  to.  be  licensed  premises  until 
thej  are  again  open  to  the  public.  The  real 
question  therefore  is  whether  the  licensed  pre- 
mises remain  licensed  premises  after  closing 
hours,  and  whether  the  justices  ought  to  have 
applied  the  doctrine  laid  down  in  Lester  v.  Torrens 
{i  Q.  B.  Div.  403)  to  a  case  such  as  this  where 
the  person  found  drunk  on  tbe  premises  was 
neither  a  lodger  nor  inmate  of  the  house.  In 
Letier  v.  Torrena  {ubi  eup,),  it  was  held  by  Mellor 
and  Lush,  J  J.  that  where  the  licensed  person 
himself  was  found  drunk  during  closing  hours  on 
his  own  premisei  where  he  resided,  he  could  not 
he  convicted  under  sect.  12.  That  case  is  entirely 
dilEerent  from  the  present,  an  there  the  person 
charged  was  in  his  own  house  when  tbe  house  wits 
closed  and  everybody  excluded  except  tbe  inmates, 
and  the  decision  simply  was  that  the  publican 
himself  could  not  be  fined  under  this  section  for 
getting  drunk  or  being  found  drunk  on  bis  own 
premises  after  closing  hours.  That  principle 
does  not  apply  here  where  the  person  found  on 
the  premises  was  neither  landlord,  nor  lodger,  uor 
inmate  of  the  place,  and  the  reason  given  by 
MeUor,  J.  cannot  apply  here,  as  the  justices  have 
found  that  Lacey  had  no  right  or  bubiness  to  be 
ia  the  house  at  tbe  time.  Lacey  could  have  been 
conricted  under  sect.  25  for  being  found  on  the 
premises  during  closing  hours ;  and  the  landlord 
could  have  been  convicted  under  sect.  24  for  not 
having  properly  closed  his  premises  at  the  closing 
hour,  so  that  in  fact  Lacey  was  on  licensed  pre- 
mises which  had  not  been  properly  closed,  and 
was  found  drunk  thert* on.  Again,  a  bond  fide 
traveller  has  a  right  to  go  into  premises  during 
ck)6ing  hours ;  if  he  does  so  and  gets  drunk, 
then,  if  tbe  contention  on  tbe  other  side  be 
right,  he  cannot  be  convicted  because,  although 
on  the  premises,  tbe  premises  are  not  open  to 
the  general  public.  Tbat  I'esult  would  present 
serious  difficulties,  but  no  difficulty  .at  all  would 
arise  as  to  a  bond  fide  traveller  if  my  contention 
he  right,  which  is  tbat  liceufied  premises  are  and 
remain  Ucensed  premises  during  the  while  time 
from  the  time  the  licence  is  granted  until  it 
sxpires.    He  referred  to 

Bedgate  v.  flaynet,  33  L.  T.  Bep.  779 ;    1  Q.  B. 
DiT.  89. 


John  Ogle  in  support  of  the  rule. — The  rule 
was  granted  on  tbe  authority  of  Lester  v.  Torrens 
{ubi  sup,),  in  which  two  points  were  raised, 
whetber  the  landlord  could  be  convicted  under 
sect.  12  or  only  under  sect.  13,  and  whether  or  not 
the  premises  were  licensed  premises  after  dosing 
hours.  1  rely  on  that  case  as  being  not  merely 
an  obiter  dictum,  but  as  being  in  point  here,  and 
although  1  do  not  contend  that  it  is  coo  elusive, 
the  judgment  of  Mellor,  J.  points  distinctly  to 
the  conclusion  that  the  premises  ceased  to  be 
licensed  premises  for  the  purposes  of  sect.  12  at 
the  closing  hour.  So  far  as  the  public  are  con- 
cerned a  licensed  house  when  closed  at  the  closing 
hour  becomes  a  private  house,  and  is  no  longer 
a  public  licensed  house,  and  as  tbe  closing  tiuie 
limits  the  time  during  which  the  public  are 
entitled  to  use  the  bouse,  so  also  it  limits  the 
rime  during  which  the  house  is  a  public  licensed 
house.  The  moment  the  doors  of  this  house 
were  securely  fastened  at  ten  o^clock  then  the 
premises  were  closed  and  ceased  to  be  "  licensed 
premisoM  "  within  sect.  12.  The  point  of  dirision 
is  the  closing  time,  and  at  that  time  it  is  the 
duty  of  the  landlord  to  clear  the  house  and  elose 
tbe  doors ;  but  if  he  closes  the  doors,  though  he  does 
not  clear  the  house  of  all  customers,  it  would  not 
follow  that  sect.  12  would  apply.  As  to  sects.  13 
and  17,  the  words  used  are  "premises"  merely, 
not  "licensed  premises";  and  that  explains  the 
decision  in  Redgate  v.  Haynes  (ubi  sup.),  where 
the  conviction  was  under  sect.  17  for  suffering 
gamiug  on  tbe  "premises"  merely,  which  would 
apply  to  the  premises  all  night.  The  case  of  a 
bond  fide  traveller  is  different,  as  he  would  be 
legally  on  the  premises,  whereas  the  defendant 
in  the  present  case  was  illegally  there.  So  far  as 
the  decision  in  Lester  v.  Torrens  (ubi  sup,)  goes, 
for  the  licensed  person  ^ou  can  read  private 
person  and  the  same  principle  and  reasoning 
apply  in  each  case.  1  base  my  contention  on  the 
judgment  of  Mellor,  J.  in  that  case. 

Hawkins,  J. — 1  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  conviction  which  is 
sought  to  be  quashed  is  a  conviction  und*-r  sect. 
12  of  the  Licensing  Act  1872,  which  says  that  a 
person  who  is  "  found  drunk  on  any  licensed 
premise3  shall  be  liable  to  a  penalty  not  exceeding 
ten  shillings."  [The  learned  Judge  stated  the 
facts  and  proceeded.]  The  defendant  was  found 
drunk,  under  the  circumstances  I  have  pointed 
out,  on  these  licensed  premises,  and  there  is  no 
reason  to  suppose  he  did  not  go  there  for  the  pur- 

gose  of  drinking  or  using  these  prffmises  as 
censed  premises;  and,  unless  there  was  some 
lawful  excuse  for  his  being  there,  the  landlord  of 
the  premises  would  be  answerable  for  his  being 
there  in  such  a  condition,  and,  indeed,  for  his 
being  there  at  all,  and  consequently  the  landlprd 
gave  an  excuse  which  was  found  by  the  justices 
to  be  absolutely  untrue.  Now,  ten  o'clock  was 
the  closing  hour  for  this  house,  and  it  is  said  that, 
if  a  man  is  found  drunk  on  the  premises  ten 
minutes  before  ten  o'clock,  he  would  have  been 
liable  to  this  penalty  of  lOa.  under  sect.  12 ;  but 
that,  if  he  remained  after  ten  o'clock  for  the  pur- 
pose of  getting  sober  or  getting  more  liquor,  as 
the  case  may  be,  then,  after  closing  hour,  he  could 
not  be  fined  10«. ;  and,  in  order  to  support  that 
contention,  the  case  of  Lester  y.  Torrens  (ubi  sup,), 
was  (juoted.  I  may  say,  with  regard  to  the  deci- 
sion in  that  case,  tbat  I  absolutely  agree  with  it, 
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as  that  was  a  charge  hroueht  a^inst  the  occapier 
of  the  licensed  premises  himself,  and  the  charge 
had  reference  to  nis  l^eing  foand  drunk  in  his  own 
honpe  when  the  house  wa>«  absolutely  clear  of 
customers,  the  day*s  work  over,  and  the  house 
actually  closed  to  the  public,  and  the  landlord 
lived  on  the  premises,  and  it  was  his  private 
dwelling. bouse.  The  court  said  that  the  meaning 
of  the  Act  could  not  be  that  a  man,  under  such 
circumstances,  would  be  liable  to  a  penalty  under 
the  section,  and,  in  my  judgment,  it  would  be 
very  unreasonable  to  construe  the  Act  in  any 
other  way.  He  was  a  private  individual  in  Lis 
own  house,  doing  that  which  every  man  may  do  in 
his  own  house.  Here,  in  is  perfectly  true  the 
defendant  went  into  this  licensed  house  for  the 
purpose  of  getting  drink,  and  was  found  druuk 
there  after  closing  hours,  being  neither  the  land- 
lord, nor  a  lodeer,  nor  an  inmate  of  the  bouse. 
He  was,  to  my  mind,  found  drunk  on  liueused 
promises,  within  the  meaning  of  sect.  12 ;  and,  in 
my  opinion,  this  coDstruction  of  the  section  is 
fortified  by  Feet.  25,  which  iuipobes  a  penalty  not 
exceeding  40«.  upon  auy  person  found  without 
lawful  excuse  on  premises  during  any  period 
duriuff  which  the  premises  are  required  to  be 
closed;  so  that,  acrordiug  to  that  section,  if, 
daring  any  period  during  which  the  premises  are 
required  to  be  closed,  any  person  is  found  in  them 
without  reasonable  excuse,  such  person  is  to  be 
liable  to  a  penalty  of  40«.  If  he  had  been  found 
sober  on  the  premises  duriug  dosing  hours  he 
would,  under  sect.  25,  l>e  liable  to  a  penalty  of 
40«. :  but  if  found  drunk  on  the  pr-mises  dunug 
closing  hours  he  would,  if  the  defendant's  conteu- 
tton  be  correct,  be  liable  to  no  penalty  at  all.  I 
think  if  a  man  goes  in  and  uses  a  licensed  house 
and  gets  drunk  to  it,  and  remains  in  the  house 
when  he  has  no  right  to  be  thert- — a  house,  in  fact, 
which  he  has  no  excuse  at  all  for  entering,  except 
to  use  it  as  a  licensed  house — he  is  liable  to  be 
convicted  uuder  sect.  12.  I  think,  therefore,  the 
j notices  WMre  right,  and  that  this  rule  ought  to  be 
discharged. 

LA.WRANCS,  J. — I  am  entirely  of  the  same 
opinion.  The  case  of  Lester  v.  Torrene  [ubi  sup.) 
does  not  apply  to  such  a  case  as  this ;  and,  in  fact, 
if  it  were  uot  for  the  judgment  of  Mellor,  J.  iu 
that  case,  there  would  be  no  ground  at  all  iu 
Hupport  of  the  defendant*s  contention  here.  But 
even  in  the  judgment  of  Mellor,  J.  there  is  an 
expression  which  is  rather  in  support  of  this  con- 
viotion  thnn  otherwise,  because  be  says  that  the 
house  was  closed  and  "  everybody  excluded  but 
the  inmates.'*  The  facts  here  are  entirely  diffe- 
rent; and  under  these  circumstanced,  thinking, 
as  I  do,  that  Lester  v.  Torrens  {ubi  sup.)  is  rather 
an  authority  in  support  of  this  conviction,  I 
think  that  this  rule  must  be  discharged. 

Rule  discharged. 

Solicitors  for  the  applicant.  Haynes  and  Clifton, 
•Romford  and  London. 

Solicitors  for  the  justices,  Beaumont,  Son,  and 
Rigden^  for  Charles  Smith,  On  gar. 


Wednesday,  May  5,  1897. 

(Before  Ha^wkiks  and  Wbioht,  JJ.) 

Andbews  (app.)  V.  Denton  (reap.),  (a) 

Intoxicating  liqtu>r — Lieenee  to  sell — !ZVaiw/er  of 
licence — Froteetion  order — Lieenee  still  in  force 
—Alehouse  Act  1828  (9  Geo.  4,  e.  61),  s.  4— ille- 
house  Act  1842  {b  A  6  Vict.  e.  44),  s.  1—The 
Licensing  Act  1872  (35  if  36  Vict.  c.  94),  s.  3. 

A  person  duly  licensed  to  sell  intoxicaHng  liquor, 
IS  not  debarred  from  so  doing  beoauee  he  has 
applied  to  a  magistrate  to  grant,  and  the  magis- 
trate has  so  granted  a  temporary  authority 
(usually  called  a  protection  order),  to  another, 
the  original  licensee  remaining  on  the  premisee. 

Case  stated  by  Mr.  Mead,  metropolitan  poUoe 
magistrate,  sitting  at  the  Thames  Polioe-oonrt. 

1.  On  the  2nd  and  16ch  Nov.  1896,  the  respon- 
dent Louis  Denton,  appeared  before  me,  in  answer 
to  a  summons  issued  on  the  information  of  the 
appellant  William  Andrews,  an  inspector  of  tne 
metropolitan  police  force,  oharflring  him  with  un- 
lawfully selling  by  retail  on  die  6th  Oct  1896, 
certain  intoxicatinff  liquor,  to  wit,  beer,  without 
being  duly  licensed  to  sell  the  same,  contrary  to 
sect.  3  of  35  &  36  Vict.  c.  94  (The  Licensing  Act 
1872).  The  following  facts  were  proved  before 
me: 

2.  The  respondent  Louis  Denton,  who  had,  from 
the  29th  June  1896,  held  the  licence  of  the 
Bricklayers  Arms  beerhouse,  Devona-road, 
Bromley,  in  the  county  of  London,  on  the  28th 
Aug.  1896,  gave  notice  to  the  police,  at  the  Bow 
Police-station,  of  a  proposed  application  to  the 
sitting  magistrate  at  the  Thames  Polioe-ooort, 
for  a  temporary  authority  (usually  called  a  pro- 
tection onler),  under  sect.  1  of  the  Alehouse  Act 
1842  (5  &  6  Vict.  c.  44),  to  one  Theogene  Jooelyn, 
to  carry  on  the  business  of  the  Bricklayers  Arms 
beerhouse,  and  of  a  proposed  subsequent  appli- 
cation to  the  licensing  justices  for  the  Tower 
Division  of  the  County  of  London,  under  sect.  4 
of  the  Alehouse  Act  1828  (9  Qeo.  4,  c.  61),  to 
transfer  the  licence  of  the  beerhouse  from  the 
respondent  to  Theogene  Jocelyn.  Such  notice 
was  g^ven  in  accordianoe  with  the  usual  practice, 
which  is  that  the  outgoing  tenant  gives  notice  to 
the  police  of  his  intention  to  apply,  so  that  they 
may  make  inquiries  in  regard  to  the  incoming 
tenant,  and  generally  before  the  magistrate  is 
asked  to  grant  the  protection  order. 

3.  On  the  3rd  Oct.  1896  the  temporary  autho- 
rity or  protection  order  referred  to  in  pariigraph  2 
was  granted  by  the  sitting  magistrate  at  the 
Thames  Po  ice-court,  to  Theosene  Jooelyn.  Both 
the  respondent  and  Theogene  Jocelyn  were  present 
when  the  authority  was  given,  and  there  wiw 
produced  to  the  magistrate  the  resjiondent's 
(justice's)  licence  and  excise  licence  for  the 
Bricklayers  Arms.  The  justice's  licence  had  been 
indorsed  by  the  respondent  to  the  i  olio  wing 
effect :  *'  I  hereby  assign  all  my  right,  title,  and 
interest  in  this  certificate  to  Theogene  Jooelyn. 
3,  10,  96,"  .and  such  indorsement  was  signed  by 
the  respondent.  The  magistrate  thereupon  granted 
his  authority  in*  the  prescribed  form  under  his 
hand  and  s^,  which  was  in  accordance  with  the 
usual  practice  pasted  on  to  the  justices  iioenoe. 
Copies  of  the  licence  and  authority  are  attached 
to,  and  form  part  of,  this  case.    The  appiioition 

<•>  BeporMU  by  W.  DS  B.  UsiutitMT,  JCaq., 
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for  protection  wim  mide  and  granted  in  aonord- 
aooe  with  the  usnal  and  convenient  practice,  i.e., 
htffore  the  change  at  the  Jicensed  premises  has 
tnken  plaf*e  (with  reference  to  the  above-men- 
tioni^  indorsement  I  was  of  opinion  that  it  whs 
merely  feigned  in  riew  of  snch  changi^  at  some 
fatnns  tiuie.  and  that  it  wan  not  an  efFeotaal  or 
absolate  assignment,  but  whs  mereij  conditional 
upon  the  grant  of  the  protection  and  the  due 
completion  by  the  transferee  of  the  contract 
between  the  parties). 

4.  On  the  5  h  Ot^t.  1896  a  similar  temporary 
aathority  was  granted  at  the  same  court  to  the 
respondent  Louis  Denton  with  reference  to  the 
Alma  beerhouse.  West  Tndia  Dock- road,  into 
which  premises  he  proposed  to  remove. 

5.  On  the  afternoon  of  the  5th  0  ^t.  lust 
Theogene  Jooelyn  came  to  see  the  appe  lant 
(inspector  Androws)  at  the  Bow  Po  ice-Htation, 
and,  in  oon8eqaeni«e  of  what  was  said,  the  appe- 
lant on  the  early  morning  of  the  6th  Oct.  last 
Tiftited  the  Bricklayers  Arms  beerbonee,  and, 
foand  the  respondent's  wife,  with  the  respondent's 
sanction,  carrying  on  the  *)ale  of  intoxicating 
liqaor  (beer),  and  the  respondent  still  in  possession 
of  the  premises,  notwithstanding  the  fa^-t  of  the 
granting  of  the  temporary  aathority  to  Theogene 
Jooelyn  three  days  previously. 

6.  Oa  the  afternoon  of  the  same  day  the 
respondent  called  at  the  Bow  Police-station,  and 
saw  the  appelUnt.  The  respondent  paid  that  the 
man  Jocelyn  had  freely  given  him  the  money  to 
tco  into  the  Bricklayers  Arms  beerhouse  in  June 
1896,  but  he  (the  respondeat)  had  only  consented 
to  give  up  possession  of  the  beerhouse  on  con- 
dition that  Jocelyn  would  pat  him  (the  respon- 
dent) into  another  beerhouse ;  that  he  ( Jo<«lyn) 
promised  to  do  this,  and  had  paid  a  deposit  of  252. 
to  put  him  (the  respondent)  into  the  Alma  beer- 
hoose  referred  to  in  paragraph  4 ;  that  he  (the 
respondent)  had  obtained  a  protection  order  on 
the  5th  Oct  for  the  Aima  beerhouse,  but  that 
Jooelyn  h^d  finally  refused  to  pay  the  1002.  neces- 
«iry  to  complete  the  purchase  of  the  Alma  beer- 
hoase,  and  that,  therefore,  he  (the  respondent) 
bad  refu-ed  to  leave  the  Brick layerA  Arms. 

7.  On  the  9th  Oct.  the  dispate  which,  no  doubt, 
had  existed  between  the  respondent  and  Jocelyn 
as  to  the  transfer  of  the  Bricklayers  Arms,  had 
been  arranged,  and  accordingly,  on  the  afternoon 
of  that  day  the  change  took  place,  and  the  re- 
spondent yielded  up  possession  to  Jocelyn,  and 
the  respondent  moved  to  the  Alma  beerhouse. 
The  justices  licence,  indorsed  by  the  magistrate, 
and  the  excise  licence,  which  had  up  till  then 
remained  in  possession  of  the  respondent,  was 
handed  by  him  to  Jocelyn. 

8.  On  the  26th  Oct.  Oct  1896  the  licensing  jus- 
tices of  the  Tower  Division  of  the  County  of 
London  in  special  tran»«fer  sessions,  transfeired 
the  licence  i  x  the  Bricklayers  Arms  beerhouse  to 
Theogene  Jocelyn. 

9.  Theogene  Jooelyn  produced  before  me  the 
licence  of  the  Bricklaynrs  Arms  beerhouse, 
together  with  the  temporary  authority  attached 
thereto. 

10.  For  the  prosecution  it  was  contended  that 
onder  the  circumstances  the  respondent  bad  oon- 
traveaed  sect.  3  of  the  Licensing  Act  1872,  and 
that  he  had  sold  the  liquor  at  the  Bricklayers 
Arms  on  the  6th  Oct  1896,  without  being  duly 
lioenaed  to  sell  the  •  ime.     For  the  respondent  it 


was  contended  that  he  had  coii^mitted  no  offence, 
and  that  he  was  on  the  6th  t>c{.  ^uljr  lic$4ised  to 
sell  the  liquor  under  the  licence  giunted  by  Jbhe 
justices  on  the  26th-  June.  .-  * . 

11.  I  held  the  respondeat  had  committed,  ^ip 
offence,  as  he  was.  under  the  circumstances  on 
the  6th  Oct.  1886  licensed  to  sell  the  liquor 
at  the  Bricklayers  Arms,  and  dismissed  the 
summons. 

The  question  for  the  opinion  of  the  court  is. 
whether  my  decision  is  right  in  law.  If  it  is 
right  the  summons  is  to  stand  dismissed,  but  if 
the  court  should  be  of  opinion  that  I  decided 
erroneously  in  law  then  the  case  is  to  be  remitted 
to  me  to  be  dealt  with. 

Danokwerta  for  appellant — The  magistrate  was 
wrong.  The  respondent  should  have  been  con- 
victed. If  the  magistrate  was  right  the  indorse- 
ment would  not  take  effect  till  change  of  posses- 
sion. [Hawkins,  J. — Why  should  two  persons 
not  carry  on  business?  Two  persons  could  both 
be  liable  for  tbe  penalties.  The  transferee  is 
authorised  to  sell.  The  Ucenoe  is  not  trans- 
ferred.] This  section,  by  allowing  temporary 
authority,  divests  the  licensed  person  of  his 
authority.  He  is  a  licensed  person,  but  is  nut 
authorised  to  sell.  The  Act  never  intended  two 
persons  to  be  licensees : 

Reg.  V.  The  JunticM  of  Liverpool,  49  L.  T.  Bep.  2i4  ; 
11  Q.  B.  Div.  688. 

[Hawkins,  J. — ^A  licensee  is  licensed  to  carry  on 
the  business  of  licensed  victaaller  until  the  next 
licensing  sessions,  unless  he  actually  destroys  the 
validity  of  the  licence.]  A  magistrate  who  grants 
indorsement  can  only  do  so  when  possession  is 
yielded  up. 

Lawaon  Walton,  Q.O.  and  Bodkin,  for  the 
respondent,  were  not  called  upon  to  arguo. 

Hawkins,  J. — The  magistrate  was  right  in  his 
decision.  The  licence  is  indisputable.  Denton, 
in  1896  carried  on  the  business  of  a  licensed  vic- 
tualler, which  he  contemplated  transferring. 
There  had  been  no  ti*ansier,  and  the  licence 
remained  with  Denton.  There  was  no  reason 
why  the  licence  should  have  been  cancelled  by 
any  act  of  Denton  himself,  or  by  the  magistrate 
in  granting  the  protection  order  or  temporary 
authority.  The  question  is.  Has  Denton  been 
selling  in  his  house  contrary  to  the  Act?  He 
continues  in  his  house,  and  carries  on  his  business. 
He  had  been  negotiating  with  Jocelyn  for  the 
sale  of  his  business.  The  magistrate  had  power 
to  grant  the  protection  order.  Denton  had  the 
licence,  continued  in  occupation,  and  carried  on 
his  business  at  the  time  the  beer  was  sold.  There 
is  no  ground  for  saying  the  licence  was  cancelled. 
If  Denton  was  not  prevented  from  carrying  on 
business,  the  magistrate  was  right  in  acquitting 
him. 

Wkioht,  J.— I  am  of  the  same  opinion.  1 
cannot  see  how  the  licence  had  been  cancelled. 
The  offence  charged  of  selling  without  a  licence 
has  not  been  proved.  Denton  was  licensed,  and 
he  was  quite  right  to  sell  when  he  did. 

Appeal  diemiseed. 

Solicitors  for  the  appellant,  Wontners  and  8on», 
Solicitors  for  the  respondent,  MaiUand,  Peek* 
hamj  and  Co. 
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^.  •;!(<%  5  aiu2  6,  1897. 
(Before  Qlt^KiNS  and  Wbight,  JJ.) 

,Ttlff;Dii^E  OF  Dbyonsuibj:  (app.)  v,  Stokbs 

.'./%.'.'•  ''  (reap.),  (a) 

r  Abandoned  vMue — Obligation  to  fence — '*  Owner 
and  every  other  pereon  interested  in  the 
minerdU  " — MetaUiferous  Mines  Regulation  Act 
1872  (35  &  36  Vict  c.  77).  •.  13,  ».  13  (2),  «.  41— 
Derbyshire  Mining  Customs  and  Mineral 
Courts  Act  1852  (15  &  16  Vict,  c.  elxiii.). 

By  sect.  13  of  the  Act  of  1872  the  oumer  and  person 
interested  in  the  minerals  of  a  mine  shall  fence 
an  abandoned  mine,  but  by  sub^sect.  2  of  the 
same  section,  where  the  ahanaonment  has  occurred 
before  the  passing  of  the  Act,  it  need  only  be 
done  under  certain  conditions  or  on  notice  from 
an  inspector,  on  the  ground  that  it  is  specially 
dangerous. 

The  appellant  was  the  lord  of  the  Tnanor  of  JET.,  and 
freeholder  of  the  soU  of  a  mine,  which  had  not  been 
worked  for  over  thirty  years,  and  the  workers  of 
which  or  their  representatives  could  not  be  traced. 
Notice  was  served  on  him  to  fence  on  the  ground 
that  the  entrance  was  specially  dangerous.  By 
the  Derbyshire  Mining  Act  1852  the  appellant 
was  entitled  to  dues  of  lot  and  cope  and  a  third 
meer,  and  this  Act  further  only  gave  the  worker 
the  right  to  mine,  and  conferred  no  title  on  the 
soU.  The  appellant  having  failed  to  comply 
with  the  terms  of  the  notice  was  summ^oned  and 
convicted. 

Held,  that  the  appellant  was  a  person  interested 
in  the  minerals,  and  that  on  abandonm^ent 
the  mine  reverted  to  him  as  owner,  and  that, 
therefore,  being  liable  to  fence,  he  was  rightly 
convicted. 

This  was  an  app«>al,  by  waj  of  special  case 
stated,  against  the  conviction  of  the  appellant, 
under  sect.  13  of  the  Metalliferous  Mines  Regula- 
tions Act  1872. 

By  the  case  it  appeared  that  an  information 
was  laid  under  that  section  agaiust  the  appellant 
by  A.  H.  Stokes,  an  inspector  of  mines,  and  it  set 
out  that  the  appellant  was  the  owner  or  p^^rson 
interested  in  tue  minerals  of  a  certain  disused 
mine,  called  the  Garther  Low  Mine,  in  th<)  parish 
of  Hartin^^n,  which  had  been  abandoned,  or  the 
working  thereof  discontinued,  before  the  passing 
of  the  Act  of  1872.  It  alleged  that  the  side 
entrance  to  such  mine  had  by  a  notice,  served  on 
the  appellant  on  the  28th  July  1896,  been  required 
by  an  inspector,  in  writing,  to  be  fenced  for  the 
prevention  of  accidents  on  the  ground  that  it  was 
specially  dangerous,  and  it  charged  the  appellant 
with  havinff,  on  the  28tb  July  1896  and  thence- 
forth to  the  date  of  the  information,  failed  to 
cause  the  side  entrance  to  the  mine  from  the 
surface  to  be,  and  to  be  kept,  securely  fenced  for 
the  prevention  of  accidents. 

The  13th  section  of  the  Metalliferous  Mines 
Regulation  Act  1872  is  as  follows : 

Where  any  mine  to  whioh  this  Aot  applies  is  aban- 
doned or  thtt  workioK  thereof  dittoootiDaed,  at  whatever 
time  aacb  abandonment  or  diaoontinuanoe  oodnrred,  the 
oiMrner  thereof,  and  every  other  person  interested  iu  the 
minerals  of  the  mine,  shall  oiose  the  the  top  of  the 
shaft  and  sny  side  entranoe  from  the  surface  to  be,  and 
to  be  kept,  secorely  fenced  for  the  prevention  of 
aooidents. 

(a)  Eaporied  by  W.  dk  B.  Hkbbkmt,  £iiq.,  BAmMC«r-«t.LA» 


And  by  snb-seot.  (2) : 

Where  such  abandonment  or 
ooonrred  in  the  oaae  of  a  mine  before  the  paa^ing  of 
Aot,  this  seotion  shall  apply  only  to  snoh  shaft  or  side 
entnaoe  of  the  mine  as  is  situate  within  fifty  jtuidM  of 
any  hi^^hway,  road,  footpath,  or  pUoe  of  pablio  rseort,  or 
in  open  or  nniocloeed  land,  or  not  being  sitnatod  as 
aforesaid,  is  required  by  an  inspector  to  be  fenced  on  ths 
ground  that  it  is  specially  dangerous. 

By  sect.  41  of  the  same  Act : 

The  term  owner,  when  used  in  relatUm  to  any  miDA, 
means  any  person  or  body  corporate,  who  is  the  isuaa- 
diate  proprietor  or  leasee  or  oacupier  of  any  mine  or  any 
part  thereof,  and  does  not  include  a  person  or  body  oor« 
porate  who  merely  receives  a  royalty,  rent,  or  fine,  from  a 
mine,  or  is  merely  the  proprietor  of  a  mine  subject  to  any 
lease,  grant,  a  licence  for  the  working  thereof,  or  is 
merely  the  owner  of  the  soil  and  not  intereeted  in  the 
minerals  of  the  mine. 

At  the  hearing  before  the  justices  the  following 
facts  amongst  others  were  established : 

That  the  mine  was  a  disused  and  abandoned 
lead  mine,  whioh  had  been  abandoned,  and  the 
working  thereof  discontinued  before  the  passing 
of  the  Act  of  1872.  That  it  was  esseotiall?  and 
primarily  a  lead  mine,  but  that  such  accidental 
products  as  calk,  barytes,  and  spar  existed  in  the 
mine.  That  the  veiu  of  lead  came  to  the  snr'aoe, 
and  certainly  had  not  been  exhausted.  That  the 
side  eutnmce  to  the  mine  was  not  situate  withiu 
fifty  yards  of  anv  highway  or  other  public  plaoi^ 
nor  in  uoinclosed  land,  but  that  it  was  specially 
dangerous  both  on  account  of  its  unprotected 
condition  and  the  depth  of  the  opeuiog,  and  also 
from  its  proximity  to  a  private  footpath.  Thnt 
the  informaut  was  a  duly  appointed  inspector  of 
mines  under  the  Act  of  1872  for  the  district  oom- 
priaing  the  mine,  and  that  due  notice  had  been 
given  under  sect.  13,  sub-sect.  2,  to  the  appellant, 
who  had  not  complied  with  it  at  the  time  of  the 
hearing.  That  tbe  appellant  was  the  owner  of 
the  soil  of  the  mine,  and  the  freeholder  of  the 
inclosed  land  iu  which  the  mine  is  situate,  and 
also  lord  of  the  manor  of  Hartington,  within 
which  the  mine  is  situate. 

That  the  manor  of  Hartington  is  comprised  in 
the  soke  and  wapentake  of  Wirk worth,  which 
forms  part  of  the  King*s  Field,  iu  Derbyshire, 
and  that  the  King's  Field  is  subject,  as  regards 
lead  ore,  to  certain  mining  customs,  which  have 
had  the  force  of  law  from  time  immemorial  which 
customs  have  for  the  most  part  been  made  into 
statute  law  by  a  local  and  personal  Act,  intituled 
"The  Derbyshire  Mining  Customs  and  Mineral 
Courts  Act  1852."  This  Act  has  the  force  of  a 
public  statute  by  virtue  of  13  &  14  Vict.  c.  21,  s.  7. 

The  preamble  to  the  Act  of  1852  set  out  the 
right  of  all  subjects  of  the  realm  to  search  for 
and  dig  mines  or  veins  of  lead  ore  within  the 
Kiug's  Field,  subject  to  certain  ancient  mineral 
laws  and  customs,  and  upon  paying  certain  does. 
The  right  exists  without  liability  u>  compensate 
either  the  freeholder  or  occupier  of  the  land  for 
surface  damage.  In  general  the  dees  belong  to 
the  Crown  in  the  right  of  the  Duchy  of  Lan- 
caster; but  it  is  otherwise  in  certain  manors 
named  in  the  Act  of  1852,  onn  of  them  being  tbe 
manor  of  Hartington.  In  this  manor  the  appel- 
lant and  not  the  Crown  is  entitled  to  the  mineral 
dues  or  duties  arising  from  the  lead.  These 
dutips  consist  of  lot  aud  cope,  which  in  the  manor 
of  Hartington  belong  to  the  appellant,  as  being 
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VtenefieLiUj  entitled  thereto.  The  lot  is  one- 
thirteenth  of  all  lead  ore  raised.  It  has  to  be 
rendered  in  kind,  and  is  to  be  set  apart  and  mea- 
aiired  bj  an  officer  called  the  barmaster,  when 
ditcharginf^  hia  dntj  of  measuring  the  ore.  Cope 
is  a  money  payment  of  4d.  for  every  load  of 
measared  ore,  and  i^-  is  recoverable  in  the  Bar- 
mote  Court  or  in  the  County  Court.  Besides  lot 
and  cope,  the  appellant  was  entitled  b^  the  custom 
M  established  by  the  Act  of  1852  in  respect  of 
ever?  lend  mine  in  the  manor  to  the  third  meer 
of  the  mine,  the  first  two  meers  being  the  pro- 
perty of  the  finder  or  the  mineowner,  and  the 
appellant  as  owner  of  the  third  meer  might  work 
it  entirely  for  himself.  A  meer  is  thirty-two 
Yuds.  Further  than  this,  with  regard  to  any 
lead  mine  to  which  the  Act  of  1852  applies,  the 
landowner  or  owner  of  the  soil  as  such,  whoever 
he  may  be,  is  entitled  in  all  casefl  to  sell  and  dispose 
of  the  calk,  feagh-spar,  and  other  minerals. 

It  was  also  further  established  that  the  mine  in 
question  had  not  been  worked  for  many  years, 
bat  that  formerly  lead  ore  had  been  obtained 
from  it,  and  lot  and  cope  paid  in  respect  of  it, 
not  to  the  appellant,  but  tx>  his  predeceesor  in 
title,  the  last  entry  of  such  payment  being  the 
2nd  June  1868,  at  which  date  it  was  worked  by  a 
man  named  Brown,  for  a  firm  of  Odver  and  Co. 
Nothing  is  now  known  of  Brown,  or  of  Oliver  and 
Co.,  ana  no  owner  of  the  lead  mine  as  such  can 
be  traced.  The  appellant  failed  to  point  out  that 
at  the  present  time  there  is  any  owner  of  the 
mine  other  than  himself,  and  the  respondent 
deposed  that  he  had  tried  to  find  an  owner  under 
the  custom  of  King's  Field,  and  had  failed. 

The  justices  held  that  the  appellant  was  liable 
in  this  case  as  being  a  person  interested  in  the 
minerals  of  the  mine,  and  convicted  him  subject 
to  the  opinion  of  the  court. 

Dugdale,  Q.C.  (HextaU  with  him). — The  convic- 
tion was  wrong.  The  question  is,  Does  the 
appellant  oome  within  '*  every  other  person  inte- 
rested in  the  minerals  of  the  mine."  By  clause  8 
of  the  schedule  of  the  Act  of  1852  the  legal  title  of 
the  mine  is  in  the  person  working  it.  Appf  Uant 
eoold  not  recovf>r  it  except  by  forfeiture.  There 
is  no  evidence  that  the  title  has  become  divested 
from  the  owners  and  vested  in  th**  appellant,  so 
he  has  no  interest  as  owner.  [Hawkikb,  J. — 
How  long  after  can  the  owner  come  back  after  he 
eeased  to  work  ?]  Until  divested  by  legal  pro- 
ceeding* or  in  some  other  way.  Eoans  v.  Mostyn 
(36  L.  T.  Rep.  866;  2  C.  P.  Div.  547)  does  not 
spply.  In  that  case  there  were  no  customs  like 
in  these  Derbyshire  lead  mines.  Appellant  has  no 
pretent  interef^t.  He  cannot  take  duties  of  lot  or 
oope.  He  can  only  take  them  when  the  mine  ^'s 
bemg  worked.  A  contingent  interest  is  not  suffi- 
eient.  Interest  must  be  in  the  minerals  of  the 
mine.     That  is  lead,  or  minerals  containing  lead  : 

Hext  V.  Om,  27  L.  T.  Bep.  291 ;  L.  Bep.  7  Ch.  712 ; 
Midland  Railway  Company  ▼.  Haunchwoud  Brick 

and  Tile  Company,  46  L.  T.  Bep.  301  ;  20  Ch. 

Div.  552,  555. 

Minerals  must  be  something  of  a  commercial 
character.  There  must  be  a  present  existing 
interest  in  the  minerals. 

The  SoUcttor-General  (Sir  B.  B.  Finlay),  with 
kim  SaUon  and  Garrett,  were  not  called  upon  to 
•"ipie. 

Cftr.  adv.  vuU. 


May  6. — Hawkins,  J. — This  is  an  appeal 
against  a  conviction  by  the  magistrates.  The 
appellant  is  the  Duke  of  Devonshire,  who  was 
convicted  on  the  following  information.  [His 
Lordship  here  read  the  information. J  This  Ik  a 
test  case,  and  I  am  of  opinion  that  the  magis- 
trates were  quite  right  in  convicting.  The  sole 
question  for  us  to  determine  is.  whether  the  Duke 
of  Devonshire  has  any  interest  in  the  minerals^ 
that  is  to  say,  is  he  a  person  interested  in  the 
minerals  of  the  mine.  This  mine  is  in  the  dis- 
trict of  Derbyshire,  and  is  therefore  bubject  to 
the  "Derbyshire  Mining  Customs  and  Mineral 
Courts  Act  of  1852  "  and  is  Ritnated  in  the  King's 
Field,  in  the  manor  of  Hartington.  The  tee 
kimple  of  the  soil  is  vested  in  the  Duke.  No 
facts  as  to  the  origin  of  the  mine  are  given  in  the 
case,  but  it  is  there  stated  that  it  was  worked  in 
1868  by  one  Oliver,  but  since  then  no  one  has 
worked  it.  However,  the  case  states  that  it  was 
found  as  a  fact  that  not  all  the  lead  had  been 
extracted,  and  that  some  still  remains.  There  id 
a  side  entrance  t » this  mine  which  seemed  to  the 
respondent  to  be  dangerous.  This  entrance  was  not 
within  fifty  yards  of  a  public  road,  but  was  close 
to  private  property,  and  one  which  pc^rsons  passed. 
The  inspector  cousidered  it  was  specially  dan- 
gerous, and  I  do  not  wonder  that  he  did  so.  He 
gave  notice  to  the  appellant  under  the  Act  of 
1872,  requiring  him  to  fence  securely  under  sect. 
13,  because  the  entrance  was  specially  dangerous. 
[His  Lordship  here  read  sect.  13,  and  sub-sect.  2 
of  that  section,  and  sect.  4  of  the  Act  of  1872.] 
The  question  is  whether  the  Duke  is  a  person 
"interested  in  the  minerals."  The  information 
describes  him  as  the  owner  or  person  interested. 
It  is  difficult  to  determine  what  was  the  interest 
of  Oliver,  for  we  have  no  history  of  the  time,  but 
we  have  this  fact  that  as  regards  the  original 
finder,  it  had  b  en  worked  out  in  1868.  four  yearR 
before  the  Act  1872.  It  has  not  been  woiked 
since,  and  has  been  left  just  in  the  same  condition 
as  the  last  worker  left  it.  This  side  entrance  had 
been  left  in  such  a  condition  that  an  accident 
mii^ht  easily  occur.  In  1696  the  inspector  of 
mines  had  bis  attention  drawn  to  it,  and  so  gave 
the  notice  to  fence,  which  not  bein^  complied 
with  was  followed  by  the  information.  [His 
Lordship  here  read  the  preamble  to  the  Act  oC 
1852,  and  continued :]  I  fail  to  see  anything  that 
conveys  ownership  to  the  worker  or  finder.  It 
only  conveys  power  to  search  for  and  mine  lead 
ore.  The  finder  is  privileged  to  dig  lead  ore  not- 
withstanding the  remonstrance  of  the  owner  of 
the  soil,  but  on  abandoning  bis  privilege  to  work 
the  mine  he  has  no  title  to  pursue  it,  and  the 
right  goes  to  the  owner  of  the  fee  simple,  and  he 
therefore  becomes  not  only  the  owner  of  the 
surface,  but  of  all  below.  The  man  who  exercises 
his  privilege  under  the  old  custom  does  not 
become  the  owner,  and  if  he  had  ceased  to  occupy 
for  thirty  years  could  hardly  be  said  to  be  still  in 
occupation.  Such  a  man  does  not  come  within 
the  definition  of  *'  owner  "  in  sect.  41.  I  consider 
that  the  Duke  of  Devonshire  is  the  owner  of  this 
mine,  or  at  all  events  interested  in  the  minerals. 
It  was  found  as  a  fact  that  the  worker  had 
abandoned  the  mine,  and  no  one  claiming  under 
him  has  done  so,  or  has  exercised  any  right 
during  the  last  thirty  years.  Who  has  the  right 
to  the  mine  now  that  the  licence  to  work  has  bet-n 
abandoned  P    It  is  the  duke  who  has  that  right, 
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and  he  is  the  owner  of  this  mine  which  has  heen 
worked  by  another,  but  has  been  discontinued 
and  abandoned.  No  one  now  could  disturb  the 
title  of  the  duke.  The  magistrates  have  said  that 
he  had  an  interest  in  the  minerals.  Had  he  P  He 
had  oope  and  lot,  and  could  take  part  of  the  ore, 
to  saj  nothing  of  the  third  meer.  The  mine  has 
not  Ix'en  exhausted,  and  if  that  is  so  and  the  dake 
is  the  owner  of  the  mine,  is  he  not  also  interested 
in  the  minerals?  For  if  anjone  else  worked 
these  minerals  he  would  be  entitled  to  cope  and 
lot  and  the  third  meer.  Therefore  I  come  to  tHe 
conclusion  that  he  is  interested  in  the  minerals, 
and  see  no  reason  why  he  is  not  the  owner,  for  oa 
abandonment,  the  mine  reveres  to  the  duke  as 
ownpr  of  the  soil.  He  is  therefore  subject  to  the 
Act  of  1872,  and  so  must  fence.  Therefore  the 
conviction  is  right. 

Wbioht,  J. — I  am  of  the  same  opinion. 

Appeal  diamissed. 

Solicitors  for  the  appellant,  Currey,  Holland, 
and  Currey. 

Solicitor  for  the  respondent,  TA«  Solicitor  to  the 
Treasury. 


Monday,  May  10,  1897. 

(Before  Hawkins  and  Wbioht,  JJ.) 

Esa.  V.  Thb  London  County  Council  (a) 

Mandamus — Bight  to  apply  for — To  hear  and 
determine — London  Building  Act  1894  (57  A  58 
Viet,  c,  ccflnti.),  •.  13. 

Where  a  person  has  erected  a  building  contrary  to 
the  London  Building  Act  1894,  sect.  13,  the  court 
will  not  grant  a  mandamus  to  compel  them  to 
hear  ana  determine  an  application  for  coneent 
under  sect,  13,  suh-sect.  4,  after  suck  unlawful 
erection. 

Whether  the  council  have  power  or  not  to  enter- 
tain an  application  after  the  erection,  the  court 
toill  not  compel  them  to  act  under  these  circum- 
stances. 

This  was  a  motion  in  which  cause  was  shown 
against  a  rule  nisi  which  had  been  obtained 
against  the  London  County  Council  for  a  man- 
damus directiog  them  to  hear  and  determine  an 
application. 

The  rule  nisi  was  in  the  following  terms : 

It  is  ordered  that  Monday,  the  timt  day  of  March 
next,  be  given  to  the  London  Coun^  Coanoil  to  show 
nanae  why  a  writ  of  mandamus  aboold  not  iasoe 
directed  to  them  commanding  them  to  hear  and  deter- 
mine, pnrsnant  to  sect.  13,  sT^b-seot  4  of  the  London 
Building  Act  1894,  the  matter  of  an  application  by  the 
Raid  Emma  Ann  Webster  to  the  aaid  conncil  to  give  their 
consent  to  the  retention  of  a  wall  incloainfc  ^s  yard  of 
certain  Btables  situate  in  Pearson's  Avenue,  Tanner's 
Hill,  Deptford,  at  the  instance  of  the  aaid  Emma  Ann 
Webster,  a  married  woman. 

The  facts  of  the  case  were  these :  Mrs.  Webster 
the  applicant,  had  a  wall  erected  in  substitution 
for  a  wooden  fence  which  existed  between  a  plot 
of  vacant  ground  and  the  road.  Subsequently 
she  had  stables  erected  on  this  plot,  the  forecourt 
of  which  was  bounded  by  this  wall,  which  was  less 
than  20  feet  from  the  centre  of  the  road,  and  so 
the  structure  became  illegal,  no  consent  of  the 
council  having  been  obtained,  the  wall  being  part 

la;  iieponod  by  W.  Di  B.  HaaBUKT,  £sq.,  B*iTitiior-ai-L*w. 


of  the  building  owing  to  the  erection  of  the 
stables. 

The  London  County  Council  took  proceedings 
against  the  builder,  but  the  summons  was  dis- 
missed, owing  to  the  building  having  censed  to 
be  in  his  charge  and  control. 

Proceedings  were  then  taken  against  Mrs. 
Webster,  Mud  not  till  then  did  she  spply  for  the 
consent  of  the  council.  They  refused  to  entertsin 
the  application,  and  hu  appeal  was  made  to  the 
tribunal  of  appeal. 

The  solicitor  to  the  council  on  the  hearing  took 
the  objection  that,  as  the  council  had  given  no 
decision,  no  appeal  could  be  entertained,  and  the 
tribuual  took  this  view. 

The  present  application  was  made  in  order  to 
make  the  council  hear  and  determine,  in  order  to 
reach  the  tribunal  of  appeal. 

By  the  London  Building  Act  1894,  sect  13,  sub- 
sect.  1 : 

No  person  shall  erect  any  new  building,  or  new  strao- 
tnre  or  any  part  thereof,  or  extend  any  building  or 
structure  or  any  part  thereof  in  such  manner  th»t  any 
external  wall  of  any  such  building  or  structure,  or  (if 
there  be  a  forecourt  or  other  space  between  such  external 
wall  and  the  roadway)  any  pajrt  of  the  external  fence  or 
boundary  of  such  forecoort  or  other  space,  shall,  without 
the  concent  in  writing  of  the  council,  be  in  any  directioa 
at  a  distance  less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  of  any  street  or  way  (being  a 
highway). 

By  sub-sect.  2 : 

Wbere  the  council,  after  consulting  the  local  authorify, 
shall  deem  it  expedient  in  the  public  interest,  either  by 
reason  of  the  length  or  importance  of  the  street  or  way, 
or  by  reason  of  the  street  or  way  forming  or  being  so 
situate  as  to  be  likely  to  form  part  of  an  important  line 
of  communication,  or  for  otbnr  sufficient  r«*a<ton,  thattiie 
prescribed  distance  from  the  centre  of  the  roifcdiray  of 
any  such  street  or  way  shonid,  wbere  such  roadway  is 
used  for  the  purpose  of  carriage  traffic,  be  greater  than 
twenty  feet,  it  shall  be  lawful  for  the  cnmoil  to  deter- 
mine that  the  prescribed  distance  shall  be  such  greater 
distance  not  exceeding  thirty  feet  from  the  centre  of  the 
roadway  of  snob  street  or  way  on  either  side  or  both 
sides  as  the  council  shall  see  At  to  determine. 

By  sub-sect.  3 : 

In  case  the  person  intending  to  erect,  form,  or  extend 
any  such  building,  structure,  forecourt,  or  space,  shall 
be  dissatisfied  with  the  determination  of  the  eoundl 
that  the  prescribed  distance  shall  be  greater  than  twenty 
feet  from  the  centre  of  the  roadway,  he  may  appeal  to 
the  tribunal  of  appeal  against  such  determination  of  the 
council. 

And  by  sub- sect.  4: 

The  council  may,  in  any  caiie  where  they  think  it 
expedient,  consent  to  tbe  erection,  formation,  or  exten- 
sion of  any  building,  structure,  forecourt,  or  space,  at  a 
distance  less  than  tbe  prescribed  distance  from  the 
centre  of  the  roadway  of  any  such  street  or  way,  and  at 
such  distance  from  the  centre  of  such  roadway,  and 
subject  to  such  conditions  and  terms  (if  any)  as  they 
may  think  proper  to  sanction.  Provided  that  Baoh 
giving  of  con-ent  by  the  council  shall  not  in  any  way 
affect  any  rights  of  tbe  owners  of  adjoining  land. 
Before  giving  such  consent,  the  council  sball  commoni* 
cate  to  the  local  authority  their  int«>ntion  to  give  the 
same.  Any  peri*on  dissatisfied  with  the  determination  of 
the  council  under  this  sub-section  may  appeal  to  tiie 
tribunal  of  appeal. 

Avory  showed  cause  against  the  rule.— Ths 
question  is,  can  the  court  compel  the  council  to 
hear  after  the  erection  has  been  put  up  contrary 
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to  the  Act  ?     Applioation  must  be  made  before. 
He  rsferred   to  sect.  13,  sab-seote.  1,  2,  3,  4. 

CFbioht,  J.^-li  this  is  not  sanotioned,  will  it 
TB  to  be  pulled  down  P]  Yes,  b^  sect.  14.  Not 
until  several  summonses  nad  been  issued  was  oon- 
nnt  applied  for.  [Hawkins.  J. — ^Is  there  no  wa^ 
in  which  the  council  could  relieve  P]  The  council 
eould  resolye  to  take  no  proceedings. 

Maemorran,  Q.O.  and  DraJce  appeared  in  sup- 
port — We  applied  under  sect.  13^  sub-sect  4,  for 
ttmsent  Th«y  could  (have  said  jpb  or  no.  But 
they  refused  to  ^ve  a  decision.  [Hawkins,  J. — 
You  are  not  asking  for  consent  to  erect,  but  for 
ntification.  Can  you  do  that  Pj]  Yes,  for  consent 
would  convert  what  is  illen^  into  what  is  legal. 
This  court  cannot  compel  the  council  to  consent, 
bat  it  can  compel  them  to  hear. 

Hawkinb,  J. — ^This  is  an  application  to  make 
absolute  a  rule  nin  for  a  manaamus.  The  rule 
•m  sets  forth  the  nature  of  this  application.  [His 
Lordship  here  read  the  rule.]  I  am  of  the  opinion 
that  we  oaght  not  to  make  this  rule  absolute 
Sect  13,  sub-sect.  (1)  is  in  these  terms  :  [His 
Lordship  read  the  section  and  continued  :1  That 
is  a  prohibition  for  erecting  or  eztendmg  the 
erection  of  certain  buildings  without  the  consent 
in  writing  of  the  London  County  Council.  But 
of  course  the  Lefi^slature  felt  that  groat  hardship 
might  be  worke£  so  it  enacted  sub-sect.  4,  which 
provides  a  remedy  for  any  grievance,  or  where  any 
person  felt  hurt.  [His  lordship  read  the  sub- 
section.! It  is  evident  that  all  the  sub-sections 
ire  to  be  read  together.  No  doubt  sect.  13  (1) 
meant  previous  consent  must  be  given.  1  am 
ntisftea  that  the  intent  of  the  Legislature  was 
that  consent  must  be  given  before  the  erection 
takes  place.  I  think,  therefore,  that  this  struo- 
tare,  which  is  admitted  to  be  illegal,  is  against 
the  law,  and  I  do  not  think  that  sub-sect  4  was 
intended  to  compel  the  county  council  to  g^ve  its 
consent  to  structures  illegally  erected.  It  is 
quite  true  that  thej  might  be  at  liberty  to  g^ve 
oonsent  after  the  illegal  act.  This  rule  must 
therefore  be  discharged.  If  we  were  to  grant  this 
ipplication,  the  council  might  be  flo<^ed  with 
Implications  by  people  who  illeffallj  had  run  up 
buildings,  and  wuo  wished  for  Uie  consent  of  the 
cooncil  to  l^^lise  their  acts. 

Wrioht,  J. — I  am  of  the  same  opinion. 
Whether  the  council  have  power  to  give  consent 
M  post  faeio. or  not,  we  have  no  power  or  right. to 
compel  them  to  exercise  it  in  this  way. 

Bule  discharged. 

Solicitors  for  applicant,  Sandarn,  Kersey,  and 
Knighi, 

Solicitor  for  the  London  County  Council, 
Bhuiand. 


May  10  a^  11, 1897. 

(Before  Hawkins  and  Wbioht,  JJ.) 

Fi&TH  (app.)  V.  Staines  (resp.).  (a) 

Metfypolie — Delegation  of  powers  by  vestry  to  com' 
mittee — Approval — Metropolis  management  Act 
1855  (18  *  19  Viet  c.  120),  m.  58,  82,  BS—TKe 
Mstropolis  Management  Amendment  Act  1862 
85  11626  Vid.  c.  102).  «..64— TAe  Public  HeaUh 

^Hmdon)  Act  1891  (54  &  55  Vict,  c,  76).  s,  3. 

(ABaporud  bj  W.  ds  B.  Hirbut,  Biq., 

Mag.  Cas— Vol.  XVni. 


By  sect,  58  of  the  Metropolis  Management  Act  1855 
it  shaU  he  lawful  for  any  vestry  to  appoint  a 
committee  for  any  purposes  which,  in  their 
discretion^  would  he  tetter  regulated  and  done 
by  a  committee ;  provided  always^  that  the 
acts  of  every  stieh  committee  shall  be  sub- 
mitted to  the  general  body  of  the  vestry  for  their 
approval. 

A  vestry  appointed  a  committee  to  carry  out  the 
provisions  of  the  Public  Health  (London)  Act 
1891,  and  such  committee  resolved  to  instruct 
their  inspector  to  serve  a  notice  under  the  Act  on 
the  respondent,  and,  on  his  failure  to  comply 
with  such  notice,  to  take  proceedings  against  him 
under  that  Act,  On  the  same  day  that  the  sum- 
mons wets  issued,  but  after  its  issue  in  point  of 
time,  the  vestry  apj^roved  the  action  of  the  com- 
mittee. The  m^istrate  was  of  opinion  that, 
as  the  resolution  of  the  committee  had  not  been 
submitted  to  the  vestry  for  their  approval  before 
the  service  of  the  notice,  the  notice  was  invaUid, 
and  he  therefore  dismissed  the  summons.  The 
sanitary  inspector  appealed. 

Held,  that  the  approval  need  not  be  given  before 
the  service  of  the  notice. 

Appeal  allowed,  and  the  case  remitted  to  the  magis- 
trate. 

This  was  a  special  case  stated  by  Mr.  Haden 
Corser,  metropolitan  police  magistiate,  sitting  at 
Worship-street  Police-court. 

1.  On  the  17th  Nov.  and  the  7th  Dec.  1896  the 
respondent  appeared  before  me  on  a  summons,  a 
copy  of  whicn  is  annexed  to  and  forms  part  of 
this  case. 

2.  Upon  the  hearing  of  the  summons,  the  fol- 
lowing facts  were  proved  or  admitted : 

3h  The  appellant  is  a  sanitary  inspector  in  the 
employment  of  the  vestry  of  the  parish  of  St. 
Leonard,  Shoreditch  (hereinafter  called  the 
vestry),  and  the  vestrr  are  the  sanitary  authority 
for  the  parish,  which  is  a  parish  included  in 
Schedule  A.  of  the  Metropolis  Management  Act 
1855. 

4  The  vestry  had,  under  the  powers  conferred 
by  sect.  58  of  the  same  Metropolis  Management 
Act  1855,  appointed  a  committee  (known  as  the 
Public  Health  Committee,  and  hereinafter  re- 
ferred to  as  the  committee)  for  certain  purposes, 
which  were  specified  in  a  certain  bye-law  under 
the  seal  of  the  vestry,  which,  so  far  as  is  material, 
is  as  follows : 

Powers  and  Duties  of  Committees. — Powers  sad  dnties 
of  the  Pablio  Health  Committee. — The  oommittee  now 
known  as  the  G^end  Purposes  and  Sanitary  Committee 
shall  be  called  "  the  Publio  Health  Committee,"  an^ 
shall  be  empowered  and  authorised :  (1)  To  exeoute  and 
oarry  out  the  powers  and  duties  of  the  vestry  under  the 
Publio  Health  (London)  Aot  1891,  the  Sale  of  Food  and 
Drugs  Act,  the  Margarine  Aot  1887,  the  Sale  pf  Horee- 
flesh  Aot,  the  Metropolis  Management  Aots,  and  other 
Acts  amending  the  same  from  time  to  time,  so  far  as  they 
relate  to  the  publio  health  of  the  parish. 

5.  On  the  19  rh  Sept.  1896  a  written  intima- 
tion as  provided  for  by  sect.  3  of  the  Public, 
Health  (London)  Act  1891  of  the  existence  of  a 
nuisance  upon  the  premises  mentioned  in  the 
summons,  was  served  upon  the  respondent  by  the 
appellant. 

6.  On  the  15th  Oct.  1896  the  appellant  attended 
before  a  meeting  of  the .  committee  and  vf^e  a 
report  upon  the  condition  of  the  premises,  and  at 
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the  same  meetmg  the  oommittee  passed  a  reso- 
lation  of  which  the  foUowiog  is  a  copy : 

That  notioe  be  terred  apon  ths  owner  to  abate  the 
noiianoe ;  failing  oomplianoe,  the  inepeotor  to  take  pro- 
ceedings. 

7.  On  the  19th  Oct.  1896  the  ai>peilant  senred  a 
not  ice  upon  the  respondent,  of  which  the  following 
18  a  copy  : 

Vestry  of  St.  Leonard,  Shoreditoh. — Metropolis  Looal 
ICanagement  Aots. — To  the  owner  or  oooopier  of  the 
dwelling  honse  and  premises  situate  and  beiog  Nos.  91 
and  93,  Wbiston-slzeet,  in  the  parish  of  St.  Leonard, 
Shoreditoh,  in  the  oonnty  of  London.  Whereas,  it 
appears  to  the  vestry  of  the  parish  of  St.  Leonard, 
Shoreditoh,  in  the  oonntj  of  London,  that  in  the  honse 
and  premises  sitoate  and  being  Nos.  91  and  93,  Wbiston- 
street  in  tbe  perish,  to  wit,  the  drain  passing  through 
No.  93  is  nntrapped  and  nnTontilated  and  in  direet  com- 
mnnioation  with  the  public  sewer,  also  there  being  a  pipe 
at  the  rear  of  the  premises  six  feet  high,  nntrapped,  and 
in  direct  oommnnication  with  tbe  sewer,  thereby 
endangering  the  health  of  the  inhabitants.  Now  there- 
fore I,  the  undersigned,  being  the  nuisance  inspector  of 
the  said  parish,  and  duly  appointed  on  this  behslf  by  the 
▼estry  of  the  said  parish,  and  haTiDgpreTionsly  inspected 
the  same,  do  hereby,  under  tbe  powers  of  the  above  cited 
Act,  give  you  notice  and  require  yon,  the  owner  or 
occupier  at  the  said  house  and  premises,  within  seven 
days  after  the  service  or  affixing  hereof  as  directed  by 
the  said  Acts,  "  To  securely  intercept  sewer  gases  from 
house  drains — ^provide  proper  and  cniBcient  ventilation, 
constructing  and  fitting  ^e  same  with  proper  pipes, 
traps,  junctions,  and  bends  to  secure  safe  worldng."  And 
further,  take  notice,  that  if  yon,  the  owner  or  occupier 
of  the  said  house  and  premises,  neglect  or  refuse  to 
comply  with  this  notioe,  the  vestry  of  the  said  parish 
will  cause  the  above  specified  works  to  be  done,  and  do 
snob  other  works  as  the  case  may  require,  and  recover 
the  expenses,  or  proceed  for  and  recover  the  penalties 
inonrred  from  you,  the  owner  or  occupier  of  such 
house,  in  the  manner  provided  in  and  by  the  said  Aots. 
— Dated  this  19th  day  of  October  in  the  year  of  our 
Lord  1896  >-{8igned)  Wm.  Fibth,  Laspector  of  Nuis- 
ances, the  officer  appointed  by  the  Vestry  of  St  Leonard, 
Shoreditoh,  to  take  proceedings  nnder  the  Metropolis 
Local  Management  Acts.— Vestry  Hall,  Old-street 

Note. — Parties  neglecting  to  carry  out  works  pursuant 
to  order  of  vestry  are  liable  to  penalties  not  exceeding 
51.  and  a  further  sum  of  40t.  for  every  day  during  which 
such  offence  shall  continue— 25  A  26  Vict  o.  102,  s.  64. 
All  constructions  or  reconstructions  of  drains  in  public 
roadways,  and  all  connections  with  the  sewers,  are  made 
by  tbe  vestry  on  application  to  the  vestry's  surveyor  on 
payment  of  fees. 

8.  On  the  3rd  Nov.  1896  the  requisitions  of  the 
said  notioe  had  not  been  complied  with,  and  the 
above-mentioned  summons  was  issued. 

9.  On  the  3rd  Nov.  1896,  after  the  issue  of  the 
said  summons,  the  above-mentioned  proceedings 
and  resolutions  of  the  committee  were  reported  to 
the  vestry  and  were  approved  by  resolution 
entered  in  the  minutes  of  tne  vestry. 

10.  On  the  hearing  of  the  said  summons  it  was 
submitted  on  behiQf  of  the  respondent :  (1) 
That  the  committee  had  no  power  to  authorise 
the  inspector  to  serve  the  said  notioe.  (2)  That 
althougn  the  vestry  may  have  delegated  their 
powers  under  the  M!etropolis  Management  Act  to 
the  committee  under  sect  58  of  that  Act,  yet  the 
proviso  in  that  section  enacting  that  the  acts  of 
euch  committee  must  be  submitted  to  the  vestry 
for  their  approval  made  it  necessary  that  the 
resolution  of  the  oommittee  should  be  reported  to 
the  vestry,  and  that  the  vestry  should  give  their 


approval  before  such  a  notice  could  properly  be 
served.  (3)  That  the  vestry  had  not  exercised 
their  discretion  upon  the  subject-matter  of  the 
notice  and  that  therefore  the  statute  liad  not  been 
complied  with. 

It  was  submitited  on  behslf  of  the  appellant :  (1) 
That  one  of  the  purposes  for  which  the  oommittee 
had  been  appointed  by  the  vestry  was  to  cany 
out  the  powers  and  duties  of  the  vestry  under  the 
Metropmis  Management  Acts  so  far  as  related  to 
public  health,  and  that  the  direction  of  the  service 
of  such  a  notioe  was  included  in  such  powers  and 
duties.  (2)  The  proviso  in  sect  58  of  the  Metro- 
polis Management  Act  1855,  enacting  that  the 
acts  of  sucn  a  oommittee  must  be  suomitted  to 
the  vestry  for  their  approval,  did  not  make  it 
necessary  for  a  committee  to  obtain  the  previous 
sanction  of  the  vestry  before  directing  tbe  service 
of  such  a  notice,  but  only  eo  joined  upon  such  com- 
mittee the  duty  of  reporting  their  proceedings  from 
time  to  time  to  the  vestiT^  for  tneir  information 
andsubseauentapprovaL  (3)  That  the  vestay  had 
lawfully  aelegatea  their  discretion,  in  .mattm  of 
this  kind  to  the  committee,  and  that  the  com- 
mittee had  exercised  their  discretion  which  was 
sufficient  to  comply  with  the  statute. 

I  was  of  opinion  that,  as  the  resolution  of  the 
committee  had  not  been  submitted  to  the  vestry 
for  their  approval  before  the  service  of  the  notice, 
the  notice  was  invalid,  and  therefore  dismissed 
the  summons. 

The  question  for  the  consideration  of  the  court 
is,  whether,  on  the  facts  as  above  stated,  I  was 
right  in  point  of  law. 

If  the  answer  to  the  above  question  be  in  the 
affirmative,  then  the  summons  is  to  stand  dis- 
miued.  If  the  answer  be  in  the  negative,  then 
the  summons  is  to  be  remitted  to  me  for  further 
hearing,  with  such  directions  as  the  court  shall 
think  fit. 

The  summons  above  referred  to : — 

Worship-street  Police-oourt.— To.  F.  J.  Staines,  of 
200,  Great  Oambridse-road. — Metropolitan  police  dis- 
trict to  wit  The  owner  and  occupier  of  the  promissi 
situate  and  being  Nos.  91  and  93,  Whiston-street,  uk  the 
parish  of  St  Leonard,  Shoreditoh,  in  the  ooonty  of 
Middlesex,  and  within  the  metropolitsn  police  disteiet 
Ton  are  required  to  appear  before  me  or  such  other  of 
the  masiistrates  of  the  polioe-oourts  of  the  metropolis  ss 
shall  be  sitting  at  the  police-court,  Worship-stnst, 
within  the  metropolitan  police  district,  on  Tuesday,  the 
17th  day  of  November,  at  the  hour  of  two  o'clock  in  the 
afternoon,  to  answer  to  the  complaint  made  thifl  daj  by 
Mr.  W.  Firth,  Town  Hall,  Old-street,  on  behalf  of  tbs 
vestry  of  St  Leonards,  ^oreditoh,  and  to  show  oauss 
why  an  order  should  not  be  made  under  the  Metropolis 
Management  Act  1855  and  the  Metropolis  Management 
Act  1862,  requiring  you  to  pay  to  the  vestry  of  St 
Leonards,  Shoreditoh,  a  sum,  not  exceeding  5L  for 
neglecting  to  comply  with  a  certain  notioe  or  order  of 
the  vestry  of  the  parish  of  Leonards,  Shoreditoh,  requir' 
ing  you  to  securely  intercept  sewer  gases  from  hooie 
drains,  provide  proper  and  sufficient  ventilation,  ooo- 
stmcting  and  fitting  same  with  proper  pipes,  tn^w, 
junctions,  and  bends,  to  secure  safe  working  in  tlie 
parish  of  St  Leonards,  Shoreditoh,  in  the  oonn^  of 
Middlesex,  and  within  the  said  metropolitan  police  dis- 
trict, Middlesex.  And  also  to  show  cause  why  yon 
should  not  pay  tbe  said  vestry  a  further  sum  of  40».  fv 
every  day  during  which  such  offences  have  oontiBoed 
from  the  19th  day  of  October  1896,  bein^  the  dsy  os 
which  such  notioe  was  served  npon  yon  to  do  the  wotb 
and  abate  the  nuisance  specified  in  tiie  said  notioe  spos 
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tto  premiMS  ntuate  Mid  ht&ag  Nos.  91  uid  93,  Whition- 
■Inet,  aforesaid. — GWen  under  my  hand  the  8rd  day  of 
NoTember  1896. — Hadbk  Cobsib,  one  of  the  magia- 
teatea  of  the  poUoe-oonrta  of  the  Metropolia. 

The  sections  of  the  yarioos  Acts,  so  far  as  they 
relate  to  the  present  case,  are  as  follows : — 

Bj  sect  58  of  the  Metropolis  Management 
Act  1855: 

It  shall  be  lawful  for  the  board  of  worka  of  anj  die- 
triot,and  any  anoh  reatry  reapeotiyely,  to  appoint  a  oom- 
Buttae  or  oonunitteea  for  any  pnrpoaea  whioh,  in  the 
diieretkm  of  the  board  or  reatry,  woold  be  bettor  reini- 
laiad  and  manacred  by  means  of  snoh  committee,  and  at 
aqy  meeting  to  oontinae,  alter,  or  diaoontiniie  saoh 
eoBunittee,  prorided  always  that  the  aoto  of  every  snoh 
eommittee  shall  be  anbmitted  to  the  general  body  of  the 
board  or  Tsatry  appointing  saoh  oommittee  for  their 
approraL 

By  sect.  82  of  the  same  Act : 

It  shall  be  lawful  for  any  snoh  yestry  or  board,  or  for 
tbsir  sorreyor  or  inspector,  or  such  other  person  as  they 
sppoint,  to  inspect  any  drain  or  other  works  or  apparatns 
oonneoted  therewith,  within  the  parish  or  district  of 
nioh  Testry  or  board,  and  for  that  purpose,  at  all  reason- 
able times  in  the  daytime,  after  twenty-f onr  hours  notioe 
in  writing  has  been  given  to  the  oocapier  of  the  premises 
to  which  drain  ...  or  works  is  attaohed  .  .  . 
or  in  ease  of  emergenoy  without  notice,  to  enter,  by 
themselves  or  their  surveyor  or  inspector  and  workmen, 
upon  any  premises,  and  oause  the  ground  to  be  opened 
in  any  place  they  think  fit,  doing  as  little  damage  as 
maybe. 

By  sect.  85  of  the  same  Act : 

If    upon    .     .    .    inspection  any    drain 

appear  to  be  in  bad  order  or  condition,  or  to  require 
dsansnig,  alteration,  or  amendment,  or  to  be  filled  up, 
the  vestry  or  board  shall  oause  notioe  in  writing  to  be 
given  to  the  owner  or  occupier  of  the  premises  upon  or 
ia  respect  of  which  inspection  was  made,  requiring  him 
forthwith,  or  within  such  reasonable  time  as  shall  be 
•peoified  in  such  notioe,  to  do  the  necessary  works ;  and 
if  such  notioe  be  not  complied  with  by  the  person  to 
whom  it  is  given,  the  vestry  or  board  may,  if  they  think 
fit,  execute  such  works,  and  the  expenses  inouned  by 
them  in  so  doing  shall  be  paid  to  them  by  the  owner  or 
oeenpier  of  the  premises. 

By  the  Metropolis  llanagement  Amendment 
Act  1862,  8.  64,  after  reciting  that  by  sect.  85  of 
the  Act  <k  1855  certain  works  can  be  required  bj 
the  veetriee  to  be  done,  and  on  refusal  and  neglect 
of  the  persons  so  ordered  to  do  these  works  the 
▼estriee  can  enter  and  do  the  works  and  recover 
the  costs,  it  is  enacted : 

That  in  ease  of  any  such  neglect  or  default  by  any 
paeon  or  persons  to  comply  with  the  order  of  any 
TQstry  or  district  board  to  execute  any  works,  matters, 
or  things  under  any  of  the  said  provisions,  the  person  or 
persons  so  offending  shall  forfeit  or  pay  to  the  vestry  or 
distriot  board  a  sum  not  exceeding  51.,  and  also  a  further 
nm  not  exceeding  40t.  for  every  day  during  whioh  such 
offenoe  shall  continue,  to  be  recovered  by  an  action  at 
law,  or  before  a  justice  of  the  peace  in  a  summary 
r,  at  the  option  of  the  vestry  or  district  board. 


By  the  Public  Health  (London)  Act  1891,  s.  3 : 

Information  of  a  nuisance  liable  to  be  dealt  with  sum- 
■lanly  under  this  Act  in  the  district  of  a  sanitery 
tathoity  may  be  given  to  that  authority  by  any  person, 
and  it  shall  be  the  duty  of  every  officer  of  that  autho- 
rity, and  of  every  relieving  officer,  in  aooordance  with 
teiegnlations  of  the  authority  having  control  over  him, 
to  give  that  information ;  and  it  shall  be  the  duty  of  the 
HidaBtbority  to  make  the  aaid  regulations,  and  also  the 
My  of  the  aaaitary  authority  to  give  such  directions  to 


their  officera  aa  will  aeoure  the  existence  of  the  nuiaanoe 
being  immediately  brought  to  the  notioe  of  any  person 
who  may  be  required  to  abate  it,  and  the  officer  ahall  do 
ao  by  aerving  a  written  intimation. 

Cripp$,  Q.G.  and  B.  CwMMngham  Olen  for  the 
appelhmt — ^The  magistrate  was  wrong.  The  oom- 
mittee had  been  appointed  by  the  vMtry  to  carrj 
out  the  powers  and  duties  of  the  vestry  so  far  as 
related  to  public  bealth.  The  word  is  "  approval/' 
not  '*  confirmation."    They  referred  to 

The  Metropolis  Management  Act  1855  (18  A  19 

Yict  c.  120),  as.  58,  82,  85 ; 
The  Metropolis  Management  Amendment  Aot  18M 

(25  A  26  Yiot  c.  102),  s.  64. 

Muir  for  the  respondent. — ^There  is  no  power  in 
the  committee  to  order  this  notice  to  be  served  at 
all.  They  never  did  so.  They  only  authorised 
the  abatement  of  the  nuisance : 

BarruiUy  Local  Board  v.  Sodgwiekt  15  L.  T.  Bep 
569 ;  L.  Bep.  2  Q.  B.  185. 

[Hawkins,  J. — What  is  the  meaning  of  "ap- 
proval"? That  is  the  question.]  Approval  of 
the  vestry  must  be  prior  to  the  aot  which  is  done. 
The  issue  of  the  notice  is  the  foundation  of  the 
lurisdiction.  [ELkWKiKS,  J. — This  notioe  pro- 
fesses to  be  g^ven  properly  by  the  officer.]  The 
committee  hi^  no  power  to  give  the  authority  to 
the  officer: 

Tho  Vutry  of  8t.  L&mard^  ShorodUeh,  v.  flblmef, 
50  J.  P.  182, 134. 

Crippa  ii\  reply. — ^The  first  case  is  on  a  different 
point.    The  second  is  in  my  favour. 

Hawkins,  J. — ^The  case  which  is  before  us  was 
decided  by  the  mag^trato  upon  the  ground  he 
states  at  toe  conclusion  of  the  case.  He  states : 
"  I  was'  of  tiie  opinion  that»  as  the  resolution  of 
the  oommittee  had  not  been  submitted  to  the 
veetry  for  th^  approval  before  the  service  of  the 
notice,  tiie  notioe  was  invalid,  and  I  therefore  dis- 
missed the  summons."  That  is  the  only  ground 
upon  which  he  dismissed   the   summons.    The 

fueetion  is,  whether  he  was  right  in  so  deciding, 
think  that  this  appeal  ought  to  be  allowed,  up<;n 
the  gronnd  that  the  magistrate  in  so  decii&ng 
was,  m  my  judgment,  wrong.  The  question  turns 
upon  several  sections  in  the  Metropolis  Manage- 
ment Act  1855— which  I  will  first  deal  with — and 
in  the  Metropolis  Management  Amendment  Aot 
1862.  I  do  not  trouble  myself  now  with  one  part 
of  the  question,  because  it  is  conceded  tl^lt  the 
vestry  have  the  authority  to  do  themselves  that 
which  is  complained  ol  The  question  now  is, 
whether  the  oommittee  appointed  by  the  vestry 
had  the  power  to  do  that  which  was  actually  done, 
under  th6  authority  conferred  upon  them  by  sect. 
58  of  the  Act  of  1855.  Now,  that  section  Says : 
[His  Lordship  here  read  the  section,,  and  con- 
tinued :]  Then  the  next  section  only  points  out 
how  the  meetings  of  the  committee  and  sub-com- 
mittee are  to  be  held.  Therefore,  of  course,  the 
vestry  have  vested  only  a  statutory  authority  to 
appoint  a  committee.  The  duties  of  the  com- 
mittee when  appointed  are,  in  the  same  sect.  58, 
said  to  be  for  any  purpose  which,  in  the  discretion 
of  the  vestry,  would  be  better  regulated  and 
managed  by  means  of  such  committee.  There- 
fore, in  order  to  complete  their  appointment,  and 
to  point  out  the  authority  which  they  had  vested 
in  them—- that  is  to  sajt  what  things  may  be  done 
I  by  them,  because,  in  tne  opinion  of  the  vestry,  the 


108 


MAGISTRATES'   CASES. 


Q.B.  Div.] 


FiBTH  (app.)  V.  Stukks  (reap.). 


[Q.B.  DiT. 


committee  ooold  do  them  better  than  they  them- 
flelv€)8  could — it  is  neoeseary  that  there  shoold  be 
some  formal  document  pointing  out  what  their 
duties  are,  and  for  what^  purposes  thej  are  ap- 
poin  ed.  Accordingly^  there  is  the  app  »intment, 
which  is  stated  very  shortly  in  a  bye-law.  [His 
Lordship  here  read  the  bye-law.]  Nobody  has 
questioned  that  the  matters  which  are  the  subject 
of  this  inquiry  are  matters  which  affect  the  public 
health  of  a  district  or  of  a  parish,  or  of  the  order 
which  was  sought  to  be  made ;  and  the  provisions 
of  sects.  58,  82,  and  85  are  matters  relatmg  to  the 
public  health  of  the  parish  or  district  for  which 
the  committee  is  appointed.  [His  Lordship  here 
read  sect.  82,  and  continued  :J  I  hardly  think  it 
could  be  contended  that  the  committee  would  not 
have  power — at  all  events,  if  they  are  to  be  of  any 
possible  use — to  enter  upon  the  premises,  after 
giving  notice  of  their  intention  to  do  so,  or  with- 
out notice  in  case  of  emergency,  for  the  purpose  of 
making  an  inspection,  and  forming  a  judgment 
as  to  what  was  necessary  to  be  done  to  remedy 
defects  which  are  said  to  exist.  If  the  contention 
of  the  respondent  on  the  present  occasion  is  held 
to  be  a  yalid  objection,  I  do  not  see  why  he  should 
not  say  that  they  had  not  even  power  to  go  and 
look  at  the  premises,  or  enter  upon  the  premises, 
without  the  previous  sanction  of  the  vestry,  or  the 
previous  approval  of  the  vestry.  But  it  has  not 
even  been  contended  that  they  could  not  do  that, 
and  yet  that  is  an  act  which  may  be  hostile  to  the 
interests  of  the  owner,  and  would  be  altogether  a 
trespass  if  they  were  not  authorised  by  the  ap- 
pointment under  the  statute  and  by  the  document 
or  bye-law  which  points  out  the  duties  they  have 
to  perform.  I  cannot  doubt  in  my  mind  that  they 
have  power  to  make  that  inspection,  and  to  sive 
notice  that  they  will  enter  upon  the  premises 
within  twenty-four  hours  after  it  is  given,  unless 
'  the  thing  is  remedied.  In  this  case  proceedings 
were  taken  for  the  purpose  stated  here.  There 
was  a  complaint  made,  and  the  complaint  was 
followed  upon  the  19th  Sept.  by  a  written  intima- 
tion as  provided  for  by  sect.  3  of  the  Public 
Health  (Loudon)  Act  1891,  of  the  existence  of  a 
nuisance  upon  the  premises,  which  was  served 
upon  the  respondent  by  the  appellant  On  the 
15th  Oct.  the  appellant  attended  a  meeting  of  the 
committee,  and  made  a  report  as  to  the  condition 
of  the  premises,  and  at  the  same  meeting  the 
committee  passed  a  resolution  of  which  this  is  a 
copy:  [His  Lordship  here  read  the  resolution.] 
I  have  nothing  to  do  with  the  latter  words,  "  the 
inspector  to  iSke  proceedings,"  because  there  waa 
no  objection  raised  to  the  proceedings  in  any 
other  sense  than  this — an  objection  raised  that 
the  notice  ought  to  have  been  given  after  approval, 
6r  after  a  sanction  for  its  bein^  served.  As 
regards  the  subsequent  proceedings  for  non- 
compliance, there  is  no  objection  raised  as  to  any 
of  them.  Therefore  I  do  n<>t  propose  to  touch  on 
them  at  all.  Now  what  does  sect.  85  s^  P  [His 
Lordship  here  read  the  section.]  When  one 
comes  to  look  at  both  th^se  sections,  namely,  the 
58th  and  the  85th«  it  is  clear  that,  when  it  is  said 
that  the  vestry  may  take  steps,  it  means  the 
vestry,  or  those  whom  it  has  lawfully  deputed 
under  the  58th  section  to  do  that  which  they  think 
is  right.  They  have  the  power  vested  in  them  to 
do  k;  and  ther  think  that  the  committee  can  do 
it  even  better  &an  they  can  do  it  themselves.  It 
is  f|ulte  olear  that  the  committee  appointed  by  the 


vestry  under  sect.  58  have  the  same  power  that 
the  vestiy  have,  subject  only  to  the  aj^roval  of 
their  acts  by  the  restry.  Now,  what  was  done 
here  ?  I  have  already  read  that  part  of  the  case 
which  says  that  there  was  a  nuisance  of  the 
character  contemplated  by  sect.  85.  I  have  shown 
that  the  appellant  attended  before  the  meeting  of 
the  oommittee,  and  made  his  report^  and  tluita 
resolation  was  passed  that  a  notice  should  be 
served  on  the  owner,  and  that  such  notice  wae 
served.  The  notice  was  in  these  terms :  [His 
Lordship  here  read  the  notice.]  Now  it  is  said 
that  all  this  proceeding  is  absolutely  null  and 
void  for  the  purpose  of  doing  that  which  the 
Public  Health  Act  had  intrusted  the  vestry  to  do. 
because,  although  they  gave  their  sanction  for  the 
order  which  was  made  upon  the  summons  which 
was  issued  for  non-compliance  with  the  notice 
which  had  been  served,  the  notice  which  had  been 
served  was  a  notice  which  was  served  before 
the  approval  of  the  vestry  itself  was  obtained. 
It  is  said  that  the  vestiy  must  give  judicial 
consideration  to  the  matter  before  tiiey  sanction 
the  doing  of  anything,  even  giving  a  notice. 
I  really  cannot  help  feeling  this,  that,  if  the  com- 
mittee are  to  be  appointed,  as  under  the  Act  of 
Parliament  it  was  intended  by  the  Legislature,  ai 
least,  I  read  the  section  as  intimating  that  the 
committee  should  be  appointed  to  do  s^ts  which 
in  their  judgment,  and  in  the  judgment  of  the 
vestry,  could  really  be  better  and  more  convem- 
entiy  done  by  a  committee  than  by  the  vestry. 
I  look  upon  the  mere  word  "  approval  "  as  being 
a  term  advisedly  used  for  the  purpose  of  showing 
that,  although  the  committee  were  to  do  these 
acts,  ^et  they  would  not  be  justified,  and  ooqM 
not  justify  themselves,  unless  at  some  time  or 
other  the  approval  of  the  vestry  was  giTen  to  what 
they  had  done.  But  as  I  have  point^  out,  if  they 
could  not  g^ve  a  notice  without  first  having  the 
sanction  of  the  vestry,  I  see  no  reason  why  that 
should  not  apply  to  the  other  notioe,  "  We  desire 
to  inspect  your  premises,  and  if  you  do  not  allow 
us  to  inspect  your  premises,  we  give  you  notioe 
that  within  twenty-four  hours  we  are  going  to 
do  it."  If  the  notice  to  do  the  work,  after  losj 
have  seen  the  thing  in  a  bad  state,  requires  the 
previous  sanction  of  the  vestry  before  the  notioe 
IS  given,  I  do  not  see  why  the  sanction  of  the 
vestry  need  not  also  be  required  to  be  twen^-f our 
hours'  notice,  before  that  notice  is  served.  But  it 
strikes  me  that»  once  you  bind  the  authority  of  the 
committee  down  to  so  low  a  point  as  that,  you  might 
just  as  well  repeal  the  section  and  have  no  com- 
mittee at  all.  I  cannot  conceive  what  use  they 
would  be  if  they  were  not  entitled  to  do  these 
things  within  the  Act.  The  rery  language  of  the 
section  seems  to  me  to  point  to  their  having  the 
power  to  do  them,  for,  if  they  are  to  do  no  act  aft 
all  before  the  sanction  of  the  vestry  is  obtained, 
then  I  do  not  see  how  there  is  any  act  done  by 
them  of  which  the  vestry  can  approve.  It  strikes 
me  that  that  is  th*^  right  way  of  reading  these 
sections,  and  exercising  one's  good  s»nse  on  the 
matter,  and,  construing  them  according  to  the 
manner  one  can  reasonably  infer  that  the  Lms- 
lature  intended  them  to  be  construed,  I  oonms 
I  can  see  no  difficulty  in  coming  to  the  conclusion 
that  the  magistrate  was  wrong  in  saying  that  the 
approval  must  be  g^ven  bef orelhe  notice  is  served. 
I  think  it  is  quite  sufficient  if  the  oommittee 
serve  the  notice,  which  I  think  th^  have  the 
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power  to  do,  and  obtain  the  approval  of  the 
not  which  ther  haY«*  the  power  to  do.  I  think 
that  the  appeal  ought  to  be  allowed,  and  that  the 
matter  ongnt  to  m  referred  back  to  the  learned 
magistrate. 

Wbioht,  J. — ^The  qnestion  in  this  case  is  one 
of  yerj  great  and  general  importance,  although 
it  does  not  affect*  as  it  used  to,  bodies  governed 
br  the  Public  Health  Acts,  because  this  provision 
about  the  approval  of  acts  of  committees  has 
been  repealed  in  those  cases,  and  not  re-enacted. 
But  it  affects  not  only  these  metropolitan  vestries, 
but^  also  all  municipal  corporations,  because  a 
amilar  proviso  exists  in  the  Municipal  Corpora- 
tions Act ;  and  I  apprehend  that  it  may  affect — 
although  I  have  not  looked  to  see — the  county 
coimeilB  and  district  councils,  because  I  know 
that  some  of  the  provisions,  at  any  rate,  of  the 
Municipal  Corporations  Act  are  applied  to  them. 
It  IB  also  a  question  of  most  undoubted  difficulty. 
Proof  enough  of  it  is  to  be  found  in  the  fact  that 
the  predae  point  is,  in  The  Bamsley  Local  Bocurd 
V.  Sedgwick,  treated  by  Lord  Blackburn  as  one 
which  he  was  not  prepared  to  answer  at  the  time. 
But  here,  to  some  extent*  we  are  compelled  to 
answer  it*  and  it  seems  to  me  that  we  cannot 
divide  up  our  answer;  and  the  principle  upon 
which  we  answer  it  must  be  equally  applicable 
to  the  issue  of  the  summons  as  to  the  issue  of 
the  notice.  The  principle  upon  which  I  think  it 
ooffht  to  be  decided  is  this — the  ordinary  prin- 
ciple upon  which  ratification  depends.  Here  was 
power  given  to  the  vesfcry  to  delegate  these 
powers  to  the  committee.  Ratification  requires 
three  elements :  first  of  all,  the  agent  whose  act 
is  sought  to  be  ratified  should  have  purported  to 
act  for  the  principal ;  secondly,  at  the  time  the 
act  was  done,  he  must  have  had  a  competent  prin- 
cipal ;  thirdly,  at  the  time  of  ratification,  the  prin- 
dpal  himself  must  be  legally  capable  of  doing  the 
a^.  It  seems  to  me  that  all  those  requisitions  for 
latification  are  present  in  this  case.  I  prefer  to 
go  no  further  than  that,  because  I  think  that 
probably  goes  as  far  as  is  necessary  for  the  con- 
venioit  conduct  of  public  business  by  these  bodies. 
It  seems  to  me  tha^  where  those  requisitions  are 
satisfied,  then,  upon  the  approval  bemg  given  by 
the  vestry  or  council — whatever  it  may  be— the 
acts  become  valid  as  from  the  time  when  they 
were  first  done.  Here  the  ratification  by  the 
vestry  took  place  on  the  very  day  that  the  sum- 
mons was  issued ;  but  I  apprehend  that  the  law 
would  be  the  same  even  if  the  summons  had  been 
issued  before  the  ratification.  I  only  mention 
that  to  show  that  the  point  has  not  Deen  over- 
looked. I  agree  entirer|r  in  the  conclusion  at 
*hidi  my  brother  hwamred.    ^j,p^,ahwed. 

Solicitor  for  the  appellant,  H,  M.  Bobinson, 
Solicitor  for  the  respondent^  Jiii§um. 


Smtm  Cmtrt  of  IMcshxit, 
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Monday,  March  15, 1897. 

(Before  Lord  Esheb,  MJt.,  Lopbs  and  . 
Chittt,  L.J J.) 

Applbtabd  v,  Thb  Yestbt  of  Lahbbth.  (a) 

APPBAL  PBOM  THB  QITBBN'S  BBNOH  DIVISION. 

Metropolis  —  Drainage —  Drainage  by  combined 
operation — "  Drain  "  or  "  sewer  **-^Liahilily  to 
repair — Metropolis  Management  Act  1862  (25  A 
26  Vict,  c.  102),  s,  112. 

The  Metropolis  Management  Act  1862,  s,  112, 
provides  that  the  word  "drain'*  shall  include 
any  drain  for  draining  a  group  or  block  of 
houses  by  a  cornbined  operation  laid  before  the 
Ist  Jan,  1856,  pv/rsuant  to  the  order  or  direction 
or  with  the  sanction  or  approval  of  ^  "  Metro- 
politan Commissioners  ofaewers,"  . 

Sild,  that  this  section  refers  only  to  the  Metro- 
politan Commissioners  of  Sewers  constituted 
under  the  statute  11  A  12  Viet,  c,  112.  "'' 

This  was  an  appeal  by  the  defendants  against  the 
judgment  of  Hawkins,  J.  at  the  trial  without  a 
jury  in  Middlesex.  ' ' 

The  plaintiff  brought  this  action  claiming  a 
mandamus  commanding  the  defendants  to  repair 
and  maintain  a  certain  pioe  or  sewer.  < 

In  1838  a  group  or  block  of  houses  in  Lambeth 
were  built  and  were  drained  by  a  single  pipe 
which  ran  into  the  main  sewer. 

At  that  time  the  jurisdiction  over  sewers  in  the 
district  was  vested  in  the  Commissioners  of 
Sewers  for  Sarrey  and  Kent,  constituted  by  a 
local  Act  of  49  Qeo  3,  c.  dtxziii. 

There  was  no  evidence  whether  the  consent  or 
sanction  of  these  commissioners  had  been  given 
to  the  draining  of  the  group  of  houses  by  a  aixglm 
drain. 

The  existence  of  the  Commissioners  of  Sewers 
for  Surrey  and  Kent  terminated  in  1848  upon  the 
passing  of  the  statute  11  &  12  Vict.  c.  112.  By 
that  Act  commissioners  for  s^'wers  for  the  whole 
of  the  metropolis  were  constituted,  and  by  that 
Act  it  was  provided  : 

Seot  8.  And  be  it  enacted  that  the  oommlBrioners  who 
■hall  be  from  time  to  time  named  in  snob  oommiasioii 
together  with  each  other  persons  aa  shall  be  from  time 
to  time  oommisnoneni  for  the  purposes  of  this  Aot 
nnder  the  provisions  herein  contained,  shall  be  styled 
'*  The  Metropolitan  Oommivioners  of  Sewers." 

The  Metropolis  Management  Act  1855  (18  &  19 
Yict.  c.  120)  provided  by  sects.  68  and  69,  that  all 
sewers  (except  main  sewers)  in  the  metropolis 
should  vest  in  the  vestries  or  district  boards,  and 
should  be  repaired  by  them,  and  provided  that : 

Sect.  250.  The  word  "  drain  "  shall  mean  and  inolnde  any 
drain  of  and  used  for  the  drainage  of  one  bnilding  only, 
or  premises  within  the  same  cartilage,  and  made  mere^ 
for  the  purpose  of  oommnnicating  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a  sewer  into  which  t]^ 
drainage  of  two  or  more  buUdings  or  premises  oocnpisd 
by  different  persona  is  conveyed,  and  shall  also  include 
any  drain  for  draining  any  gronp  or  block  of  hooses,  by 
a  combined  operation,  nnder  the  order  of  any  vestry  Or 

district  board ;  and  tiie  word  **  sewer  "  shall  mean  add 

^     ■  I  ■  ■     I   - .  I  III       ■  .,  ■  I  ■  ■     .       i,- 
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molade  lewen  and  drains  of  vreaj  deMription,  exoept 
drama  to  whioh  the  word  **  drain,"  interpreted  aa  afore- 
aaid,  appliea. 

The  Metropolis  Management  Act  1862  (25  &  26 
Vict.  o.  102)  proyides : 

Seot.  112.  In  the  oonstraotion  of  the  reoited  Aota  and 
tfaiaAot  .  .  .  the  word ''drain"  shall  be  deemed  to 
apply  to  and  indude  the  snbject-matters  specifled  in 
the  two  hundred  and  fiftieth  section  of  the  firstly  reoited 
Act,  also  any  drain  for  draining  a  group  or  block  of 
houses  by  a  combined  operation,  laid  or  oonstrnoted 
before  the  first  day  of  January,  1856,  pursuant  to  the 
order  or  direction,  or  with  the  sanction  or  approral  of 
the  Metropolitan  Commissioners  of  Sewers. 

The  plaintiff,  who  was  the  owner  of  the  group 
of  hoosee,  contended  that  the  single  pipe  was  a 
''sewer,"  and  therefore  repairable  dy  the  defen- 
dants. The  defendants  contended  that  this  pipe 
was  a  "  drain  "  whioh  the  plaintiff  was  bonnd  to 
repair. 

The  action  was  tried  bj  Hawkins,  J.,  without  a 
juiy. 

MeCaU,  Q.O.  and  Morion  Smith  for  the  plain- 
tiff. 

MfMcmorran,  Q.O.  and  Mi*ir  Mackenne  for  the 
defendants. 

Nov,  28. — Hawkins,  J.  read  the  following 
judgment : — This  action  was  tried  by  me  without 
a  jury  on  the  3l8t  Oct.  1896.  The  indorsement  on 
the  writ,  which  was  issued  on  the  9th  May  in  the 
same  year,  claimed  against  the  defendants  a 
mandamus  commanding  tbem,  pursuant  to  sects. 
69,  71,  and  72  of  the  Metropolis  Management  Act 
1855  and  other  Acts  hereinafter  referred  to,  to 
repair,  cleanse,  and  maintain  the  pipes  or 
sewers  whioh  carry  the  drainage  of  Nos.  85,  87, 
89,  and  91,  York-road,  Lambeth,  in  the  county  of 
Surrey,  "  from  the  point  at  which  the  drainage  of 
more  than  one  bouse  is  receiyed  into  such  sewers 
up  to  the  point  of  discharge  into  the  main  sewer 
in  York-road."  Toe  indorsement  also  claims  a 
declaration  that  such  pipes  or  sewers  are  "  sewers" 
within  the  meaning  of  the  said  Acts  and  rested 
in  tbe  defenduits.  There  were  no  other  pleadings. 
I  find  the  facts  to  be  as  follows :— On  tbe  20th 
Dec.  1838  one  Saunders,  the  freeholder,  g^ranted 
a  building  lease  to  Messrs.  Grissell  and  Peto  of  a 
piece  of  land  in  the  York- road,  Lambeth.  On 
this  piece  of  land  Messrs.  Qrissell  and  Peto 
erected  the  four  houses  adjoining  each  other, 
Nos.  85,  87,  89,  and  91,  York-road,  which  were 
finished  and  occupied  in  the  year  1839  or  1840, 
and  being  let  to  and  occupied  hr  a  different 
person  as  a  separate  tenement.  £ach  of  these 
louses,  and  at  least  two  others,  Nos.  8  and  9, 
Addington-crescent,  the  properry  of  a  different 
owner,  were,  and  still  are,  drained  by  pipes  laid 
for  draining  the  whole  six  bouses  by  a  combined 
operation,  Nos.  85  and  87,  York-road,  and  8  and  9, 
Addington-cresceot,  draining  into  a  branch  pipe 
about  nine-inch  internal  diameter.  This  pipe 
discbarges  its  contents  into  another  brick- barrol 
drain,  aoout  12-inch  iutArnal  diameter,  into  which 
the  drainage  of  Nos.  89  and  91  is  first  drained. 
The  whole  drainage  of  the  six  houses  is  then 
oonireyed  for  a  distance  of  forty-eight  feet  to 
fifty  feet  through  the  barrel-drain  down  to  and 
.  into,  and  is  carried  away  by,  the  main  sewer 
which  runs  along  York-road  at  riffbt  anfflee  with 
the  barrel-drain.  The  whole  of  this  drainage 
system,  with  ihe  exception  of  so  much  as  is  con- 


tiguous to  ^  OS.  8  and  9,  Addington-crescent^  was 
constructed  on  the  land  of  tbe  owner  of  the  four 
houses  in  York-road  until  the  barrel-drain  reaches 
tlie  York- road,  and  it  was  so  constructed  at  tbe 
same  time  as  the  houses  were  built ;  indeed,  it 
was  formally  adinitted  by  tbe  defendants  t^at 
"  tbe  present  system  of  combined  drainage  of  the 
said  nouses  has  existed  from  the  date  of  tbe 
erection  of  the  said  houses.*'  The  land  so  leased 
to  Grissell  and  Peto,  with  the  said  houses  bailt 
thereon,  is  now  yeeted  in  the  pUintiff  for  a  term 
which  will  not  expire  until  Christmas  1923.  On 
the  28th  Noy.  1895  tbe  sanitary  inspector  of  the 
yestry  seryed  on  the  plaintiff  a  notice  that  the 
drainage  was  defectiye,  and  on  the  13th  Jan. 
1896  a  further  notice  to  reconstruct  it  in  accord- 
ance with  tbe  bye-laws  of  the  yestry.  Tbe  drain- 
age was,  in  faof,  defecdve,  and  required  to  be 
re-made  The  plaintaff  denied  lus  liability,  con- 
tending that  tbe  yestry  were  themselyee  liable,  and 
on  the  20*  h  March,  by  notice  in  writing,  he  required 
the  yestry  (the  defendants)  to  do  the  necessary 
work.  They  declined  todo  so.  Thereupon  this  action 
was  commenced.  There  is  no  reason  to  doubt 
that  the  drains^,  as  it  was  constructed  in  1838, 
is  the  same  as  exists  at  the  present  time.  Whether 
it  was  then  legally  so  constructed  or  not  does  not 
seem  to  me  to  be  material ;  there  was  raaUr  no 
eyidrnoe  upon  the  subject ;  but,  if  1  am  at  liberty 
to  presume  anything,  I  should  say  it  was  legally 
so,£>r  in  Oct.  1838  the  then  draini^  authority  sanc- 
tioned the  drainage  of  the  barrel-drain  into  the 
main  sewer,  and  no  objectionhas  eyer  been  made  to 
it  since — now  fifty-eight  yodrs.  It  was  common 
ground  that  the  liability  to  repair  or  recon- 
struct depends  upon  the  solution  of  the  question 
whether  the  sewage  conluit  (to  giye  it  a  neutral 
term)  is  at  the  present  day  a  "  drain,"  repairable 
by  the  priyate  owner,  or  a  "  sewer,"  renairable  by 
the  yestry,  under  the  proyisions  of  tbe  Metro- 
polis Management  Acts  1855  and  1862.  I  need 
not  discuss  the  sections  of  those  Acts  relatin|f  to 
the  repair  of  "  drains  by  priyate  owners ; "  for  it  is 
agreed  that,  if  the  conduit  in  question  is  shown  to 
be  a  "  sewer  "  within  the  meaning  of  sect.  250  of 
the  Act  of  1855,  the  yestry  b  responsible  for  its 
repair,  their  liability  to  repair  it  haying  been 
imposed  on  them  by  sects.  68  and  69  of  the  same 
Act.  By  sect.  68  it  is  enacted  that  all  sewers 
yested  in  the  Metropolitan  Oommissioners  of 
Sewt^rs  shall  become  yested  in  the  yestry  of  tbe 
parish,  and  by  sect  69  the  y*!stry  are  to  repair 
and  maintain  the  sewers  so  yested  in  them.  That 
this  (it  a  sewer)  was  yested  in  the  Metropolitan 
Commissioners  of  Sewers  under  sect.  7  of  the 
Metropolitan  Commissioners  of  Sewers  Act  1848 
was  unquestioned.  The  250th  section  of  Hie  Act 
of  1855  yery  clearly  definee  what  shall  be  deemed 
to  be  "  sewers  "  and  what  "  drains  "  for  the  pur- 
poses of  that  Act.  It  enacts  that  the  word 
*' sewer"  shaQ  mean  and  include  sewers  and 
drains  of  eyery  description,  except  drains  to 
which  the  word  "  drain,"  interpreted  as  it  is 
in  that  section,  applies.  Now,  the  inter- 
pretation gi^ei^  to  the  word  "drain"  is  as 
foUows :  The  word  "  drain  "  shall  mean  and 
include  any  drain  of,  and  used  for  the  drainage 
of,  one  building  oidy,  or  premises  within  the 
same  curtilage,  and  made  merely  for  the  pur- 
pose of  communicating  with  a  cesspool,  or  other 
like  receptacle  for  dnunage,  or  with  a  sewifr 
into  whidi  the  dndnage  of  two  or  more  bnSd- 
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ingB  or  prenuaee  oocapied  hj  different  persons 
u  convejed;  and  shall  also  inolude  any  drain 
for  draining  any  group  or  blook  of  houses  bj  a 
combined  operation  under  the  order  of  any 
T<»trj  or  district  board.  The  Act  of  1862  (which 
by  sect.  110  is  to  be  read  with  the  Act  of  1855 
MS  one  Act)  by  sect  112  exterds  this  interpre- 
tation to  *'any  drain  for  draining  a  group  or 
block  of  houses  by  a  combiued  tvperation  laid 
or  constructed  before  the  1st  Jan.  1856,  pursuant 
to  the  order  or  direction,  or  with  the  sanction 
or  approval  of,  the  Metropolitan  Commissioners 
of  oewers."  There  is  no  preteoce  for  saying 
that  the  conduit  in  ouestion  is  a  drain  use  1  for 
the  dnunaee  of  one  ouiiding  only,  but  it  is  a 
drain  for  draining  a  group  or  block  of  houses  by 
a  combined  operation,  and  it  would  have  fallen 
within  the  interpretation  given  to  the  word 
''drain"  if,  havine  been  laid  and  constructed 
before  the  1st  Jan.  1856,  it  had  been  so 
by  the  order  or  direction,  or  with  the  sanction  or 
approval  of,  the  Metropolitan  Commissioners  of 
Sewers,  or  since  that  time  of  the  vestry.  1  find, 
however,  no  trace  or  evidence  of  any  such  order, 
sanction,  or  approval  of  either  of  these  bodi<^,  and 
I  find,  as  a  fact,  that  non^  ever  existed.  It  was 
soggested,  but  not  much  pressed,  that  I  might 
presume  it  had  the  sanction  of  tiie  local  sewer 
aathorities  for  Surrey  and  Kent,  who  certainly 
did  not  object;  but  this  is  immaterial,  for  the 
definitive  clause  of  the  Metropolis  Management 
Act  1855  requires  the  order  or  approval  of  either 
the  Metropolitan  Commissioners  of  Sewers,  who 
had  no  exutence  until  1848  (11  &  12  Yict.  c.  112) 
or  the  vestry,  who  took  over  the  powers  and  juris- 
dietion  of  those  commissiooers  in  1855.  The  local 
commissioners  of  sewers  for  Surrey  and  Kent, 
who  had  jurisdiction  in  those  counties  when  the 
houses  were  buHt,  were  a  totally  distinct  body 
whose  existence  terminated.when  the  Metropolitan 
Commissioners  were  constituted  by  the  Act  of 
1848.  I  find  for  the  reasons  above-mentioned, 
that  the  conduit  in  question  is  a  ''sewer"  repair- 
able by  the  vestry.  I  do  not  think  it  necessary  to 
(fiscuss  the  cases  cited  to  me  (Kershaw  v.  Taylor^ 
73  L.  T.  Rep.  274 ;  (1895)  2  Q.  B.  208,  471 ;  Vestry 
ofSi.  Leonardos  v.  Phelan,  74i  L.  T.  Rep.  285; 
a896)  1  Q.  B.  533 ;  and  Beg.  v.  8t.  Matthew, 
Belhnal  Qreen,  75  L.  T.  Bep.  60 ;  (1896)  2  Q.  B. 
H5, 319),  for  they  confirm  the  view  I  have  taken 
aad  there  is  not  a  word  to  be  found  in  either  of 
them  miUtating  against  that  view. 

Judgment  for  the  plaintiff. 

The  defendants  appealed. 

Maemorran,  Q.C.  and  Muir  Maekensie  for  the 
aopellants. — This  system  of  draini^  of  the  block 
of  houses  hj  one  pipe  running  into  the  main 
•ewer,  could  not  have  been  lawfully  made  in 
1838  without  the  sanction  of  the  then  existing 
oommissiouers  of  sewers  for  the  district.  In  the 
abseooe  of  evidence  it  must  be  assumed  that  it 
was  lawfully  made  with  such  consent.  This  was 
therefore,  a  drain  for  draining  a  block  of  houses 
constructed  before  1856,  "with  the  sanction  or 
approval  of  the  Metropolitan  Commissioners  of 
Sewers "  within  the  meaning  of  sect.  112  of  the 
Metropolis  Management  Act  1862,  and  is  a 
**  drain  "  and  not  a  "  sewer.'*  The  "  Metropolitan 
Gommissioners  of  Sewers,"  mentioned  in  sect.  112 
of  the  Metropolis  Management  Act  1862  are  not 
voofined  to  the  oommissioners  constituted  by  the 


Act  of  11  &  12  Yict.'  c.  112,  but  must  be  held 
to  include  any  Commissioners  of  Sewers  for  any 
part  of  the  Metropolis  who  were  in  existence 
before  1856.  The  Commissioners  of  Sewers  for 
Kent  and  Surrey  who  were  in  existence  in  1838, 
and  had  jurisdiction  over  the  sewers  in  Lambeth, 
were  Metropolitan  Commissioners  of  Sewers. 

IfcCott,  Q.C.  and  Morton  Smith,  for  the  respon- 
dent,  were  not  called  upon  to  argue. 

Lord  EsHBB,  M.B.— By  the  statute  11  &  12 
Yict.  c.  112,  the  Metropolitan  Commisoioners  of 
Sewers  were  created,  and  sect.  3  enacted  *'  that 
the  commissioners  who  shall  be  from  time  to 
time  nominated  in  such  commission,  together  with 
such  other  persons  as  shall  be  from  time  to  time 
commissioners  for  the  purposes  of  this  Act  under 
the  provisions  herein  contained,  shall  be  styled 
'  The  Metropolitan  Commissioners  of  Sewers.' " 
Those  are  clearly  "The  Metropolitan  Commis- 
sioners of  Sewers  '*  referred  to  in  sect.  112  of  the 
Metropolis  Management  Act  1862.  This  case, 
therefore,  is  not  brought  within  the  terms  of 
sect  112  of  the  Act  of  1862,  and  is  governed 
by  the  provisions  of  sect.  250  of  the  li^tropolis 
Management  Act  1855.  This  pipe,  therefore  is 
a  sewer,  because  it  drains  xnore  tlian  one  building. 
The  judgment  of  Hawkins,  J.  was  right,  and  this 
app^  must  be  dismissed. 

L0PE8,  L.J. — I  am  of  the  same  opinion. 

Chittt,  L.J. — ^In  my  opinion  no  other  con- 
struction of  i>ect.  112  of  the  Metropolis  Manaee- 
meot  Act  1862  is  possible,  except  to  read  uie 
words  "the  Metropolitan  Commissioners  of 
Sewers  "  as  referring  to  the  commiKsioners  created 
by  the  Act  of  1848.  I  agree  that  the  appeal  must 
be  dismissed.  ^^^  dismUsed. 

Solicitors  for  the  appellants,  MtUer,  Smith,  and 
BeU. 

Solicitors  for  the  respondent)  Venn  and  Wood- 
cock. 


March  17,  IS,  and  Apnl  2, 1B91.    . 
(Before  Lindlby,  Smith,  and  BiasT,  L.JJ.) 
H0BN8BT  District  Council  v.  Smith,  (a) 

APPBAL  FBOM  THB  CHANCBBT  DIYISIOB. 

National  school — Trustees  —  "  Owners  "  — Street- 
paving — Cost — Charge  on  school  premises — Saie 
or  mmigage—Publie  Health  Act  1875  (38  <l^  39 
Vict.  c.  55),  ss,  4,  2B7'-8chool  SUes  Act  1841 
(4  <l^  5  Vict.  c.  38),  ss.  6,  7, 15. 

The  trustees  of  a  national  school,  the  site  of  which 
W€u  conveyed  under  the  School  Sites  Act  1841, 
are  liable  as  "  owners  "  under  sect.  257  of  the 
Public  Health  Act  1875  for  a  proportion  of  the 
eo^penses  of  metalling  and  maJcing  good  a  road 
on  which  the  premises  abut,  and  the  local 
auihority  is  enhHed  to  a  charge  on  the  premises 
for  such  expenses. 

Decision  of  Kehewich,  J.  (74  L.   T.  Bep.  415  ; 

(1896)  2  Ch.  254)  afirmed. 
But  such  charge  cannot  be  enforced  by  sale  or 

mortgage  of  the  premises  free  from  the  trusts  €U 

long  as  the  premises  remain  a  site  for  the  school 

ana  are  usm  as  such. 
Decieion    of  Kehewich,  J.  (75  L.  T.  Bep:  684) 

reversed. 

(•)  Beported  by  W.  0.  BifS,  Baq.,  BwrUtcr-A^Lftw. 
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This  was  an  appeal  from  a  decision  of  Kekewich, 
J.  (74  L.  T.  Rep.  415 ;  (1896)  2  Ch.  254),  holding 
that  the  trustees  of  a  national  school,  the  site  oz 
which  was  conveyed  under  the  School  Sites  Act 
1841,  were  liable  under  sect.  257  of  the  Public 
Health  Act  1875  as  "owners"  for  a  proportion  of 
the  expenses  of  metalling  and  making  good  a 
street  on  which  the  premises  abutted,  and  that 
the  local  authority  were  entitled  to  a  charge  on 
the  premises  for  the  amount  of  such  expenses; 
and  from  a  further  decision  (75  L.  T.  Rep.  684) 
that  they  could  enforce  such  charge  bj  a  sale  or 
mortjpige  of  the  property  free  from  the  trusts, 
notwithstanding  that  the  site  of  the  school  was 
originally  conveyed  to  the  trustees  for  the  pur- 
poses of  a  school  and  "for  no  other  purpose 
whatever." 

Dibdin  for  the  appellants. — The  conveyance  of 
this  land  was  made  under  sect.  6  of  the  School 
Sites  Act  1841  andcaimot  be  sold.  It  caonot  be  used 
for  any  other  purpose  than  that  of  a  school,  and 
therefore  there  is  no  reverter  clause  in  sect  6,  as 
in  sects.  2,  3,  and  4  of  that  Act  The  trustees  are 
hot  "owners"  within  sect  257  of  the  Public 
Health  Act  1875.  The  definition  of  "  owner  "  is 
contained  in  sect  4  of  that  Act.  Under  the  trust 
this  land  cannot  be  let  and  the  trustees  cannot 
obtain  any  money  from  it  to  pay  these  charges. 
Where  the  purnoee  of  the  trust  excludes  a  power 
to  let  at  a  racK  rent  there  is  no  owner  within 
that  section : 

Angell  v.  27m  Vettry  of  PaddinffUm^  L.  Bep.  8  Q.  B. 
714. 

Where  premises  are  prevented  by  an  Act  of 
Parliament  from  being  let  at  a  rack  rent  or  if  the 
incapacity  to  let  is  stamped  on  the  premises, 
Iftiere  cannot  be  an  "  owner  ''  within  the  meaning 
of  this  section : 

Wright  V.  IngU,  54  L.  T.  Bep.  511,  515 ;  16  Q.  B. 
Div.  879,  402. 

The  case  of  BoiodUch  v.  The  Wakefield  Local 
Board  of  HeaUh  (25  L.  T.  Rep.  88 ;  L.  Rep.  6 

a.  B.  56?)  is  against  the  appellants,  but  thooeh 
lat  case  has  never  been  expresslr  ovetrruled,  the 
oases  of  Ths  Phtmetead  Board  of  Worke  v.  The 
BritUh  Land  Company  (32  L.  T.  Rep.  94 ;  L.  Rep. 
10  Q.  B.  203),  and  The  Qreai  Eastern  Railway 
Company  v.  The  Hackney  District  Board  of  Works 
(i&  L.  T.  Rep.  509  ;  8  App.  Gas.  687)  show  that 
the  reasoning  of  Blackburn,  J.  was  erroneous. 
Many  of  the  cases  in  which  persons  have  been 
held  to  be  owners  support  the  present  appeal  by 
t^e  distinctions  between  the  cases.  But  if  these 
tkistees  are  owners  within  the  Act,  there  is  no 
jurisdiction  to  order  a  sale  of  the  premises,  as 
there  is  a  statutory  fetter  against  it.  A  purchaser 
must  not  only  carry  on  a  school  on  the  premises, 
but  he  must  carry  on  this  particular  scnool,  and 
under  regulations  which  prevent  him  making  any 
profit  The  case  of  Scottish  Widows  Fund  v. 
Craig  (20.  Ch.  Div.  208)  does  not  apply.  The 
clergy  cannot  sell  or  mortgage  glel>e  land 
eacept  under  some  statutory  power.  He  idao 
referred  to 

Be  BandeU;  BandeU  v.  Dupon,  58  L.  T.  Bep.  626 , 

38  Ch.  Div.  213; 
ChrUrs  Hospital  v.  Graingsr,  1  Mao.  A  Q.  460  ; 
Walsh  V.  Beeretary  of  State  for  India^  8  L.  T.  Biep. 

839 ;  10  H.  L.  Gas.  867  ; 
Corporation  of  Birmingham  v.  Baker,  17  Ch.  Div. 

782; 


Quardians  of  Tendring  Union  v.  Dowton,  65  L.  T. 

Bep.  484 ;  (1891)  3  Ch.  265 ; 
The  Vestry  of  8t,  Mary,  Mington,  v.  Cobbett,  71 

L.  T.  Bep.  573 ;  (1895)  1  Q.  B.  869  ; 
WHliams   v.   The    Wandsworth   Board  of  WoHu, 

13  Q.  B.  Div.  211  ; 
27m  Vestry  of  it  OHes,  Camberwell,  v.  T^LmWoji 

Cemetery  Company,  70  L.   T.  Bep.  734 ;  (1894> 

1  Q.  B.  699. 

Macmorrant  Q.G.  and  E.  Beaumont  for  tbe 
respondents. — This  case  is  within  Bowdiieh  r. 
The  Wakefield  Local  Board  of  Health  (uln  «vp.). 
That  case  has  never  been  overruled,  and  wis 
treated  as  good  law  by  the  Goui-t  of  Appeal  in 
Wright  v.  Ingle  (54  L.  T.  Rep.  511 ;  16  Q.  B.  Dir. 
379),  and  was  followed  by  Stirling,  J.  in 

Be  Christehwreh  Inclosure  Act,  71  L.  T.  Bep.  182 ; 
(1894)  3  «  h.  209. 

The  cases  dted  show  that  where  land  is  in- 
capable of  being  let  at  a  rack  rent  no  person  is 
the  "owner"  within  the  statute.  But  here 
although  while  the  trustees  own  the  premises 
they  cannot  let  them  at  a  rack  rent,  yet  the  pro- 
perty is  not  incapable  of  being  let  at  a  rack  rent 
These  trustees  can  sell  this  land  in  certain  events 
under  sect.  14  of  the  School  Sites  Act  1841  free 
from  the  fetter.  Th^  can  also  put  an  end  to  tbe 
trusts,  under  sect  29  of  the  Elementary  Edoca- 
tion  Act  1870  (33  &  34  Yict.  c.  75),  by  transferring 
it  to  the  School  Board.  Under  that  section  thej 
could  let  it  at  a  rack  rent  or  transfer  it  altogether. 
There  is  a  possibility  of  this  property  coming  into 
the  hands  of  persons  who  can  obtain  a  rack  rant 
for  it.  Then  as  to  enforcing  a  charge.  The 
charge  is  on  the  premises,  that  is  not  any  par- 
ticular person's  interest  in  them,  but  tbe  whole 
•thing.  The  statutory  provisions  only  affect  the 
land  while  in  the  hands  of  trustees,  and  it  ooold 
be  taken  from  them  and  sold  free  from  the  trusto. 
If  this  amount  is  not  paid  by  these  trustees  tbe 
other  frontagers  must  pay  it  as  there  is  no  power 
to  charge  it  on  the  rates.  Parliament  has  in- 
directly released  this  property  from  the  trusts  for 
Uiis  purpose  bv  imposing  a  charge  on  it  which 
can  only  be  enforced  by  a  sale  or  mortgage  free 
from  those  trusts : 

Scottish  Widows  Fund  v.  Craig  {vbi  sup.); 
Lord  Northbrook  v.  ThePlumetead  Board  if  fForJk», 

25  L.  T.  Bep.  461,  464 ;  L.  Bep.   7  <).  B.  183, 

195; 
Caiger  v.  The  Vestry  of  8t.  Mary,  IsUngton,  44 

L.  T.  Bep.  605 ;  60  L.  J.  59,  M.  O. 

Dibdin  in  reply.  ^^^  ^  ^ 

April  2. — ^The  judgment  of  the  Court  was 
delivered  by 

Smith,  L.J. — By  indenture  dated  the  SSth 
April  1847,  the  rector  of  Homsey,  pursuant  to 
the  provisions  oontained  in  sect  6  oi  the  School 
Sites  Act  of  1841  (4  &  5  Yict  a  38),  conveyed  to 
the  Archdeacon  of  Middlesex  a  piece  of  the  glebe 
land  belonging  to  the  rectory  to  hold  unto  the 
use  of  the  archdeacon  and  his  successora  for  ever, 
to  be  employed  as  a  site  for  a  school  for  poor 
persons  of  the  parish  "  and  for  no  other  purpose 
whatever,  such  school  to  be  always  in  union  with 
the  Incorporated  National  Society  for  Promoting 
the  Education  of  the  Poor ; "  and  it  was  provided 
that  the  manaffement,  cQrection,  control,  aad 
government  of  the  school  and  premises  should  be 
vested  in  and  exercised  by  a  committee  consistiojc 
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of  tiie  rector  for  the  time  being  and  five  other 
persons.  The  piece  of  land  so  conveyed  was 
bounded  by  and  abutted  upon  a  high  road  upon 
its  eastern  side,  which  road  naving  of  late  become 
a  new  street,  the  urban  district  council  of  Homsej, 
under  the  powers  conferred  upon  them  by  sect. 
150  of  the  Public  Health  Act  1875,  have  executed 
paving  and  other  works  thereon ;  and  the  district 
council  now  seek  under  sect.  275  of  the  Act  to  re- 
cover the  expenses  they  have  so  incurred  by  means 
of  a  charge  upon  the  school  premises  and  an  order 
for  sale  of  those  premises  to  satisfy  such  charge. 
There  is  in  this  case  no  question  as  to  the  school 
premises  not  being  bounded  by  and  abutting 
upon  the  new  street,  nor  whether  the  appellants 
were  trustees  of  the  school  when  the  works  were 
executed.  The  first  question  is  whether  the 
appellants  are  "  owners  "  of  the  land  within  the 
meaning  of  the  Public  Health  Act  1875,  in  which 
case  a  charge  by  virtue  of  sect  275  of  the  Act 
would  be  created  upon  the  premises;  and  the  second 
is,  if  there  be  such  a  charge,  whether  the  court 
can  enforce  it  by  ordering  a  sale  of  the  school 
premises.  As  regards  the  first  point,  this  depends 
upon  whether  the  appellants  are  "  owners  "  of  the 
aohool  premises  witnm  the  meaning  of  sect.  257  of 
the  Act  of  1875.  The  section  enacts,  "  Where  any 
local  authority  have  incurred  expenses  for  the 
r^yment  whereof  the  owner  of  the  premises 
...  is  made  liable  under  this  Act  .  .  . 
such  expenses  may  be  recovered  .  .  .  from 
any  person  who  is  the  owner  of  each  premises 
when  the  works  are  completed  .  .  .  and  imtil 
recovery  of  such  expenses  .  .  .  the  same 
shall  be  a  charge  on  the  premises  in  respect  of 
which  they  were  incurred."  By  sect  4  of  the 
same  Act,  "  *  Owner '  means  the  person  for  the 
time  being  receiving  the  rack  rent  of  the  lands  or 
premises  in  connection  with  which  the  word  is 
nsedf  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person^  or  who  would  so 
reorive  the  same  if  such  lands  or  premises  were 
let  at  a  rack  rent."  In  the  case  of  BowditGh  v. 
The  Wakefield  Local  Board  of  Health  (ubi  attp.), 
in  the  year  1871,  the  Court  of  Queen's  Bench  held 
that  the  trustees  to  whom  premises  had  been 
conveyed  for  the  purposes  of  a  school  under  the 
provisions  of  sect.  2  of  the  School  Sites  Act  of  1841 
were  **  owners  "  within  the  meaning  of  sect  2  of 
the  Public  Health  Act  of  1848  (11  &  12  Yict  c.  63), 
which  is  identical  so  far  as  "  owner  "  is  concerned 
with  sect.  4  of  the  Public  Health  Act  1875,  and 
if  this  case  is  good  law  and  has  not  been  over- 
ruled, there  can  be  no  doubt  that  the  appellants 
are  "  owners  '*  within  the  meaning  of  sect.  257  of 
the  Public  Health  Act  of  1875.  Bkckbum,  J. 
in  delivering  his  judgment  in  that  case,  said: 
"  The  definition  '  owner,*  however,  in  sect.  2  does 
not  say  '  owner  shall  include/  but '  shall  mean.' 
Now,  though  these  premises  are  and  must  be 
held  as  schools  and  cannot  be  let  for  any  purpose, 
yet  if  they  were  let  the  rent  would  come  to  the 
appellant  I  think,  therefore,  he  is  'owner' 
within  the  meaning  of  the  definition.  There  is 
no  apparent  reason  why  a  trustee  of  these  schools 
shoula  not  be  within  the  Act ;  and  as  to  the  diffi- 
culty of  the  appellant  getting  recouped,  those 
who  undertake  trusts  do  often  incur  liaDility,  and 
must  have  recourse  to  such  measures  as  are  open 
to  tiiem."  Mellor  and  Lush,  JJ.  based  their 
jud^enta  upon  the  ground  that,  as  there  was  no 
ipeaa]  exemption  in   the   statutes  as  regards 
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schools  as  there  was  with  regard  to  churches, 
schools  were  liable  to  the  expenses.  It  cannot  be 
said  that  this  case  has  ever  been  in  terms  over- 
ruled, nor  do  we  find  that  it  has  ever  been 
doubted,  but  on  the  contrary,  as  will  be  seen  here- 
after, it  was  treated  as  good  law  as  late  as 
the  year  1885  by  this  court  in  the  case  of 
Wright  v.  Ingle  {uhi  aup,),  and  by  Stirling,  J.  in 
Re  Vhristehureh  Indoeure  Act  (lAi  8up.\  and  by 
Mathew,  J.  in  1895,  in  the  case  of  The  Vestry  of 
8t,  Mary,  Islington,  v.  Cohhett  (ubi  sup.).  It  is, 
however,  argued  on  behalf  of  the  appellants,  the 
trustees  of  the  school,  that  two  cases — ^the  one  in 
the  Exchequer  Chamber,  The  Plumstead  Boa/rd  of 
Works  V.  The  British  Land  Company  (ubi  svp.), 
and  the  other  in  the  House  of  Lords,  The  Qreat 
Eastern  Railway  Company  v.  The  Hackney  District 
Board  of  Works  (ubi  sup.) — show  that  the  ground 
of  the  decision  of  Blackburn,  J.  in  Bowditch  v. 
The  Wakefield  Local  Board  of  Health  (ubi  sup.) 
was  erroneous,  and  conseauently  the  case  is  no 
longer  law.  It  was  said  tnat  the  ground  of  his 
decision  was  that  "  owner  "  in  the  Act  included, 
amongst  others,  the  case  of  the  owner  of  premises 
which  were  never  capable  of  being  let  at  a  rack 
rent,  and  that  the  two  cases  above  mentioned 
showed  that  this  was  not  so.  Blackburn,  J.,  in 
the  same  year  as  he  decided  Bowditch  v.  The 
Wakefield  Local  Board  of  Health  (1871),  in  the 
case  of  Lord  Northbrook  ▼.  The  Plumstead  Board 
of  Works  (ubi  sup.),  and  again  in  1874  in  The 
Plumstead  Board  of  Works  v.  The  British  Land 
Company  (vM  sup.)  reaffirmed  what  he  had  said  in 
that  case,  but  the  later  case  was  taken  upon 
appeal  to  the  Exchequer  Chamber  and  reversed, 
and  it  is  said  that  this  reversal  overruled  Bou>ditch 
V.  The  Wakefisld  Local  Board  of  Health,  and  that 
the  House  of  Lords,  in  the  year  1883,  in  The  Great 
Eastern  Railway  Company  y.  The  Hackney  District 
Board  of  Works  (ubi  sup.)  had  done  the  same  thing. 
The  appellants'  point  is  this-^that  it  is  not  now 
correct  to  say  that  a  person  is  an  '*  owner  "  within 
the  meaning  of  sect.  257  of  the  Public  Health  Act 
1875,  if  the  property  which  he  possesses  is  by  law 
for  ever  incapable  of  being  let  at  a  rack  rent. 
They  point  out  that  in  the  year  1868,  prior  to 
Bowditch  v.  The  Wakefield  Local  Board  of  Health, 
Blackburn,  J.  in  the  case  of  Angell  v.  Vestry  of 
Padddngton  (ubi  sup.),  had  stated  that  he  could 
not  see  how  commissioners  for  building  additional 
churches  could  be  said  to  be  owners  within  sect. 
250  of  the  Metropolis  Management  Act  1855, 
which  as  regards  "  owner  "  is  identical  with  sect.  4 
of  the  Public  Health  Act  of  1875.  In  the  case  of 
The  Plumstead  Board  of  Works  v.  The  British 
Land  Company,  in  the  Exchequer  Chamber  (libi 
sup.),  it  was  held  that  assuming  the  Land  Com- 
pany to  be  owners  of  the  soil  c?  the  roads,  they 
were  not  "owners"  thereof  within  sect  250  of 
18  &  19  Yict.  c.  120  (the  Metropolis  Manage- 
ment Act  of  1855),  because  the  roads  had  been 
irrevocably  dedicated  to  the  public;  in  other 
words,  because  the  roads  had  for  ever  become  in- 
capable of  being  let  at  a  rack  rent  and,  therefore, 
the  Land  Company  were  not  "owners"  within 
the  meaning  of  the  section.  We  must  point  out 
that  that  judgment,  which  was  delivered  by  Lord 
Coleridge,  in  which  Bramwell,  Cleasby,  Pollock, 
and  Amphlett,  B6.,  and  Grove,  J.,  concmTed* 
leaves  out  of  consideration  that  the  minerals 
under  the  roads  were  still  the  property  of  the 
defendants;    but  that  case  is,  nevertheless,  an 
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authority  binding  upon  us,  that,  if  the  land  of  an 
owner  be  irrevocably  dedicated  to  the  public,  he 
is  not  an  "  owner  "  within  the  meaning  of  the  Act. 
Bowditch  y.  The  Wakefield  Local  Board  of  Health 
was  not  cited  in  the  Exchequer  Chamber.  Again, 
in  the  House  of  Lords,  in  1883,  in  the  case  of  The 
■Great  Eastern  Railway  Company  t.  The  Hackney 
DUtrict  Board  of  Works  {uhi  sup.),  the  same  thing 
was  held.  One  point  which  arose  in  that  case  was, 
whether  the  Great  Eastern  Railway  Company 
were  "  owners  "  of  land  within  the  meaning  of  the 
Act.  Lord  Watson  (49  L.  T.  Bep.  511  and  512 ; 
8  App.  Cas.  693  and  697)  sums  up  the  previous 
authorities,  thoiu^h  Bowditch  v.  The  Wakefield 
Local  Board  of  Health  was  again  not  referred  to. 
He  says :  "  The  authorities  cited  in  the  course  of 
the  argument  appear  to  me  to  establish  this  pro- 
position, that  the  person  vested  with  the  property 
of  heritable  subjects  which  have  been  placed  extra 
eommercium,  or  are  subject  in  perpetuity  to  the 
burden  of  a  public  right  which  deprives  him  of  their 
beneficial  use,  is  not  an  owner  within  the  meaning 
of  the  77tb  section  of  the  Act  of  1862  (the  Metro- 
poHs  Local  Management  Act  1862).  .  .  .  These 
fences  are  mere  accessories  of  the  public  high- 
way, and  are  not,  in  mj  opinion,  land  capable  of 
jielding  a  rack  rent  to  the  appellants  within  the 
meaning  of  the  statutes."  Lord  Blackburn 
agreed  in  this  opinion.  These  two  cases,  in  our 
judgment,  show  that,  if  land  be  by  statute  for  ever 
incapable  of  yielding  a  rack  rent,  the  owner 
thereof  is  not "  owner  "  within  the  meaning  of  the 
Acts.  In  the  year  1885,  in  Wright  v.  Ingle  {uhi 
svf.),  this  court  had  to  consider  the  meaning  of 
the  word  "owner  "  in  sect.  250  of  the  Metropolis 
Local  Management  Act  of  1855,  which,  as  before 
stated,  is  identical  with  sect.  4  of  the  Act  of  1875. 
The  court  by  no  means  overruled  Bowditch  v.  Tl^e 
Wakefield  Local  Board  of  Health  {uhi  «ifp.),  but,  on 
the  contrary,  Lord  Esher  expressly  says  that  he 
thought  he  was  not  overruling  any  previous  case, 
and  Uiat  that  case  remained  untouched.  He  says 
(54  L.  T.  Rep.  513 ;  16  Q.  B.  Div.  392) :  "  If  by 
statute  a  house  or  a  building  ...  is  put  into 
such  a  category  that  it  never  can,  so  long  as  that 
statute  las£,  be  let  at  all  at  a  rack  rent,  there 
never  can  be  the  *  owner '  described  in  the  250th 
section."  Bowen,  L.J.  says  (54  L.  T.  Rep.  515 ;  16 
Q.B.  Div.  402) : !'  But  sect.  250  does  no^  confine  the 
term  '  owner '  to  those  persons  who  could  receive 
a  rack  rent  from  the  particular  premises,  or  who 
could  let.  them  at  a  rack  rent ;  it  includes  those 
persons  who  would  receive  the  rack  rent  if  the 
premises  were  let  at  such  a  rent;  and  I  think 
nowdilch  V.  The  Wakefield  Local  Board  of  Health 
is  a  conclusive  authority,  if  authority  were 
wanted,  to  show  that  a  man  is  not  the  less 
the  'owner'  of  premises  because,  by  the 
provisions  of  the  deed  under  which  he  holds 
them  they  cannot,  so  long  as  he  holds  them, 
be  let  at  a  rack  rent.  Whether,  in  the  case 
of  premises  which  were  prevented  by  an  Act  of 
Parliament  from  being  let  at  a  rack  rent  there 
ever  could  be  an  '  owner '  within  the  meaning  of 
sect.  250  I  very  much  doubt.  I  am  inclined  to 
think  that,  if  the  incapacity  to  be  let  were  stamped 
on  the  premises,  they  never  could  have  an '  owner ' 
within  the  meaning  of  sect.  250.*'  As  before 
stated,  Stirling,  J.  in  ^  Christchwrch  Inclosure 
Act  {uhi  sup.)  treated  the  case  of  Boioditch  v. 
The  Wakefisld  Local  $oard  of  Health  as  still 
standing,  and  in  1895,  hi  the  case  of  T/te  Vestry 


of  8L  Mary,  Islington,  v.  Cohhett^  {ubi  sup.) 
Mathew,  J.  treated  it  as  a  binding  authority. 
It  is  true  that  there  is  no  provision  for  reverter 
in  sect  6  of  the  Act  of  lS41,  under  which  the 
land  was  conveyed  to  the  predecessors  of  the 
appellants,  as  there  is  in  the  prior  sections— 
wny  this  was  omitted  we  do  not  know — ^but  it 
will  be  seen  that  under  sect.  14  of  the  Act  of  1841 
the  present  school  premises  and  buildings  may  in 
certain  events  be  sold  or  exchanged  by  the 
trustees  for  other  land  or  buildings  suitable  to 
the  purposes  of  their  trust,  in  which  case  the 
school  premises  would  become  unfettered  from 
the  obligation  of  being  applied  for  the  site  for 
a  school  for  poor  persons  of  the  parish  and  for 
no  other  purpose  whatever ;  and  it  would  also 
seem  that  under  sect.  23  of  the  Elementaiy 
Education  Act  1870  (33  &  34  Yict  c  75)  the 
school  might  be  transferred  to  a  school  board 
either  at  a  nominal  rent  or  otherwise.  In  these 
circumstances,  in  our  judgment,  it  cannot  be  said, 
as  is  said  by  the  appdilants,  that  the  school 
premises  are  by  statute  incapacitated  for  ever 
from  earning  a  rack  rent»  ana  consequently  the 
first  point  taken  by  the  school  trustees  fails.  It 
may  be  that  the  reason  given  by  Lord  Blackburn 
in  Boioditch  v.  The  Wakefield  Local  Board  of 
Health  {vibi  sup.)  has  been  dissented  from,  but 
that  does  not  necessarily  make  the  decision  itself 
wron^,  for  if  in  that  case,  as  in  the  present,  the 
premises  were  not  subject  in  perpetuity  to  a 
public  right,  the  decision  is  oorrM^.  In  our 
judgment  Bowditch  v.  The  Wakefield  Local  Board 
of  Health  as  a  decision  stands,  and  consequently 
the  district  council  have  a  charge  upon  the 
premises  of  the  appeUante.  We  now  come  to  the 
question  whether  tins  charge  can  be  enforced  by 
this  court  making  an  order  for  the  sale  of  tM 
school  premises.  It  appears  to  me  dear  that  the 
School  Sites  Act  1841  never  contemplated  such  a 
proceeding,  for  it  provides  by  the  statutory  form 
of  conveyance  that  the  premises  shall  be  ccm- 
veyed  for  the  purposes  of  the  said  Act  and  to  be 
applied  as  a  site  for  a  school  for  poor  persons  of 
the  parish,  "  and  for  no  other  purpose  whatever." 
As  long  as  the  premises  remain  a  site  for  the 
school  and  are  used  as  such,  the  court,  by  ordering 
a  sale,  would  be  obviously  acting  in  direct  contra- 
vention of  the  special  I^nslation  of  1841,  and, 
indeed,  when  the  Act  of  1841  was  passed  there 
was  not  to  our  knowledge  any  means  by  which  a 
third  party  could  obtam  a  charge  upon  the  pro- 
perty and  d  fortiori  he  could  obtain  no  order  for 
its  aale.  It  is  true  by  the  general  Act  of  1875 
(the  Public  Health  Act  of  uiat  year)  in  certain 
cases  a  local  authority  may  get  a  charge  upon 
premises  for  expenses  incurred  by  them,  but  we 
can  find  nothing  in  the  general  Act  to  show  that 
it  was  intended  by  the  Legislature  to  override 
the  manifest  object  of  the  special  Act  of  1841, 
which  an  order  for  the  sale  of  the  school  premises 
would  clearly  frustrate.  It  may  be  said.  Why 
give  a  charee  if  it  is  not  to  be  enforced  by  an 
order  for  sale  P  But  where  in  the  general  Act  of 
1875  can  be  found  any  indication  of  the  Legisla- 
ture that  school  sites  when  used  for  school  pur- 
poses should  be  sold  to  pay  paving  expenses  P  It 
IS  familiar  law  that  special  Acts  are  not  repealed 
by  general  Acts  unless  there  is  some  express 
reference  to  the  previous  legislation  upon  the 
subject,  or  unless  there  is  a  necessary  inconsis- 
tency in  the  two  Acts  standing  together.    The 
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cues  of  London  and  BlaekwM  Railway  Company 
T.  lAmehouae  DiBtrid  Board  of  Works  (3  K.  &  J. 
123),  Thorpe  ▼.  Adarru  (23  L.  T.  Bep.  810,  812 ;  L. 
Bep.  6  G.  JP.  125, 135),  and  Fitzgerald  y.  Champ- 
Myg(5  L.  T.  B^.  233,  235;  2  J.  &  H.  54,  55)  are 
good  examples  of  this.  For  these  reasons  we  are 
of  opinion  that  Kekewich,  J.  was  riffht  when  he 
held  that  the  distriot  oonnoil  had  a  diarge  upon 
the  school  premises,  but  was  not  right  in  ordering 
a  sale  of  them.  The  distriot  oonnoil  haye  a 
remedy  aeainst  the  trosteee  personally  under  the 
Act  01  IS75,  bat  the  time  in  this  case  has  been 
allowed  to  dapse  for  the  exercise  of  this  remedy. 
As  regards  the  charge  which  they  haye  upon  the 
Bchocd  premises,  the  district  oouncil  are  not,  in 
onr  jn^ment  entitled  to  ask  the  oourt  for  an 
order  for  the  sale  of  them  in  the  oironmstances  at 
present  existing.  The  charge  will  stand,  bnt  the 
order  for  sale  must  be  set  aside,  with  costs  here 
and  below. 

Solicitors:  Xee,  BoUon,  and  Lee;  Leonard  J. 
Taiham. 


HIGH    COURT   OF   JUSTICE. 

GHANOEBT  DIVISION. 

Feb.  26  and  March  2,  1897. 

(Before  North,  J.) 

COBPOBATIOK  OV    HUDDSRSFIBLD    V.    BAySNB- 

THORPB  Urbah  District  Gouhcil.  (a) 

Local  (fovemment^-Waier  evpply — Transfer  of 
part  of  one  district  to  anothSr^Construction  of 
Mfoienoorks — Notice — Local  Oovemment  Act 
1888  (51  A  52  Vict.  c.  41),  «.  57— PubZic  HeaUh 
Act  1875  (38  A  39  Viet.  e.  55),  ss.  51,  52. 

The  B.  Local  Board  {now  become  the  B.  Urban  Dis- 
triet  Council)  wm  constituted  under  the  Local 
Government  ActlS^  in  they  ear  IS64.  Its  district 
was  formerly  apart  of  the  township  ofM.  In  1867 
the  B.  Local  £oard  became  a  water  authority , 
and  laid  pipes  in  their  district  ar^d  stipplied  it 
with  wat&r,  which  they  purchased  in  bulk  from 
the  D.  Corporation.  In  1871  the  H.  Corporation 
obtained  an  Act  of  Parliament  endblina  them  to 
fvpply  water  to  a  number  of  districts,  including 
the  township  of  Jf .,  and  supplied  water  to  the 
whole  of  that  township,  except  the  district  of  the 
B.  Local  Board.  In  1895  an  order  was  made  by 
the  county  council  and  confinned  by  the  Local 
Govemmeni  Board  under  the  Local  Qovemment 
Act  1888,  transferring  a  part  of  the  township  of 
if.,  which  had  been  made  the  district  of  the  M. 
Urban  District  Council,  to  the  district  of  the  B. 
Urban  District  Council.  ThcU  council  extended 
their  pipes  into  the  area  so  added  to  their  district, 
wUh  the  intention  of  supplying  water  to  the 
inhabitants,  but  they  aid  not  construct  any  reser- 
voirs or  works  to  obtain  a  water  supply,  stiU 
purchasing  their  water  in  bulk  from  D.  The  H. 
Corporaiion  brought  an  action  to  restrain  the  B. 
District  Council  from  constructing  waterworks 
in  the  said  added  area  which  the  H.  Corporation 
were  supplying. 

Held,  thai  the  transfer  of  part  of  one  district 
to  another  under  the  Act  of  1888  does  not 
alter  the  rights  of  an  existing  company  or 
avihority  supplying  wiUer ;  thai  the  B.  District 
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Council  could  not  construct  waterworks  in  the 
area  in  dispute  without  giving  notice  to  the  B.. 
Corporation  under  sect.  52  of  the  Public  Health 
Act  1875,  but  that  the  mere  extension  of  their 
existing  pipes  was  not  a  construction  of  water- 
works within  the  meaning  of  that  section.  The 
injunction  was,  therefore,  refused. 
Gleyeland  Water  Gompanj  v.  Redcar  Looal  Board 
(1895)  1  Ch.  leS)  followed. 

This  was  a  motion  by  the  Gorporation  of 
Huddersfield  for  an  ininnction  to  restrain  the 
Bayensthorpe  Urban  District  Gounoil  from  oon- 
structing  any  waterworks  in  the  township  of 
Mirfield  or  elsewhere  within  the  limits  of  snpply 
within  which  the  plaintiffs  were  empowered  dj 
tbeir  Water  Acts  to  supply  water  without  the 
consent  of  the  plaintiffs  so  long  as  the  plaintiffs 
were  able  and  willing  to  supply  water  proper  and 
sufficient  for  all  reasonable  purposes. 

Bavensthorpe  was  formerly  a  part  of  the  town- 
ship of  Mirfimd  in  the  parish  of  Mirfield;  and 
had  been  made  a  local  goyemment  district  in 
the  year  1864  under  the  proyisions  of  the  Public 
Health  Act  1848.  in  1867  the  Bayensthor^^e 
Local  Board  became  a  water  authority  and  laid 
down  water-mains  in  their  district,  and  had  eyer 
since  distributed  water  which  they  obtained  by 
purchase  in  bulk  from  the  Dewsbury  Gorporation, 
and  reoeiyed  the  water  rents.  They  had  never 
constructed  any  reservoir  or  waterworks  other 
than  the  said  mains  and  distributiog  pipes. 

By  the  Huddersfield  Water  Acts  1869  and  1871 
the  Huddersfield  Gorporation  obtained  powers  to 
construct  waterworks  and  to  supply  water  in, 
amongst  other  districts,  the  "  township  of  Mir- 
field in  the  parish  of  Mirfield."  The  corporation 
then  laid  mains  in  the  township  of  Mirfield,  and 
had  ever  since  supplied  with  water  the  whole  of 
that  township  except  the  local  district  of  Bavene- 
thorpe,  whicn  contmued  to  be  supplied  by  its  own 
local  board.  No  notice  was  given  by  the  Gorpora- 
tion to  the  Bavensthorpe  Local  Board  when  they 
oonstructed  their  mains  in  Mirfield. 

In  1873  the  parts  of  the  township  of  Mirfield 
outside  the  Bavensthorpe  District  were  formed 
into  a  local  government  district  under  the  name 
of  the  Mirfidd  Urbeji  Sanitary  Authority. 

By  an  order  made  in  1894,  under  sect.  $6  of  the 
Local  Government  Act  of  that  year,  for  dividing 
the  township  and  parish  of  Imrfield,  the  local 
government  district  of  Mirfield  was  made  the 
township  and  parish  of  Mirfield,  and  the  local 
government  district  of  Bavensthorpe  was  made 
the  township  and  parish  of  Bavensthorpe. 

By  an  order  made  by  the  Gounty  Gouncil  of  the 
West  Biding  of  Yorkshire,  under  the  Local 
(Government  Act  1888,  sect.  57,  on  the  13th  March 
1895,  and  confirmed  by  the  Local  Government 
Board  on  the  31st  Aug.  1895,  a  part  of  the  district 
of  Mirfield  called  the  added  area,  and  comprising 
about  20i  acres,  was  transferred  from  the  district 
of  Mirfield  to  that  of  Bavensthorpe. 

The  order  of  transfer  contained  the  following 
provision : 

On  and  after  the  said  appointed  day,  all  the  rights, 
liabilities,  and  obligations  whioh  are  attaching  to  the  said 
Mirfield  Urban  Distriot  Connoil,  wholly  in  respect  of  the 
added  area,  and  all  property  within  snoh  area  vested  in 
the  same  distriot  oonnoil,  shall  (enbject  as  hereinafter 
provided)  pass  to  and  vest  in  the  Bavensthorpe  Urban 
Distriot  Council ;  bat  nntil  such  date  the  powers,  rights. 
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datia*,  oapaoities,  liabilitiee,  oblifaiioiis,  and  property  of 
the  said  Mirfield  Urban  Distriot  Coonoil  shall  oontinne 
to  be  exercisable  by,  attached  to,  and  rested  in  the  same 
urban  distriot  ooundl. 

Some  of  the  inhabitants  of  the  added  area 
havin)?  asked  the  Bavenscborpe  Urban  District 
Conncil  to  snpplj  them  with  water,  the  council 
had  began  to  extend  their  existins^  water-mains 
beyond  the  old  boundary  of  their  district  into  the 
added  area. 

The  Huddersfield  Corporation  then  commenced 
this  action.  The  mains  nad  not  yet  been  chu'ged 
with  water,  nor  had  the  council  supplied  any  water 
in  the  added  area. 

The  sections  of  the  different  Acts  on  which  the 
argument  turned  are  so  far  as  material  as  follows : 

Public  Health  Act  1875  (38  &  39  Vict.  c.  55) : 

Sect.  51.  Any  urban  authority  may  proride  their  dis- 
trict, or  any  part  thereof,  and  any  mral  authority  may  pro- 
ride  their  district  or  any  oontribntory  place  therein,  or 
any  part  of  each  contributory  place,  with  a  snpply  of  water 
proper  and  sufficient  for  public  and  private  purposes,  and 
for  those  purposes  or  any  of  them  may  (1)  Construct  and 
maintain  waterworks,  dig  wells,  and  do  any  other  neces- 
sary acts,  and  (3)  Contract  with  any  person  for  a  supply 
of  water. 

Sect.  52.  Before  commencing  to  construct  water- 
works within  the  limits  of  supply  of  any  water  company 
empowered  by  Act  of  Parliament  or  any  order  confirmed 
by  Parliament  to  supply  water,  the  local  authority  shall 
give  written  notice  to  every  water  company  within  whose 
limits  of  supply  the  local  authority  are  desirous  of 
supplying  water,  stating  the  purpose  for  which,  and  (as 
far  as  may  be  practicable)  the  extent  to  which  water  is 
required  by  the  local  authority.  It  shall  not  be  lawful 
for  the  local  authority  to  construct  any  waterworks 
within  such  limits  if  and  so  long  as  any  such  company 
are  able  and  willing  to  supply  water  proper  and  suffi- 
cient for  all  reasonable  purpoees  for  which  it  is  required 
by  the  local  authority,  and  any  difference  as  to  whether 
the  water  which  any  such  company  are  able  and  willing 
to  lay  on  is  proper  and  sufficient  for  the  purposes  for 
which  it  is  required  and  whether  the  purposes  for 
which  it  is  requh«d  are  reasonable ;  or  (if  and  so  far  as 
the  charges  of  the  company  are  not  regulated  by  Parlia- 
ment) as  to  the  terms  of  supply,  shall  be  settled  by 
arbitration  in  manner  prorided  by  this  Act. 

Local  Government  Act  1888  (51  &  52  Yict.  c.  41) .. 

Sect.  57. — (1.)  Wheneyer  a  county  council  is  satisfied 
that  a  prtmd  /acts  case  is  made  out  as  respects  any 
county  distriot  not  a  borough,  or  as  respects  any  parish, 
for  a  proposal  for  all  or  any  of  the  foUowiag  things,  that 
is  to  say,  (a)  the  alteration  or  definition  of  the  bcnndary 
thereof ;  (b)  the  dirision  thereof  or  the  union  thereof 
with  any  other  such  district  or  districts,  parish  or 
parishes,  or  the  transfer  of  part  of  a  parish  to  anoliier 
parish. 

The  section  then  provides  for  the  making  of  an 
order  by  the  county  council  and  its  confirmation 
by  the  Local  Govemment  Board,  and  its  being 
laid  on  the  table  of  both  Houses  of  Parliament. 

Balfour  Browne,  Q.O.,  Swinfen  Eady,  Q.O.,  and 
A.  OUn  for  the  plaintiffs. — The  Corporation  of 
Huddersfield  are  in  the  same  position  as  a  water 
company  under  sect.  52  of  the  Public  Health  Act 
1875.  They  are  the  only  persons  having  Parlia- 
mentaiT  powers  within  the  distriot  in  question. 
The  defendants  have  no  right  to  construct  water- 
works therein  unless  they  can  show  that  the 
oorporation  are  not  able  and  willing  to  furnish  a 
jnroper  supply,  and  that  is  a  question  for  arbitra- 
tion under  the  Act    The  defendants,  as  a  local 


authority,  may  supply  themselves  with  water  for 
their  own  use,  but  may  not  sell  it : 

Wwt   Surrey   WaUr  Company    v.   Ovardiant  tf 

Chertaey  Union,  71  L.  T.  Bep.  868:  (1894)  3  Ou 

513. 

In  Cleveland  Water  Company  v.  Bedcar  Local 
Board  (1895)  1  Ch.  168),  Ghitty,  J.  said  that  a 
mere  extension  of  existing  waterworks  was  not  a 
construction  of  new  works;  but  that  can  only 
apply  to  an  extension  within  the  defendants'  oia 
district.  If  we  were  seeking  to  restrain  the 
defendants  from  making  new  mains  in  the  old 
district  of  Bavensthorpe  we  might  be  within  the 
judgment  in  that  case,  but  the  extension  of  the 
mains  into  tiie  added  area  which  we  have  alwrnya 
supplied  is  a  construction  of  new  waterworks 
within  that  area.  In  the  Act  fixine  our  limite  of 
supply  the  township  of  Mirfield  means  the 
geographical  area  there  known  by  that  ruane^ 
not  the  township  of  Mirfield  for  the  time  being. 
Even  if  that  were  not  so,  the  order  for  i^ 
addition  of  the  added  area  to  the  defendants' 
district  says  that  they  are  to  be  subject  to  all 
the  obligations  of  the  Mirfield  Urban  District 
Council.  One  at  these  obligations  was  not  to 
construct  new  waterworks  without  notice  under 
sect.  52. 

Vernon  Smiih,  Q.O.  and  B.  Cunningham  Olen 
for  the  defendants. — ^What  the  defendants  are 
doing  is  not  constructing  new  waterworks  at 
all.  It  is  merely  an  extension  of  existing  pipes, 
and  is  within  the  decision  of  Ohitty,  J.  in 

CleveXand  Water  Company  v.  Bsdear  Local  Board 
{uhi  fup.). 

The  Oorporation  of  Huddersfield  had  no  exclnaive 
right  to  supply  water  in  the  added  area  before 
the  order  of  the  31st  Aug.  1895.  They  had  only 
the  same  right  as  they  bad  in  any  other  part  A 
the  old  township  of  Mirfield,  including  the 
original  district  of  the  Bavensthorpe  Council; 
that  is  not  a  monopoly,  but  at  most  a  ris^ht  con- 
current with  others.  The  order  of  the  3lst  Aug. 
1895  took  the  added  area  out  of  the  township  at 
Mirfield  for  all  purposes,  and  therefore  pat  an 
end  to  the  power  of  tne  plaintiffs  to  supply  water 
there. 
Balfour  Browne,  Q.O.,  in  reply. 

NoBTH,  J.  —  The  defendants  in  this  case  are 
the  Ilavensthorx>e  Urban  District  Council,  which 
is  the  successor  of  several  previous  bodies,  the 
first  of  which  was  formed  under  the  Public 
Health  Act  1848.  The  75th  section  of  that 
Act,  though  not  identical  with,  is  much  to  the 
same  effect  as,  the  51st  section  of  the  Act  of 
1875,  and  I  do  not  think  I  need  go  back  to  the 
earlier  Act.  [His  Lordship  read  sect.  51  of  the 
Act  of  1875.]  In  1867  the  predecessors  of  the 
defendants  actually  did  begin  to  supply  the  dis- 
trict with  water,  not  by  establishing  what  are 
generally  called  waterworks  of  their  own,  bat  by 
agreeing  to  take  water  from  the  Dewsbury  Corpo- 
ration. In  1869  the  Huddersfield  Oorporation 
obtained  the  passing  of  the  Huddersfield  Water 
Act  of  that  year.  Tney,  I  suppose,  bought  up  the 
waterworks  of  the  previous  company  or  commis- 
sioners. The  limits  of  the  area  of  water  supply 
fixed  by  that  Act  did  not  include  Mirfield.  iBut 
the  63ra  section  of  the  Huddersfield  Waterworks 
Act  of  1871  extended  the  limits  of  the  water 
supply  so  as  to  include  the  township  of  Ifirfield* 
in  toe  parish  of  Mirfield.  a  district  whioh  oom- 
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prised  the  present   township    of   Itavenethorpe. 
Now  the  meaning  of  the  Acts  fixing  the  limits  of 
nippl^  I  nndentand  to  be  really  this :  They  do 
not  give  the  water  aathoritj  an  exclusive  mono- 
poly of  any  kind  wit  bin  the  district,  but  they  say 
tha^  within  that  district  the  powers  of  the  water 
aathority   under   the  Waterworks  Act  may  be 
exercised  to  do  anything  such  as  the  Act  pre- 
scribes outside  that  district  is  ultra  vires.  Within 
the  limits  of  the  circumscribed  district  the  cor- 
poration have  the  powers   to  do   whatever  the 
Act  requires  or  authorised  to  be  done.    It  seems 
to  me,  then,  the  definition  in  that  schedule  of 
''the  township  of  Mirfield  in  the  parish  of  Mir- 
field  "  includes  within  the  limits  of  water  supply 
the  local  area  then  described  by  that  name.     Of 
oonrse  it  was  very  well  known   at  that    time, 
snd  it  seems  to  me  to  be  a  local  description 
defining  an  area.    It  is  not  to  be  read,  unless 
there  is  something  else  to  give  it  this  meaning, 
as  meaning  such  knds  as  may  for  the  time  being 
be  within  the  township  of  Mirfield.    But  it  means 
that  the  township  of  Mirfield  as  it  then  existed 
was  to  be  within  the  area  over  which  the  corpora- 
tbn  may  do  whatever  is  authorised  by  the  Acts 
fix  carrying  a  supply  of  water  by  mains  or  other- 
wise through  the  district  so  defined.    Then  came 
the  Local  Government  Act  1888,  which  is  known 
Hs  the  County  Councils  Act.    [His  Lordship  read 
sects.  57  and  59  of  that  Act,  providing  for  the 
alteration  of  boundaries  and  transfer  of  parts  of 
diBtricts.]    In  1894  another  Local  Government 
Act — ^the  Parish  Councils  Act — was  passed,  and 
that  contains   provisions    for   the    division    of 
parishes  supplemental  to  the  provisions  I  have 
aheady  read  from  the  Act  of  1888.    Under  the 
Act  ci  1894  an  order  was  made  by  the   West 
Biding  Boundaries  Committee — a  body  which  had 
aathority  in  the  matter — by  which  the  parish  of 
Mirfield,  which  had  previously  included  Bavens- 
thorpe  and  Mirfield  proper,  was  divided  into  two 
portions,  the  Bavensthorpe  part  of  it  being  hence- 
forth to  be  called  the  parish  of  Bavensthorpe,  and 
the  other  part  of  it  to  be  called  the  parish  of 
Mirfield ;  and  it  was  contended  for  the  defendants 
that  that  had  the  effect  of  altering  the  area  supply 
for  the  Hnddersfield  Waterworks,  so  as  to  make 
it  different  from  that  prescribed  by  the  Act  of 
187L    In  my  opinion,  it  had  not  any  such  effect. 
Ithmk  that  the  area  of  the  plaintiffs,  as  defined 
by  the  Act  of  1871,  remained  after  the  division  of 
ttte  parish  took  place  exactly  as  it  w<ft8  beforo.    la 
0^  opinion,  the  division  of  the  parish  had  nothing 
vnatever  to  do  with  the  local  area,  and  had  no 
effect  in  altering  it.     The  section  provides  not 
merely  for  the  cUviding  one  parish  into  two,  but 
the  union  of  two  parishes  into  one ;  and  it  miffht 
he  that,  instead  of  subdividiof^  the  parish  of  Mir- 
field, the  board  might  have  joined  that  parish  to 
■ome  other  parish — ^let  me  say  the  x)arish  of  Dews- 
boiy— and  have  given  the  name  of  Dewsbury  to 
the  united  parish.    The  name,  then,  of  Mirfield 
VDold  have  disappeared  from  the  parish  alto- 
gether, but  it  would  be  absurd  to  suppose  that  any 
BQch  alteration  as  that  could  possibly  be  intended 
to  alter  in  any  wav  the  limits  of  water  supply 
<^  the  Hudderafield  Corporation  under  an  earner 
^^    Then  the  next  step  is  that,  on  the  13 ch 
Maich  1895,  an  order  was  made  by  the  County 
OouDcil  of  the  West  Biding  of  Yorkshire,  which  is 
^ted  fully  in  an  order  of  the  Local  Government 
Board  of  the  Slst  Aug.  1895,  and  which  it  is  con- 


venient to  read  from  that   order.    This   order 
recited  that  the  urban  districts  of  Mirfield  and 
Bavensthorpe  were  to  be  coterminous  with  the 
townships  of  Mirfield  and  Bavensthorpe ;  then  it 
recited  sect.  57  of  the  Act  of  1888 ;  and  then  it 
provided  that  the  order  should  come  into  opera- 
tion on  a  day  to  be  fixed  by  the  Local  Govern- 
ment Board,  and  that  there  should  be  transferred 
from  the  urban  district  of  Mirfield  to  the  urban  dis- 
trict of  Bavensthorpe  the  following  area — and  then 
the  piece  of  land  is  defined  by  reference  to  a  map. 
The  result  of  that  is  this :  that  the  urban  district  of 
Bavensthorpe  was  increased  by  the  takine  away 
from  the  urban  district  of  Mirfield  of  a  litde  plot 
of  land  called  the  added  area,  containioe  about 
twenty  acres.    Then  the  5th  article  provides  that 
on  and  after  the  appointed  day  all  the  rights, 
liabilities,  and  obligations  which  were  attaching  to 
Mirfield  District  Council  only  in  respect  of  the 
added  area,  and  of  property  within  such  area,  vested 
in  the  same  distnct  council  should  pass  to  and 
vest  in  the  Bavensthorpe  Urban  District  Council. 
So  the  result  is  this :  Down  to  that  time   the 
Bavensthorpe  Local  Board,  represented  by  the 
present  defeudaDts,  had  all  the  rights  of  the  local 
authority    for  the  Bavensthorpe  district.    The 
adjoioins   body,    the    Mirfield    Urban    District 
Council,  nad  exactly  the  same  rights  over  the  Mir- 
field district.    The  effect  of  this  order  was  to 
transfer  and  add  to  the  Bavensthorpe  district  the 
small  plot  of  about  twenty  acres  which,  down  to 
that  time,  had  been  part  of  the  Mirfield  district, 
and  to  put  what  is  called  the  added  area — ^this 
twenty   acres— entirely    into  the    Bavensthorpe 
district  instead  of  the  other.    That  being  so,  the 
defendants  are  the  local  authority  for  the  district 
as  it  now  stands,  and  their  duties  with  respect  to 
that  district  apply  to  the  whole  of  it — ^the  newly 
added  part  as  well  as  the  old  part.    The  addition 
made  was  only  a  very  small  portion  of  the  district. 
The  district  before  was  very  nearly  360  acres,  the 
added  portion  was  twenty  acres,  being  about  one- 
nineteenth  of  the  united  area.    Then  the  defen- 
dants have,  as  I  have  said,  exactly  the  same  duties 
as  to  every  part  of  their  district---as  much  to  the 
new  part  as  to  the  old — and  for  that  purpose  have 
proceeded  to  extend  their  system  of  water  supply 
into   the    small   piece   thus    added,    and   they 
either  have  laid  or  are  about  to  lay  down — I  do 
not  know  what  the  fact  is — ^an  additional  main 
which  I  make  out  to  be  something  like  180  or  200 
yards  long,  in  order  to  supply  tne  water  to  this 
added  area.    The  plaintiffs,  who  are  the  Hndders- 
field Corporation  representing  the  Huddersfield 
Waterworks,  object  to  t^is,  and  say  that  the  defen- 
dants cannot  do  it.    Under  the  51bt  section  of  the 
Public  Health  Act*  which  1  have  read,  the  board 
"  may  provide  their  district,"  and  that  means,  of 
course,  every  part  of  their  district, "  with  a  supply 
of   water  proper  and   sufficient  for  public  and 
private  purposes."     Then  the  plaintiss  refer  to 
the  52nd  section,  and  say  that  shows  that  the 
defendants  cannot  do  what,  but  for   the  52nd 
section,  they  no  doubt  might  have  done.     The 
52nd  section  is  this :  [His  lK>i*dship  read  it  down 
to  the  words  "  the  extent  to  which  water  is  required 
by  the  local  authority.]    The  local  authority  there 
is  the  ddFendant  council.    The  district  is  within 
the  limits  of  supply  of  the  Huddersfield  Corpo- 
ration  representing    the    waterworks   company. 
Then  the  section  goes  on :  [His  Lordship  read 
the  rest  of  the  section.]    >fow  the  question  is. 
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whether  the  defendants  ore  precluded  from 
extending  their  main  into  the  added  area  without 
giving  notice  to  the  plaintiffs  in  parsoance  of  the 
terms  of  that  section.  It  seems  to  me  that  this 
point  is  really  entirely  covered  by  authority.  The 
case  of  Cleveland  Water  Company  ▼.  Bedear 
Local  Board  seems  to  me  to  be  precisely  in 
point.  [His  Lordship  stated  the  facte  of  that 
case,  and  continued :]  The  judgment  in  that 
case  has  been  read,  and  I  do  not  think  it  neces- 
sary to  read  it  through  a^un,  but  it  does  precisely 
cover  the  ground  here.  It  draws  the  distinction 
between  new  waterworks  and  an  extension  of 
existing  waterworks.  It  was  pointed  out  that 
what  was  done  in  that  case,  which,  as  I  said  before, 
was  much  more  than  is  proposed  to  be  done  here, 
was  not  the  construction  of  new  waterworks, 
but  the  extension  of  existing  waterworks,  and 
the  extension  of  existing  waterworks  is  not  a 
construction  of  waterworks  within  the  meaning 
of  the  52nd  section  of  the  Public  Health  Act. 
I  may  observe  with  respect  to  the  5Ist  section, 
that  the  authority  is  authorised  to  first  construct 
and  maintain  waterworks  and  dig  wells,  and  do 
any  other  necessaij  acts.  That  is  the  first  thing. 
Secondly,  to  take  on  lease  or  with  the  leave  of 
the  Local  Qovemment  Board  purchase  water- 
works ;  and,  thirdly,  contract  witn  any  person  for 
a  supply  of  water.  Then  when  the  52nd  section 
takes  up  the  question  of  6onBtructing  water- 
works, I  am  not  at  all  satisfied  that  that  section 
applies  to  more  than  the  first  sub-section  of  the 
5ist  section ;  that  is,  to  the  constructing  water- 
works. The  2nd  and  3rd  sub-sections  provide  for 
something  else.  Bnt  I  do  not  think  it  necessary 
to  go  into  the  question  here,  because  I  am  willing 
to  assume  for  the  purpose  of  my  judgment  that 
the  first  construction  of  the  main  might  possibly 
be  a  construction  of  new  waterworks.  But  then, 
it  comes  to  this,  that  the  defendants  have  a 
system  of  pipes  extending  through  their  district 
for  thirty  vears  past,  and  no  doubt  what  they  are 
doing  is  clearly  extending  the  main  a  little  bit 
further.  I  do  not  think  it  material  for  the  present 
purpose  to  say  whether  that  system  of  existing 
pipes  can  be  called  waterworks  or  not,  because 
whether  it  is  or  is  not  so  called  it  seems  to  me 
that  the  result  is  the  same.  Supposing  that  the 
defendants'  existing  system  cannot  be  called 
waterworks,  of  course  an  extension  of  their 
main  a  little  bit  further  cannot  be  the  con- 
struction of  waterworks  either.  If,  on  the  other 
hand,  the  present  system  of  distribution  of  water 
belonging  to  the  defendants  is  what  may  be 
called  existinfiT  waterworks,  then  to  carry  the  main 
a  little  further  is  not  constructing  new  water- 
works, but  is  extending  the  existiiuf  waterworks. 
In  that  case  the  decision  of  Chitty,  f.  is  exactly  in 
point.  The  only  distinction  drawn  between  that 
case  and  the  present  was  this :  It  was  said  that 
in  that  case  the  Bedear  district  had  been  ail  one 
district  from  the  first,  whereas  in  the  present  case 
the  BavetLsthorpe  district  is  not  now  its  original 
district,  but  its  original  district  plvs  this  area 
recently  added.  It  was  not  pointed  out  how  that 
made  any  difference,  and  I  cannot  see  how  it 
does.  It  seems  to  me  utterly  immaterial.  The  duty 
of  the  defendants  now  is  addressed  to  their  present 
district,  their  powers  extend  over  their  present 
district,  and  it  seems  to  me  as  immaterial  that  it 
did  not  formerly  include  quite  as  much  as  it  does 
ixow«  as  it  would  be  to  say  tbat  the  powers  of  the 


Huddersfield  Oorporation  in  1869  did  not  extend 
to  this  area,  and  that  it  was  only  in  1871  that 
the^  were  added  to  it.  The  only  oonsideratioii 
which  remains  is,  whether  there  is  any  difEerenoe 
made  by  reason  of  the  terms  of  the  Order  of 
Council  to  which  I  have  referred.  That  order  waa 
confirmed  by  the  Local  Gk)vemment  Board 
without  any  modification  affecting  the  present 
question,  and  the  1st  Oct.  1895  was  fixed  lor  the 
date  of  its  coming  into  operation.  It  is  said  that 
the  liabilities  of  the  Mirfield  Council  passed  to 
the  Bavensthorpe  Council,  but  1  do  not  see  in 
what  way  the  Mirfield  Council  were  under  any 
liability  or  obligation  to  the  Huddersfield  Corpora- 
tion, and,  if  they  were  not,  no  obligation  passed 
to  the  Bavensthorpe  Council  If  it  be  said  that 
the  obligation  which  passed  was  not  to  constmct 
any  waterworks  without  giving  notice  to  the 
Huddersfield  Corporation,  then  the  old  point  I 
have  dealt  with  oomes  up  ^ain.  What  the  defen- 
dants are  doing  is  not  a  construction  of  water- 
works within  the  52nd  section.  Under  these 
circumstances  it  seems  to  me  that  the  plaintiffs 
have  mistaken  their  riehts,  and  are  not  entitled 
to  the  order  they  ask  for.  The  motion  must  be 
dismissed.  If  the  plaintiffs  agree  before  ihe 
order  is  drawn  up  to  treat  the  motion  as  the  trial 
of  the  action,  it  may  be  done. 

Solicitors :  Biddell,  Vaitey,  and  SmUK  agents 
for  jr.  C  Idoyd,  Huddersfield ;  Jaequee  and  Co^ 
agents  for  Watts  and  Son,  Dewsbury. 


Jtdy  22,  23,  24,  25, 1896,  and  April  10, 1897. 

(Before  Nobth,  J.) 

DuBBANT  V.  Thb  Bbanksomb  Ubban  Distbict 

Council,  (a) 

Urban  distriet  eouneil — Drainage — Surface  toaUr 
from  road  —  Bight  to  discharge  into  natural 
watercourse — PuJbiic  Health  Act  1875,  m.  15, 17, 
308. 

The  plaintiffs  were  the  oumers  of  an  estate  in  tJie 
neighbourhood  of  Boumem^mth,  part  of  which 
was  laid  out  for  building,  and  which  included  a 
part  of  the  course  of  the  small  stream  called  the 
Bourne.  Three  roads  upon  this  estaU  originally 
laid  out  by  the  plaintiffs  had  been  taJten  over  by 
the  defendants,  the  Branksome  Urban  District 
Council,  after  constructing  a  system  of  drains 
and  sewers  for  them  undsr  the  powers  of 
the  Private  Streets  Works  AcU  1892.  In  the 
schems  originally  proposed  by  the  council  the 
surface  water  from  these  roads  was  aUotoed  to 
flow  into  the  sewers,  but  the  local  board  having 
refused  to  sanction  any  scheme  which  did  not 
provide  a  separate  system  for  carrying  off  the 
surface  water,  the  defendants  had  provided  stUh 
a  system  by  drains  which  discharged  the  surface 
water  into  the  Bourne.  The  plaintiffs  Mected 
thai  the  water  so  discharged  carried  wim  it  a 
great  quantity  of  sand  and  silt,  washed  off  the 
roads,  avhd  was  much  more  in  quantity  than  would 
have  naturally  flowed  into  the  stream,  cmd  that 
its  discharge  into  the  streams  would  injure  the 
plaintiffs  by  causing  fl>oods  and  silting  up  the 
stream.  They  brought  this  action  to  restrain 
the  defendants  from  permitting  any  water,  sand, 
silt,  or  other  solid  matter  to  flow  through  their 

(•)  B«portod  by  J.  B.  Bkooki,  Biq.,  BMrfatar-«t-lAw 
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drairu  into  the  Bourne,     The  streets  in  question 
vers  situated  within  the  natwral  watershed  of 
ike  Bourne.      The  defendants*  drains  were  fwr^ 
niiked  wHk  cateh-pitSt  the  best  hnovm  method  of 
intercepting  sand  and  silt, 

Hdd,  that  the  council  had  a  right  to  drain  the  «tf r- 
face  water  from  their  roads  into  the  stream 
which  formed  its  natural  outlet,  provided  that 
they  observed  the  restrictions  of  sect,  17,  which 
forbids  the  conveying  sewage  or  filthy  waters  into 
a  nakwnd   watercourse;    ,     .  that   water 

charged  with  sand  or  silt  was  not  filthy  water 
wUkin  ihe  meaning  of  that  section,  and  that  if 
(he  plaintiffs  had  suffered  any  damage  thetr 
remedy  was  to  apply  for  compensation  under 
Met  306. 

Thi  plaintiffs  in  this  action  were  the  trostees  of 
the  will  of  Mr.  Dnrrant^  the  late  owner  of  an 
estate  in  the  neighbourhood  of  Bournemouth, 
including  the  bed  of  the  smaU  stream  called  the 
Bourne,  for  about  a  mile.  Part  of  this  estate 
had  been  laid  out  for  building,  and  Mr.  Durrant 
had  laid  out  certain  priyate  roads  known  as  the 
Gasworks-road,  Princess-road,  Surrej-road,  and 
Branksome  Wood-road.  The  Gkuworks-road 
crossed  the  Bourne  by  a  bridge  known  as  the 
Gasworks  bridge,  and  the  Branksome  Wood-road 
also  crossed  the  stream  by  a  bridge.  The  surface 
water  from  the  lower  part  of  the  Gasworks -road 
was  drained  into  the  Bourne  by  pipes  put  down 
bj  Mr.  Durrant.  The  surface  water  on  the  other 
roads  and  the  upper  part  of  the  Gasworks-road 
was  either  left  to  get  Away  as  it  could  or  found  its 
way  into  the  Bournemouth  sewers  as  hereinafter 
mentioned.  Part  of  the  estate  and  the  bed  of  the 
Booroe  for  about  half  a  mile  was  within  the 
district  of  the  Branksome  Urban  District  Council, 
who  succeeded  in  1895  to  thepowers  and  duties  of 
the  Kinson  Local  Board.  Tne  sewage  from  the 
houses  on  these  roads  was  by  an  agreement  with 
the  Bournemouth  Local  Authority  carried  into 
the  Bournemouth  system  of  sewers.  The  agree- 
ment contained  a  stipulation  that  so  far  as 
possible  the  surface  water  should  be  excluded 
from  the  sewers.  As  a  matter  of  fact,  until  the 
construction  of  the  works  complained  of  in  this 
action,  no  means  were  taken  to  prevent  the 
surface  water  from  these  roads  flowing  into  the 
sewen,  and  most  of  it  did  so. 

In  1893  the  Kinson  Local  Board  passed  resolu- 
tions to  make  up  Gasworks-road  and  Princess- 
road  by  works  done  under  the  Private  Street 
Works  Act  1892  (which  they  had  adopted),  and 
^^roved  plans  and  specifications  according  to 
wiuch  the  surface  water  was  to  be  allowed  to  flow 
into  the  sewers  as  before.  The  local  board,  how- 
srer,  objected  that  this  was  a  breach  of  the  agree- 
ment with  the  Bournemouth  Local  Authority, 
snd  refused  to  sanction  any  scheme  which  did  not 
provide  a  separate  system  for  the  disposal  of  the 
surface  water.  The  plans  were  then  amended  by 
making  a  complete  system  of  surface  water 
drainage  discharp;ing  into  the  Bourne  stream  at 
the  Gasworks  bridge.  These  works  were  carried 
oat,  and  the  Gasworks-road  and  Princess-road 
were  declared  public  highways  on  the  IQth  Sept. 
1895  and  the  2i8t  Jan.  1896  respectively.  .  Plans 
were  also  approved  for  making  up  Surrey-road 
snd  Branksome  Wood-road  with  similar  surface 
water  sewers  discharging  into  the  Bourne  or  into 
the  sewers  which  so  discharged,  but  these  works 


were  not  completed  at  the  time  of  the  conunence- 
ment  of  this  action. 

The  defendants  had  also  connected  the  surface 
water  sewers  from  a  part  at  the  Poole  road — an 
ancient  highway  under  the  control  of  the  Dorset 
County  Council — with  the  surface  water  sewers  of 
Princess-road,  but  this  was  done  at  the  expense, 
and  by  the  order  of,  the  Dorset  County  Council, 
and  under  their  statutory  powers. 

The  Bourne  brook  was  the  natural  outiet  for 
surface  water  from  the  whole  district  containing 
the  streets  above  mentioned,  but  a  part  of  the 
Poole-road  so  connected  was  outside  the  natural 
watershed. 

The  plaintifPs  complained  that  the  water  flow- 
ing  through  the  defendants'  surface  water  sewers 
carried  in  suspension  considerable  quantities  of 
sand,  sOt,  and  other  solid  matter  washed  off  the 
roads,  and  that  the  effect  of  this,  and  of  the 
greatly  increased  quantity  of  water  which  was 
poured  into  the  stream  by  these  surface  water 
sewers  would  cause  floods,  and  would  silt  up  the 
bed  of  the  stream,  and  cause  expense  to  the  ^ain- 
tiffs  in  keeping  the  stijeam  and  its  bed  in  order. 
The  defenaante'  surface  water  sewers  were  pro- 
vided with  catch-pits  to  intercept  the  silt. 

The  plaintiffs,  on  the  20th  Feb.  1896,  com- 
menced this  action  for  an  injunction  restraining 
the  defendants  from  causing  or  permitting  any 
water,  or  sand,  silt,  or  other  solid  matter,  to  flow 
or  be  carried  through  any  channels,  pipes,  drains, 
or  other  artificia]  works  constructed  oy  the  defen- 
dants into  the  stream  called  the  Bourne,  in  or 
above  that  part  of  the  stream  which  belongs  to 
the  plaintiffs,  and  from  constructing  or  maintain- 
ing any  pipe,  drain,  channel,  or  other  artificial 
work  for  the  purpose  of  conveying  any  water,  or 
sand,  silt,  or  other  solid  matter  into  the  stream  in 
or  about  that  part  of  it  aforesaid,  and  from  other- 
wise trespassing  upon  the  plaintiffs'  lands,  bridges, 
and  other  property. 

The  sections  of  the  Acts  of  Parliament  on  which 
the  argument  principally  turned  were : 

The  PubHc  Health  Act  1875  (38  &  39  Yict. 

C.  55) : 

Seot.  15.  Every  local  authority  shall  keep  in  repair 
all  sewers  belonging  to  them,  and  shall  oanse  to  be 
made  snoh  sewers  as  may  be  neoessary  for  effectoally 
draining  their  distriot  for  the  pnrposes  of  this  Aot. 

Sect.  17.  Nothing  in  this  Aot  shall  authorise  any  local 
authority  to  make  or  use  any  sewer,  drain,  or  outfall  for 
the  purposes  of  conveying  sewage  or  filthy  water  into 
any  natural  stream  or  watercourse,  or  into  any  canal, 
pond,  or  lake,  until  such  sewage  or  filthy  water  is  freed 
from  all  ezcien^entitious  or  other  foul  or  noxious  matter 
such  as  would  affect  or  deteriorate  the  purity  and  quality 
of  the  water  in  such  stream  or  wateroourse,  or  in  such 
canal,  pond,  or  lake. 

The  Private  Streets  Works  Act  1892  (55  &  56 
Vict.  c.  57) : 

Sect.  9. — (1.)  The  urban  authority  may  include  in  any 
works  to  be  done  under  this  Act  with  respect  to  any 
street  or  part  of  a  street  any  works  which  they  think 
neoessary  for  bringing  the  street  or  part  of  a  street,  as 
regards  sewerage,  drainage,  level,  or  other  matters,  into 
conformity  with  any  other  streets  (whether  repairable  or 
not  by  the  inhabitants  at  large),  including  the  provision 
of  separate  sewers  for  the  reception  of  sewage  and  of 
surface  water  respectively.  • 

There  was  considerable  conflict  of  evidence  as 
to  the  effect  of  what  the  defendants  had  done, 
and  idso  as  to  the  plaintiffs'  acquiescence,  but 
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the  jadffe  oame  to  the  conclasion  tliat  the  plaintiffs 
had  faifed  to  prove  any  appreciable  damage  up  to 
the  present  time,  and  had  done  nothing  which 
amounted  to  acquiescence. 

Swinfen  Eady,  Q.G.  and  E.  A.  Hadley  for  the 
plaintiffs. — The  works  of  which  the  plaintiffs 
complain  were  constructed  under  the  Private 
Streets  Works  Act  (55  &  56  Vict.  c.  57),  which 
enables  the  defendants  to  exercise  the  powers  of 
the  Public  Health  Act  in  private  roads  and  pro- 
vides for  the  expenses  of  so  doing.  But  those 
Acts  do  not  give  any  power  to  the  local  authority 
to  pour  water  from  their  surface  sewers  into 
natural  watercourses,  and  they  will  be  restrained 
by  the  court  from  doing  anything  not  expressly 
within  their  powers,  wUch,  independently  of  the 
Act,  would  give  anyone  a  cause  of  action : 

Oloisop  V.  Heaton  and  Is!€worth  Local  Boards  40 
L.  T.  Bep.  736 ;  12  Ch.  Div.  102. 

The  evidence  shows  that  some  nuisance  and 
damage  has  been  caused  to  the  plaintiffs,  and 
that  much  more  will  cf^rtainly  oe  caused  in 
the  future.  That  is  sufficient  ground  for  the 
interference  of  the  court : 

Ooldtmid  v.  Turibridge  TTtflb  Improvement  Com- 
misHoners,  14  L.  T.  Bep.  54 ;  L.  Bep.  1  Oh.  349. 

It  is  no  defence  for  the  defendants  to  say  that  it 
is  difficult  to  get  rid  of  the  water  any  other  way : 

Attorney '(hneral  v.  Colney  Hatch  Lunatic  Aeylum, 
19  L.  T.  Bep.  708 ;  L.  Bep.  4  Ch  146. 

Vernon  Smith,  Q.G.  and  Bowden  for  the  defen- 
dants.— The  plaintiffs  had  full  notice  of  the 
plans  for  these  works  lone  before  they  wei*e  con- 
structed, and  the  proceonre  under  the  Private 
Streets  Works  Act  gave  them  fall  opportunities 
of  objecting;  tbe  whole  of  the  defendants*  cor- 
respondence with  the  Local  Government  Board 
was  communicated  to  them,  but  they  never  made 
any  objection  to  the  plans.  If  they  ever  had  any 
remedy,  they  have  lost  it  by  acquiescence.  But  we 
Sfe  acting  within  our  statutory  powers.  Sect.  15 
of  the  Public  Health  Act  requires  us  to  drain 
our  district,  which  includes  disposing  of  the  sur- 
huoe  water ;  and  sect  15  forbids  us  to  drain  sewage 
or  filthy  water  into  a  natural  stream,  clearly 
showing  that  we  may  so  drain  water  which  is  not 
filthy: 

Ainley  v.  Kirkheaton  Local  Board,  60  L.  J.  734,  736, 
Ch. 

In  the  next  place,  the  council  are  riparian  pro- 
prietors, for  the  Gas  works- road  crosses  the 
Bourne  by  a  brid^  which  is  vested  in  them,  and 
as  riparian  proprietors  they  are  entitled  to  drain 
their  surface  water  into  the  stream :  ( Angell  on  the 
Law  of  Watercoorses.  7th  edit., p.  120).  And  we  are 
entitled  to  a  reasonable  use  of  the  stream,  and 
are  not  confined  to  draining  into  it  the  water 
from  the  bridge : 

EaH  of  Sandwich  v.   Great    Northern    Railway 
Oompanyt  10  Ch.  Div.  707. 

The  streets  are  within  the  watershed  of  the 
stream,  and  the  council  have  a  right  to  use  the 
natural  drain  of  the  district,  and  to  assist  the 
water  to  get  there.  The  evidence  shows  no  actual 
damage,  and  the  action  is  merely  a  qtUa  timet 
action.  There  is  no  evidence  of  any  danger  of 
serious  increase  in  the  quantity  of  water  sent 
down,  and  as  to  silt,  the  water  from  the  roads  is 
not  more  heavily  charged  with  silt  than  that 
which  gets  into  uie  stream  from  the  land  on  each 


side,  and  water  charged  with  silt  is  not  filthy 
within  the  meaning  of  sect.  17  of  the  Pablio 
Health  Act.  The  council  are  a  public  body  dis- 
charging an  important  public  duty,  and  the  ooort 
will  scrutinise  the  evidence  closely,  and  will  not 
interfere  unless  substantial  damage  is  proved  : 

TAllywhite  v.  Trimmer,  16  L.  T.  Bep.  318  ;  36  L.  J. 
525,  Ch. 

In  any  case  of  a  quia  timst  action,  which  this 
is,  the  plaintiff  is  not  entitled  to  an  injunction 
unless  he  shows  substantial  damage,  or  that  the 
anticipated  damage  will  be  irreparable : 

Balvin  ▼.  North  Braneepeth  Coal  Company,  31 
L.  T.  Bep.  154 ;  L.  Bep.  9  Ch.  App.  705 ; 

Fletcher  t.  Bealey,  52  L.  T.  Bep.  541 ;  28  Ch.  Div. 
689. 

Swinfen  Body,  Q.O.  in  reply.     ^^  ^^  ^^^ 

April  10,  1897.— North,  J.,  after  stating  the 
facts  as  above,  proceeded : — In  the  sewers  for  the 
surface  water  which  the  defendants    had  been 
laying,  there  are  gulleys  provided  in  the  usunl  way 
to  give  the  water  access  from  the  roads  to  the 
sewers,  and  they  are  all  provided  with  catch-pita 
which,  according  to  the  evidence  before  me,  are  of 
the  best  kind  that  is  known,  and  are  used  in  those 
places  where  the  greatest  pains  are  taken  with 
work  of  this  sort    It  is  said  that  the  defendants 
will  be  discharging  sand  and  silt  into  the  brook. 
The  object  of  these  catch-pits  is  to  arrest  any- 
thing of  that  sort,  to  catch  it  in  the  pits,  and 
prevent  it  flowing  onwards  towards  the  brook. 
There  is  a  deposit  left  in  them,  and  that  deposit  it 
is  the  duty  of  the  persons  who  have  the  charge  of 
the  roads  to  clean  out  from  time  to  time.    They 
are  cleaned  out  according  to  the  usual  practioe 
something  like  once  a  fortnight.    The  result  of 
the  work,  as  shown  by  the  cleaning  that  takes 
place,  is  that  a  considerable  portion  of  the  sand 
and  silt  that  goes  down  the  gulleys  is  arrested  by 
these  catch-pits  and  goesno  furUier,  but  of  ooorse 
it  is  obvious,  if  there  is  heavy  rain  and  the  stream 
is  strong,  it  is  impossible  that  all  the  sand  and 
silt  can  oe  arrested  in  catch-pits  of  this  sort  so 
that  the  water  goes  out  clean  at  tbe  other  side ; 
and  although  no  doubt  the  catch-pits  do  arreiit  a 
considerable  quantity,  they  cannot  in  time  of  flood 
prevent  the  water  that  passes  out  of  the  catch- 
pits  being  to  some  extent  charged  with  sand  and 
mud.    The  Bourne  is   a  stream  which  an  the 
Gasworks  bridge  and  at  the  bridge  in  the  Brank- 
some  Wood-road  is  about  four  feet  wide  and 
somewhat  wider  lower  down.    The  banks  are  in 
some   parts   low   and   in   others   higher.     The 
water,  when  there  is  a  normal  flow,  is  only  a 
few  inches   in   depth,    but   in   high   flood  the 
water  in  parts  rises  in  the  brook  and  flows  on 
to  the  lawns  and  gardens  on  each  side.    The  soil 
of  the  whole  district  is  very  sandy  and  friable,  with 
some  little  g^vel.    The  soil  l>eing  loose,  a  good 
deal  of  sand  and  silt  is  carried  down  by  th  stream- 
The  plaintiffs  say  that  at  the  present  time  when- 
ever the  water  is  high  the  stream  is  rendered  torfaid 
and  dirty,  in  oonseouence  of  the  sand  and  silt  held 
in  suspension  in  the  water.    The  plaintiffs  and 
Mr.  Durrant  have  been  in  the  habit,  from  time  to 
time,  of  clearing  the  sand  out  of  tbe  stream,  and 
they  have,  in  certain  nlaces,  what  are  caJled  stops 
in  uie  stream  to  facilitate  the  collection  of  w» 
sand.    Then,  as  regards  the  rainf idl  of  the  dis- 
triot»  it  is  said  that  part  of   it  is  evaporated. 
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and  that  a  good  deal  is  taken  up  by  the  soil. 
Bat,  thongh  there  is  some  dispute  about  it,  I 
think  that  the  evidence  shows  that  some  part  of 
it  dearly  does  flow  down  the  brook.  Of  course, 
that  which  is  taken  up  by  the  soil  does  not  go  to 
the  brook  directly,  but  the  brook  is  the  lowest 
part  of  the  district,  and  whatever  sinks  into  the 
soil  does,  to  some  extent  at  any  rate,  find  its  way 
through  the  strata  and  get  down  to  the  brook. 
Now,  the  defendants  are  so  arranging  the  surface 
drains  as  to  carry  the  water  down  into  the  brook, 
and  the  plaintiffs  complain  of  that,  and  say  that 
the  defendants  cannot  do  it.  Well,  what  is  to  be 
done  with  it  ?  It  cannot  be  left  to  stand  on  the 
roads,  because  one  knows  what  the  evil  effects 
produced  by  that  have  been  down  to  the  present 
time,  and  when  the  roads  ai-e  made  up  they  must 
he  drained.  The  Public  Health  Act  says  what 
the  defendants  are  to  do.  [His  Lordship  read  the 
15th  section  of  that  Act.]  This  water  which  gets 
on  to  the  roads  has  to  be  got  away,  and  that  can 
only  be  done  by  making  channels  and  sewers  for 
carrying  it  off.  Then  the  question  is.  Where  is 
it  to  go  P  In  the  natural  course  it  flows  into  the 
stream  directly  or  indirectly,  because  that  is  the 
natural  drain — if  I  may  use  such  a  term — which 
carries  off  the  water  of  the  district.  Now,  anyone 
who  is  familiar  with  the  banks  of  a  stream  when 
heavy  rains  begin,  know  well  enough  that  the 
▼ery  first  thing  you  see  go  into  the  stream,  and 
the  first  thing  which  is  visible,  is  the  drainage  from 
the  road.  Whenever  a  road  gets  near  a  stream, 
you  find  at  that  point  the  dirty  water  b^  gins  to 
pour  down  the  stream.  If  the  stream  is  a  small 
one,  it  very  soon  makes  the  whole  of  it  muddy ;  if 
it  is  a  larger  one,  you  will  see  there  will  be  a 
mnddy  line  down  near  the  banks,  which,  as  the 
rain  goes  on,  increases  till  the  whole  of  the 
water  is  dirty.  The  witnesses  say  the  course  in- 
variably adopted  in  cases  of  this  sort  is  to  tarn 
the  surface  drainage  into  the  stream,  and  it 
certainly  would  be  a  startling  thing  to  be  told 
now  that  it  was  the  duty  of  the  sanitary 
authorities  all  over  England  to  keep  the  rainfall 
out  of  the  natural  streams  by  some  artificial 
arrangements  made  for  the  purpose.  I  think 
that  is  contrary  to  the  Public  Health  Act  itself. 
I  have  i-ead  the  15th  section.  The  16th  section 
is  not  material  for  this  purpose,  and  then  follows 
the  17th,  which  seems  in  two  or  three  cases  to 
have  been  held  to  be  a  sort  of  proviso  to  the 
previous  section.  [His  Lordship  read  sect.  17 
and  continued:]  I  think  that  section  recognises 
in  the  clearest  way  that,  subject  to  complving 
with  the  provisions  of  that  section,  the  local 
authority  have  a  right  to  empty  their  drains  into 
a  natural  stream,  or  canal,  pond,  and  so  on. 
observing  of  courtie,  as  I  said,  the  provisions  of 
that  section.  It  is  clear  from  that,  to  my  mind, 
that  they  may  turn  clean  water,  or  what  I  may 
call  cleaned  water,  into  a  stream.  They  may 
even  turn  sewage  or  filthy  water  into  a  stream 
if  they  free  it  frcm  such  particular  matters  as 
are  mentioned  as  would  deterioi-ate  the  Hti'eam 
itself.  Then  it  is  said  the  result  of  turning  these 
sewers  into  the  stream  will  hp>  to  add  a  great  deal 
of  additional  water  to  the  stream,  and  it  will  flow 
over  more  readily  than  it  did  before.  [His  Lord- 
ship then  examined  the  evidence  of  the  plaintiffs* 
principal  witness,  and  stated  his  conclusion  that 
there  had  been  no  appreciable  increase  either  in 
water  or  sand  in  the  brook  in  the  past  year,  and 
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that  this  was  not  whoUy  accounted  for  by  the 
dryness  of  the  year.]  Then  there  is  this  to  be 
borne  in  mind  ailso :  This  is  a  draining  of  the 
district,  and  it  is  notorious  wherever  drainage 
takes  place  more  water  is  brought  into  the  stream 
than  there  was  before.  I  do  not  say  on  the  average 
through  the  year,  but  at  a  particulai'  time.  Every- 
one knows  that  where  thirty  or  forty  years  ago  a 
stream  would  take  three  or  four  days  to  run 
down,  now  by  the  increased  drainage  it  will  run 
down  in  twenty-four  hourp,  and  a  large  stream  the 
water  of  which  would  have  held  up  for  a  fortnight 
in  old  times  nowadays  runs  down  in  three  or  four 
days.  The  result  is  that,  wherever  there  is 
drainage,  it  nec'^Bsarily  increases  and  accelerates 
the  flow  from  the  land  into  the  stream,  and  causes 
more  to  be  th^re  at  one  time  than  would  be  the 
case  but  for  the  drainage.  Yet  it  is  perfectly 
lawful  for  persons  to  drain  land  the  water  from 
which  runs  into  a  stream,  though  the  result  is 
to  swell  the  stream  more  particularly  at  times 
than  it  would  have  been  swollen  but  for  that 
drainage.  Then  it  is  said  also  in  this  case  what 
is  brought  in  is  not  the  natural  flow  from  the  land, 
but  water  brought  in  from  different  places,  and 
in  different  quantities.  That  is  true,  no  doubt ; 
bat,  when  a  local  board  is  making  sewers  to  drain 
its  district,  it  necessarily  tends  to  produce  some 
alteration  in  the  way  of  drainage  before  that  time 
As  an  illustration,  I  may  refer  to  places  where 
what  are  known  as  sewage  farms  are  used.  The 
sewage  is  collected  from  a  district,  and  is  all 
brought  to  one  particular  place,  and  when  it  has 
been  properly  purified  the  effluent  is  allowed  to 
flow  into  the  stream  at  that  place ;  that  is  to  say, 
the  water  is  brought  to  the  stream  and  allowed  to 
flow  in  by  that  operation  in  a  way  totally  different 
to  what  it  would  have  done  had  vhe  operation  not 
taken  place.  Then  we  have  the  17th  section, 
which  expressly  authorises  the  local  authorities  in 
making  these  sewers  to  drain  into  natural 
streams,  observing  always  the  provisions  of  that 
section.  Then  it  is  said  the  result  of  this  is  that 
much  more  sand  and  silt  will  be  brought 
in  than  was  the  case  before.  There  is  a 
good  deal  to  be  said  on  both  sides  of  that 
question.  No  doubt  the  facility  of  drainage  will 
help  some  sand  and  silt  down  to  the  stream  that 
otherwise  would  not  have  been  carried  there.  On 
the  other  hand,  the  quantity  of  sand  and  silt 
getting  away  from  a  well-made  road  is  much 
less  than  would  get  away  from  a  road  that  is 
loose  and  much  more  easy  to  be  washed  away. 
Then  the  catch-pits  will  do,  I  have  not  the  least 
doubt,  a  certain  amount  of  good,  and  it  is  the 
duty  of  the  board  to  attend  to  them  properly.  It 
has  not  been  suggested  they  have  not  done  so  as 
far  as  we  have  gone  yet.  But  the  question 
arises,  Is  the  letting  of  sand  or  silt  into  the 
stream  a  non-compliance  with  the  17th  section 
of  the  Public  Health  Act.  [His  Lordship  read 
that  section  again.]  Now,  there  is  no  conveyance 
here  of  sewage  in  any  sense,  and  the  only  question 
is  whether  what  is  done  is  to  convey  filthy  water. 
It  has  to  be  cleaned  and  purified  from  all  ezcre- 
mentitious  matter.  It  is  not  suggested  there  is 
anything  of  that  sort  here,  except  that  one  of  the 
witnesses  mentioned  there  would  be  a  certain 
amount  of  horse  droppings  on  the  road.  That 
one  may  put  on  one  side  altogether.  It  is  the 
duty  of  the  board  to  clean  the  roads,  and  it  is 
not  suggested  they  have  not  done  it.    It  is  to  be 
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"  freed  from  all  excrementitioas  or  other  foul  or 
noxious  matter."  Can  it  be  said  that  this  sand 
or  silt  which  gets  in  by  natural  drainage  to  a 
great  extent  is  foul  or  noxious  matter  when  it 
comes  from  a  road  P  I  do  not  see  how  it  is. 
But  that  is  not  quite  all,  because  what  is  meant 
bj  that  phrase  is  rather  defined  by  the  final 
words  of  that  section,  "  such  as  would  affect  or 
deteriorate  the  purity  and  quality  of  the  water  in 
such  stream."  I  do  not  see  how  it  can  be  said 
that  letting  down  water  into  the  stream  with  silt 
and  sand  m  it  can  be  said  in  any  way  to  deten- 
orate  the  purity  and  (quality  of  the  water  in  the 
stream,  when  at  the  time  at  which  the  water 
carrying  sand  and  silt  down  gets  into  the  stream 
it  finds  the  water  in  the  stream  charged  with  sand 
and  silt  itself  exactly  in  the  same  way  from 
natural  causes  of  wluch  no  one  can  make  any 
complaint.  It  seems  to  me  what  is  done  here  is 
not  in  any  way  a  breach  of  the  section.  The 
section  does  not  say  that  water  is  to  be  pellucid 
when  it  is  let  in.  It  is  not  to  contain  such  things 
as  will  interfere  with  the  purity  or  quality  of 
the  water  in  the  stream.  It  se^-ms  to  me  that 
what  is  here  discharged  into  the  stream  would  not 
do  so.  The  defendants  pet  up  acquiescence  on  the 
part  of  the  plaintiffs,  but  I  need  not  go  into  that. 
It  is  sufficient  to  say  I  do  not  think  they  have 
acquiesced.  I  cannot  grant  the  injunction  ihe 
plaintiffs  ask  for.  The  defendants  have  a  right 
to  discharge  the  water  from  the  surface  drains 
into  the  stream  if  they  observe  the  provisions  of 
the  17th  section.  If  the  result  of  what  is  done  is 
that  there  is  a  greater  depobit  of  sand  or  silt  in 
the  stream  than  there  was  before,  and  if  conse- 
quently the  plaintiffs  are  put  to  greater  expense 
tnan  they  have  been  in  clearing  ic  out,  they  may 
possibly  be  entitled  to  have  compensation  from 
the  defendants  under  the  provisions  of  the  Public 
Health  Act  in  sect.  308  and  other  sections.  If,  on 
the  other  hand,  the  defendants  do  discharge  into 
the  stream  what  they  are  forbidden  by  the  17th 
section  to  dischar^  into  it,  the  plaintiffs  may  be 
entitled  to  an  injunction  to  restrain  them  from 
doing  that ;  and  there  is  another  remedy  open  to 
them.  They  may,  if  the  works  are  not  proper  for 
the  purpose  for  which  they  are  made,  apply  to 
the  Local  Qovemment  Board,  under  the  299  bh 
section  of  the  Act,  to  give  directions  as  to  what 
works  ought  to  be  made  instead.  Inasmuch  a<4 
the  defendants  have,  in  my  opinion,  the  right  of 
opening  the  surface  water  sewers  into  the  Bourne, 
and  as  they  are  shown  not  to  have  used  the  sewers 
for  any  purpose  forbidden  by  sect.  17, 1  am  not 
able  to  grant  the  relief  asked.  The  result  is,  that 
the  action  must  be  dismissed  with  costs. 

Solicitors  :  Withall,  Trotter,  and  Patteson^ 
agents  for  Overbury  and  Steward,  Norwich  ; 
Pearson  and  Ooddard,  agents  for  Trevanion, 
CurtiSf  and  BidUy,  Poole. 


Friday,  May  21,  1897. 

(Before  North,  J.) 

Heston  and  Isleworth  District  Gouncii. 

V.  Grout,  (a) 

Construction  of  statutes — Repeal — Interpretation 
Act  1889  (52  &  53  Vict.  e.  63),  s,  38— Local 
govemmenf^— Public  Health  Act  1875  {38  Jt  3& 
Vict.  c.  75),  s.  150— Private  Streets  Works  Ad 
1892  (55  &  56  Vict  c.  57),  s.  22. 

The  plaintiffs,  an  urban  sanitary  authority,  gave 
notice  to  the  defendant  and  other  owners  of/roni^ 
ages  upon  a  private  street  to  sewer  and  make  up 
the  street.  Plans  and  specifications  of  the  works 
required  had  been  duly  prepared  before  giving 
the  notices.  The  time  for  the  owners  to  do  the 
work  having  expired,  the  plaintiffs  applied  to  the 
Local  Qovemment  ,Board  to  sanction  a  loan  for 
the  purpose  of  doing  the  work  themselves.  The 
Local  Qovemment  Board  delayed  sanctioning 
the  loan  tUl  Nov.  1894.  In  the  meantime,  the 
plaintiffs  had  adopted  for  their  district  the 
Private  Streets  Works  Act  1892,  which  provides, 
sect.  25,  that  "  sect.  150  of  the  Public  Health  Act 
1875  shall  not  apply  to  any  part  of  a  district  in 
which  this  Act  is  in  force.  Notwithstanding 
their  adoption  of  this  Act,  the  plaintiffs  did  the 
works  in  pursuance  of  their  oriainal  notice^  and 
apportioned  the  expenses.  The  defendant,  having 
refused  to  pay,  the  plaintiffs  took  out  this  eujn- 
m^is  for  a  declaration,  under  sect.  257  of  the 
Public  Health  Act  1875.  that  the  expenses  appor- 
tioned  on  the  defendants  land  were  a  charge  on 
the  property. 

Held,  that,  by  virtue  of  the  notice  of  the  30th  Oct. 
1891,  the  plaintiffs  had  acquired  rights  and  the 
defendant  had  incurred  an  obligation  or  liability 
under  sect.  150  of  the  Public  Health  Act  1875 
vyithin  the  meaning  of  sect.  38  of  the  Interpre- 
tation Act  1889,  and  the  plaintiffs  were  therefore 
entitled  to  proceed  under  their  notice,  notwUk- 
standing  the  repeal  of  that  Act  by  sect.  25  of  ihe 
PHvate  Streets  Works  Act  1892. 

This  was  an  originating  summons,  taken  out 
by  the  Heston  and  Isleworth  District  Council, 
for  a  declaration  that  a  sum  of  1582.  148.  lOd., 
the  proportion  settled  by  their  surveyor  to 
be  due  from  the  defendant  of  thn  expenses 
of  sewering,  levelling,  kerbing,  (channelling, 
paving,  and  making  good  Prince  Regent-road« 
Honnslow,  a  privat^  street  within  the  distnct 
of  the  council,  with  interest  and  costs,  were 
a  charge  on  the  premised  of  the  defendant 
fronting  on  the  street,  and  to  have  this  charge 
realised. 

On  the  30th  Oct.  1891  the  Heston  snd  Isleworth 
Local  Board,  by  which  name  the  council  were 
known  until  the  passing  of  the  Local  Qovemment 
Act  1894,  had  served  notices  on  the  owners  of 
propei*ty  fronting  Prince  Begent-road,  under 
sect.  150  of  the  Public  Health  Act  1875,  requiring 
them  to  sewer,  level,  kerb,  channel,  pave,  and 
make  good  Prince  Regent-road  within  three 
months  from  that  date,  before  giving  the  notices 
the  council  had  caused  plans  of  the  works  required, 
and  an  estimate  of  the  costs  thereof,  to  be  pre- 
pared and  deposited  in  their  office,  and  kept  open 
for  public  inspection  as  required  by  the  section. 
None  of  the  proprietors  did  the  work  required 

(a)  Reported  by  J.  R.  Bbooki,  Esq.,  BMrrijrter-»t-L*w. 
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themselyes,  and  the  time  for  doing  it  having 
eUpaed,  the  local  board  on  the  22nd  March  1891 
passed  a  resolution  to  apply  to  the  Local  Govern- 
ment Board  to  sanction  a  loan  for  thn  purpose  of 
doing  the  proposed  works  in  Prince  IlegeDt-i*oad 
and  certain  other  works.  The  Local  Government 
Board  on  the  25th  Aug.  1892  held  an  inquiry 
before  one  of  their  inspectors  into  the  subject- 
matter  of  the  application.  No  objection  was 
made  to  the  proposed  works  at  this  inquiry  by  the 
defendant  or  any  other  of  the  owners,  but  the 
local  board  pobtponed  their  consent  to  the  loan 
pending  the  completion  to  their  satisfaction  by 
the  local  board  of  certain  works  connected  with 
the  sewage  outfall,  and  in  consequence  of  this 
postponement  the  sanction  of  the  Local  Govern- 
ment Board  to  the  loan  in  question  was  not  given 
until  the  12tb  Nov.  1894 

In  the  meanwhile,  on  the  12th  June  1894,  the 
local  board  had  passed  a  resolution  adopting  in 
their  district  the  Private  Streets  Works  Act 
1892. 

Immediately  on  receipt  of  the  consent  of  the 
Local  Gk>vemment  Board  the  council  took  steps 
to  carry  out  the  works,  and  on  the  11th  I^ec. 
1894  issued  advertisements  for  tenders  for  the 
work  to  be  done  according  to  the  same  plans  and 
specifications  as  were  re&rred  to  in  the  original 
notice  of  the  dOth  Oct.  1891. 

Contracts  were  signed  on  the  30th  Jan.  1895. 
and  the  work  having  been  done  the  plaintiffs'' 
surveyor  apportioned  the  costs  accordiag  to  the 
Act  among  the  frontagers,  including  the  defen- 
dant. 

Notice  of  this  apportionment  was  served  on  the 
defendant  on  the  20th  Oct.  1895.  He  took  no 
objection  to  the  apportionment,  and  on  the  20th 
March  1896  payment  was  demanded.  The  defen- 
dant refused  to  pay,  on  the  ground  that  the 
plaintifEs  could  not,  after  the  lapse  of  time,  and 
the  adoption  of  the  Private  Streets  Act  1892, 
proceed  on  their  old  notices  under  sect.  150  of 
the  Public  Health  Act,  but  ought  to  have 
taken  fresh  proceedings  under  the  Private  Streets 
Works  Act. 

This  summons  was  taken  out  to  decide  the 
question. 

The  sections  of  the  Acts  on  which  the  argument 
tmns  are  as  follows : — 

The  Private  Streets  Works  Act  1892  (55  A  56 
Vict  c.  57) : 

Sect.  24.  All  poweta  given  to  a  local  authority  under 
tiu  Act  ihall  be  deemed  to  be  in  addition  to  and  not  in 
derogation  of  any  other  powers  conferred  upon  such 
local  authority  by  any  Act  of  Parliament,  law,  or  custom, 
■ad  sooh  otber  powerd  may  be  exercised  in  the  same 
suumer  as  if  this  Act  had  not  been  passed. 

Sect  28.  Neither  sections  ope  hundred  and  fifty,  one 
lumdred  and  fifty-one,  and  one  hundred  and  fifty-two  of 
the  Public  Health  Act  1875,  or  section  forty-oue  of 
tbe  Pnblio  Health  Acts  Amendment  Act  1890,  shall 
spply  to  any  district,  or  part  of  a  district,  in  which  this 
Aot  is  in  force. 

The  Interpretation  Act  1889  (52  &  53  Yict. 

C63): 

Sect.  38.— (2.)  Where  this  Act  or  any  Act  passed  after 
the  commencement  of  this  Act  repeals  any  other  enaot- 
tMoat,  then,  unless  the  contrary  intention  appears,  the 
tspesl  shall  not — 

(a.)  Bevive  anything  not  in  force  or  existing  at  the 
time  at  which  the  repeal  takes  effect ;  or 

(b.)  Affeot  the  previous  operation  of  any  enactment  bo 


repealed  or  anything  duly  done  or  suffered  under  any 
enactment  so  repealed  ;  or 

(c.)  Affect  any  right,  privilege,  obligation,  or  liability 
acquired,  accrued,  or  incurred  under  any  enactment  so 
repealed;  or 

(d.)  Affect  any  penalty,  forfeiture,  or  punishment 
incurred  in  respect  of  any  offence  committed  against 
any  enactment  so  repealed. 

Warmingtont  Q.G.  and  Morton  Smith  for  the 
District  Council. — It  is  admitted  that  the  notice 
given  by  the  council  on  the  30th  Oct.  1891  was 
perfectly  good  at  the  time  that  they  gave  it,  and 
that  eveiything  which  is  required  to  be  done 
by  sect.  150  of  the  Public  Health  Act  1875  was 
done  by  the  council  before  it  was  given.  The 
proper  rc'sulution  had  been  nassed  and  the  plans 
and  estimates  prepared  lind  deposited  as  required. 
Then  it  is  said  the  council  cannot  proceed  under 
that  notice  because  they  have  adopted  the  Private 
Streets  Works  Act  1892,  sect.  28  of  which  says : 
"  Sects.  loO.  151,  a&d  152  of  the  Pablic  Health 
Act  1875  shall  not  apply  to  any  district  or  part  of  a 
district  in  which  this  Act  is  in  force."  But  that 
must  be  read  with  the  Interpretation  Act  of  1889, 
which  is  a  general  Aot  laying  down  rules  for  the 
interpretation  of  statutes.  Sect.  38  of  that  Aot 
provides  that,  "  When  any  Act  passed  after  the 
passing  of  this  Act  repeals  any  other  enactment, 
then,  unless  the  contrary  intention  appears,  the 
repeal  shall  not,  amongst  other  things,  affect  any- 
thing done  or  suffered  under  the  enactment  so 
repealed,"  or  "  affect  any  right,  privilege,  obliga- 
tion, or  liability  acquired,  accrued,  or  in^curred 
under  any  enactment  so  repealed  '*  The  notice  given 
and  the  preparation  of  plans  and  specifications  by 
the  council  were  things  done  within  the  meaning 
of  that  savine  clause,  and  the  defendant  had 
incurred  a  liaDility  to  do  or  pay  for  these  works, 
and  we  had  acquired  a  right  to  do  the  works,  and 
make  him  pay  for  them.  The  decisions  of  Felkin 
V.  Berridge  (9  L.  T.  Rep.  333;  15  0.  B.  N.  S. 
257)  and  Barnes  v.  Edleston  (33  L.  T.  Hep.  822 ; 
1  Ex.  Div.  102),  upon  similar  saving  clauses  in 
.  other  Acte  of  Parliament,  really  cover  the  case. 
It  is  suggested  that  the  coanc'd  had  abandoned 
their  no 'ice,  but  the  evid^^nce  shows  that  they  had 
done  nothing  of  the  kind. 

Macmorran,  QC.  and  Bibton  for  the  defendant. 
— The  defendant  had  a  right  to  assume,  when 
nothing  was  done  under  the  notice  for  four  years, 
that  it  was  abandoned,  specially  when  he  knew 
that  the  council  had  adopted  the  Private  Streets 
Works  Act  1892.  That  Act  does  not  merely 
alter  procedure ;  it  altogether  changes  the  righto 
of  the  parties.  It  enables  the  council  to  pro- 
ceed without  first  requiring  the  frontagers  to 
do  the  work,  and  enables  them  to  apportion 
the  cost  not  merely  according  to  the  frontage, 
but  according  to  the  benefit,  and  it  enables  the 
persons  charged  to  raise  objections  in  a  way  and 
upon  grounds  which  they  could  not  do  under  the 
Public  Health  Act;  they  can  object  to  the 
expediency  and  expense  of  the  works,  and  also 
object  on  the  ground  that  they  are  not  benefited. 
The  fact  that  the  council  had  given  a  notice  did 
not  prevent  them  proceeding  under  the  Private 
Streets  Works  Act,  and  they  ought  to  have  done 
so.  The  enactment  that  those  sections  shall  not 
apply  to  the  district  is  not  a  repeal  within  the 
meaning  of  the  Interpretation  Act.  But  if  it 
were,  nothing  had  been  done,  and  no  right  or 
liability  had  accrued  within  the  meaning  of  that 
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Act.  The  giving  the  notice  imposed  no  liability 
on  the  defendant;  his  liability  could  only  arise 
when  the  work  was  done  and  the  cost  apportioned ; 
it  gave  the  council  no  right,  only  an  option,  to 
do  the  work,  and  an  option  is  not  an  accrued 
right  within  the  meaning  of  such  a  saving  clause : 

Abbott  V.  The  Minister  of  Lands,  72  L.  T.  Bep.  402  ; 
(1895)  A.  C.  425. 

The  two  cases  quoted  by  Mr.  Warmington  do  not 
apply.  In  the  first  case  a  right,  and  in  the 
second  a  liability,  had  indisputably  accrued. 

NoBTH,  J. — I  need  not  trouble  yon,  Mr.  Warm- 
ington. I  think  the  case  is  clear.  [His  Lordship 
stated  the  facts  of  the  case  as  above  and  cou- 
tinned:]  Now  did  the  plaintiffs  abandon  the 
intention  to  do  these  works  P  The  evidence  from 
beginning  to  end  shows  that  they  never  had  any 
idea  of  abandoniug  them  at  all.  They  did  their 
best  forthwith  to  have  them  completed.  [His 
Lordship  further  examined  the  evidence  on  this 
point  and  continued :]  The  evidence  shows  as 
clearly  as  possible  that  the  board  had  no  intention 
whatever  of  abandoning  the  work ;  on  the  Cdntrary 
they  were  pressing  it  on  as  fast  as  they  could,  aud 
the  difficulties  which  arose  and  cauned  delay  were 
not  of  their  creation.  So  far,  thei  efoi*e,  it  is  clear 
there  was  no  abandonment  by  them,  and  no  inten- 
tion of  abandonment.  Of  course  it  is  possible 
that  their  doing  nothing  might  have  entitled  the 
defendant  to  come  to  the  conclusion  that  there 
had  been  an  abandonment ;  or,  in  other  word:*, 
th^ir  omisBion  to  take  any  steps  might  have 
estopped  the  plaintiffs  from  saying  that  the  iaten. 
tion  to  do  the  work,  or  require  the  work,  con- 
tinued. I  do  not  find  that  the  defendant  was 
under  that  impression.  It  is  not  suggested  even 
that  he  believed  there  was  an  abandonment  or 
that  he  in  any  way  altered  bis  position  by  reason 
of  the  omission  of  the  plaintiffs  to  do  the  work 
during  the  period  I  have  mentioned.  The  sugges- 
tion tnat  there  was  an  abandonment,  or  that  the 
defendant  was  entitled  to  say  there  was  an  aban- 
donment seems  to  me  to  rail  altogether.  The' 
other  question  is,  as  to  what  the  position  of  the 
parties  is,  having  regard  to  the  adoption  of  the 
Private  Streeto  Works  Act  1892  on  the  1st  Aug. 
1894.  It  is  said,  and  it  is  clear  on  looking  at  the 
Acts,  that  the  arrangements  made  under  the  Act 
of  1892  for  carrying  out  these  street  improvements 
are  different  from  those  which  are  contained  in 
sect.  150  and  other  sections  of  the  Act  of  1875. 
No«v  the  Act  of  1892  sayi«,  **  Neither  sects.  150, 151, 
and  152  of  the  Public  Health  Act  1875  nor  sect.  41 
of  the  Public  Health  Acts  Amendment  Act  1890, 
shall  apply  to  any  district  or  part  of  a  district, 
in  which  this  Act  is  in  force."  Now,  if  this  Act 
had  been  in  force  in  the  district  before  the  plain- 
tiffs had  resolved  in  1891  to  make  up  the  new 
street,  and  had  given  notice  to  the  defendant  that 
that  would  have  to  be  done,  it  is  clear  then  they 
could  not  have  done  it  under  the  Act  of  1875. 
This  Act  of  1892  is  the  one  which  would  have 
applied  there,  and  they  could  not  have  put  in 
force  sect.  150  of  the  earlier  Act.  But  in  the  pre- 
sent case  considerable  proceedings  had  been 
taken,  as  I  have  pointed  out,  before  the  Act 
applied  to  this  district  at  all.  Now  what  is  the 
effect  of  that  P  The  d8th  section  of  the  Interpre- 
tation Act  1889  deals  oenerally  with  the  effect  of 
the  repeal  of  one  Act  oy  another.  It  says :  [His 
Lordship  read  the  section  to  the  end  of  sub- 


sect.  (<2).]  Is  s^ct.  151  of  the  Act  of  1875  repealed 
by  the  Act  of  1892  ?  It  is  suggested  it  is  not 
repealed,  because  the  Act  of  1892  does  not  say 
that  the  section  is  repealed  at  all,  but  merely  that 
that  section  shall  not  apply  to  a  district  where  the 
Act  of  1892  is  in  force.  If  that  is  not  a  repeal, 
then  I  see  nothing  to  prevent  sect.  24  applyiog, 
and  sect.  24  says  this :  [His  Lordship  read  that 
section.]  Now,  if  that  section  applies,  all  the 
powers  existing  in  the  Act  of  1875  remain,  and 
what  was  commenced  before  the  Private  Streets 
Works  Act  was  adopted  could  be  enforced,  not- 
withstanding that  adoption.  But  suppose,  on  the 
other  hand,  the  provision  of  sect.  150  does  not 
apply  to  this  district,  being  repealed,  then  we  can 
come  to  this — that  the  repeal  is  not  to  affect "  any 
right,  privilege,  obligation,  or  liability  acquired, 
accrued,  or  incurred  under  any  enactments  so 
repealed."  The  matter  stands  in  this  way:  that 
proceedings  had  been  taken  long  before  the  adop- 
tion of  the  Act  under  sect.  150  of  the  Act  of  1875 ; 
those  proceedings  were  in  active  progress  at  the 
tim-4  when  the  Act  was  passed.  The  plaintiffs 
were  carrying  out  the  work  which  they  had  power 
to  do  under  sect.  150.  They  had  given  the  proper 
notices,  they  were  doing  their  best  to  get  the 
money,  and,  as  soon  as  they  got  the  money,  they 
went  on  aud  had  the  works  completed.  That  is 
the  position  the  plaintiffs  were  in.  The  defendant 
was  in  this  position:  he  had  a  valid  binding 
noticH  given  to  him  to  do  the  work ;  there  was  an 
existing  provision  that,  if  he  did  not  do  it,  the 
plaintiffs  might  do  it,  and  they  were  taking  steps 
to  do  it.  Then  sect.  150  says  the  defendant  is  to 
pay  for  it.  That  seems  to  be  a  liability  expressly 
existing  and  preserved,  notwithstanding  the  repeal 
of  the  150th  section,  if  *•  repeal "  is  the  right  word 
to  use  in  respect  of  it.  Under  these  circumstances, 
it  seems  to  me  that  the  plaintiffs  are  entitled  to 
the  relief  they  ask. 

Solicitors :  H,  B.  Pedke ;  Woodbridge  and  8on». 
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Thuraday,  May  6, 1897. 

(Before  Hawkins,  and  Wriqht,  JJ.) 

Debbtshire  (app.)  v.  Hotjliston  (resp.).  (a) 

Adulteration  of  Food  —  FaUe  Warranty  — 
Prosecution  for  giving  —  GhiiUy  Intent  — 
Necessity  of  showing — Sale  of  Food  and  Drtigs 
Act  1875  (38  ij&  39  Vict.  c.  63),  s.  27. 

To  constitttte  the  offence  under  sect,  27  of  the  Sale 
of  Food  and  Drugs  Act  1875,  of  giving  a  false 
warranty  in  writing  to  a  purchat^  in  respect  of 
an  article  of  food,  guilty  Knowledge  is  necessary, 
and  to  convict  a  person  under  the  seetion  it  is 
necessary  to  show  that  such  person  when  he 
gave  the  warranty  knew  thcU  the  warranty  was 
false. 

Case  stated  by  Mr.  Headlam,  stipendiary  magis- 
trate for  the  city  of  Manchester. 

On  the  13th  and  20th  Nov.  1896,  upon  the 
information  and  complaint  of  the  respondent,  an 
inspector  of  nuisances  for  the  city  of  Manchester, 
the  appellant  appeared  before  the  magistrate 
upon  a  summons  for  having,  on  the  8th  Sept. 
1896,  at  the  city  of  Manchester,  given  a  false 
warranty    in    writing   to   a   pnrohaaer  named 

Ui)  B«pOTlad  by  W.  W.  Out,  Eiq.,  Barriatcr^t-Law. 
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HopkinB  in  respect  of  an  article  of  food  then 
sold  hj  him  to  Hopkins  and  Babseqaent]  j  sold 
by  Hopkins  to  the  respondent,  snch  article  of 
food  not  being  of  the  natnr**,  substance,  and 
quality  of  the  sulicle  demanded  by  the  respondent. 

The  facts  were  these : — 

The  respondent,  on  the  16th  Sept.  1896,  went 
to  the  shop  of  one  Hopkins,  a  retail  grocer  in 
Manchester.  On  the  counter  in  the  shop  was  a 
quantity  of  butter  marked  **Pure  butter  lOd.," 
and  the  respondent  pointing  to  this  butter  asked 
for  and  was  supplied  with  a  pound  of  the  butter. 

One-third  part  of  this  butter  was  analysed  by 
the  public  analyst,  who  gave  his  certificate,  and 
upon  the  hearing  proved  that  the  butter  in 
question  was  adulterated,  containing  23  per  cent. 
ol  water. 

Hopkins  had  previously,  on  the  8th  Sept.  1896, 
purchased  the  butter  from  the  appellant  as  the 
same  in  nature,  substance,  and  quttlity  as  that 
demanded  of  him  by  the  respondent,  and  with  a 
written  warranty  to  that  effect,  namely, 
''Warranted  pnre  butter."  Hopkins  had  no 
reason  to  believe  when  he  sold  it  that  the  article 
was  otherwise,  and  he  sold  it  in  the  same  state  as 
when  he  purchased  it. 

A  summons  was  taken  out  against  Hopkins 
under  sect  6  of  the  Sale  of  Food  and  Drugs  Act 
1875,  but  was  dismissed  upon  his  proving  (under 
sect.  25)  that  he  had  purchased  the  butter  from 
the  appellant  with  a  like  warranty,  and  that 
he  sold  it  in  the  same  state  as  when  he  pur- 
chased it. 

The  present  summons  was  then  taken  out 
against  the  appellant,  under  sect.  27.  for  having 
given  a  false  warranty  in  writing  to  Hopkins  upon 
the  sale  of  the  butter  to  him. 

The  appellant  had  parchased  the  butter  on  the 
22nd  Aug.  1896,  from  a  merchant  in  Limerick  as 
the  same  in  nature,  substance,  and  quality  as  that 
so  sold  by  the  appellant  to  Hopkins  and  with  a 
written  warranty  to  that  effect,  namely, 
''Guaranteed  pure  Irish  butter." 

It  was  contended  for  the  appellant :  (1)  That 
it  was  neoessaiy  to  prove  that  the  appellant  at 
the  time  when  he  gaTc  to  Hopkins  the  warranty 
in  question,  knew  that  it  was  false.  (2)  That  on 
the  facts  above  stated  the  appellant  was  entitled 
to  be  discharged  from  the  prosecution  by  virtue 
of  sect  25  of  Sie  Act. 

It  was  contended  on  behalf  of  the  respondent : 

(1)  That  it  was  not  necessary  to  prove  that  the 
appellant  at  the  time  when  he  gave  the  warranty 
in  ouestion  to  Hopkins  knew  that  it  was  false. 

(2)  Tliat  on  the  facts  stated  the  appellant  was 
not  entitled  to  the  protection  afforded  by  sect.  25. 

The  macnstrate  was  of  opinion  that  the  con- 
tentions of  the  respondent  were  correct  in  law 
and  convicted  the  appellant  imposing  a  penalty 
of  52.  and  oosts. 

The  questions  for  the  opinion  of  the  Court  were : 
(1)  Whether  it  was  necessary  to  prove  gpuilty 
knowledge  on  the  part  of  the  appellant  in  giving 
the  warranty  to  Hopkins.  {^)  Whether  the 
appellant  upon  the  facts  above  stated  was 
sntitled  to  be  discharged  from  the  prosecution  bj 
Yirtoe  of  sect  25  of  the  Act. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Tiet  c.  63)  provides : 

Seot  27.  Any  penoa  who  shall  forgs,  at  shall  utter, 
kaosiDg  it  to  be  f orfsd  for  the  purposes  of  this  Aot, 


any  oertifioate  or  any  writing  purporting  to  oontajn  a 
warranty,  ehall  be  guilty  of  a  miBdemeanonr  and  be 
punifihable  on  conviction  by  imprisonment  for  a  term 
not  exoeeding  two  years  with  hard  labour  ;  Every  person 
who  shall  wilfully  apply  to  an  article  of  food,  or  a  drug, 
in  any  prooeedings  under  this  Act,  a  oertifioate  or 
warranty  given  in  relation  to  any  other  article  or  drag, 
ehall  be  gailty  of  an  offence  under  this  Act,  and  be 
liable  to  a  penalty  not  exoeeding  twenty  pounds  ;  Every 
person  who  shall  give  a  false  warranty  in  writing  to  any 
purchaser  in  respect  of  an  article  of  food  or  a  drug,  Bold 
by  him  as  principal  or  agent,  shall  be  gailty  of  an 
oifence  under  this  Act,  and  be  liable  to  a  penalty  not 
exceeding  twenty  pounds  ;  And  every  person  who  shall 
wilfully  give  a  label  with  any  article  sold  by  him  which 
shall  falsely  desoribe  the  article  sold,  shall  be  gailty  of 
an  offence  ander  this  Act,  and  be  liable  to  a  penalty  not 
exoeeding  twenty  ponnds. 

Sect.  25.  If  the  defendant  in  any  prosecution  under 
this  Act  proTe  to  the  satiBfaction  of  the  justices  or  court 
that  he  had  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that  demanded 
of  him  by  the  prosecutor,  and  with  a  written  warranty 
to  that  effect,  that  he  had  no  reason  to  believe  at  the 
time  when  he  sold  it  that  the  article  was  otherwise,  and 
that  he  sold  it  in  the  same  state  as  when  he  purchased 
it,  he  shall  be  didcbarged  from  the  prosecution,  eto. 

0.  A.  Bmsell,  Q.O.  {F,  H.  MeOor  with  him)  for 
the  appellant — It  is  admitted  that  the  appellant 
bought  the  butter  with  the  same  warranty  as  he 
himself  gave  to  Hopkins,  and  that  he  did  so 
honestly  believing  it  to  be  true.  That  being  so, 
he  ought  not  to  have  been  convicted  under  sect.  27, 
as  that  section  from  its  very  terms  imports  that 
there  must  be  a  guilty  knowledge.  Giving  a 
"  false  warranty  "  in  that  section  means  ^ving  a 
false  warranty  knowing  it  to  be  false,  and  it  never 
could  have  been  the  intention  of  the  Legislature 
that  a  person  who  honestly  gave  a  warranty 
believing  it  to  be  true  should  be  rendered  liable 
to  a  penalty  for  what  is  really  and  substantially  a 
criminal  offence.  It  has,  no  doubt,  been  held 
that  the  absence  of  guilty  knowledge  is  no 
defence  to  a  charge  under  sect.  ^  (BttU  v. 
Armstead,  58  L.  T.  Rep.  811 ;  20  Q.  B.  Div.  771) ; 
but  the  reason  why  that  was  so  held  was,  as 
stated  by  Cave,  J.,  "  that  the  word  *  knowingly ' 
was  intentionally  omitted  from  sect.  6."  Under 
sect.  27  guilty  knowledge  ought  to  be  held  to  be 
essential.  That  being  so,  the  appellant  was 
entitled  to  be  acquitted  and  this  conviction  ought 
to  be  quashed.  Under  sect.  25  also  the  appellant 
ought  to  have  been  acquitted.    He  also  referred 

to: 

Fain  v.  Boughtwitod,  62  L.  T.  Sep.  284;  24  Q.  B. 

Div.  853 ; 
DyU  V.  Q<yw9r,  65  L.  T.  Bep.  760 ;  (1892)  1  Q.  B. 
220. 

La'W9<m  Wcdian,  Q.O.  (B.  Brown  with  him)  for 
the  respondent.  —  Looking  at  sect.  27,  with 
regard  to  the  first  clause  of  the  section  guilty 
knowledge  is  distinctly  stated  to  be  necessary; 
with  re^u*d  to  the  second  clause  the  woi*d 
"wilfully'*  is  used,  and  the  act  must  be  done 
wilfully  to  bring  a  case  within  the  clause;  but 
when  we  come  to  the  next  clause,  as  to 
giving  a  false  warranty,  the  words  **  knowingly," 
or  "  wilfully "  are  omitted,  and,  as  we  contend, 
are  intentionaUj  omitted,  so  as  to  bring  a  case 
within  that  clause  without  the  act  being  done 
knowingly  or  wilfully;  and  in  the  very  next 
clause  the  word  "  wilfullj  "  is  again  used,  thereby 
showing  that  when  the  Legifdature  intended  to 
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insert  the  word  "  knowingly,"  or  the  word 
**  wilfully/'  they  have  done  so.  It  is  almost 
mpossible  to  imagine  that  the  Le^slature 
ntended  to  import  the  word  "  wilfully  "  into  this 
clause  of  the  section,  seeing  that  in  the  other 
clauses  when  such  was  the  intention  the  word  is 
expressly  introduced.  In  the  very  n-xt  clau-e  of 
the  section  the  word  '*  false "  is  used  with  an 
innocent  collocation^  as  false  description  of  a 
label  there  does  not  refer  to  the  description  being 
wilfully  given,  but  merely  means  a  description 
which  is  false  in  point  of  fact.  Th«^  word  '*  false  " 
here  simply  means  "  untrue/*  and  if  the  warranty 
is  in  fact  a  false,  that  is  an  untrue,  warranty, 
then  it  is  unnecessary  to  inquire  into  the  state  of 
mind  of  the  person  giving  it;  and  the  offence  is 
committed  when  you  prove  first,  a  warranty  in 
writing,  and,  secondly,  a  warranty  in  writing 
which  is  an  untrue  warranty  or  a  false  warranty 
in  point  of  fact.  In  all  these  statutes  the  object 
of  the  Legislature  is  that  the  public  must  be 
protected,  and  if  one  of  the  parties  has  to  be 
sacrificed  the  seller  must  be  sacrificed  in  order  to 
protect  the  purchaser.  Words  will  not  be 
implied  in  the  definition  of  an  offence  under  these 
Acts  so  as  to  relieve  a  party  merely  on  the  ground 
that  he  has  no  guilty  knowledge.  "  Knowingly  " 
is  not  to  be  imported  in  sect.  6  {Betta  t.  Arm- 
stead,  ubi  8up.) ;  if  the  charge  be  for  "altering'' 
under  sect.  9,  the  court  will  not  import  the 
words  '*  altered  with  his  knowledge,"  bnt  the 
seller  may  be  convicted  although  there  is  no 
mens  tea : 

Pain  V.  Boughiwoodf  vbi  8up. ; 
Dyke  v.  Oower,  utri  tup.  ; 

Spiers  and  Pond  v.  Bennett,  74  L.  T.  Bep.  697, 
(1896)  2  Q.  B.  65. 

These  were  cases  under  sect.  9,  but  they  show 
that  in  a  charge  under  sect.  27  for  giving  a  false 
warranty  the  words  *' false  to  his  knowledge" 
ought  not  to  be  imported. 

C  A,  Bttisell,  Q.G.,  in  jeply,  was  stopped. 

Hawkins,  J. — The  sole  question  we  have  to 
determine  in  this  case  is  whether  the  appellant  in 
the  present  proceeding  was  rightfully  convicted 
or  not  under  sect.  ^7,  sub-sect.  2.  I  am  of 
opinion  that  he  was  not  liable  to  conviction,  and 
ought  not  on  the  evidence  to  have  been  convicted. 
I  am  not  going  to  discuss  sect.  25,  though  that 
section  does  apply  to  written  warranties,  and 
shows  under  what  circumstances  they  may  be  a 
defence  against  any  proceeding  for  selling 
adulterated  food  or  drugs;  but  I  confine  my 
attention  simply  to  this :  What  is  the  meaning 
of  this  section  —  sect.  27  —  under  which  the 
appellant  has  bt- en  convicted  P  The  section 
begins  with  this,  punishment  "  for  forging 
certificate  of  waiTanty  " ;  then  for  "  wilful  mis- 
application  of  warranty " ;  then  "  for  false 
warranty  "  ;  then  "  for  false  label."  [His  Lord- 
ship read  the  section  and  proceeded:]  It  is 
quite  clear  with  regard  to  the  first  that  the 
scienter  that  the  document  was  forged  or  was 
false  was  required  to  be  proved.  Then  comes  the 
first  sub-section  as  to  wilful  misapplication  of 
warranty,  and  it  is  quite  clear  thi^t  the  true 
construction  of  that  sub-section  is  that  if  the 
person  shall  wilfully — that  is,  with  the  knowledge 
that  he  is  doing  it  wrongfully — do  the  act,  that 
is  made  an  offence.  Then  passing  over  for  the 
moment  the  second  sub-section  which  is  the  one 


now  in  question,  it  is  quite  obvious  that  the  third 
sub-section  as  to  giving  a  false  label,  imports  a 
guilty   knowledge,  and — although  it  was  rather 
contended  to  the  contrary — that  under  this  sab- 
section,  if  a  man  gives  a  Ubel  which  in  point  of 
fact  does  not  describe  the  article  to  which  it  is 
applied,  he  cannot  be  convicted  and  fined  20L. 
unless  it  is  shown  that  he  wilfully  did  it.    It  was 
endeavoured  to  be  argued  that  u  he  did  wilfully 
haiid  the  paper  or  label,  or  affix  the  label  to  the 
article  he  supplied,  he  would  commit  the  offence, 
and  that  the  word  "  wilful "  is  to  be  construed  as 
applied  only,  and  intended  to  be  applied  only,  to 
the  act  of  affixing  the  label.    But  I  do  not  take 
that  view.     I    think    the    word  *' wilfully"   in 
that  sub-section  means,  wilfully  affixing  a  label 
which  falsely  describes  the  article  sold,  and  I  am 
satisBed  that  no  m^n  ought  to  be,  or  could  be 
It'gally  convicted  of  giving  a  false  description 
unless  it  is  shown  that  he  knew  it  to  be  false.    If 
he  knew  it  to  be  false,  and  knowing  it  to  be  falsu 
affixed  the  label  on  the  article,  he  would  be  guilty 
of  having  wilfully  done  it.    That  brings  me  back 
to  the  immediately  preceding  sub-section,  which 
is   the   one  we  have  to  construe,  and  the  only 
question  we  have  to  ask  ourselves  is  what  is  the 
true  construction  to  be  put  upon  the  words  *'  false 
warranty."    Does  that  mean  that  a  person  is 
rendered    liable    by    giving    a   false    warranty, 
honebtly    belieTin^    it    to   be   true    and   under 
circumstances  which  afford  a  reasonable  ground 
for  believing  it  to  be  true ;  that  is  to  say,  supposing 
he  has  received  it  from  the  man  from  whom  he 
bought   the   goods,   and  that  he  knew  nothinff 
contrary  to  its  truth  P    Ought  it  to  be  construed 
as  being  intended  to  applyf  so  that  the  man 
should    be   liable    to    be  fiiied  202.  only  if  he 
knowingly  gave  a  false  warranty,  or  is  it  to  be 
applied,  as  is  contended  for  on  behalf  of  the 
prosecution,  to  a  case  where  there  was  no  knowledge 
that  the  warranty  was  false,  but  where,  on  the 
contrary,  everything  in  the  case  would  reasonably 
lead  to  the  belief  which  the  man  entertained  that 
the  warranty  was  true  P    It  seems  to  me  to  be  a 
monstrous  proposition  to  say  that  a  man  could  be 
convicted  and  fined  for  that  which  is  really  and 
seriously  a  criminal  offence — ^that  is,  knowingly 
giving  a  false  warranty  to  an  article — and  that 
he  should  be  liable  to  a  penalty  of  201.,  even 
though  he  believed  the  warranty  to  be  absolutely 
true.    There  are  some  cases,  no  doubt,  in  which 
guilty  knowledge  is  not  necessary  to  constitute  a 
criminal  offence,  such  as  under  the  Explosive 
Substances  Acts,  which  say  that  a  man  shall  be 
presumed  to  have  a  knowledge  of  the  purposes  for 
which  an  explosive  substance  is  intended  to  be 
used,  unless  (le  proves  to  the  contrary,  or  that  he 
had  it  in  his  possession  for  a  reasonable  purpose. 
There  is  nothing  of  that  kind  in  the  present  case. 
The  principle  upon  which  I  think  the  crimixial 
IdW  should  be  administered  is  this.    If  the  Legis- 
lature intended  to  punish  a  man,  that  ought  to  be 
clearly  expressed  in  the  section ;  and  when  I  find 
that  this  one  sub- section  is  intermixed  with  three 
others  which  beyond  all  question  require  proof  of 
the  falseness  of  the  certificate  or  label,  and  that 
the  words  used  in  the  sub. section  are  such  as  I 
have  read,  I  have  come  to  the  conclusion  that 
that  is  the  mode  in  which  the  magistrate  ought 
to  have  read  this  section,  and  as  he  has  taken  a 
contrary  view  in  this  case  I  think  the  conviction 
ought  to  be  quashed. 
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Wbight,  J. — ^I  am  of  the  same  opinion.    In 

the  case  of  8herra»  t.  De  Ruizen  (72  L.  T.  Bep. 

839,  (1895)  1  Q.  B.  918),  I  collected  most  of  the 

cases  bearing  on  the  subject,  and  I  refer  to  that 

case,  not  as  an  anthoritj,  bat  simply  to  save  the 

trouble  of  referring  to  those  cases  again.     I  think 

those  c-tses  establish  the  proposition  that  as  a 

role  there  is  a  presumption  that  the  mens  rea  — 

that  is,  the  eril  intention  or  the  knowledge  of  the 

wrongfulness  of  the  act — is  an  essential  in^edient 

in  everv  oifence,  but  that  that  presumption  may 

be  displaced  either  by  the  clear  language  of  the 

Act  or  by  the  snbject  matter  with  which  it  deals. 

It  has  long  been  established  that  under  this  Act, 

under  secT«.   6  and  9,  a  guilty  mind  is  not  a 

necessary  ingredient  of  an  offence,  but  it  does  not 

at  all  follow  that  the  same  rule  applies  under 

sect  27,  and  we  hare  to  look  at  the  languase  of 

sect  27  to  see  whether  it  does  apply.    Sect.  z7  as 

a  whole  appears  to  be  dealing  witure^lly  criminal 

matters.    As  m^r  brother  has  pointed  out,  all  the 

offences   which   it  creates,  unless  it  be  this  one, 

are  offences  which  by  the  yery  language  of  the 

Act,  require,  in  order  to  constitute  them,  a  guilty 

mind.    The  first  is  called  forgery ;  the  second  is 

forgery  and  is  expressly  required  to  be  wilfully 

done ;   the  fourth  inyolyes  guilty  knowledge — 

wilfully  giying  a  label  with  a  false  description  of 

the  article ;  and  the  remaining  one  is  the  one  now 

in  question,  that  is,  giying  a  false  warranty  in 

writing.    It  seems  to  me  that  first  of  all  the 

presumption  is  that  guilty  knowledge  is  required ; 

and.     secondly,     that     that     presumption     is 

strengthened   in   this  case  by  the  words  "false 

warranty.''    When  you  are  dealing  with  a  criminal 

matter,  a  matter  for  which  a  man  may  be  liable 

to   conyiction,  **  false  warranty,"  to  my   mind, 

imports  and  implies  that  the  person  must  haye  a 

knowledge  that  the  warranty  is  false.    Thirdly,  I 

think  this  presumption  is  strengthened  by  the 

rale  Noacitvr  a  sociis  when  you  find  it  embedded 

in  the  same  section  smongst  other  offences  all  of 

which  require  a  guilty  knowledge     I  think  that 

unless  the  language  imports  a  contrast,  it  ought 

rather  to  be  taken  as  importing  a  similarity  in 

that   respect,    and    certainly    the  words  "false 

warranty  "  do  not  import  any  contrast  to  the 

words    which    imply    that    the    guilty    mind  is 

necessary.     On  the  contrary,   the  words  "false 

warranty,"  instead  of  implying  a  contrast,  really 

import  another  form  of  guilty  mind.    We  do  not 

know  what  the  intention  of  the  framers  of  the 

section  may  haye  been,  and  we  need  not  consider 

them,  as  we  haye  to  construe  the  section  according 

to  the  ordinary  rules  of  construction  which  haye 

to  be  applied  to  a  criminal  act. 

Appeal  aUowed.     Conviction  quashed. 

Solicitors  for  the  appellant,  Croi0(26ra  and  Vizard, 
for  Roekinj  Baby,  and  Becklony  Manchester. 

Solicitors  for  the  respondent,  Austin  and  Austin, 
for  Thomas  Hudson,  Manchester. 


Monday,  May  10,  1897. 
(Before  Hawkins  and  Wbioht,  JJ.) 
Thb   Suffolk  County   Lunatic   Asylum  v 

ThB   GrUAEDIANS   OF   THB   StOW  UnION.    a) 

Pauper  lunatic  —  Adjudication  of  settlement  — 
Maintenance  order  —  Action  in  County  Court 
to  enforce — Jurisdiction  of  judge  to  go  behind 
order — Certiorari — Quashing  order  of  quarter 
sessions  —  Effect  on  order  of  petty  sessions — 
Lunacy  Act  1890  (53  &  54  Vict.  c.  5),  m.  286, 
287,  288,  289,  291,  and  314  (2),  (3). 

In  1891  the  guardians  of  the  poor  of  the  Stow 
Union  obtained  an  order  in  petty  sessions  adju- 
dicating the  settlement  of  a  pauper  lu/natic  to  be 
N.,  ana  ordering  the  guardians  of  the  N.  Union 
to  pay  the  8.  G.  Asylum  a  certain  sum,  for  the 
m^xntenance  and  expenses  of  the  lunatic.  On 
appeal  to  the  quarter  sessions  this  order  was 
affirmed  and  the  appeal  was  dismissed.  The 
order  of  quarter  sessions  was  brought  up  to  the 
High  Court  on  certiorari  and  quashed  on  the 
ground  that  one  of  tJie  m^agistrates  who  adjudi- 
cated  was  interested,  being  a  guardian.  In  Dec. 
1896  two  justices  of  the  county  of  8.  made  an 
order  under  sect  287  of  the  Lunacy  Act  1890, 
whereby  they  adjudged  the  lunatic  to  be  settled 
in  the  8 tow  Union  A  claim  was  then  brought 
by  the  8.  C  Asylum  to  recover  from  the  8 taw 
Lnion  the  expense  of  maintenance  of  the  pauper 
lunatic.  The  County  Court  judge  held  that  he 
could  not  po  behind  the  order  of  bee.  1896,  for, 
although  it  was  merely  a  provisional  order,  yet  it 
was  good  on  the  face  of  it,  and  he  therefore  gave 
judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Held,  that  the  County  Court  judge  was  bound  to 
take  judicial  notice  of  the  order  adjudicating  the 
settlement  of  the  pauper  lunatic,  which  was  made 
in* June  1891.  That  that  order  made  in  petty 
sessions  was  not  affected  by  the  quashing  on  cer- 
tiorari of  the  affirming  order  by  quarter  sessions. 
The  order  under  sect.  287  was  merely  ministerial, 
and  the  judge  could  go  behind  it  and  takejudu 
cial  notice  of  the  order  of  settlement  which  was 
still  in  force. 

This  was  an  appeal  by  the  defendants,  the  Stow 
Union,  from  the  judgment  of  his  Honour  Judge 
Eardley  Wilmot  of  the  Suffolk  County  Court, 
holden  at  Stowmarket. 

The  claim  was  to  recoyer  the  sum  of  182.  Os.  6d., 
for  the  maintenance  and  expenses  of  a  pauper 
lunatic,  who  was  adjudged  to  be  settled  in  the 
Stow  Union. 

In  Dec.  1890  a  magistrate  for  the  county  of 
Suffolk  made  an  order  that  the  pauper  lunatic, 
who  was  then  residing  in  the  Stow  Union,  should 
be  receiyed  in  the  Ipswich  Lunatic  Asylum,  there 
being  no  room  in  the  Suffolk  County  Asylum. 

In  March  1891  the  lunatic  was  remoyed  from 
the  Ipswich  Asylum  to  the  Suffolk  County 
Asylum,  where  she  has  been  eyer  since. 

fa  June  1891  the  guardians  of  the  poor  of  the 
Stow  Union  obtained  in  petty  sessions  an  order 
of  the  justices  adjudicating  the  settlement  of  the 
pauper  lunatic  to  be  Nottingham,  and  ordering 
the  guardians  of  the  Nottingham  Union  to  pay 
the  Suffolk  County  Lunatic  Asylnm  a  certiain 
sum  for  the  maintenance  and  expenses  of  the 
lunatic. 

(a)  Beportad  by  W.  db  B.  Hbebkrt,  Esq.,  BttiTiitor>ftt-Law. 
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This  order  was  appealed  from  to  the  quarter 
Bessions,  but  it  was  aJQirmed,  and  the  appeal  was 
dismissed.  This  order  of  quarter  sessions,  how- 
ever, was  brought  up  on  certiorari  to  the  Hieh 
Court  and  quashed  on  the  ground  that  one  of  the 
justices  who  heard  the  appeal  and  made  the  order 
was  personally  interested  in  the  result,  being  a 
guardian  of  the  Stow  Union. 

In  Dec.  1896  two  justices  of  the  county  of 
Suffolk,  being  visitors  of  the  county  asylum,  made 
an  order  whereby  they  adjudged  the  lunatic  to  be 
settled  in  the  Stow  Union. 

The  learned  County  Court  judge  held  that  he 
was  bound  bjr  The  Kettering  Union  v.  The 
Northampton  Lunatic  Asylum  (34  L.  J.  198,  M.  C), 
and  gave  judgment  for  the  plaintiffs.  For, 
although  that  case  was  decided  under  the  Lunacy 
Act  1853  (16  &  17  Vict.  c.  97).  s.  96,  yet  that  section 
was  the  same  as  sect.  287  of  the  Act  of  1890,  the 
only  distinction  being  that  under  the  Act  of  1853 
the  order  was  made  on  the  union  from  which  the 
pauper  lunatic  was  sent,  while,  under  the  Act  of 
1890,  the  order  was  to  be  made  on  the  union  to 
which  the  lunatic  was  chargeable ;  but,  as  there 
was  no  appeal  allowed  under  the  Act,  he  did  not 
think  that  the  words  "  union  to  which  the  lunatic 
is  chargeable"  meant  union  of  his  settlement 
He  thought  that  the  order  of  the  justices  in  1896, 
under  sect.  287,  was  merely  a  provisional  order, 
and  good  on  the  face  of  it,  and  that  the  proper 
course  for  the  defendants  to  take  was  to  get  a 
new  adjudication  under  sects.  288  and  289,  and 
he  gave  judgment  for  the  plaintiffs,  leaving  it  for 
the  defendants  to  reimburse  themselves  under 
sect.  291. 

By  the  Lunacy  Act  1890,  sect.  286  : 

(1.)  Where  a  pauper  lunatio  is  sent  to  an  xnstitation 
for  lunatics,  or  where  a  lunatio  in  an  institution  for 
lunatics  becomes  a  pauper,  he  shall  be  deemed  i»  be 
chargeable  to  the  union  from  which  he  was  bent,  until  it 
has  been  established,  as  by  this  Act  provided,  that  the 
lunatio  is  settled  in  some  other  union,  or  that  it  cannot 
be  ascertained  in  what  union  the  lunatio  was  settled, 
and  the  manafirer  of  the  institution  shall  forthwith  fri^e 
to  the  authority  liable  for  his  maintenance  notice  that 
the  lunatio  has  become  destitute. 

(2.)  Every  pauper  lunatio  who  is  chargeable  to  a 
union  shall,  while  he  resides  in  an  institution  for 
lunatics,  he  dft-med  for  the  purposes  of  his  settlement 
to  be  resident  in  the  union  to  which  he  is  chargeable. 

By  sect.  287 : 

(1.)  The  justice  by  whom  any  pauper  lunatic  is  sent 
to  any  institution  for  lunatics  uiider  this  Act,  or  any  two 
justices  of  the  county  or  borough  in  which  the  institu- 
t:on  for  lunatics  where  any  pauper  lunatic  is  confined  is 
sitaate,  or  from  any  part  of  which  any  pauper  lunatio 
has  been  sent,  or  any  two  justices  being  visitors  of  such 
institution,  may  make  an  order  upon  the  guardians  of 
the  union  to  which  the  lunatio  is  chargeable,  for  pay- 
ment to  the  treasurer  or  manager  of  the  institution  of 
the  reasonable  charges  of  the  lodging,  maintenance, 
medicine,  clothing,  and  care  (in  this  Act  referred  to  as 
the  expenses  of  maintenance)  of  such  lanatic. 

(2.)  Any  such  order  may  be  retrospective  or  prospeo- 
tiTe,  or  partly  retrospective  and  partly  prospective. 

(3.)  An  order  under  this  section  shall  not  be  subject 
to  appeal. 

By  sect.  288 : 

Any  two  justices  for  the  county  or  borough  in  which 
an  institution  for  lunatics  where  a  pauper  lunatio  is  or 
has  been  confined  is  situate,  or  to  which  such  institution 
being  an  asylum  wholly  or  in  part  belongs,  or  from  any 


part  of  whioh  any  pauper  lunatio  is  or  has  been  sent  for 
confinement,  may  at  any  time  inquire  into  the  settlement 
of  the  lunatio. 

By  sect.  289 : 

If  satisfaotory  evidence  oan  be  obtained  as  to  such 
settlement  in  any  union,  such  justices  shall,  by  order, 
adjudge  the  settlement,  and  order  the  guardians  of  the 
union  to  pay  to  the  guardians  of  any  other  union  the 
expenses  incurred  in  or  abjut  the  examination  of  the 
lunatio,  and  the  bringing  him  before  a  justioe  or 
justices,  and  his  removal  and  oon^eyanoe  to  and 
from  any  institution  for  lunatios  (in  this  Aot  referred  to 
as  incidental  expenses),  and  all  moneys  paid  by  such 
last-mentioned  guardians  to  the  treasurer  or  manager  of 
the  institution  for  the  expenses  of  maintenance  of  the 
lunatio,  and  incurred  within  twelve  months  previous  to 
the  date  of  such  order,  and,  if  the  lunatio  is  still  ia 
confinement,  also  to  pay  to  the  treasurer  or  manager  of 
the  institution  the  reasonable  expenses  of  the  future 
maintenance  of  suob  lunatio. 

By  sect.  291 : 

If  after  a  pauper  lunatio  has  been  sent  to  an  institu- 
tion for  lunatios,  and  has  been  adjudged  chargeable  to 
a  local  authority,  the  local  authority  procure  the  lunatic 
to  be  adjudged  to  be  settled  in  a  union,  any  two  justices 
of  the  county  or  borough  in  which  the  institution  where 
the  lunatic  is  confined  ia  situate,  or  from  any  part  of 
whioh  the  lunatic  was  sent  for  confinement,  or  any  two 
justices,  being  visitors  of  the  institution,  may  make  an 
order  upon  the  guardians  of  the  union  for  payment  to 
the  treasurer  of  the  local  authority  of  all  expenses  of 
maintenance  of  the  lunatic  paid  by  such  treasurer  to  the 
treasurer  or  manager  of  the  institution,  and  incurred 
within  twelve  months  previous  to  the  order,  and,  if  the 
lunatio  is  still  in  confinement,  also  for  payment  to  such 
treasurer  or  manager  of  the  expenses  of  the  futore 
maintenance  of  the  lunatio. 

By  sect.  314,  sub-sect.  2 : 

If  the  guardians  upon  whom  any  such  order  is  mide 
refusA  or  neglect  for  such  time  as  aforesaid  to  pay  the 
money,  the  same,  together  with  the  expenses  of  re- 
covering the  same,  may  be  reoovered  by  an  action  at 
law,  or  by  any  other  proceeding  in  any  such  court. 

And  by  sub-sect.  3 : 

In  case  of  any  such  action  or  proceeding  no  objection 
shall  be  taken  to  any  default  or  want  of  form  in  any 
order  for  reception  or  maintenance,  or  in  any  oertifioate 
or  adjudication  under  this  Act,  if  such  order  or  adjudi- 
cation has  not  been  appealed  against,  or  if  appealed 
against  has  been  affirmed. 

JB.  Cunningham  Olen  and  Bawlinson  for  the 
appellants. — ^The  justices  who  made  the  order  of 
Dec.  1896  had  no  power  to  do  so.  The  question 
is,  what  was  the  effect  of  quashing  the  order  of 
quarter  sessions.  The  order  of  the  petty  sessions 
was  npt  quashed.  That  revives.  By  that  the 
lunatic  was  adjudicated  to  the  Nottingham  Union. 
As  long  as  that  stands  it  is  in  force.  The  order 
was  not  quashed  on  the  merits,  so  the  petty  ses- 
sional order  of  1891  is  still  good  and  in  force.  So 
long  as  the  order  of  adjudication  stands  the  ooui 
cannot  go  behind  it. 

Macmorran,  Q.C.  and  Poyser  for  the  respon- 
dents.—  The  order  of  1896  was  made  under 
sect.  287  of  the  Act  of  1890,  from  which  there  ia 
no  appeal.  This  came  before  the  Coxuatj  Court 
judge,  and  he  had  no  jurisdiction  to  review  the 
order.  We  must  admit  that  the  order  of  adjudi- 
cation of  settlement  stands.  Sect.  286  seems  to 
show  that  an  order  made  under  sect  287  standa 
till  superseded : 

Finch  V.  The  Chjtardiana  of  the  York  Union,  35  L.  T. 
Bep.  360;  2  Q.  B.  Div.  15. 
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Conid  the  Gonntj  Conrt  jadge  go  behind  the 
order  of  the  justices  because  by  the  statute  it  can 
be  superseded  ?  [Wright,  J.—  Woi:dd  it  not  be  a 
j^ood  plea  that  the  order  under  sect.  287  was  not 
an  order  within  the  section  ?]    I  submit  not. 

Glen,  in  reply,  referred  to  Lunacy  Act  1890, 
8.  314,  sub-sects.  2  and  3.  It  is  for  the  County 
Court  judge,  under  sect.  287,  to  go  into  the  ques- 
tion whether  the  order  is  made  on  the  union  to 
which  the  pauper  lunatic  is  chargeable.  The 
order  of  adjudication  orders  future  payments  to 
ihe  Nottingham  guardians.  This  is  the  usual 
practice.  So  long  as  that  order  is  in  force,  the 
treasurer  can  bring  an  action  under  sect.  314  if 
the  payment  is  not  made  in  the  proper  time. 
[Wbight,  J. — ^If  you  are  wrong  an  action  could 
be  brought  against  both  unions,  and  there  could 
be  no  answer  by  either.]    That  is  so. 

Wbight,  J. — ^It  is  now  admitted  that  the  order 
of  June  1891,  made  by  the  petty  sessions,  stands 
as  to  the  adjudication  of  the  settlement  of  the 
lanatic  notwithstanding  the  quashing  of  the  order 
of  quarter  sessions  which  confirmed  it,  and  the 

Suetftion  in  the  present  case  is  as  to  the  effect  of 
bat  order.  Either  in  ignorance  of  the  order  of 
1891,  or  thinking  it  had  cbooped,  two  magistrates 
made  an  order  under  sect.  287  of  the  Lunacy  Act 
1890.  On  orders  of  that  kind  actions  may  be 
brought^  and  an  action  has  been  brought  against 
the  Stow  Union.  Their  defence  is,  that  there  was 
no  authority  or  jurisdiction  for  an  order  under 
sect  287,  as  the  old  order  was  still  standing  The 
learned  County  Court  judge  held  that  he  was 
bound  by  the  order  under  sect.  287.  The  question 
is  whether  he  could  go  behind  such  an  order. 
The  point  was  raised  in  Finch  v.  The  Guardians 
of  the  York  Union  by  Blackburn  and  Lush,  J  J  ,  who 
expressed  no  opinion  upon  it,  so  we  have  now  to 
decide  it.  Whether  the  County  Court  judge  has  or 
has  not  power  to  inquire  into  the  settlement  is  not 
the  question ;  but  he  has  power  to  take  notice  of 
a  prior  judicial  decision,  namely,  the  adjudication 
of  settlement  of  1891,  and  he  should  have  done  so. 
The  order  under  sect.  287  is  ex  parte  and  not 
subject  to  appeal.  It  is  ministerial,  and  not 
judicial  at  all.  There  must  be  some  means  of 
showing  that  the  order  under  sect.  287  did  not 
follow  the  authority  which  it  purpoited  to  bear. 
There  must  be  some  means  of  getting  rid  of  it.  It 
is  said  it  can  be  got  rid  of  by  a  new  inquiry ;  but 
why  not  on  action  brought  P  I  do  not  see  whr 
not  The  point  is  one  of  some  doubt  and  dim- 
calty ;  but  we  must  hold  that  the  County  Court 
judge  should  have  received  evidence  of  the  former 
order,  and  the  appeal  will  be  allowed,  and  a  new 
trial  ordered. 

Hawkins,  J. — I  agree.  It  seems  to  me  strange 
that  there  is  no  way  of  questioning  this  order  of 
maintenance    whilst  another  good   order  is    in 

Appeal  alloioed  ;  new  triaL 

Solicitors  for  the  appellants,  Bezworthy,  Bar- 
iMrd,  and  Co.,  for  Wilkes,  Stowmarket. 

Solicitors  for  the  respondents.  White,  Borrett. 
and  Co.,  for  Cobbold,  Ipswich. 
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Thursday,  May  20, 1897. 

(Before  Grantham  and  Wright,  J  J.) 

The  Attorney- General  (on  the  relation  of 
the  Newcastle  Breweries  Limited)  and  the 
Newcastle  Breweries  Limited  v.  The 
Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  Tynemouth.  (a) 

Borough  fands — Chief  constable  respondent  in 
licensing  appeals — Power  to  pay  costs — Muni- 
cipal Corporation  Act  1882  (45  &  46  Vict,  c.  50), 
«.  140. 

On  the  13th  Aug.  the  watch  committee  resolved  to 
authorise  the  chief  constable  to  obtain  legal  assist- 
ance ai  the  licensing  sessions.  On  the  21st  Aug. 
the  council  passed  a  like  resolution.  The  chief 
constable  successfully  opposed  some  licencees, 
five  of  whom  appealed  to  quarter  sessions. 
On  the  10th  Oct.  the  watch  committee,  having 
taken  the  opinion  of  counsel,  refused  to  authorise 
the  chief  constable  to  act  as  respondent.  On  the 
16th  Oct.  the  council  resolved  to  aUow  him  to  so 
act,  and  to  pay  his  costs.  When  the  appeals 
came  on  he  appeared  and  opposed  them,  and 
they  were  dismissed  with  costs.  The  am>ount 
recovered  on  taxation  was  1322.  5«.  less  than  he 
had  to  pay.  On  the  \9th  Nov.  the  watch  com- 
mittee resolved  to  pay  these  costs.  This  action 
was  brought  by  the  plaintiffs  as  ratepayers  to 
restrain  this  payment. 

Held,  that,  under  these  circumstances,  there  was 
no  right  to  use  the  borough  funds  for  this 
purpose,  for  one  watch  committee  has  no  power 
to  apply  to  the  council  to  pay  certain  moneys 
which  a  formsr  watch  commitee  has  said  ought 
not  to  be  paid. 

Semble.  that  in  certain  cases  a  watch  committee 
may  have  power  to  incur  legal  expenses  in  con- 
nection with  the  opposition  to  licences  either  at 
brewster  or  quarter  sessions. 

This  was  a  special  case  stated  in  an  action  pur- 
suant to  the  order  of  Master  Archibald. 

Thn  action  was  commenced  by  a  writ  whereby 
the  plaintiffs  claimed— (1)  a  declaration  that  any 
agreement  by  the  defendant  corporation  to  in- 
demnify the  chief  constable  against  any  costs  he 
may  have,  or  may  have  had,  to  bear  or  pay  iu 
connection  with  licensing  appeals  from  the 
borough  justices  to  quarter  sessions,  and  any  pay- 
ment pursuant  thereto,  or  any  payment  of  such 
costs  by  the  defendant  corporation  is  ultra  vires 
and  void;  and  (2)  an  injunction  restraining  the 
defendants  from  making  or  acting  on  any  such 
agreement  or  from  making  any  such  paj^ment. 

The  plaintiffs  the  Newcastle  Breweries  Limited 
were  ratepayers  in  the  borough  of  Tynemouth,  and 
as  such  were  and  are  interested  in  preventing  any 
misapplication  of  the  borough  funds,  and  the 
defendants  were  the  corporation  of  the  borough  of 
Tynemouth. 

At  a  meeting  of  the  watch  committee  of  the 
council  of  the  coi'poi'ation  of  the  borough  of 
Tynemouth,  held  on  the  13th  Aug.  1895,  a  resolu- 
was  passed  authorising  the  chief  constable  of  the 
borough  to  obtain  legal  assistance  at  the  ensuing 
brewster  sessions  for  the  borough.  A  like 
resolution  was  pasted  at  the  meeting  ox  the  council 
held  on  the  21st  Aug.  1895. 

At  the  brewster  sessions,  held  at  North  Shields 
on  the  23rd  Aug.  1895,  the  chief  constable  raised 

(a)  Reported  by  W.  ds  B.  Hbbbirt  Eaq.,  Surlster-ai-iAW. 
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objection  to  the  renewal  of  oertain  alehonse  or 
f aU  lioenoes  under  the  Licensing  Acts  for  the  sale 
of  intoxicating  liqnors,  held  b j  persons  in  respect 
of  premises  situate  in  the  borongh  of  Tjnemonth. 
After  hearing  the  objections  the  justices  at  such 
sessions  refused  to  renew  the  lioenoes,  and  there- 
upon the  holders  of  five  of  the  licences  gave 
notice  of  appeal  from  such  refusal  to  the  quarter 
sessions. 

On  the  27th  Sept.  1895,  at  a  meetinff  of  the 
watch  committee,  it  was  resolved,  "That  the 
opinion  of  counsel  be  obtained  whether  the  watch 
committee  or  the  oouncil  have  power  to  authorise 
the  chief  constable  to  act  as  I'espondent  in  the 
several  licensing  appeals,  and  also  if  the  chief 
constable  be  ordered  by  the  Court  of  Quarter 
Sessions  to  pay  his  own  oosts  or  the  appellants' 
costs,  in  any  of  the  case«i,  whether  the  council 
have  power  to  pay  out  of  the  borough  fund  or 
borough  rates  the  costs  which  he  may  be  ordered 
to  bear  or  pay. 

On  the  lOf  h  Oct.  1895  the  opinion  of  counsel 
was  received  by  the  watch  committee,  who  refused 
to  authorise  the  chief  constable  to  act  as  respon- 
dent  in  the  licensing  appeals,  or  to  indemnify 
him  against  any  costs  he  might  have  to  bear  or 
pay. 

On  the  15th  Oct.  1895,  at  a  meeting  of  the 
council  of  the  borough,  it  was  resolved  "That  the 
chief  constable,  who  is  the  respondent  in  the 
licensing  appeals,  be  authorised  to  oppose  such 
appeals,  and  that  the  oouncil  agree  to  indemnify 
him  against  any  costs  which  he  may  have  to  bear 
or  pay  in  connection  with  the  appeals  as  such 
respondent." 

On  the  hearing  of  the  appeals  the  chief  con- 
stable appeared  by  counsel  and  opposed  the 
appeals,  which  were  dismissed  with  costs.  The 
costs  incurred  by  the  chief  constable  in  or  about 
opposing  the  appeals  exceeded  the  amount  of 
costs  which  on  taxation  he  recovered  from  the 
apx>ellantB  by  the  sum  of  1322.  b$.,  and  on  the 
19eh  Nov.  1895,  at  a  meeting  of  the  watch  com- 
mittee, in  the  matter  of  the  licensing  appeals,  and 
in  the  matter  of  the  respondent's  costs,  it  was 
resolved  "  That  the  committee  direct  ihe  payment 
of  Messrs.  Adamson  and  Adamson's  account, 
amounting  to  192Z.  5«.,  being  the  difference  b^-tween 
the  fees  paid  to  counsel  and  the  amount  allowed 
on  taxation." 

The  question  for  the  opinion  of  the  court  was, 
whether  the  resolution  of  the  council  or  the 
agreement  by  the  defendant  corporation  to  in- 
demnify the  chi^  constable  against  the  costs 
was  ultra  vires,  and  if  any  payment  pursuant 
thereto,  or  any  payment  of  the  costs  by  the 
defendant  corporation,  pursuant  to  the  direction 
of  the  watch  committee  would  be  uUra  vires  and 
void. 

Lawsan  Wdltan,  Q.C.  and  T.  WiUes  Chitty  for 
the  plaintiffs. — ^The  i*ates  cannot  be  applied  for 
this  purpose.  The  resolution  of  the  second  watch 
committee  cannot  supersede  the  former  resolution 
refusing  to  assent  to  this  money  being  paid.  They 
referred  to 

Reg.  V.   Hie  Mayor,  Aldermen,  and  Burgesses  of 
JSateier,  44  L.  T.  Bep.  101 ;  6  Q.  B.  Div.  135. 

Macmorran,  Q.C.  for  the  defendants. — The 
police  can  appear  on  licensing  applications  and 
appeals.    Notices  have  to  be  given  them  on  these 


applications.  On  a  special  case  the  superintendent 
oi  police  is  made  the  respondent : 

Price  V.  James,  67  L.  T.  Bep.  543  ;  (1892)  2  Q.  B. 
428. 

The  case  is  clearly  covered  by  sect.  140  of  the 
Mimicipal  Corporations  Act  1882.  That  section 
is  quite  wide  enoueh  to  include  a  payment  such 
as  this.  The  chief  constable  might  have  to  pay 
costs  on  this  appeal,  whether  he  appeansd  or  not 
If  the  chi*'f  con^bie  could  not  get  his  costs  on 
appeals  over  and  above  what  he  recovered  from 
the  other  side,  it  would  prevent  him  from  appear- 
ing to  oppose  any  applications  at  sessions. 

GBA.NTHA.M,  J. — We  have  heard  all  that  has  to 
be  said  in  this  case,  and  we  were  particularly 
anxious  to  hear  Mr.  Macmorran  at  once,  because 
we  could  not  see  our  way  on  first  principles  to 
sanction  this  expenditure.     Of  course  if  ne  had 
been  able  to  bring  forward  any  authority  which 
would  have  justified  us  in  doing  it  we  should  have 
been  very  gmd  indeed  to  have  assisted  the  watch 
committee  for  the  time  bein^,  but  it  seems  to  me 
in  this  case  that  everything  is  against  him.    The 
matter  was  properly  brought  rafore  the  watch 
committee  at  the  time,  and   they  declined   to 
indemnify  the  chief  constable  against  any  costs 
which  he  might  have  to  bear  or  pay.    Notwith- 
standing that,  he,  or  thot!>e  who  are  acting  with 
him,  made  an  application  to  the  council  of  the 
borough,  the  council  having  no  authority  to  deal 
with  this  matter  at  all.  it  being  by  statute  placed 
in  the  hands  of   the  watch  committee,  and  in 
consequence  of  that  application  this  very  heavy 
expenditure  is  incurred  by  him.    The  appeals  to 
quarter  sessions  are  not  successful,  and  the  appel- 
lants have  to  pay  his  costs,  and  therefore  no 
other  costs  ought  to  be  thrown  on  the  borough. 
It  is  said  that  we  must  treat  him  as  a  private 
individual  who  has  incurred  extra  oosts.    Under 
these  circumstances  no  succeeding  watch  com- 
mittee subsequently  appointed  in  another  year 
can  have  any  power  to  subvert  the  order  of  the 
watch  committee  in  whose  hands  the  matter  was 
niaoed  at  the  time  when  these  appeals  were  heard. 
It  would  open  the  door  to  fraud  of  the  grossest 
kind,  and  to  political  agitation,  and  all  sorts  and 
condition  of  things,  if  we  were  to  allow  such  an 
order  as  this  to  stand,  made  as  it  was  by  a  watch 
committee  which  was  appointed  after  an  election 
succeeding  the  hearing  of  these  appeals.    There- 
fore without  going  into  the  question  whether  or 
not   a    watch    committee    properly   constituted 
before  whom  the  matter  came  in  the  first  instance, 
and  whose  leave  was  applied  for  before  the  ex- 
penditure was  incurred,  would  have   power  to 
order  these  expenses  to  be  incurred,  and  then  to 
be  paid  as  part  of  the  expenses  connected  with 
the   police,  we  think  that,  in  the  present  case, 
that  question  does  not  arise,  and  speaking  for 
myself,  and  I  think  also  for  my  learned  brother, 
we  are  very  anxious  that  we  should  not  decide 
upon  that  in  this  case,  because  I  can  quite  under- 
stand that  there  are  cases  in  which  it  is  most 
desirable  that  the  watch  committee  should  have 
the  power  of  upholding  a  decision  which  has  beea 
given,  and  of  following   it  into  the   Court  of 
Appeal,  and  so  incurring  the  necessary  expenses 
to  uphold  the  authority  of  the  police  in  doing 
what  is  desirable  for  tne  borough.    Bat  that  is 
not  this  case,  and  therefore  I  am  very  anxious 
to  decide  this  on  what  may  be  called  the  narrow 
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ground  bronght  before  as,  namely,  whether  or  not 
one  watch  committee  has  the  power  to  apply  to 
the  council  of  the  bproagh  ro  pay  expenses  which 
another  watch  committee  has  said  ought  not 
to  be  incurred.  We  think  they  have  no  such 
power. 

Wbiqht,  J. — ^I  entirely  agree.  I  should  not 
add  a  word  except  that  I  am  so  anxious  to  prevent 
it  being  supposed  that  we  are  laying  down  any- 
thing on  the  larger  question.  It  may  be  that,  in 
a  case  free  from  the  element  of  the  expenses 
here  having  been  incurred  in  opposition  to  the 
orders  of  the  watch  committee,  a  careful  con* 
ndenition  of  the  provisions  of  the  Licensing  Act 
might  justify  the  condasion  that  the  wateh 
committee  might  with,  and  possibly  without,  an 
order  of  the  council,  have  power  to  incur  neres- 
saxT  legal  expenses  in  connection  with  opposition 
to  uoences  where  the  opposition  to  these  licences 
is  for  the  good  order  and  gcvemment  of  the 
borough.  I  Bhould  be  very  glad  if  that  view 
could  be  adopted  after  consideration.  I  am  only 
anxious  to  guard  against  it  being  supposed  that 
anything  to-day  is  said  to  the  contrary. 

Be$olutton    declared    void,    and    injunction 
granted. 

Solicitors  for  the  plaintiffs,  Patersone,  Snow, 
BloaBom,  and  Kinder,  for  Eanson,  Neleon,  and 
Mesnard,  Sunderland. 

Solicitors  for  the  defendante,  Sharpe,  Parker, 
Pritchard,  and  Barham,  for  JET. .  A,  Adamson, 
Tynemouth. 


Monday,  May  24, 1897. 
(Before  Day  and  Lawbancs,  JJ.) 

Thb  Yestry    of   the   Pabish   of   Eulham 
(apps.)  V.  Thb  London  County  Council,  (a) 

Metropolis — PuhUc  ee  wer — Nuisance — Juriaidic- 
Hon  of  justices — Public  Health  (London)  Act 
1891  (64  &  55  Vict  c.  76),  s.  2  (1  6). 

A  sewer,  which  is  vested  in  the  London  County 
Council  and  forms  part  of  the  main  drainage 
system  of  London,  is  not  a  watercourse  or  drain 
within  sect.  2  (1)  (b)  of  the  Public  Health  {Lon- 
dan)  Act  1891  (54  &  55  Vict,  c.  76),  and  a  nui- 
sanee  arising  therefrom  is  not  a  nuisance  which 
eon  be  dealt  with  summarily  under  that  Act, 

Cass  stated  by  justices. 

The  PnbUc  H-alth  (London)  Act  1891  (54  &  55 
Vict  c.  76)  enacts : 

Seek  2. — (1.)  For  the  pnrpoaefl  of  this  Aot  .  .  . 
(i)  Any  pool,  ditch,  gratter,  wateroonrse,  oiatem,  water- 
doeet,  earth-closet,  privy,  urinal,  cesspool,  drain,  dung- 
pit,  or  ashpit,  eo  f onl  or  in  such  a  state  as  to  be  a 
noisanoe  or  injarions  or  dangerous  to  health  .  .  . 
shall  be  nnisanoes  Uable  to  be  dealt  with  snmmarily 
under  the  Act 

Sect.  5. — (1.)  If  .  .  .  the  person  on  whom  a 
notioe  to  abate  a  nuisance  has  been  served  .  .  . 
makes  dsfanlt  in  complying  with  any  of  the  requisitions 
thereof  within  the  time  specified  .  .  .  the  sanitary 
anChartty  shall  make  a  oompUint  and  the  petty  ses- 
siooai  court  hearing  the  complaint  may  make  on  such 
person  a  summary  order  (in  this  Act  referred  to  as  a 
wrissnoe  order). 

The  London  County  Council  were  owners  of  a 
sewer  at  the  junction  of  Hartismere-road  and 
Bawes-road,    in    the   parish   of   Fulhajn.     The 

(«)  Baported  by  J.  Amasw  Btbahan,  Esq.,  Bsrristor-at-Law. 


sanitary  inspector  of  the  Yestry  of  Fulham,  after 
due  notice  to  the  London  County  Council  and 
default  upon  their  part,  made  complaint  under 
sect.  5  (1)  of  the  Act  that  at  the  premises  above- 
mentioned  the  following  nuisance  existed:  foul 
smells  emitted  from  the  surface  sewer  yentilator 
in  the  roadway  in  such  quantity  as  to  be  a 
nuisance  and  dangerous  to  nealth,  and  that  the 
nuisance  was  caused  by  the  act,  default  or  suffer- 
ance of  the  London  County  Council,  the  owners. 
On  this  complaint  a  summons  to  the  clerk  of 
the  council  was  issued. 

Upon  the  complaint  coming  on  for  hearing  the 
justices  interposed  during  the  opening,  and  in- 
quired how  the  matter  came  within  sect.  2  of  the 
Act,  and  it  was  contended  on  behalf  of  the 
Yestry  of  Fulham  that  the  sewer  was  a  water- 
course or  drain  within  sub-sect.  1  (6),  and  in 
support  of  this  contention  the  case  of  St.  Helens 
Chemical  Company  v.  Corporation  of  St.  Helens 
(34  L.  T.  tiep.  397 ;  1  Ex.  Div.  196)  was  cited. 

On  behalf  of  the  London  Coun^  Council  their 
counsel  cited  Beg,  v.  Parlby  (60  L.  T.  flop.  422 ; 
22  Q.  B.  Div.  520),  and  contended  that  a  main 
sewer  in  the  metropolis  was  not  a  drain  within 
the  meaning  of  sect.  2  {lb),  and  that  the  matter 
was  not  a  nuisance  in  respect  of  which  summary 
proceedings  could  be  taken  under  the  Act. 

The  justices  agreed  with  the  latter  contentions, 
and  determined  tnat  a  public  sewer  was  not  within 
the  definition  of  nuisances  to  be  dealt  with  under 
the  Act;  but  they  allowed  the  Fulham  Yestry 
to  call  the  sanitary  inspector,  who  proved  service 
of  notices,  and  that  the  notice  requiring  abate- 
ment of  the  nuisance  had  not  been  complied 
with,  and  gave  evidence  of  smells  emitted  from 
the  ventilator,  and  that  the  London  County 
Council  were  the  owners.  In  cross-examination 
he  admitted  that  the  sewer  was  a  main  sewer 
forming  part  of  the  main  drainage  system  of 
London. 

The  justices  thereupon  dismissed  the  case,  on 
the  ground  that  the  nuisance  complained  of  was 
not  one  coming  within  the  Public  Health  (London) 
Act  1891,  and  that  they  had  no  jurisdiction  to 
deal  with  the  matter  of  the  complaint.  The 
Fulham  Yestry  being  dissatisfied  with  this  de- 
cision a  case  was  stated  at  their  request. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  justices  werd  right  in  law  in  their 
decision,  or  whether  they  should  have  heard  and 
determined  the  case. 

DancJcwerts,  for  the  vestry  of  Fulham,  in 
support  of  the  appeal.-^This  sewer  is  a  drain  or 
watercourse  within  the  Act.  The  cai-e  of  Beg,  v. 
Parlby  {ubi  sup.)  is  distinguishable  since  it  was 
a  decision  under  the  Public  Health  Act  1875 
(38  &  39  Yict.  c.  55),  and  that  Act  defines  sewer. 
Here  the  words  are  quite  general,  and  when  that 
is  so,  the  court  should  not  limit  them  to  private 
watercourses  and  drains.    See 

8t.  Helens   Chsmical  Company  v.  Corporation  c/ 
8t,  Helens  (cup.). 

That  decision  was  on  the  Nuisances  Removal  Act 
(18  &  19  Yict.  c.  121),  now  repealed.  In  that  Act 
there  was  no  definition,  and  the  court  held  that  the 
Act  applied  to  a  nuisance  in  a  public  sewer.  There 
is  no  definition  of  drain  or  watercourse  in  the 
Public  Health  (London)  Aot  1894  (see  the  defini- 
tion  clause,  sect.  141),  and  therefore  St.  Helens 
Chemical  Company  v.  Corporation  of  St.  Helens 
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rather  than  Beg.  t.  Parlby,  should  govern  in  this 
oaae. 

Boeanquet,  Q.O.  (JT.  Avory  with  him)  for  the 
respondents,  the  London  Oonnty  Council. — 
Though  the  Public  Health  (London)  Act  1891 
does  not  define  drain  and  sewer  as  the  Public 
Health  Act  1875  does,  yet  the  object  of  it  was  to 
do  for  London  what  the  Public  Health  Act  1875 
did  for  the  rest  of  the  country.  Beg,  v.  Parlby 
(uhi  sup.)  makes  it  clear  that  in  parts  of  the 
country  outside  London  such  a  complaint  as  this 
would  not  lie.  Beside  h  thei^  exists  in  London  as 
much  as  in  other  parts  of  the  country  the  same 
reason  why  it  should  not  lie.  In  eatth  oase 
Parliament  has  delegated  certain  public  duties — 
namely,  the  construction  and  maintenance  of  a 

f roper  drainage  sys^^em — to  a  public  authority, 
f  every  time  another  local  authority  dislike  the 
way  these  duties  are  performed,  they  are  entitled 
to  summon  the  public  authority  before  a  magis- 
trate there  to  justify  their  works,  it  is  clear 
that  the  public  authority  will  not  have  that  full 
control  over  the  matter  which  Parliament  in- 
tended they  should  have.  Any  remedy  that  exists 
in  such  a  case  is  the  ordinary  remedy  in  the  High 
Court. 

Danckwerti  in  reply. — If  there  is  no  summary 
remedy  here  thern  is  no  remedy  in  the  High  Court : 
(see  sect.  13  of  the  Act). 

Day,  J. — I  am  clearly  of  opinion  that  this 
appeal  ought  to  be  dismissed,  and  that  the  ma^ris- 
trates  were  right  in  declining  to  adjudicate.  The 
question  arises  under  sect.  S  (1  &)  of  the  Public 
Health  (London)  Act  1891  (54  k  55  Tier.  c.  76), 
which  provides  that  for  the  purposes  of  the  Act 
among  other  things,  any  pool,  ditch,  gutter,  water 
course,  or  dram  (not  using  the  word  "sewer"), 
BO  foul  or  in  such  a  state  as  to  be  a  nuisance 
or  injurious  or  dangerous  to  health,  shall  be  a 
nuisance  liable  to  be  dealt  with  summarily  under 
the  Act.  To  my  mind  it  is  clear  that  these  words 
do  not  apply  to  nuisances  arising  from  defects  in 
the  sewers  of  London,  which  are  vested  in  the 
county  council,  and  form  part  of  the  main  drainage 
system  of  London.  They  are  particularly  appli- 
cable to  nuisances  arising  from  what  I  may  call 
private  sources.  What  are  contemplated  are 
nuisances  arising  from  the  acts  of  private  owners 
of  property  as  distinguished  from  nuisances 
ariomg  from  public  works  constructed  for  public 
purposes  by  the  authority  to  which  Parliament 
has  delegated  the  duty  of  constructing  and  main- 
taining them.  Perhaps  in  the  present  case  the 
London  County  Council  have  made  a  mistake  in 
the  ventilatiou  of  this  sewer,  and  perhaps  the 
mistake  is  so  bad  as  to  cause  the  v*'ntilator  to 
be  a  nuisance  to  the  neighbourhood.  In  that 
case  the  remedy  of  the  public  is  among  other 
ways,  by  information,  and  the  question  would 
come  on  to  be  tried  by  the  usual  constitutional 
tribunal ;  but  it  is  not  a  question  to  be  delegated 
to  magistrates  sitting  at  petty  sessions.  The 
county  council  are  entitled  to  have  thn  question 
tried  by  a  jury  in  the  regular  way,  and  that  is 
the  onl^  tribunal  that  I  am  aware  of  that  can 
determine  such  questions.  Their  responsibility  is 
to  the  public  generally.  It  was  never  intended 
to  give  the  justices  the  power  to  direct  the 
county  councU  how  they  snould  carry  out  the 
duties  Parliament  has  placed  upon  them,  and 
therefore  the  magistrates  were  right  in  holding 


that  they  had  no  jurisdiction  to  deal  with  the 
matter  of  the  complaint  which  was  brought  before 
them.    The  appeal  will  be  dismissed. 

Lawbance,  J. — I  am  of  the  same  opinion.  I 
think  that  the  provisions  of  the  Act  were  in- 
tended to  apply  to  private  matters  only — that 
is  to  acts  done  by  owners  or  occupiers  of  property. 
To  make  it  applicable  to  such  public  works  as 
are  referred  to  in  this  case,  it  would  be  necessanr 
to  read  in^^o  sect.  2  (1  h)  the  word  "  sewer,'*  which 
most  probably  was  purposely  omitted  becansi*  it 
was  intended  that  the  Act  should  have  no  refer- 
ence to  public  sewers. 

Judgment  for  the  re%p<mdenU. 

Solicitor  for  the  appellants,  T.  Blanco  White. 
Solicitor  for  the  respondents,  W.  A.  Blaxland. 


Saturday,  June  26, 1897. 
(Before  Hawkins,  and  Williams,  JJ.) 

Mitchell  (app.)  v.  Thb  Tobbinoton  Union 

(resps.).  (a) 

Husband  and  wife — Maintenance — Non-liabUiiy 
of  husband  to  maintain  adulterous  wife — Poor 
Law  Amendment  Act  1868  (31  A  32  Vict.  c.  122), 
«.  33. 

In  1862  the  appeVant  married  F.  H.  M.  They 
lived  together  a  few  months  and  then  the  husband 
joined  the  Marines.  Nothing  more  was  heard 
of  him,  and  in  1889  F.  H.  M.  married  B.  6?., 
and  lived  with  him  as  his  wife.  On  hearing 
the  appellant  was  alive  the  wife  still  continued 
to  live  with  B.  O. 

F.  H.  M.  becams  chargeable  to  the  T.  Union  in 
1896,  and  the  guardians  applied  for  an  order 
against  the  husband,  the  appellant,  which  the 
magistrates  made. 

Held  [quashing  the  order  of  the  magistrates),  Ihat 
the  wife  was  guilty  of  adultery,  and  that  the 
appellant  could  not  be  compelled  to  support 
F.  H.  M.  his  wfe. 

This  was  a  special  CAse  stated  by  three  justices 
of  the  peace  of  the  county  of  Devon. 

1.  At  a  petty  sessions  holden  at  the  Court 
House,  Great  Torrington,  in  and  for  the  division 
of  Great  Torrington,  in  the  county  of  Devon,  on 
the  12th  Dec.  1^6,  a  complaint  was  preferred  by 
George  Mark  Doe,  clerk  to  the  guardians  of  the 
Torrington  Union,  on  behalf  of  the  said  guardians 
(hereinafter  called  the  respondents)  against 
William  Henry  Mitchell,  of  No.  9,  Morden-street. 
Rochebter,  in  the  county  of  Kent,  naval  pensioner 
(hereinafter  called  tbe  appellant),  under  sect  33 
of  the  Poor  Law  Amendment  Act  1868,  for  that 
one  Fanny  Harris  Mitchell  (otherwise  Fanny  Ann 
Mitchell)  was  a  married  woman  and  required 
I'elief  without  her  husband,  and  had  become 
chargeable  to  the  common  fund  of  the  uoion, 
and  was  likely  so  to  continue,  and  that  the  said 
William  Henry  Mitchell  was  the  husband  of  the 
said  Fanny  Harris  Mitchell.  The  same  was 
heard  by  us  the  justices,  the  parties  being 
present,  and  the  guurdians  being  represented  by 
their  clerk,  George  Mark  Doe,  and  William  Heniy 
Mitchell  by  his  solicitor,  and  upon  the  heajring 
we  ordered  the  said  appellant  to  pay  to  the  respon- 
dents the  sum  of  2<.  6ci.  weekly  and  evei7  week 

(a>  Bf^poried  by  W.  oa  B.  Hihbskt,  Eiq..  Barrialar«t-lAV. 
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towards  the  suBteDanoe,  relief,  and  maintenanoe 
of  his  said  wife  for  and  daring  so  long  as  she 
should  be  chargeable  to  the  said  nnioa,  or  until 
he  should  be  legally  directed  to  the  contrary,  and 
also  that  the  appellant  should  forthwith  pay  to 
the  respondents  the  sum  of  128,  6(2.,  being  the 
reasonaole  costs  of  obtaining  the  said  order. 

2.  And,  whereas,  the  appeUant  being  dissatisfied 
with  oar  determination  upon  the  hearing  of  th^ 
said  information  as  being  erroneous  in  point  of 
law  hath,  pursuant  to  sect.  33  of  the  Summary 
Jurisdiction  Act  1879  (42  &  43  Vict.  c.  48),  duly 
applied  to  us  in  writing  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  such 
onr  determination  as  aforesaid  for  the  opinion  of 
this  court,  and  hath  duly  entered  into  a  recog- 
nisance as  required  by  the  said  statute  in  that 
behalf. 

3.  Now,  therefore,  we,  the  said  justices,  in  com- 
pliance with  the  said  application  and  the  pro- 
risions  of  the  said  statute  do  hereby  state  and 
Bign  the  following  case : 

4.  Upon  the  hearing  of  the  information,  on  the 
12th  Dec.  1896,  the  following  evidence  was  adduced 
before  us  on  behalf  of  the  respondents,  that  is  to 
say : — ^William  Henry  Tantou,  sworn,  said :  1  am 
the  relieving  officer  for  the  Torrington  Union. 
Fknny  Harris  Mitchell  become  chargeable  to  the 
imion  on  the  24th  July  1896,  and  since  the  fol- 
lowing five  weeks  at  28.  6(2.  per  week.  She  then 
went  into  the  workhouse.  She  became  chargeable 
again  on  the  26th  Oct.  1896,  at  2«.  6d,  per  week. 
Cross-examined ;  The  woman  is  aged  about  sixty. 
She  lives  in  a  cottage  at  the  rent  of  about  Is.  a 
week.  I  know  the  woman  has  lived  with  Richard 
Gonrett  for  years  at  Langtree.  The  man  Gk>rvett 
is  now  in  lodgings  at  Stibb  Cross,  Langtree. 
Fanny  Harris  Mitch*- 11,  sworn,  said : 

I  livn  at  Lftngtiiee.  I  married  William  Henry 
Mitohell,  at  Frithelstook,  in  1862  The  oertifi  late  pro- 
duced is  my  marriage  certificate.  I  lived  with  Mitchell 
onlj  a  few  months.  Two  months  after  he  left  me  to  be 
a  soldier  at  Plymouth  my  child  was  born.  I  saw  hiui 
a  year  after  at  my  mother's  house,  and  he  gave  the 
child  a  shiliixig.  He  has  never  given  me  any  money 
bedde  the  shilling,  and  from  that  time  I  have  heard 
nothiog  of  him.  When  I  married  GK>rvett  I  considered 
I  was  a  widow.  Cross-examined :  On  the  20th  Jaly 
1889,  at  the  registry  office.  Great  Torringtoo.  Off  and 
OD  I  lived  with  him  from  then  till  now.  Before  my 
husband,  Mitohell,  went  for  a  soldier  we  made  no 
SRangement  as  to  living  apart.  Since  1864  I  never 
rsoeived  a  penny  from  Mitchell.  I  did  apply  to  the 
Admiralty  for  pay  from  him.  I  know  Mrs.  Piper,  of 
Westleigfa.  She  is  my  aunt  by  marriage,  and  Mitohell'a 
sister. 

Evidence  was  also  given  by  Fanny  Harris 
Mitchell  that  some  years  before  her  marriage  with 
Eichard  Gk)rvett  she  had  been  informed  by  a 
rehitive  of  William  Henry  Mitchell,  the  appellant, 
that  he  was  dead,  and  believing  this  to  be  the 
case  she  did  not  make  any  further  inquiries  about 
Mm,  and  in  particular  did  not  inquire  through 
Mrs.  Piper,  of  Weetleigh,  or  through  the  Admi- 
ralty, and  that  she  only  heard  that  her  husband 
IGtchell  was  alive  aboat  Dec.  1895. 

5.  On  behalf  of  the  appellant  it  was  contended 
that,  in  consequence  of  Fanny  Harris  Mitchell 
having  married  and  lived  with  Richard  Gk>rvett, 
she  had  committed  adultery,  and  that  there  was 
no  liability  on  the  part  of  the  appellant  to  main- 
tain her. 


6.  On  behalf  of  the  respondente  it  was  oon- 
tended  that  as  Fanny  Hams  Mitchell  would  not 
by  law  be  liable  to  conviction  for  bigamy,  she 
at  the  time  of  such  marriage  with  Richard 
Grorvett,  believing  her  husoand,  the  appel- 
lant, to  be  dead,  and  not  having  heard  of 
him  for  over  seven  years  before  such  second 
marriage,  and  such  marriage  having  been  at  the 
time  legally  performed,  though  now  void,  she 
had  not  in  law  committed  adultery  so  as  to  dis- 
charge the  appellant  from  liability  to  maintain 
her,  and  that  therefore  he  was  liable  to  maintain 
her. 

7.  And  we,  the  justices,  thereupon  therefore 
gave  our  determination  against  the  appellant  in 
maimer  hereinbefore  stated. 

8.  The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  this  court  therefore 
is  whether  Fanny  Harris  Mitchell  committed 
adultery  in  marrying  and  living  with  Richard 
Gk)rvett  so  as  to  discharge  the  appellant  from  his 
liability  to  maintain  her. 

9.  If  the  court  should  be  of  opinion  that  the 
order  was  legallv  and  prope|rly  made,  and  the 
appellaot  is  liable  to  maintain  the  said  Fanny 
Harris  Mitchell,  the  order  is  to  stand  in  full 
force  and  virtue ;  but  if  the  court  should  be  of 
opinion  that  the  order  was  not  legally  and  pro- 
perly made,  then  the  complaint  is  to  be  dismissed, 
and  the  order  annulled. 

Griven  under  our  hands  the  6th  day  of  March 
1897,  at  Great  Torrington,  in  the  county  of 
Devon.  —  Mabk  Rolls,  Thomas  Batson, 
William  Vauohan. 

By  sect.  33  of  the  Poor  Law  Amendment  Act 

1868; 

When  a  married  woman  requires  relief  without  her 
husband,  the  gnardiana  of  the  union  or  parish,  or  the 
overseers  of  the  parish,  as  the  ease  may  be,  to  whioh  she 
becomes  chargeable,  may  apply  to  the  justioes  having 
jurisdiction  in  such  union  or  parish  in  petty  sessions 
assembled,  and  thereupon  such  justioes  may  summon  such 
husband  to  appear  before  them  tu  show  cause  why 
an  order  should  not  be  made  upon  him  to  maintain  his 
wife ;  and  upon  his  appearance,  or,  in  the  event  of  his 
not  appearing,  upon  proof  of  due  service  of  such  sum- 
mons upon  him,  such  justices  may,  after  hearing  such 
wife  upon  oath,  or  receiving  such  other  eridenoe  as  they 
may  deom  sufficient,  make  an  order  upon  him  to  pay  such 
sum,  weekly  or  otherwise,  towards  the  cost  of  the  relief 
of  the  wife  as,  after  consideration  of  all  the  circumstances 
of  the  case,  shall  appear  to  them  to  be  proper,  and  shall 
determine  in  such  order  how  and  to  whom  the  payments 
shall  from  time  to  time  be  made ;  which  order  shall,  if 
the  payments  required  by  it  to  be  made  are  in  arrear,  be 
enforced  in  the  manner  prescribed  by  the  Act  of  11  &  12 
Vict.  c.  48,  for  the  enforcing  of  orders  of  justices  requir- 
ing the  payment  of  a  sum  of  money,  provided  that  such 
order  may  be  at  any  future  time  revoked  by  the  justices 
in  petty  sessions  assembled,  if  they  see  sufficient  cause 
for  so  doing. 

Morton  Smith  for  the  appellant. — There  are  two 
questions  here ;  (1)  Was  the  living  of  the  wife 
with  Grorvett  before  she  heard  that  MitcheU  was 
alive  an  act  of  adultery ;  (2)  was  the  living  for  a 
further  twelve  months  after  she  heard  adulterous. 
According  to  the  judgment  of  Lord  Penzance, 
adultery  is  a  married  person  living  as  husband  or 
wife  with  another  not  his  or  her  spouse  when  their 
own  spouse  is  still  alive : 

Joseph  V.  Joseph  and  Wentzell,  d4  L.  J.  P.  M.  &  A. 
96. 
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[Williams,  J. — Under  what  statute  is  this  order 
madeP]  Under  the  Poor  Law  Amendment  Act 
1868  (31  &  32  Yict.  o.  122),  s.  33,  the  same 
statute  xmder  which  the  order  was  made  in 

CvlUy  T.  Charmant  45  L.  T.  Bep.  28  ;  7  Q.  B.  Dir. 
89. 

The  same  riew  as  to  adultery  is  expressed  by 
Pollock,  O.B.  in 

Home  T.  Home,  2  Sw.  &  Tr.  48. 

The  exemption  to  support  the  wife  is  laid  down 
in  Bex  v.  Flintan  (1  Bam.  &  Ad.  227),  and  it  is 
founded  on  the  common  law.  Littledale,  J.,  at  p. 
131,  says  that,  even  if  the  husband  commits 
adultery  after  the  separation,  the  husband  is 
relieyed  from  maintainmg  the  wife  if  she  is  (guilty 
of  adultery,  and  the  parish  is  in  the  same  position 
as  a  person  providing  necessaries.  It  is  shown  by 
Govier  v.  Handcock  (6  Dum.  &  East,  603)  that  a 
husband  need  not  civilly  keep  his  wife  after  she 
has  been  guilty  of  adultery.  Under  the  Poor  Law 
Amendment  Act^  CuUey  v.  Charman  {ubi  sup.) 
protects  mp.  In  this  case  Huddleston,  B.  says : 
"  It  is  too  clear  for  argument,  and  is  covered  by 
Bex  V.  Flintan**  [£La.wkin8,  J. — The  Drinoiple 
seems  clearly  to  be  set  out  by  Littledale,  J.  in 
Be»  V.  Flintcm.^  I  submit,  on  the  principle 
of  the  cases  I  have  cited,  the  husband  in  tnis 
case  cannot  be  compelled  to  maintain  the  wife. 

BeddaU  for  the  respondents. — I  cannot  say  the 
wife  did  not  commit  adulteir,  but  I  submit  that 
does  not  affect  the  case.  [Hawkins,  J. — ^The 
magistrates  seem  to  have  considered  adultery  and 
bigamy  as  synonymous  terms.]  The  husband  is 
bound  to  contribute  to  the  wife's  support  even  if 
she  knew  be  was  alive.  Bex  v.  Flintan  is  on  the 
Vagrant  Act,  which  is  differently  worded  to 
the  Poor  Law  Act.  The  decision  I  rely  on  is 
on  the  section  which  is  now  before  the  court : 

Thomas  v.  AUop,  21  L.  T.  Bep.  715;  5  L.  Bep. 
Q.  B.  151. 

This  case  shows  that  Bex  v.  Flintan  is  not  an 
authority  on  the  Poor  Law  Amendment  Act. 
[Williams,  J  — Oovier  v.  Handeock  was  approved 
in  WiUon  v.  Qloeeqp  (58  L.  T.  Bep.  707  ;  20  Q.  B. 
Div.  354).  That  seems  to  put  an  end  to  your 
argument.]  There  is  nothing  about  adultery  or 
necessaries  in  the  Act.  Under  the  Act  of  18%,  if 
the  woman  had  applied  hei*8elf,  the  magistrates 
•  could  have  made  the  order.  [Hawkins,  J. — We 
have  nothing  to  do  with  that  Act.  The  woman 
is  not  applying ;  it  is  the  parish.]  I  submit  the 
test  in  the  present  case  is  not  whether  an  action  for 
necessaries  could  be  brought. 

Hawkins,  J. — I  have  not  a  shadow  of  a  doubt 
about  this  case.  The  facts  show  that  when  she 
took  up  with  Gk>rvett  she  was  guilty  of  adultery. 
This  adultery  has  not  been  condoned.  The 
magistrates  ought  not  to  have  made  the  order, 
and  therefore  it  must  be  quashed. 

WiLUAiM,  J.  ooncnrred.         j^^^  ^^^ 

Solicitors  for  appeUants,  Seywood  and  Smith, 
Rochester. 

Solicitor  for  the  respondents,  JT.  D.  Booth,  for 
O.  M,  Doe,  Great  Torring^n. 


Thursday,  July  8, 1897. 

(Before  Cave  and  Bidlet,  JJ.) 

Hbywood  v.  Whitehead,  (a) 

Adulteration — MUk — Knowledge  of  pwrchaser— 
Costs  against  magistrates — Sale  of  Food  and 
Drugs  Act  1875  (38  A  39  Viet,  c,  63),  s.  6. 

W,  was  charged  before  justices  with  selling  for 
new  mUk  an  article  not  of  the  naiure,  sub- 
stance, and  qu4iliiy  demanded,  contrary  to  sect.  6 
of  the  lood  and  Drugs  Act  1875.  A  sergeant  of 
police,  acting  under  H.*s  orders,  who  was  an 
inspector  under  the  Act,  purchased  the  miUe 
from  W.,  who,  when  he  was  asked  for  new  mt2Jlr, 
sold  skimmed,  and  charaed  a  p^ny  a  pint,  the 
usual  price  for  skimmea.  The  justices  differed, 
one  being  of  the  opinion  that  only  a  penny  a  pirU 
being  asked,  the  purchaser  must  have  been  aware 
it  was  skimmed  mUk  he  was  buying. 

Held,  that  the  knowledge  of  the  purchaser  was 
immaterial,  and  case  remitted  to  the  bench  to 
convict. 

The  respondent  W,  did  not  appear,  but  the  magis- 
trates did. 

Held,  that  costs  in  su4ih  a  case  could  be  given 
against  them. 

This  was  a  case  stated  hv  two  of  Her  Majesty's 
justices  of  the  peace  u>r  the  counl^  of  Lan- 
caster, acting  in  and  for  the  division  of  Oldham. 

At  a  petty  sessions  held  at  Boyton»  in  the 
oounty  of  Lancaster,  on  the  10th  £^eb.  1897,  a 
certain  information  and  complaint,  preferred  bj 
Thomas  Heywood,  a  superintendent  of  police  for 
the  county  of  Lancaster,  acting  for  the  division  of 
Oldham  (hereinafter  called  the  appellant),  against 
Joseph  Traviss  Whitehead  (hereinafter  .called  the 
respondent),  was  heard  and  determined  before  us 
on  the  lObh  Feb.  1897,  in  the  presence  and  hearing 
of  the  appellant  and  reepondent^  and  dismissed 
upon  the  ground  hereinafter  stated. 

The  information  and  complaint  were  as  follows : 

That  on  the  18th  day  of  January  1897,  at  the  town- 
ship of  Boytoa,  in  the  division  of  Oldham,  in  the  oounty 
of  Lanoaatar,  one  Joseph  Thomaa  Morgan  did  demand  of 
and  from  the  respondent,  as  and  for  a  sale  by  the  zeipoD- 
dent  to  him  the  said  Joseph  Thomas  Morgan,  a  oerfaun 
artLole  of  food,  to  wit,  one  pint  of  new  milk,  and 
that  the  respondent  did  then  and  there  nnlawfoUy 
and  wilfully  sell  to  him  the  said  Joseph  Thonuu 
Morgan,  and  to  hie  prejudioe,  as  and  for  bnoh  artiole 
of  food,  an  artiole  of  food  whioh  was  not  of  the 
natore,  snbstanoe,  and  qnality  of  the  artiole  of  food 
so  demanded  by  the  said  Joseph  Thomas  Morgan  as  raoh 
pnrohaser  as  aforesaid.  The  analjais  showed  that  it 
contained  parts  as  under :  1*74  per  oent.  fat,  910  per 
oent.  other  solids — ^total  solids,  10*84  per  oent. ;  and 
that  it  had  been  deprived  of  upwards  of  one-third  of  its 
oream  oonirary  to  the  form  of  the  statute  in  such  oaae 
made  and  provided. 

The  appellant^  being  dissatisfied  upon  the  hear- 
ing of  the  information  and  complaint  as  being 
erroneous  in  point  of  law,  applied  to  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds 
of  such  our  determination. 

Now,  therefore,  we,  the  justices,  in  compliance 
with  the  application  and  the  provisions  of  the^ 
statutes,  do  hereby  state  and  sign  the  following 
case: 

I.  Upon  the  hearing  of  the  information  and 
complamt,  the  following  facts  were  proved  or 
admitted ; 

(a)  Reported  by  W.  db  B.  Hsebirt,  Eeq.,  Barrliter-al-Law- 
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2.  The  respondent  is  a  farmer,  and  carries  on 
business  at  He7  Hill,  in  the  townsMp  Crompton. 

3.  The  appellant  is  an  inspector  of  food  and 
drags  for  the  Oldham  division  for  the  coontj  of 
Lancsster,  and  as  such  inspector  he  instructed 
Polioe-i$eE^eant  Morgan  and  Police-Constable 
Morris,  on  the  18th  Jan.  1897,  to  proceed  to 
Boyton  and  procure  samples  of  new  milk  for 
analysis  by  the  public  analyst.  They  accordingly 
proceeded  to  Royton,  and  whilst  in  Sandy-lane 
met  the  respondent,  who  was  selling  milk.  He 
had  two  cans  of  milk,  one  on  his  right  hand  and 
the  other  on  his  left.  The  sergeant  asked  the 
respondent  for  a  pint  of  new  miQc  from  the  can 
on  his  right.  The  respondeat  replied  **  That  is 
skim  milk  in  that  and  new  in  this  *'  (pointing  to 
the  can  on  his  left).  The  sergeant  then  said :  "  I 
want  new  milk ;  so  Fll  have  a  pint  out  of  that " 
(pointing  to  the  can  on  his  left).  The  respondent 
served  him  without  any  oomment,  and  charged  a 
penny  for  it  which  he  paid.  The  sergeant  then 
read  the  nsual  statement  to  the  respondent^  which 
is  as  follows : 

I  have  been  histnioted  by  Mr.  Superintendent  Hey- 
wood,  the  inspeotor  for  food  and  dmgs  in  the  dUtriot,  to 
pmohMe  this  sample  of  new  milk  for  analjsis  by  the 
public  analyst.  If  yon  desire  it  I  will  now  divide  it 
into  three  parts,  one  of  which  I  shall  leave  with  jon,  one 
I  shall  take  or  send  to  the  pnblio  analyst,  for  analysis, 
sod  the  other  I  shall  keep,  but  if  yon  do  not  desire  it 
dividing,  I  shall  send  np  the  whole  in  yoor  presence. 
What  do  yon  elect  to  do  P 

The  respondent  replied,  '*  Til  have  a  portion." 
The  sergeant  then  proceeded  to  divide  the  sample 
into  three  parts,  and  was  sealing  them  up  and 
putting  on  the  labels,  when  the  respondent 
exclaimed,  "Oh!  I  didn't  know  you.  That  is 
skim  milk ;  I  have  no  new." 

The  sergeant  was  asked  by  Mr.  Butterworth, 
the  presidrng  justice,  if  he  expected  to  get  new 
milk  for  a  penny  a  pint.  The  sergeant  replied 
that  he  asked  for  new  milk,  and  was  prepared  to 
pay  whatever  the  respondent  charged  for  it. 

The  sergeant's  evidence  was  corroborated  by 
Pohce-constable  Morris. 

Margaret  Ann  Sandring  was  called  by  the  appel- 
lant, and  she  stated  that  she  had  l>oTight  milk 
from  the  respondent  during  the  last  five-and-a- 
half  years,  and  always  paid  him  three-half-pence 
a  pint  for  it. 

4.  The  respondent  did  not  adduce  evidence. 

5.  The  appellant  gave  evidence,  and  proved 
that  he  was  an  inspeotor  of  food  and  drugs  for 
the  Oldham  division  of  the  oounty  of  Lancaster, 
and  prodmsed  the  certificate  of  the  analyst. 

6.  On  behalf  oi  the  api>ellant,  it  was  contended 
that  it  was  new  milk  which  was  demanded,  and 
sold  to  the  eergeant  and  constable  by  the  respon* 
dent,  and  that  sect.  6  of  the  Food  and  Drugs  Act 
1875  applied,  and  he  asked  for  a  conviction  against 
the  respondfioit. 

On  behalf  of  the  respondeat  it  was  contended 
that  it  was  skimmed  milk  and  not  new  milk 
which  was  sold  to  the  police-sergeant  and  con- 
stable, and  thfit  the  police-sergeant  must  have  had 
knowle^ipe  of  this,  in  that  he  paid  only  one  penny 
a  pnt  for  it,  and  tiiat  sect  6  of  the  Food  and 
Dnigs  Act  1875  did  not  i^ply. 

7.  The  justices  were  not  agreed.  One  of  them 
was  of  opinion,  seeing  that  the  respondent  only 
asked  one  penny  a  pint  for  the  milk,  the  sergeant 
most  have  known  that  he  was  buying  skimmed 


milk  and  not  new  milk,  and  therefore  declined  to 
convict.  The  other  justice  was  of  opinion  that 
the  state  of  knowledge  of  the  sergeant  at  the 
time  when  he  paid  for  the  milk  was  not 
material,  he  havme  asked  for  new  milk  and 
obtained  the  milk  oefore  the  question  of  price 
was  mentioned,  and  considered  the  respondent 
ought  to  be  convicted.  As  the  Bench  could  not 
agree  the  case  was  dismissed. 

When  the  penny  was  paid  for  the  pint  of  milk 
Joseph  Travis  Whitehead,  the  respondent,  was, 
in  the  opinion  of  the  magistrate  who  recommended 
the  dismissal  of  the  case,  satisfied  that  he  was 
selling  and  was  paid  for  skimmed  milk,  as  a  penny 
per  pint  was  the  regular  selling  price  of  the 
skimmed  milk,  and  Uie  magistrate  believed  he 
was  innocent  of  trying  to  deceive  the  two  officers. 

8.  The  question  of  law  on  the  above  statement 
for  the  opinion  of  this  court  is:  Whether  the 
determination  by  us  the  justices  dismissing  the 
complaint,  was,  under  the  circumstances  set  out, 
erroneous. 

By  sect  6  of  the  Food  and  Drugs  Act  1875 : 

No  person  shall  sell  to  the  prejudice  of  the  purchaser 
any  article  of  food  or  any  dmg  which  is  not  of  the 
nature,  sabstauoe,  and  qnalitj  demanded  of  by  the 
pnrohaeer  noder  a  penalty  not  exceeding  twenty  pounds. 

O,  Clay  for  the  apx>ellant. 

jr.  JET.  Butterworth  for  the  magistrates. 

The  respondent  did  not  appear. 

Cats,  J. — ^The  case  is  too  clear  for  argument, 
and  must  go  back  to  the  magistrates  to  convict. 
If  we  were  to  allow  defences  like  this  there  would 
never  be  any  convictions. 

RiDLBT,  J. — I  am  of  the  same  opinion. 

Clay  asked  for  costs  against  the  magistrates. 

Gate,  J. — Yes.  As  they  have  appeared  and 
contAsted  the  case,  you  are  entitled. 

Solicitors  for  the  appellant,  Bidtdale  and  Son, 
for  Hulton,  Oldham. 

Solicitor  for  the  magistrates,  /.  E,  Lees, 
Oldham. 


July  8  and  9, 1897. 

(Before  Oavb  and  Bidlxt,  JJ.) 

The  Tynb  Pontoons  Company  v,  Thb  Gt7ab- 

DIANB  OF  THE  TTNSMOUTH  UnION.  (a) 

Bcttina — Biver — Occupation  of  land — Value  of 
land  enhanced— Floating  pontoone—^LiabUity  to 
he  rated. 

The  T.  P.  company  are  occupiers  and  oumers  of 
about  9  acres  of  land  on  the  Tyne,  which  is  here 
a  tidal  river,  A  creek  was  emeavated  on  the 
land,  and  in  it  were  placed  itoo  pontoons,  into 
which  ships  could  he  received  for  repairing 
purposes.  They  were  attached  to  mtes  and 
**  dolfhina  "  by  means  of  shackles  which  could  he 
eaeily  detached,  and  joined  to  the  land  by  a 
moveable  gangway.  They  could  be  towed  out; 
but,  as  a  maiter  of  fact,  heid  not  been  moved 
emcept  for  repairing  purposes  for  ten  and  four 
years  reepeetively.  They  were  rated  as  being  in 
occupation  of  land  over  which  they  floated,  and 
to  which  thcu  were  attached,  and  cUso  that  the 
occupation  of  th/e  "Uind  toos  effOuMjced  by  reason 
of  weir  being  attached  and  used  in  connection 
therewith, 

(a)  Beported  by  W.  na  B.  Hsbbbbt,  Esq.,  BsrristM'«i>Law. 
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Held  (affirming  the  decision  of  the  Court  of  Quarter 
Sessions)  that  they  were  rightly  rated  on  the 
latter  around,  and  were  vnthin  the  principle  of 
Reg.  V,  Morrison  (1  Ell  &  Bl,  150). 

At  the  quarter  sesBions  for  the  county  of  North- 
umberland, held  on  the  22nd  Oct.  1896,  before 
Watson  Askew-Robertson,  Esq.,  chairman,  and 
other  justices  of  the  peace  for  the  county,  at  the 
Moot-hall,  Newcastle-upon-Tyne,  the  Tyne  Pon- 
toons and  Dry  Docks  Company  Limited  appealed 
against  a  rate  for  the  relief  of  the  Poor  in  the 
Tynemouth  Union.  The  appeal  was  dismissed 
subject  to  a  special  case  which  the  court  on  the 
application  of  the  appellants  conseuted  to  state, 
and  which  is  now  stated  as  follows  : 

The  appellants  were  rated  in  respect  of  pro- 
perty described  in  the  rate  as  "  No.  1269,  dock 
land,  machinery,  and  fixed  plant,  in  the  sum  of 
1644Z.  as  the  gross  estimated  rental,  and  the  sum 
of  14502.  as  the  rateable  value ;"  and  in  respect  of 

Property  described  in  the  rate  as  *'  No  1270,  dry 
ock,  land,  machinery  and  fixed  plant"  in  the 
sum  of  14402.  as  the  gross  estimated  rental,  and 
the  sum  of  12002.  as  the  rateable  value.  The  total 
of  the  rate  on  the  property  of  the  appellants, 
divided  into  three  numbers  as  aforesaid  was 
48842.  as  gross  estimated  rental  and  42002.  as 
rateable  value. 

The  following  is  a  copy  of  the  rate  appealed 
against: 

An  aasesament  for  the  relief  of  the  poor  of  the  parish 
of  Walleend,  in  the  oonnfy  of  Northnmberland,  and  for 
other  pnrpoaea  ohargeable  thereon  acoordiog  to  law, 
made  this  50th  day  of  April,  in  the  year  of  onr  Lord  one 
thonsand  eight  hnndred  and  ninety-six,  after  the  rate  of 
nineteen  pence  in  the  pound,  wbioh  is  eetimated  to  meet 
all  expenses  for  the  above  purposes  which  will  be 
incurred  before  the  29th  Sept.  next. 

Assessment  number,  1269 ;  occupier,  Tyne  Pontoons 
Dry  Dock  Company  ;  owner,  Tyne  Pontnons  Dry  Dock 
Company  ;  dtfaoription,  dock  land,  machinery,  and  fixed 
plant ;  gross  estimated  rental,  16441. ;  rateable  value, 
]450l. 

Assessment  number,  1270 ;  occupier,  Tyne  Pontoons 
Dry  Dock  Company  ;  owner,  Tyne  Pontoons  Dry  Dock 
Company ;  description,  Dry  Dock  Company  ;  gross  esti- 
mated rental,  18001. ;  rateable  value,  1550t. 

Assessment  number,  1271 ;  occupier,  Tyne  Pontoons 
Dry  Dock  Company  ;  owner,  Tyne  Pontoons  Dry  Dock 
Company ;  description,  Pontoon  Dock  Company ;  gross 
estimated  rental,  14401. ;  rateable  valne,  12001. 

Gborqb  a.  Allkn,  Wk.  Forest,  Joseph 
Davidson,  Overseers. 

County  of  Northumberland  to  wit. — Allowance  by 
justices. — We,  the  undersigned,  two  of  Her  Majesty's 
jnstioes  of  the  peace,  acting  in  and  for  the  said  county, 
one  whereof  is  of  the  quorum,  do  hereby  confient  to 
allow  the  foregoing  rate  of  assessment.-  W.  F.  Pilsbr  ; 
JOHK  BoBSON,  JUN. — Dated  at  Tynemouth  this  20th 
day  of  Apnl  1896. 

The  appellants  are  a  company  duly  registered 
under  the  Companies  Acts  as  a  limited  liability 
company,  and  the  owner  and  occupiers  of  land 
about  nine  acres  in  extent  on  the  north  bank  of  the 
river  Tyne  within  the  parish  of  Wallsend  afore- 
said. The  river  Tyne  is  a  tidal  navigable  river 
opposite  to  and  for  some  miles  above  and  below 
the  appellants'  premises. 

In^  or  about  the  year  1884  the  appellants 
acquired  their  land  by  purchase,  and  at  once  pro- 
ceeded to  deepen  a  part  of  the  bed  of  the  nver 
Tyne  on  the  western  half  of  their  river  frontage, 
and  also  to  excavate  a  creek  or  basin  on  a  portion 


of  their  land  for  the  purpose  of  affording  access 
and  providing  accommodation  in  such  basin  for  a 
pontoon  or  pontoons  of  a  nature  after  described, 
on  which  ships  might  be  received  in  order  to  be 
repaired. 

The  deepening  was  carried  out  by  digging  and 
dredging  to  a  depth  be-low  low-water  mark.  The 
appellants,  by  this  means,  completed  a  basin 
several  feet  in  depth  at  low  tide,  which,  so  far  as 
this  case  is  concerned,  is  upon  or  within  land  the 
property  and  in  the  occupation  of  the  appellants 
within  the  aforesaid  parish. 

On  two  sides  of  the  basin — that  is  to  say,  on 
the  noi-th  and  east — the  appellants  drove  piles 
and  made  wooden  piers,  and  also  filled  up  inter- 
vening spaces  with  earth  for  the  double  purpose 
of  protecting  the  basin  and  of  enablinv;  the  appel- 
lants to  carry  on  their  work  as  ship  repairers  in 
connection  with  the  contemplated  pontoons,  and 
with  a  proposed  drv  dock  and  other  parts  of  their 
ship  repairing  yard.  The  west  side  of  the  basin 
consisted  of  a  quay.  On  the  south  side  the  basin 
was  open  to  the  river  Tyne,  and  to  the  full 
influence  of  the  tide  thereof. 

The  appellants  further,  at  some  time  prior  to 
the  making  of  the  rate,  drove  piles  in  the  basin  to 
the  west  of  the  space  to  be  occupied  by  the 
pontoons,  and  thereoy  made  permanent  structures 
of  the  nature  of  island  piers  called  "dolphins." 
The  dolphins  were  used  by  the  appellants  for 
purposes  connected  with  their  ship  -  repairing 
business,  but  would  also  have  the  effect  of  pre- 
venting the  pontoons  from  moving  further  m  a 
westward  direction  than  against  the  dolphins. 
The  dolphins  would  be  available  for  general  shi^- 
repairing  purposes  on  the  east  side  of  them,  if 
ships  inst^d  of  pontoons  lay  on  that  side  in  the 
basin,  and  they  were  used  by  the  appellants  for 
the  general  purposes  of  their  business. 

On  the  east  j^rtion  of  the  appellants'  land 
after  the  formation  of  the  basin,  the  appellants 
made  a  dry  dock  or  graving  dock,  and  they  erected 
to  the  north  of  the  basin  and  diy  dock  a  store,  a 
fitting  shop,  a  smith's  shop,  and  a  machine  shop, 
which  buildings,  and  the  machinery  and  plant  con- 
tained and  placed  therein,  and  on  other  portions 
of  the  appellant*s  land  were  used  for  the  general 
purposes  of  repairing  ships  in  the  dry  dock  and 
on  the  pontoons  here^ter  described. 

Moving  chains  and  shackles  were  fixed  by  the 
appellants  to  the  aforesaid  piles  forming  the 
piers  on  the  north  and  east  of  the  basin,  to  which 
the  mooring  chains  and  shackles  (hereinafter  re- 
ferred to  as  *'  the  said  mooring  '*)  and  the  pontoons 
lyiog  in  the  basin  were  attached. 

In  the  basin  at  the  time  of  the  making  of  the 
rate  aforesaid  were  lying  two  pontoons,  the 
smaller  one  (herein  called  No.  1  pontoon),  lyinK 
to  the  east,  and  the  larger  one  (hereinafter  called 
No.  2  pontoon)  lying  to  the  west,  and  both  being 
to  the  east  of  the  aforesaid  dolphins.  The 
pontoons  were  separated  from  and  prevented 
from  touching  eacn  other  by  two  floating  rope 
fenders  suspended  from  and  l>etween  thepontoooB 
near  amidships.  The  pontoons  were  attached  to 
the  moorings  by  the  shackles  at  the  end  of  the 
moorings,  being  fastened  to  pontoons  by  iron  piiu 
in  such  a  manner  that  the  shackles  could  be 
detached  by  a  blow  or  two  from  an  ordinaiy 
hammer  knocking  out  the  pins,  and  all  the  moor- 
ings oould  be  slipped  simultaneously  by  such 
detaching  of  the  shackles  leaving  the  moorings 
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on  the  pUes  available  for  other  craft.  Access 
from  the  shore  to  the  pontoons  from  the  north 
was  by  a  gangway  to  each  pontoon.  The  gang- 
way to  No.  1  pontoon  was  kept  steady  at  the  pon- 
toon end  by  resting  on  a  baolk  of  timber  bolted  to 
and  jnttingout  from  the  front  end  of  the  pontoon, 
and  to  prevent  the  gangway  from  slipping  off  this 
step  or  banlk  a  smaU  chain  of  about  twelve 
inches  in  length  was  fastened  with  a  screw  shackle 
to  an  eye  on  the  pontoon  at  the  one  end,  and 
to  an  eye  on  the  gangway  at  the  other  end.  The 
pin  of  either  shackle  could  be  screwed  out  in 
about  a  minute,  and  then  the  gangway  would  fall 
into  the  water  if  the  pontoon  were  moved  away. 
At  tiie  land  end  the  gangway  moved  up  ami  down 
in  a  guide,  so  that  as  the  tide  rose  and  fell  the 
gangway  moved  with  it.  The  ganf^'^ay  leading 
to  No.  2  pontoon  was  kept  steady  at  the  pontoon 
end  by  a  spindle  attached  under  and  projecting 
beyond  each  side  of  the  gangway  which  spindle 
rt>8ted  in  two  sockets  attached  to  the  pontoon, 
and  out  of  these  sockets  the  spindle  could  be 
lifted  almost  momentarily  when  the  gangway 
would  drop  and  the  x>ontoon  could  be  moved  away. 
Each  socket  had  a  hinged  guard  or  clasp  to  pre- 
vent the  gangway  from  floating  up  when  the 
nontoon  was  sunk  to  receive  a  ship.  Pontoon 
Na  1  was  260  feet  long,  63  feet  breadth  of  beam, 
7  feet  depth  from  deck  to  bottom,  bat  working 
towers  fore  and  aft  brought  the  height  at  these 
points  up  to  29  feet.  The  cost  was  16,000Z. 
rontoon  No.  2  was  3(X)  feet  long,  70  feet  beam, 
7  feet  depth,  with  extreme  height  at  towers  of 
31  feet  and  cost  18,0002. 

Each  of  the  said  pontoons  is  built  of  iron, 
plated  after  the  manner  of  iron  ships,  and  has 
steam  pumping  machinery  fitted  aboard.  They 
were  designed  with  a  view  of  being  moved  from 
place  to  place  when  necessary,  and  are  capable 
at  any  stage  of  the  tide  on  the  Tyne  of  being 
detached  from  their  moorings  on  the  appellants* 
premises,  and  towed  to  any  other  place  where 
they  may  be  required.  As  a  matter  of  fact,  one 
of  the  pontoons  has  been  towed  from  the  basin  to 
and  docked  in  the  dry  dock  for  the  purpose  of 
examination  and  painting,  and  was  undocked  and 
towed  back  again.  Two  other  pontoons  of  iden- 
tical design  and  construction  were  recently  towed 
from  the  Tyne  to  Manchester,  and  one  of  them 
enconntered  very  severe  weather  without  injury 
to  the  pontoon  or  her  crew.  The  last-mentioned 
pontoons  are  moored  in  the  Manchester  Ship 
Canal  for  ship  i-epairing  purposes,  and  a  rental 
of  1001.  a  year  for  each  is  paid.  The  way  in 
which  the  pontoons  of  the  appellants  are  used  by 
them  for  the  purposes  of  their  ship  repairing 
business  is  as  follows : 

When  a  ship  is  to  be  received  on  the  pontoon 
in  order  to  be  I'epaired,  the  slaices  of  the  hull 
ol  the  pontoon  are  opened,  and  the  water  of  the 
rirer  fills  the  hull,  wmch  is  divided  into  tanks  for 
the  purpose.  The  pontoon  thus  becomes  suffi- 
ciently submerged  for  the  ship  to  be  floated  on 
the  deck  of  the  pontoon.  The  sluices  are  then 
closed,  and  the  water  is  pumped  out  by  the  steam 
pumps,  when  the  pontoon  rises,  and  the  workmen 
can  come  on  board,  by  the  gangways,  and  bring 
on  board  the  necessary  materials,  and  proceed 
with  the  repairs  to  the  ship.  When  the  repaired 
▼essel  is  completed,  the  sluices  are  again  opened, 
the  pontoon  becomes  submerged,  and  the  vessel 
floats  off.    For  the  purpose  of  carrying  on  repairs 
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at  night  on  e^ich  pontoon,  an  iron  gas  pipe  on  the 
shore  is  connected,  by  means  of  an  mdiarubber 
pipe,  which  can  be  easily  unscrewed,  with  gas- 
piping  on  thA  pontoon.  The  pontoons  are  at  no 
time  supposed  to  rest  on  the  ground  but  to  be 
at  all  times  water  borne.  The  guide  of  the 
shore  end  of  the  gan^ay  in  each  case  allows  for 
the  rise  and  fall  of  ipe  tide,  and  each  pontoon  is 
affected  by  the  wind  and  by  the  swell  and  suction 
of  passing  traffic  to  an  extt^nt  of  three  to  four  feet, 
for  which  the  moorings  allow  play. 

The  ownership  and  occupation  by  the  appel- 
lants of  the  land  covered  with  water  over  which 
the  pontoons  floated,  and  also  of  the  land  into 
which  the  piles  were  driven,  was  admitted  by  the 
appellants  to  be  in  them. 

No.  1  pontoon  was  placed  in  the  basin  in  the 
year  1887,  and  has  more  than  once  been  towed 
away  to  the  dry  dock  for  overhauling.  No.  2  was 
placed  in  the  basin  in  1893,  and  has  not  since 
been  moved. 

Subject  to  the  action  of  the  wind,  the  tides,  and 
passing  traffic,  the  pontoons  occupy  the  same 
positions  relatively  throughout  the  year  with 
reference  to  the  piers,  dolphins,  and  the  appellants' 
other  premises. 

It  was  admitted  and  agreed  by  and  between 
the  appellants  and  respondents  that,  if  the  appel- 
lants were  liable  to  oe  rated  at  all  in  respect  of 
the  pontoons,  or  for  the  enhancement  in  value  of 
their  occupation  of  the  lands  for  rating  purposes 
by  i-eason  of  the  pontoons  being  moored  and 
attached  thereto  and  used  in  connection  there- 
with as  aforesaid,  they  were  so  liable  to  be  rated 
in  the  rate  made  for  the  parish  of  Wallsend,  and 
in  the  sums  set  forth  in  the  rate  appealed  against. 
Item  No.  1269  includes  the  land  applicable  to 
No.  1  pontoon  and  its  moorings  and  aUachments. 
Item  1270  represents  the  dry  dock,  and  item  1271 
includes  the  lands  applicable  to  No.  2  pontoon 
and  its  moorings  and  attachments.  The  enhanced 
value  of  the  rating  by  reason  of  No.  1  pontoon  is 
agreed  at  10502.,  and  by  raason  of  No.  2  pontoon 
at  11002. 

The  appellants  contended  that  on  the  herein- 
before stated  facts  they  were  not  liable  to  be  rated 
in  respect  of  the  pontoons  or  either  of  them,  by 
reason  of  the  pontoons  being  in  the  nature  of 
floating  craft,  always  afloat,  and  never  being  in 
contact  with  land  or  hereditaments  in  the  parish 
of  Wallsend.  But  they  admitted  that  thev 
were  rightiy  rated  for  the  moorings  to  which 
the  pontoons  were,  and  other  craft  might  be, 
moored. 

The  respondents  contended  that  the  appellants 
were  rateable  as  being  in  occupation  of  land  over 
which  the  pontoons  floated,  and  on  which  they 
probably  rested,  and  to  which  they  were  certainly 
moored  and  attached,  and  that  such  occupation 
was  enhanced  in  value  by  reason  of  the  pontoons 
being  moored  and  attached  to  the  land  and  being 
used  in  connection  therewith. 

When  ^ving  judgment  we  stated  that  we  found 
that  as  a  matter  of  fact  the  pontoons  are  placed 
where  they  are  for  the  purpose  of  ships  being 
repaired  upon  them.  That  they  rest  continuously 
in  a  creek  artificially  formed  by  the  appellants 
within  and  upon  land  in  their  exclusive  occupa- 
tion, and  that  the  pontoons,  as  far  as  circum- 
stances will  allow,  are  secured  in  a  stationary 
position  to  jetties  by  moorings,  which,  thougn 
capable  of  being  detached,  ai*e  attached  in  a  per- 
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manent  way  to  lajid  claimed  by  the  appellants  as 
their  property  and  in  their  occupation,  and  we 
therefore  dismissed  the  appeal  with  costs,  subject 
to  a  special  case. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  appellants  are  liable  to  be  rated  in 
respect  of  the  pontoons  or  either  of  them,  or 
whether  the  appellants  are  liable  to  have  their 
occupation  of  tiie  land  rated  at  an  enhanced  value 
by  reason  of  the  pontoons  being  moored  and 
attached  thereto,  and  used  in  connection  there- 
with as  aforesaid. 

If  either  of  the  Questions  above  be  answered  in 
the  affirmative,  the  judgm-nt  ot  the  quarter 
sessions  is  to  stand. 

If  the  questions  be  answered  in  the  negative, 
the  rate  is  to  be  amended  by  reducing  the  sum 
assessed  in  item  No.  1269  by  the  agi*e»-d  sum  of 
1050^.,  and  the  sum  assessed  in  item  No.  1271  by 
the  agreed  sum  of  llOOZ.,  and  the  remainder  of 
the  rate  is  to  stand. 

MouUon,  Q.G.  and  Danckwerts  for  the  appel- 
lants.— ^We  submit  that,  where  you  have  an  article 
which  in  its  nature  and  mode  of  user  is  movable, 
it  does  not  enhance  the  value  of  the  premises  to 
which  it  is  attached : 

Reg.  V.  Morriaofiy  1  £1.  &,  B.  150. 

In  that  case  a  floating  dock  was  held  not  to  be 
accessary  to  the  dock,  and  that  ib  did  not  enhance 
its  value.  That  is  the  case  most  closely  resembling 
the  present.  The  only  difference  is  that  in  this 
case  the  creek  belongs  to  the  appellants.  But  the 
pontoon  is  not  fixed  to  the  creek,  but  to  the  yard. 
If  it  enhances  the  value  of  anything  it  is  the 
yard ;  but  Beg,  v.  Morrison  shows  that  it  does  not 
make  that  of  higher  rateable  value.  Cory  v.  The 
Churchwardens  of  Qreenvoich  (27  L.  T.  Rep.  150 ; 
L.  Rep.  7  0.  P.  499)  is  a  clear  case  of  moor'ng ; 
but  these  moorings  have  been  held  not  to  be  rate- 
able. We  must  deal  with  The  Tyne  Boiler  Works 
Company  v.  The  Overseers  of  l/ona  Benton  (55 
L.  T.  Eep.  825;  18  Q.  B.  Div.  81) ;  but  the  facts 
in  that  case  do  not  go  as  far  as  the  head-note  in 
the  Law  Reports.  It  is  far  too  general.  Then 
there  is 

Reg.  V.  Haalam,  17  Q.  B.  220  ;  15  Jar.  972. 

[Bid LET,  J. — As  I  understand,  the  distinction 
you  draw  is,  that  the  pontoons  are  not  rate- 
able in  this  case  because  they  are  movable 
and  moved  in  their  use.  In  the  other  case  they 
were  fixed  and  used  when  immovable.]  That  is 
so.    Two  other  cases  in  point  are 

Cory  V.  Briatowe,  36  L.  T.  Bep.  595 ;  2  App.  Cm. 

262; 
Reg.  V.  The  Southampton  Docks  Company ,  14  Q.  B. 

587. 

In  the  judgment  of  the  former  are  these  words  : 
"  I  do  not  say  i&  depends  on  whether  it  is  real  or 
personal  property  or  liable  to  distress,  but  I  rely 
on  the  fact  whether  it  is  fixed  or  movable."  That 
is  my  point.  This  is  a  thing  which  in  its  essence 
is  movable  and  not  fixed  in  its  ordinary,  general, 
and  normal  use.  It  can  be  taken  away  and  used 
elsewhere.  [Ridlet,  J. — Does  not  this  pontoon 
always  cover  the  same  land  under  the  water.] 
That  point  was  decided  in  The  Manchester, 
Sheffi,etd,  and  Lincolnshire  Railway  v.  The  Chiar- 
dians  of  Kingston-upon-HuU  (75  L.  T.  Rep.  127), 
where  such  a  position  was  held  not  rateable.  We 
have  Lord  Esher,  Ikl.R.  supporting  the  views  of 
Blackburn  and  Lush,  JJ.,  that  if  things  passed 


by  a  demise  without  mention  they  would  be  rate- 
able. [RiDLBY,  J. — The  important  point  seems 
to  be  that  it  can  be  floated  away  and  used  else- 
*  where.]  That  is  so.  It  is  a  strong  point ;  but  I 
cannot  give  up  any  characteristic  uiat  brings  me 
within  Beg.  v.  Morrison.  No  plant  which  is 
movable  has  a  status  which  enhances  rateable 
value.  The  fact  that  it  has  not  been  used  in  that 
way  does  not  alter  its  status.  The  case  of  Beg.  v. 
Hoisted  (32  J.  P.  116),  with  the  former  ones  we 
have  cited,  show  these  pontoons  would  not  i>a8S 
without  mention  by  a  demise,  so  must  be  taken 
as  not  enhancing  the  value. 

Bonanquet,  Q.G.  and  Alfred  Young  for  the 
respondents. — We  must  consider  what  these  poo- 
toons  ai'e,  and  then  the  cases  are  mH  at  one.  It  is 
said  that  it  is  possible  to  move  these  pontoons 
away.  A  fixed  engine  could  be  moved  with  suffi- 
cient motive  power.  The  case  states  that  they 
rest  continuously  in  this  creek,  and  are  secured  in 
it  as  far  as  possible.  The  question  is  whether  this 
land  is  to  be  rated  without  the  machinery  neces- 
SHry  to  carry  on  the  business.  In  the  case  of 
Beg.  V.  Morrison  (uhi  sup.)  there  was  a  floating 
dock  not  on  land  occupied  by  or  owned  by  the 
appellants  m gainst  the  rate,  but  in  the  tidal  river. 
It  never  was  on  their  pi*operty.  The  case  is  clearly 
distinguishable.    It  was  considered  in 

Forreet  v.  The  Ooerseers  of  Oreenwichj  8  EL  A  B. 
890. 

The  other  cases  I  will  refer  to,  which  are  clearly 
in  my  favour,  are 

Reg.  V.  Quest,  7  Adol.  &  E.  951 ; 
Laing  v.  Overseers  of  Bishop  Wearmouth,  37  L.  T. 
Bep.  781 ;  3  Q  B.  Div.  299. 

[Cavis,  J. — In  order  to  be  rated,  it  is  settled  tiiat 
movable  property  must  be  affixed.]  Yes.  That 
is  M».  [Ridley,  J. — Have  you  any  case  where 
property  which  is  rateable  can  be  taken  away  and 
usei  in  another  place?]  Not  exactly;  for,  as  I 
have  said  before,  even  permanently  fixed  articles 
as  a  rule  can  be  moved  with  sufficient  power. 
Here  rhe  land  is  constructed  to  receive  these  hu^ 
pontoons.  The  land  is  in  the  occupation  of  theur 
owners.  It  is  quite  distinguishable  irom  the  cases 
like  Grant  v.  The  Oxford  Local  Board  (19  L.  T. 
Rep.  378 ;  L.  Rep.  4  Q.  B.  9),  for  there  no  land 
was  occupied,  and  so  in  all  that  class  of  cases. 
In  the  cage  of  \h»  Manchester.  Sheffield,  and  Lincoln- 
shire  Bailway  v.  Kingston-upon-Hull  {ubi  sup.), 
the  question  was  whether  there  was  any  occupa- 
tion at  all.  In  Cory  v.  The  Churchioardens  of 
Greenwich  (ubi  sup.)  the  rate  was  the  same  as  in 
Cory  V.  Bristowe  (ubi  sup,).  The  difference  in 
result  arose  from  the  way  in  which  the  cases  weie 
commenced.  The  rule  is  that  things  on  premiBes 
which  make  them  fit  for  the  purpose  for  which 
those  premises  are  used  are  rateable.  This  is  laid 
down  in 

Reg.  V.  Lee,  13  L.  T.  Bep.  704 ;   L.  Bep.  1  <).  B. 
211. 

MouUon,  Q.C.  in  reply. 

July  9.— Cave,  J. — I  think  in  this  case  that 
the  Com-t  of  Quarter  Sessions  came  to  the  right 
conclusion,  and  properly  held  the  plaintiffs*  occu- 
pation of  the  premises  was  enhanced  in  value  hy 
these  pontoons.  No  doubt,  if  the  respondents  had 
been  ariven  to  contend  that  the  pontoons  them- 
selves must  be  rated,  there  would  have  been  more 
ground  for  the  appellants'  contention.    If  these 
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pontoons  had  onJy  been  moored  in  the  river  they 
could  only  have  been  rate>i  for  mooriDf^.  That  is 
not  the  case  here.  It  is  not  like  the  case  of  Beg. 
y.  Morrison,  that  these  V'ei'e  occnpie  i  separate 
from  the  yard.  They  are  occupied  ^ith  the  yard, 
and  are  there  permanently  attached  to  it.  One 
has  been  there  for  ten  years,  and  one  for  four, 
and  on  no  occasion  have  thi-y  been  moved  except 
for  repairing  like  any  heavy  machine.  Though 
not  within  the  facts  of  Beg.  v.  Morrison,  they 
come  within  the  principle  of  that  case,  and  must 
be  taken  into  consideration  in  estimating  the  value 
of  the  premises  on .  the  ground  that  they  are 
permanently  affixed  as  far  as  they  possibly  can  be. 
The  soil  had  been  excavated  for  them,  aiid  «  e  could 
not  come  to  any  conclusion  otherwise.  All  the 
cases  show  that  they  must  be  taken  into  con- 
sideration for  the  value  of  the  yard. 

B.IDLET,  J. — ^I  am  of  the  same  opinion  for  the 
same  reasons.  ^^^^^  dismissed. 

Solicitors  for  the  appellants,  King,  Wigg,  and 
Co.,  for  Clayton  and  (fihson,  Newcastle. 

Solicitors  for  the  respondents,  WiUiamson, 
HiH,  and  Co.,  for  Augustus  Wkitehom,  North 
Shields. 


CBOWV    CASES    BEBS&VSD. 

Saturday,  May  15, 1897. 

(Before      Lord     Russell,     G.J.,      Hawkins, 
Gbakthah,  Wbiqht,  and  Gollimb,  JJ.) 

Bsa  V.  Dayies.  (a) 

Unlawful  Gaming— Using  house  or  room  for 
purpose  of — Unlawful  Game — Wltat  is,  a 
question  of  law — 17  St  18  Vict.  c.  38,  s.  4; 
42  A  43  Vict.  c.  49,  s.  17. 

A  person  does  not  commit  the  offence  of  opening. 
Keeping,  or  using  a  house  or  room  for  ike  purpose 
of  unlawful  gaming,  if  he  and  his  friends  merely 
oecasionaUy  and  casuaUy  play  games  therein, 
even  if  such  games  he  untaw/ul. 

The  question  whether  a  game  is  or  is  not  vnlawful, 
is  a  question  of  Jaw  on  which  a  specific  direction 
thouid  be  given  to  the  jury. 

Case  stated  by  the  Ghairman  of  the  Gheshire 
Qnarter  Sessions. 

The  defendant  James  Davies,  was  chnrged 
before  a  Gonrt  of  Summary  Jurisdiction,  with  an 
offence  under  sect.  4  of  the  Gaming  Houses  Act 
1854  (17  &  18  Vict.  c.  38),  and  William  Wild  and 
Thomas  Baker,  with  aiding  and  abetting  him  in 
the  commission  of  the  offence.  They  claimed  in. 
accordance  with  the  provisions  of  sect.  17  of  the 
Smnmary  Jurisdiction  Act  1879  (42  &  43  Yict. 
c.  49),  to  be  tried  by  a  jury,  and  an  indictment 
was  accordingly  preferred  against  all  three  defen- 
dants. The  first  and  fifteenth  counts  charged 
Davies  with  being  the  occupier  of  a  certain  hoase 
and  room,  and  unlawfully  opening  such  house 
and  room  for  the  purpose  of  unlawfully  gaming ; 
and  the  third  count  charged  that  he,  being  the 
occupier  of  a  certain  house,  did  unlawfully  use 
the  said  house  for  the  purpose  of  unlawful  gaming 
being  carried  on  therein.  The  seventh  count 
chained  him  with  so  using  a  room  in  the  house. 
Other  counts  charged  Wild  and  Baker  with  aiding 
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and  abetting  Davies,  but  the  jury  acquitted  both 
these  defendants. 

The  facts  stated  in  the  case  were  as  foUows : — 
Wild  was  a  publican  and  kept,  the  Grove  inn, 
Stockport.  On  the  6th  Dec.  Davies  being  in  the 
Grove  inn  at  closing  time,  invited  Wild,  Baker, 
and  one  Ghappell,  to  play  cards  at  his  house.  On 
arriving  at  Davies'  house  the  four  played  whist. 
Subsequently  they  played  at  a  game  called 
"  Grerman  Bank,"  and  again  at  another  called 
"  Nap.''  The  game  of  **  German  Bank "  was 
described  by  witnesses  to  the  jury,  and  the 
Ghairman  in  his  charge  put  the  following  questions 
to  the  jury : 

(1)  Was  the  defendant  Daviee  the  oocopier  of  the 
house  and  room  P — AnHwer :  Tea. 

(2)  Did  he  open  tbnm  on  the  oocasion  in  qnettion  for 
the  purpose  of  uaUwfnl  gaming  P — Answer  :  No. 

(3)  Did  he  nae  them  on  the  oooasion  for  the  purpose 
of  unlawful  gaming  P — Answer :  Yes. 

(4;  Was  the  game  of  "  derman  Bank  "  as  played  on 
the  oooasion  in  question  an  unlawful  game  P — Answer : 
Yes. 

(5)  Was  the  house  used  as  a  **  common  gaming  house,*' 
or  was  it  on  the  eridenoe  only  used  on  the  oooasion  in 
question  for  the  purpose  of  playing  an  unlawful  game  P — 
Answer :  It  was  used  as  snoh  only  on  the  oooasion. 

Upon  these  findings  a  verdict  of  guilty  was 
entered  against  Davies  upon  the  third  and  seventh 
counts,  and  of  acquittal  upon  the  rest. 

E.  Honoratus  Lloyd  for  the  Grown. — The  jury 
were  Erected  as  to  what  games  were  unlawful, 
and  they  found  that  ''German  Bank"  was  an 
unlawful  game.  That  is  sufficient  to  support  the 
conviction. 

The  defendant  was  not  represented. 

Lord  BussBLL,  G.J. — We  think  that  this  con- 
viction cannot  be  supported.  These  persons  were 
not  strangers  but  friends.  Being  together  in  a 
public-house  when  closing  time  comes,  there  is  a 
proposition  that  they  shall  have  a  g<ime  of  cards, 
and  they  go,  taking  refreshments  with  them,  to 
Davies'  house.  They  begin  to  play  whist,  and 
they  play  whist  for  some  time,  until  Ghappell, 
being  dissatisfied  with  his  partner,  refuses  to  con- 
tinue the  game,  when  they  play  "  German  Bank." 
As  to  what  "  German  Bank  "  ii>,  is  not  clearly 
stated  in  the  case,  but  looking  at  the  statute  it 
would  be  monstrous  to  say  that  the  defendant 
had  opened  or  used  his  house  for  the  purpose  of 
unlawful  gaming.  It  seems  impossible  to  say 
that  the  room  was  "  used  "  within  the  meaning  of 
the  statute.  Again  the  jury  worn  asked  "  is 
German  Bank  an  unlawful  game?"  That  was 
not  a  question  of  fact  for  the  jury,  but  of  law  for 
the  judge.  The  jury  found  no  verdict,  but 
merely  answered  the  questions  left  to  them.  Now 
the  jury  are  to  determine  the  question  of  "  Guilty  " 
or  **  Not  guilty,"  and  although  it  is  not  unusual 
to  ask  questions  of  the  jury,  unquestionably  it  is 
proper  to  get  the  verdict  of  the  jury  "Guilty" 
or  "  Not  guilty,"  on  the  direction  of  the  judge. 

Hawkins,  Grantham,  Wsight,  and  Gollinb, 
JJ.  concurred. 

Solicitors  for  the  prosecution,  Philpot  and  Son, 
for  Clerk  of  the  Peace,  Gheshire. 
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COURT    OF    APPEAL. 


Monday,  April  5, 1897. 

(Before  Lord  Esheb,  M.B.,  Lopks  and 
Chittt,  L.JJ.) 

Smith  v.  The  Chobley  Distbict  Council,  (a) 

APPEAL  FBOM    THE    QUEEN  8    BENCH    DIVISION. 

Mandamus — Local  authority — BefMol  to  approve 
plans — Action  for  mandamns. 

An  action  will  not  lie  for  a  mandamus  to  compel  a 
local  authority  to  approve  plane,  which,  after  an 
honest  and  bon&  fide  consideration  of  the  matter, 
they  have  refused  to  approve. 

This  was  an  appeal  by  the  plaintiff  against  the 
judgment  of  Kennedy,  J.  after  the  trial  with  a 
jxuj  at  Manchester. 

The  plaintiff  was  the  owner  of  land  at  Chorley 
within  the  district  of  the  defendant  council. 

In  1896  the  plaintiff  proposed  to  build  houses 
upon  his  land,  and,  in  accordance  with  the  defen- 
dants' bye-laws,  deposited  with  the  defendant 
council  plans  of  those  houses  for  their  approval. 

The  defendants  honestly  and  fairly  considered 
the  plans,  and  refused  to  approve  thereof  because 
they  were  of  opinion  that  what  the  plaintiff  pro- 
posed to  do  amounted  to  the  laying  out  of  a  new 
street  and  the  width  of  such  street  was  less  than 
was  required  bv  their  bye-laws. 

The  plaintiff  then  brought  this  action,  claiming 
a  mandamus  to  compel  the  defendants  to  approve 
the  plans. 

The  action  was  tried  before  Kennedy,  J.  with 
a  jury  at  the  Manchester  Assizes,  and  the  jury, 
after  hearing  the  evidence  and  having  a  view 
of  the  place,  found  that  the  plaintiff  was  nott 
proposing  to  lay  out  a  new  street. 

The  case  was  argued  upon  further  consideration 
before  Kennedy,  J. 

E.  Sutton  and  Sington  for  the  plaintiff. 

C.  A,  Russell,  Q.C.  and  F.  JT.  Mellor  for  the 
defendants. 

Feb.  8. — Kennedy,  J. — This  was  an  action 
which  was  tried  before  me  with  a  jury  at  the 
resumed  Manchester  Autumn  Assizes.  The  action 
was  brought  by  the  plaintiff  against  the  defen- 
dants, who  are  the  rural  sanitaiy  authority  in 
the  district,  claiming  a  mavidamus  to  compel 
the  defendants  to  pass  certain  building  plans, 
acting  under  the  statutory  provisions  of  the 
Public  Health  Act,  and  the  duly  authorised  bye- 
laws,  a  copy  of  which  was  put  in  evidence,  the 
defendants  notified  thfir  disapproval.  The  dis- 
approval was  based  solelv  and  entirely  upon  Nos. 
4  and  8  of  the  defendants'  bye-laws,  the  4th 
being :  "  Every  person  who  shall  lay  out  a  new 
street  which  shall  be  intended  for  use  as  a  carriage 
road  shall  so  lay  out  such  street  that  the  width 
thereof  shall  be  36  feet  at  the  least ;"  and  the 
8th :  "  Every  person  who  shall  construct  a  new 
street,  shall  provide  at  one  end  at  least  of  such 
street,  an  entrance  of  a  width  equal  to  the  width 
of  such  street,  open  from  the  ground  upwards." 
It  is,  as  it  appears  to  me,  quite  unnecessary  here 
for  the  purpose  of  my  judgnent  to  deal  with  the 
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points  relating  to  the  proposed  structure  itself 
or  the  character  of  the  adjoining  highway,  upon 
which  the  applicability  of  the  bye-laws  depends. 
It  is  enough  to  say  that,  if  the  plaintiff  was  faying 
out  a  new  street,  the  disapproval  of  his  plans  by 
the  defendants  was  right,  and  if  he  was  not  laying 
out  a  new  street  it  was  wrone.  The  plaintiff  did 
not  contend  that  the  defendants  had  not  fairly 
taken  the  matter  into  consideration  and  had 
not  honestly  come  to  the  decision  not  to 
approve,  but  he  did  contend  that  the  decision 
was  unjustifiable  and  wrong  because  the  facts  did 
not  justify  the  conclusion  arrived  at  by  the  local 
authority,  but  entitled  him  to  an  approval  of  his 
plans.  At  an  early  stage  of  the  case  the  defen- 
dants' counsel  submitved  that  under  these  circum- 
stances no  action  for  a  mandamus  would  lie,  and 
that  the  only  proceeding  open  to  the  plaintiff,  if 
he  was  right  in  his  contention  on  the  facts,  was  an 
application  to  the  Queen's  Bench  Division  for  the 
grant  of  a  prerogative  writ  of  mandamus.  In  my 
view,  as  the  case  was  then  ready  for  trial,  and  the 
jury  were  there,  and  there  had  been  a  view  of  the 
locality,  the  only  right  and  convenient  course 
was  to  take  the  verdict  of  the  jury  upon  the 
crucial  question  of  fact,  namely,  whether  the 
plaintiff  was  or  was  not  laying  out  a  new  street ; 
and,  in  the  event  of  their  finding  that  fact  in  the 
plaintiff's  favour,  to  deal  with  the  question  of  law 
in  argument  afterwards.  The  jury,  after  hearing 
the  evidence,  found  by  their  vei^dict  that  the  plain- 
tiff was  not  laying  c»ut  a  new  street.  At  a  later 
date  I|heard  counsel,  who  gave  me  much  assistance 
on  behalf  of  the  plaintiff  and  the  defendants,  on 
motion  for  judgment.  Having  carefully  con- 
sidered the  arguments,  and  the  numerous  autho- 
rities cited  or  referred  to  in  the  course  of  them, 
I  have  come  to  the  conclusion  that  the  defen- 
dant s'  contention  is  well-founded,  and  that 
this  action  for  a  mandamvs  cannot  be  maintained. 
It  is  clear  upon  the  authorities,  I  think,  that,  if 
the  facts  were  as  the  jury  found  them,  the  plain- 
tiff fulght  successfully  apply  to  the  Divisional 
Court  of  the  Queen's  fiench  Division  for  a  prero- 
gative writ  of  mandamus.  In  Beg,  v.  The  Mayor 
and  Corporation  of  Newcastle  (60  L.  T.  Bep.  963},  i 
the  corporation  had  disapproved  building  plans 
under  an  unjustifiable  assumption  of  a  discre- 
tionaiy  power  under  their  local  Act  and  bye-laws ; 
and  the  court,  consisting  of  Field  and  Cave,  JJ., 
made  absolute  a  rule  for  a  mandamus  requiring 
the  corporation  to  approve  the  plans.  In  May  m 
last  vear  there  was  the  case  of  Cook  v.  Hainsworth 
(75  L.  T.  Rep.  51 ;  (1896)  2  Q.  B.  85).  which  was 
heard  before  the  Lord  Chief  Justice  and  Wills,  J. 
There  a  case  bad  been  stated  by  the  stipendiary 
magistrate  for  Leeds  as  to  the  conviction  of  the 
appellant  under  a  bye-law  for  building  after  the 
corporation  had  disapproved  the  plans.  The  Lord 
Chief  Justice,  in  the  course  of  his  judgment, 
said;  "Bye-law  63  further  provides  that  the 
corporation  shall  approve  or  disanprove  of  the 
proposed  new  buildmgs  within  tne  twenty-one 
days  specified  for  giving  the  notice  of  intention 
to  build.  I  do  nOb  stop  to  inquire  what  would 
happen  if  the  corporation  did  nothing  within  the 
specified  period.  In  that  case  the  building  owner, 
if  he  desired  to  keep  on  the  safe  side,  would  have 
a  clear  course  to  follow.  A  duty  is  imposed  on 
the  corporation  to  approve  or  disapprove  within 
the  specified  time,  and  therefora,  if  the  owner  is 
advised  that  his  plans  are  good  he  can  come  to 
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this  ooart  for  a  mandamus,  as  was  done  in  Beg. 
v.  Mayor    and    Corporation  of  Newcastle-upon- 
Tyne  ;  in  such  a  case  this  court  could  command 
the  corporation  to  do  one  thing  or  the  other,  that 
18,  either  to  approve  or  disapprove,  according  to 
the  view  the  corporation  mignt  take  of  the  plans. 
Besides  this  remedy  the  owner  has  also  the  right 
to  appeal  to  quai'ter  sessions.    Then  is  there  anj- 
thiog  unreasonable  in  bve-law  No.  61  P    There 
would  be  a  great  deal  to  be  said  in  favour  of  the 
appellaQts'  contention,  if  that  bye-law  gave  the 
corporation  an  absolute  power  to  disapprove  of 
phms  without  any  reason ;  but  the  effect  of  the 
legislation  referred  to  in  the  case  ia  that  the  cor- 
poration   having   arrived   at  a  decision — that  is 
after  approval  or  disapproval — there  is  a  remedj^ 
by  app<E«I  to  quarter  sessions  against  that  deci- 
sion, and  there  is  also  a  remedy  by  application  for 
mandamtis.**    Still  more  recently,  in  June  of  last 
jear,  considered   judgments  were  given  by  the 
same  court,  the  Lord  Chief  Justice  and  Wills,  J. 
in  Reg.  v.    Tynemouth  District   Council,  making 
absolute  a  rule  for  a  m^indamus   to    that  local 
authority  to  approve  buildine  plans  which  they 
had  unjustifiably  disapproved.    Beg.  v.  Preston 
(3  Times  L.  Bep.  665)  is  an  earlier  case  of  the  same 
type.    From  the  recognition  of  this  remedy  by  a 
prerogative  writ  of  mandainus,  if  1  appreciated 
his  argument,  Mr.  Russell  supported  his  conten- 
tion,  argfuing  that  I  ought  to  infer  that  the  remedy 
by  action  for  a  mandamus  did  not  exist  in  the 
opfauon  of  the  learned  judges  who  granted  the 
application  for  the  prerogative  writ,  because  it 
ought  to  be   concluded   from   the  face  of  the 
prerogative   writ  of   mandamus    being    granted 
that  the  court  which  granted  it  held    tnat  an 
action  for  mundamus,  that   is  to    say   another 
efficient    remedy     for     the     applicant's    claim, 
could   not    be    made    available.      There    is    no 
doubt  that  it  is  a  settled  general  role  of  the 
court  with  regard  to  the  application  for  a  pre- 
rogative writ  of  mandamus  that  it  should  not  be 
granted   if  there  does  exist  another  efficacious 
remedy.    For  that  doctrine   reference    may  be 
specially  made  to  the  case  of  Re  Nathan   (51 
L.  T.  Itep.  46 ;  12  Q.  B.  Div.  461).    But  in  this 
particular  class  of  case,  looking  at  the  authorities, 
I  do  not  think  that  the  inference  which  I  was 
invited  to  draw  caa  safely  be  drawn.    Some  part 
of  the  principal  judgment  in  Reg,  v.  Lamboum 
Valley  Railway  Company  (60  L.  T.  Bep.  54 ;  22 
Q.  B.  Div.  483)  might  appear  to  warrant  such  an 
inference;   but  it  has  since  been  judicially  ex- 
pkined  that  the    language   of    that   judgment 
ought  not  to  be  so  treated.    In  Reg.  v.  London 
COM  North-Western  Railway   Company  (1894)  2 
Q.  B.  512),  where  a  prerogative  writ  was  applied 
for  to  compel  the  companj^  to  take  up  an  award, 
Wriffht,  J.,  delivering  the  judgment  of  the  court, 
whidi  consisted  of  himself  and  Cave,  J.,  stated 
the  law  upon  this  point  as  follows:  *'It  is  said 
that  even  if  at  one  time  a  writ  of  mandamus  was 
the  proper  remedy  under  the  Lands  Clauses  Act, 
it  has  ceased  to  be  so  since  the  Common  Law 
Procedure  Act  1854  gave  a  right  to  a  mandamus 
in  an  action,  and  for  that  the  case  of  Reg.  v. 
Lamboum  VdUey  Railway  Company  is  cited.    Of 
coarse  we  deal  with  that  case  with  all  possible 
respect  as  a  decision  which  binds  us  on  a  matter 
in  pari  materia;   but  there  the  court  was  not 
dealing  with  a  question  of  this  kind.    The  decision 
in  that  case  I  have  never  heard  questioned  as  a 


decision,  and  1  do  not  suppose  it  ever  will  be. 
It  was  a  dispute  whether  an  action  or  a  preroga- 
tive writ  of  mandamus  was  the  proper  remedy  in 
that  particular  case.    But  Pollock,  B.,  in   the 
course  of  his  judgment,  appears  to  say  that  it  is 
an  answer  to  any  application  for  a  prerogative 
writ  of  mandamus  if  it  is  shown  that  a  mandamus 
could  have  been  granted  for  the  same  purpose  in 
an  action.    I  say,  and  I  have  said,  with  the  assent 
of  other  judges  at  various  times,  that  that  would 
be  unduly  to  narrow  the  powers  of  this  court  to 
grant  a  prerogative  writ  of  mandamus.    There 
must  be  many  cases  in  which  a  pi^rogative  writ 
of  mandamus  ought  to  be  granted  for  the  purpose 
of  speedy  justice,  or  other  I'casons,  in  which  it 
would  be  uncertain  whether  it  was  possible  to 
achieve  the  same  results  in  any  other  way,  and  if 
it   were    possible  would  take    much    time    and 
^fficulty.      The  same  learned  judge  practically 
repeats  the  same  observations  in  the  course  of  his 
judgment  in  the  case  of  Reg.  v.  Vestry  of  St. 
George*s,  Southwark  (67  L.  T.  feep.  412),  to  which 
I  shall  have  to  refer  upon  another  point.    Though 
I  cannot   accept  in  its  fulness  the    deduction 
against  the  existence  of  a  remedy  by  action  for  a 
mandamus  which  the  defendants'  counsel  invited 
me  to  draw  from  the  success  of  the  applications 
to  the  court  iu  similar  cases,  and  the  granting  of 
a  prerogative  writ  of  mandamus,  it  seems  to  me 
impossible    not    to    attach    some    considerable 
weight  to  the  lone  course  of  practice,  and  to 
the    absence,    so   far   as  I  am   aware,  of   any 
prior  attempt    in    this  class  of  cases  to  seek 
a    remedy     oy   action    for    a    mandamus.     It 
is  all  the  more  remarkable  if,  as  the  plaintiff's 
counsel  contends,  the  remedy  by  action  would 
reaily  be  the  simpler  and  the  less  cumbersome.  The 
only  make-weight  to  these  considerations  in  the 
defendants*  favour,   so  far  as  authority  is  con- 
cerned, appears  to  me  to  be  that  in  one  case  which 
is  unreported,  but  which  is  cited  by  the  editors  of 
the  5th  edition  of  Lumley  upon  Public  Health  at 
page  218,    the    case  of  Reg.  y.  Harrogate,  the 
Divisional  Court  did,  in  a  similar   case  to  the 
present,  refuse  to  grant  a  prerogative  writ  on  the 
ground  that  an  action  fur  mandamus  would  lie. 
Upon  the   question  of  convenience,  if   it   were 
necessary  to  consider  it  (and  upon  it  a  good  deal 
was  said  before  me  in  the  course  of  the  argu- 
meut),  it  appears  to  me  that  there  would  be  much 
which  micrht  fairly  at  any  rate  be  urged  upon  both 
sides  as  to  the  advautages  of  the  two  courses. 
On  the  one  hand  there  would  be  the  consideration 
of  the  inexpeditfucy  of  actions  in  matters  of  this 
kind  affecting  public    bodies,  which  is  insisted 
upon  by  James,  L.J.  in   Qlossop  v.  Heston  and 
Islewarth  Local  Board  (40  L.  T.  Bep.  736;  12  Ch. 
Div.   102),  a  passage  which  is  referred  to  with 
approval  by  Lord  Herschell  in  Cowley' y.  New- 
marJcet  Local  Board  (67  L.  T.  Rep.  486 ;  (1892) 
A.  C.  345,  352).    On  the  other  hand,  it  may  be 
urged  that  a  trial  before  a  jury,  as  in  the  present 
case,  who  can  see  and  hear  the  witnesses  and  can 
visit  the  actual  locality,  is  more  satisfactory  than 
evidence  taken  upon  affidavit  such  as  is  brought 
before  the  court  on  the  application  for  a  writ  of 
mmidamus.    Undoubtedly,  upon  the  very  question 
whether  a  street  is  a  new  street^  and  being  laid 
out  as  such,  which  was  the  question  dealt  with 
by  the  jury  in  this  case,  it  may  come,  and  not 
unfrequently  does  come,  before  the  tribunal  of 
the  ordinary  courts,  if  the  builder  proceeds   to 
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bnild  in  spite  of  the  disapproval  of  the  local 
authority  as  in  the  recent  case  of  8t.  George*s 
Local  Board  v.  Ballard  (72  L.  T.  Rep.  345  ;  (1895) 
1  Q.  B.  702).  In  that  case  the  local  board,  who 
disapproved,  sought  an  injunction  against  the 
defendant,  who  was  building,  and  the  matter 
came  before  mj  brother  Lawranoe  who  was 
sitting  alone,  and  whose  judgment  on  the 
question  as  to  whether  it  was  or  was  not  a  new 
street  that  was  being  laid  out  was  confirmed  by 
the  Court  of  Appeal  in  the  judgment  which  -is 
i*eported.  I  myself  have  had  to  try  an  action 
brought  by  a  builder  against  a  local  board  for 
polling  down  and  removing  ^art  of  his  premises 
which  he  had  proceeded  to  build,  in  which  in  the 
same  way  I  had  to  find  as  a  fact  whether  or  not 
the  character  of  the  locality  and  the  buildings 
was  such  as  to  justify  the  application  of  a  similar 
bye-law.  It  appears  to  me  it  would  be  difficult  to 
deal  with  the  question  of  convenience,  and  to  say 
which  way  the  balance  would  be,  and  it  appears 
to  me  that  after  all  it  is  not  a  consideration 
which  ought  to  decide  this  matter  one  way  or 
the  other.  Apart  from  the  considerations  which 
I  have  stated,  it  appears  to  me  that  I  cannot 
decide  in  the  plaintiffs  favour  without  disregard- 
ing very  clear  expressions  of  judicial  opinion, 
altiiougn  there  is  no  actual  decision  upon  the 
very  p^int  in  this  case.  The  plaintiff,  in  assert- 
ing his  riprht  to  maintain  an  action  for  man- 
damus, relies  upon  the  Judicature  Act  of  1873, 
sect  25,  sub-sect.  8,  and  Order  LIIl.,  which  sub- 
stantially may  be  taken  to  be  the  same  as  sect.  68 
of  the  Common  Law  Procedure  Act  1854.  Will  an 
action  for  a  mandamus  lie,  under  these  enactments, 
against  a  public  body,  to  require  them  to  perform  a 
s^tutory  duty  P  In  the  course  of  his  judgment,  in 
Olosaop  V.  The  Heston  and  laleworth  Local  Board 
fttfti  8up.).  Lord  Esh^r  (then  Brett,  L.J.), 
observed :  "  Then  it  is  said  tha^  nevertheless,  the 
defendants  are  liable  to  a  mandamus  to  do  their 
duty.  Now,  supposing  they  had  neglected  or 
refused  to  do  their  duty,  then  I  think  they  would 
have  been  liable  to  a  mandamus,  but  not  to  a 
mandamus  to  be  granted  by  the  Chancery  Divi- 
sion. It  would  have  been  a  prerogative  mandamus, 
as  it  is  called,  to  them  as  a  public  body  to  enter 
upon  and  do  their  duty.  That,  as  ic  seems  to  me, 
under  the  Jodi^-ature  Act.  as  it  was  before,  is  a 
remedy  that  can  be  granted  only  Iq  the  Court  of 
Queen's  Bench.  I  think  the  mandamus  spoken 
of  in  the  8th  sub-section  of  the  25th  section  of 
the  Judicature  Act  is  not  the  prerogative  manda^ 
mus,  but  only  a  mandamus  which  may  be  granted 
to  direct  the  performance  of  some  act — of  some- 
thing to  be  done  which  is  the  result  of  an  action 
where  an  action  will  lie."  Referring  to  this  pas- 
sage in  a  case  to  which  I  have  already  had  occa- 
sion to  refer,  namely,  Beg.  v.  Vestry  ofSt.  George's, 
Southwark  {uhi  sup,),  in  which  a  mandamus  was 
granted  by  the  court  requiring  the  vestry  to  levy 
a  rate,  Wright,  J.  observed :  "  Mr.  Lush  argued 
on  the  authority  of  that  case  ** — he  is  referring  to 
the  Lamboum  valley  Company^s  case — "  that  here 
an  action  for  a  mandamus  might  have  been 
brought,  and  that,  as  a  consequence,  a  mandamus 
would  not  apply.  I  am  not  at  all  sure  that  an 
action  for  a  mandamus  could  have  been  brought 
in  this  case.  I  think  it  is  very  doubtful  whether 
the  provision  for  a  mandamus,  given  either  by  the 
Common  Law  Procedure  Act  or  the  Judicature 
Act,  extends  at  all  to  any  relief  that  could  not 


have  been  claimed  in  an  action  before  the  Common 
Law  Procedure  Acts,  and  whether  the  remedy 
given  is  not  intended  there  merely  as  an  additional 
mode  of  enforcing  judgment  which  the  court  hw 
power  to  give."  The  last  authority  to  which  I 
think  it  necessaiy  to  refer,  and  to  which  I  w&b 
referred  in  the  course  of  the  argument,  ia  the 
judgment  of  Day,  J.,  in  Baxter  v.  London  County 
Council  (63  L.  T.  Rep.  767).  In  that  case  the 
action  was  brought  originally  against  the  Middle- 
sex justices,  for  whom,  at  a  later  stage,  the 
London  County  Council  were  substituted  as 
defendants.  The  plaintiff  claimed,  first,  under 
Order  XX Y.,  r.  5  (which  was  introduced  in  the 
year  1883),  a  declaration  of  right  that  he  was 
entitled  to  a  certain  salary ;  and,  secondly,  pay- 
ment of  the  arrears  of  salary  up  to  date ;  and  for 
an  account.  A  mandamus  fur  payment  of  the 
salary  which  was  claimed  originally  upon  the  writ 
is  staled  to  have  been  dropped  when  the  London 
County  Council  were  substituted  as  defendants. 
Day,  J.  held  that  the  plaintiff  was  right  in  hia 
contention  as  to  the  salary,  but  that  he  could 
not  recover  anything  in  the  action,  and  that  his 

{>rocedure  was  altogether  misconceived,  forthefol- 
owing  reasons :  "  The  true  and  only  remedy  which 
the  plaintiff  has  for  the  purpose  of  eidforcing 
the  rights  which  I  am  of  opinion  he  has  got,  is  by  a 
prerogative  writ  of  mandamus.  When  I  objected 
that  this  was  a  matter  for  a  mandamus,  I  was 
answered  that  this  was  an  action  for  a  mandamus. 
It  is  an  action  for  a  nuindamus  based  upon  the 
Common  Law  Procedure  Act  1854,  and  the  action 
for  a  mandamus  is  simply  an  attempt  to  engraft 
upon  the  old  common  hiw  remedy  a  right  in  the 
nature  of  specific  pei-formance.  When  private 
persons  had  rights  one  against  the  other,  the  oonrt 
had  power  to  grant  a  mandamus,  or  direct  specific 
performance,  or  something  in  the  nature  of  an 
injunction,  to  command  that  the  right  claimed  bj 
the  one  party  should  be  acceded  to  by  the  other. 
But  it  was  never  contemplated  that  the  action  for 
a  mandamtis  was  to  supersede  the  prerogative 
writ  of  mmdamus.  In  this  case  no  action  will 
lie.  I  am  perfectly  clear  that  this  is  not  an  action 
which  will  lie  between  the  parties,  or  a  case  in 
which  a  statutable  mandamus  will  be  applicable, 
because  no  action  would  lie,  and  a  mandamua  is 
only  granted  as  ancillary  to  the  action,  and  for 
the  purpose  of  enforcing  the  private  right  in 
respect  of  which  the  private  litigation  has  arisen. 
It  was  never  contemplated  that  a  private  mando- 
mus  should  be  granted  in  cases  in  which  a  preiog- 
ative  mandamus  had,  from  time  whereof  memory 
does  not  run  to  the  contrary,  been  alone  the 
effective  remedy."  The  learned  judge  then 
proceeds  to  deal  with  the  claim  as  framed  upon 
the  declaration  of  right,  with  which  I  need  not 
deal  here.  I  should  be  very  slow  to  differ  from 
the  strong  expressions  of  judicial  opinion  which 
appear  to  bear  directly  upon  the  point  at  isstie 
between  the  parties  on  the  question  of  law ;  and, 
after  careful  investigation  of  the  statutory  prp- 
visions  as  to  procedure  as  contained  both  in 
the  Judicature  Act  and  in  the  Common  Law 
Procedure  Act,  and  in  the  cases  decided  upon 
questions  relating  to  mandamus,  I  can  find  no 
justification  for  differing  from  these  authorities. 
I  may  say  that,  so  far  as  under  the  Common  Law 
Procedure  Act  there  have  been  actions  for  a  fnc»- 
damus  against  public  bodies,  they  appear  to  have 
been  cases  in  which  relief  by  a  mandamus  might 
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tnrulT  be  termed  relief  ancillary  to  rights  which 
might  have  been  established  prior  to  the  action. 
For  example,  an  action  for  a  mandamus  was 
brought  against  a  local  board  of  health  to  pay  a 
debt  to  the  plaintiff,  in  Ward  v.  Loumdes  (28  L.  J. 
265,  Q.  B.) ;  to  order  a  rate  to  be  made  by  a  local 
board  of  health  in  order  to  satisfy  a  judgment 
obtained  by  the  plaintiff,  in  Worthington  v.  Hvlton 
(L.  Bep.  1  Q.  B.  63] ;  and  to  compel  a  public  cor- 
poration to  apply  their  funds  in  payment  of 
interest  due  on  debentures,  in  the  more  recent 
cue  of  Wehb  y.  The  Commiaidoners  of  Heme  Bay 
(22  L.  T.  Bep.  745 ;  L.  Bep.  5  Q.  B.  642).  I  must, 
therefore,  hold  that  the  action  here  cannot  be 
maintained.  Before  closing  this  judgment,  how- 
erer,  I  think  it  right  that  I  should  add  a  few 
words  upon  the  defendants'  second  point,  namely, 
that  if  the  action  would  lie  I  neyertheless  should 
exercise  a  discretion  and  refuse  the  mcmdamus.  To 
that  contention  I  should  not  accede.  If  I  had 
been  enabled  to  hold  that  the  action  would  lie,  I 
should  have  felt  that  it  was  just  for  me  to  act 
upon  the  finding  of  the  jury.  They  heard  the 
case  yery  patiently  and  fully,  and  I  cannot  say 
that  they  might  not  reasonably  upon  the  eyidence 
haye  come  to  the  conclusion  which  th«*y  did.  I 
most  giye  judgment  for  tbe  drfendants. 

Jtidgmentfor  the  defendants. 

The  plaintiff  appealed. 

E.  Sutton  and  Sington  for  the  apx>ellant. — An 
action  for  a  mandamus  will  lie  to  compel  a  local 
authority  to  perform  their  duty.  Although 
sect  68  of  the  Common  Law  Procedure  Act  1854 
(17  &  18  Yict.  c.  125)  has  been  repealed,  an  action 
for  a  mandamus  can  be  brought  under  the  pro- 
visions of  Order  LIU.  of  the  Bules  of  the 
Supreme  Court.  An  action  for  a  mandamus  is 
the  proper  and  conyenient  remedy  in  a  case  of 
Uus  kind : 

Fotherhy  y.  Metropolitan  Railway  Company,  15 
L.  T.  Bep.  243  ;  L.  Bep.  2  C.  P.  188 ; 

Cook  y.  Haineworth,  75  L.  T.  Bap.  51  ;  (1896) 
2  Q.  B.  85. 

The  court  will  reyiew  the  decision  of  a  local  autho- 
rity, which  has  acted  wrongly  in  the  exercise  of 
its  statutory  powers,  upon  an  application  for  a 
mandamus : 

Reg,  y.  Tjomboum  Valley  Railway  Company,   60 

L.  T.  Bep.  54;  22  Q.  B.  Diy.  468; 
Rahinsim  y.  Barton  Local  Board,  50  L.  T.  Bep.  57 ; 

8  App.  Cae.  798 ; 
Reg.  y.  Tynemouth  District  Council,  75  L.  T.  Bep. 

86  ;  (1896)  2  Q.  B.  219  ; 
Rsg.  y.  London  and  North'Weatem  Railway  Com- 

pany,  74  L.  T.  Bep.  624 ; 
Beg,  y.  London  and  North'Westem  Railway  Com- 
pany, (1894)  2  Q.  B.  512  ; 
Reg,  y.  Mayor  of  Newcaatle-upon'Tyne,  60  L.  T. 

Bep.  963; 
Reg.  y.  8t,  Oilee,  Camberwell,  66  L.  J.  337,  Q.  B. ; 
Reg.    y.    Fvhoood    Local    Board,   72    L.  T.   Bep. 

592. 

riiOPXs,  L.J.  referred  to  Beg,  y.  8t,  Pancras 
Vestry  (62  L.  T.  Rep.  440 ;  24  Q.  B.  Diy.  371).] 
A  lo<»l  authority  are  bound  to  approye  of  plans 
imless  such  plans  contrayene  some  statute  or 
legal  bye-law,  and  the  local  authority  cannot  haye 
an  absolute  discretion  to  decide  whether  the 
T>]aiiB  do  or  do  not  contrayene  a  statute  or  bye- 
law.  The  High  Court  has  jurisdiction  to  reyiew 
giich  a  decision  of  a  local  authority. 


C,  A.  Bussell,  Q.C.  and  F.  H.  MeUor  for  the 
respondents.  —  The  court  will  not  interfere  by 
granting  a  mandamus  where  a  local  authority 
haye  ex^'rcised  a  discretion  which  is  yested  in 
them.  In  this  case  tbe  local  authority  haye  not 
considered  matters  which  they  had  no  right  to 
consider,  but  haye  come  to  a  bond  fide  decision 
after  properly  considering  the  facts.  If  a  man- 
damus could  be  granted,  it  could  not  be  granted 
in  an  action,  but  only  upon  an  application  for  a 
prerogatiye  writ.  [They  were  stopped  by  the 
Court.] 

Lord  EsHBR,  M.R. — In  this  case  it  is  admitted 
that  a  public  authority,  which  had  jurisdiction  to 
consider  whether  they  would  approve  or  disapproye 
of  plans,  considered  that  question  with  reierence 
to  certain  plans.      Plans  were  laid  before  the 
district  council  by  a  person  who  was  proposing  to 
build  upon  his    land.     For  what  purpose  were 
those  plans  laid  before  the  district  council  P  They 
were  not  laid  before  the  district  council  for  them 
to  perform  a  merely  ministerial  act.      Therefore, 
the  plans  were  necessarily  laid  before  the  council 
for  them  to  say  whether,  acting  fairly  and  honestly, 
they  would  or  would  not  approye  of  those  plans. 
It  IS  admitted  that  the  district  council  did  con- 
sider the  matter  and  honestly  decide  the  question. 
The  district  council  seem  to  haye  considered  that 
the  question   before    them    depended    upon  one 
question  of  fact,  which  was  whether  there  was  a 
proposed  new  street  or  not.  It  has  been  attempted 
to  contend  that  that  was  not  a  question  for  the 
district  cotmcil  to  decide.     I  cannot  agree  with 
that  contention.     That  fact  would  be  the  yery 
foundation  of  their  decision.    They  were  bound  to 
consider  that  fact,  and  they  did  consider  it,  and 
decided  that  there  was  a  proposed  new  street. 
Haying  so  decided,  they  disapproyed  of  the  plans. 
Now,  I  think  that  it  is  impossible  to  say  that  the 
district  council  did  anything  which  was  beyond 
their  jurisdiction.    In  my  opinion  they  acted,  as 
to  eyery  part  of  their  decision,  within  their  juris- 
diction.     Whnt  they  had  to  do  was  to  judicially 
decide  whether  what  the  plaintiff  proposed  to  do 
amounted  to  the  laying  out  of  a  new  street,  and 
whether  on  that  ground  they  ought  to  approye  or 
disapproye  of  the  plans,  and  they  disapproyed  of 
the  plans.    It  seems  to  me  that  there  can  be  no 
appeal  from  that  decision.     Now  the  plaintiff, 
who  deposited  those  plans,  has  brought  an  action 
for  a  mandamus,  and  ayowedly  for  a  mandamus 
to  compel  tbe  district  council  to  alter  their  deci- 
sion, and  to  say  that  they  approye  of    the  plans 
because  they  haye  been  commanded  to  do  so.  The 
action  was  tried  before  Kennedy,  J.  with  a  jury, 
and  he  was  asked  to  say  that  there  was  no  case 
to  go  to  the  jury.     The  learned  judge  did  not, 
however,  withdraw  the  case  from  the  jury.    He 
asked  the  jury  the  question  whether  there  was  a 
proposed    new    street,     and    the   jury    differed 
from     the    decision    of    the    district     counoiL 
Then  the  case  was  ar^ed   before    Kennedy,  J. 
on   further    consideration.      It  was  argued  for 
the  defendants  that  there  was  no  case  to  go 
to  the  jury  at  all,    because   this    action,  which 
was  really  by  way  of  an  appeal  from  the  decision 
of  the  district  council  acting  within  their  juris- 
diction, was  brought  by  way  of  appeal  from  such 
decision,  and  that  there  could  not  be  such  an 
appeal.    Therefore,  the  learned  judge,  if  he  had 
decided  that  point  first,  would  haye  decided  that 
there  was  no  question  for  the  jury,  because  the  action 
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would  not  lie.  In  my  opinion  the  action  would 
not  lie,  and  there  was  no  question  for  the  jury 
because  the  action  was  not  maintainable.  That  is 
the  only  Question  which  we  have  to  decide  to-daj. 
I  think,  toerefore,  that  the  appeal  fails  and  must 
be  dismissed. 

Lopes,  L.J. — A  great  many  points  of  some 
diffionlty  have  been  raised  in  this  case.  The 
point,  however,  which  we  have  to  decide  is  simple, 
and  is  not  devoid  of  authority.  This  is  an  action 
for  a  mandamus.  Plans  were  laid  before  the 
district  council,  and  were  duly  considered.  The 
district  council  did  not  neglect  or  refuse  to  come 
to  a  conclusion  with  respect  to  those  plans,  but 
exercising  their  discretion  they  disapproved  of 
the  plans,  thinking  that  they  snowed  a  proposed 
new  street.  What  is  the  law  ppplicable  in  such 
a  caseP  The  exercise  of  itp  dificretion  by  a 
tribunal,  however  erroneous,  with  respect  to 
matters  within  its  jurisdiction,  when  honestly 
and  bond  fide  exercised,  cannot  be  called  in 
question  by  an  action  for  a  mandamus.  That  is 
all  that  it  is  necessary  for  us  to  decide  in  the 
present  case.  There  is  plenty  of  authority  for 
that  proposition.  If  the  law  were  not  so,  ab- 
surdities would  arise.  This  district  council  has 
been  invec^ted  with  a  discretion ;  they  have  exer- 
cised that  discretion;  then  the  High  Court  is 
asked  to  say  that  they  must  decide  differently. 
That  would  make  the  whole  thing  ludicrous. 
Now,  Kennedy,  J.  did  not  hold  at  the  trial  that 
there  was  no  case  to  go  to  the  jury,  but  he  left  a 
question  to  the  jury,  who  found  that  the  plaintiff 
was  not  proposing  to  lay  out  a  new  street.  Then, 
upon  further  consideration,  the  learned  judge 
came  to  the  conclusion  that  there  was  no  case  for 
the  jury  because  the  action  would  not  lie.  In  my 
opinion  the  learned  judge  was  right,  and  the 
appeal  must  be  dismissed. 

Ohittt,  L.J. — This  action  was  brought  to 
obtain  a  mandamus  ordering  the  district  council 
to  give  their  approval  to  plans  which  they  had 
disapproved  of.  Now,  there  is  conferred  upon 
the  district  council  a  discretionary  jurisdiction, 
and  they  have  honestly  entertained  and  considered 
the  question  relating  to  these  plans  and  have 
come  to  the  decision  that  they  ought  to  disapprove 
of  them,  and  they  have  disapproved  of  tbem.  A 
part  of  the  circumstances  which  they  had  to  take 
into  consideration  was  whether  what  was  proposed 
to  be  done  amounted  to  the  laying  out  of  a  new 
street.  Unquestionably  they  had  jurisdiction  to 
inquire  into  that  question  as  a  necessary  part  of 
their  decision.  The  object  of  this  action  is  that 
the  High  Court  may  review  the  decision  which 
was  honestly  arrived  at  by  the  district  council, 
and  may  overrule  that  decision  as  if  there  was  an 
appeal.  In  my  opinion,  such  an  action  will  not 
lie.  It  is  true  that  the  jury  found  that  what  was 
proposed  to  be  done  did  not  amount  to  the  laying 
out  of  a  new  street.  They  were  asked  to  give 
that  verdict  in  order  to  show  that  the  district 
council  had  come  to  a  wrong  conclusion.  The 
gist,  therefore,  of  these  proceedings  is  to  show 
that  the  district  council  had  been  wrong  in  the 
exercise  of  their  discretion.  This  action,  then,  is 
brought  by  way  of  appeal  against  the  decision  of 
the  district  council,  and  the  Public  Health  Act 
1875  does  not  give  any  such  appeal.  In  my 
opinion,  therefore,  the  action  cannot  lie,  and  the 
judgment  of  Kennedy,  J.  was  correct. 

Appeal  dismissed. 


Solicitors  for  the  appellant,  Bawcliffes  and  Co., 
for  Jackson  and  Son,  Chorley. 

Solicitors  for  the  respondents,  Crowders  and 
Vizard,  for  Stanton,  Chorley. 


Fridny,  April  9, 1897. 

(Before  Lord  Eshbb,  M.R.,  Lopbs  and 
Chittt,  L.JJ.) 

St.  0LA.yx*8  Union  v.  Cajttbbbubt  Union,  (a) 

▲PPBUi  FBOM  THX  QUEEN's  BENCH  DIVISION. 

Foot  law — Settlement — Residence — Irrem>ovdbilii^ 
— Patient  in  hospital — The  Poor  Itemoval  Ad 
1846  (9  <i»  10  Vict.  c.  66),  s,  l—Divided  Parishes 
Act  1876  (2QA4/0  Vict.  c.  61),  «.  34. 

In  order  to  acquire  a  settlement  by  residence  in  a 
parish,  under  sect,  3i  of  the  Divided  Parishes 
Act  1876,  a  person  must  reside  in  ike  parish  for 
three  consecutive  years  under  such  condiHons  in 
ea^  of  such  years  as  to  be  irremovable.  By 
reason  of  the  provisions  of  sect.  1  of  the  Poor 
Removal  Act  1846,^6  does  not  so  reside  if  during 
any  one  of  those  years  he  h€u  been  a  pctHent  in  a 
hiMmital. 

Dorchester  Union  v.  Weymouth  Union  (54  L,  T. 
Rep.  52 ;  16  Q.  B.  Div.  31)  followed. 

Tbis  was  an  appeal  from  the  decision  of  the 
Divisional  Court  (Wright  and  Bruoe,  JJ.)  upon  a 
case  stated  by  Quarter  Sessions  on  an  appeal 
against  an  order  of  removal  {ante,  p.  75). 

On  the  23rd  July  1892  one  Arthur  Farr  went 
to  reside  in  a  parish  in  the  St.  01ave*s  Union. 
From  that  tim-^  until  his  death,  on  the  15th  April 
1896,  he  continu^^d  to  have  his  residt^noe  and  lus 
home  in  that  parish. 

On  the  1st  May  1895  he  was  admitted  as  a 
patient  into  a  hospital  outside  the  St.  Olave's 
Union,  and  remained  there  until  the  end  of  June. 
He  then  went  to  a  coovalescent  home  connected 
with  the  said  hospital,  which  was  outside  the  St 
Olave's  Union,  and  remained  there  until  the  2dth 
July  1895.  He  then  returned  to  his  home  and 
remained  there  until  his  death  on  the  15th  April 
1896. 

He  went  to  the  hospital  intending  to  retcm  to 
his  home  as  soon  as  he  was  well  enough  to  do  so. 
During  his  absence  his  wife  remained  in  his  hoiue 
and  kept  his  home  together  by  means  of  an 
allowance  made  by  his  employer. 

On  the  1st  April  1896  a  chUd  of  the  said 
Arthur  Farr  became  chargeable  to  the  Canter- 
bury Union.  An  order  for  the  removal  of  the 
child  to  the  St  Olave's  Union  was  made  by  jus- 
tices upon  the  ground  that  Arthur  Farr  had 
acquired  a  settlement  by  residence  in  that  union. 

The  Poor  Removal  Act  1846  (9  &  10  Yict  c.  66) 
provides : 

Sect.  1.  No  person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removal  of  any  person,  from 
any  parish  in  which  anoh  person  shall  have  resided  for 
five  years  next  before  the  applioation  for  the  warrant : 
Provided  alvrays,  that  the  time  during  which  looh 
person  shall  be  a  prisoner  in  a  prison,  or  shall  be  eerrin; 
Her  Majesty  as  a  soldier,  marine,  or  sailor,  or  reii<to 
as  an  in-pensioner  in  Greenwich  or  Chelsea  Hospitals,  or 
shall  be  confined  in  a  Innatio  asylnm,  or  house  doly 
licensed  or  hospital  roistered  for  the  reception  of 
InnaticB,  or  as  a  patient  in  a  hospital,  or  during  wbioh 
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bucIi  person  shftll  receive  relief  from  any  parish,  or 
afaaU  be  wholly  or  in  part  maintained  by  any  rate  or 
tabflcription  raised  in  a  parish  in  which  snoh  xxrrson 
does  not  reside,  not  bein^  a  bond  fide  charitable  gift, 
thsll  for  all  porposes  be  excluded  in  the  oompntation  of 
time  hereinbefore  mentioned. 

The  period  of  five  years  prescribed  by  the 
above  section  was  reduced  to  oue  year  by  24  &  25 
Vict.  c.  55,  s.  1,  and  28  &  29  Vict.  c.  79,  s.  8. 

The  Divided  Parishes  Act  1876  (39  &  40  Vict 
c.  61)  provides : 

Sect.  34.  Where  any  person  shall  have  resided  for  the 
term  of  three  years  in  any  parish,  in  such  manner  and 
under  snch  ciroamstances  in  e^h  of  each  years  as 
would,  in  accordance  with  the  several  statutes  in  that 
behalf,  render  him  irremovable,  he  shall  be  deemed  to 
be  settled  therein  nntil  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise. 

On  appeal  to  quarter  sessions  the  order  of 
removal  was  confirmed,  aad  a  case  was  stated  for 
the  opinion  of  the  High  Court. 

The  Divisional  Court  (Wright  and  Bruce,  JJ.) 
reversed  the  decision  of  the  quarter  sessions,  and 
allowed  the  appeal  of  the  St.  Olave's  Union 
(76  L.  T.  Eep.  88). 

The  Canterbury  Union  appealed. 

Dickens,  Q.C.  and  Rohler  for  the  appellants. — 
A  settlement  bj  residence,  under  the  provisions 
of  sect.  34  of  the  Divided  Parishes  Act  1876,  had 
been  acquired  by  Arthur  Farr  in  the  St.  Olave's 
Union,  and  therefore  the  order  of  removal  was 
properly  made.  The  period  from  the  time  when 
ne  first  went  to  reside  in  the  parish  until  his 
death  exceeded  the  term  of  three  ^ears  if  the 
time  during  which  he  was  a  patient  in  a  hospital 
is  altogether  excluded.  During  the  whole  of  that 
period  he  had  his  home  in  the  parish,  and  was 
only  temporarily  absent  in  the  hospital,  always 
having  the  intention  of  returning  to  his  home  as 
soon  as  possible.  The  meaning  of  the  proviso  to 
sect  1  of  the  Poor  Removal  Act  1846  is  that  the 
period  of  imprisonment,  &c ,  is  to  be  disregarded 
altogether,  and  is  not  to  be  taken  into  account 
for  the  purpof>e  of  showing  that  the  period  of 
residence  has  been  broken  if,  without  it,  there  has 
been  a  snfficient  length  of  residence.  That  was 
the  construction  of  the  Act  which  was  adopted 
in  Beg,  v.  Overseers  of  Hartfield  (17  Q.  B  746 ; 
21  L.  J.  65,  M.  C )  where  Lord  Campbell,  C  J. 
ndd :  "  Looking  to  the  whole  scope  of  this  pro- 
viso, we  tlunk  it  distinctly  intima^tes  that,  in  the 
computation  to  determine  whether  the  pauper  is 
removable,  certain  period  a  of  time  are  to  oe  struck 
out  of  the  computation  for  all  purposes ;  and  the 
result  is  to  be  aiTived  at  as  if  those  periods  of  time 
never  had  existed ;  so  as  to  prevent  the  pauper 
from  taking  advantage  of  them  in  making  up  his 
five  years,  and  to  prevent  the  parish  officers 
from  depriving  him  of  the  status  in  the  parish 
which  be  has  acquired,  by  reason  of  any  of  the 
occurrences  enumerated,  some  of  which  were  very 
likely  to  happen."  That  decision  applies  to  the 
present  case,  and  if  the  period  during  which  A. 
Farr  was  in  the  hospital  is  disregarded  for  all 
purposes,  there  has  been  a  residence  for  the  full 
period  of  three  years.  [Lopes,  L.J. — That  case 
is  contrary  to  the  case  of  Beg.  v.  SaJford  (12  Q.  B. 
106).]  The  case  of  Dorchester  Union  v.  Weymouth 
Uttia»  (54  L.  T.  Rep.  52;  16  Q.  B.  Div.  31)  is 
inconsistent  with  Beg.  v.  Hartfield  (uhi  sup.),  and 
was  wrongly  decided.  As  Arthur  Farr  always 
bid  the  intention,  and  the  power,  of  returning  to 
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his  home,  he  was  constructively  resident  there 
during  the  time  he  was  in  the  hospital : 

Reg.  V.  Ahingdonf  22  L.  T.  Bep.  603 ;  L.  Bep.  5  Q.  B.  40  S. 

The  words  of  the  proviso  "as  a  patient  in  a 
hospital "  follow  the  word  "  confined,"  and  refer 
only  to  compulsory  detention  in  a  hospital.  There 
are  cases  where  a  woman  can  be  compulsorily 
detained  in  a  hospital. 

Macmorran,  Q.C.  and  B.  W.  Harper  for  the 
respondents. 

Lord  EsHER,  M.B. — In  this  case  the  question 
is  as  to  the  true  construction  of  a  section  in  two 
Acts  of  Parliament.  The  first  of  those  sections 
is  sect.  34  of  the  Divided  Parishes  Act  1876 
(39  &  40  Vict.  c.  61).  That  section  provides  that 
"  Where  any  person  shall  have  resided  for  the 
tenn  of  three  years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremovable, 
he  shall  be  deemed  to  be  settled  therein  until  he 
shall  acquire  a  settlement  in  some  other  parish  by 
a  like  residence  or  otherwise.''  In  my  opinion 
the  *'  term  of  three  years  "  must  mean  three  con- 
secutive years.  If  a  person  has  not  so  resided  in 
any  one  of  the  three  years,  then  his  case  does  not 
come  within  the  terms  of  the  section.  Then  we 
must  look  back  to  an  earlier  Act  to  see  what 
residence  will  render  a  person  ''irremovable." 
That  Act  is  the  Poor  Bemoval  Act  1846  (9  &  10 
c.  66).  By  later  Acts  the  period  of  five  years 
mentioned  in  that  Act  is  reduced  to  one  year. 
Then  sect.  1  of  the  Act  of  1846  reads  thus  :  "No 
person  shall  be  removed  from  any  parish  in 
which  such  person  shall  have  resided  for  [one] 

?ear  next  before  the  application  for  the  warrant* 
*heref ore,  if,  in  the  one  year,  a  person  did  not  reside 
for  twelve  months,  he  could  be  removed.  Then 
there  is  a  proviso  to  sect.  1  as  follows :  "  Provided 
always  that  the  time  during  which  such  person 
shall  be  a  prisoner  in  a  prison,  or  shall  be  sei'viug 
Her  Majesty  as  a  soldier,  marine,  or  sailor,  or 
reside  as  an  in-pensioner  in  Greenwich  or  Chelsea 
Hospitals,  or  shall  be  coufiued  in  a  lunatic  asylum 
or  house  duly  licensed  or  hospital  registered  for 
the  reception  of  lunatics,  or  as  a  patient  in  a 
hospital,  .  .  .  shall  for  all  purposes  be  excluded 
in  the  computation  of  time  hereinbefore  men- 
tioned." That  is,  the  time  mentioned  in  the 
proviso  is  to  be  excluded  from  the  time  mentiomd 
in  the  first  part  of  the  section.  It  has  be-n 
argued  that  the  words  *'or  as  a  patient  in  a 
hospital"  mean  compulsorily  confined  in  a  hos- 
pital, because  the  word  "person"  includes  a 
womHn,  and  women  may,  under  certain  circum- 
stances, be  compulsorily  detaiued  in  a  hospital. 
But  a  man  cannot  be  compulsorily  detained  in  a 
hospital.  I  think  that  it  is  absurd  to  suggest  that 
these  words  were  meant  to  apply  only  to  the 
exceptional  cases  in  which  a  woman  may  be  com- 
pulsorily detained.  It  seems  to  me  that  the  word 
"  confined "  in  the  proviso  is  not  applicable  to 
the  words  "  as  a  patient  ia  a  hospital,**  but  that 
the  proper  antecedent  to  those  words  is  the  word 
"reside.*'  It  has  been  urged  that  Lord  Camp- 
bell said  something  in  Beg.  v.  HartfisJd  {uhi  sup.) 
which  compels  us  to  say  that  the  proviso  to  sect.  1 
is  not  applicable  to  prevent  this  man  from  having 
become  irremovable.  I  do  not  think  Lord  Camp- 
bell said  anything  of  the  kind.  If  he  did,  I 
think  that  the  judgment  in  Dorchester  Union  v. 
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Weymouth  Union  {uhi  mp.)  is  preferable,  and  I 
adopt  the  decision  in  that  case.  It  is  nrsed  that 
Wright,  J.  had  doubts  in  this  case,  but  I  do  not 
share  those  doubts.  I  think  that  it  is  impossible 
to  distinguish  this  case  from  the  case  of  Dorche$ter 
Union  t.  Weymouth  Union  (ubi  8up.),  and  I  think 
that  the  rignt  view  of  the  statute  was  taken  in 
that  case.  It  has  practically  been  admitted  that 
this  appeal  must  fail  if  we  do  not  overrule 
Dorchester  Union  v.  Weytnovih  Union  {ubi  tup.), 
I  agree  with  the  decision  in  that  case.  For  the 
above  reasons  I  think  that  the  doctrine  of  animus 
revertendi  does  not  apply,  but  that  it  is  absolutely 
excluded  by  this  statute.  I  am  therefore  of 
opinion  tbac  the  judgment  of  the  Divisional  Court 
was  right,  and  that  this  appeal  must  be  dis- 
missed. 

Lopes,  L.J. — This  case  depends  upon  the  true 
construction  of  sect.  34  of  the  Divided  Parishes 
Act  1876,  which  provides  that,  "Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  in  such  manner  and  under 
such  circumstances  in  each  of  such  years  as 
would  in  accordance  with  rhe  several  statutes  in 
that  behalf  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein."  Now  that  enact, 
ment  created  a  new  settlement.  Previously  there 
was  no  settlement  acquired  by  residence,  but  only 
a  status  of  irremovability.  The  question  here 
arises  as  to  the  meaning  of  the  words  *'  the  term 
of  three  years."  Does  that  mean  a  consecutive 
term  of  three  years  P  Now,  in  the  case  of 
Dorchester  Union  v.  Weym^outh  Union  {ubi  sup.), 
it  was  held  that,  in  order  that  a  settlement  by 
residence  may  be  acquired  under  sect.  31  of  the 
Divided  Parishes  Act  1876,  there  must  have  been 
a  residence  for  three  consecutive  years  under  such 
conditions  in  each  of  such  years  as  would  have 
created  a  status  of  irremovability.  It  has  been 
contended  on  behalf  of  the  appellants  that  the 
decision  in  that  case  was  wrong,  and  that  it  ought 
to  be  overruled.  That  case,  however,  has  practi- 
cally been  accepted  in  the  House  of  Lords.  In 
1889  a  question  arose  upon  sect.  34  of  the  Divided 
Parishes  Act  1876,  in  Beigate  Union  v.  Croydon 
Union  (61  L.  T.  Rep.  733 ;  14  App.  Cas.  466),  in 
the  House  of  Lords.  Lord  Watson  there  said: 
**  Sect.  34  does  not  trench  upon  the  previous  law 
regarding  irremovability,  buc  creates  a  new 
species  of  settlement  by  residence.  It  enacts  that 
a  person  who  resides  in  a  parish  for  three  con- 
secutive jears  shall,  if  his  residence  during  each 
of  these  jears  has  been  such  as  would,  in  accord- 
ance with  the  statutes  already  referred  to,  render 
him  irremovable,  be  deemed  to  be  settled  therein." 
The  case  of  Dorchester  Union  v.  Weymouth  Union 
(ubi  stip.)  was  therefore  adopted  by  the  House 
of  Lords.  Now  we  have  to  consider  the  statute 
which  reuders  a  person  irremovable.  That  Act 
is  the  Poor  Removal  Act  1846  (9  &  10  Vict.  c.  66), 
which,  by  sect.  1,  provides  that  '*  no  person  shall 
be  removed,  nor  shall  any  warrant  )>e  granted  for 
tbe  removal  of  anypeison,  from  any  parish  in 
which  such  person  shall  have  resided  for  five 
ve^rs  next  before  the  applicatioa  for  a  warrant." 
The  period  of  five  years  has,  by  Jater  statutes, 
Veen  reduced  to  one  jear.  The  proviso  to  sect.  1 
is  most  important,  for,  in  effect,  it  provides  that 
certain  matters  shall  create  breaks  in  tbe  qualify- 
ing period.  That  proviso  is  as  follows:  "Pro- 
videa  idways,  that  the  time  during  which  such 
person  shall  be  a  prisoner  in  a  prison    ...    or 


reside  as  an  in-pensioner  in  Greenwich  or  Chelsea 
Hospitals,  or  shall  be  confined  in  a  lunatic  asylum 
or  house,  .  .  .  or  as  a  patient  in  a  hospital, 
.  .  .  shall  for  all  purposes  be  excluded  in  tbe 
computation  of  time  hereinbefore  mentioned." 
It  has  been  contended  that  the  word  "  confined " 
applies  to  the  words  *'  as  a  patient  in  a  hoepitai," 
and  that  there  must  be  compulsory  ooofinement 
in  a  hospital.  I  cannot  see  now  that  argument 
can  be  maintained.  I  read  the  words  as  the 
Master  of  the  Rolls  has  done,  and  think  that  the 
word  ''reside"  applies  to  the  words  "as  a  patient 
in  a  hospital.'*  It  would  be  contrary  to  thi  whole 
intention  of  the  enactment  to  hold  that  the 
residecce  in  a  hoiipital  must  be  a  compulsory 
r«*f(id*-ncp.  If  that  were  so,  a  person  might  live  in 
a  hospital  for  yearn,  and  so  acquire  a  settlement 
That  cannot  oe  the  intention  of  the  Act  of 
Parliament.  I  think  that  the  decision  of  the 
Divisional  Court  was  right,  and  that  the  time 
during  which  a  person  is  in  a  hospital  must  be 
c-xcluded.  Applying  that  to  the  present  case,  the 
time  during  which  the  person  in  question  was  in 
the  hospital  mu<t  be  pxcludfd,  and  he  did  not, 
therefore,  acqdire  a  settl'-mnnt  byT»<>coming  irre- 
movable. I  wi^h  to  add  that  I  think  that  the 
doctrine  of  animus  revertendi  does  not  apply  at  all. 

Ghittt,  L.J. — I  am  of  the  same  opinion,  and 
have  very  little  to  add.  Upon  the  meaning  of 
sect.  34  of  the  Divided  Parinnes  Act,  I  think  that 
the  judgment  of  the  Queen's  Bench  Division  in 
Dorchester  Union  v.  Weymouth  Union  {ubi  sup,) 
was  correct,  and  that  the  three  years  must  M 
couf^ecutive.  The  language  of  the  section  is  *'  the 
term  of  three  years,"  and  that  imports  consecu- 
tive yeard.  I  do  not  feel  any  doubt  upon  that 
question.  The  passage  from  the  opinion  of  Lord 
Watson  in  Beigate  Union  v.  Croyaon  Union  {ubi 
sup.)f  which  has  been  read,  treats  that  construe- 
tiun  as  a  matter  of  course.  As  to  the  question 
upon  sect  1  of  the  Poor  Removal  Act  1846,  I 
think  that  the  words  "confined  ...  as  a 
patient    in  a  hospital,*'   if    that   is    the   strict 

grammatical  reading,  have  not  the  effect,  which 
^e  appellants  contend  that  they  have,  that  there 
must  be  a  compulisory  confinement.  It  would  be 
extraordinary  if  the  Legislature  meant  only  to 
include  the  oaee  of  a  woman  who  has  a  bastard 
child  in  the  hospital.  But  the  previous  word  in 
sect  1  is  "reside,"  and  I  think  that  the  trae 
reading  is  "  reside  ...  as  a  patient  in  a 
ho^pital."  I  agree  that  the  doctrine  of  animw 
revertendi  is  not  applicable.  The  appeal  failSt 
and  must  be  dismisted.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Speeehly,  Mumford, 
and  Co.,  for  John  Plummer,  Canterbury. 

Solicitors  for  the  respondents,  ArJceoU,  CocheUi 
and  Chadtoick. 


May  28  and  31,  1897. 

(Before  Lindley,  Lopes,  and  Riobt,  L.  J  J.) 

Corporation  op  Huddebbfibld  v.  Ravens- 

THORPE  Urbak  District  Council,  (a) 

appeal  from  THE  CHANCERY   DIVISION. 

Local  authority — l^ater  supply — Addition  to  dis- 
trict — Existing  waterworks — Extension  to  added 
area  —  Construction  of  woiterworks  —  Public 
EeaUh  Act  1875  (38  ii^  39  Vict,  c.  55),  s.  52>- 

(•)  BeporMd  by  W.  G.  Buf,  Eftq.,  BMrriM«r-«vLAW. 
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Local  Government  Act  1888  (51  Jt  52  Vict.  c.  41). 
M.  57,  59— Local  Government  Act  1894  (56  dt 
57  Vict.  c.  73),  8.  36. 

An  area  was  added  to  a  dietriet  hy  an  order  of  a 
county  council,  and  the  local  authority  of  the 
district  commenced  to  extend  their  water  mains 
into  the  added  area,  which  was  loithin  the  limits 
of  supply  of  another  wafer  company. 

Held,  thai  the  extension  of  the  existing  pipes  info 
the  added  area  was  constructing  waterwoiks 
within  sect.  52  of  the  Public  Health  Act  1875, 
and  therefore  notice  under  that  section  ought  to 
have  been  given  to  the  water  company  already 
supplying  the  added  area,  and  they  were  entitled 
to  an  injunction. 

Decision  of  North,  J.  reversed. 

ClerelaDd  Water  Company  v.  Redcai*  Local  Board 
(1895)  1  Ch.  168)  distinguished. 

This  was  an  appeal  from  a  decision  of  North,  J. 
(reported  76  L.  T.  Rep.  377). 

The  facts  are  shortly  as  follows : 

The  Ravensthorpe  Local  Board  (now  the  Rarens- 
thorpe  Urban  District  Council)  was  constituted, 
IP  1864,  under  the  Local  Government  Act  1848. 
Its  district  was  formerly  a  pare  of  the  township 
of  Mirfield. 

In  1867  the  Ravensthorpe  Local  Board  became 
a  water  authority,  and  laid  pipes  in  their  district, 
and  supplied  it  with  water,  which  they  purchased 
in  balk  from  the  Dewsbury  Corporation. 

In  1871  the  corporation  of  Hudderafield  obtained 
sn  Act  of  Parliament,  enabling  them  to  supply 
water  to  a  number  of  districts,  indadiug  the  town- 
ship of  Mirfield,  and  then  supplied  wa^er  to  the 
whole  of  that  township,  except  the  district  of  the 
Barensthorpe  Local  Board. 

In  1895  an  order  was  made  by  the  county 
Goimcil,  and  confirmed  by  the  Local  Gk>yemmeDt 
Board,  under  sect.  57  of  the  Local  Government 
Act  1888,  transferring  a  part  of  the  town- 
ship of  Mirfield,  which  had  been  made  the 
district  of  the  Mirfield  Urban  District  Council, 
to  the  district  of  the  Rayensthorpe  Urban 
District  Council. 

That  council  extended  their  pipes  into  the  area 
BO  added  to  their  district  with  the  intention  of 
supplying  water  to  the  inhabitants,  but  they  did 
not  construct  any  reservoirs  or  works  to  obtain  a 
water  supply,  still  purchasing  their  water  in  btilk 
from  the  corporation  of  Dewsbuiy. 

The  Huddersfield  Corporation  brought  an  action 
to  restrain  the  Ravensthorpe  District  Council 
from  conatructing  waterworks  in  the  added  area 
which  the  Huddersfield  Corporation  was  supplying. 

North,  J.  held  that  what  the  defendants  were 
doiDs:  was  a  mere  extension  of  then  existing  pipes, 
and  was  not  a  construction  of  waterworks  within 
the  meaning  of  sect.  52  of  the  Public  Health  Act 
1875,  and  the  plaintiffs  appealed. 

Swinfen  Eady,  Q.C.  and  A.  Glen  for  the  appel- 
lants.—Before  the  order  of  the  13th  March  1895  the 
only  body  which  had  a  right  to  supply  water  within 
the  disputed  area  were  the  plaintiffs.  By  sect.  4  of 
the  Pablic  Health  Act  1875 :  "  *  Water  compuny ' 
m^ms  any  person  or  body  of  persons  corporate  or 
onincorporate  supplying  or  who  may  hereafter 
•npply  water,"  and  "  waterworks  "  includes  mains, 
pipes,  and  things  for  supplying  water.  Under 
aect.  52  the  defendante  cannot  extend  the  supply 
to  this  district  if  the  plaintiffs  are  able  and  wifling 
to  supply  water.    The  defendants  are  extending 


their  mains  into  our  district,  and  that  is  a  con- 
struction of  waterworks  within  that  section.  In 
the  Act  fixing  the  plaintiffs*  limite  of  supply  the 
township  of  Mirfield  means  the  geographical  area 
known  b^  that  name,  not  the  township  of  Mirfield 
for  the  time  being.  The  case  of  Cleveland  Water 
Company  v.  Bedcar  Local  Board  (1895)  1  Ch. 
168)  only  decided  thd,t  within  a  c«-rtain  area  no 
monopoly  of  supplying  water  had  ever  existed, 
and  not  that  the  monopoly  was  taken  away. 
There  is  nothing  in  this  case  to  show  that  a 
local  authority  who  supplies  a  certain  district  can 
construct  waterworks  in  an  added  district  in 
which  there  is  already  a  water  company  able  and 
willing  to  supply  water. 

Vernon  Smith,  Q.C.  and  B.  Cunningham  Glen 
for  the  respondents. — The  corporation  had  no 
exclusive  right  to  supply  water  in  the  added  area 
before  it  was  transferred  to  the  Ravensthorpe 
district  by  order  of  the  county  council.  The  effect 
of  that  order  was  to  take  that  area  out  of  the 
township  of  Mirfield  for  all  purposes  and  make  it 
a  part  of  the  defendante'  district,  and  therefore 
the  plaintiffs'  right  to  supply  the  water  ceased. 
The  defendante  are  not  constructing  water- 
works, they  are  merely  extending  their  existing 
pipes.  This  comes  within  sect.  51  of  the  Public 
Health  Act  1875,  sub-sect  2  or  3,  and  sot 
within  sub-sect.  1.  Therefore  sect.  52  does  not 
apply : 

Cleveland  Water  Company  v.  Redcar  Local  Board 
{tibi  sup.). 

Besides,  a  local  authority  has  a  right  to  supply 
water  for  its  own  use : 

West  Surrey    Water   Company    v.     Guardians  of 
Chertsey  Union,  71  L.T.Bep.  368;  (189  4)  8  Oh.  5  IS. 

LiNDLEY,  L.J. — In  this  matter  we  have  had  an 
opportunity  of  considering  the  case  since  it  was 
opened,  and  we  are  all  of  opinion  that  the  view  of 
North,  J.  cannot  be  supported.  In  order  to 
make  my  own  opinion  clear  I  will  state  very 
shortly  how  the  point  arises.  In  1864  there  was 
a  parish  caPed  Mirfield  in  the  neighbourhood  of 
Huddersfield,  and  in  that  year  a  portion  of  that 
parife  h  was  called  the  Ravensthorpe  district,  tbe 
othe  portion  l^ing  called  the  Mirfield  district ; 
and  in  1867  the  Ravensthorpe  Local  Board  made 
what  they  call  their  waterworks,  and  what  I  will 
call  their  waterworks ;  that  is  to  say,  they  entered 
into  some  arrangement  with  the  Dewsbury  Cor- 
poration that  the  Dewsbury  Corporation  should 
supply  water  down  to  the  borders  of  the  Ravens- 
thorpe district ;  and  then  the  Ravensthorpe  Loi^al 
Board  laid  down  mains  in  the  Ravensthorpe 
district  for  the  purpose  of  distiibuting  that 
water.  That  was  the  state  of  things  from  1864 
down  to  1871.  In  1868  the  Huddersfield  Cor- 
poration  was  constituted,  and  in  1869  a  local 
Water  Act  was  passed  which  gave  the  borough 
power  to  supply  water  within  the  limite  mentioned 
in  that  Act,  which  did  not  include  Mirfield  or 
Ravensthorpe.  In  1871  the  borough  powers  were 
ei  tended  to  Mirfield,  and,  as  I  underatand  it, 
including  Ravensthorpe.  If  I  follow  the  Acts 
correctly  these  two  authorities  would  have  a 
joint  power  of  supplying  water  within  the 
districts  which  I  have  mentioned  respectively. 
In  1895  the  county  council  made  an  order 
which  was  duly  confirmed  by  the  Local  Govern- 
ment Board,  putting  a  small  part  of  Mirfield, 
what    they    call    the    added    area,    to   which 
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alone  I  shall  refer  now,  into  the  Ravensthorpe 
district.  Now,  we  have  to  consider  what  is  tne 
effect  of  that  with  respect  to  the  snpplj  of  water. 
I  will  pause  to  consider  what  was  the  position  of 
affairs  before  that  order  was  made.  Before  that 
order  was  made  the  Barensthorpe  Urban  District 
Cooncii  had  no  right  whatever  to  supply  water  to 
the  added  area.  It  was  ont  of  their  district ;  it 
was  in  the  other  part  of  Mirfield.  The  Corpora- 
tion of  Huddersfield  had  the  right  to  supply 
water  to  that  added  area.  Now,  we  have  to  con- 
sider this,  whether  the  effect  of  the  order  of  the 
county  council  of  1895,  rectifying  the  boundaries 
of  Mirfield  parish — because  that  was  really  what  i*j 
was — and  putting  this  little  added  area  into  the 
Bavensthorpe  district,  has  extended  the  power  of 
the  Ravenstborpe  district  to  supply  that  added 
area  with  water.  Now,  to  a  certain  extent  it 
appears  to  me  that  it  has,  because  by  the  addition 
of  that  added  piece  to  R-ivensthorpe,  sect.  51  of 
the  Public  Health  Act  1875  applies.  But  then 
sect.  52  U  in  the  nature  of  a  proviso,  and  what  the 
Huddersfield  Corporation  sajs  is  this :  '*  There  is 
nothing  in  the  order  of  the  county  council 
which  has  deprived  us  of  our  right  to  supply 
this  added  piec«  with  water,  and  although 
you  have  a  right  to  supply  water  to  this  added 
piece  by  reason  of  the  transfer  of  that  piece  to 
your  district,  that  right  of  yours  is  controlled  by 
sect.  52  of  the  Act  of  1875,  and,  in  short,  you  cannot 
supply  that  added  piece  unless  we  are  unable  or 
unwilling  to  supplj  it  ourselves.*'  Now,  that  must 
depend  not  only  upon  sect.  52  of  the  Public 
Health  Act  1875,  but  upon  the  terms  of  the  order 
of  the  county  council,  and  upon  the  authority 
upon  which  that  order  was  made.  If  you  look  at 
the  order  itself  one  is  struck  by  the  circumstance 
that  there  is  nothing  whatever  in  it  about  water. 
Whether  the  county  council  in  making  that  order 
contemplated  such  a  discussion  as  this,  1  do  not 
know,  but  so  far  as  words  go  there  is  not  a  word 
to  lead  one  to  suppose  their  attention  was  drawn 
to  it  at  all.  Now,  if  you  turn  from  the  terms  of 
tbat  order  to  the  authority  under  which  it  is 
made,  it  is  to  be  found  in  the  Local  Government 
Act  of  1888,  sects.  57  and  59.  I  do  not  wish  to 
express  a  decided  opinion  upon  them,  but  I 
doubt  Very  much  whether  the  county  council  had 
power  to  do  anything  of  the  sort.  There  are 
Home  general  words  which  might  possibly  warrant 
it,  but  I  confess  I  have  very  grave  doubts  about 
it,  and  even  if  they  had  there  is  not  a  word  in  the 
order  to  show  that  they  have  exercised  it.  There- 
fore, it  appears  to  me  that  the  order  of  the  connty 
council,  so  far  as  the  authority  gOt  s,  and  so  far 
as  the  terms  go,  does  not  decide  the  question 
at  all,  and  does  not  help  us  to  decide  it.  All  tbat 
the  order  does  is  to  transfer  this  added  piece 
from  that  part  of  the  parish  of  Mirfield  in  which 
it  was  before  into  the  Ravenstborpe  portion  so  as 
t^  enlarge  the  Ravenstborpe  portion.  That 
brings  us  back  to  sect.  52  of  the  Act  of  1875. 
That  runs  thus :  "  Before  commencing  to  con- 
struct waterworks  within  the  limits  of  supply  of 
any  water  company  empowered  by  Act  of  Parlia- 
mt^nt  or  any  order  confirmed  by  Parliament  to 
supply  water,  the  local  authority,"  that  is  here  the 
Ravenstborpe  Uj  ban  District  Council,  "  shall  give 
written  notice  to  every  water  company,"  that  is 
here  the  plaintiffs,  *' within  whose  limits  of  supply 
the  local  authority  are  desirous  of  supplying 
water,  stating  the  purpose  for  which  and  (as  far 


as    may   be    practicable)    the   extent    to   which 
water  is  required  by  the  local  authority.    It  shall 
not  be  lawful  for  the  local  authority  to  construct 
any  waterworks  within  such  limits  if  and  so  long 
as  any  such  company  are  able  and  willing  to 
supply  water  proper  and  sufficient  for  all  reason- 
able purposes  for  which  it  is  required  by  the  local 
authority."    One    sees  perfectly  well  what  the 
object  of  that  was.     I  am  not  now  criticising  the 
language.    The  object  was  that,  if  there  was  an 
established  water  company,  they  were  not  to  be 
deprived  of  the  power  of  supplying  water  under 
their  powers  without  notice,  and  the  object  of 
giving  them  notice  is  obvious  from  the  language 
of  the  clause  that  follows,  it  is  in  order  that  they 
may  consider  whether  they  will   exercise  their 
power,  whether  they  are  able  and  willing  to  do  it ; 
and  if  they  are  able  and  willing  to  do  it  then 
they  are  to  be  at  liberty  to  exercise  those  powers. 
Now  comes  this  question,  which  so  far  as  I  know 
is  a  new  one :  Can  it  be  said  here  with  truth  that 
the  Ravenstborpe  Urban  District  Council  is  eon- 
structing  waterworks  within  this  added  area,  or 
are  they  to  be  regarded  as  merely  extending  their  old 
waterworks,  which  they  had  constructed  and  laid 
down   and   possessed    in   their   old    district    of 
Ravenstborpe  P    Now,  having  regard  to  the  inter- 
pretation sections,  it  seems  to  me  to  be  a  very 
strong  thing  indeed  to  say  that  they  are   not 
about  to  construct — ^I  do  not  understand  that 
they  have  actually  done   it — waterworks  within 
this  added  piece.    It  is  said  that  is  not  so,  it  is 
only  extendmg  their  old  waterworks,  and  reliance 
is    placed   upon  the  decision  of    C  bitty,  J.    in 
Cleveland  Water  Company  v.  Bedcar  Local  Board 
{ubi  sup.).    That  decision  appears  to  me  to  be 
perfectly  ri^ht,  and  if  it  had  been  the  other  way 
the    learned    judge    would    have    attributed    to 
sect  52  an  operation  which  he  said,  and  which  I 
think  everybody  else  sees,  was  never  contemplated 
by  the  Legislature.    He  was  not  dealing  with  what 
we  have  to  consider  here,  the  extension  of  wat^*- 
works  into  a  new  district.    The  problem  he  had 
before  him  was  the  question  whether,  where  there 
wan  an  established  waterworks  in  a  particular 
district,  they  were    prohibited    from  extending 
those  waterworks  within  that  same  district.     He 
said :  "  No,  that  is  not  what  the  Act  of  Parlia- 
ment means."    Thei*e  is   a  difficulty   about  the 
lanflTuage  there,  because  in  a  sense  the  extension 
of  such  waterworks  as  the  Redcar  people  were 
making  was  a  serious  matter ;  it  was  not  putting 
down  an  extra  pipe  or  a  pump,  it  was  almost 
doubling  their  supply,  inci*ea8ing  their  reservoirs 
to  a  very  large  extent,  and  it  was  a  construction 
of  waterworks.    If  you  look  at  it  apart  from 
the  Act  of   Parliament   nobody  could  say  they 
were  not  constructing  waterworks ;  of  course  they 
were,  but  Chitty,  J.  said,  "  That  is  not  what  the 
section  refers  to;  you  had  these  rights  before, 
and  you  are  not  deprived  by  the  section  of  your 
rights."     I   follow  that    aad  think    it  is  right. 
NoHh,  J.  appears  to  have  been  misled  by  not 
observing  that  Chitty  J.  was  dealing  with  a  totally 
different  case.    When  you  come  to  look  at  the 
language  of  the  Act  I  cannot  see   that  putting 
pipes  into  a  district  into  which  the  Ravenstborpe 
Urban  District  Council  had  no  right  whatever  to 
put  them  before  the  order  in  coun  il  was  made 
is  not  constructing  waterworks  within  that  area. 
I  think  it  is.    I  think,  therefoi*e,  the  appeal  muat 
\  be  allowed. 


MAGISTRATES'   CASES. 


149 


App.]      Oobpobatiok  op  Huddbrspield  V,  Raybnsthobpb  Ubban  Dist.  Cottnoil.      [App. 


Lopes,  L.J. — What  has  created  the  difficnltj 
here  is,  that  in  1895  a  piece  of  Mirfield  of  aboat 
twenty  acres  was  added  to  Ravensthorpe  District 
bj  the  oonnty  council.  Whether  the  conntr 
council  had  power  to  make  snch  an  order  or  not  I 
do  not  say,  bat  they  have  made  it  and  it  has  been 
acted  upon.  Previously  to  that  the  Ravens- 
thorpe  water  authority  could  not  supply  Mirfield 
with  water,  but  the  Huddersfield  Corporation 
could  and  did.  The  question  which  arises  is  this : 
Does  the  fact  that  a  piece  of  Mirfield  has  been 
added  to  the  Ravensthorpe  District  give  them  a 
power  to  supply  water  which  they  had  not  before  P 
In  other  words,  does  the  alteration  of  the  boun- 
dary— ^because  it  was  nothing  more,  I  think 
—enable  Ravensthorpe  to  supply  this  added 
piece  with  water?  m  order  to  determine  that 
question  the  important  section  is  sect.  52,  and 
that  section  is  so  important  that  I  shall  venture 
to  read  part  of  it :  *'  Before  commencing  to  con- 
sbrnct  waterworks  within  the  limits  of  supply  of 
any  water  company  empowered  by  Act  of  Parlia- 
ment, or  any  order  confirmed  by  Parliament,  to 
supply  water,  the  local  authority  shrill  give 
written  notice  to  every  water  company  wiUiin 
whose  limits  of  supply  the  local  authority  are  desir- 
ous of  supplying  water,  stating  the  purposes  for 
which  and  (as  far  as  may  be  practicable)  the  extent 
to  which  water  is  required  by  the  local  authority." 
It  seems  to  me  the  ooject  of  that  is  to  enable  the 
company,  by  being  informed  of  the  quantity  of 
water  and  the  purpose,  to  make  up  their  minds 
how  far  they  are  willing  to  supply  the  water. 
Then  it  soes  on,  and  these  words  are  imperative, 
"  It  shaU  not  be  lawful  for  the  local  authority  to 
construct  any  waterworks  witliin  such  limits  ** — 
that  is  within  the  limits  of  the  supply  of  the  com- 
pany— "  if  and  so  long  as  any  such  company  are 
able  and  willing  to  supply  water  proper  and  suffi- 
cient for  all  reasonable  purposes  for  which  it  is 
required  by  the  local  authority."  No  notice  has 
been  ^ven  here,  and  that  section  has  not  been 
complied  with.  Putting  it  broadly,  what  is  the 
object  of  that  section  ?  The  object  of  that  section 
appears  to  me  to  be  this,  that  companies  already 
in  existence  are  to  be  protected  against  new  com- 
panies, or  new  authorities,  invading  their  district 
and  erecting  new  works  where  such  company  is 
willing  and  able  to  supply  water  proper  and 
sufficient  for  all  purposes.  I  think  that  is  the 
object  of  that  section.  The  question  then  which 
arises  here  is  this :  Are  the  defendants  con- 
structing waterworks  in  Mirfield,  or  are  they 
merely  adding  to  and  improving  existing  water- 
works? In  my  judgment  the  laying  down  of 
mains  in  a  district  not  before  supplied  by  the 
local  authority  and  where  the  local  authority  had 
no  jurisdiction  to  lay  down  mains  is  a  ooutttruc- 
tion  of  ?raterworks  in  the  fair  and  reasonable 
sense  of  the  term.  I  use  the  words  "fair  and 
reasonable  sense  of  the  term  "  because  those  are 
the  words  that  are  used  by  Chitty,  J.  in  the 
Cleveland  Water  Company  v.  Redcar  Local  Board 
{ubi  9up.).  I  think  the  learned  judge  has  decided 
this  case  in  the  way  he  has  relying  upon  that 
case,  but  when  it  is  carefully  looked  at  it  appears 
to  me  that  it  has  no  application  to  the  present 
case.  In  that  case  there  was  no  invasion  of  any 
new  district.  It  was  only  the  improvenient  of  and 
addition  to  existing  waterworks.  Therefore  in 
TDj  judgment  it  was  entirely  different  from  this 
case.    Et  all  the  defendants  here  were  doing  was 


addingr  to  or  improving  their  waterworks  within 
tiieir  district  I  should  have  been  prepared  to  say 
that  wHiT  within  that  case.  But  the  present  case 
is  an  invasion  of  a  new  district  by  the  defen- 
dants where  they  had  not  supplied  water  before 
and  in  which  they  are  laying  down  pipes  and 
mains  necessary  to  enable  them  to  supply  water. 
I  cannot  come  to  any  other  conclusion  but  that 
that  is  a  construction  of  waterworks  within  the 
meaning  of  the  Act  of  Parliament. 

RiOBY,  L.  J.— The  Public  Health  Act  of  1875; 
when  conferring  by  sect.  51  upon  local  authori- 
ties the  power,  and  imposing  in  a  certain  sense 
the  duty,  of  supplying  their  district  with  water, 
took  notice  of  the  fact  that  all  over  the  country 
there  are  existing,  or  were  existing  or  might  at 
the  time  exist,  waterworks  and  companies  which 
had  the  right  of  supplying  water  within  certain 
definite  limits.  Those  limits  might  be  considered 
within  the  district  of  the  local  authority,  or  might 
cover  part  only  of  such  district,  but  in  any  case 
sect.  52  clearly  intended  to  give  some  measure  of 

Srotection  to  the  existing  waterworks  company, 
iefore  commencing  their  waterworks  they  were 
to  give  notice,  and  then  they  were  not  to  construct 
waterworks  within  the  limits  of  the  existing 
waterworks  company  if  that  company  were  in  a 
condition  to  supply  the  water  as  provided  by  the 
Act.  Therefore  manifestly  in  the  first  instance 
the  section  deals  with  waterworks  companies  that 
were  in  existence  before  the  local  authority  began 
to  supply  water.  Was  it  intended  to  be  a  mere 
accident  where  they  began  P  I  think  not.  In  the 
case  where  the  limits  of  the  local  waterworks  com- 
pany were  co-extensive  with  the  limits  of  the 
local  authority  no  difficulty  would  arise  ;  but 
could  it  be  the  intention  that  if  they  took  half 
only  the  local  authority  might  begin  outside  the 
half  which  was  included  within  the  limits  of  the 
water  company,  and  having  commenced  there 
might  go  extending  onwards  within  the  limits 
of  the  water  company?  I  think  not.  I  am 
inclined  to  think  tnat  commencing  waterworks 
means  commencing  waterworks  within  those 
limits,  for  at  any  rate  the  supply  of  those 
limits.  Before  going  within  those  limits  they 
are  to  give  the  notice.  Having  given  the 
notic<*,  nevertheless  they  are  not  to  come  within 
the  limits  by  constructing  waterworks  if  the 
waterworks  company  could  give  a  proper  supply. 
Now  Chitty,  J.  had  before  him  in  the  year  1894, 
in  the  case  of  Cleveland  Water  Company  v.  Redcar 
Local  Board  {uhi  sup.),  a  matter  which,  if  it  had 
been  considered,  I  think  was  very  clearly  provided 
for  by  the  Legislature.  That  was  the  case  of  the 
local  authority  having  had  the  right  to  supply  the 
entire  area  and  having  in  fact  supplied  that  area 
so  far  as  there  had  been  any  supply,  or  so  far  as  I 
can  see  any  demand  for  the  water  oef ore  ever  the 
water  company  was  in  existence,  before  the  water 
company  had  any  right  to  supply  there  at  all.  Now 
the  position  of  things  is  altogether  reversed'  in 
substance.  The  question  is  no  longer  what  pro- 
tection should  be  given  to  a  wat^r  company 
that  has  had  an  unlimited  supply  before  the 
local  authority  comes  to  interfere;  but,  do  the 
words  of  this  Act  necessarily  give  to  a  new 
company  a  position  against  the  old  local  autho- 
rity r  I  think  Chitty,  J.  found  some  difficulty  in 
dealing  with  that  case  because  the  words  of  sect.  52 
appear  to  be  rather  strong ;  but  thei;e  can  be  no 
doubt,  I  think,  that  to  such  a  case  as  that  sect.  52 
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was  ne^er  intended  to  extend,  and  I  find  no 
reason  to  criticise  nnfaYoorably  the  way  in  which 
that  learned  jadge  arrived  at  the  conclusion  that  in 
that  particular  case  and  under  those  circumstances 
there  was  no  construction  of  waterworks  within 
the  meaning  of  sect.  52  of  the  Act  of  1875.  Now, 
in  this  case  the  Hudderafield  Corporation  had  the 
right  of  supplying  water  within  toe  added  area  at 
a  time  when  there  had  been  no  waterworks  of  any 
kind  in  that  area  introduced  by  any  local  authority, 
so  that  it  is  the  old  problem  that  we  have  to  deal 
with,  and  not  a  new  one.  Did  the  county  council 
when,  acting,  as  it  appears  to  me,  quite  within  its 

Srisdiction,  it  took  away  part  of  the  district  of 
irfield  and  added  that  to  the  district  of  Bavens- 
thorpe,  in  any  way  affect  the  rights  of  the  Hud- 
dersneld  Corporation  to  supply  within  that  trans- 
ferred area,  which  is  called  the  *'  added  area  "  or 
the  "  disputed  area "  P  That  is  really  what  we 
ha^e  to  consider  now.  When  that  happened,  and 
before  that  happened,  the  Bayensthorpe  district 
had,  I  think,  constructed  waterworks  within  their 
original  district.  All  that  they  had  done,  it  is  true, 
was  to  lay  down  mains  and  to  take  in  water  at  a  par- 
ticular point  or  points  where  they  bordered  upon 
the  Dewsbury  district,  and,  by  means  of  the  mains 
and  senrioe  pipes  under  their  control  in  their  own 
district,  to  supply  water  there.  It  appears  to  me 
that  that  was  not  only  within  the  popular  mean- 
ing of  the  word,  but  within  the  parliamentaiy 
meaning,  constructing  waterworks.  They  did 
that  before  the  Huddersfield  Corporation  hadeyer 
come  there ;  so  the  situation  there  was  the  same 
as  that  in  the  case  of  the  Cleveland  Water  Com- 
pany y.  Bedcar  Local  Board  (uln  eup.).  But,  in 
the  added  area,  they  had  never  done  anything  at 
all.  Now,  then,  the  question  is,  did  they  con- 
struct, or  would  they  be  constructing,  waterworks 
if  they  did,  in  that  added  area,  exactly  the  same 
thin^  that  they  had  done  in  their  old  original 
district  P  For  my  part,  I  can  entertain  no  doubt 
that  they  would  be  doins  so  within  the  meaning 
of  sect.  52  of  the  Act  of  1875.  We  were  asked — 
and  I  think  that  is  really  the  substance  of  the  ur- 
gument  on  the  side  of  the  local  authority — to  say 
that  we  ought  not  to  go  behind  the  fact  tha^,  at 
the  present  time,  by  reason  of  the  order  of  1895, 
the  district  of  Bavensthorpe  includes  the  added 
area.  I  think,  on  the  contrary,  we  are  obliged  to 
go  behind.  I  do  not  know  that  the  county 
council  had  any  authority  to  interfere  in  any 
way  with  the  water  in  any  of  these  districts.  1 
feel  reasonably  confident  that,  if  they  had  any 
such  authority,  they  did  not  exercise  it  here — they 
did  not  purport  to  exercise  it  here  in  any  way. 
Therefore,  I  think  the  order  of  1895  has  left  the 
rights  as  they  were  before,  subject  only  to  this, 
that  de  novo  a  power  has  been  given  to  the  Bavens- 
thorpe local  authority  to  supply  water  in  that 
added  area  subject  to  the  restriction  of  sect.  52. 
Now,  I  caunot  think  that,  within  the  meaniog  of 
that  section,  you  can  argue  that,  as  they  had 
already  got  waterworks  outside  the  district,  they 
might  have  extended  them  under  the  other  state 
of  circumstances  within  the  district  without  bring- 
ing themselves  within  sect  52,  and,  therefore, 
they  may  do  so  now.  I  think  the  circumstances 
are  so  entirely  different  in  the  one  case  and  in  the 
other  that  it  would  be  quite  wrong  to  apply  the 
same  rule  to  both.  In  my  judgment,  what  they 
propose  to  do  would  be  constructing  waterworks 
within  this  new  added  area  inolud^  within  the 


limits  of  supply  of  the  Huddersfield  Corporation, 
and  they  can  only  do  it  by  complying  with  the 
terms  of  the  section. 

Solicitors  for  the  plaintiffs,  Biddelk  Fatsqf, 
and  Smith,  asents  for  F,  C.  Lloyd,  Huddersfield. 

Solicitors  for  the  defendants,  Jaquee  and  Co., 
agents  for  WatU  and  Son,  Dewsbury. 


Monday,  July  5,  1897. 

(Before  Lord  Esheb,  M.B.,  Lindlkt,  Lopxs, 
Smith,  Bigbt,  and  Chittt,  L.JJ.) 

PowEiiL  V,  The  Kempton  P^bk  Bacscoursk 
CoMPANT  Limited,  (a) 

▲PPBAIi  FBOM  THE  QITBEN*8  BENCH  DITI8I0E. 

Oaming  —  Place  used  for  betting — Indoawe  oa 
racecourse— Betting  by  bookmakere — "  JJoicte, 
office,  room,  or  other  place  '* — Betting  Act  1858 
(16  A  17  Vict.  c.  119),  M.  1  and  3. 

In  the  expressions  '*  house,  office,  room,  or  other 
place  "  and  "  house,  office,  room,  or  place  **  used 
in  the  Betting  Act  1853,  the  word  *'  place  **  is  to 
be  limited  in  meaning  to  a  place  of  the  same 
nature  as  a  betting-house  or  office. 

Adjoining  a  racecourse,  and  forming  part  of  U, 
was  an  open  incloswe,  surrounded  by  iron 
railings,  about  a  quarter  of  an  acre  in  extent. 
In  this  inclosure,  on  one  side  of  it,  stood  ihe 
grand  stand.  Any  member  of  the  public  was 
admitted  by  the  owners  of  the  racecourse  to  this 
inclosure  on  race  days  on  payment  of  IL  The 
nuniber  of  persons  admittea  on  race  days  varied 
from  500  to  2000,  and  of  these  a  certain  nuntber, 
varying  from  100  to  200,  were  professional  book- 
makers. These  bookmakers  were  admitted  on 
exactly  the  same  terms  as  any  member  of  the 
general  public,  and  had  no  special  rights  in  the 
inclosure.  Of  the  other  members  of  the  public 
in  the  inclosure  the  greater  number  went  there 
for  the  purpose  of  backina  horsey  but  a  certain 
number  did  not  bet  at  aU.  No  bookmaker  con- 
fined himself  to  any  fixed  spot  in  the  indosure, 
or  used  any  such  apparaJtus  as  a  desk,  stooh 
umbrella,  or  tent,  though  any  particular  boc^ 
maker  was  usuaily  to  be  found  in  or  near  the 
same  part  of  the  inclosure.  No  betting  lists 
were  exhibited.  With  a  few  exceptions  betting 
in  the  inclosure  was  confined  to  races  just  about 
to  be  run.  The  practice  of  calling  out  the  odds 
was  largely  adopted  by  the  bookmakers  for  the 
purpose  of  attracting  the  attention  of  backers. 
jVb  person  in  the  inclosure  had  any  greaier  or 
less  right  to  act  as  a  bookmaker  than  any  other 
person,  although  in  practice  only  a  smaU 
number  acted  as  such.  Some  bookmakers 
betted  on  credit,  but  sometimes  a  backer  was 
required  to  deposit  his  stake.  The  business 
ojthe  bookm^akers  was  rival  and  competing,  and 
each  one  was  independent  of  any  other  and  of 
the  ow^iers  of  the  racecourse. 

Held,  by  Lord  Esher,  M.B.,  Lindley,  Lofes, 
Smith,  and  Chitty,  L.J.,  Bigby,  LJ.  disseniting, 
that  this  inclosure  was  not  a  "  place  "  within  tie 
msaningof  the  Betting  Act  1853. 

Hawke  v.  Dunn  (76  L.  T.  Bep.  855 ;  (1897)  1Q.B. 
579)  disapproved  of. 

This  was  an  appeal  from  the  judgment  of  Lord 
Bussell,  C.J.  at  the  trial  of  the  action  without  a 
iory^ 

■        (a)  Baportad  by  E.  Mavuit  Skitb,  Esq.,  BHTisteMtl-Law. 
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The  plaintiff  was  a  shareholder  in  the  defendant 
company,  which  was  incoiporated  nnder  the  Gom- 
panies  Acts  1862  to  1879  for  the  purposes  {inter 
alia)  of  canying  on  the  business  of  a  racecourse 
company,  and  for  this  urpose  was  the  owner  and 
occupier  of  an  inclosed  piece  of  land  known  as  the 
Kem^ton  Park  Racecourse. 

Adjoining  this  racecourse  and  forming  part  of 
it  the  defendants  had  fenced  off  and  in^osed  by 
means  of  iron  rails  a  piece  of  eropnd  about  a 
quarter  of  an  acre  in  extent  known  as  the 
Sesored  Inclosure. 

This  inclosure  was  unooyered,  except  that  on 
the  far  side  of  it  from  the  racecourse  there  were 
tiers  of  seats  ooyered  oyer  with  a  roof,  and  this 
erection  formed  part  of  a  building  known  as  the 
ffrand  stand,  which  adjoined  the  Eteseryed 
Indosnre  and  other  indosures  adjacent  to  the 
racecourse. 

Any  member  of  the  general  public,  including 
the  persons  mentioned  in  the  next  paragraph,  was 
admitted  by  the  defendant  company  to  the  race- 
course on  payment  of  an  entrance  fee  of  1«.  on 
ordinary  occasions,  and  2«.  6d.  on  special  occa- 
aiona,  and  to  the  Reseryed  Inclosure  on  payment 
of  a  further  fee  of  the  difference  between  the 
eutrance  fee  paid  and  IZ. 

The  plaintiff  alleged  that  at  eyery  race  meeting 
held  on  this  racecourse,  and  particularly  on  the 
12th  and  13th  March  1897,  the  Reseryed  Inclo- 
sure was  opened  and  kept  by  the  defendant  com- 
pany for  the  purpose  of  (1)  certain  persons  using 
the  same,  that  is  to  say,  professional  bookmakers 
betting  with  persons  resorting  thereto,  and  (2) 
money  being  receiyed  by  or  on  behalf  of  such 
peisons  using  the  same  as  deposits  on  bets  made 
on  certain  horse  races  that  were  then  being  held 
on  the  premises  of  the  defendant  company  under 
their  direction  and  controL 

Under  these  circumstances  the  plaintiff  claimed 
an  injunction  to  restrain  the  defendant  company, 
its  agents  and  seryants,  from  opening  or  keeping 
the  Keseryed  Inolosure  for  the  purpose  of  persons 
using  the  said  inclosure  using  the  same  for  the 
purposes  of  (1)  betting  with  persons  resorting 
thereto,  or  (2)  money  being  receiyed  by  or  on 
behalf  of  such  persons  using  the  same  as  deposits 
made  on  horse  races,  and  from  knowingly  and 
wilfully  permitting  the  said  inclosure  to  be  used 
by  such  persons  for  the  said  purposes  or  either  of 
them,  and  from  otherwise  carrying  on  its  business 
in  a  manner  contrary  to  the  proyisions  of  the 
Betting  Houses  Act  lo53,  and  of  its  memorandum 
of  association,  and  from  expending  moneys,  the 
assets  of  the  defendant  company,  in  and  about 
the  maintenance  and  conduct  of  such  illegal 
business. 

The  defendant  company  pleaded  that  the 
Beseryed  Ihclosure  was  not  a  "  place  *'  within  the 
meaning  of  the  Betting  Houses  Act  1853. 

Pursuant  to  order  the  defendant  company 
delivered  the  following  particulars  of  the  terms, 
conditions  and  circumstances  on  and  under  which 
bookmakers  frequented  the  said  inclosure,  and  of 
the  manner  and  circumstances  under  which  betting 
was  there  carried  on  by  the  bookmakers  : 

1.  The  said  inoloemre  is  kept  by  the  defendant  com- 
piay  for  the  purpose  of  the  public  being  admitted 
thereto  to  see  the  raoes  at  meetings  held  under  the 
ouotgement  of  the  defendant  oompany,  on  their  said 
premises,  and  the  public  are,  on  such  oocaeiona,  admitted 
thereto,  eubjeot  to  the  payments  specified  in  the  state- 


ment of  claim.  Each  person  on  making*  the  required 
payment  receiyes  a  ticket  with  the  words  '*  Beseryed 
Inclosure "  printed  thereon.  Such  ticket  entitles  the 
person  reoeiying  the  same  to  resort  to  and  frequent  the 
said  inclosure  till  the  dose  of  the  racing  on  the  day  of 
issue  and  not  further  or  otherwise,  but  any  such  person 
is  liable  to  be  ejected  from  the  said  indosnre  by  the 
defendant  company's  seryants  for  improper  or  illegal  con- 
duct. Any  person  passing  out  of  the  inclosure  may  \ifi 
re-admitted  on  the  same  day,  provided  that  he  hefore 
leaving  obtains  a  re-admission  ticket,  and  presents  the 
same  on  re-admission,  but  not  otbervrise. 

2.  The  number  of  persons  admitted  to  the  said  indo- 
snre on  race  days  varies  from  500  to  2000,  and  among 
such  persons  there  are  alvrays  a  certain  nnmber,  varying 
from  100  to  200  who  are  professional  bookmakers,  carry- 
ing on  their  business  in  manner  hereinafter  described. 
The  bookmakers  are  admitted  to  the  inclosure  as 
members  of  the  general  public  end  not  otherwise,  and  on 
the  same  terms  as  to  payment,  re-admission,  and  in  all 
other  respects,  nor  do  they,  in  fact,  frequent  or  claim  to 
frequent  the  indosnre,  except  on  such  terms.  They  are 
not  persons  having  any  rights,  interest,  or  control  in  or 
over  the  indosnre  or  other  premises,  the  property  of  the 
defendant  company,  nor  have  they  any  special  rights  or 
privileges  therein.  Of  the  other  members  of  the  public 
frequenting  the  said  indosnre,  the  greater  number  go 
there  for  tiie  purpose  of  hacking  horses  with  the  book- 
makers, but  a  certain  nnmber  do  not  bet  at  all. 

8.  The  bookmaker  in  the  inclosure  invariably  carries 
on  the  practice  of  betting  as  hereinafter  described.  He 
is  accompanied  by  a  clerk  who  sometimes  is  in  partner- 
ship with  him,  and  who  assists  him  in  his  transactions. 
He  does  not  confine  himself  to  any  fixed  spot  in  the 
inclosure,  nor  does  he  use  any  such  apparatus  as  a 
desk,  stool,  umbrella,  or  tent,  though  any  particular 
bookmaker  is  usually  to  be  found  in  or  near  the  same 
part  of  the  indosnre.  No  betting  lists  are  exhibited.  On 
the  other  hand  backers  are  persons  who  back  particular 
horses  with  the  bookmakers  as  hereinafter  more  particu- 
larly mentioned. 

4.  With  a  few  exceptions,  when  betting  takes  place 
on  future  events,  betting  in  the  indosures  is  confined  to 
betting  on  the  races  of  the  day,  and  no  betting  com- 
mences on  any  individual  race  before  the  names  of  the 
horses  which  are  going  to  run  in  that  race  are  announced 
on  the  telegraph  board — usually  about  a  quarter  of  an 
hour  before  the  time  appointed  for  that  race  to  be  run. 
Such  betting  is  known  as  "  post  betting,"  and  continues, 
in  most  cases,  till  the  fall  of  the  flag,  when  the  horses 
start,  and  bets  are  frequently  made  while  the  race  is 
being  run.  "Post  betting"  is  always  done  at  stated 
prices  or  odds,  that  is  to  say,  it  may  be  at  stated  odds 
on  **  the  field  "  (as  hereinafter  explained),  against  the 
horse  backed,  or  at  odds  on  the  horse  against  '*  the  field," 
or  at  evens.  These  prices  vary  from  time  to  time,  as  a 
greater  or  less  extent  of  money  may  be  forthcoming  to 
back  a  particular  horse  or  horses.  "  Post- betting,"  as 
would  appear  from  the  above  statement,  is  not  carried 
on  in  respect  of  more  than  one  race  at  a  time.  It  is  con- 
fined to  the  particular  race  next  about  to  be  run  or  then 
being  run ;  consequently,  as  hereinbefore  stated,  no  bet- 
ting lists  are  ever  exhibited  or  are  required  for  the  pur- 
poses of  the  business. 

5.  The  difference  in  the  method  of  betting  adopted  by 
the  bookmaker  from  that  adopted  by  the  other  members 
of  the  general  public,  who  are  generally  the  backers,  is 
as  follows :  The  backer  for  each  bet  selects,  as  a  rule, 
one  horse  which  he  desires  to  back  against  the  other 
horses  engaged  in  the  race,  which  horses  in  each  case,  as 
regards  the  particular  horse  backed,  are  then  called  "  the 
field,"  and  he  applies  to  the  bookmaknr  to  name  the  price 
or  odds  at  which  he  will  back  **  the  field  "  against  such 
horse.  A  backer  will  also  at  times,  where  any  horse  is 
at  the  opening  of  the  betting  quoted  at  long  odds,  back 
that  horse  with  a  view  of  laying  against  such  horse 
should  it  subsequently  be  quoted  at  shorter  odds,  as 
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hereinafter  mentioned.  On  the  other  hand,  the  praotioe 
of  the  bookmaker  is  to  baok  "  the  field  "  against  eaoh 
and  every  horse  in  the  raoe  as  far  as  possible,  and  to 
such  an  extent  and  amount  that  in  the  result,  whichever 
horse  wins,  the  total  amount  he  will,  according  to  his 
book,  be  entitled  to  receive  from  the  backers  of  the 
horses  that  are  beaten  will  be  in  excess  of  what  he  may 
have  to  pay  the  backers  of  the  horse  that  wins,  the  diffe- 
rence being  the  profit  on  his  book.  While,  therefore,  it 
is  the  object  of  tbe  bookmaker  to  back  "  the  field " 
against  as  many  horses  as  possible,  he  must,  to  avoid 
loss,  abstain  from  backing  "  the  field  "  against  any  one 
horse  to  more  than  a  certain  amount — ^the  limit  being 
that  his  liability  in  respect  of  any  one  horse  must  be  less 
than  what  he  will  be  entitled  to  receive  in  respect  of  the 
other  horses. 

6.  On  application  by  an  intending  backer  of  any  par- 
ticular horse,  the  boolEmaker  states  the  price  or  odds  at 
which  he  is  willing  to  back  "  the  field  "  against  such 
horse.  If  the  bet  is  made  it  is  entered  by  the  book- 
maker's clerk  in  a  book,  and,  in  some  cases,  the  backer 
is  called  upon  to  deposit  his  stake  with  the  bookmaker 
as  is  hereinafter  more  particularly  explained.  When  a 
bookmaker  is  anxious  or  willing  to  back  "the  field" 
against  a  particular  horse,  he  calls  out  the  odds  which  he 
will  give  or  take  in  respect  of  snch  horse,  and  frequently 
the  odds  are  so  called  out  many  times  without  a  response 
being  received.  By  so  offering  to  give  or  take  such  odds, 
the  bookmaker  does  not  offer  to  make  any  bet  an  indefi- 
nite or  any  number  of  times,  nor  does  he  bind  himself  to 
bet  with  any  person  who  may  wish  to  bet  with  him  and 
accept  the  odds  so  offered.  In  all  oases  where  there  are 
several  horses  engaged  in  the  race  there  are  some 
against  which  the  bookmaker  is  anxious  to  back  **  the 
field  "  ;  consequently,  the  practice  of  calling  out  odds  is 
largely  adopted  by  every  bookmaker  betting  in  the  in- 
closnre  for  the  purpose  of  attracting  the  attention  of 
backers. 

7.  Backing  horses  against  "  the  field  "  is  not  confined 
to  the  backer ;  nor  is  backing  "  the  field  "  against  parti- 
cular horses  confined  to  the  bookmaker.  When  a  book, 
maker  has  backed  "  the  field  "  against  a  particular  horse 
up  to  his  limit  (as  hereinbefore  stated  and  explained)  he 
will  usually  refuse  to  back  "tbe  field"  against  that 
horse  further.  A  bookmaker  will  frequently  back  horses 
under  the  following  circumstances :  (1)  if  he  has 
exceeded  his  limit ;  (2)  if  he  has  laid  short  odds  on  the 
field  against  a  horse  which  subsequently  goes  to  a  longer 
price  ;  (3)  if  he  has  special  information  that  a  horse  is 
likely  to  win.  Conversely  if  a  backer  has  backed  a 
horse  at  long  odds,  whether  before  the  meeting  or  in  the 
inolosure,  and  the  horse  goes  to  a  shorter  price,  he 
frequently  endeavours  to  baok  the  field  against  tbe 
horse  at  such  shorter  price,  and  if  necessary  calls  out  the 
odds  at  which  he  will  so  back  the  field  in  the  same 
manner  as  is  hereinbefore  described  in  the  case  of  the 
bookmaker. 

8.  The  nnmber  of  bets  made  by  a  bookmaker  on  each 
raoe  under  the  circumstances  hereinbefore  described  is 
greatly  in  excess  of  that  made  by  a  backer  even  though 
the  latter  may  be  systematically  backing  horses,  and  one 
bookmaker  makes  bets  on  each  race  with  numerous 
backers.  The  businesses  of  the  various  bookmakers  are 
rival  and  competing ;  and  the  business  of  eaoh  book- 
maker is  independent  both  of  that  of  every  other  book- 
maker and  also  of  the  defendant  company  as  owners  of 
the  inclosure.  No  one  bookmaker  does  or  could  bet  in 
the  manner  and  under  the  circumstances  hereinbefore 
described  with  all  the  persons  who  resort  to  the  said 
inclosure  or  with  more  than  a  small  fraction  of  such 
persons.  The  defendant  company  have  no  knowledge  of 
what  persons  do  and  what  persons  do  not  act  as  book- 
makers in  the  said  inclosure.  No  person  in  the  inclosure 
is  admitted  with  or  has  any  greater  or  any  less  right  to 
act  as  a  bookmaker  than  any  other  person,  although  in 
fact  and  practice  the  limited  nnmber  of  persons  who  do 
act  in  that  capacity  collectively  form  the  market  for 


such  bets  as  the  rest  of  the  public  or  the  backers  widi 
to  make. 

9.  Some  bookmakers  carry  on  a  ready-money  businesa 
in  the  inclosure,  that  is,  they  usually  require  the  backer  to 
deposit  his  stake  in  respect  of  the  bet  at  the  time  tfa« 
bet  is  made.  The  bet  is  then  entered  in  the  book,  sod 
the  backer  receives  a  ticket  corresponding  with  the 
entry  so  made.  Others  do  tbe  greater  part  of  their 
business  on  credit,  that  is  to  say,  no  money  is  deposited 
on  either  side,  but  they  only  do  business  in  this  way  with 
persons  whom  they  know  to  be  of  good  credit.  Should 
any  person  who  was  unknown  to  them  offer  to  bet  wiih 
them  they  would  either  decline  to  bet  or  require  such 
person  to  deceit  his  stake.  Saving  as  aforesaid  no 
money  is  deposited  in  respect  of  bets  made  or  tP  be 
made  in  the  inclosure. 

10.  The  foregoing  particulars  contain  a  full  and  aoeo' 
rate  account  and  description  of  the  betting  which  is 
carried  on  not  only  in  the  inclosure  forming  part  of  the 
defendant  company's  premises,  but  in  all  racecourse 
inclosures  in  which  betting  takes  place.  At  the  time  of 
the  passing  of  the  Betting  Houses  Act  1853  such  inclo- 
sures were  in  like  manner  frequented  by  bookmsksre, 
and  betting  transactions  of  precisely  the  same  character 
were  therein  openly  and  habitually  carried  on  by  them, 
and  had  been  so  oarried  on  sinoe  the  beginning  of  the 
present  century.  Ever  since  the  passing  of  the  said  Aet 
up  to  the  present  time  bookmatkers  have  openly  sad 
habitually  continued  to  carry  on  a  similar  kind  of 
betting  in  such  inclosures,  and  until  recentiy  without  soy 
suggestion  of  its  being  illegal. 

At  the  trial  of  the  action  before  Lord  BasselJ, 
G. J.,  without  a  jury,  the  statements  in  the  par. 
tioulars  were  admitted  by  the  plaintiff  to  be 
true. 

The  defendants  also  admitted  that  in  granting 
access  to  the  inclosure  they  knew,  and  in  that  sense 
permitted  it,  that  some  of  the  persons  who  entered 
the  inclosure  were  professional  bookmakers,  and 
that  some  were  members  of  the  public,  some  of 
whom  betted  and  some  did  not.  His  Lordship  held 
that  he  was  bound  by  the  recent  decision  of  the 
Queen's  Bench  Division  in  Havoke  v.  Dunn  (76 
L.  T.  Rep.  355 ;  (1897)  1  Q.  B.  579),  and  he  there- 
fore  granted  the  injunction  in  tbe  terms  in  which 
it  was  asked,  but  directed  it  to  lie  in  the  office  until 
the  appeal  to  the  Court  of  Appeal  was  disposed  of. 

Tbe  defendant  company  appealed. 

By  the  Betting  Act  1853  (16  &  17  Vict.  c.  119), 
which  is  intituled  an  Act  for  the  Suppression  of 
Betting  Houses,  it  is  provided  as  follows: — 

Whereas  a  kind  of  gaming  has  of  late  sprung  up 
tending  to  the  injury  and  demoralisation  of  improvident 
persons  by  the  opAning  of  places  called  betting  houMfl 
or  offices  and  the  receiving  of  money  in  advance  by  the 
owners  or  occupiers  of  such  houses  or  offices,  or  by 
other  persons  acting  on  their  behalf,  or  their  promises  to 
pay  money  on  events  of  horse  races  and  the  like  con- 
tingencies :  For  the  suppression  whereof  be  it  enacted  by, 
Ac.  .  .  .  Sect.  1.  No  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used  for  the  purpose  of 
the  owner,  occupier,  or  keeper  thereof,  or  any  person 
using  the  same,  or  any  person  procured  or  employed  by, 
or  acting  for  or  on  behalf  of  snob  owner,  occupier,  or 
keeper,  or  person  using  the  same,  or  of  any  person 
having  the  care  or  management,  or  in  any  manner  con- 
ducting the  business  thereof,  betting  with  persons  resort- 
ing thereto ;  or  for  the  purpose  of  any  money  or  valuable 
thing  being  received  by  or  on  behalf  of  snob  owner, 
occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the 
consideration  for  any  assurance,  undertaking,  promise, 
or  agreement,  express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on  any  event  or  con- 
tingency of  or  rating  to  any  horse  raoe  .  •  .  and 
every  house,  office,  room,  or  other  place  opened,  kept,  or 
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vMd  for  the  pnrpoMS  aforeaaid,  or  buj  of  them,  is 
hereby  deoUred  to  be  a  oommon  nuiaanoe  and  contrary  to 
]aw. 

Sect.  2  proyides  that  any  "  house,  room,  office, 
or  place  "  opened,  kept,  or  used  for  the  purposes 
afoiQsaid  shall  be  taken  and  deemed  to  be  a  com- 
mon gaming  house  within  the  Act  of  8  &  9  Yict. 
0.109. 

Sect  3  provides  for  a  penalty  being  inflicted 
upon  any  person  who  being  the  owner  or  occupier 
ox  any  house,  office,  room,  or  other  place,  or  a 
person  using  the  same  shall  open,  keep,  or  use  the 
same  for  any  of  the  purposes  aforesaid ;  and  upon 
any  person  who  being  the  owner  or  occupier  of 
any  house,  room,  offioe,  or  otiier  place  shall  know- 
ingly and  wilfully  permit  the  same  to  be  opened, 
kept^  or  used  by  any  other,  person  for  the  purposes 
aforesaid  or  any  of  them. 

June  16  and  17. — Sir  Frank  Loehwoad,  Q.O.  and 
Joieph  Waltan,  Q.G.  (C.  W.  Mathews  and  G. 
Herbert  ShUfisld  with  them)  for  the  defendant 
oolhpany.  —  The  reserved  inclosure  is  not  a 
'*plMe  within  the  expressions  "house,  office, 
room,  or  other  pUoe,"  and  '*  house,  room,  office, 
and  place,"  used  in  the  Betting  Act  1853. 
Neither  is  the  user  of  the  inclosure  'v^hich  was 
permitted  hj  the  defendant  company  a  user  such 
as  is  mentioned  in  the  Act  According  to  the 
usual  rule  of  construction,  "place"  or  "other 
place "  should  be  construed  as  being  something 
Huedetn  generis  with  "house,  office,  or  room. 
The  Act  was  not  passed  to  put  a  stop  to  betting. 
If  that  had  been  the  object  of  the  JLegislatuie, 
it  could  easily  have  been  expressed  in  plain 
language.  The  object  of  the  Act  was  shown  by 
its  preamble  to  be  the  suppression  of  a  particular: 
kind  of  gaming  which  in  1853  had  "  of  late  "  sprung 
up.  Betting  on  racecourses  had  existed  long 
before  that  Act  was  passed.  All  the  sections  cS 
the  Act  show  that  this  was  intended  to  apply  to 
something  in  the  nature  of  a  house  or  office,  not 
to  an  open  space  such  as  this  inclosure.  HawJce 
Dunn  (75  L.  T.  Bep.  355 ;  (1897)  1  Q.  B.  579)  was 
wrongly  decided  aud  should  be  oTcrruled.  Three 
of  the  cases  in  which  something  has  been  held  to 
be  a  "  place  "  within  the  Act  are  distinguishable, 

Show  T.  Morley,  19  L.  T.Bep.  15  ;  L.  Bep.  8  Ex.  187 ; 
Bow8  ▼.  Fenuiek,  80  L.  T.  Bep.  524 ;  L.  Bep.  9  C.  P. 

839; 
Oollaway  ▼.  Maries,  45  L.  T.  Bep.  768;  8  Q.  B. 

I»iT.  275. 

In  the  first  of  those  cases  the  court  was  consider- 
ing the  nature  of  a  wooden  structure;  in  the 
second,  an  umbrella  fixed  in  the  g^und,  and  in 
the  third,  a  moyable  wooden  box.  In  the  present 
case  the  bookmakers  used  nothing  to  indicate 
where  thej  carried  on  their  business,  they  moved 
about  in  the  inclosure,  and  did  not  each  occupy 
any  particular  spot.  Two  other  cases,  it  is  sub- 
mitted, were  wrong  and  should  be  oyerruled : 

Eattwood  ▼.  MUler,  30  L.  T.  Bep.  716;  L.  Bep.  9 

Q.  B.  440  ; 
Haigh  t.  The  Town  Counea  of  Bh^ell,  L.  Bep.  10 

Q.  B.  102. 

They  referred  also  to  a  Scotch  case : 

Henreliy  ▼.  Hart,  18  Bettie  (Court  of  Jnatioiary), 
4th  series,  9. 

Asguith,  Q.O.  and  H.  8,  Cautley  for  the  plain- 
tiff.— The  Act  ffoes  far  bej^ond  the  object  given  in 
iU  preamble,  wiuch  was  in  fact  repealed  by  the 
Mag.  Cas.— Vol.  XVIII. 


Statute  Law  Bevision  Act  1892.  The  preamble 
only  refers  to  houses  and  offices,  and  to  owners 
and  occupiers  of  houses  and  offices.  The  enact- 
ments refer  also  to  rooms  and  other  places,  aud 
to  persous  using  the  same.  The  preamble  cannot 
be  relied  upon  as  cutting  down  the  plain  words  of 
the  enactment.  The  argument  of  ejusdem  generis 
is  not  applicable  here  because  the  word  "  other  " 
does  not  always  occur  before  the  word  "  place  " 
when  used  after  **  house,  office,  or  room.  The 
word  '* place"  was  purposely  used  as  meaning 
something  larger  than  a  house,  or  office,  or  room. 
This  inclosure  is  a  spot  capable  of  being  used  by 
a  pei'son  carrying  on  the  business  of  a  bookmaker 
for  the  purposes  of  that  busibess,  and  invitiog 
persons  to  resort  thereto  for  the  purposes  of  that 
business.  That  is  enough  to  make  it  a  **  place  " 
within  the  Act.  Every  case  must  depend  on  its 
own  circumstances.  This  inclosure  was  such  that 
a*  y  one  wishing  to  bet  with  a  particular  book- 
maker would  have  no  difficulty  in  finding  him, 
aud  it  is  a  fact  to  be  considered  that  the  book- 
makers have  a  habit  of  keeping  to  the  same  spot 
ia  the  inclosure  for  the  greater  convenience  of 
carrying  on  their  business.  If  the  inclosure  were 
covered  in  it  would  be  a  room.  The  fact  of  its 
not  having  a  roof  on  it  could  make  no  difference. 
If  the  ooiu^  were  to  overrule  Hawke  v.  Dunn  (uhi 
sup.)  as  it  vras  asked  to  do  by  the  defendants,  it 
would  also  have  to  overrule  a  very  large  mass  of 
judicial  opinion  in  many  earlier  cases.  It  is  sub- 
mitted that  the  word  "  place  '*  in  this  Act  means 
a  place  capable  of  being  physically  occupied  and 
kept  by  a  single  person,  and  of  being  used  for  the 
purpose  of  betting  by  a  person  carrying  on  a 
business  of  betting  who  can  reasonablpr  expect 
persons  wishine  to  bet  with  him  to  find  him  there. 
It  must  be  a  place  capable  of  being  resorted  to 
by  persons  with  the  reasonable  expectation  of 
finding  there  the  bookmaker  they  want.  That 
will  exclude  any  such  large  area  as  a  racecourse, 
which  may  contain  several  thousand  people.  The 
p^rand  stand  must  be  a  "  house  "  withm  the  mean- 
ing of  the  Act,  and  since  "house"  must  include 
its  curtilage,  this  inclosure  should  be  considered 
as  the  curtilage  of  the  grand  stand,  and  therefore 
within  the  Act.  Besides  the  cases  cited  by  the 
appellants,  they  referred  also  to 

Liddell  T.  Lofthoute,  74  L.  T.  Bep.  139 ;  (1896)  1 

Q.  B.  295 : 
Doqgett  V.  Caitems,  12  L   T.  B^p.  355 ;  17  C.  B. 

N.  8.  669  ;  19  C.  B.  N.  S.  765 ; 
Reg.  V.  Preedy,  17  Cox.  483. 

Walton,  Q.O.  in  reply. — The  logical  result  of 
the  plaintiff's  contention  is  that  no  one  can  make 
a  bet  with  persons  resorting  to  the  place  where  he 
is,  without  making  it  a  gaming  house.  If  his  con- 
tention be  correct  the  words  *' house,  office,  or 
room  "  are  unnecessary,  and  no  meaning  is  given 
to  them.  *'  Place  '*  must  mean  one  capable  of 
being  kept  and  used  as  a  betting  trstablishment, 
and  use^for  that  purpose.  ^^^  ^^  ^^ 

July  5. — Lord  Eshes,  M.R.  read  the  following 
judgment : — This  is  an  appeal  from  a  pro  forma 
decision  of  the  Lord  Chief  Justice  in  a  case  tried 
before  him  without  a  jury.  The  action  was 
brought  against  the  Kempton  Park  Racecourse 
Company  by  an  alleged  shareholder  in  it  asking 
for  an  injunction  against  the  company  to  forbid 
them  from  continuing  "  knowingly  and  wilfully  to 
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permit  certain  persons  to  use  a  oertain  indosnre 
belonging  to   the  company  illegally  within  the 
meaning  of  the  statute  16  &  17    vict.  o.  119." 
The  facts  are  to  be  collected  from  admissions 
made  in  writing  and  verbally  at  the  trial  before 
the  Lord  Chief  J  ostice,  and  m  certain  particulars 
given  between  the  parties    before  the  trial,  and 
used  as  evidence  at  the  trial  and  treated  as  true  in 
fact  and  undisputed.      As  to  these  particulars, 
Mr.  Asquith,  who  argued  the  phuntifTs  case  as 
well  and  earnestly  as  it  could  be,  said  in  opening 
the  case  before  the  Lord  Chief  Justice :  *'  I  am 
instructed  that,  after  a  very  careful  investigation, 
the  facts  stated  in  the  particulars  may  be  assumed 
to  be  correctly  stated.^    It  has  been  suggested  to 
me  that  the  lacts  stated  in  the  tenth  particular 
as  to  the  former  usage  on  racecourses   is  not 
correct.    I  think  it  is  impossible  for  the  Court  of 
Appeal  properly  to  adopt  any  such  suggestion 
and  1  venture  to  say,  that  I  am  convinced  that 
the  statement  is  absolutely  correct.     From  the 
sources  1  have   named  the   facts   of   the   case 
were  ascertained   to  be  as  follows: — The  com- 
pany  are   the  owners  of    the   Kempton   Park 
Kacecourse  and  of  certain  stands  and  indosures 
on  the  racecourse.    There  are  several  stands,  and 
each  stand  has  an  inclosure  in  front  of  it  open 
to  the  stand  but  railed  ofiE  from  the  rest  of  the 
racecourse  by  iron  railings.      One  of  these  indo- 
sares  is  known  as  the  Reserved  Inclosure.  Admis- 
sion is  given  to  that  inclosure  and  its  stand  to 
anyone  who  applies  and  makes   a  paymenr  of  11, 
for  and  in  respect  of  such   admission.      Every 
person  so  admitted  is  entitled  to  walk  and  stand 
in  the  inclosure  and  in  every  part  of  it  and  to  sit 
in  the  stands.    No  part  of  the  inclosure  or  stand 
can  be  or  is  reserved  by  any  one  for  his  own  use 
when  not  actually  there.    Many  persons  pay  for 
admission  to  sach  inclosure  and  stand  upon  such 
terms,  and  amongst  them  are  many  profe«8ional 
betting  men    caUed   bookmakers,  who    pay  the 
same  amount  as  other^i  for  their  admission,  and 
who  are  admitted  on  the  same  teinns  as  the  others. 
The  bookmakers  when  in  the  inclosure  shout  out 
the  oddb  they  are  prepared  to  bet  against  each  and 
every  horse  in  a  race,  and  for  a  certain  time  they 
bet  such  odds  with  everyone  who  desires  to  bet 
and  who  is  ready,  if  required,  to  deposit  with  the 
bookmaker  the  amount  which  he  bets  against  the 
bookmaker,  so  that  the  bookmaker,  in  case  the 
horse  against  which  he  bets  does  not  win,  keeps 
the  money  he  took  on  deposit,  but  if  the  horse 
does  win  he  undertakes  to  pay  the  odd^  he  bets 
a^nst  the  horse.     The  bookmnker  goes  to  the 
races  and  into  the  inclosare  for  the  purpose  of 
betting  in  the  way  described  with  everyone  who 
will   bet  with    him.      The  bookmaker  bets  as  a 
matter  of  business.     To  bet  in  the  way  described 
is  his  business.     The  businesses  of  the  various 
bookmakers  are  as  against  each  oth^r  rival  and 
competing,  and    the    business    of    each    book- 
maker id  independent  of  that  of  every  other  book- 
maker.   No  oue  of  them  assum«'S  to  exercise  or 
does  exercise  any  manner  of  exclusive  use  of  any 
part  of  the  inclosure,  but  walks  or  stands  in  the 
iuclosure  and  every  part  of  it  in  the  same  manner 
and  on  the  same  terms  as  every  other  perdon  in 
the  inclosure.    The  description  above  given  of  the 
betting  carried  on  at  Kempton  races  is  a  full  and 
accurate  account  and  description  of  the  betting 
which  is  carried  on  not  only  at  Kempton  races  in 
the  Reserved  Inclosure,  but    in   all  racecourse 


indosures  in  which  betting  takes  place.    At  the 
time  of  the  passing  of  the  Betting  Act  1853,  such 
indosures  were   in  like  manner  frequented  by 
bookmakers,  and  betting  transactions  of  precisely 
the  same   character   were   therein  op^y   and 
habitually  carried  on  b^  them,  and  had  been  so 
carried  on  since  the  beg^inning  of  the  present  cen- 
tury. It  is  upon  these  facts  that  the  plaintiff  on  the 
record  asks  for  the  injunction  he  claims  i^ainst  the 
defendants,    fle  insists  that  upon  these  facts  the 
judge  who  tried  the  case  ought  to  have  found  thas 
the  company,  the  owners  of  Uie  Reserved  Indosiire. 
did  knowingly  and  wilfully  permit  the  indosnre 
to  be  used  l>y  persons  other  than  the  company— 
namely,  the  bookmakers — ^in  a  manner  made  il- 
legal by  the  statute  16  &  17  Yict  c.  119.    It  is 
impossible  to  say  that  the  company  opened,  kept, 
or  used  the  inclosure  for  the  purpose  of  the  oom- 
pany  betting  with  persons  resorting  thereto.    It 
IS  impossible  to  say  that  the  booknaakers  or  any 
bookmaker  opened  or  kept  the  inclosure  at  aU. 
The  question  must  be  whether  the  bookmak^s 
or  some  or  one  was  or  were  permitted  to  use  and 
did  use  the  inclosure  illegally  within  the  meaning 
of  and  contrary  to  the  statute.    The  proposition 
raises  three  questions :  First,  is  such  an  indosnre 
such  a  place  as  can  come  within  the  meaning  of 
the  statute  P    Secondly,  if  yes,  was  the  inclosare 
so  used  by  anybody  as  to  make  the  inclosure  or 
any  part  of  it  a  place  illegally  used,  within  the 
meaning  of  the  statute  P    Thirdly,  if  it  was  used 
illegally,  was  such  use  knowingly  and  wilfully 
permitted  by  the  comfMuiyP    If  all  these  three 
propositions  are  to  be  answered  against  the  com- 
pany, the  injunction  ought  to  be  granted.    If  any 
one  of  them  is  answerea  in  favour  of  t^e  company, 
the  injunction  ought  not  to  be  granted.    In  this 
case  it  is  dear  that  the  company  must  have 
known  what  was  habitually  done  in  the  indosore. 
If  then  what  was  done  was  ille^,  the  third  pro- 
position must  be  answered  against  the  company. 
If  what  was  done  was  not  illegal  thethird  proposi- 
tion must  be  answered  in  favour  of  the  compsny. 
They  cannot  be  said  to  have  permitted  what  did 
not  exist.    This  reduces  the  discussion  to  the 
first  and  second  propositions.    In  order  to  deter- 
mine the  first  and  second  propositions  and  thar 
importance,  it  is  necessary  in  the  first  place  to 
determine  what  is  the  true  construction  of  the 
statute.    In  order  io  construe  the  statute  the 
court  is  bound  te  consider  the  condition  of  things 
existing  immediately  before  and  at  the  time  of 
the  passing  of  the  statute  which  are  dealt  with  by 
the  statute     Toe  court  is  bound  in  this  case  to 
CO  rsider,  amongst  other  things,  the  things  stated 
in  the  tenth  particular.    The  statute  commences 
with  a  preamble,  which,  in  my  opinion,  is  not 
repealed :  "  Whereas  a  kind  of  gaming  has  of  lato 
sprung  up  by  the  opening  of  places  called  betting- 
houses  or  offices,  and  the  receiving  of  money  in 
advance  bv  the  owners  or  occupiers  of  such  houses 
or  offices,     &c.     The  mischief  described  is  not 
gaming   by    betting    nor    gaming  by   receiving 
money  in  advance,  but  by  such  betting  being 
brought  about  or   rendered  more  easy  by  the 
opening  places  called  betting-houses  or  offices. 
It  is  not  betting,  whatever  may  be  ite  kind,  which, 
independent  of  locality,  is  struck  at,  but  it  is  the 
providing  of  a  locality  for  particular  kinds  of 
betting  which  is  the  mischief  to  be  dealt  with. 
Then  me  enacting  parte  of  the  stetute  commence 
thus:    "For  the  suppression  thereof  be  it  en- 
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acted,"  Ac  "  Thereof  "  does  not  mean  *'  for  the 
amppTession  of  betting  '* ;  it  refers  to  the  recited 
miachief  of  betting  in  the  new  manner  of  betting, 
that  is,  by  the  manner  of  opening  of  places  called 
becting-hooses  or  offices  which  is  a  manner  which 
brings  about  betting  or  makes  it  more  easj  for 
many  to  bet.  Then  the  enactment  proceeds,  and 
the  description  of  the  locality  is  enlarged  beyond 
the  description  of  it  in  the  preamble.  It  describes 
not  only  a  place  called  a  betting- house  or  office, 
but  says,  "  No  house,  office,  room,  or  other  place 
shall  be  opened,  kept,  or  used."  Still  it  is  a  Kind 
of  locality  which  can  be  opened,  kept,  or  used. 
And  in  sect.  2  this  locality,  called  a  house,  room, 
or  place,  is  one  which  can  be  taken  and  deemed  to 
be  a  common  gaming-house,  in  which  persons  not 
}^ming  may  be  found  ;  into  which  the  police  may 
force  entranod  by  breaking  into  it ;  and  in  which 
they  may  arrest  and  search  people  found  in  it, 
though  those  persons  are  in  it  without  any  pur- 
pose of  gaming  at  all.  Taking  into  account  the 
mischief  indicated  in  the  preamble,  and  the  des- 
cription of  the  locality  in  the  enacting  part  of  the 
statute,  the  locality  l>eing  a  necessary  part  of  the 
ofenoe,  and  the  word  "  place  "  being  indefinite, 
and  BO  indefinitely  large  that  it  must  have  some 
limitation,  I  can  see  no  reason  why  the  rule  of 
oonstruction  as  to  the  interpretation  of  general 
words  in  a  statute  following  particular  or  more 
limited  words  should  not  hd  applied.  That  rule 
requires  an  interpretation  of  the  general  words 
limiting  them  to  matters  or  things  of  the  same 
kind,  as  to  the  mischief  being  dealt  with,  as 
the  previous  words;  but  an  interpretation  as 
wide  as  the  limitation  just  described  will  admit 
Applying  this  rule  of  interpretation  to  the 
present  statute,  it  seems  to  me  that  the  place 
must  be  a  place  uoed  for  betting,  which  can 
for  the  purpose  of  betting  be  not  unreasonably 
deemed  to  be  a  place  of  the  same  kind  as  a  house, 
office  or  room  used  for  the  purpose  of  betting.  It 
need  not  be  a  building  built  like  a  house,  itx)m, 
or  office ;  it  need  not  m  a  covered  place ;  it  need 
not  be  railed  ofE  or  boarded  off,  so  as  to  prereot 
physical  access  to  it  except  through  a  particular 
part  of  the  railing  or  boarding ;  but  it  must  be  a 
defined  space,  capable  from  its  condition  of  being 
used  by  a  person  who  desires  so  to  use  it  as  if  it 
were  his  house,  room,  or  office,  used  by  him  as 
mch  for  his  betting  business.  1  think  that  the 
Beserved  Indosure  described  and  existing  in  this 
case  was,  in  consequence  of  its  structural  con- 
dition, a  defined  space,  capable  of  being  used  by 
a  person  desirous  of  so  using  it  as  if  it  were  hia 
house,  room,  or  office,  used  as  such  for  his  betting 
bosiness.  Then  arif>es  the  second  question, 
whether  any  person  did  so  use  the  inclosure  as  to 
enable  the  court  to  say  that  he  used  it  as  if  it 
were  his  house,  office,  or  room,  used  by  him  as 
such  for  his  betting  business.  Now.  there  are 
and  must  be  some  essential  rights  of  a  person 
using  a  place  as  his  house,  his  office,  or  his  room, 
difEerent  from  the  rights  as  to  it  of  persons  who 
are  not  using  it  as  their  house,  office,  or  room. 
He  must  have  some  right  of  user  {>eculiar  to 
himself  and  exclusive  of  their  rights,  if  any.  A 
man  cannot  be  said  to  be  using  a  room  as  his 
room  or  office,  if  when  he  comes  to  it,  he  finds 
it  fall  of  people,  even  if  they  have  come  to  see 
him  or  to  aeaJ  with  him,  and  yet  he  has  no  right 
to  say,  "  Make  way  or  room  for  me  to  come  into 
my  room  or  office."    A  man  cannot  be  said  to  be 


using  a  table  as  his  table  if  any  person  who  can  find 
room  at  the  table  has  as  much  right  as  he  has  to 
come  to  it  and  use  it  in  any  way  such  person  thinks 
fit.  The  user  by  a  person  of  a  place  as  if  it  were 
his  room  or  office  necessarily  implies  some  exclu- 
sive right  in  him  as  against  some  other  persons. 
He  msty  have  partners  in  the  room,  or  he  may  use 
part  01  the  room  as  his  office,  whilst  others  have 
an  independent  right  to  use  another  part  of  the 
room  as  their  office ;  but  the  part  of  the  room  or 
place  which  can  be  said  in  any  reasonable  sense  to 
be  used  by  him  as  his  office  must  be  a  part  which 
he  claims  to  use  and  does  use  exclusively  as  his 
against  some  people.  Applying  that  rule  to  the 
inclosure  in  question,  the  facts  seem  to  me  to 
show  that  no  one  of  the  bookmakers  described  in 
the  evidence  does  claim  to  use  and  does  use  any 
P|art  of  the  inclosure  as  his  part  of  it  exclu- 
sively as  against  any  one.  To  say  that  he 
usee  or  claims  to  use  the  spot  of  ground  on 
which  he  is  at  the  moment  standing  as  his  room, 
office,  or  place  exclusively  as  a^^nst  all  the  world, 
as  if  it  were  his  room  or  office,  is  beyond  all  reason. 
So  long,  therefore,  as  an  inclosare  on  a  racecourse 
is  used  only  as  this  inclosure  was  ut>ed,  it  cannot, 
in  my  opinion,  be  said  to  be  a  place  used  con- 
trary to  the  prohibitions  or  subject  to  the 
penalties  imposed  by  the  statute.  If  an  inclosure 
on  a  racecourse  or  elsewhere  is  used  only  as  this 
inclosure  was,  no  one  can  properly  hold  that  the 
inclosure  is  being  illegally  used  contrary  to  the 
statute.  As  matter  of  law,  there  is  no  legal  evi- 
denoe  to  bring  it  within  the  statute,  if  any  other 
circumstance  is  added  and  relied  upon  in  any 
other  case,  the  whole  case  must  then  be  conbidered 
subject  to  the  rule  I  have  laid  down.  It  follows 
that  I  do  not  agree  with  the  interpretation  put 
upon  the  statute  or  the  application  made  of  it  to 
the  facts  in  the  case  of  Hawke  v.  Dunn  (76  L.  T. 
Rep.  355 ;  (1897)  1  Q.  B.  579).  It  seems  to  me 
that  the  learned  judges  in  that  case  did  not 
rightly  determine  what  kind  of  user  of  the  place 
will  bring  it  within  the  prohibition  of  the  statute. 
Their  judgment  is  open  to  this  criticism,  that, 
according  to  it,  if  a  Dookmaker  makes  what  the 
judgment  calls  a  ready -money  bet  in  a  place 
which  it  is  possible  to  use  so  as  to  make  it  a  pro- 
hibited place  within  the  statute,  the  mere  fact  of 
his  doing  so  makes  it  a  prohibited  place.  And  it 
seems  to  me  that  this  conclusion  is  founded  on 
the  view  mentioned  on  page  583  that  one  of  the 
practices  deemed  to  bt)  objectionable  was  the 
practice  of  ready-money  betting,  wherever  such 
betting  was  made,  without  reference  to  the 
locality  in  which  such  bet  was  made.  With  that 
view  I  cannot,  as  I  have  said,  agree.  I  may  repeat 
that,  in  my  opinidn,  the  mischief  aimed  at  was  not 
gaming  by  betting  nor  gaming  by  receiving  money 
in  advance,  but  by  such  betting  being  Drought 
about  or  rendered  more  easy  by  the  opening,  or 
keeping,  or  using  a  place  for  the  purpose  of 
making,  as  a  matter  of  business,  such  bets.  The 
other  cases  which  have  been  cited  before  us  must 
be  considered,  if  this  judgment  of  mine  is  correct, 
as  instances  to  which  the  rule  now  laid  down  must 
be  applied.  I  cannot  undertake  hj  ingenuity  to 
explain  any  of  them  awa^.  I  think  that  my 
present  view  of  the  statute  is  what  I  substantially 
stated,  though  not  so  elaborately,  in  Bow»  v.  Fen- 
wick  (30  L.  T.  Rep.  524 ;  L.  Rep.  9  0.  P.  339). 
Whether  the  statute  was  in  that  case  rightly 
applied  to  what  was  called  an  umbrella  may  bie 
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donbtf  qL  If  the  thing  was  really  a  tent  I  should 
think  the  decision  right ;  if  the  thing  was  really 
an  ordinary  umbrella  I  think  the  decision  was 
wrong.  In  Snow  v.  Hill  (52  L.  T.  Rep.  859 ;  14 
Q.  B.  Div.  588),  I  thiok  that  Smith,  L.J .  took  the 
same  riew  of  the  statute  as  I  had  done  in  Bows  v. 
Fenwick  {ubi  tup,),  and  do  now.  I  think  that  the 
case  of  OaUaway  y.  Maries  (45  L.  T.  Rep.  763 ; 
8  Q.  B.  Div.  275) — the  case  of  a  betting  man  stand- 
ing on  a  stool  to  bet — was,  with  deference,  wrongly 
decided.  I  must  say  that  I  think  Eastwood  v. 
MiOer  (30  L.  T.  Rep.  716 ;  L.  Rep.  9  Q.  B.  440) 
was  wrong.  The  defendant  occupied  the  field, 
and  charged  people  for  entering  it ;  bat  I  cannot 
see  that  he  used  it  for  the  purpose  of  betting  him- 
self at  all.  1  am  of  opinion  that  this  appeal 
should  be  allowed. 

LiNDLET,  L.J.  read  the  following  judgment: 
— This  action  is  brought  by  a  shareholder  of  a 
company  to  restrain  it  from  carrying  on  its  busi- 
n*»ss  in  a  manner  alleged  by  the  plaintiff  to  be 
illegal,  viz.,  contrary  to  the  proTisions  of  what  is 
not  shortly  called  the  Beating  Act  1853  (16  &  17 
Vict.  c.  119).  An  injunction  has  been  granted  by 
the  Lord  Chief  Justice,  on  the  authority  of  Hawke 
y.  Dunn  (76  L.  T.  Rep.  355 ;  (1897)  1  Q.  B.  579)— 
a  considered  and  unanimous  decision  of  a  Diyi- 
sional  Court,  and  which  the  Lord  Chief  Justice 
considered  himielf  compelled  to  follow.  No  objec- 
tion was  taken  befoi'e  him  nor  before  us  that  the 
|COurt  had  no  jurisdiction  to  grant  an  injunction 
to  restrain  the  commission  of  what  is  a  criminal 
offence  if  the  plaintiff  is  right.  It  has  been 
assumed,  and  perhaps  rightly,  that  the  court  has 
jurisdiction  to  protect  the  shareholders  of  a  com- 
pany from  a  misapplication  by  the  company  of 
its  property,  although  such  misapplication  may 
be  punishable  as  a  crimiual  offence.  I  shall  also 
assume  such  jurisdiction,  and  leave  this  point 
open  for  decision  when  raised  and  insisted  on. 
The  present  case  was  decided  on  admitted  fact^, 
and  one  of  those  facts — viz ,  what  was  common 
prbctice  in  1853 — is  very  important.  The  par. 
ticulars  describe  in  detail  the  indosure  complamed 
of  and  the  use  made  of  it,  and  in  the  fenth  par- 
ticular  ic  is  stated  that  **  at  the  time  of  the  passing 
of  the  Betting  Houses  Act  1853,  such  iaclosures 
were  in  like  manner  frequented  by  bookmakers, 
and  betting  tiunsactions  of  precisely  the  same 
character  were  therein  openly  and  habitually 
carried  on  by  them,  and  had  been  so  carried  on 
since  the  beginning  of  the  present  century."  I 
presume  that  this  btateiuent  could  be  proved,  if 
not  admitted,  and  that  it  is  admitted  simply  to 
save  the  expense  of  formal  pr^f.  With  these 
)  reliminary  observations  I  proceed  to  consider 
the  statute  on  which  the  case  really  turns.  The 
title  (if  part  of  the  Act),  the  preamble,  and  the 
first  twelve  sections  are  all  material ;  the  other 
sections  throw  no  light  on  them.  An  examination 
of  the  statute  from  its  commencement  to  the  end 
of  sect.  12  shows — (1;  tbat  the  object  of  the  Legis- 
lature wap,  if  possible,  to  suppress  a  kind  of 
gaming  which  had  then  late'y  (in  1853)  sprung  up, 
Hud  which  is  described  in  the  preamble ;  (2)  that, 
in  order  to  attain  this  object,  betting  houbCS  and 
other  places  are  prohibited,  and  are  declared  to  be 
common  nuisances  and  to  be  gaiuing  houses 
within  8  &  9  Yict.  c.  109,  sects.  1  and  2;  (3)  that 
penalties  are  imposed  on  those  who  keep  such 
places  and  those  who  in  any  way  advertise  them 
vsects.  3,  4y  and  7) ;  (4)  that  places  suspected  of 


being  such  as  are  prohibited  may  be  broken  into 
send  persons  in  them  may  be  arrested,  and  all 
documents  found  therein  and  relating  to  racing 
or  betting  may  be  seized  (sects.  11  and  12).    The 
Act,  in  short,  is  aimed  at  betting  houses  and  those 
who  keep  them ;  it  is  not  aimed  at  bevtiDg  any- 
where nor  at  persons  who  go  to  betting  houses  to 
bet  ?rith  t^ose  who  keep  them.    The  lang^uage  of 
sects.  1  and  3,  in  some  respects,  soes  much  farther 
than  that  of  the  preamble,  anc^  when  clear  and 
unambiguous,  effect  must  be  given  to  the  wider 
language  of  the  enacting  sections.    For  example, 
the  preamble  mentions  only  "  the  opening  of  placss 
called  betting  houses  or  offices  and  the  receipt  of 
money  in  advance  by  the  owners  or  occupiers  of  such 
houses  and  offices  or  by  other  persons  acting  on 
their  behalf,"  while  sect.  1  plainly  prohibits  not 
only  the  opening  but  the  keeping  and  nsing  of 
sucQ  places  and  betting  with  persons  resortiini; 
thereto,  whether  they  pay  mone^  in  advanoe  or 
not.    The  langua^  of  the  prohibition  being  in 
these  respects  plain  and  unambiguous,  it  cannot 
be  properly  restricted  by  the  language  of  the 
preamble.     But  when  it  becomes  necessary  to 
ascertain  what  sort  of  places  other  than  betdng- 
houses,  rooms,  or  offices  were  aimed  at,  there  is 
much  more  difficulty.    No  person  can  bet  except 
in  some  place  or  other,  and  whenever  he  bets  in 
any  place  he  uses  t^at  place  for  betting.    To  con- 
strue ** other  place''  or  ''place"  in  its  ordinary 
sense  of  any  and  every  place  where  persons  can 
or  do  bet  would  involve  an  absolute  prohibition 
of  betting,  and  would  have  rendered  it  quite  un- 
necessary to    specify  betting-houses,   rooms,  or 
offices.    But  the  Legislature  clearly  did  not  intend 
to  prohibit  and  have  not  prohibited  all  betting, 
nor  even  all  betting  by  persons  who  deposit  their 
stakes.    Some  limitation  must,  therefore,  be  put 
on  the  expression  "  other  place  "  or  "  place,"  and 
the  real  difficulty  is  to  discover,  first,  what  sort 
of  place  is  prohibited ;  and,  secondly,  to  determine 
whether  tbe  incl  sure  with  which  we  have  to  deal 
on  ttie  present  occasion  is  such  a  place.    Tue 
language  of  tne  Act  itself  indicates  what  sort  of 
place  was  aimed  at  by  tbe  Legislature,  although 
n>  definition  df  the  w  rd  *'  place"  is  tu  be  found 
in  the  Act.    The  places  aimed  at  are  described  as 
*'  places  called  betting-hoases  or  offices  "  (see  the 
preamble) ;  tbey  are  refc-rred  to  as  ''  house,  office, 
r  lom,  <..r  other  place"  (sect.  1) ;  as  some  place  to 
which    persons    do    or   can    resort    for    betting 
(sect.  1) ;   as  some   place  where  tbe  business  of 
betting  is  carried  c  n  (sect  4.  1,  3,  and  4) ;  as  some 
place  used  as  a  betting- house  or  office,  and  which 
can    be  forcibly   entered   under   a   magistrate's 
warrant  or  an  order  of  the   Commissioners  of 
Police  (sects.  11, 12) ;  as  some  place  wbich  can  he 
advertised  as  a  betting  place  (sect.  7);  as  some 
place   whicn   can    be  reasonably  regarded  as  a 
common  nuisance  (sect.  1);  and  wnich  it  is  not 
absurd  to  treat  as  a  gaming  house  within  8  &  9 
Vict.  c.  109  (sect.  2).    Tne  sort  of  place  aimed  at 
can  be  gathered,  tuough  not  very  distinctly,  from 
the  language  tbeu  used;  and  it  appears  to  me 
reas«>nably  clear  that  a  betting  house  or  office  is 
tbe  type  of  place  which  tbe  Legislature  had  in 
view ;  and  that  no  place  is  within  the  Act  which 
is  so  unlike  a  betting  house  or  office  as  not  to 
resemble  it  otherwise  than  by  being  a  place  where 
some  persons  sometimes  bet  or  even  go  to  bet. 
I  cannot  bring  myself  to  think  that  a  place 
which  is  BO  unlike  a  betting  house  or  office  as 
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an  ordinary  Englkh  raoeconrae  is  within  the  Act 
at  all.  Tme  was  the  view  taken  bj  the  Scotch 
Goart  in  Henretiy  t.  Hart  (18  Itetue,  Coort  of 
Josticiaiy  Gases,  4th  serieB,  p.  9),  cited  by  Mr. 
Walton.  On  the  other  hand,  tnere  may  be  betting 
honeee  or  offices  or  other  places  of  that  sort  on  a 
heath  or  anywhere  where  people  congregate  to 
see  a  race  or  any  other  exhibition.  There  may  be 
a  betting  booth,  or  indosure,  or  ring,  or  place, 
not  easy  to  describe  by  any  appropriate  name, 
which  sufficiently  conforms  to  the  type  of  a 
betting  honse  or  office  as  to  be  fait  by  the  Act ; 
and  I  am  not  prepared  to  say  that  the  cases  of 
Shaw  ▼.  Marley  (19  L.  T.  Bep.  15 ;  L.  Bep.  3  Ex. 
137),  Bows  T.  Fenunck  (30  L.  T.  Bep.  524 ;  L.  Bep. 

9  G.  P.  3d9>,  and  OdUatoa/y  t.  IfortM  (45  L.  T. 
Bep.  763 ;  SQ.  B.  Dir.  275)  were  decided  on  any 
errcmeons  principle.    The  desk,  the  stool,  and 
ambreUa,  and  the  wooden  box  which  had  to  be 
considered  in  those  cases  were  held  to  conform  to 
the  type  of  a  betting  office  and  to  be  prohibited 
aeoordingly.    These  cases  seem  to  me  to  go  to 
the  Yery  rerge  of  the  law  in  the  application  of 
the    principle    on    which    they   were    decided. 
Boaaeii  t.  CaUems  (12  L.  T.  Bep.  355 :  17  G.  B. 
1^.  S.  669 ;  19  G.  B.  N.  S.  765)  turned  on  sects.  4 
and  5  of  the  statute,  and  the  actoal  decision  does 
not  aBfiist  ns.    There  was  so  much  difference  of 
opinion  abont  the  meaning  of  a  "  place  "  that  the 
case  is   a  yery  nnreliable  guide  on  that  head. 
EoMlwood  y.  MVler  (30  L.  T.  B^.  716  ;  L.  Bep.  9 
Q.  B.    440),    and    Haigh    y.    Town    Council    of 
Hhefidd  (L.  Bep.  10  Q.  B.  102)  are  the  only  other 
oases  prior  to  Hawke  y.  Dtmn  (76  L.  T.  Bep.  355; 
(1897)  1  Q.  B.  579)  which  I  think  it  necessary  to 
notice.    Both  were  cases  stated  by  magistrates 
who  found  that  the  grounds  then  in  question 
were  places  within  the  Act.    The  court,  there- 
fore, had  only  to    say  whether  there  was  eyi- 
denoe  to   justify  such  a  finding,  and   the  court 
decided   that   there   was.    The  'court  came   to 
the    conclusion     that    it    could     not     say,    as 
a  matter    of   law,   that   the  magpstrates  were 
wrong.      But    bearing  this    in    mmd,  Eaaiwood 
y.  Mul&r  (ubi  9up,)  seems  to  haye  been  merely  a 
case  of  betting  at  a  pigeon  match  and  went  too 
far.    In  Haigk  y.  Tovon  Council  of  Sheffield  {ubi 
tap.)  there  were  seyeral  circumstances  to  justify 
the  finding  of  the  magistrates,  yiz.,  the  connec- 
tion of  the  grounds  with  the  honse,  the  .desks  and 
stools,  and  clerks,    which,  if  inside  the   house 
instead  of  ontside,  would  haye  made  the  case  an 
easy  one.    It  would  haye  been  going  too  far  to  say 
that  there  was  no  eyidenoe  there  to  support  the 
finding  of  the  magistrates.     Haying  pointed  ouo 
to  the  best  of  my  ability  what  sort  of  betting 
place  is  prohibited,  I  pass  on  to  consider  whether 
the  reseryed  inclosnre  with  which  we  haye  to  deal 
is  the  kind  of  place  aimed  at  by  the  Legislature. 
It  is  a  place  where  anyone  can  go  who  choose;!  to 
W  IL ;  where  bookmakers  and  others  resort  for 
betting  purposes ;  where  bets  are  made  for  money 
deposited  as  well  as  on  credit ;  where  many  persons 
go  without  betting  or  intending  to  bet,  but  simply 

10  see  the  r«ice  and  their  friends  and  acquaint- 
ances. The  place  does  not,  in  my  judgment, 
come  up  to  the  type  of  a  betting  house  or  office 
such  as  the  Legislature  has  prohibited.  This 
conclusion  is,  in  my  opinion,  strengthened  by  the 
preamble  aod  by  the  statement  as  to  the  long 
existence  and  use  of  such  inclosures  as  these 
More  1853.     Haying  regard  to  this  statement 


and  to  the  preamble  and  to  the  ambiguity  of  the 
word  "place'*  in  the  enacting  clauses,  I  am 
unable  to  construe  the  Act  as  aimed  at  or  as 
including  such  an  indosure  as  this  is.  This  con- 
clusion IS  fui'ther  strengthened  by  the  fact  that 
such  inclosures  so  used  were  not  supposed  to  be 
illegal  until  the  last  two  or  three  years.  As 
regards  the  case  of  Hawke  y.  Dunn  (76  L.  T.  Bep. 
355;  (1897)  1  Q.  B.  579)  I  am  of  opinion  that  it 
was  wrongly  decided,  and  that  sufficient  attention 
was  not  paid  to  the  type  of  place  which  the 
L^slature  was  aiming  at.  The  decision  can,  in  my 
ju<^ment^  only  be  supported  by  treating  the  Act 
as  an  Act  for  the  suppression  of  betting  instead 
of  an  Act  for  the  suppression  of  bettmg  in  a 
particular  description  of  place.  The appealought 
to  be  allowed,  and  judgment  entered  for  the 
defendants. 

LoPBS,  L.J.  read  the  folio  wing  judgment : — The 
plaintilE  claims  an  injunction  against  the  defen- 
dant company  to  restrain  them  from  using  or 
knowinfldy  permitting  to  be  used  a  certain  indo- 
sure at^emptou  Park,  known  as  the  "  Beseryed 
Incloeure,"  for  betting  purposes  and  from  carry- 
ing on  their  business  in  a  manner  contrary  to  the 
proyisions  of  the  Betting  Houses  Act  1853,  and 
contrary  to  their  memorandum  of  association  and 
from  expending  the  assets  of  ths  comp^any  in  and 
about  the  conduct  of  such  illegal  business.    The 
case  was  heard  before  the  Lord  Chief  Justice, 
and  he  granted  the  injunction,  acting  upon  the 
recent  decision  in  Hawke  y.  Dunn  (76  L.  T.  Bep. 
355 ;  (1807)  1  Q.  B.  579).    The  use  of  the  indo- 
sure  for  the  purposes  alleged,  and  the  knowledge 
of  the  defendants  that  it  was  so  used  was  admitted, 
but  it  was  contended  that  the  indosure  was  not  a 
place  within  the  meaning  of  the  statute.     The 
indosure  in  question  is  unooyered,  and  is  about  a 
quarter  of  an  acre  in  extent.      The  public  are 
admitted    indiscriminately  to  this  indosure  on 
making  the  required  payment,  some  are  profes- 
sional bookmakers,  some  others  go  there  for  the 
purpose  of  backing  horses  with  the  professional 
bookmakers,  and  others  go  there  who  do  not  bet 
at  all.     The  bookmakers  go  there  as  a  portion  of 
the  general  public,  and  on  the  same  terms  in  all 
respects.    Tney  haye  no  special  rights,  priyileges, 
or  control  beyond  those  possessed  by  the  general 
public  who  frequent  the  indosure.     The  book- 
maker does  not  confine  himself  to  an^  fixed  spot 
in  the  indosure,  nor  does  he  use  anythmg  brought 
on,  or  fixed  to,  the  soil,  such  as  a  desk,  stool, 
umbrella,  or  box,  but  is  generally  to  be  found  in 
or  near  to  the  same  part  of  t  he  indosure.    No  bet- 
ting lists  are  exhibited.  Is  this  indosure  a  "  place '' 
within  the  meaning  of  the  Betting  Act  1853  ?    Bet- 
ting per  ee  is  not  illegal,  and  is  oiUy  made  illegal  by 
the  Act  of  1853  if  Ciirried  on  in  prohibited  places. 
The  Act  of  1853  is  a  penal  statute,  and  must  be 
construed  strictly,  by  which  I  mean  that  the 
court  in  construing  such  a  statute  must  see  that 
the  thing  charged  is  an  offence  within  the  plain 
meaning  of  the  words  used  so  as  to  carry  out  the 
true  intention  of  the  Legislature.    I  accept  the 
statement,  and  haye  no  doubt  of  its  accuracy, 
yiz.,  that,  at  the  time  of  the  passing  of  the  Act  of 
1853,  bettinj^  of  the  same  character  as  that  com- 
plained of  m  this  case  had  for  many  years  pre- 
yionsly  been  habitually  and  notoriously  carried 
on  on  racecourses  and  in  inclosures  on  racecourses, 
and  has  since  that  time  been  so  carrijdd  on  until 
quite  recently  without  any  suggestion  of  its  being 
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illegal.    I  now  approach  the  Act  of  1853.    It  is 
called  "  An  Act  for  the  snppreflsion  of  hetting. 
houses.**    The  title,  it  is  true,  is  no  port  of  the 
Act,  but,  as  was  said  by  Jeesel,  M.B.  in  Sutton  t. 
Button  (48  L.  T.  Bep.  95 ;  22  Oh.  Dir.  513),  it  is 
always  on  the  roll,  and  maj  be  looked  at  in  order 
to  remove  any  ambig^ty  in  the  words  of  the  Act. 
It  cannot  be  used  to  control  the  express  pro- 
yisions  of  an  Act,  yet,  if  there  be  in  these  pro- 
visions anything  admitting  of  a  doubt,  the  title 
of  the  Act  is  a  matter  proper  to  be  considered,  in 
order  to  assist  m  the  interpretation  of  the  Act, 
and  thereby  to  give  to  the  doubtful  language  in 
the  body  of  the  Act  a  meaning  consistent,  rather 
than  at  variance,  with  the  dear  title  of  the  Act. 
Applying  the  rule  to  the  present  case,  it  is  not 
too  mucn  to  say  that  it  shows  that  the  word 
"  place  *'  or  "  other  ]^lace  "  was  intended  to  have 
a  restricted  or  limited  meaning,  otherwise  the 
title  of  the  Act  might  have  been  "  An  Act  for  the 
suppression  of  betting  places."    AntUAt  look  at 
the  preamble:  "Whereas  a  kind  of  ^ming  has 
of  late  sprung   up  tending  to  the   mjury   and 
demoralisation  of   improvident  persons  by   the 
opening  of  places  called  betting-houses  or  offices 
«nd  the  receiving  of  money  in  advance  by  the 
owners  or  occupiers  of  such  houses  or  offices,  or 
by  other  persons  acting  on  their  behaJf ,  on  their 
promises  to  pay  money  on  events  of  horse  races 
and  the  like  contingencies."    The  only   places 
mentionod  are  bettinff-houses  and  offices,  and  the 
demoralisation  is  said  to  be  caused  by  a  kind  of 
jnuning    '*of  late   sprune   up."     There   is    no 
mention  of  racecourses,  tnough  horse  races  are 
evidently    in    the    mind    of    the    Legislature. 
Betting  on  racecourses  and  in  indosures  on  race- 
courses had  existed  for  years,  and  could  not  be 
said  to  be  a  kind  of  saming  "  of  late  sprung  up." 
On  the  other  hand,  betting  in  betting-nouses  was 
new,  and  was  in  1853  regarded  as  an  evil  to  be 
remedied.    The  rule  is  that  when  the  words  of  the 
enactment  are  clear  the  preamble  is  to  be  dis- 
regarded, but  when  the  words  are  equivocal,  effect 
is  to  be  given  to  it  to  the  extent  that  it  shows 
what  the  Legislature  are  intending,  and  if  general 
language  is  used  in  the  enactment  which  it  is 
clear  must   have  been  intended  to  have  some 
limitation  put  upon  it,  the  preamble  may  be  used 
to  indicate  to  what  particular  instances  the  enact- 
ment is  intended  to  apply.    It  cannot  be  said 
that  "place"  or  "other  place"  was  intended  to 
include  all  places.    If  so,  it  would  amount  to  this, 
that  the  Act  was  passed  to  suppress  bettin|D^ ;  for 
no  person,  so  far  as  1  know,  can  bet  without 
occupying  a  place,  if  it  is  only  the  place  on  which 
he  is  at  the  time  standing,  and  if  he  bete  he  uses 
that  place  for  betting.    Both  the  title  and  the 
preamble  of  the  Act  indicate  some  limitation  to  be 
put  on  the  word  "  pleoe  "  or  "  other  place."    But 
what  limitation  P    That  is  to  be  gathered  from  the 
words  u-ed  in  the  first  four  sections  of  the  Act; 
"  house,  office,  room,  or  other  place  "  and  "  house, 
room,  office,  or  place."     Surely  the  doctrine  of 
noscitur  a  sociis  or  tjuadem  generis  is  applicable 
here.    That  doctrine  may  be  thus  expressed,  viz., 
when  there  are  general  words  following  particu- 
lar and  specific  words,  the  general  words  must  be 
confined  to  things  of  the  same  kind  as  those 
specified.    A  good  illustration  of  what  I  mean  is 
the  case  of  Pawdl  v.  Boraston  (11  L.  T.  Bep.  734 ; 
18  C.  B.  N.  8.  175)  where  it  was  held  that "  other 
building,"  to  qualify  for  the  Parliamentary  fran- 


chise under  sect.    27  of  the  Beform  Act  1832, 
must  be    something    substantial,   and  ejtudent 

generii  with  the  preceding  words,  "  house,  ware- 
ouse,  counting-house,  shop."  I  cannot  hold  that 
an  open  racecourse,  or  open  indosure  on  a  race- 
course, is  ^utdem  generu  with  "  house  office,  or 
room,"  the  inclosure  being  one  where  there  is  no 
structure  of  any  kind,  nothing  brought  upon,  or 
fixod  into  the  soil,  and  no  appropriation  of  any 
fixed  spot,  and  to  which  the  public  are  indisciimi- 
natdy  admitted.  But  if  we  further  examine  the 
statute,  we  shall  find  further  indication  that  this 
statute  was  never  intended  to  apply  to  raoeoouiBes 
or  indosures  on  racecourses,  used  for  betting.  By 
sect.  2  the  place  struck  at  is  to  be  deemed  to  be  a 
common  gaming  house,  within  the  Act  of  8  &  9 
Yict.  c.  1<^.  How  could  an  indosure  on  a  race- 
course by  any  stretch  of  the  imagination  be 
deemed  to  be  a  gaming-house  ?  Sect  7  again* 
does  not  seem  applicable  to  an  inclosure  on  a 
racecourse,  but  ratner  to  something  like  a  house, 
office,  or  room  which  can  be  advertLsed.  Then 
again  sect.  11  authorising  police-constables  to 
enter  by  force  "  whether  by  breaking  open  doors 
or  otherwise,"  and  to  search,  and  to  **  seize  all 
lists,  cards,  or  other  documents  relating  to  racing 
or  betting  found  in  such  house  or  premisea,* 
podnts  rather  to  betting-houses  or  places  leaem- 
oling  a  house,  office,  or  room,  rather  than  an  open 
inclosure  on  a  racecourse.  Sect.  12  is  very  signi- 
ficant. It  enables  a  commissioner  of  police  to 
authorise  any  superintendent  of  police  to  enter 
any  "  house,  office,  room,  or  place,  if  he  suspects 
that  such  "  house,  office,  room,  or  place  "  is  kept  or 
used  as  what  P  as  a  "  betting  house  or  office."  Mow 
could  this  indosure  be  used  as  a  betting  house  or 
office  P  I  caonot  think  that  a  place  so  unlike  a 
house,  office  or  room  as  this  inclosure,  can  have 
been  contemplated  by  the  Act.  If  this  indosure  i« 
within  the  Act,  why  not  the  whole  racecourse  ? 
Why  not  any  place  where  a  man  stands  and  bete  ? 
So  to  hold  would  be  equivalent  to  holding  that 
betting  anvwhere  and  eveiywhere  is  illegtu  and 
would  make  it  difficult  to  understand  why  the 
Act  of  Parliament  specified  any  places.  The  Act 
was  intended  to  strike  at  betting-hou^ee,  or  some- 
thing resembling  a  betting-house  where  bettiog 
was  carried  on,  but  was  not  intended  to  interfere 
with  betting  on  racecourses  such  as  had  been 
carried  on  for  Yerj  many  years  before  the 
passing  of  the  Act.  If  the  contention  of  the 
respondent  is  correct,  the  Act  of  1853  should 
have  been  intituled  an  Act,  not  for  the  snpprea- 
sion  of  bettiDg-bouses,  but  for  the  suppression 
of  betting.  In  my  judgment  Hawke  v.  Dunn 
(76  L.T.  Bep.  355 ;  (1897)  1  Q.  B.  579)  was  wrongly 
decided.  That  case  has  carried  the  law  further 
than  any  of  the  previous  cases  and  cannot  be 
supported.  I  think  it  unnecessary  to  refer  at  anv 
length  to  the  previous  authorities.  They  are  all 
cUstinguishable  from  the  present  case.  The  cases 
most  relied  upon  by  the  respondent  were  the 
cases  of  a  desx,  stool,  umbrella  and  box  placed 
upon,  or  fixed  in,  the  locua  in  quo.  I  do  not  believe 
that  in  any  of  these  cases  a  conviction  would  have 
taken  place  if  the  desk,  stool,  umbrella  or  box  had 
not  been  present,  and  the  court  had  been  asked  to 
bold  the  locus  in  quo  prohibited  under  the  Act 
without  such  acessories.  There  is  no  desk,  stooU 
umbrella,  or  box  in  this  inclosure,  and,  as  I  have 
said  before,  nothing  that  can  be  said  to  have  any 
resemblance  to  a  house,  office,  or  room  used  for 
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betting.  Whether  theoonstmction  of  the  statute 
was  not  somewhat  strained  in  those  cases  to 
which  I  haye  just  referred  it  is  nnnecessanr  for 
the  purposes  of  this  case  to  decide.  In  Ckdtaway 
▼.  Mariee  (45  L.  T.  Bep.  763 ;  8  Q.  B.  Div.,  275) 
which  was  heard  by  Qtoyq,  J.,  and  myself,  and 
which  was  the  box  case,  I  felt  gpneat  hesitation  in 
holding  that  a  wooden  box  such  as  described 
conld  be  a  **  plsoe "  within  the  meaning  of  the 
Act,  bat  I  considered  that  I  was  bomid  bj  pre- 
▼ions  deoinons.  Each  case  mnst  depend  on  its  own 
particnlar  circumstances,  and  it  is  not  difficult  to 
imagine  something  placed  on  a  racecourse,  which 
without  being  a  house,  office,  or  room,  would  so 
resemble  them  and  so  partake  of  their  nature, 
when  used  for  betting  parpoees,  as  to  come  within 
the  meaning  of  the  Act.  I  do  not  attempt  to 
define  what  is  a  "place."  All  I  saj  is,  and  that 
I  say  without  hesitation,  that  this  inclosure  is  not 
a  "place"  within  the  meaning  of  this  Act  of 
Parliament.  No  point  has  been  made  that  an 
injunction  will  not  lie  to  restrain  the  commission 
of  a  criminal  oifence.  I  belieye  that  it  will  lie 
when  its  object  is  to  protect  the  shareholders 
cf  a  company  from  any  misapplication  of  its 
property,  although  such  application  may  be  pun- 
uhable  as  a  criminal  oifence.  I  think,  ther^ore, 
that  the  appeal  should  be  allowed. 

Smith,  L.J.  read  the  following  judgment: — 
This  action  is 'brought  to  reriew  in  a  court  of 
appeal  a  judgment  giyen  in  the  Queen's  Bench 
DiTision  in  the  case  of  Hatoke  y.  Dunn  (76  L.  T. 
Bep.  3^ ;  (1897)  1  Q.  B.  579),  and  the  real  ques- 
tion to  be  detmnined,  disregarding  the  form  in 
which  the  action  is  brought,  is,  whether  a  profes- 
sional bookmaker  who  carries  on  his  business  in 
the  accustomed  manner,  moving  about  an  indo- 
sore  at  a  race  meeting,  betting  with  those  of  the 
public  who  are  desirous  of  betting  with  him,  sins 
affainst  the  proyisions  of  the  Act  of  1853  (16  &  17 
Viet,  c  119),  intituled  "  An  Act  for  the  Suppre**- 
sion  of  Betting  Houses."  If  such  bookmaker 
lios  against  the  Act,  so  do  all  owners  of  race- 
courses who  knowingly  and  wilfully  permit  such 
bookmaker  to  carry  on  his  calling  in  the  inolo- 
sores  thereat;  and  each,  whether  Dookmaker  or 
owner  of  a  racecourse,  is  liable  Kb  fine  or  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not 
exceeding  six  calendar  months ;  and  eyery  person 
who  may  happen  to  be  within  the  inclosure  when 
a  professional  bookmaker  is  there  plying  his  call- 
ing is  liable  to  be  arrested  and  searched  and  taken 
baore  a  justice  of  the  peace.  Althoafl^  the 
Statute  Law  Beyision  Act  1892  (55  &  56  Vict  c. 
19)  in  one  particular  deals  with  this  Act  of  1853, 
as  also  does  the  Short  Titles  Act  1892  (55  Yict.  c. 
10),  they  are  wholly  immaterial  to  the  present 
case ;  and  the  Act  of  1853  must  be  construed  as 
if  those  Acts  had  not  been  passed  and  the  ques- 
tion had  arisen  shortly  after  the  Boyal  assent  had 
been  giyen  to  the  Act  of  1853  upon  the  20th  Aug. 
of  that  year.  Before  I  turn  to  this  Act  (upon  the 
tme  construction  of  which  the  decision  of  this 
case  entirely  depends),  1  must  point  out  that, 
prior  to  its  passing,  all  kinds  of  betting,  whether 
by  professional  bookmakero  or  by  the  public,  were 
perfectly  legal,  no  matter  where  the  bete  were 
made,  or  whether  made  upon  credit,  or  by  the 
payment  of  money  by  way  of  dei>osit  on  bets, 
which  is  called  **  ready-money  betting."  In  the 
year  1845  the  Lemlature  had  enacted  (8  &  9 
Vict  c.  109,  8.  18)  that  all  contracts  or  agree- 


ments by  way  of  gaining  or  wagering  should 
thereafter  be  null  and  yoid,  and  incapable  of  being 
enforced  in  any  court  of  law  or  equity ;  so  that 
bets,  after  the  passing  of  the  Act  of  1845,  won 
upon  horse  races  or  other  eyents,  became  mere 
debts  of  honour  incapable  of  being  enforced^ 
but  the  bet  itself,  or  betting  in  genenJ,  whether 
upon  credit  or  by  way  of  ready  money,  wher- 
eyer  carried  on,  was  in  no  way  made  illegal, 
the  only  disability  attaching  thereto  being  uiat 
money  won  by  bletting  coiud  not  be  recoyered 
if  the  loser  did  not  choose  to  pay.  Thus  far  the 
Legislature  had  gone,  and  so  mattera  stood  at 
the  time  when  the  Act  for  the  suppression  of 
betting  houses  came  to  be  passed  in  1853.  The 
material  facts  of  this  case,  and  which  are  ad- 
mitted to  be  correct,  are  as  follows :  At  Kemp- 
ton  Park  racecourse  there  is  a  piece  of  flpx>und 
of  about  a  quarter  of  an  area  in  extent,  known 
as  the  Beseryed  Inclosure,  which  is  inclosed  by 
iron  rails.  Persons  are  admitted  to  this  inclo- 
sure on  race  days,  yaiying  in  number  from  500 
to  2000,  amongst  whom  there  are  always  prof es- 
sional  bookmsucers,  yarying  from  100  to  200  in 
number.  These  bookmakers  are  admitted  to  this 
inclosure  as  members  of  the  general  public  and 
upon  the  same  terms,  both  as  to  payment  and 
re-admission.  These  bookmakers  haye  no  rights, 
interest,  or  control  in  or  oyer  the  inclosure,  nor 
haye  they  any  special  rights  or  privileges  therein. 
Each  bookmaker  is  accompanied  by  a  clerk.  The 
bookmakers  do  not  connne  themselyes  to  aiiy 
fixed  spot  in  the  inclosure,  nor  do  they  use  any 
such  apparatus  as  a  desk,  stool,  umbrella,  or 
tent,  though  any  particular  bookmaker  is  usually 
to  be  found  in  or  near  the  same  spot  of  the  in- 
closure. In  this  inclofiura  these  bookmakers 
carry  on  their  business  in  competition  with  each 
other,  betting  with  those  of  the  public  who  are 
within  the  inclosure  and  who  may  be  desirous 
of  betting  with  them,  whether  upon  credit  or  by 
way  of  ready-money  betting.  It  is  also  admitted 
to  be  the  fact  that^  from  the  commencement  of 
the  present  century — ^that  is  for  at  least  half  a 
century  before  the  passing  of  the  Betting  Act 
3853,  and  down  to  the  present  time — ^indosures 
at  race  meetings  similar  to  that  at  Kempton 
Park  haye  been  frequented  by  bookmakers,  who 
haye  therein  openly  and  habitually  carried  on 
betting  transactions  of  precisely  the  same 
chara'3ter  as  those  carriea  on  by  the  book- 
makers in  the  present  case,  that  is,  upon 
credit  and  by  way  of  ready  money;  and 
that»  until  recently,  there  had  been  no  suggestion 
that  such  betting  was  illegal.  These  being  the 
facts  of  the  case,  I  come  to  the  question,  what 
kind  of  betting  has  the  Act  of  185i3  for  the  first 
time  made  illegal.  It  cannot  be  said  that  it  has 
made  betting  upon  horseracing  or  other  eyents 
per  $e  illegal,  for  it  has  done  nothing  of  the  kind, 
and  when  I  turn  to  the  preamble  of  the  Act, 
which,  in  my  opinion,  must  first  be  read,  there  is 
no  obscurity  as  to  what  the  Legislature  aimed  at 
when  it  passed  the  Act  in  question.  The  preamble 
recites :  "  Whereas  a  kind  of  gaining  has  of  late 
sprung  up  tending  to  the  injury  and  demoralisa- 
tion of  improyident  persons  by  the  opening  of 
places  called  betting-houses  or  offices,  and  the 
receiving  of  money  in  adyance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promises 
to  pay  money  on  eyents  of  horse  races  and  the 
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like  contingencies;  for  the  suppression  thereof 
be  it  enacted."  I  panse  here  to  see  whether  in 
this  part  of  the  Act  (and  which,  be  it  remembered, 
is  the  part  in  which  the  Legislature  has  declared 
the  object  it  had  in  view  in  passing  the  Act)  it 
can  be  said  that  the  business  of  a  professional 
bookmaker,  when  carried  on  hj  him  in  an  inolo- 
snre  at  a  race  meeting  in  the  ordinary  waj,  in  the 
circumstances  above  stated,  was  aimed  at  by  the 
Legislature,  and  was  the  mischief  it  intended  to 
put  down.  Assuredly  it  cannot  be  so  said. 
First  of  all,  the  business  of  a  professional  book- 
maker at  a  race  meeting,  whether  on  credit  or 
for  ready  money,  was  not  "a  kind  of  gaming*' 
which  had  "  of  late  sprung  up.*'  It  was  as  old  as 
the  present  century.  Secondly,  bookmakers  at  a 
race  meeting  ordmarily  "open"  no  "places 
called  betting  houses  or  offices'*  or  anything 
eqniralent  to  ^em,  nor  »  <•  owner,  or  oooa^er^ 
such  houses  or  offices  "  do  they  receive  money  in 
adyance.  Thirdly,  it  will  be  noticed  that  this 
then  well-known  business  of  a  professional  book- 
maker at  race  meetings  is  not  mentioned  in  this 
preamble,  and  it  wifi  not  be  found  alluded  to 
throughout  the  Act.  It  appears  to  me  when 
this  part  of  the  Act  is  considered  that  the  then 
well-known  business  of  professional  bookmakers 
at  race  meetings  was  not  only  not  aimed  at 
by  the  Legislature,  but  was  purposely  omitted. 
If  the  object  of  the  Legislature  was  to  brinff 
within  the  meshes  of  the  Act  the  accustomed 
business  of  professional  bookmakers  at  race 
meetings — ^a  business  which  for  upwards  of  half  a 
century  had  been  notoriously  carried  on  thereat 
throughout  the  kingdom — it  is  inconceivable 
that  the  preamble  should  have  confined  (and,  as 
I  think,  studiously  confined)  the  declared  object 
of  the  Act  to  a  kind  of  gaming  which  had  then  of 
late  sprung  up  by  the  opening  of  places  called 
betting- houses  or  offices,  and  the  receipt  of  money 
In  advance  by  the  owners  and  occupiers  thereof. 
Moi^eover,  it  appears  to  me  to  be  out  of  all  reason 
to  think  that  this  Act  for  the  suppression  of  betting 
houses  and  offices  was  aimed  at  the  owners  of 
racecourses  who  permitted  their  inclosures  to  be 
used  in  the  then  well-known  and  accustomed 
manner.  Mr.  Asquith,  in  a  very  excellent  argu- 
ment for  the  respondent,  sought  to  ^t  rid  of  the 
effect  of  this  preamble  by  making  his  point  upon 
a  later  part  of  the  Act  which  I  have  hereafter  to 
deal  with.  Now,  what  effect  has  the  preamble  of 
an  Act  of  Parliament  when  the  Act  has  to  be  con- 
strued P  I  do  not  doubt  that,  if  the  words  of  the 
enacting  part  of  an  Act  of  Parliament  are  clear 
and  unambiguous,  they  must  be  construed  accord- 
ing to  their  ordinary  meaning,  even  although  by 
so  doing  the  Act  is  extended  beyond  what  is 
shown  to  be  its  object  by  its  preamble.  But  the 
preamble  must  always  play  an  important  part  in 
the  construction  of  a  statute.  In  Stowell  v.  Zotu:h 
(Plowden,  369)  Dyer,  G.J.  calls  the  preamble  of  a 
statute  "  a  key  to  open  the  minds  of  the  makers 
of  the  Act,  and  the  mi^hief  which  they  intended 
to  redress."  Lord  Goke  said :  "  The  rehearsal  or 
preamble  of  the  statute  is  a  good  means  to  find 
out  the  meaning  of  the  statute,  and,  as  it  were, 
a  key  to  open  Sie  understanding  thereof"  (Go. 
Litt.  79a,  and  4th  Inst  300).  Lord  Tenter- 
den,  when  delivering  th«)  considered  judgment 
of  the  Gourt  of  King's  Bench  in  the  year  1830, 
in  Halton  v.  Cove  (1  B.  &  Ad.  538,  at  558)  thus 
sums  up  the  matter :  "  It  is  very  true,  as  was 


argued  for  the  plaintiff,  that  the  enacting  w<»ds 
of  an  Act  of  Parliament  are  not  always  to  be 
limited  bj  tiie  words  of  the  preamble,  but  must 
in  many  instances  go  beyond  it.  Yet,  on  a  sound 
construction  of  every  Act  of  Parliament,  I  take  it 
the  words  in  the  enacting  part  must  be  confined 
to  that  which  is  the  plain  object  and  general 
intention  of  the  Legislature  in  passing  the  Act, 
and  that  the  preamble  affords  a  very  good  due  to 
discover  what  that  object  was.*'  Mr.  AsquiUi's 
contention  is  that  the  enacting  parts  of  the  Act 
of  1853  are  such  that  they  clearly  extend  the 
Act  beyond  the  limited  objects  declared  in  its 
preamble,  and  that  bookmakers  carrying  on  their 
business  within  inclosures  at  race  meeting^  in  Uie 
ordinary  way  are  within  the  enacting  paita  of  the 
Act,  notwithstanding  its  preamble.  He  must 
admit,  if  this  be  so,  that  owners  of  racecourses 
who  knowingly  and  wilfully  permit  such  business 
to  be  carried  on  within  their  inclosures  are  equally 
liable,  with  the  professional  bookmaker,  to  fine  or 
imprisonment.  Then  what  is  it  that  this  Act  of 
1853  in  its  enacting  parts  h^  s  enacted.  By  sect  1 
it  enacts  first  that  no  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used  for  the  purpose 
of  the  owner,  occupier,  or  keeper  thereof,  or  any 
person  using  the  same,  or  of  any  person  having 
the  care  or  managem^'nt,  or  in  any  manner  con- 
ducting the  business  thereof,  betting  with  persons 
resorting  thereto,  that  is  to  say,  bet  ring  either  on 
credit  or  by  way  of  ready  money ;  and  secondly, 
it  enacts  that  no  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  such  owner,  occupier, 
keeper,  or  person  as  aforesaid  as  or  for  the  con- 
sideration for  any  assurance,  undertaking,  promise, 
or  agreement,  express,  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing, 
on  any  event  or  contingency  of  or  relating  to 
any  horse  race.  This  in  express  terms  nits 
what  is  in  the  preamble,  namely,  bettine 
by  way  of  deposit.  This  section  does  go  beyona 
the  preamble  in  this,  that  it  embraces  and 
renders  illegal  betting  by  way  of  credit  which 
is  not  within  the  preamble,  as  also  betting  by 
way  of  ready  money  which  is  within  the  preamble, 
but  only,  l>e  it  obs*»rved,  if  either  takes  place 
in  the  prohibited  premises.  There  are  also  other 
words  in  the  enacting  section  which  I  will  refer 
to  hereafter.  These  two  classes  of  betting  were 
held  to  be  distinct  offences  by  Lord  Goleridge, 
G.J.  and  Gollins,  J.  in  Bond  v.  Plunib  (70  L.  T. 
Rep.  405 ;  (1894)  1  Q.  B.  169).  This  first  section 
thirdly  enacts  that  every  house,  office,  room,  or 
other  place  opened,  kept,  or  used  for  the  purposes 
aforesaid  or  any  of  them  (that  is,  for  betting  on 
credit  or  by  way  of  ready  money)  is  declared  to 
be  a  common  nuisance,  and  contrary  to  law. 
Sect.  2  enacts  that  every  house,  office,  room,  or 
place  opened,  kept,  or  used  for  the  purposes  afore- 
said, or  either  oz  them,  shall  be  taken  and  deemed 
to  be  a  common  gaming-house  within  the  Act  of 
1845  (8  &  9  Yict.  c.  109).  If  a  house  is  proved  to 
be  a  common  gaming-house  all  persons  found 
therein  may  be  arrested,  searched,  and  brought 
before  a  lustice  of  the  peace,  and  every  owner  or 
keeper  of  such  house,  and  every  person  having 
the  care  or  management  thereof  is  liable  to  a 
maximum  penalty  of  lOOZ.  or  six  months  imprison- 
ment with  or  without  hard  labour.  Sect*  11 
appears  to  me  to  have  practically  the  same  effect  as 
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sect  2,  and  it  gives  express  power  of  entry  into 
any  hooae,  office,  room,  or  place  kept  or  naed  as  a 
bettiiuf-house  or  office,  and,  if  necessary,  to  ase 
f oroe  £>r  making  such  entry,  whether  by  breaking 
doors  or  otherwise,  and  it  also  gires  express 
powers  of  arrest  and  search  therein.  Sect.  12 
gives  similar  powers  to  the  metropolitan  police 
within  the  metropolis.  So  much  for  the  sections 
relating  to  the  premises  on  which  betting  is  pro- 
hibited by  the  Act.  I  now  come  to  sect.  3,  which 
deals  with  the  persons  owning,  occupying,  or 
using  the  same.  This  section  makes  the  doing  of 
three  things  criminal,  and  subjects  the  offender  to 
penalties  similar  to  those  above-mentioned.  The 
^rst  offence  is  for  any  person,  being  the  owner  or 
occapier  of  any  house,  office,  room,  or  other 
place,  or  a  person  using  the  same,  to  open« 
keep,  or  use  the  same  for  the  purpose  of 
betting  with  persons  resorting  thereto,  %,e., 
upon  credit  or  by  way  of  rea^y  money.  The 
second  offence  is  for  any  person,  being  the 
owner  or  occupier  of  any  house,  room,  office, 
or  other  place,  to  knowlngbf  and  wilfully  permit 
the  same  to  be  opened  kept  or  used  by  any  other 
person  for  the  purposes  aforesaid  or  either  of  them 
that  is,  betting  upon  credit,  or  by  way  of  ready 
money.  And  the  third  offence  is  for  any  person 
to  have  the  care  or  management  of,  or  in  any 
manner  assist  in  conducting  the  business  of,  any 
bouse,  office,  room,  or  place  opened,  kept  or  usei 
for  the  pur{k)ee8  aforesaid,  or  either  of  them, 
which  means  the  assisting  in  the  conduct  of  the 
business  of  a  betting-bouse  for  carrying  on  betting 
either  on  credit  or  for  ready  money.  Neither  this 
section,  nor  the  Act,  prohibits  persons  (other  than 
professional  bookmakers)  resorting  to  betting- 
houses  for  the  purpose  of  betting  therein,  though, 
if  found  there  they  are  liable  to  arrest  and  search 
and  to  be  taken  before  a  justice  of  the  peace. 
When  the  preamble  and  these  sections  of  the  Act 
are  read  t(^ther,  as  they  must  be  in  order  to 
understand  the  true  scope  of  the  Act,  in  my  judg- 
ment the  enacting  sections  have  reference  to  the 
opening,  keeping,  and  using  of  betting-houses, 
imoeH,  and  rooms  or  other  places  akin  or  equiva- 
lent thereto,  wherein  the  business  of  a  betting- 
bouse  or  betting-office  is  carried  on.  There  are 
words  in  the  enacting  sections  which  are  not  to 
be  found  in  the  preamble ;  for  instance,  the  words 
"  room  or  other  place,"  "  any  person  using  the 
same,"  and  "  anv  person  having  the  management 
of  the  business  ;  out  these  words  were  inserted 
in  my  judgment  not  for  the  purpose  of  extending 
the  operation  of  the  Act,  and  of  embracing  cases 
not  within  its  operation,  but  for  the  better  carry- 
ing out  of  the  ODJect  intended,and  reaching  every 
kind  of  evasion  which  might  otherwise  have  beeoi 
attempted,  and  that  this  was  the  view  of  Lush,  J. 
will  be  seen  upon  reference  to  a  passage  in  his 
judgment  in  the  case  of  Haigh  v.  The  Town  Coun* 
eil  cf  Sheffield  (L.  Bep.  10  Q.  B.  102,  at  109)  with 
which  pass^e  I  entirely  agree.  In  my  opinion 
when  xh&  Cpgislature  added  throughout  the 
enactiing  sections  of  the  Act,  the  words  '*  other 
place  **  or  "  place,**  and  abstained  from  defining  as 
it  did,  what  those  words  should  mean,  it  did  so,  not 
for  the  purpose  of  extending  the  ambit  of  the  Act, 
bat  in  order  to  leave  it  to  the  court,  as  each  case 
arose,  to  determine  whether  the  individual  charged 
was  or  was  not  in  fact  attempting  to  evade  and 
STsding  the  Act  by  carrying  on  the  business  of  a 
betting-house  in  a  "  place  '*  akin  or  equivalent  to 
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that  of  a  betting  house  or  office,  though  not 
actually  in  a  house  or  office.  It  is  for  this  purpose 
that  the  words  "  room,'*  "  other  place,"  "  place," 
"  any  person  using  the  same,*'  "  any  person  naving 
the  management  of  the  same  "  were  added.  If  a 
person  carries  on  the  business  of  betting,  in  a 
place  akin  to  that  of  a  bet  ting- house,  whether 
such  place  is  set  up  upon  a  racecourse  or  elsewhere, 
then  he  is  guilty  of  the  betting  made  illegal  by 
the  Act,  for  he  is  then  carrying  on  the  business  of 
a  betting-house  in  a  prohibited  place.  It  is  the 
user  of  the  prohibited  place  for  the  bumness  of 
betting  which  is  struck  at  by  the  Act.  This,  in  my 
judgment,  is  the  true  construction  of  the  Act  for 
the  suppression  of  betting-houses.  The  Scotch 
case  cited  by  Mr.  Joseph  Walton  {Henretiy  v. 
Hart,  13  Bettie  (Court  of  Justiciary  Cases) ,  4th 
series,  9),  supports  my  view  of  the  Act.  I  now 
come  to  three  cases  decided  upon  the  Act  which, 
in  my  view,  have  an  important  bearing  upon  the 
case.  There  are  but  three  cases  in  the  books 
during  the  forty -four  ^ears  that  the  Act  of  1853 
has  been  in  operation,  in  which  professional  book- 
makers at  race  meetings  have  been  proceeded 
against  under  the  Act.  In  each  the  bookmaker 
was  convicted,  but  the  grounds  upon  which  the 
conviction  was  upheld  ai'e  most  significant.  The 
first  case  is  that  of  Shaw  v.  Morley  in  1868  (19 
L.  T.  Bep.  15 ;  L.  Bep.  3  Ex.  137),  which  related 
to  a  plot  of  ground  outside  the  inclosure  at  Don- 
caster  race  stand  upon  which  had  been  erected  a 
wooden  structure  of  five  feet  high,  fronting  two 
ways,  one  to  the  course,  the  other  to  the 
inclosure.  It  was  covered  with  green  baize,, 
and  had  boards  used  as  desks  fronting  each 
way.  Upon  this  structure  were  the  words 
**  William  Nichoil  of  Nottingham,"  and  papers, 
partly  printed  and  partly  written,  with  the 
names  of  the  racehoraes  and  betting  prices.  The 
betting  lists  so  exhibited  had  on  tuem  the  odds 
upon  and  against  each  horse  in  each  race,  which 
William  Nicuoll,  the  proprietor  of  the  structure, 
was  willing  to  bet.  The  appellant  Shaw  trans- 
acted the  t)etting  businesn  so  carried  on  atone 
frontage  of  this  structure  for  Nichoil.  Kelly, 
C.B.,  and  Martin  and  Pigott,  BB.,  held  that 
what  Shaw  was  doin}<  was  within  sect.  3  of  the 
Act,  and  quite  rightly,  for  what  he  was  doing 
was  in  truth  and  in  fact  carrying  on  the  business 
of  a  betting  hoase  or  office,  if  not  in  a  betting 
house,  office,  or  room,  at  any  rate  in  a  place 
akin  or  equivalent  thereto,  and  was,  therefore, 
carrying  on  a  betting  business  in  a  prohibited 
place.  If  Shaw  had  not  been  convicted  because 
ne  was  not,  in  fact,  using  a  betting  house  or 
office,  the  Act  would  clearly  have  been  evaded, 
for,  as  I  have  said,  a  man  may  well  set  up  and 
use  a  betting  house  or  office,  or  other  place  akin 
or  equivalent  thereto  upon  a  racecourse,  and 
carry  on  the  business  of  a  betting-house  thereat. 
The  next  case  is  that  of  Bows  v.  Fenwick,  in 
1874  (30  L.  T.  Bep.  524;  L.  Bep.  9  C.  P  339). 
This  case  went  a  step  in  advance  of  the  last,  but 
was  really  decided  upon  similar  grounds.  In  this 
case  a  professional  bookmaker  upon  the  Boodee 
at  Chester  during  the  races  stood  upon  a  stool, 
two  feet  six  inches  high,  over  which  was  a  large 
umbrella  capable  of  covering  several  persons,  upon 
which  was  painted  **  G.  Bows,  Yictoria  Club, 
Leeds,"  and  which  umbrella  was  fixed  into  the 
ffround  with  a  spike.  There  was  also  a  card  ex- 
hibited— *'  We  pay  all  bets  first  past  the  post.' 
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The  oonrt — which  Oonfiisted  of  Lord  Coleridse, 
G.Jm  and  Brett  and  Denman,  J  J. — ^held  that  this 
basinesfi  so  carried  on  by  the  bookmaker  was 
within  sect.  3  of  the  Act  of  1853,  because  the  book- 
maker  was  carrying  on  his  business  in  what  Lord 
Coleridge,  C.J.  called  "  a  fixed  and  ascertained 
place."  Brett,  J.  said  that  "  the  kind  of  gaming 
prohibited  is  the  opening  and  keeping  a  place  for 
the  purpose  of  gaming  or  betting  with  persons  re- 
sorting thereto---a  fixed  place  to  which  all  persons 
may  resort."  Denman,  J.  said  that  it  was  enough 
to  bring  the  place  used  by  the  appellant  within 
the  Act  because  there  was  "  a  piece  of  ground 
ascertained  and  appropriated  by  the  appellant  for 
carrying  on  his  proceedings."  The  ratio  decidendi 
of  these  learned  judges  appears  to  me  to  be  that 
the  evidence  showed  that  the  appellant  was  carry- 
ing on  his  business  of  betting  within  a  prohibited 
place,  that  is,  a  place  akin  or  equivalent  to  that  of 
a  betting  house  or  office,  and  that  this  was  the  in- 
ference which  they  drew  from  the  facts  proved.  I 
do  not  dissent  from  the  inference,  but  I  think  that 
it  is  the  limit  to  which  the  provisions  of  the  Act 
can  be  extended.  The  last  case  is  tbat  of  GaUa- 
way  V.  Marietta  in  1881  (45  L.  T.  Rep.  763;  8 
Q.  B.  Div.  275).  In  this  case  the  court  went 
further,  and,  with  submission,  I  think  went  too 
far.  A  bookmaker,  together  with  a  companion, 
rarried  on  his  business  of  betting  at  Four  Oaks 
Park  races  within  the  inclosure,  the  companion 
standing  upon  a  small  wooden  box  unattached  to 
the  ground.  The  court  (Grove  and  Lopes,  L.JJ.) 
held  this  to  be  within  sect.  3  of  the  Act.  Grove,  J. 
held  it  to  be  so  because  the  box  defined  a  certain 
spot.  Lopes,  J.,  after  pointing  out  that  putting 
down  a  piece  of  matting  and  standing  upon  it 
would  have  been  th«^  same  thing,  assented  with 
much  doubt  to  upholding  tbe  conviction,  thinking 
himself  bonnd  by  Bowe  v.  Fenwiek  {uhi  sup.).  I 
cannot  think  that  the  correct  inference  in  this 
case  was  drawn,  viz.,  that  this  appellant  was  keep- 
ing or  using  a  place  akin  or  equivalent  to  abetting 
house  or  office.  But.  whatever  may  be  said  of  these 
thi*ee  canes,  there  is  this  undeniable  fact  apparent  in 
each — that  not  one  of  the  eieht  learned  juages  who 
respectively  decided  them  (Kelly,  C.B.,  Martin,  B., 
Pigott,  B ,  Lord  Coleridge,  C.J .,  Brett,  Denman, 
Grove,  and  Lopes,  JJ.)  would  have  held  the  con- 
victed bookmaker  to  have  brought  himself  within 
the  Act  cf  1853,  had  it  not  been  for  tbe  special 
uses  he  had  made  of  the  particular  desk,  the 
stool  and  umbrella,  and  the  box.  It  is  immaterial 
whether  the  right  inference  was  drawn  or  not  from 
the  proved  facts  of  the^e  cases ;  the  point,  and  a 
most  important  point  it  is,  is  that  not  one  of 
these  learned  judges  would  have  held  the  point 
ten  'ble  that  professional  bookmakers,  by  using  an 
inclosure  at  a  race  meeting,  as  they  did  in  the 
present  cas«*,  had  brought  themselves  within  the 
Act  of  1853.  and  had  it  not  been  for  tbe  special 
uses  which  had  been  mnde  of  the  desk,  t^e  stool 
and  umbrella,  and  the  box  in  these  cases,  the  con- 
victions would  obviously  have  b^en  quashed. 
There  is  therefore  a  formidable  consensun  of 
judicial  opinion  to  be  set  off  against  the  opinion 
of  the  five  learned  judges  who  decided  in  the 
present  year  the  case  of  Hawke  v.  Dunn{ubi  eup.). 
1  do  not  propose  to  deal  with  the  numerous  cases 
which  have  arisen  about  the  user  of  rooms  at 
public-houses  by  betting  men  when  carrying  on 
their  business  of  betting  with  persons  resorting 
thereto,  for  **  house  "  a  jd  "  room  "  are  specifically 


mentioned  in  the  Act  as  two  of  the  prohibited 
places  when  used  by  a  betting  man  for  the  cann- 
ing on  of  his  business  of  betting  therein,  and  m 
m?  judgment  these  cases  have  no  application  to 
betting  in  an  inclosure  at  a  racecourse  in  the 
usual  way  as  in  Uie  present  case.  There  are, 
however,  two  cases,  decided  in  1874,  to  which  I 
must  refer.  The  first  is  the  case  of  Eastwood  v. 
Miller  (30  L.  T.  Eep.,  716 ;  L.  Rep.  9  Q.  B.  440). 
In  this  case  the  occupier  of  inclosed  grounds  con- 
taining nearly  four  acres  was  charged  that  he  did 
unlawfully  use  a  certain  place,  to  wit,  a  field,  for 
the  purpose  of  betting  on  a  certain  pigeon  shoot- 
ing match  for  money,  contrary  to  16  <&  17  Yict,  c. 
119,  s.  3.  It  is  true  that  professional  bookmakers 
were  present,  but  Lusb,  J.  apparently  took  the 
question  to  be  whether  the  appellant  permitted 
the  place  to  be  used  for  the  purpose  of  betting, 
and  Archibald,  J.  said :  "  There  are  two  questions : 
first,  whether  this  place  is  a  place  within  tbe 
meaning  of  16  &  17  Yict.  c.  119 ;  and  secondly, 
whether  there  is  evidence  that  it  was  permitted 
to  be  used  for  the  purpose  of  bdtting.'*  I  most 
point  out  that,  if  this  was  the  question,  there  was 
no  offence  committed,  for  it  cannot  be  contended 
that  owning,  Of^cupying,  keeping,  or  using  a  place 
for  persons  betting  therein  tnt^  se  is  any  offence 
wit  bin  the  Act.  It  is  also  r(>markable  that  neither 
Shaw  V.  Morley  (uhi  sup.)  nor  Bows  v.  Fenwiek 
(ubi  sup.)  was  called  to  the  attention  of  the  court 
It  may  be  that  the  latter  case  had  not  been  pub- 
lished in  the  reports  before  the  day  when  Eatt- 
wood  V.  Miller  {ubi  sup.)  was  decided,  and  it  should 
aUo  be  noticed  that  Eastwood  v.  Miller  was  only 
argued  on  one  side.  If  this  case  decided  that  a 
professional  bookmaker,  moving  about  a  four- 
acre  field  and  bettinc?  with  persons  desirous  of 
betting  with  him,  is  using  a  place  akin  or  equi- 
valent to  a  betting  house  or  office,  I  respectfully 
pay  that  in  my  judgment  the  decision  is  wrong. 
The  other  case  is  that  of  Haigh  t.  The  Town 
CouncU  of  Sheffield  (L.  Rep.  10  Q.  B.  102),  in 
which  the  appellant  was  charged  with  keeping 
and  wilfully  permitting  a  cricket  ground  of  which 
he  was  occupier  to  be  used  by  certain  persons  for 
the  purpose  of  betting  with  persons  resorting 
thereto.  Fifteen  or  twenty  professional  book- 
makers stood  on  chairs  and  stools  in  different 
parts  betting  with  different  persons,  and  each  had 
a  man  behind  him  recoraing  the  bets.  The 
magistrate  convicted  the  appellant,  and  the  Cloart 
of  Queen's  Bench  (Blackburn,  Miller,  and  Lush, 
J  J.)  held  that  they  were  right  If  this  conviction 
had  been  supported  upon  the  inference  drawn  in 
Bows  V.  Fenwiek  (uhi  sup.)  I  should  have  had 
nothing  to  say  to  it,  but  it  does  not  appear  to  have 
been  so.  Blackburn,  J.  at  p.  105  said :  "  By  sect  3 
it  is  made  an  offence  in  the  owner  or  occupier 
t  >  permit  the  place  to  be  kept  or  used  for  the 
purpose  of  betting.  It  must  be  taken  on  the 
statem*-nt  of  the  case  that  tbe  appellant  was  well 
aware  of  what  was  going  on  *' ;  and  at  p.  107 : 
**  The  magistrate  was  thei^ore  righc  in  saying  the 
appellant  did  permit  the  place  to  be  used  for 
betting ;  on  the  principle  that  a  man  must 
be  taken  impliedly  to  be  answerable  for  what  he 
knows  to  be  the  ordinary  consequence  of  what  he 
expressly  permits."  To  use  or  permit  a  place  to 
be  used  lor  the  purpose  of  betting,  as  before 
pointed  out,  is  no  offence  at  all;  but  to  use  or 
permit  a  betting  house,  office,  or  room,  or  other 
place  akin  or  equivalent  thereto,  to  be  used  for 
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the  purpose  of  carrying  on  the  business  of  a 
betting  noaae  or  office  is  the  offence  created  by 
the  Act  and  what  is  rendered  illegal.  If  this 
case  decides  that  professional  bookmakers  moving 
about  a  field*  betting  with  those  of  the  public  who 
are  willing  to  bet  with  them,  are  carrying  on  the 
business  of  a  betting-house  in  a  place  akin  or 
equivalent  to  that  of  a  betting  house  or  office,  I 
do  not  agree  with  it,  and  I  think,  if  this  be  so. 
that  this  decision,  as  well  as  Eastwood  y.  Miller 
inbi  8up.),  is  wroncr.  Lord  Ooleridge,  G.J.  and  I, 
in  1888,  in  the  case  of  Snow  t.  HiU  (52  L.  T.  Rep. 
S59 ;  14  Q.  B.  Div.  588)  h^ld  that  the  appellant, 
vho  was  charged  that  he,  being  a  person  using  a 
certain  place,  to  wit,  a  reserved  portion  of  a  field, 
unlawfully  did  use  the  said  place  for  the  purpose 
of  betting  with  persons  resorting  thereto,  was  not 
within  the  Act  of  1853,  because  he  exercised  his 
business  of  bookmaker  upon  no  ascertained  piece 
of  ground,  in  other  words,  upon  no  premises  akin 
or  equivalent  to  a  betting  house  or  office,  as  in 
8kaw  T.  Morley  {ubi  «tfp.),  Bow8  v.  Fentoick  {ubi 
»up.),  and  as  had  been  held  in  OoUaway  v.  Maries 
{ubi  sup.),  and  we  followed  the  more  recent  cases 
in  preference  to  Eastwood  v.  Miller  {ubi  sup.),  and 
Haigh  t.  The  Town  Council  of  Shefield  {ubi  siw.), 
It  is  a  mistake  to  saj,  as  Hawkins,  J.  said  in  Jtteg. 
V.  Preedy  (17  Cox.  433)  in  1888,  and  aeain  in 
Hawke  V.  Dunn  {ubi  sup.),  that  we  decided  Snow 
V.  SiU  {ubi  sup.)  upon  tne  ground  that  there  was 
no  evidence  that  the  bookmaker  was  carrying  on 
the  business  of  a  bookmaker,  but  was  only  carry- 
ing on  betting  as  one  of  the  public.  The  view  of 
Sncw  V.  HiU  {ubi  sup.)  taken  by  Lindley,  L.J.  in 
Liddell  y.  Lofthouse  (74  L.  T.  Itep.  139 ;  (1896) 
1  Q.  B.  ^5)  is  correct,  and  I  also  entirely  agree 
in  his  judgment  therein  when  he  drew  the 
inference  and  held  that  the  hoarding  in  that 
case  waa  a  "  place  "  within  the  meaning  of  the  Act. 
I  also  agree  with  what  Lindley,  L.J.  said  of  the  case 
of  Doggett  t.  Cattems  {ubi  sup.),  and  I  have  nothing 
to  add  thereto.  For  the  reasons  above  I  am  of 
opinion  that  to  use  an  inclosure  at  a  race  meeting, 
as  it  was  used  in  the  present  case,  is  not  the  user 
of  a  place  akin  or  equivalent  to  a  betting-house 
or  betting-offioe,  which  is  what  is  prohibited  by 
the  Act.  In  my  judgment  the  case  of  HawJee  v. 
Dimn  {ubi  sup.)  was  not  correctly  decided,  and 
the  court  was  not  justified  in  extending  the 
meaning  of  the  Act,  as  it  did,  by  in  reality 
striking  out  the  dominant  words  "  house,  office, 
or  room,"  and  relying  upon  the  words  *' other 
place"  as  if  they  were  the  dominant  words  of 
the  section.  If  this  construction  of  the  Act 
be  correct  the  dominant  words  are  mere  sur- 
plusage, which  is  a  construction  that  I  caimot 
adopts  and  in  my  judgment  this  appeal  must  be 
allowed. 

BiGBT,  L.J.  read  the  following  judgment: — I 
have  the  misfortune  to  differ  in  this  case  from  my 
learned  brothers,  but,  as  I  have  formed  an  opiuion 
differing  -  from  theirs,  I  feel  bound  to  give  my 
reasons  at  considerable,  but  1  hope  not  undue, 
length.  The  facts  admitted  in  this  case,  so  far 
as  they  s^pear  material,  are  as  follows : — The 
"  Beserved  Inclosure,"  as  it  is  called,  is  part  of 
the  lands  called  "  The  Kempton  Park  Race- 
conrae,**  owned  and  occupied  bj  the  defendant 
company,  and  does  not  exceed  a  quarter  of  an 
acre  in  area.  Its  linear  dimensions  appear  to  be 
about  forty  yards  by  thirty.  At  one  end,  being 
that  most  distaiit  from  the  actual  racecourse,  it 


consists  of  raised  tiers  of  seats  covered  over  with 
a  roof  forming  part  of  the  grand  stand  The 
i*est  of  the  indosure  is  fenced  off  from  the  ad- 
joining land  by  iron  rails,  but  it  is  not  covered 
in.  Professional  betting  men,  or  bookmakers, 
frequent  the  inclosure  on  race-days  in  numbers 
varying  from  100  to  200.  The  whole  number  of 
peraons  admitted  to  the  inclosure  on  race-days 
varies  from  500  to  2000.  The  bookmakers  attend 
for  the  purpose  of  carrying  on  their  business 
there  in  manner  described  in  the  particulars.  Of 
other  members  of  the  public  frequenting  the 
inclosure  the  greater  number  go  there  for  the 
purpose  of  backing  horses  with  oookmakers,  but 
a  certain  number  do  not  bet  at  all.  The  book- 
maker in  the  inclosure  invariably  carries  on  the 
practice  of  betting  there  as  described  in  the  par- 
ticulars. He  does  not  confine  himself  to  any 
fixed  spot  in  the  incloi^ure,  nor  does  he  use  any 
such  apparatus  as  a  desk,  stool,  umbrella,  or  tent, 
though  any  particular  bookmaker  is  usually  to  be 
found  in  or  near  the  same  part  of  the  inclosure. 
With  a  few  exceptions,  when  betting  takes  place 
on  future  events,  the  betting  is  confined  to  betting 
on  the  races  of  the  day;  and  no  betting  com- 
mences on  any  individual  race  befoi'e  the  names 
of  the  horses  which  are  going  to  run  in  that  race 
are  announced  on  the  telegraph  board,  usually 
about  a  quarter  of  an  hour  before  the  time  ap- 
pointed for  the  luce  to  be  run.  Such  betting  is 
known  as  post  betting,  and  continues  in  most 
cases  till  the  fall  of  the  flag  when  the  horses 
start,  and  bets  are  frequently  made  while  the 
race  is  being  run.  Members  of  the  general  public 
are  general^  backers,  and  each  selects  as  a  rule 
one  horse  which  he  desires  to  back.  In  general  it 
is  the  object  of  the  bookmaker  to  back  the  field 
against  as  many  horses  as  possible.  These  general 
propositions  are,  however,  subject  to  important 
exceptions  as  pointed  out  in  the  particulars.  The 
pi'actice  of  calling  out  the  odds  which  Le  will 
give  or  take  in  respect  of  a  particular  horse  is 
largely  adopted  by  every  booicmaker  betting  in 
the  inclosure,  for  the  purpose  of  attracting  the 
attention  of  backers.  No  person  in  the  inclosure 
is  admitted  with,  or  has  any  greater  or  less  right 
to  act  as  a  bookmaker  than  any  other  person, 
although  in  fact  and  practice  the  limited  number 
of  persons  who  do  ace  in  that  capacity  collectively 
form  the  market  for  such  bets  as  tbe  I'est  of  the 
public  or  the  backers  wish  to  make.  Some  book- 
makers carry  on  a  ready-money  business  in  the 
inclosure,  that  is,  they  usually  require  the  backer 
to  deposit  his  stake  in  respect  of  the  bet  at  the 
time  the  bet  is  made.  Others  do  the  greater  part 
of  their  business  on  credit,  that  is  to  say,  no 
mooey  is  deposited  on  either  side,  but  they  only 
do  business  in  this  way  with  persons  whom  they 
know  to  be  of  good  credit.  Should  any  person 
unknown  to  them  offer  to  bet  with  them,  they 
would  either  decline  to  bet  or  require  such  person 
to  deposit  his  stake.  All  the  above  facts  are  to 
be  found  in  the  pleadings  or  particulai*B,  and  are 
taken  and  admitted  to  be  true.  In  their  defence 
(paragi*aph  2)  the  defendant  company  denied  that 
it  knowinelv  and  wilfully  permitted  the  inclosure 
to  be  used  for  the  purposes  alleged,  but  before  the 
Lord  Chief  Justice,  and  again  before  the  Court 
of  Appeal,  it  was  distinctly  admitted  thatthedefen- 
dant  company,  knowing  the  facts  as  to  the  user  of 
the  inclosure  above  referred  to,  went  on  admitting 
persons  to  the  inclosure  and  charging  them  an 
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extra  fee  for  admiBsion  thereto,  and  in  that  sense 
permitted  the  user.  On  this  admission  it  would 
seem  that  the  defendant  company  does  in  law 
permit  the  user  such  as  is  shown  in  the  particulars 
of  the  incloeure.  As  a  sort  of  supplement  to  the 
particulars,  there  is  an  important  statement  of 
fact  with  reference  to  what  has  taken  place  in 
other  indosures,  which,  so  far  as  is  necessary,  will 
he  dealt  with  hereafter  when  the  effect  of  the 
preamble  is  considered.  On  the  admitted  facts 
the  following  observations  occur:  The  area  of 
the  inclosure  does  not  equal  that  of  many  rooms 
that  might  be  mentioned.  If  th^re  <%a8  an 
average  attendance  of  bookmakers  (150),  the  whole 
area  (about  1200  yards)  would  afford  on  an 
average  for  each  bookmaker,  if  they  distributed 
themselves  evenly,  about  eight  superficial  yards, 
the  area  of  only  a  very  small  room  or  office  of 
eight  feet  by  nine  feet.  If  however,  as  is  pro- 
bable, the  bookmakers  take  their  positions  on  the 
outside  of  the  inclosure,  as  being  the  place  where 
they  would  be  most  easily  found,  there  would  not 
be  a  lineal  yard  for  each  bookmaker.  It  is 
true  that  the  position  of  a  particular  bookmaker 
in  the  inclosure  is  not  fixed  to  any  particular 
spot,  or  indicated  by  any  mark,  but  as  he  is 
usually  to  be  found  in  or  near  the  same  part  of 
the  inclosure,  it  seems  plain  that  he  must  practi- 
cally confine  himself  to  a  space  in  the  inclosure 
not  exceeding  the  dimensions  of  a  very  small 
room.  During  the  qnai*ter  of  an  hour  or  so 
within  which  the  betting  on  a  particular  race  is 
practically  confined,  the  inference  must  be 
that  for  practical  purposes  he  may  be  as  easily 
found  by  those  who  look  for  him,  as  though 
he  were  all  the  time  seated  at  a  desk,  or 
standing  on  a  box  or  platform  of  his  own. 
Duiing  the  same  time  his  opportunities  of  betting 
with  persons  who  resort  to  the  inclosure,  and 
their  chance  of  finding  him  to  bet  with,  will  be 
as  great  as  if  he  were  in  a  house,  room,  or  office. 
Lastly,  subject  to  the  question  whether  the  in- 
closure is  a  place  within  the  meaning  of  the  Act, 
it  is  plain  that  the  kind  of  betting  carried  on 
there  is  that  which  was  struck  at  by  the  Act,  for 
the  bookmakers  not  only  bet  with  persons  resort- 
ing to  the  inclosure,  but  receive  deposits  on 
proniises  to  pay,  though  this  practice  is  subject  to 
the  limitations  mentioned  by  the  particulars. 
The  three  main  points  for  decision  are — (1.) 
Whether  the  inclosure  is  a  place  within  the 
meaning  of  the  Act.  (2.)  Wheuier  it  is  kept,  or 
permitted  to  be  used  by  the  defendant  company 
tor  any  purpose  forbidden  by  the  Act  (3) 
Whether  there  is  anything  in  the  Act  from  which 
it  can  safely  be  inferred  that  such  an  inclosure 
was  intended  to  he  excepted.  Having  regard  to 
the  admibsion  made  at  the  trial,  No.  2  seems  to 
depend  upon  the  question  whether  within  the 
meaning  of  the  Act  the  inclosure  is  used  by  the 
bookmakers  frequenting  it.  It  will  be  convenient 
to  deal  first  with  the  enacting  claus  s.  which  must 
govern,  unless  there  be  some  ambiguity  which 
makes  it  permissible  to  refer  to  the  preamble. 
Sect.  1  contains  the  leading  enactment  whifh  has 
to  be  construed.  Leaving  out  words  inapplicable 
to  the  present  case,  the  section  provides  that  no 
house,  office,  I'oom,  or  other  place  shall  be  opened, 
kept,  or  used  for  the  purpose  ...  of  any 
person  using  the  same  for  betting  with  persons 
resorting  thereto,  or  for  the  purpose  of  any  money 
or  valuable  thing  being  reoeivea  by  or  on  behau 


of  a  person  using  the  same  as  a  considerataoii 
for  a  promise  to  pay  money  on  any  event  re- 
lating to  a  horse  race.  It  is  reasonably  plain 
from  the  enacting  clauses  that  the  ver^  general 
word  "place**  as  used  here  must  reeeive  some 
limitation.  If  a  man  were  to  use  within  the  mean- 
ing of  the  Act  every  place  on  which  he  happened 
to  stand  when  he  made  a  bet,  or  received  a  deposit, 
the  operation  of  the  statute  would  prevent  any 
person  carrying  on  the  business  of  a  bookmaker, 
or  perhaps  any  betting  at  all.  A  "  place,*'  how- 
ever, n(>ed  not  be  a  house,  office,  or  room.  Such  a 
construction  would  be  equivalent  to  striking  it 
out  of  the  Act.  It  is  said  that  it  must  be  ejuSlem 
generis  with  house,  office,  or  room.  But  the  diffi- 
culty in  such  a  case  is  to  determine  the  genus 
which  is  to  comprise  as  species  all  the  cases  that 
have  to  be  dealt  with,  and,  as  that  can  only  be 
gathered  from  the  Act  taken  as  a  whole,  not 
much,  if  any,  assistance  can  be  obtained  from  the 
ejusdem  generia  doctrine.  Ic  will  be  safer  and 
easier,  and  at  the  same  time  sufficient  for  the 
present  case,  to  indicate  some  place  that  must  be 
included  rather  than  to  attempt  a  definition  to 
cover  all  places  that  ought  to  oe  included  in  the 
Act.  The  words  "  other  place  "  being  obviously 
introduced  to  supplement  the  words  "  house,  office, 
or  room,"  it  would  be  wrong  to  exclude  any  place 
the  use  of  which  involves  exactly  the  same  mis- 
chief. Perhaps  it  would  be  safe  to  say  that  no 
place  should  be  excluded  to  which,  in  a  reasonable 
sense,  persons  can  resort  with  a  roasonable  bun- 
ness  probability  of  being  brought  into  contact 
there  for  practical  betting  purposes  with  a  person 
or  persons  using  it  for  betting  with  those  who  do 
resort  to  it,  if  the  latter  choose  to  bet.  At  any 
rate,  it  would  seem  clear  that  mere  variation  in 
the  physical  condition  of  a  place  accessible  as  a 
place  of  resort — as,  for  instance,  whether  the  place 
IS  or  is  not  covered  for  the  time  being  wholly  or 
partially  by  a  roof — cannot  form  the  tost  for  de- 
tormming  whether  it  falls  within  the  Act  or  not 
An  uncovered  yard,  whether  or  not  included 
within  the  curtilage  of  a  house,  an  uncovered 
skating-rink  or  skittle-alley,  a  piece  of  building 
ground  for  the  time  being  either  entirely  vacant^ 
or  with  buildings  in  no  way  covered  in,  are  all 
cases  in  which  the  mischief  and  nuisance  aridng 
from  their  bemg  uf«ed  for  the  purposes  forbidden 
by  the  Act  would  be  in  no  way  increased  by  cover- 
ing them  in,  or  mitigated  by  their  being  left  un- 
covered. The  same  thing  may  be  said  of  the  way 
in  which  a  place  is  bounded,  except  perhaps  that 
an  inclosure  surrounded  by  an  open  railing,  or  a 
place  unindosed,  but  capable  otherwise  of  identifi- 
cation, may  be  more  of  a  nuisance  than  one 
which  18  entirely  fenced  off  by  walls  of  masonxy 
from  the  view  of,  and  so  as  to  prevent 
interference  from  within  with,  the  outeide  public 
If  an  inclosure  similar  in  all  respects  to  that 
which  is  being  dealt  with  in  this  case  were  found 
to  be  used  in  a  town  for  purposes  similar*  to  those 
for  which  the  Reserved  Inclosure  is  used,  it  would 
seem  impossible  to  contend  that  it  would  not  be  a 
place  within  the  meaning  of  the  Act.  (2.)  With 
reference  to  user :  it  is  plain  that  the  same  rules 
which  apply  to  houses  and  rooms  must  apply  in 
geoeral  to  places  which  are  not  houses  or  rooms, 
but  still  are  within  the  .Act.  Now  it  seems 
impossible  to  say  that  a  man  does  not  use  a  bouse 
or  a  room  which  as  a  whole  is  set  apart  by  the 
owner  or  oocnpier,  or  permitted  by  him  to  be  used. 
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for  porpoaea  forbidden  by  the  Aci,  nnless  be  oon- 
fioee  hunself  to  one  spot  in  the  house  or  room,  as 
the  case  may  be.    The  house  may  contain  many 
rooms,  or  the  room  may  be  very  large,  but  the  man 
18  using  the  house  or  room  when  he  uses  any  part 
of  it,  and  the  Act  has  in  it  nothing  to  sugsest  that 
absolute  fixity  of  position  or  any  other  localiza- 
tion of  the  user  than  ia  iuTolved  by  the  bound- 
aries of  the  house  or  room  itself  is  neoeasary. 
Again  it  seems  impossible  to  say  that  the  user 
of  a  houae  or  room,  to  fall  within  the  Aot»  must 
be  au  ezdusive  user  by  one  person  of  the  whole 
or  any  particular  part.    First  of  all,  this  would 
inTol?e  the  change  of  the  more  general  phrase 
"any  person  using"  into   the   more   restricted 
phrase  "  the  person  using,'*  for  which  there  is  no 
warrant.     But  further,  such  a  construction  of 
tlie  Act  would  leave  it  open  to  avoid  its  operation 
in  a  vast  number  of  cases,  though  the  mischief 
struck  at  remained  or  was  increased.    It  seems 
impossible  to  contend  successfully  that  the  use  of 
a  house  or  room  with  the  permission  of  the  owner 
and  occupier  by  one  proiessional  bettiuff-man  is 
more  of  a  nuisance  or  otherwise  more  objection- 
able than   a   similar   use   bj    more   than   one, 
either  jointly  or  one  competing  with  another,  at 
the  same  time.    Indeed,  the  more  men  permitted 
to  use  the  house  or  room  at  the  same  time,  the 
greater  would  be  the  nuisance,  and  the  greater 
the  probability  of  mischief.    The  same  considera- 
tions must  in  general  apply  to  any  place,  not 
being  in  a    house  or  room,  which    is  brought 
within   the  meaning  of  the  Act.    But  several 
objections    to    this   construction    as    applicable 
to  the    present  case  have  been  urged.     It  is 
said   that  sect.  2,   which   provides  that   every 
phuse  kept  or  used  for  the  purposes  aforesaid,  or 
any  of  tnem,  shall  be  taken  and  deemed  to  be  a 
common    gaming-house  within  the  meaning  of 
8  £  9  Yict.  c.  109,    shows  that  "  place  *'  should 
be  confined  to  something  in  the  nature  of  a  hoase/ 
and  that  the  section  cannot  properly  be  applied 
to  an  indosure  open  to  the  sky.    But  the  words 
"taken  and  deemed"  are  usually  employed  to 
indicate  that  the  thing  spoken  of  is  not  in  itself 
the  thing  which,  for  Uie  purposes  of  attaching  to 
it  certain  l^al  incidents,  it  is  to  be  deemed  to  be. 
Then  it  is  said  that  it  is  impossible  to  suppose 
that  the  Legislature  intended  to  attach  the  inci- 
dents of  a  common  gaming-house  to  such  a  place 
as  the  Reserved  Inciosure.    The  proper  way  of 
ascertaining  the  intention  is  by  construing  the 
words  used,  and  it  cannot  be  doubted  that  the 
Legislature  intended  to  attach  those  incidents  to 
any  place  within  the  meaning  of  the  Act,  in- 
dading  the  cases  of  uncovered  places  in  towns 
aheady  referred  to.    Of  course,  in  determining 
the  meaning  of  the  word  "  place,"  sect.  2  may  be 
looked  at  as  well  as  any  other  part  of  the  Act. 
But,  whatever  validity  such  an  argument  misht 
have  in  the  case  of  an  entire  racecourse,  which 
may  extend  over  many  acres  and  be  resorted  to 
by  thoasanda  or  tens  of  thousands  of  persons  who 
never  bet  at  all,  and  many,  and  indeed  moat,  of 
vhom  may  never  come  into  contact  with  a  book- 
maker at  all,  it  cannot  outweigh  the  reasons  for 
considering  as  a  place  within  the  Act  the  Reserved 
lacloenre  which  contains  on  an  average  not  less 
than  one  bookmaker  out  of  every  t^  peraons 
resortinK  to  it,  whiiat  the  greater  number  of  the 
pttsons  not  bookmakers  go  there  for  the  purpose 
of  baekiniF  horses  with  bookmakers.    Places  wnich 


are  not  houses  may  under  the  provisions  of  8  &  9 
Yict.  c.  109  itself  be  gaming-houses.    Sects.  11 
and    12    of    the   Act    under    discussion    show 
that    it   was    the   deliberate   intention   of   the 
Legislature   to    apply    the    main    provisions  of 
the    Gaming   Act    to    places    within   the    Act, 
and  if,  as  is  extremely  unlikely,  these  sections, 
which   are   in    the   main   intended   to   procure 
evidence  in  cases  of  suspicion,  were  to  be  put 
in  force  in  a  case  like  that  of  the   Reserved 
Inciosure,  the  minority  who  attend  without  any 
intention  of  betting  would  only  have  themselves 
to  thank  for  any  resulting  inconvenience  occa- 
sioned to  them.     (3.)  It  is  said  that  the  Act  was 
not  intended  to  apply  to  betting  on  racecourses  at 
all.    If  by  this  is  meant  onlv  that  ordinary  betting 
whether  between  persons  who  are  not  professionid 
betting-men,  or  between  professional  betting-men 
who  in  no  way  attach  themselves  to  a  plaoe  for 
the  pur|K>se  of  betting  with  those  who  resort 
thereto,  it  is  apparently  true,  not  only  of  race- 
courses, but  of  all  other  parts  of  the  country. 
Then  the  objection  has  no  reference  to  the  state 
of   facte  upon  which  the  court  is  called  upon 
to  adjadicate.    But  if  it  means  that  every  sort  of 
betting  is  permissible,  provided  only  thati  it  takes 
place  on  a  racecourse,  the  objection  plainly  goes  too 
far.    The  enacting  part  of  the  Act  contains  no 
reference,  direct  or  indirect,  to  racecourses  at  all. 
It  would  seem  to  be  impossible  to  contend  success- 
f ally  that  the  defendant  company  might  lawfully 
permit  a  house,  room,  or  office  on  the  racecourse 
to  be  used  by  a  bookmaker  for  purposes  forbidden 
by  the  Act,  though  apparently  there  would  be  no 
reason  why  they  should  not  have  done  so  if  the 
Act  had  not  been  passed ;  or,  i^ain,  that  a  book- 
maker might  take  up  his  stand  at  a  place  on  a 
racecourse  outside  an  inciosure,  and  there  carry 
on  his  business  without  moving  from  the  spot, 
though  probably  such  a  practice  prevailed  at  the 
passing  of  the  Act,  and  had  done  so  ever  since 
bookmakers  came  into  existence  as  a  class.    When 
once  it  appears  that  the  Act  is  applicable  in  some 
cases  to  owners  and  occupiers  of  racecourses  as 
well  as  to  other  owners  aud  occupiers,  the  con- 
tention becomes  one  for  a  partial  exception  only, 
that  is  to  say,  an  exception    of  inclosures  for 
betting  purposes,  which  is  certainly  a  difficult  one 
to  support,  and  could  not  be  irade  out,  unless 
there  can  be  shown  to  be  a  material  distinction 
between  them  and  other  parts  of  racecourses.  The 
title  and  preamble  of  the  Act  have  mainly  been 
relied  upon  for  this  purpose.    The  title  may  be 
dealt  with  shortly.    With  reference  to  Acts  passed 
as  this  was  before  1854,  when  the  practice  of  the 
House  of  Oommons  was  altered  by  Standing  Order 
34,  which  for  the  first  time  authorised  the  House  in 
Committee  to  amend  the  title,  there  is  a  great 
preponderance  o(  authority  in  favour  of  the  pro- 
position that  the  title  forms  no  part  of  the  Act, 
and  cannot  even  be  looked  at  for  the  purpose  of 
construing  the   Act:   (see  Maxwell  on  Statutes, 
2nd  edit.,  pp.  50,  51,  and  cases  there  cited).    But 
this    question  need  ,not  be  g^ne  into  further 
because  in  the  present  case  it  is  qiilte  plain  that 
the  Act  is  not  confined  to  the  purpose  indicated 
by  the  title.     The  preamble  no  doubt  stands  on 
a  different  footing,  since  it  does  form  part  of  the 
Act.    But  there  are  numeroua  instances  in  which 
the  enacting  clauses  have  gone,  upon  their  true 
construction,  beyond  the  scope  of  the  preamble, 
and  yet  have  not  been  controlled  by  it,  and  the 
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trae  rale  seema  to  be  that  the  preamble  cannot  be 
resorted  to  for  the  purpose  of  controlling  the 
enacting  clauses,  either  by  restricting  the  scope  of 
them,  or  by  enlarging  it,  and  cannot  be  relied 
upon,  unless  it  be  in  itself  clear  and  precise  in 
meaning,  and  there  is  some  ambiguity  in  the 
enacting  clauses  themselves  which  may  be 
cleared  up  by  it.  Of  course,  cases  will' arise 
where  it  may  be  difficult  to  determine  whether 
the  enacting  clauses  do  or  do  not  present  such  an 
ambiguity  as  to  require  or  admit  the  explanatory 
operation  of  the  preamble,  but  the  above  examina- 
tion of  the  enacting  part  of  the  Act  seems  to  show 
that  independently  of  the  preamble  there  could 
be  no  reasonable  doubt  as  to  the  construction. 
Even  if  it  be  admissible,  great  care  is  required  in 
drawing  conclusions  from  it.  The  recital  is: 
"  Whereas  a  kind  of  gaming  has  of  late  sprung 
up  tending  to  the  injuiy  and  demoralisation  of 
improvident  persons  by  the  opening  of  places 
called  betting  houses  or  offices,  and  the  receiving 
of  money  in  advance  by  the  owners  or  occopiers 
of  such  houses  or  offices,  or  by  other  persons 
acting  on  their  behalf,  on  their  promises  to  pay 
money  on  the  events  of  horse  races  and  the  like 
contingencies,"  and  then  follow  the  words,  "for 
the  suppression  thereof  be  it  enacted,  &c." 
Now,  it  18  clear  that  the  enacting  clauses  do  go 
beyond  the  preamble  in  many  particulars  of 
importance,  e.a.,  by  including  within  the  pro- 
hibition of  the  statute  some  places  which 
are  not  houses  or  offices,  and  also  by  including 
houses,  offices,  and  places  where  money  is 
received  in  advance  not  by  or  on  behalf 
of  the  owners  or  occupiers,  but  by  persons  using 
the  houses,  <S6C.,  and  also  by  including  the  receipt 
by  any  of  the  same  persons  not  onl^  of  money, 
but  also  of  any  valuable  thing,  and  also  by  extend- 
iag  their  (t.e.,  the  owners'  or  occupiers')  promises 
tD  pay  money  to  promises  by  any  of  the  aforesaid 
persons,  to  give  any  valuable  thing,  or  to  secure 
the  paying  or  griving  by  some  other  person  of  any 
money  or  valuable  thing.  There  can  be  no  doubt 
that  these  extensions  oi  the  operation  of  the  Act, 
all  of  which  are  to  be  found  in  sect.  1,  are  inten- 
tional  and  deliberate,  and  could  not  be  affected  or 
controlled  by  the  preamble,  though  it  mentions 
none  of  them.  Why,  then,  should  it  be  held  that 
the  equally  plain  enactment  of  the  same  section, 
whereby  every  house,  office,  room,  or  place  opened, 
kept,  or  used  for  the  purposes  mentioned,  or  any 
of  them,  is  declared  to  be  a  common  nuisance, 
and  contrary  to  law,  should  be  subject  to  the  ex- 
ception  of  places,  whether  on  a  raceconrse  or  else- 
where, which  had  been  for  a  considerable  time  so 
opeiied,  kept,  or  used  P  No  doubt  this  preamble 
mentions  that  a  kind  of  gaming  had  of  late  sprung 
up.  These  words,  however,  would  be  sufficiently 
satisfied  by  the  great  and  notorious  increase 
shortly  before  the  passing  of  the  Act  of  the  kind 
of  gaming  referred  to,  without  its  being  necessary 
to  interpret  them  as  asseiiing  that  it  had  not  pre- 
viously been  known.  Bat,  even  assuming  that  no 
betting  houses  or  offices  had  existed  otherwise 
than  within  the  vague  period  covered  by  the  words 
"  of  late,"  which  would  be  a  very  strong  assump- 
tion to  make,  if  we  are  also  to  assume  that  the 
same  kind  of  ^ming  had  been  openly  and  noto- 
riously carried  on  in  racecourse  inclosures  for 
more  than  half  a  century,  it  would  be  going  far 
beyond  the  principle  which  has  hitherto  oeen 
applied  to  the  control  by  the  preamble  of  the 


enacting  clause,  if  it  were  held  that  places  which 
otherwise  would  fall  within  the  enacting  clauses 
are  to  be  excepted,  because  they  have  long  been 
opened,  kept,  or  used  for  the  forbidden  purposes, 
l^e  respondent^  rely  upon  a  statement  introdaoed 
at  the  end  of  the  particulars  to  the  effect  that 
the  description  of  betting  carried  on  in  the  Re- 
served IncloBure  applies  not  only  to  that  indosure. 
It  is  there  said  that,  at  the  time  of  tiie  passing 
of  the  Act  of  1853  such  inclosures  were  in  like 
manner  frequented  by  bookmakers,  and  betting 
transactions  of  precisely  the  same  character  were 
therein  openly  and  habituall;^  carried  on  by  them, 
and  had  been  so  carried  on  since  the  beginning  of 
the  present  century.  This  statement  requires 
careful  consideration  before  it  can  safely  be  acted 
upon.  The  first  observation  that  occurs  upon  it 
is  that  it  is  a  wholly  one-sided  one  in  the  sense 
that  it  deals  with  racecourse  inclosures  only,  and 
not  with  other  places  at  all ;  in  othnr  words,  it 
affords  no  means  of  judging  how  far  the  practice 
there  was  exceptional.  It  gives  no  information 
as  to  the  practice  of  bookmakers  outside  the 
inclosure.  It  would  be  a  singular  thing  if,  long 
before  the  passing  of  the  Act^  and  indeed  from  an 
early  period  after  they  came  into  existence  as  a 
class,  bookmakers  did  not  do  what  they  certainly 
were  doing  notwithstanding  the  Act  very  soon 
after  its  passing,  as  appears  by  reported  cases, 
namely,  appropriate  on  the  racecourse  places 
where  they  could  carry  on  their  business.  If 
they  were  so  doin?,  the  only  distinction  that 
could  be  suggested  oetween  inclosures  and  other 
places  on  racecourses  appropriated  by  hook- 
makers  would  be  that  in  the  former  the  betting 
would  be  more  concentrated  and  the  bookmakers 
more  easy  to  find.  The  reasonable  inference 
seems  to  be  that  inclosures  were  used  to  supply  a 
felt  want  fox  a  more  convenient  place  for  the 
bookmakers  to  carry  on  their  already  established 
business  in,  and  thereby  to  make  a  profit  to  the 
owners,  rather  than  that  they  preceded  and 
afforded  the  example  for  the  business  of  betting 
in  outside  places  on  the  racecourses.  Taking  the 
words  "since  the  beginning  of  the  present 
century  "  literally  and  according  to  their  primary 
meaning,  and  contrasting  them  with  the  words 
**  ever  since  "  which  occur  immediately  afterwards, 
they  do  not  involve  a  statement  that  the  practice 
began  with  the  century,  or  at  anj^  defimte  time 
before  the  commencement  of  this  Act  The 
omission  of  the  word  **ever"  may  have  been 
intentional,  and  then  the  statement  becomes  as 
vagae  with  reference  to  time  as  the  preamble 
itself  of  the  Act,  and  no  argument  can  be  founded 
on  it.  There  can  be  no  reason  why  the  parties  to 
the  action  should  not  be  kept  strictly  to  the  state- 
ments which  they  deliberately  prepare.  If,  however, 
by  straining  the  language  thestatementisconstmed 
as  fixing  the  commencement  of  the  practice  re> 
f erred  to  as  far  back  as  the  beginning  of  the 
century,  the  statement  so  construed  entirely 
differs  in  its  nature  from  the  admissions  con- 
tained in  the  particulars  as  to  matters  within  the 
knowledge  of  the  parties  to  the  action.  It 
becomes  an  assertion  of  fact  as  to  a  period  far 
beyond  living  memory,  and  the  court  has  no 
knowledge  of  the  evidence  on  which  it  is  founded, 
and  no  means  of  judging  as  to  its  aoconracy.  It 
would  be  unfortunate  if  the  decision  of  an  im- 
portant question  of  construction  were  to  depend 
upon  a  statement  which  may  turn  out  seriooslj 
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to  exaggerate  the  length  of  time  daring  whioh 
the  practioe  referred  to  had  existed  before  the 
pasaing  of  the  Act.  It  would  seem,  however, 
that,  even  on  the  oonstmction  last  referred  to, 
the  statement,  though  accurate,  would  afford  no 
ground  for  exempting  racecourse  inclosures  from 
the  operation  of  the  Act.  The  application  of  it 
must  depend  upon  the  assumption  that  the  pro- 
moters oi  the  Act  and  the  members  of  the  Leeis- 
laturs  generally  knew  of  the  facts  contained  in 
the  statement  relating  to  such  inclosures,  and, 
with,  that  knowledge,  intended  bj  the  words  used 
in  the  preamble  to  exclude  them.  But,  if  that 
knowledge  and  intention  both  existed,  it  is  almost 
impossible  to  give  any  sufficient  reason  why  some 
more  direct  language  was  not  used  in  order  to  make 
the  intention  clear.  It  is  quite  a  common  thing 
for  a  preamble  to  contain  a  statement  of  the 
occasion  which  has  led  to  the  necessity  for  legis- 
lation, without  exbanstively  describing  the  legis- 
lation intended,  and  that  has  been  already  shown 
to  be  the  case  with  reference  to  this  preamble 
and  sect.  1  of  this  Act.  Further,  if  the  Legis- 
lators intended  to  leave  unaffected  cases  in  wmch 
the  kind  of  betting  struck  at  had  gone  on  for  a 
long  time,  the  natural  thing  would  have  been  to 
limit  a  time  for  that  purpose,  and  not  to  leave  so 
important  a  question  to  be  determined  on  the 
▼ague  phrase  "of  late  sprung  up."  It  could 
hardly  be  contended  with  success  that  a  betting- 
house  otherwise  clearly  within  the  Act  would 
escape  the  operation  of  it  by  being  shown 
to  have  been  opened  for  forty  or  fifty  years 
before  the  passing  of  the  Act,  and  the 
same  considerations  ought  to  be  applied  to 
all  places  within  the  meaning  of  the  Act, 
as  there  is  nothing  to  make  a  distinction  in  this 
respect  between  one  place  and  another.  I  have 
thought  it  better  down  to  this  point  to  confine 
mysdf  to  a  consideration  of  the  Act  itself,  and  to 
express  my  own  iudividual  opinion  on  the  con- 
struction of  the  Act  independently  of  the  decided 
cases,  partly  because  there  is  no  case  binding 
upon  wis  court,  and  partly  in  order  to  avoid  the 
danger  of  losing  sight  of  the  Act  itself  in  con- 
ddmng  the  decisions  upon  it,  These  decisions 
are,  however,  of  great  importance,  and  I  now 
proceed  shortly  to  refer  to  them.  (1.)  As  to  plaoe : 
there  is  a  remarkable  consensus  of  opinion  on 
this  point,  when  the  cases  are  examined,  and  in 
my  judgment  no  single  case  which,  when  pro- 
perly understood,  would  conflict  with  the  inter- 
pretation which  I  have  above  suggested.  Doggeti 
V.  Caiiems  (12  L.  T.  Rep.  355 ;  17  0.  B.  N.  S.  6*69 ; 
19  G.  B.  N.  S.  765)  has  been  thought  to  be  a 
decision  that  a  place  under  a  clump  of  trees  with- 
out any  mark  of  appropriation  by  the  betting-man 
charged  cannot  be  a  place  within  the  meanmg  of 
the  Act.  This  is  shown  by  Lindley  and  Kay, 
LJJ. 'mLiddeUy.LofthouBe  (74  L.  T.  Bep.  139; 
(1896)  1  Q.  B.  295)  not  to  be  the  case,  the  decision 
having  turned  upon  the  construction  of  sect.  4  of 
the  Act,  which  was  held  not  to  apply  to  a  man 
osiDg  a  place  independeatly  of  the  owner  or 
occupier.  In  that  case  not  only  Erie.  C.J.  and 
Keating,  J.,  in  the  court  below,  but  a  majority  of 
the  judges  in  the  Exchequer  Chamber,  namely, 
Pollock,  C.B.,  Crompton  and  Blackburn,  JJ.,  and 
Channell,  B.,  thought  that  the  place  in  question 
would  be  a  place  within  the  meaning  of  the  Act, 
if  it  could  have  had  an  owner  or  occupier.  Snow 
V.  HiU  (52  L.  T.  &ep  859 ;   14  Q.  B.  Div.  588), 


decided  bv  Coleridge,  C.J.  and  Smith,  J.  in  1885, 
was  relied  upon  boui  in  Hawke  v.  Dunn  (76  L.  T. 
Bep.  355 ;  (1897),  1  Q.  B.  579),  the  case  against 
which  the  appeal  is  in  substance  brought,  and  on 
this  appeal,  but  there  was  in  that  case,  so  far  as 
the  report  goes,  no  evidence  of  the  kind  of  betting 
struck  at  by  the  Act.  For  anything  that  appeared 
in  Snow  v.  HiU  {ubi  sup.),  as  reported,  the  defen- 
dant, who  did  not  confine  himself  to  any 
particular  part  of  the  racecourse,  but  was 
walking  about  making  bets,  may  have  been 
not  a  professional  bookmaker  betting  with 
persons  resorting  to  the  place,  but  an  ordinary 
member  of  the  public  making  casual  bets.  Skaw 
V.  Morley  (19  L.  T.  Rep.  15 ;  L.  Rep.  3  Ex.  1ST), 
decided  by  Kelly,  C.B.,  and  Martin  and  Pigott, 
BB.,  in  1868,  was  a  clear  decision  that  an  un- 
covered place  on  a  racecourse  might  be  an  office  or 
Slace  within  the  meaning  of  the  Act.  Bows  v. 
mvjick  (30  L.  T.  Rep.  524;  L.  Rep.  9  C.  P.  339), 
decided  by  Coleridge,  C.  J.,  and  Brett  and  Denman, 
J  J.,  in  1874,  was  a  decision  that  a  place  on  the 
Chester  racecourse,  identified  only  by  a  stool  and 
umbrella,  was  a  place  within  the  meaning  of  the 
Act.  Gallaway  v.  Maries  (45  L.  T.  Rep.  763; 
8  Q.  B.  Div.  275),  decided  by  Grove  and  Lopes, 
JJ.,  in  1881,  was  a  case  only  differing  from  Bows 
V.  Fenunck  {ubi  sv/p,)  in  the  fact  that  the  means 
of  identifying  the  place  was  a  loose  box — 
obviously,  I  think,  an  immaterial  distinction. 
Haigh  v.  Sheffield  Town  CowncU  (L.  Rep.  10  Q.  B. 
102),  drcided  by  Blackburn,  Mellor,  and  Lush, 
JJ.,  in  1874,  was  one  brought  against  the  occupy- 
ing tenant  of  a  cricket  ground,  used,  not  only  for 
cricket,  but  for  foot-racing,  games,  and  sports,  for 
permitting  the  user  of  tiie  inclosure  for  betting 
with  persons  resorting  thereto.  The  evidence 
showed  that  from  fifteen  to  twenty  professional 
bookmakers  stood  on  chairs  and  stools  in  different 
spots  calling  out  the  odds,  and  betting  with  diffe- 
rent persons  and  receiving  deposits.  Any  one  of 
those  bookmakers  might,  within  tbe  principles  of 
the  cases  already  cited,  have  been  convicted  of 
using  the  place  where  they  stood  for  illegal 
purposes,  and  the  conclusion  arrived  at  by  the 
court  that  the  defendant,  who  knowingly  per- 
mitted such  user,  was  guilty  of  an  offence  under 
the  Act,  seems  to  me  an  inevitable  one.  In  my 
judgment,  none  of  the  last  three  cases  referred  to 
can  have  depended  upon  the  character  of  tbe 
umbrella,  box,  or  stool ;  and  the  only  way  in  which 
the  existence  of  those  articles  was  material  was  as 
affording  evidenoe  that  tbe  bookmaker  practically 
confined  himself  to  a  place  where  he  could  l>e 
r<>adilv  found.  Eastwood  v.  Miller  (30  L.  T.  Rep. 
716 ;  L.  Rep.  9  Q.  B.  440),  relied  upon  in  Haigh  v. 
Sheffield  Town  Council  (ubi  sup.\  was  decided  by 
Lush  and  Archibald,  J  J.,  in  1874,  and  treated  a 
plaoe  3a.  3b.  25p.  in  area  as  a  place  within  the 
meaning  of  the  Act.  In  that  case  there  are  ex- 
presBions  of  both  the  learned  judges  to  the  effect 
that  the  size  of  the  place  cannot  be  of  import- 
ance. It  is  not  necessary  to  rely  opon  those  ex- 
pressions or  to  discuss  them.  The  evidence 
showed  that  there  were  at  least  two  book- 
makers betting  and  receiving  deposits,  and 
the  fair  inference  would  be  that  they  would 
so  far  confine  themselves  to  one  spot  as 
to  be  capable  of  being  found,  and  that  I 
think  would  be  enough  to  justify  the  decision. 
With  regard  to  the  Scottish  case  of  Henretty  v. 
Hart  (13  Rettie,  Court  of  Justiciary  Cases,  4tk 
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eeries,  9),  I  will  only  sajr  that  I  cannot  reooncile  the 
reasonine  of  the  two  learned  judf]^,  Lord  Young 
and  the  ix)rd  Justice  Clerk,  with  the  decision  in 
Haigh  t.  Sheffield  Town  Council,  before  referred 
to,  and  that  I  prefer  to  rely  upon  that  judgment. 
I  concur  more  nearly  with  the  reasoning  of  Lord 
Craighill,  the  dissentient  judge  in  Henretty  ▼. 
Hart  (ubi  Btm,).  Finally,  the  case  of  LiddeU  t. 
Loflhouse  (ttoi  ewp,),  already  mentioned  and 
decided  by  Lindley  and  Kay,  L.JJ.  in  1896, 
shows  that  a  place  is  not  less  a  place  within  the 
meaning  of  the  Act  because  the  betting  man  using 
it  has  not  placed  any  mark  of  his  own  upon  it, 
(%.)  As  to  user :  The  cases  above  referred  to  are 
authorities  also  as  to  user,  and  I  need  only  refer 
in  addition  to  decisions  as  to  user  in  the  foUow- 
ing  cases,  which  I  think  imporinnt  for  the 
decision  of  the  question  before  the  court.  The 
first  is  Beq.  r.  Freed/y  (17  Cox  433),  decided  by 
Hawkins,  J .  in  1888,  in  which  the  learned  judse 
goes  throuffh  all  the  authorities  and  explains  the 
meaning  of  user  in  accordance  with  what  I  haye 
above  indicated.  The  others  are  Homehy  y. 
BaqaeU  (66  L.  T.  Bep.  21 ;  (1892)  1  Q.  B.  20), 
deaaed  by  Mathew  and  Smith,  JJ.  in  1891, 
and  MeWiUiam  v.  Dawson  (56  J.  P.  182),  decided 
in  the  same  year  by  the  same  learned  judges,  and 
in  which  it  was  held  that  a  man  used  a  tap-room 
or  bar  in  a  public-house  for  betting,  though  he  did 
not  confine  himself  to  any  particular  ^irt  of  it. 
(3.)  As  to  the  exemption  claimed :  The  only  case 
in  which  the  precise  point  whether  incloeures 
like  the  Beserved  Inclosure,  as  distinguished 
from  other  places  on  racecourses,  are  exempted 
by  implication  from  the  Act  is  that  of  Hawke  y. 
Dunn,  ^  I  concur  in  substance  with  the  reasoning 
of  the  judges  in  that  case  contained  in  the  judg- 
ment of  Hawkins,  J.  But  almost  all  the  cases 
decided  under  the  Act,  and  especially  all  those 
where  bookmakers  have  been  convicted  of  carry- 
ing on  their  business  on  racecourses,  are  directly 
applicable  to  inclosures,  unless  a  substantial  and 
material  difEerence  between  the  inclosures  and 
other  ascertained  places  on  racecourses  can  be 
made  out.  Though  the  preamble  has  been  fre- 
quently referred  to,  it  has  never  seemed  to  occur 
to  anyone  concerned  that  it  made  the  length  of 
time  during  which  the  practice  charged  has  been 
carried  on  in  any  way  relevant.  On  the  above 
considerations  I  have  arrived  at  the  conclusion 
that  the  Reserved  Inclosure  is  a  place  within  the 
meaning  of  the  Act,  that  it  is  permitted  to  be 
used  by  the  defendant  company  for  purposes 
forbidden  by  the  Act,  and  that  the  plaintiff 
as  a  shareholder  is  entitled  to  the  injunction 
asked  for.  The  result  would  be,  according  to 
my  individual  opinion,  that  the  appeal  should  be 
dismissed. 

Chittt,  L.J.  read  the  following  judgment: — 
After  the  exhaustive  judgments  which  have  been 
deUvered,  little  remains  for  me  beyond  expressing 
my  own  opinion.  The  facte  have  been  fully 
stated ;  the  Act  of  Parlament  has  been  examined 
closely,  and  its  provisions  have  been  stated, 
analysed,  discussed,  criticised,  and  considered. 
For  myself  I  have  gone  through  a  similar  course 
of  investigation.  What  I  propose  to  do  is  to 
deal  only  with  the  more  salient  points,  and  to  state 
the  conclusion  at  which  I  have  arrived.  The  case 
was  heard  by  the  Lord  Chief  Justice  on  the 
admissions  contained  in  the  particulars,  and 
also    on    the    additional   admissions    made    at 


the  bar,  the  just  inference  from  which  appears  to 
be  that  which  the  Chief  Justice  was  prepeured  to 
draw,  yis.,  that  the  defendants  knowingly  and 
wUf  nlly  permit  the  Beserved  Inclosure  to  be  used 
for  ihe  purposes  for  which  it  is  actually  used. 
The  correctness  of  the  admissions  was  not  in  anj 
way  oaUed  in  question  before  the  Chief  Justice ; 
they  could  not  be  questioned,  nor  were  they  ques- 
tioned, in  the  argument  before  us.  It  is  satis- 
factory to  know  that  Mr.  Asquith  was  instructed 
to  sa^,  and  did  say,  in  his  openiug  before  the  Chief 
Justice  that,  on  a  careful  investigation,  the  facts 
stated  in  the  particulars  may  be  assumed  to  be 
correctly  stated.  He  said  that  the  sole  object  of 
the  action,  so  far  as  he  was  instructed,  was  to 
obtain  the  decision  of  the  highest  court  in  the 
oountry  upon  what  is  undoubtedly  a  very  im- 
portant question  of  law.  The  question  really  is 
a  mixed  miction  of  fact  and  law.  It  appears  to 
be  this :  Is  the  Reserved  Inclosure  deeoribed  in 
the  particulars  and  used  for  the  purposes  thernn 
stated  on  the  days  when  the  races  are  held  a 
**  place  "  within  the  prohibition  of  the  Act  of  185S. 
The  two  points  (1)  the  nature  ot  the  place,  and 
(2)  the  nature  of  the  user,  although  properly  made 
the  subject  of  separate  consideration,  must  in  the 
result  be  dealt  with  together  in  combination  in 
order  to  arrive  at  a  just  conclusion.  It  appears 
to  me  to  be  incorrect  to  ask  whether  theindosare 
is  excluded ;  the  right  question  is  whether  it  is 
included.  As  the  statute  creates  a  criminal  offence, 
it  is  incumbent  on  those  who  allege  that  the 
ofCenoe  has  been  committed,  to  show  affirmatively 
that  it  has  been  committed.  I  am  not  here  relying 
on  the  old  rule  that  penal  statutes  ought  to  be 
construed  strictly.  I  think  that  all  statutes  ought 
to  be  construed  reasonably.  But  at  the  same 
time  I  think  that  rhe  Judicature  ought  to  be  on 
its  guard  against  holding  that  certain  acts  are  a 
criminal  offence  against  a  statute,  unless  it  is 
reasonably  pliun  that  those  acts  do  amount  to  the 
offence  within  the  meaning  of  the  Legislature  as 
dii-closed  by  the  statute  itself  and  such  surround- 
ing circumstances  as  are  properly  admissible  in 
evidence.  The  state  of  the  law  when  the  Act  of 
1853  was  passed  was  this :  The  Legislature  had 
before  it  in  1845  the  question  of  betting.  By  the 
Act  then  passed  it  deliberately  reframed  from 
declaring  betting  ill^al,  it  contented  itself  with 
making  the  contract  of  betting  void,  and  taking 
away  any  right  of  action  to  recover  a  bet  lost 
The  law  stood  thus  when  the  Act  of  1853  was 
passed :  It  was  lawful  for  a  man  to  bet,  to  bet 
nabitually  and  systematically,  and  to  carry  on  a 
business  of  betting  whether  on  credit  or  by  way 
of  depottit;  there  was  no  difference  in  law 
between  making  a  single  or  occasional  bet  and 
being  a  professional  bookmaker.  The  law  as 
to  betting  was  not  altered  by  the  Act  of  1858 
except  only  by  the  special  prohibitions  contained 
in  that  statute.  Cn  that  statute  it  is  plain  that 
betting  of  itaelf  is  not  made  illegal.  Betting  or 
not  betting,  a  man  must  be  in  some  place ;  and  it 
is  clear  that  the  word  '*  place  *'  in  that  Act  has  not 
the  general  meaning  of  any  or  every  place. 
Some  particular  kind  of  place  is  aimed  at;  what 
that  is  must  be  discovered  from  the  statute  itself. 
It  is  plain  on  the  statute  that  the  persons,  not 
being  the  bookmakers  who  resort  to  the  "  place,** 
are  not  liable  to  the  penalties  of  fine  and  im- 
prisonment imposed  by  the  Act,  but  they  are 
nable  to  what  may  be  justly  described  as  the 
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degndation  of  bein^  arrested  and  searched,  and 
taken  before  a  magistrate.  Conseqaently,  if  the 
nlaintiflTs  contention  be  right,  a]l  persons  who  are 
found  in  this  inclosure  during  the  races,  or  at  all 
events  while  the  betting  as  described  is  going  on, 
are  liable  to  this  treatment,  although  they  are 
present  for  the  mere  purpose  of  seeing  the  races 
or  their  friends  and  acquaintances  and  have  no 
thought  of  making  a  bet.  I  am  unable  to  think 
that  this  point  is  disposed  of  by  saving  that 
b^ore  the  Getting  begins  they  may  safely  remain, 
but  that  directly  it  begins  they  must  go,  or 
submit  to  the  risk  of  being  moleuted  by  the  police. 
Coming  a  little  more  closely  to  the  language  of 
the  statute,  I  pass  by  the  title  on  which  I  will 
place  no  reliance.  It  appears  to  me  that  no  argu- 
ment could  be  founded  on  the  title  which  is  not 
more  plainly  indicated  by  the  preamble.  Here 
we  come  to  the  old  question  of  what  is  the  true 
rdation  of  the  preamble  to  the  enactments  them- 
selves. Undoubtedly  it  is  a  settled  rule  that  the 
preamble  cannot  be  made  use  of  to  control  the 
enactments  themselves  where  they  are  expressed 
in  clear  and  unambiguous  terms.  But  it  has  been 
well  said  that  the  preamble  is  a  key  to  the  statute 
and  that  it  affords  a  clue  to  the  scope  of  the  Act. 
These  statements,  however,  are  subordinate  to  the 
settled  role  above  referred  to.  The  contest  and 
the  difficulty  arise  directly  you  begin  to  apply 
those  roles  to  the  particular  statute.  The  effect 
of  the  preamble  must  vary  according  to  the 
gpnsater  or  less  ambiguity  of  enacting  words  and 
tiie  distinctive  language  of  the  preamble  itself. 
Two  things  I  think  are  clear  on  the  interpretation 
of  tilts  statute:  first,  the  preamble  states  in 
unambiguous  language  the  principal  mischief  for 
the  suppression  of  which  tne  Act  was  passed; 
and  secondly,  the  word  "  place  '*  in  the  enactments 
is  not  used  in  its  most  comprehensive  sense,  and 
is,  to  that  extent  at  all  events,  ambiguous.  Now 
I  refer  to  one  point  on  the  preambTe.  It  shows 
that  the  kind  of  gaming  intended  to  be  suppressed 
was  a  kind  whicii  had  then  lately  sprung  up.  I 
read  the  words  '*of  late'*  in  the  preamble  as 
referring  to  something  which  haa  sprung  up 
during  the  eight  years  interval  after  lo45  when 
the  Legislature  had  considered  the  question  of 
betting ;  but  whether  this  be  so  or  not  it  is  im- 
possible to  read  the  words  as  relating  to  a  practice 
which  had  been  going  on  since  the  beginning  of 
the  century  at  all  racecourse  inclosures.  Here 
the  fact  stated  in  paragraph  10  of  the  particulars 
is  of  great  importance.  The  practice  of  the 
bookmakers  and  the  betting  transactions  of  the 
same  character  an  those  which  take  place  in 
this  Reserved  Inclosure  had  been  carried  on  in 
similar  inclosures  throughout  the  country  from 
the  beginning  of  the  century,  not  secretly  but 
openly  and  habitually.  It  is  inconceivable  that 
these  practices,  notorious  as  they  must  have  been, 
should  have  been  unknown  to  the  Legislature 
when  they  passed  the  Act  of  1853,  and  it  is  diffi- 
cult to  suppose  that,  if  they  had  intended  to 
suppress  them,  some  direct  and  unmi8ta.kable 
wcn^s  relating  to  them  should  not  have  been 
found  in  the  Act ;  yet  there  are  no  such  words. 
It  is  just  worthy  of  mention  that,  although  the 
Act  has  been  in  operation  for  nearly  forty-four 
Tears,  it  is  only  recently  that  a  suggestion  has 
been  made  that  these  piuctices  in  racecourse 
inclosures  are  illegal  and  render  the  inclosures 
themselves  prohibited  places.  During  this  long 
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period  an  alert  race  have  been  asleep,  the  magis- 
trates somnolent,  and  the  police  supine,  if  this 
recent  suggestion  be  wrll  grounded.  But,  of 
course,  this  is  but  a  mere  observation  and  afford? 
no  answer  to  the  charge  if  the  recent  discovery  is 
a  real  discovery  of  the  true  intention  of  the  Legis- 
lature. Lindley,  L.J.  has  already  given  a  careful 
analysis  of  the  Act.  I  think  it  correct,  and  shall 
not  repeat  it.  The  Act  contains  no  definition  of 
the  word  "place."  The  absence  of  any  such 
definition  I  take  to  be  intentional.  The  Legisla- 
ture meant  in  my  opinion  each  case  to  be  dealt 
with  on  its  own  facts,  and  it  seems  to  me  that  we 
ought  not  to  attempt  to  define  what  the  Legisla- 
ture has  purposely  left  undefined.  The  enact'- 
ments  certainly  go  beyond  the  preamble.  The 
view  I  take  is  this :  the  Legislature  having  before 
it  the  leading  idea  of  suppressing  the  opening  of 
betting  houses  or  offices  and  the  receiving  of 
money  in  advance  by  the  owners  of  such  houses  or 
offices  or  by  other  persons  acting  on  their  behalf, 
foresaw  the  necessity  of  employing  in  the  enact- 
ments other  words  which  would  prevent  evasion 
and  subterfuges  and  has  framed  the  enactment 
accordingly:  see  the  judgment  of  Lush,  J.  in 
Haigh  v.  The  Town  Cowncil  of  Sheffield  (L.  Rep. 
10  Q.  B.  102  at  109).  But,  after  careful  examioa- 
tion  of  the  sections,  I  am  unable  to  find  any 
sufficiently  disclosed  intention  to  enlarge  the 
general  ambit  of  the  Act.  The  business  of  a 
bookmaker  is  not  prohibited;  by  itself  it  is  still 
lawful.  Dropping  for  a  moment  but  not  forget- 
ting the  amplifying  words,  the  gist  of  the  offence 
aimed  at  appears  to  me  to  be  the  using  of  a  house, 
room,  or  office  or  other  place,  as  presently 
explained,  for  the  purpose  of  betting  with  persons 
resorting  thereto.  In  the  enactments  the  general 
and  ambiguous  word  *'  place  "  is  always  preceded 
by  the  words  "house,  office,  room,*'  or  "house, 
room,  office,*'  and  it  has  sometimes  the  word 
"other"  prefixed  and  sometimes  not.  ^N'othing 
turns  on  toe  omission  of  the  word  "  other  "  where 
that  omission  occurs.  The  leading  idea  and  the 
standard  descriptions  are  to  be  found  in  the 
words  "  hous<»,  room,  and  office."  The  place  is 
something  of  the  same  kind  taken  in  connection 
with  the  user.  The  ordinary  rule  of  construction, 
sometimes  called  ejundem  generis  sometimes  nos- 
citur  a  soeiis,  applies.  "Place"  must  mean 
something  of  the  same  kind;  something  whi'-h 
conforms  to  the  leading  idea  conveyed  by 
the  words  with  which  it  is  associated.  Plainly, 
the  inclosure  is  not  a  "  house,"  nor  a  "  room  "  nor 
an  "  office."  The  word  "  office  "  in  this  connec- 
tion appears  to  me  to  have  the  most  compre- 
hensive meaning  and  the  largest  import  of  the 
three  unambiguous  words.  Whan  are  the  charac- 
teristics, the  usual  fittings  up,  or  accessories,  of 
an  office  ?  A  desk,  a  table,  a  chair,  and  things 
of  that  description.  Now,  in  this  inclosure  the 
bookmaker  have  no  apparatu-t  of  that  hind. 
There  are  certain  structures  which  in  my  opinion 
fall  within  the  Act  wherever  set  up  or  found ;  a 
booth,  a  tent,  and  an  umbrella  fixed  in  the  ground 
by  a. stake,  which  is  but  a  kind  of  tent,  are  all 
within  the  meaning  of  "  place "  when  used  for 
the  purposes  indicated.  A  movable  structure  on 
wheels,  such  as  those  in  which  merchants  conduct 
their  business  of  loading  and  imloading  ships  at 
Liverpool,  mentioned  by  Martio,  B.  in  Shaw  v. 
Marley  (19  L.  T.  Rep.  15 ;  L.  Bep.  3  Ex.  137),  is  a 
good  example  of  an  office  or  place  within  the  Act. 
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The  fact  of  such  an  office  or  place  being  set  up 
EDd  used  by  the  bookmaker  on  a  racecourse 
would  not  take  it  out  of  the  Act ;  a  racecourse  is 
nowhere  mentioned  in  it.  Now,  it  was  pressed 
upon  us  by  Mr.  Asquith  in  his  able  argument 
that  the  bookmakers  do  in  fact  use  this  indosure 
as  the  place  where  they  separately  carry  on  their 
betting  businesses  as  described  in  the  particulars. 
But  the  question  is  whether  they  use  the  inclosure 
as  a  betting-house,  room,  or  office,  or  as  a  place 
conformable  to  the  leading  idea  conyeyed  by 
those  standard  words.  I  think  that  they  do  not. 
The  inclosure  is  yisited  by  2000  persons  on 
attractive  race-days,  of  whom  200  are  bookmakers. 
The  bookmakers  and  their  clerks,  and  the  general 
public,  are  all  admitted  to  the  inclosure  without 
distinction,  and  on  the  same  terms.  Many  of 
the  general  public  bet  with  the  bookmakers ;  some 
do  not  bet  with  them  at  all,  but  go  merely  to 
see  the  races  or  to  meet  their  friends  and 
acquaintances.  The  bookmakers  have  no  special 
right  or  privilege  within  the  inclosure.  No 
particular  part  of  the  inclosure  is  assigned 
or  allotted  to  them.  They  carry  on  their 
betting  in  competition.  Although  each  book- 
maker may  generally  be  found  near  the  same 
plar*«,  he  has  no  special  right  to  the  place  which 
he  occupies  temporarily.  If  he  moves  from  it,  as 
ne  does,  any  member  of  the  general  public  may 
take  the  place  he  has  quitted.  He  has  no  fixed  or 
ascertained  place  within  the  inclosure ;  he  cannot 
claim  any  particulsr  station.  He  has  no  indivi- 
dual control  over  the  place  he  occupies  beyond 
such  as  everyone  else  within  the  inclosure  has  over 
the  place  he  occupies  for  the  time  being.  The 
term  "  spot,"  was  employed  in  the  argument.  I 
discard  the  words  altogether  ;  it  is  not  found  in 
the  statute.  Some  of  the  principal  authorities 
have  already  been  stated  and  dealt  with  at  length. 
1  shall  condne  myself  to  expressing  my  opinion 
upon  them.  No  doubt  there  has  been  consider- 
able difference  in  the  judicial  opinions  expressed 
on  the  construction  of  this  Act.  The'  Act  is  so 
drawn  as  almost  to  invite  differences  of  opinion, 
<'prtainly  so  as  to  give  rise  to  it.  I  think  tnat  the 
followiug  cases  were  rightly  decided,  viz. :  Shaw 
v.MorUy  in  1«68  (19  L.  T.  Rep.  15;  L.  Rep.  3 
Ex.  137) ;  Baw8  v.  Fenwick  in  1874  (30  L.  T.  Rep. 
524;  L.  Rep.  9  0.  P.  339);  s.nd,8now  v.  HiUxn 
1885  (52  L.  T  Rep.  859 ;  14  Q.  B.  Div.  588).  From 
Doqgett  v.  Cattems  in  1864  (12  L.  T.  Rep.  355  ;  17 
C.  B.  N.  S.  669;  19  C.  B.  N.  S.  765),  in  which 
there  was  much  diverwrence  of  opinion,  1  am  unable 
to  obtain  any  sife  guidance.  I  think  that  East- 
wood V.  Miller  in  1874  (30  L.  T.  Rep.  716 ;  L.  Rep. 
9  Q.B.  440)  and  Haigh  v.  The  Town  Coun^l  of 
Sheffield  in  1874  (L.  Rep.  10  Q.  B.  102)  carried  the 
statute  beyond  its  true  limit.  I  am  prepared  to 
go  as  far  as  Bows  v.  Fenwick  (ubi  sup.),  the  case 
of  the  umbrella  with  a  stake,  i^ossibly  Qtillaway 
V.  Mariee  in  1881  (45  L.  T.  Rep.  763 ;  8  Q.  B. 
Dlv.  275),  the  case  of  tbe  box  simply,  may  be 
supported  on  the  same  grounds,  but  it  is  open  to 
question.  I  concur  with  Smith,  L.J.,  in  what  he 
nas  said  About  the  opinions  of  eight  judges. 
Their  method  of  reasoning  on  the  statute  is  iacon- 
sistent  with  the  decision  in  Hawke  v.  Dunn  (76 
L.  T.  Rep.  356 ;  (1897)  1  Q.  B.  579).  My  condu- 
sion  is  that  the  construction  put  upon  tUH  Act  by 
the  plaintiff's  counsel  does  not  give  the  proper 
effect  to  the  dominant  words  *'  house,  room  or 
office,"  and,  further,  I  am  satisfied  that  tbe  Legis-  i 


lature  has  not  manifested  in  the  enacting  part  of 
the  Act  a  dear  intention  of  declaring  ilfegal  such 
an  inclosure  as  this  is.  and  used  as  it  is  used.  For 
the  above  reasons  I  think  tiiat  the  appeal  ought 
to  be  allowed,  and  for  the  same  reasons  that  tbe 
decision  in  Hawke  v.  Dunn  {ubi  mp.)  ought  to  be 
overruled.  ^^^^^  ^^^^ 

Solicitors  for  the  plaintiff,  Le  BroMeur  and 
Oakley. 

Solicitors  for  the  defendants,  Peachey  and  Son, 
for  Arthur  Cheese, 


June  28  and  30, 1897. 

(Before  Lindlet,  Lopbs,  and  Ghittt,  L.JJ.) 

DuBBANT  V,  Thb  Bbakksomb  U&bah  Distbict 

Council,  (a) 

APPEAL  FBOM  THB   CHANCBBT  DIYISIOir. 

Local  government — Drainage — Surface  water  from 
roai— Bight  to  discharge  into  natural  water- 
caursC'-PMic  Health  Act  1875  (38  Jt  39  Vict, 
c.  55),  ss.  15,  16, 17,  and  308. 

The  plaintiffs  were  the  owners  of  an  estate  in  the 
neighbourhood  of  a  certain  town,  part  of  which 
estate  was  laid  out  for  building,  and  which 
included  a  portion  of  the  course  of  a  smaU 
stream.  Three  roads  upon  this  estate,  eihuUed 
within  the  natural  watershed  of  the  streatn,  and 
originally  laid  out  by  the  plaintiffs,  had  been 
taken  over  by  the  defendants,  the  urban  district 
council,  after  they  had  coTistructed  a  system  of 
drains  and  sewers  for  them  under  the  powers  of 
the  PHvate  Streets  Wwks  Act  1892.  In  ike 
schema  originally  proposed  by  the  defendants 
the  surface  water  from  these  roads  was  allowed 
to  flow  into  the  sewers ;  but,  the  Local  Govern- 
ment Board  having  refused  to  sanction  any 
scheme  which  did  not  provide  a  separate  system 
for  carrying  off  the  eurfa^e  water,  the  defendants 
had  provided  such  a  system  by  drains  which 
discharged  the  surface  water  into  the  etream. 
The  defendants*  drains  were  furnished  with 
catch  pits,  the  best  known  method  of  intercepting 
sand  and  silt.  The  plaintiffs  nevertheless  objected 
that  the  water  so  discharged  carried  toith  it  a 
great  quantity  of  sand,  silt,  and  other  solid 
matter  washed  off  the  roads,  and  was  much  more 
in  quantity  than  woul^d  have  naturally  flowed 
into  the  stream,  and  that  its  discharge  into  the 
stream  would  injure  the  plaintiffs  by  causing 
floods  and  silting  up  the  stream.  They  accord- 
ingly brought  an  action  to  restrain  the  defen- 
dants from  permitting  any  water,  sand,  silt,  or 
other  solid  matter  to  flow  through  their  drains 
into  the  stream. 

Held,  that  secU.  15,  16,  and  17  of  the  Public 
Health  Act  1875  clearly  authorised  the  defen- 
dants in  doing  what  the  plainHffs  complained  of ; 
and  that  the  plaintiffs  must  be  content  with  the 
remedy  by  way  of  compensation  afforded  by 
sect.  303. 

Decision  of  North,  J.  affirmed. 

Appeal  by  the  plaintiffs  from    a    decision   of 
North,  J.  (ante,  p.  486). 

Swinfen  Body,  Q.G.  and  E.  A.  HadXf.y  for  the 
appellants. — The  works  of  which  the  plaintiffs 
complain  were  constructed  under  the  Private 
Streets  Works  Act  1892  (55  k  56  Yict  a  57), 
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which  enables  the  defendants  to  exercise  the 
powers  conferred  bj  the  Public  Health  Act  1875 
in  private  roads,  and  provides  for  the  expenses  of 
so  doing.  The  qnesUon  is  whether  those  statutes 
gave  anj  power  to  a  local  authority  to  pour  water 
nt>m  their  surface  sewers  into  a  natural  water- 
oonrse.  The  evidence  shows  that  some  nuisance 
snd  damage  have  already  been  caused  to  the 
plaintifFs,  and  that  much  more  will  undoubtedly  be 
caused  in  the  future.  Apart  from  statutory  powers, 
the  defendants  certainly  are  not  justified  in  doing 
what  the  plaintiffs  complain  of.  Therefore  the 
question  turuR  on  the  powers  conferred  by  the 
Public  Health  Act  1875.  sects.  15,  16,  and  17. 
James,  L. J.  construed  the  above  sections  in 

GUusop  T.  The  Hetian  and  Isleworth   Local  Boards 
40  L.  T.  Bep.  786  ;  12  Ch.  Div.  102. 

[Chittt,  L  J. — That  case  was  dealt  with  in  two 
recent  ones.]  It  was ;  but  that  was  only  in  regard 
to  remedy.  Stirling  J.  adopted  the  same  cons&uo- 
tion  as  James,  L.J. : 

Ainley  v.  The  Kirhheaton  Local  Boards  60  L.  J. 
734,  Ch. 

First,  we  say  that  the  defendants  have  no  statu- 
toiy  power  to  discharge  water  on  to  the  plaintiffs' 
land.  Secondly,  that,  even  if  they  have  the  right 
to  discharge  water,  they  must  show  a  right  to  dis- 
charge sand  and  silt.  They  have  prima.  faexB  no 
right  to  send  solid  matter  into  the  plaintiffs' 
stream.  The  catch  pits  are  not  sumcsient,  as 
North,  J.  has  found.  Thirdly,  as  to  the  Poole- 
road  in  the  defendants'  district,  that  is  a  main 
road  repairable  by  the  county  council :  (Local 
Government  Act  1888  (51  &  52  Vict.  c.  41),  s.  11). 
The  defendants  do  not  keep  that  road  in  repair. 
They  can  only  do  so  under  the  powers  of  the 
county  council  as  contractors  or  agents  for  the 
county  council,  but  not  under  their  own  powers. 
This  ]>oint  was  raised  before  North,  J.,  but  was 
only  incidentally  dealt  with.  T^e  defendants 
must  show  a  statutory  duty  to  do  the  particular 
thing  which  they  are  doing.  Sect.  15,  which  im- 
poses upon  the  defendants  the  duty  of  making 
**Bnch  sewers  as  may  be  necessary  for  effectually 
draining  their  district,"  does  not  impose  on  them 
the  duty  of  discharging  the  water  into  the  plain- 
tiffs' stream.  Thera  is  no  statutory  duty  on  them 
to  construct  surface  drainage  at  all.  As  to  sect.  16, 
North,  J.  treated  that  as  not  applicable.  The 
defendants  did  nut  rely  on  that  section  in  the 
court  below,  and  therefore  the  court  below  did 
not  admit  evidence  which  the  plaintiffs  offered  to 
adduce  to  phow  that  there  were  alternative 
courses.  It  is  for  the  defendants  to  satisfy  the 
court  that  there  is  a  statutory  duty.  The  defen- 
dants are  interfering  with  a  private  right  without 
statutory  authority.  No  report  of  the  surveyor 
had  been  obtained,  as  provided  by  sect.  16.  We 
do  not,  however,  rely  on  want  of  notice  merely. 
The  question  is  whether  an  alternative  scheme 
would  not  be  the  proper  way  of  dealing  with  the 
matter.  We  submit,  therefore,  that  North,  J. 
^as  right  in  so  far  as  he  passed  over  sect.  16. 
Sect.  15  does  not  give  the  authority,  and  sect.  17 
is  for  the  general  protection  of  toe  public  irre- 
spective of  the  general  convenience  of  the  public : 
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[LiNDLBY,  L.J. — How  do  you  call  that  case  in 
^d  ?  1  To  show  the  true  meaning  of  sect.  4  of  the 
Local  Government  Act  (1858)  Amendment  Act 


1861  (24  &  25  Yict.  c.  61),  which  was  construed 
there,  and  which  was  substantially  in  the  same 
words  as  sect.  17  of  the  Public  Health  Act  1875. 

Vernon  B.  Smith,  Q.C.  and  A.  W.  Bowden,  for 
the  respondents,  were  n-t  called  upon  to  argue, 
but  intimated,  in  rt^ply  to  a  question  put  by  the 
court,  that  it  was  not  disputed  that,  if  the  plaintiffs 
had  suffered  any  injury  through  the  acts  of  the 
defendants,  they  were  entitled  to  compensation 
under  sect.  308  of  the  Public  Health  Act  1875. 

LiNDLET,  L.J. — It  appears  to  me,  1  confess, 
that  the  learned  judge  in  the  court  below  was 
quite  right  ii^  the  construction  he  has  put  upon 
these  sections  of  the  Public  Health  Act  1875, 
which  I  will  say  something  about  presently.   It  is, 
'  however,  very  important  to  bear  in  mind  that  by 
sect.  308  the  plaintiffs,  if  th^-y  are  damnified  by 
what  has  been  done,  can  obtain  compensation. 
Sect.  308  throws  a  gi'eat  deal  of  light  on  any  lan- 
guage that  may  be  ambiguous  in  the  clauses  I 
will  refer  to  presently.     It  enacts  that,  "Where 
any  person  sustains  any  damage  by  reason  of  the 
exercise  of  auy  of  the  powers  of  this  Act  in  rela- 
tion to  any  matter  as  to  which  he  is  not  himself 
in  default,  full  compensation  shall  be  qiade  to 
such  person  by  the  local  authority  exercising  such 
powers,"  and  so  on.     I  need  not  i^ad  the  rest  of 
the  section.     Then  we  have  to  consider  sects.  15, 
16,  and  17  of  the  Public  Health  Act  1875     We 
have  it  admitted  that  all  these  roads  which  the 
defendants  are  draining  into  the  Bourne  are  in 
the  district  of  the  defeudants.     We  start  with 
that.     With  reference  to  the  point  made  about 
the  Poole-road,  1  think  that  it  comes  to  nothing 
at  all.    1  mention  it  so  as  to  pass  it  over.    Bar, 
when  you  look  at  the  Local  Goveroment  Act  1888. 
sect.  II,  clause  4,  it  appears  to  me  that  the  road  is 
just  as  much  a  road  within  the  district,  as  to 
which  the  defendants  are  under  duties  and  have 
powers,  as  if  it  wore  not  a  main  road  at  all.    I  say 
no  more  about  it,  because  it  is  pretty  obvious, 
when  you  read  the  section,  that  uiere  is  nothing 
in  the  point  at  all.    Now  what  have  they  done  r 
The  plaintiffs  have  evidently  canalised  the  bog 
which  did  exist  up    this     Boumn    which  runs 
through  Bournemouth,  and  in  1877  they  drained 
that  bog  and  cut  this   ditch,  for  it  is  not  much 
more,  about  4  feet  wide,  ioto  the  old  Bourne,  which 
did  not  come  up  so  high.    It  is  an  artificial  stream 
which  was  made  by  them  in  the  year  1877.     Why 
it  is  not  properly  described  as  a  canal,  I  do  not 
know.    It  is  not  a  navigable  canal  it  is  true.     It 
is  only  4  feet  wide  and  vei-y  shallow.  Now,  sect.  15 
gives  the  defendants  power,  or  rather  imposes 
on  the  defendants  the  duty,  of  making  '*such 
t>ewers  as  may  be  necessury  for  effectually  drain- 
log  their  district  for  the  purposes  of  this  Act,'* 
and,  by  the  definition  clause,  "  sewer  **  does  not 
mean  a  sewer  for  the  conveyance  of  filth  alone — 
human  excrement,  and  so  on — but  for  drainage 
purposes.    The  word  **  sewer  "  is  contrasted  with 
'* drain."     The  word  "drain"  means  something 
applicable  to  one  building  only,  and  a  "  sewer  "  to 
mora.     What  the  defendan  s  are  doiog  is  this  : 
They  ara  draining  certain  roads  in  their  district, 
and  they  ara   making  what,  under  the  Act  of 
Parliament,  is  called  a  "sewer."     The  duty  of 
doing  that  is  thrown  on  them.     Now,  sect.  16 
U    important.      That  g^ves  them  powers  which 
enables  them  to   perform  that  duty.      Sect.   16 
enables  them  to  "  carry  any  sewer  through,  across 
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or  under  any  tumpike  road,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  be  under  the  payement 
or  carriage-way  of  an^  street,  and,  after  giving 
reasonable  notice  in  writiug  to  the  owner  or  occu- 
pier (if  on  the  report  of  the  surveyor  it  appears 
necessary],  into,  through,  or  under  any  lands  what- 
soever within  their  district."  Now,  Mr.  Hadley 
has  raised  a  point  which  I  will  notice  here  and 
deal  with.  He  says  that  there  has  been  no  report 
made  by  the  surveyor.  If  that  point  had  been 
raised  before  there  might  have  been  something 
in  it.  It  might  have  caused  a  temporary  delay, 
and,  if  the  defendants  had  insisted  that  they  had  a 
right  to  do  what  they  are  doing  without  the 
report  of  the  surveyor,  they  probably  would  be 
wrong.  But  obviously  this  action  was  not 
brought  on  the  ground  tbat  there  has  been  no 
Tdport  of  the  surveyor.  It  has  been  brought  for 
the  far  more  important  purpose  of  contestius  this 
alleged  right  of  the  defendants.  However,  I  pass 
that  over.  In  point  of  fact  there  is  no  notice,  aud 
no  repoi*t  of  the  surveyor.  Nothing  turns  on  that 
at  all.  Then  the  word  **  lands  *'  there  is,  by  the 
definition  clause,  extended  so  as  to  mean  heredita- 
ments of  auy  tenure,  and  obviously  includes  land 
covered  with  water.  Now  I  pass  on.  There  is  a 
further  portion  of  sect.  16  which  does  not  refer 
to  this  case,  and  which  refers  to  what  the  defen- 
dants may  do  out  of  their  district.  Th^n  comes 
sect.  17,  which,  as  I  understand  it,  is  not  an 
enabling  clause,  although  the  inference  to  be 
drawn  from  that  section  taken  in  connection 
with  the  enabling  clause  is  vt-ry  strong.  Sect.  17 
id  a  prohibitive  clause.  It  enacts  as  follows : 
*'  Nothing  in  this  Act  ►hall  authorise  any  local 
authority  to  make  or  use  any  sewer,  drain,  or 
outfall  for  the  purpose  of  conveying  sewage  or 
filthy  water  into  any  natural  sti-eam  or  water- 
course, or  into  any  canal,  pond,  or  lake,  until  such 
sewage  or  filthy  water  is  fived  from  all  ezcremeuti- 
tious  or  other  foul  or  noxious  matter  such  as 
would  affect  or  deteriorate  the  purity  and  quality 
of  the  water  in  such  stream  or  watercourse,  or  in 
such  canal,  pond,  or  lake."  I  read  that  shortly  in 
this  way :  Notwithstanding  the  enabling  clause 
to  which  I  have  referred,  a  local  authority  shall 
not  pour  filth  into  any  Latural  or  artificial  stream 
or  watercourse.  Now,  what  is  the  inference? 
The  iuference  is  that  th^'y  may  pour  any  oth^^r 
watt-r  into  any  natural  or  artificial  stream  or 
watercourse.  That  is  the  inevitabl*)  inference 
from  thn  16th  aud  17th  sections,  and,  to  my  mind, 
that  is  the  view  taken  hy  thn  learned  judge  in  the 
court  below.  It  is  said  that  he  has  not  referred 
specifically  to  sect.  16;  but  it  is  not  to  be  supposed 
lor  a  moment  that  he  wtfR*  deciding  this  case  on 
sect.  17  without  reference  to  the  sections  pre- 
ceding it,  and  without  which  it  means  nothing  at 
all.  Taking  all  these  sections  together,  I  think 
that  the  defeDda>*ts  are  iu  the  right,  and  the 
plaintiffs  are  in  the  wrong;  and  that  ihereforn 
this  appeal  must  be  didmissed,  and  dismidsed  wiih 
costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  think 
that  this  case  is  a  clear  one.  I  have  no  doubt 
that  the  effect  of  what  has  been  done  by  the 
defendants  will  be  to  bring  a  large  quantity  of 
silt  and  sand  into  the  Bourne — a  substantially 
larger  quantity,  at  any  rate,  than  came  there 
before.  According  to  the  evidence  in  the  case, 
a  considerable  quantity  must  indirectly  have  gone 


into  the  Bourne  before  anything  was  drained 
into  it  by  the  defendants.    What  the  defendants 
have  done,  and  are  about  to  do,  is  to  cause  that 
which   was   carried  through  before  to   be   now 
carried  more  effectually  and  directly.    Whether 
you  call  the   Bourne  a   watercourse  or  a  canal, 
all  I   can  say  is,   if    it  is  not  a  waterconrse 
beyond  all  question  it  is  a  canal.    No  doubt  that 
would  be  the  effect  of  what  the  defendant*  have 
done.   Then  this  question  arises :  Does  the  statute 
— I  mean  by  the  statute  the  Public  Health  Act  of 
1875 — ^authorise   the   defendants  in   doing  what 
they  have  done  P    In  my  opinion  it  clearly  does ; 
ana  whether  it  does  or  not  depends  on  the  con- 
struction to  be  placed  on  three  sections  in  that 
Act,  viz.,  sects.  15,  16,  and  17.    Now,  sect.  15  is 
very  wide.    It  says  that  every  local  authority 
"  shall  cause  to  be  made  such  sewers  as  noay  be 
necessary  for   effectually  draining   their  district 
for  the  purposes  of  this  Act."    That  is  yeT7  clear 
and  very  distinct.    "  Sewer"  is  interpreted  in  the 
Act,  and  the  interpretation  is  that  it  means  every 
sewer  and   drain   which   is   not  expressly  inter- 
preted by  the  Act  to  be  a  "  drain."    Then  oomes 
sect.  16,  which  is  again  most  important.     That 
is  the  section  which  confers  powers  for  making 
these  sewers.    It  rays,  **  any  local  authority  may 
carry  any  sewer  through,  across,  or  under  any 
tumpike  road.*'    I  need  not  read  any  more  nntu 
I  come  to  these  words :  "  Into,  through,  or  under 
any  lands  whatsoever  within  their  mstrict "    So 
that,  according  to  that,  first  the  local  authority 
are  told  that  they  may  cause  sewers  to  be  made, 
and  then  power  is  given  to  them  to  carry  them 
"into,  through,  or  under  any  lands  whatsoever 
within  their  district."    Then  sect.  17  is  said  to  be 
an  enabling  section,   but,  if  it  is  an  enabling 
section,  it  is,  to  a  certain  extent,  a  prohibitive  one. 
If  there  was  any  doubt  upon  the  effect  of  what 
sect.  16  is,  it  would  be  made  clear  by  sect.  17, 
which  says :  **  Nothing  in  this  Act  shall  authorise 
any  local  authority  U>  make  or  use  any  sewer, 
drain,  or  outfall  for  the  purpose  of   conveying 
sewage  or  filthy  water  into  any  natural  stream  or 
watercourse,  or  into  any  canal,  pond,  or  lake, 
until  such  sewage  or  filthy  water  is  freed  from  all 
excrementitious  or  other  foul  or  noxious  matter 
such  as  would  affect  or  deteriorate  the  purity  and 
quality  of  the  water  in  such  stream  or  water- 
course, or  in  such  canal,  pond,  or  lake.**    What  is 
the  irresistible  inference  to  be  drawn  from  that 
section,  coupled  as  it  is  with  sect.  16  ?    It  is  that, 
if  that  which  is  conveyed  does  not  contain  those 
things  which  are  prohibited,  or,  in  other  words,  if 
it  contains  water  free  from  those  things,  the  sec- 
tion expressly  authorises  the  local  authority  to  do 
it.    In  this  particular  case,  can  it  be  said  that 
there  is  anything  noxious,  or  excrementitious,  or 
foul  that  is  carried  in  this  water  P    All  that  is 
carried,  accoroing  to  the  evidence,  is  sand  and  silt>, 
the  natural  belongings,  as  it  were,  to  water  in  a 
soil  like  this — nothing  that  is  noxious  or  nothing 
which  would  affect  or  deteriorate  the  purity  and 
quality  of  the  water.    It  might  be  made  muddy 
lor  the  time,  but  in  due  course  the  sand  and  sUt 
would  fall  to  the  bottom,  and  leave  the  water  as 
it  would  have  been  if  that  matter  had  not  been 
brought  there.    But  it  has  been  suggectted  that 
the  powers  conferred  by  this  Act,  if  carried  into 
effect  in  the  way  that  they  have  been  carried  out 
by  the  defendants,  would  be  harsh  and  unjust  to 
a  landowner  in  a  similar  position  to  the  plaintiffs. 
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There  might  be  a  good  deal  to  be  said  about  that 
if  it  were  not  for  the  SOSth  eection  of  the  Act, 
which  appears  to  me  to  cover  entirely  any  difficulty 
of  that  kind.  That  section  sajs  that  full  compen- 
sation is  to  be  made  to  anybody,  who  is  not  in 
default,  for  any  damage  sustained  by  reason  of 
the  exercise  of  any  of  the  powers  of  this  Act. 
That  entirely  meets,  to  my  mind,  that  objection. 
With  regard  to  the  Poole-road,  and  the  point  that 
was  taken  concerning  the  Poole-road,  it  is  unne- 
cessary to  say  anything  further  than  this — ^that  I 
think  it  is  entirely  met  by  sect.  11,  sub-sect.  4,  of 
the  Act  of  1888.  I  think,  therefore,  that  the  deci- 
sion of  the  learned  judge  in  the  coui*t  below  was 
perfectly  right,  and  that  this  appeal  should  be 
dismissed. 

Ghitty,  L.J. — The  question  raised  on  this 
appeal  is  whether  the  defendants,  in  exercising 
their  statutory  duties  and  powers,  are  justified  in 
sending  down  sand  and  silt  through  their  sewer 
into  the  Bourne.  The  Bourne  is  pai*tly  artificial, 
and  as  to  the  rest  of  it  natural ;  although  I  take 
it  that  so  much  of  it  as  is  natural  has  been  subse- 
qaently  improved  in  the  course  of  time.  The 
question  turns  upon  sects.  15, 16, 17,  and  308  of 
the  Public  Health  Act  1875.  I  uhall  deal  with 
those  sections  very  shortly,  because  I  have  formed 
a  clear  opinion  that  the  defendants  are  justified 
in  what  they  are  doing.  The  15th  section  imposes 
<m  the  local  authority  the  duty  of  causing  to 
be  made  such  sewers  as  may  be  necessary  for 
effectually  draining  their  district  for  the  purposes 
of  the  Act.  The  16th  section  confers  powers  with 
reference  to  the  carrying  of  the  sewer  that  may 
be  so  made.  The  sewer  as  mentioned  here, 
according  to  the  definition  clause,  is  not  a  sewer 
merely  for  oarryine  off  foul  and  excrementitious 
matter  and  the  like,  but  also  for  carrying  off 
surface  water.  1  agree  with  what  has  been 
already  stated  that  the  word  **  lands  '*  is  used  in 
sect  16  generally,  not  only  by  reason  of  the  defi- 
mtion  and  not  only  by  reason  of  the  ordinary 
common  law  that  "  land "  includes  land  covered 
with  water,  but,  even  if  those  two  grounds  should 
fail,  and  1  think  neither  of  them  does  fail,  by 
reason  of  the  17th  section  itself,  which  may  m 
read  partly  as  a  proviso  and  partly  as  an  enabling 
clause.  I  will  explain  what  I  mean.  Sect,  ly 
enacts  that :  "  Nothing  in  this  Act  shall  autho- 
rise any  local  authority  to  make  or  use  any  sewer, 
drain,  or  outfall  for  the  purpose  of  conveying 
sewage  or  filthy  water  into  any  natural  stream  or 
watensourse,  or  into  any  canal,  pond,  or  lake,  until 
SQch  sewage  or  filthy  water  is  freed  from  all 
excrementitious  or  other  foul  or  noxious  matter 
such  as  would  affect  or  deteriorate  the  purity  and 
quality  of  the  water  in  such  stream  or  water- 
course, or  in  such  canal,  pond,  or  lake."  The 
first  pare  of  that  im  prohibitory,  and  it  is  by  way 
of  proviso  of  something  that  has  gone  before. 
The  second  part  is  explanatory.  I  do  not  say 
that,  by  itself,  confers  that  power.  I  think  the 
better  reading  is  that  the  power  is  conferred  by 
the  16th  section;  and  in  this  portion  of  the 
section  which  sa^s  that  the  sewage  is  not  to  be 
poured  in  until  it  is  fi-eed  from  foul  or  noxious 
matter,  the  Legislature  assumed  that  it  had 
already  said  something  that  would  justify  the 
pouring  of  pure  water,  or  water  not  fouled  or 
QoxiouB,  into  the  stream  or  canal.  On  the  ques- 
tion whether  sand  and  silt  come  within  these 
^oepted  words,  namely,  whether  they  are  "  excre-  1 


mentitious  or  other  foul  or  noxious  matter,"  1 
cannot  conceive  that  there  is  any  question  what- 
ever ;  1  think  that  they  do  not.  But  whether  this 
be  a  natural  stream,  as  it  may  be  in  part,  or 
whether  it  be  water  running  into  a  canal,  I  think 
in  either  case,  having  regard  to  both  parts  of  the 
case,  the  authority  is  conferred  by  the  16th  section 
of  the  Act.  The  value  of  the  308th  section  ia 
very  great,  because,  as  a  rule.  Parliament  does 
not  interfere  with  private  rights  without  compen- 
sation. It  was  properly  admitted  by  Mr.  Yernon 
Smith,  and  I  express  my  opinion  quite  aoart 
from  the  admission,  that  the  308th  section  does 
entitle  the  plaintiffs  to  obtain  in  the  manner 
pointed  out  by  the  section,  and  not  by  action, 
compensation  for  any  damage  that  they  may 
suffer  by  the  sand  and  silt  being  increased  through 
the  operations  of  the  defendants*  works.  I  need 
not  say  anything  about  the  Poole-road.  I  en- 
tirely "concur  with  what  has  been  said  on  that 
point.  With  reference  to  Mr.  Hadley*6  point  that 
the  report  of  the  surveyor  had  not  been  obtained, 
I  am  rather  sorry  that  that  point  should  have 
been  ever  mentioned  upon  the  appeal,  because 
the  action  has  not  been  brought  in  any  way  to 
determine  such  a  question  as  that.  It  would,  as 
Lindley,  L.J.  said,  have  only  gone  to  a  short 
delay,  and  it  is  not  right,  I  thmk,  to  raise  ^ints 
of  that  kind  upon  %n  appeal.  At  any  rate,  in  my 
opinion,  we  ought  to  decide,  as  we  do  decide, 
this  case  without  reference  to  the  question  thus 
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Poole. 


HIGH    COURT    OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

June  19  and  July  3, 1897. 

(Before  Hawkins  and  Wbiqht,  JJ.) 

The  Gband  Junction  Watebwobks  Com- 
PANT  (apps.)  V.  DAyiES  (resp.).  (a) 

Water  rate — Baste  of  aseeeement  —  House  and 
garden  occupied  as  one  tenement — Supply  of 
water  for  domestic  purposes  —  Jurisdiction  of 
justices  to  exclude  part  of  premises  in  assessing 
valus  —  "  Tenement  supplied  with  water '' — 
Waterworks  Clauses  Act  1847  (10  &  11  Vict, 
c.  17),  s.  68 — Grand  Junction  Waterworks  Act 
1852  (15  &  16  Vict.  c.  clvii.),  s.  46. 

Where  premises  are  occupied  aa  one  tenement 
uoithin  the  same  curtilage,  justices,  in  deter- 
mining, under  sect  68  of  the  Waterworks 
Clauses  Act  1847,  the  annual  value  of  the  "  tene- 
ment supplied  with  water "  for  the  purpose  of 
assessment  to  the  water  rate,  have  no  jurisdiction 
to  curtail  the  area  or  exclude  any  pari  of  the 
'.xisting  tenement,  hut  mtist  take  the  value  of  the 
whole  premises  occupied  as  one  tenement,  and 
consequently,  where  the  premises  consist  of  a 
dweUtng-house  with  garden  attached,  the  justices, 
in  m^aking  their  assessment,  cannot  exclude  the 

(«)  Beported  by  W.  W.  0b£,  Esq.,  Burlster-at-Law. 
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garden  or  reduce  its  limite  to  what  they  think 
ought  reasonably  to  go  with  the  house. 

Case  stated  by  justices  of  the  peace  for  the 
coantj  of  Middlesex. 

On  the  30th  Nov.  and  the  5th  Deo.  1896  the 
appellants  and  the  respondent  appeared  before  the 
jastices  at  the  Brentford  Police-court,  upon  an 
application  by  the  respondent  under  sect.  68  of 
the  Waterworks  Glauses  Act  1817  (10  &  11  Yict. 
e.  17),  which  provides : 

The  water  rates,  except  as  hereinafter  and  in  the 
special  Aot  mentioned,  shall  be  paid  by  and  be  reooTerable 
from  the  person  reqairing^,  reoeiving,  or  using  the 
supply  of  water,  and  shall  be  payable  aooording  to  the 
annual  value  of  the  tenement  supplied  with  water,  and 
if  aiiy  dispute  arise  as  to  such  value  the  same  shall  be 
determined  by  two  justioes. 

The  application  was  to  determine  the  value  of 
a  certain  tenement  in  Granse-road,  Ealing,  sup- 
plied with  water  by  the  appellants  and  owned  and 
occupied  by  the  respondent,  a  dispute  having 
arisen  as  to  such  annual  value  between  the  appel- 
lants and  the  respondent.  The  tenement  in 
question  was  outside  the  area  to  which  the  Water 
Bate  Definition  Act  1885  (48  &  49  Yict.  o.  34), 
applies. 

The  Waterworks  Glauses  Act  1847,  so  far  as  is 
now  material,  was  incorporated  with  the  Grand 
Junction  Waterworks  Act  1862  (15  &  16  Vict, 
c.  clvii.),  under  which  the  appellants  supply  water, 
and  by  sect.  46  of  the  latter  Act  the  appellant 
company 

Shall  at  the  request  of  the  owner  or  ooonpier  of  any 
house  in  any  street  within  the  limits  of  this  Act,  in 
which  any  pipe  of  the  company  shall  be  laid,  famish  a 
sufficient  supply  of  water  for  their  domestio  pnriKMes 
where  the  annual  vaJue  of  the  dwelling-house  or  other 
place  supplied  shall  not  exceed  200L  at  a  rate  per 
centum  per  annum  on  such  value  not  exceeding  41.,  &c. 

By  sect.  48 : 

A  supply  of  water  for  domestio  purposes  shall  not 
ndude  a  supply  of  water  for  .  •  .  gardens,  fonn* 
tains,  or  ornamental  purposes,  Ao. 

By  sect.  49  the  company  may  supply  any  person 
with  water  to  be  used  for  other  than  domestic 
purposes  upon  such  terms  as  may  be  agreed  upon. 

Tne  premises  in  question  consist  of  a  dwelling- 
house  with  a  gravelled  approach  in  front  and 
garden  at  the  back  consisting  in  part  of  lawn  and 
in  part  of  kitchen  garden  with  greenhouse  and 
tool  shed.  The  whole  of  the  premises  are  occu- 
pied by  the  respondent  as  a  residence,  and  the 
garden  and  the  other  appurtenances  form  part  of 
the  curtilage  of  the  house,  and  the  total  area  of 
the  premises  is  a  little  over  half  an  acre. 

The  appellants  supply  the  i*espondent  with 
water  for  domestic  purposi^s  under  sect.  46  of  the 
Grand  Junction  Waterworks  Act  1852,  and  sect. 
68  of  the  Waterworks  Glauses  Act  1847,  at  a  rate 
according  to  the  annual  value  of  the  tenement 
supplied  with  water.  The  respondent  under 
threat  of  legal  proceedings  paid  to  the  appellants 
for  the  use  of  water  for  garden  purposes  the  sum  of 
one  guinea  for  the  season  1896;  but  no  agreement 
was  entered  into  between  the  parties  under  sect. 
49  of  the  former  Act  for  the  supply  of  water  for 
garden  purposes. 

The  question  at  issue  between  the  parties  was 
as  to  what  was  to  be  taken  into  account  in  deter- 
mining the  annual  value  of  the  "  tenement  sup- 
plied with  water." 


For  the  appellanta  it  was  contended  that  the 
tenement,  the  annual  value  of  which  was  to  be 
determined  by  the  justices,  was  the  whole  area  of 
the  premises  oecupied  by  the  respondent  as  one 
undivided  tenement. 

For  the  respondent  it  was  contended  that  the 
tenement,  the  value  of  which  was  to  be  deter- 
mined, was  the  dwelling-house  alone,  and  that  the 
garden  ought  to  be  excluded  in  calculating  the 
annual  value  of  the  *' tenement  supplied  with 
water,"  and  the  respondent's  witnesses,  in  order 
to  show  that  the  garden  might  have  a  letting 
vTLlue  apart  from  the  house,  suggested  that,  by 
making  entrances  and  dividing  off  the  premises 
into  tlu'ee  separate  parts,  the  part  of  the  garden 
consisting  of  lawn  might  be  let  as  a  lawn-tennis 
ground,  the  remainder  of  the  garden  consisting 
of  kitchen  garden  might  be  let  as  a  kitchen 
garden,  and  fiie  dwelling-house  would  then  stand 
with  only  a  small  piece  of  ground  attached  to  it. 
It  was  asserted  b^  the  appellants'  witnesses  that 
such  suggestion,  if  carried  out,  would  completely 
alter  the  character  of  the  premises  and  greatly 
decrease  the  letting  value  thereof. 

The  lustices  found  as  a  fact  that  the  annual 
value  of  the  whole  tenement  as  occupied  by  the 
respondent  was  1001.,  but  that  the  annual  value 
of  such  tenement,  if  a  certain  specified  portion  of 
the  garden  were  excepted,  would  be  80Z. 

They  also  found  as  a  fact  that  such  piece  of 
garden,  although  occupied  by  the  respondent 
as  part  of  the  premises  and  not  divided  or  sepa- 
rated in  any  way,  and  though  desirable  for  the 
enjoyment  of  the  premises,  might  have  been 
separately  let. 

The  justices  were  of  opinion  that  neither  the 
respondent's  nor  the  appellants'  contention  was 
correct,  and  that  in  arriving  at  the  annual  value 
of  the  tenement  supplied  with  water  they  had  to 
make  a  special  assessment  for  water  purposes 
only  for  the  purpose  of  a  domestic  supply,  and 
were  therefore  obliged  to  determine  what  quan- 
tity of  garden  should  reasonably  go  with  the 
house. 

They  were  further  of  opinion  that,  in  order  to 
determine  the  annual  viuue  of  the  tenement 
under  the  section,  they  ought  to  consider  (1)  that 
the  garden  is  by  the  statute  expressly  excluded 
from  receiving  water  under  the  head  of  domestic 
purposes,  and  (2)  that  under  the  Bristol  Water- 
works Company  v.  Uren  (52  L.  T.  Rep.  655,  16 
Q.  B.  Div.  637)  and  the  cases  therein  cited,  a 
reasonable  amount  of  garden  must  be  included  in 
the  assessment  on  which  the  charge  for  water  for 
domestic  supply  is  levied. 

Thev  were  also  of  opinion  that  in  fixing  the  fair 
annual  value  they  were  not  of  necessity  bound  (1) 
to  accept  that  identical  or  particular  unit  for  their 
assessment  upon  which  an  annual  value  has  been 
fixed  under  the  Parochial  Assessment  Act  1836 
(6  &  7  Will.  4,  c.  96),  or  by  the  surveyor  of  Queen's 
taxes;  or  (2)  to  hold  that  the  word  "tenement" 
must  here  be  used  in  its  extended  meaning  having 
regard  to  the  use  of  the  words  *'  dwelling-house," 
in  the  appellants*  private  Act ;  or  (3)  to  adopt  in 
this  case  the  particular  area  or  curtilage  created 
into  a  tenement  by  the  last  conveyance  or  lease  of 
the  premises  to  the  respondent. 

It  therefore  appeared  to  the  justices  that,  having 
regard  to  the  facts  proved,  a  distinct  and  appre- 
ciable area  beyond  that  which  was  reasonable  and 
necessary  for   the  enjoyment  of   the  dwelling- 
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house  (having  regard  to  its  character  and  the 
localihr),  namely,  the  back  or  kitchen  garden, 
oonld  he  severed  and  could  form  bj  itself  a  defined 
miit  for  the  purpose  of  separate  assessment  for  all 
rating  demands  as  it  was  of  a  reasonable  sise  and 
capable  of  being  divided  and  let  to  another  occu- 
pier for  a  building  site  or  other  purposes; 
and  it  was  proved  to  the  justices  that  such  a 
severance  omj  proportionately  lowered  the  annual 
value  of  the  house  and  its  gpx>unds,  so  that  the 
annual  value  of  the  severed  portions,  phu  that  of 
the  house  and  its  reduced  gi'ounds,  amounted  to 
the  same  sum  as  that  proved  to  be  the  annual  value 
of  the  undivided  whole. 

The  justices  accordinslj  held  that  the  annual 
value  of  the  tenement  for  the  purposes  of  the 
above  sections  was  SOL 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  or  wrong  in  law 
in  holding  that  they  had  to  make  a  special  assess- 
ment onl^  for  water  purposes  for  the  pui-pose  of  a 
a  domestic  supply,  and  were  therefore  entitled  to 
determine  what  quantity  of  garden  should  in 
their  opinion,  reasonably  go  with  the  house,  apart 
from  the  fact  of  what  was  then  occupied  there- 
with; and,  further,  whether  they  were  right  or 
wrong  in  excluding  the  portion  of  garden  above 
specined  from  their  consideration  in  determining 
the  annual  value  of  the  tenement  supplied  with 
water.  If  the  j  ustices  were  wrong  in  their  holding 
and  if  the  tenement,  the  annual  value  of  which 
had  to  be  determined,  was  the  whole  of  the  pre- 
mises occupied  by  the  respondent  then  the  assess- 
ment was  1x>  be  raised  to  100{. 

Bosanquet,  Q.C.  {Bam  with  him)  for  the  appel- 
lants.— The  justices  were  clearly  wrong  in  the 
principle  of  assessment  adopted.  What  has  to  be 
rated  is  the  whole  value  of  the  tenement,  that  is, 
of  the  tenement  as  it  then  stood  and  was  occupied  by 
the  respondent.  It  was  all  used  as  one  residence, 
and  the  owner  or  occupier  would  have  to  construct 
certain  works  if  he  wanted  to  let  off  this  garden 
to  another  person.  It  is  true  that  the  part  so 
severed  might  be  let  as  a  garden,  or  as  building 
ground,  or  as  a  kitchen  garden ;  but  the  answer 
to  that  is  that  the  respondent  has  not  chosen  so 
to  sever  that  part,  and  what  has  to  be  assessed  is 
the  tenement  which  the  respondent  occupied.  In 
the  Bristol  Waterworks  Company  v.  Uren  (52 
L.  T.  Bep.  655 ;  15  Q.  B.  Div.  637),  where  the  pre- 
miBes  consisted  of  a  dwelling-house  and  a  gai^ien 
three-fourths  of  an  acre  in  extent,  it  was  held  that 
for  the  purpose  of  the  water  rate,  the  whole 
premises,  both  house  and  garden,  were  to  be  rated 
S8  heing  one  tenement.  lu  the  West  Middlesex 
Wateruforks  Company  v.  Coleman  (52  L.  T.  Bep. 
578 ;  14  Q.  B.  Div.  529),  where  the  premises  con- 
sisted of  a  licensed  public-house,  it  was  held  that 
the  proper  basis  of  tne  water  rate  was  the  annual 
value  of  the  premises  as  they  were,  that  is,  as  a 
licensed  house,  and  not  their  value  for  domestic 
porposee  only.  In  that  case  there  was  an  extra 
payment  of  15«.  for  trade  purposes,  as  here  there, 
^as  an  extra  payment  for  garden  purposes.  In 
Buiby  V.  The  Chesterfield  Waterworks  and  Oas 
Company  (31  L.  T.  Bep.  O.  S.  98;  27  L.  J.  174, 
H.  C),  where  the  question  arose  in  the  convf  rse 
^vay  as  to  what  was  water  used  for  domestic 
parposee«  Lord  Campbell  held  that,  for  rating 
purposes  in  respect  of  the  water  rate,  you  were  to 
rate  the  whole  premises.  In  Lowe  v.  Lambeth 
Waterworks  Company  (unreported),  decided   by 


Jessel,  M.B.  in  July  1875.  and  referred  to  by 
Smith,  J.  in  his  judgment  in  the  Bristol  Water- 
works  Company  v.  Uren  (uhievp.),  it  was  held  that 
the  word  "  house  "  in  the  Act  then  in  question, 
meant  the  tenement  supplied  with  water,  and  not 
merely  the  house  itself. 

E,  Shortt  {F,  Low  with  him)  for  the  respon- 
dent.— ^Each  case  has  to  be  decided  on  its  own 
facts,  and  in  this  case  what  is  supplied  with  water 
is  the  house  and  not  the  garden.    This  is  a  supply 
of   water  for  domestic  purposes  only,  and    by 
sect.  48  of  the  private  Act  this  would  not  include 
a  supply  for  the  garden,  and  if  the  garden  were 
to  be  supplied  with  water  as  well  as  the  house 
then  an  agreement  under  sect.  49  would  have  to 
be  made  for  that  purpose,  so  that  if  the  garden 
were  to  be  included  in  this  assessment  the  supply 
for  the  garden  would  have  to  be  paid  for  twice 
over.  •  The  occupier  would  then  be  paying  the 
rate  on  an  assessment  which  included  the  garden, 
and  in  that  way  he  would  be  paying  for  a  supply 
for  the  garden  without  getting  it,  and   if  he 
wanted  a  supply  for  the  garden  he  would  have 
to  make  an  extra  payment  for  such  supply  by 
reason  of  sects.  48  and  49.    Therefore  the  tene- 
ment to  be  supplied  in  this  case  is  the  house 
alone  exclusive  of  the  garden,  <^d  the  value  of 
the  "tenement  supplied  with  water"  within  the 
section  is  the  value  of  the  house  slone  exclusive 
of  the  garden,  and  where  you  have  a  house  and 
garden,  as  in  this  case,  the  proper  principle  is  to 
determine  the  rateable  value  of  the  house  and 
the  rateable  value  of  the  garden,  and  to  make 
the  assessment  accordingly.    The  cases  cited  are 
not  in  point  here,  as  tbey  merely  decided  what 
were    domestic    purposes.    That   is   immateria 
here,  as  the  question  is   settled  by  the  private 
Act  itself  and  is  not  in  dispute ;  and  in  none  of 
the  cases  referred  to  were  gardens  excluded  by 
the  private  Act  as  they  are  in  this  case.    The 
whole  garden,  therefore,  ought  to  be  excluded; 
but,  if  the  whole  ought  not  to  be  excluded,  then 
it  is  a  question  of  fact  for  the  justices  to  say  what 
reaeonaole  amount  of  garden  ought  to  be  included 
with  the  house,  and  Uiat  is  a  question  which  the 
justices  have  found.    They  have  come  to  the 
conclusion  that  in  assessing  the  valuation  for  a 
supply  for  domestic  purposes  they  ought  to  divide 
this  tenement,  as  they  bad  to  consider  what  was 
the  tenement  supplied  with  water  for  domestic 
purposes,  and  that  was  a  question  for  them  to 
consider.    It  may  be  they  have  rated  the  tene- 
ment at  too  high  a  rate,  but  their  principle  was 
right    He  referred  to  the 

West  Middlesex  Waterworks  Company  v.  Coleman 

{ubi  tup.)s 
Bristol  Waterworks  Company  v.  Uren  {uhi  sup.). 

Cur,  adv.  wU, 

JulyS. — The  judgment  of  the  Court  (Hawkins 
and  Wright,  JJ.)  was  read  by  Hawkins,  J. 
After  stating  the  facte  his  Lordiship  proceeded  : 
The  appellante  supply  the  respondent  with  water 
for  domestic  purposes  under  sect.  46  of  the 
Grand  Junction  Waterworks  Act  1852  and  sect. 
68  of  the  Waterworks  Glauses  Act  1847,  and  the 
question  is  as  to  what  was  to  be  taken  into  account 
in  determining  the  annual  value  of  the  tenement 
supplied  with  water.  The  appellante  contended 
that  the  whole  area  of  the  premises  occupied  by 
the  respondent  as  one  undivided  tenement  ought 
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to  be  taken  into  account.  The  respondent  con- 
tended that  the  dwelling-house  alone  ought  to  be 
considered  and  that  the  garden  ought  to  be 
excluded.  After  hearing  evidence  the  justices 
found  as  a  fact  that  the  annual  value  of  the 
whole  was  1001,  ;  but  that  a  portion  of  the  garden, 
though  not  in  any  way  divided  or  separated  from 
the  rest  of  the  premises,  and  though  occupied  as 
part  of  the  premises  and  though  desirable  for  the 
enjoyment  of  the  premises,  might,  by  making 
entrances,  cutting  off  a  great  part  of  the  kitchen 
earden,  one  greenhouse  and  a  portion  of  another 
fowlhouses,  a  coach  and  bicycle  house,  have  been 
separately  let  and  that  in  this  view  the  annual 
value  would  be  and  was  reduced  to  80Z.  In  my 
opinion  the  justices  had  no  jurisdiction  to  exclude 
such  portion  of  the  sarden,  &c.,  from  their  con- 
sideration in  determining  the  annual  value  of  the 
tenement  supplied  with  water.  The  68th  section 
of  the  Act  ox  1847  confers  upon  them  no  authority 
to  curtail  the  area,  or  to  alter  the  boundaries  of 
the  existing  tenement  and  to  reduce  the  limits  of 
the  garden  to  that  extent  which  they  think  should 
reasonably  go  with  the  house,  by  making  altera- 
tions which  were  never  contemplated  by  the 
owner  and  occupier  and  which  could  not  be  carried 
out  without  subjitantial  operations,  but  the  section 
contemplates  only  a  mere  valuation  of  the  existing 
tenement  as  the  owner  and  occupier  up  to  the 
present  time  have  chosen  to  enjoy  it.  The  whole, 
in  mr  opinion,  forms  the  residential  tenement, 
and  tnat  is  the  tenement  supplied  with  water.  If 
the  owner  and  occupier  desire  to  curtail  the  area, 
they  can  do  so  for  tnemselves,  and  when — if  at  ail 
— they  have  done  so,  they  will  be  entitled  as  of 
right  to  a  valuation  of  the  curtailed  area.  The 
reported  cases  mentioned  to  us  in  the  course  of 
the  argument  do  not  throw  much  light  on  the 
question  immediately  before  us.  Still  they  may  be 
usefully  referred  to.  In  the  West  Middlesex  Water ^ 
works  Company  v.  Coleman  (ubi  sup.),  water  was 
supplied  by  the  company  for  domestic  purposes 
to  a  house  occupied  as  a  licensed  public-house. 
The  company  contended  that,  in  ascertaining  the 
annual  value  as  the  basis  for  the  water  rate,  the 
fact  that  the  premises  were  licensed  should  be 
taken  into  consideration,  and  that  the  rate  should 
not  be  based  on  their  value  for  domestic  purposes 
only,  but  on  their  value  as  they  stood  and  as  they 
were  occupied,  and  the  court  held  that  this  con- 
tention was  correct.  In  the  Bristol  Waierworks 
Company  v.  Uren  (ubi  sup.\  Smith,  J.  intimated 
the  view  of  himself  and  Mathew,  J.  to  be  that 
a  garden  fbrming  part  of  the  amenities  of  a  dwell- 
ing-house and  occupied  with  it  should  be  treated 
as  added  to  the  house  in  assessing  the  value  of  the 
house.  In  this  I  entirely  agree.  Li  the  latter  case, 
the  case  of  Lowe  v.  Lambeth  Waterworks  Company 
(unreported),  decided  by  Jessel,  M.B.,  in  July 
1875,  was  referred  to,  but  the  case  does  not  seem 
to  have  been  reported  in  any  of  the  regular 
reports.  We  think,  therefore,  the  justices  were 
wrong,  and  that  the  assessment  must  be  rai%ed 

Appeal  aJlowed  with  costs. 

Solicitors  for  the  appellants,  Bircham  and  Co. 
Solicitor  for  the  respondent^  H.  P.  Davies. 


Friday,  July  9, 1897. 

(Before  Cave  and  Eidley,  JJ.) 

Eeo.  v.  Thorntoit  and  others  (Justices)  and 
Lacebt;  Ex  parte  Lacon  and  Compakt 
Limited,  (a) 

Intoxicating  liquors  —  Off  licence  —  Surrender- 
Removal  or  new  grant  —  Licensing  Act  1872 
(35  <fr  36  Vict.  c.  94),  s.  50. 

Sect,  50  of  the  Licensing  Act  1872  {35  A  36  Vict, 
c.  94)  applies  to  off  as  well  cm  to  on  licences,  and 
the  justices  have  no  jurisdiction  to  make  an 
order  for  the  removal  of  an  off  licence  unleu 
notice  of  the  application  has  been  served  on  the 
owner  of  the  premises  to  which  the  licence  is 
attached,  as  required  by  that  section. 

A,  was  the  occupier  of  two  adjoining  houses,  X.  and 
Y,  He  was  the  holder  of  an  of  licence  for  tht 
sale  of  wine,  beer,  and  spirits  for  X.  The 
cellaraqe  of  X,  proving  insufficient,  he  took  in 
the  ceUar  of  Y.,  and  applied  for  an  off  licence 
for  it.  The  justices  granted  a  separate  licence  for 
the  cellar  of  Y,  on  condition  that  it  was  discon- 
nected from  the  remainder  of  the  house  Y.,  and 
that  the  sole  entrance  to  it  should  be  through  X. 
Afterwards  A.,  when  his  lease  of  X.  was  shortly 
to  expire,  applied  to  the  justices  to  extend  (he 
licence  for  the  cellar  of  X.  to  the  whole  of  the 
house,  undertaking  if  this  was  done  to  surrender 
the  licence  for  X.  6e  gave  no  notice  of  his  appli- 
cation to  the  owner  of  X.  The  justices  granted 
the  application.     On  certiorari. 

Held,  that  this  amounted  to  a  removal  of  the 
licence  of  X.  to  Y,,  and  that  therefore  as  the 
notice  required  by  sect,  50  oj  the  Licensing  Act 
1872  haa  not  been  given  to  the  owner  of  X.  the 
justices  had  no  jurisdiction  to  grant  the  appli- 
cation. 

Rule  nisi  for  a  certiorari  to  remove  into  the 
Queen's  Bench  Division,  and  when  so  removed  to 
quash  an  order  of  the  justices  of  the  licensing 
district  of  Wandsworth,  in  the  county  of  London, 
granting  an  oH  licence  for  the  sale  by  retail  of 
wine,  beer,  and  spirits,  at  No.  2,  Abercrombie- 
street. 

The  owner  of  the  freehold  of  No.  2,  Aber- 
crombie-street,  was  one  Coulson  Laoeby.  Next 
door  were  premises — called  the  Five  Alls — ^which 
had  for  many  years  been  licensed  for  the  sale  of 
wine,  beer,  and  spirits  to  be  consumed  off  the 
premises.  Coulson  Laceby  having  purchased  the 
remainder  of  a  sub-lease  of  the  Five  Alls  granted 
in  1878  for  the  term  of  twenty-one  years  by  the 
head  lessee  who  held  under  a  lease  for  ninetvnine 
years  from  the  25th  July  1876,  became  the  holder 
of  the  licence  for  that  beerhouse.  In  1891  he 
having  found  the  cellarage  of  the  Five  Alls  in- 
sufficient for  the  requirements  of  the  trade 
obtained  the  permission  of  the  head  lessee  to 
connect  the  cellar  of  No.  2,  Abercrombie-street 
with  the  oellar  of  the  Five  Alls,  and  he  then 
applied  to  the  licensing  justices  for  an  off  lioenoe 
for  the  cellar  of  No.  2,  Abercrombie-sfcreet,  which 
was  granted  him  on  condition  that  the  said  cellar 
was  completely  separated  from  the  remainder  of 
the  premises  at  No.  2,  Abercrombie-street  and 
the  sole  entrance  to  the  cellar  made  through  the 
Five  Alls.  The  licences  for  the  Five  Alls  and  for 
the  cellar  of  No.  2,  Abercrombie-street  were 
ranewed  each  year  including  the  year  1897. 

(a)  Reported  by  J.  Ain>Biw  Stbahax,  Esq.,  Barrister-ftt-lAw. 
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On  the  24th  Aug.  1896  Messrs.  Lacon  and  Com- 
pany Limited  the  prosecutors  of  the  certiorari 
purchased  from  the  head  lessee  the  unexpired 
residue  of  his  term  of  ninety-nine  years.  The 
licences  for  both  the  Five  Alls  and  the  cellar  of 
No.  2.  Abercrombie-street  had  then  become  Tested 
in  Geon<e  Coulson  Lacebj,  the  son  of  Conlson 
Laceby  the  sub-lessee  of  the  Fiye  Alls  and  the 
freeholder  of  No.  2,  Abercrombie-street,  while 
Coulson  Laoebj  had  bought  the  freehold  of  the 
Fiye  Alls  subject  to  Messrs.  Lacon   and  Co.'s 


Li  Feb.  1897  Greorge  Coulson  Lacebj  gaye 
notice  to  the  oyerseers  of* the  parish,  to  the 
superintendent  of  police,  and  to  toe  justices,  of 
his  intention  to  apply  at  the  general  licensing 
meeting  for  the  diyision  of  Wandsworth  for  an 
ofE-lioence  for  the  whole  premises  at  No.  2,  Aber- 
crombie-street; and  he  published  the  statutory 
notice  in  a  local  newspaper.  He  did  not,  however, 
give  any  notice  of  the  application  to  Messrs.  Lacon 
and  Co.  Limited. 

On  the  5th  March  1897,  at  the  general  lioensinff 
meeting,  after  the  licences  for  the  Fiye  Alls  and 
for  the  cellar  of  No.  2,  Abercrombie-street  had 
been  renewed,  the  application  for  the  licence  for 
the  whole  premises  at  2,  Abercrombie-street,  came 
on  for  hearing.  In  reply  to  a  question  from  the 
bench,  the  applicant,  through  his  solicitor,  under- 
took, if  the  application  was  granted,  to  giye  up  the 
licence  for  the  Fiye  Alls.  The  justices  adioumed 
the  application  till  the  26th  March,  in  order  that 
th^  might  yiew  the  premises. 

Between  the  5th  and  26th  March  Messrs.  Lacon 
and  Co.  learnt  accidentally  of  the  application,  and 
on  the  latter  date  they  appeared  by  counsel  before 
the  justices  to  oppose  the  application.  The  appli- 
cant's representatiye  contended  that  Messrs. 
Lacon  and  Co.  had  no  locus  standi  in  the  matter 
of  tiie  application,  but  the  justices  heard  counsel 
for  them. 

After  oonmderation,  the  judgment  of  the 
jnstices  was  delivered  by  the  chairman  in  these 
terms :  "  This  is  an  application  on  the  part  of  Mr. 
Laceby,  who  holds  a  beer  ofE-lioenoe  for  567,  Bat- 
tersea  Park-road  (the  Five  Alls),  and  also  a  beer 
off-licence  for  the  cdlar  of  No.  2,  Abercrombie- 
street,  for  the  removal  of  the  restriction  upon  the 
latter  licence,  by  which  it  was  confined  to  the 
cellar,  applicant  undertaking,  at  the  same  time, 
to  surrender  the  licence  of  567,  Battersea  Park- 
road  (the  fiye  Alls),  and  cease  the  sale  of  beer, 
wine,  and  spirits  there.  We  have  considered  in 
this  case  the  interests  of  all  parties  concerned, 
namely,  the  freeholder  (Mr.  Laceby),  the  imme- 
diate lessees  (Messrs.  Lacon  and  Co.  Limited), 
the  sub-lessee  (Mr.  Laceby) — who  is  also  licensee 
since  1879 — and  the  public.  After  having  made 
a  careful  yiew  of  both  premises,  we  are  of  opinion 
that  the  premises  No.  567,  Battersea  Park-road 
(the  Five  Alls)  are  too  small  for  the  present  re- 
quirements, and  that  the  premises  No.  2,  Aber- 
crombie-street,  when  altered  in  accordance  with 
the  plans  submitted,  will  be  far  more  suitable 
for  public  requirements.  We  are  accordingly 
prepared  to  remove  the  restriction  on  the  licence 
granted  to  Mr.  Laceby  in  the  case  of  2,  Aber- 
crombie-street, on  his  surrendering  the  licence  of 
567,  Battersea  Park-road  (the  Five  Alls),  and  un- 
dertaking to  cease  forthwith  the  sale  of  beer,  wine, 
and  spirits  on  those  premises." 

It  was  the  order  made  in  pursuance  of  this 
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judgment  that  Messrs.  Lacon  and  Co.  Limited 
now  sought  to  have  quashed,  on  the  ground  that 
the  justices  had  no  jurisdiction  in  law  to  make 
the  order,  because  the  order  was  in  effect  an 
order  of  removal  under  sect.  50  of  the  Licensing 
Act  1872,  and  Geor^  Coulson  Laceby  did  not 
comply  with  the  requirements  of  that  section. 

There  were  other  grounds  stated,  but  these  were 
not  dealt  with  by  the  court. 

Licensing  Act  1872  (35  &  36  Yict.  c.  94),  s.  50 : 

lioenoes  may  be  removed  from  one  part  of  a  licenBingr 
distriot  to  another  part  of  the  same  district,  or  from  one 
licensing  district  to  another  licensing  district  within  the 
same  connty  in  manner  following :  .  .  .  Notice  of 
the  intended  application  shall  be  griven  in  the  same 
manner  as  notice  is  given  of  an  application  for  tbe  grant 
of  a  new  licence.  A  copy  of  the  notice  shall  be  per- 
sonally served  apon  or  sent  by  registered  letter  to  the 
owner  of  the  premises  from  which  the  licence  is  to  be 
removed,  and  the  holder  of  the  licence,  unless  he  is  also 
the  applicant.  The  justices  to  whom  the  application  is 
made  shall  not  make  an  order  sanctioning  snch  removal, 
unless  they  are  satisfied  that  no  objection  to  each  le- 
moval  is  made  by  the  owner  of  the  premises  to  which 
the  licence  is  attached,  or  by  the  holder  of  the  licence, 
or  by  any  other  person  whom  such  justices  shall  deter- 
mine to  have  a  right  to  object  to  the  removal.  Subject 
as  aforesaid,  such  justices  shall  have  the  same  power  to 
make  an  order  sanctioning  such  removal  as  they  have 
to  grant  new  licences ;  but  no  such  order  shall  be  valid 
unless  confirmed  by  the  confirming  authority  of  the 
licensing  district 

Licensing  Act  1874  (37  &  38  Yict.  49),  s.  24 : 

A  licence  to  seU  intoxicating  liquor  for  consumption 
only  off  the  premises  shall  not  require  confirmation  by 
any  authority. 

JJ.  Avory  for  the  justices. — The  prosecutor's 
oontention  is  that  as  no  notice  was  given  to  the 
owner  of  the  licensed  premises  as  required  by 
sect.  50  of  the  Licensing  Act  1872  in  case  of 
applications  for  the  removal  of  licences,  the 
jnstices  had  no  jurisdiction  to  make  this  order. 
That  depends  upon  (1)  whether  this  is  a  case  of 
removal  of  a  licence,  or  (2)  whether  sect.  50  of  the 
Licensing  Act  1872  applies  to  off  licences.  1 
contend  that  there  is  no  removal  of  a  licence 
here.  Before  the  order  was  made  there  were  two 
subsisting  licences;  there  are  two  subsisting 
licences  now—one  for  2,  Abercrombie-street,  and 
one  for  the  Five  Alls.  The  only  effect  of  the 
order  was  to  remove  the  restrictions  on  the  licence 

Previously  existing  as  to  2,  Abercrombie-street. 
'he  undertaking  to  surrender  the  licence  of  the 
Five  Alls  is  not  a  legal  condition.  It  does  not 
put  an  end  to  that  licence,  and  even  if  Laceby  did 
deposit  the  licence  with  the  justices'  clerk  that 
would  not  prevent  him  continuing  to  sell  beer, 
wine,  and  spirits  at  the  Five  Alls.  Licences  once 
granted  can  be  put  an  end  to  only  in  certain 
specific  ways,  and  the  only  way  in  which  justices 
can  enforce  an  undertaking  like  this  is  by  refusing 
to  renew  the  licence  at  the  next  annual  sessions 
if  the  holder  has  not  observed  the  undertaking. 
Further,  I  contend  sect.  50  of  the  Licensing  Act 
1872  applies  only  to  on  licences — ^not  to  off 
licences  or  certificates.  It  is  true  the  word  is 
simply  "  licence,"  and  by  the  interpretation  clause 
(sect.  74)  licence  includes  off  as  well  as  on  licences ; 
but  the  last  paragraph  of  sect.  50  shows  that  the 
licences  referred  to  in  it  are  those  the  removal  of 
which  has  to  be  confirmed  by  the  confirming 
authority  of  the  district.    Now,  neither  the  grant 
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nor  the  remoyal  of   an  o£E  licence  needs  con- 
firmation. 

J.  C.  Earle  (Dickens,  Q.C.  with  him)  for  the 
holder  of  the  licence,  Greorge  Coolson  Lacebj. 

Lawson  Walton,  Q.C.  (Bodkin  and  Trovers 
Humphreys  with  him). — In  effect  this  order 
amounts  to  a  removal  of  the  licence  and  trade 
from  the  Five  Alls  to  2,  Abercrombie-street. 
There  ara  two  ways  in  which  a  licence  may  be 
removed.  The  justices  may  mak^  an  order  of 
removal,  or  they  may  grant  a  new  licence  on  con- 
dition tha  whole  lease  is  surrendeivd.  That  was 
the  course  in  effect  taken  here.  It  is  true  before 
the  order  was  made  there  was  a  licence  subsisting 
as  to  the  cellnr  of  No.  2,  Abercrombie-street. 
Probably  this  licence  was  bad  since  a  beerhouse 
licence  can  be  granted  only  to  the  person  really 
resident  on  the  premises,  and  it  can  hardly  be 
contended  that  the  holder  of  this  licence  wa^ 
really  resident  in  the  cellar  of  No.  2,  Abercrombin- 
street.  But  whether  this  be  so  or  not,  the  licence 
as  to  No.  2,  Abercrombie-street  was  before  this 
order  only  ancillary  to  the  licence  as  to  the  Five 
Alls.  It  was  ffranted  merely  to  enable  the 
licensee  of  the  Five  Alls  to  carry  on  his  tradn 
more  conveniently.  T be -effect  of  the  order  is 
to  transfer  the  trade  of  the  Five  Alls  to  2,  Aber- 
crombie-street,  with  the  result  that  when  the 
owner  of  the  Five  Alls  obtains  possession  of  his 
house  year  after  next  when  Laceby's  lease 
expires,  he  will  find  that  wha^-  he  last  year  paid 
10,0002.  for  is  worth  some  400L  or  5002.  This  is 
the  very  mischief  sect.  50  of  the  Licensing  Act 
1872  endeavours  to  prevent  by  making  the  con- 
sent  of  the  owner  necessary  to  a  removal  of  the 
licence  of  his  house.  As  to  the  second  point, 
that  sect.  50  cannot  apply  to  off-licences  since  the 
ffrant  or  removal  of  off-licences  needs  no  con. 
firmation,  and  the  section  says  no  removal  order 
is  to  be  good  unless  confirmed,  my  answer  is 
that,  when  the  Act  of  1872  was  passed,  confirma- 
tion was  necessary  to  the  grant  or  removal  of  off- 
licences.  Sect.  z4  of  the  Licensing  Act  1874 
shows  that.  The  Act  of  1874  was  an  Act  amend- 
ing the  Act  of  1872,  and  one  of  the  amendm^'nts  is 
that  no  confirmation  of  the  grant  of  an  off-licence 
will  henceforth  be  necessary  (sect.  24).  If  such 
confirmation  had  not  been  necessaiT  under  the 
Act  of  1872,  no  such  amendment  would  have  been 
wanted. 

Cave,  J. — In  this  case  some  difficulty  has  arisen 
from  the  way  in  which  the  premises  have  been 
dealt  with.  The  original  b^house  having  an 
off-licence  was  the  Five  Alls,  and  in  1890  the 
lessee,  finding  that  his  storage  premises  were  not 
sufficient,  wanted  to  increase  them  by  taking  the 
cellar  of  the  next  house  to  the  Five  Alls — No.  2, 
Abercrombie-street.  That  appears  to  have  been 
done  by  giving  him  a  second  licence.  There  was 
no  great  harm  in  that,  as  long  as  matters  stood  so, 
although  it  seems  to  me  to  have  been  technically 
not  justified.  There  was  no  intention  whatever  of 
having  two  beerhouses  with  off-licences  standing 
side  by  side.  The  only  object  and  intention  wa^ 
to  increase  the  storage  room  of  the  Five  Alls; 
and  thus  the  cellar  of  No.  2,  Abercrombie-street 
became  disconnected  with  the  living  part  of  No.  2, 
Abercrombie-street,  and  connected  with  the  cellar 
of  the  Five  Alls.  It  became  a  part  of  the  cellar  of 
the  Five  Alls,  and  the  fact  that  it  belonged  to  a 
different  person  from  the  person  from  whom  the 


Five  Alls  was  taken  did  not  in  the  least  prevent  this 
being  the  case.    The  j  ustices  ought  to  have  renewed 
the  licence  of  the  Five  Alls,  stating,  as  is  necee- 
saiT,  that  the  tenant  had  agreed  to  enlarge,  or 
haa  already  enlarged  the  oeuarage ;  and  bindiDg 
him  down  to  discontinue  all  connection  between 
the  cellar  of  2,  Abercrombie-street  and  the  house 
of  which  it  was  originally  the  cellar.    If  that  had 
been  done — and  that  would  have  been  the  most 
correct  way  of  doing  it — there  would  have  been 
still  only  one  licence,  and  that  licence  would  have 
been  the  licence  of   the  Five  Alls.    Of  oonrse, 
when  the  person  occupying  the  Five  Alls  no  longer 
occupied  the  cellar  under  2,  Abercrombie-street, 
th^'re  might  have  been  difficulty  in  the  way  of  re- 
newing upon  the  terms  of  the  cellar  being  reduced 
to  its  old  dimensions ;  but,  whatever  the  difficulty 
would  have  been,  and  whatever  mij^ht   be  the 
method  of  getting  over  it,  that  certainly  is  what 
ought  to  have  been  done ;  and  it  is  quite  impossible 
to  say  that  there  were,  in  any  real  sense  of  the 
words,  two  licensed  sets  of  premises  side  by  side, 
each  of  them  licensed  for  the  sale  of  beer.    Under 
these  circumstances,  the  prosecutors  buy  the  Five 
Alls.    They  do  not,  however,  buy  the  cellar  of 
No.  2,  Abercrombie-street.    Their  tenant  of  the 
Five  Alls,  being  already  tenant  of  that  cellar, now 
obtains  a  lease  of  the  rest  of    2,  Abercrombie- 
street,  reunites  the  cellar  with  the  other  parts  of 
that  house,  and  applies  for  a  licence  for  the  whole 
house.    The  licence  is  granted  to  him  upon  the 
condition  that  he  shall  no  longer  ask  for  a  licence 
for  <he  Five  Alls,  the  result  oeing  that,  whereas 
before  1890  the  Five  Alls  was  alone  licensed,  now 
2,  Abercrombie-street  is  alone  licensed,  and  the 
Five  Alls  has  no  licence  at  all.    If  that  is  not  a 
removal  of  the  licence  from  the  Five  Alls  to  2, 
Abercrombie-street,  it  is  very  hard  to  say  what  it 
is  in  substance.  I  myself  should  certainly  describe 
it  as  a  removal  of  a  licence.  That  being  so,  admit- 
tedly that  was  done  without  any  notice  to  the 
owner  of  the  premises  which  the  law  requires, 
assuming  that  sect.  50  of  the  Act  of  1872  applies 
to  off-licences  as  well  as  to  on-licences.    I  tfdnk 
there  can  be  no  doubt  that  sect.  50  does  apply  to 
off-licences.  It  speaks  of  "  licences.**   "  Licences  " 
are  defined  by  sect.  74  of  the  Act  as  including 
certificates  for  beerhouses;    and,    consequently, 
when  sect.  50  mentions  the  licence  only,  it  in- 
cludes the  certificate  as  well  as  the  licence.    It  is 
said,  however,  that  that  cannot  be  so,  because 
sect.  24  of  the  Act  of  1874  provides  that  confirma- 
tion shall  not  be   required  in  the  case  of  off- 
licences.    But  the  very  fact  that  such  a  section 
was  necessary,  on  the  other  hand,  goes  to  show 
that  the  off-licences  were  within  sect.  50,  as  there 
can  be  no  reason  given  why  confirmation  should 
be  required  in  the  case  of  a  new  licence,  and  no 
confirmation  in  the  case  of  a  removal  of  a  licence. 
It  is  obvious  that,  at  all   events   in   the  case 
of  new   licences,  confirmation  must   have  been 
required,    or  it  would  not  have  been  neoeseaiy 
to    pass    sect.    24    to    say    that    confirmation 
should  no  longer  be  required,  and  inasmuch  as 
new  licences  for  on  licensed  premises  required  con- 
firmation and  new  licences  for  off  liceosed  premises 
required  confirmation,  and  inasmuch  as  the  rs- 
moval  of  alicence  whether   in   the  case  of  an 
on  or  in  the  case  of  an  off  licence  was  going 
to  be  dealt  with  by  sect.  50  there  seems  to  be 
absolutely  no  reason  whatever  why  the  statute 
should  say  that  in  the  case  of  ^n  on  licence  con- 
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firmation  was  re<jiiired,  and  in  the  case  of  an  off 
licence  confirmation  sfaoold  not  be  reqaii*ed.  It 
seems  to  me  quite  clear  that  until  the  Act  of  1874 
WE8  passed,  on  and  off  licences  both  required  con- 
firmation, and  they  required  confirmation  because 
both  of  them  were  within  sect.  50  of  the  Act  of 
18?2.  Sect  24  of  the  Act  of  1872  got  rid  of  the 
necessity  for  confirmation  in  the  case  of  off 
licences ;  and  that  was  the  only  alteration  appa^ 
rently  made  with  regard  to  off  licences,  leaving 
them  in  other  matters  where  they  were  dealt  with 
toge;ther  with  on  licences,  in  the  same  position  as 
they  were  before.  In  my  judgment  then,  sect.  50 
deep  apply  to  off-licences,  and,  as  the  notice  to 
the  owner  requii'ed  by  that  section  has  not  been 
given  in  this  case,  there  was  no  jurisdiction  to 
make  the  grant  of  the  licence ;  and  consequently, 
the  certiorari  must  go. 

BiDLBT,  J. — I  am  of  the  same  opinion  and  have 
veiy  little  to  add.  1  think  that,  strictly  speaking 
it  may  be  argued  that  this  licence  has  not  been 
removed  from  one  part  of  a  licensing  district  to 
another  part^  but  that  arises  from  the  fact  that 
when  the  licence  was  granted,  at  the  time  the 
cellarage  was  taken  from  No.  2,  Abercrombie- 
street,  and  added  to  the  premises  already  occu- 
pied by  the  licensee,  the  strict  forms  of  the  law 
were  not  adhered  to.  There  was  an  irregularity  in 
that  licence.  If  the  matter  had,  at  that  time,  been 
treated  formally,  as  it  ought  to  have  been  treated, 
it  would  have  resulted  that,  as  we  are  holding  now, 
the  licence  would  have  had  to  be  removed  from 
the  one  house  to  the  other  in  order  to  enable  the 
trade  to  be  so  removed.  When  one  remembers 
that  the  effect  of  what  has  happened  is  that  the 
trade  has  now  been  removed  from  the  Five  Alls 
to  No.  2,  Abercrombie-street,  it  is  obvious  that 
the  very  mischief  has  occurred  which  it  was 
intended  to  deal  with  by  this  section.  I  think 
that  we  ought  under  the  circumstances,  and  are 
at  liberty,  to  read  what  has  occurred  as  if  the 
licence  nad  been  removed  from  the  Five  Alls  to 
No.  2,  Abercrombie- street.  Therefore,  that 
section  applying,  the  justices  had  no  jurisdiction 
to  make  the  order.  I  have  norhing  to  add  to  the 
obserrations  of  my  brother  Cave  on  the  other  part 

the  case.  ^^  made  aheolute. 

Solicitor  for  the  prosecutors,  Wellington  Taylor. 
Solicitor  for  the  justices,  Coreellis. 
Solicitors    for  the   other  defendant,    W.    W. 
Young  and  Son. 


May  6,  7.  and  July  ?,  1897. 

(Before  Hawkins  and  Wright,  JJ.) 

James  (app.)  v.  Joseph   Evans  and  Go. 
Limited  (reeps.).  (a) 

Employer  and  workman — Engagement  for  a  year 
— Breach — Two  proceedings  before  magistratee 
— Jurisdiction  of  magistrate — Employers  and 
Workmen  Act  1875  (38  Jt  39  Vict,  c.  90),  «.  4. 

The  Employers  and  WorJcm&n  Act  1875  (38  &  39 
Vict.  c.  90),  s.  4,  empowers  courts  of  summary 
jurisdiction  to  hear  and  determine  disputes  under 
that  Act  where  the  claims  do  not  exceed  1  Oi^. 

A  and  B.  entered  into  a  written  ngreement, 
whereby  A.  undertook  to  employ  B  ^  and  B. 
undertook  to  serve  A.  as  working  foreman  for 

_fifty4u)o  weeks  from  the  23rd   Oct.  1896.     On 

(«)  Reported  by  J.  Akdbkw  Steaeum,  Esq.,  Barriatai^at-Law. 


the  16th  Nov.  1896  B.  absented  himself  from  his 
employment,  and  refused  fwrther  to  carry  out 
the  agreement.  On  the  \^th  Dec.  A.  sued  B.  in 
the  police-court  for  101.  damages  for  absenting 
himself  from  work  from  the  iQth  to  2Sth  Nov. 
Judgment  was  given  in  A.'s  favour  for  the  full 
am^mnt.  On  the  29th  Dec.  A.  again  sued  S.  in 
the  police' court  for  101.  damage  for  absenting 
himself  from  the  SOth  Nov.  tUl  the  12th  Dec. 
Judgment  was  again  given  in  A.*s  favowr  for  the 
full  amount.  B.  appealed. 
Held,  thaty  since  at  trie  commencemsnt  of  the  first 
action  {the  16th  Dec),  the  damages  claimed  in 
both  actions  as  arising  from  B.*s  breach  of  his 
engagement  had  already  accrued,  A.  should  have 
sued  from  them,  all  in  one  action,  and  he  could 
not  by  then  splitting  them  give  jurisdiction  to 
the  m,agistrQ,te  over  what  was  in  effect  one  claim 
for  201. 

Appeal  by  case  stated  from  the  decision  of  the 
stipendiary  magistrate  of  the  city  of  Birmingham 
Police-court. 

Asquith,  Q.C.  and  McCardie  for  the  appellant. 

Carson,  Q.G.,  Hugo  Young,  and  JET.  /.  Rowlands 
for  the  respondents. 

The  facts  sufficiently  appear  from  the  following 
judgment.  The  point  to  which  the  argument^ 
of  counsel  were  chie-fly  directed  was  :  A  workman 
being  engaged  to  serve  for  a  definite  term,  and 
having  during  the  continuance  of  that  term  repu- 
diated his  engagement,  whether  such  repudiation 
gave  the  employer  merely  a  single  cause  of  action 
for  the  whole  damage  resulting  from  such  repu- 
diation, or  whether  he  was  entitled  to  regard  the 
engagement  as  subsisting  till  the  end  of  the  term 
and  to  treat  each  day's  absence  of  the  workman  as 
a  new  breach  giving  rise  to  a  new  cause  of  action. 
As  will  be  seen  the  court  expressed  no  opinion  on 
this  point. 

July  3. — Hawkins,  J.  read  the  following  judg- 
ment of  the  court. — This  is  an  appeal  against  a 
judgment  of  a  court  of  summary  jurisdiction 
made  on  the  6th  Jan.  last,  ordering  the  appellant 
to  pay  to  the  respondents  lOZ.  damages  and  costs. 
By  an  agreement  in  writing,  dated  the  22nd  Oct. 
1896,  Evans  and  Co.,  the  respondents,  tube  manu- 
facturers at  Birmingham,  agreed  to  employ  and 
the  appellant  James  agreed  to  serve  them  in  the 
capacity  of  working  foreman  for  the  term  of  fifty- 
two  weeks  from  the  date  thereof  at  certain  specified 
weekly  wages.  James  entered  into  the  service  of 
Evans  and  Co.  under  that  agreement,  and  con- 
tinued to  serve  them  until  the  16Ui  Nov.,  when  he  * 
left  his  work  without  any  intention  to  return,  and 
he  has  continually  absented  himself  ever  since. 
On  the  16th  Dec.  1896,  Evans  and  Co.,  under  and 
by  virtue  of  the  Employers  and  Workmen  Act 
1875  (38  &  39  Yict.  c.  90)  took  proceedings  in  the 
City  of  Birmingham  Police-court  against  James 
to  recover  the  sum  of  lOZ.,  as  damages  by  reason 
of  his  breach  of  contract  in  absenting  himself 
from  work  from  the  16th  Nov.  1896  to  the  28th  of 
the  same  month.  On  the  23rd  Dec.  this  case  was 
heard  before  the  stipendiary  magistrate  for  the 
said  city,  who  gave  judgment  for  Evans  and  Co. 
for  the  full  amount  claimed  with  costs.  On  th*^ 
2i^th  Dec.  1896  Evans  and  Co.  commenced  a  second 
proceed i tig  against  James  in  the  same  court 
claiming  uuother  sum  of  lOZ.,  as  damages  for 
absenting  himself  from  work  from  the  30th  Nov. 
1896  to  the  12th  Dec.  1896.     On  the  6th  Jan. 
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1897  this  second  case  was  heard  before  the  same 
ma^strate,  who  again  gare  judgment  for  the 
respondert  for  the  full  amount  claimed  with 
costs.  It  is  against  this  judgment  that  this 
appeal  is  made.  It  was  contended  for  the  appel- 
lant, firafc,  that  the  judgment  in  the  second  case 
was  wrong,  for  the  reason  that  the  jurisdiction  of 
the  magistrate  being  limited  by  the  4th  section 
of  the  Act  to  lOZ.,  that  jurisdiction  was  exhausted 
by  the  judgment  in  the  iirsticase ;  and,  secondly, 
that  the  claims  in  both  proceedings  were  for  one 
and  the  same  cause  of  action,  and  that  the  respon- 
dents might  and  ought  to  have  brought  one 
action  only  in  the  High  Court  or  in  a  County 
Coui*t  to  recover  all  or  any  damage  done  to  them 
for  breach  of  the  agreement,  and  that  it  was  not 
competent  for  them  to  bnng  a  series  of  pro- 
ceedings in  the  police  court  to  recover  damages 
for  abstention  from  work  during  different  periods 
of  time  covered  by  the  same  agreement.  I  am  of 
opinion  that  the  first  of  these  objections  must 
prevail.  The  Employers  and  Workmen  Act  1875 
(38  &  39  Vict.  c.  90)  is  intituled  "An  Act  to 
enlarge  the  powers  of  County  Courts  in  respect 
of  dinputes  between  employers  and  workmen,  and 
to  give  other  courts  a  limited  civil  jurisdiction  in 
respect  of  such  dipputes."  Sect.  3  is  that  which 
relates  to  the  jurisdiction  of  County  Courts.  It 
defines  a  dispute  under  that  Act  to  be  a  "  dispute 
between  an  employer  and  a  workman  arising  out 
of  or  incidental  to  their  relation  as  such.  It 
preserves  to  the  County  Court  its  then  existing 
jurisdiction,  and  in  addition  thereto,  by  sub- 
sect.  1  confers  upon  it  powers  to  adjust  and  set-off 
the  one  against  the  other  all  claims  whether  liqui- 
dated or  unliquidated,  and  for  wages,  damages,  or 
otherwise  on  the  part  of  either  the  employer  or 
the  workman.  By  sub-sect.  2  power  is  given  to 
the  County  Court  to  rescind  any  contract  oet ween 
the  employer  and  the  workmen  upon  such  terms 
as  it  thinks  just.  Sect.  4  refers  to  the  jurisdiction 
over  such  disputes  of  a  court  of  summary  juris- 
diction. It  enacts  that  such  court  for  the  purposes 
of  that  Act  shall  be  deemed  to  be  a  court  of  civil 
jurisdiction,  and  in  a  proceeding  in  relation  to  any 
such  dispute  the  court  may  order  payment  of  any 
sum  which  it  may  find  to  be  due  as  wages  or 
damages,  and  may  exercise  all  or  any  of  the 
powers  by  that  Act  conferred  on  a  County  Court, 
provided  that  in  any  proceeding  in  relation  to 
such  dispute  the  court  of  summary  jurisdiction 
shall  not  exercise  any  jurisdiction  where  the 
amount  claimed  exceeds  10/.  The  case  of  Clevu 
.son  V.  Hubbard  (33  L.  T.  Rpp.  816 ;  1  Ex.  Div. 
179)  expressly  decides  that  claims  such  as  those 
now  before  us  are  disputes  within  the  meaning  of 
the  statute.  In  dealing  with  the  first  objection 
it  is  essential  to  consider  what  was  the  character 
and  extent  of  the  dispute  between  the  parties  to 
the  proceeding  on  the  16th  Dec.  1896  when  that 
case  was  commenced.  Now,  it  is  clear  that  both 
pariods  of  absence  in  respect  of  which  the  two 
proceedings  were  commenced  had  expired  on  the 
last- mentioned  day,  and  the  whole  of  Uie  damages 
claimed  in  those  two  proceedings  to  which  Evans 
and  Co.  claimed  to  be  entitle<C  might  have  been 
recovered  in  one  action,  and  as  one  cause  of  action, 
whether  brought  in  a  High  Court,  a  County 
Court,  or  in  a  police-court  (if  Evans  and  Co.  had 
been  willing  to  reduce  their  claim  so  as  to  bring 
it  within  the  limited  jurisdiction  of  such  a  court), 
and   1  am  of  opinion   that  the  whole  claim  in 


respect  of  such  c<  ntinuous  period  of  absence  is 
in  lact  and  in  law  one  dispute  only  and  ought  to 
have  bfen  so  treated;  ana  I  do  not  think  it  was 
competent  for  Evans  and  Co.  to  divide  that  one 
continuous  period  of  absence  into  two  period  of 
about  a  fortnight  each  for  the  mere  purpose  of 
making  it  appear  that  there  were  two  separate 
disputes  betwt^en  the  partit-s,  and  thus  harassizig 
the  workman  with  two  proceedings.  The  one 
dispute  on  the  day  of  the  commencement  of  the 
first  proceeding  was  as  to  the  right  of  the  work. 
man  to  absent  himself  since  the  l6th  Nov.,  and  if 
he  had  no  such  right,  as  he  clearly  had  not^  what 
damage  had  been  sustained  by  his  employers. 
There  was  no  suggestion  that  there  was  any 
difference  between  any  one  day  of  the  twenty- 
eight  days  of  absence  and  the  others.  I  look 
upon  the  course  pursued  by  the  employers  as  a 
mere  devicH  nnd  endeavour  to  ^ve  jurisdiction 
over  a  claim  for  201.  by  splitting  it  into  two  of  lOL 
each.  I  think  we  are  entitled  to  defeat  that  device, 
and  ought  to  do  so.  I  know  it  has  been  argued 
that  the  particulars  in  the  first  action  are  coo- 
fined  to  the  first  half  of  the  period  of  ab-ence. 
To  my  mind  they  ought  not  to  have  been  so  con- 
fined unless  the  employers  intended  to  abandon 
the  re^t  of  the  claim,  and  at  all  events  they  conld 
not  affect  the  workman's  right  to  say  in  answer 
to  the  second  proceeding  that  the  jurisdiction  of 
the  magistrate  was  exhausted  by  his  ludgment  in 
the  fir»«t.  It  may  be  the  law,  and  I  will  assume  for 
the  purposes  of  this  case,  the  law  to  be  that  each 
day^  absence  from  his  work  in  breach  of  his  con- 
tract might,  standing  alone,  be  treated  as  a  sepa- 
rate cau^e  of  action,  but  where  there  are  a  number 
of  consecutive  days  of  absence  intervening  between 
the  first  of  those  days  and  the  bringing  of  the 
action  for  breach  of  contract,  it  is  omy  one  con- 
tinuing breach  of  the  one  contract,  which  day  by 
day  becomes  more  extensive  and  ot  greater  mag- 
nitude. Each  succeeding  day  of  wrongful  absence 
becomes  incorporated  with  those  which  have  pre- 
ceded it,  and  so  the  breach  assumes  a  more 
important  aspect ;  but  where,  as  in  this  ca«e,  the 
workman  from  the  first  by  his  conduct  intimated 
his  intention  finally  and  absolutely  to  bieak  his 
contract,  and  does  so  by  leaving  hi**  ser?ice,  it  is 
but  one  breach,  thougn  each  day's  additional 
absence  may  add  to  the  damages  reoiiverable 
against  him,  The  case  of  GritMley  v.  Ackroyd 
(1847)  1  Ex.  Bep.  479)  may  be  usefuUy  referred  to 
on  this  part  of  the  case  as  elucidating  the  prin- 
ciple upon  which  I  hAve  come  to  the  conclusion 
at  which  I  have  arrived.  For  the  reason  I  have 
^ven  I  think  the  appellant  is  entitled  to  our 
judgment,  and  it  has  become  uuneoeesary  for  us  to 
enter  into  any  discussion  as  to  what  the  employers 
mi^ht  have  done  had  they  sued  in  the  High  Court 
or  in  the  County  Court ;  nor  is  it  necessary  for  us 
to  look  into  futurity  or  to  offer  any  opinion  as  to 
what  course  is  open  to  either  of  the  parties  as 
long  as  the  agreement  remains  an  existing  unde- 
termined contract.  It  would  be  useless,  therefore, 
to  discuss  the  various  cases  cited  to  us  with  refe- 
rence to  the  seoond  objection.  I  have,  however, 
set  out  the  cases  in  a  note  (a)  which  can  be  referred 

(a)  Jodge's  note :  Bm  parte  Baker  (7  E.  A  B.  697 ;  2 
H.  &  N.  219 ;  26  L.  J.  155, 193,  M.  C.) ;  TouU  v.  Mappin 
(30  L.  J.  284,  M.  C. ;  Unwin  v.  Clarke  (14  L.  T.  Bsp. 
356 ;  L.  Bep.  1  Q.  B.  417,  at  pp.  421-424,  per  Blsokbim 
and  Mellor,  JJ.) ;  Cutler  v.  Turner  (30  L.  T.  Bep.  706; 
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to.  There  must  be  judgment  for  the  appellant 
witii  costs.  I  may  add  that  my  brother  Wriffht 
has  authorised  me  to  state  that  he  thoroughly 
agnse.  in  this  jadgmeat.  ^^^j  ^^^^ 

Solidtors  for  the  appellant,  Harrison  and  Davis, 
for  Hooper  and  Rvlani,  Birmingham. 

Solicitors  for  the  respondents,  Wicks  and  Co,, 
for  Unett,  Moore  Bayley,  and  Co.,  Birmingluun. 


Saturday,  July  10, 1897. 

(Before  Gays  and  Ridley,  J  J.) 

BuBGXSs  (app.)  V.  MoBBis  (resp.).  (a) 

Metropolis  management^  Lamp  post  projecting 
over  roadway — Accidental  damape  to,  hy  omnibus 
— LiabUity  of  driver — Metropolis  Local  Manage' 
ment  Act  1855  (18  A  19  Vict.  c.  120),  s.  207. 

While  an  omnibus  was  being  driven  along  a  road 
in  the  metropolis  the  rail  of  the  omnibus 
accidentally,  and  without  negligence  on  the  part 
of  the  driver,  broke  a  street  lamp.  The  lamn 
post  was  placed  on  the  footway  so  near  to  the  hero 
and  at  such  an  angle  from  the  perpendicular 
that  it  projected  to  some  extent  over  the  roadway, 
and  thereby  contributed  to  the  accident 

Held,  that,  notvoithstanding  the  projection  of  the 
lamp  post  over  the  roadway,  the  driver  was 
Uabtefor  the  damage  to  the  lamp,  under  sect.  207 
of  the  Metropolis  Jjocal  Management  Act  1855. 

C^ASX  stated  by  the  metropolitan  police  magistrate 
sitting  at  the  North  London  Police-court. 

A  complaint  was  preferred  by  the  appejlant, 
the  surveyor  of  the  vestry  of  the  parish  of  St. 
Mary,  Stoke  Newington,  against  the  respondent 
onder  sect.  207  of  the  Metropolis  lilanagement 
Act  1855  (18  &  19  Yiot.  c.  120)  for  that  he  the 
respondent  did  oarnlessly  break,  throw  down  and 
damage  a  lamp  post  and  lamp.  The  complaint 
was  heard  and  dismissed  by  the  magistrate  on  the 
6th  Feb,  1897. 

On  the  east  side  of  the  Albion  Road  in  the 
aboTe-named  parish,  there  was  a  lamp  post  and 
lamp  under  Uie  control  of  the  yestry  used  for 
lighting  the  road.  It  was  placed  on  the  footway 
80  near  to  the  kerb  and  at  such  an  anele  from  the 
perpendicular  that  it  projected  over  the  roadway 
to  a  certain  extent.  The  roadway  opposite  the  lamp 
is  considerably  higher  in  the  centre  or  at  the 
crown,  than  at  the  side  on  which  the  lamp  was, 
and  at  the  edge  of  the  road  there  is  a  granite 
channeL 

The  respondent  was  the  driver  of  an  omnibus 
which  on  the  day  in  qaestion  he  was  driving 
along  the  Albion-road  from  north  to  south  on  the 
proper  side  of  the  road.  On  approaching  that 
part  of  the  road  where  the  lamp  was  situated 
the  horses  swerved  somewhat  and  drew  the 
omnibus  close  to  the  kerb  on  the  east  or  near 
side  of  the  road  on  which  side  the  lamp  stood. 
The  respondent  then  drove  the  omnibus  away 
from  the  kerb  and  while  it  was  being  so  driven, 
the  rail  of  the  omnibus  struck  the   lamp    and 

L.Sep.  6  Q.  B.  5012)';  Bamsley  v.  Taylw  (37  L.  J.  39, 
Q.  B.) ;  Huchtter  v.  De  la  Tour  (2  E.  &  B.  678) ;  Brunt- 
den  T.  Humphrey  (51  L.  T.  Bep.  529 ;  14  Q.  B.  Div.  141). 
And  the  cases  cited  in  Cutler  v.  Powell  (2  Sm.  L.  C,  at 
p.  46, 10th  edit.). 
(«)  Reported  by  W.  W.  Osa,  Esq.,  Barrleter-et-lAW. 


broke  it,  doing  damage  to  the  lamp  to  the  value 
of  21.  Is,  9<2. 

There  was  no  negligence  on  the  part  of  the 
respondent ;  and  the  diSerence  between  the  height 
of  the  carriage  way  on  the  o£E  side  of  the  omnibus 
and  the  channel  adjoining  the  kerb  caused  the 
omnibus  to  lean  towards  the  lamp  and  somewhat 
over  the  footway.  The  leaning  of  the  omnibus 
and  the  position  and  proximity  of  the  lamp  to  the 
carriage  way  caused  the  omnibus  to  strike  the 
lamp  as  above  described. 

On  the  part  of  the  appellant  it  was  contended 
that,  notwithstanding  the  above  mentioned 
circumstances,  the  respondent  was  responsible  in 
law  for  the  damage  to  the  lamp. 

On  the  part  of  the  respondent  it  was  contended 
that  the  respondent  was  not  responsible  for  the 
damage  and  could  not  be  convicted  under  the 
207th  section  of  the  Act,  the  real  cause  of  the 
accident  being  the  improper  and  unsafe  position 
in  which  the  lamp  was  placed. 

The  magistrate  was  of  opinion  that  under  the 
circumstances  the  lamp  was  in  an  improper  and 
unsafe  position,  and  that  the  damage  was  really 
caused  thereby,  and  that  no  liability  attached  to 
the  respondent,  and  he  dismissed  the  complaint 
accordingly. 

The  question  for  ih»  oourt  was  whether  upon 
the  above  facts  the  masistrate  came  to  a  correct 
determination  and  decision  in  point  of  law. 

By  sect.  206  of  the  Metropolis  Local  Manage- 
ment Act  1855  (18  ik  19  Tict.  c.  120) : 

If  any  person  wilfully  take  away,  break,  throw  down, 
or  damage  any  lamp  set  np  for  lighting  any  of  the  streets 
in  any  parish  mentioned  in  either  of  the  schedoles  to 
this  Act  .  .  .  and  if  he  be  convicted  of  snoh  offence 
he  shall  forfeit  the  snm  of  40«.,  and  shall  also  pay  to 
snoh  vestry  or  board  the  amount  of  damage  done.  « 

Sect.  207  provides : 

In  case  any  person  carelessly  or  accidentally  break, 
throw  down,  or  damage  any  sach  lamp,  or  the  iron  or 
other  furniture  thereof,  or  other  such  property  as  afore- 
said, he  shall  pay  the  amount  of  damage  done. 

Holloway  for  the  appellant. — ^Where  the  damage 
is  wilful,  sect.  206  applies,  and  the  offender  is 
liable  to  a  penalty  as  weU  as  for  the  damage  done ; 
where  the  damage  is  not  wUf  ul,  but  where  it  is 
done  "  carelessly  or  accidentally "  then  sect.  207 
applies,  and  i*he  person  is  liable  to  pay  for  the 
damage  done  The  magistrate  has  found  here 
that  the  damage  was  not  wilful,  and  that  it  was 
not  owing  to  the  negligence  of  the  respondent, 
therefore,  it  must  be  accidental  and  within 
sect.  207.  The  magistrate  was  wrong  in  thinking 
the  formation  of  the  road  excused  the  carelessness 
of  the  driver.  This  road  was  a  well  made  road 
higher  at  the  crown  than  at  the  sides,  and  had  been 
in  existence  for  a  long  time ;  so  that  the  formation 
of  the  road  can  make  no  difference.  There  is 
only  one  reported  case  on  this  section,  the  case  of 
Harding  v.  Barker  and  Sons  (37  W.  R.  78),  where 
it  was  neld  that  a  master  was  not  liable  under 
sect.  207,  for  the  accidental  breaking  of  a  street 
lamp  by  a  servant. 

Montague  Lush  for  the  respondent. — ^I  agree 
that  if  this  damage  were  the  result  of  a  pure 
accident  and  nothing  more,  no  doubt  the 
respondent  would  be  liable  under  sect.  207. 
Three  cases  may  arise  under  the  two  sections, 
where  the  damage  is  wilful,  where  it  is  the  result 
of  carelessness,  and  where  it  is  the  result  of  a  pure 
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accident.  The  magistrate  has  found  here  that 
there  was  no  negligence  on  the  part  of  the 
respondent ;  and  the  damage,  therefore,  is  not  the 
resalt  of  carelessness,  and  the  only  ground  of 
liability  woald  be  that  it  was  the  result  of 
accident.  But  the  magistrate  has  found  that 
this  was  not  the  result  of  a  pure  accident  and 
nothing  more,  because  there  was  negligence  and 
carelessness  on  the  part  of  the  vestry  in  allowing 
the  lamp  to  lean  and  project  over  the  roadway, 
and  the  vestry,  whose  negligence  was  the  real 
cause  of  the  breaking  of  the  lamp,  cannot  recover 
for  damage  caused  by  their  own  negligence. 
Where  there  is  no  negligence  on  any  one's  part, 
and  where  the  damage  is  the  result  of  accident 
only,  then  the  section  applies. 

Cave,  J. — We  think  that  this  case  comes 
within  the  section,  and  that  the  appeal  must  be 
allowed  and  the  case  sent  back  to  the  magistrate. 

RiDLBT.  J.  concuiTCd.  ^^^  ^j^^ 

Solicitor  for  the  appellant,  George  Webb. 
Solicitors  for  the  respondent,  Hicks,  Davis,  and 
Hunt, 


Monday,  Aug.  2,  1897. 

(Before  Collins  and  Bidlbt,  JJ.) 

MoBBis  (app.)  V.  Edmonds  (resp.).  (a) 

Vagrant — Wife  and  children — Wilful  neglect  to 
maintain  —  Bona  fide  belief  of  adultery  — 
Vagrancy  Act  1824  (5  Geo.  4,  c.  83),  s.  3. 

The  respondent  T.  E.  was  charged  under  sect.  3  of 
the  Vagrancy  Act  1824,  for  ^hat  he,  being  able  to 
work  and  maintain  himself  and  his  wife  and 
fanffily,  "  wilfully  refused  or  neglected  *'  to  do  so. 
The  m,agistrates  found  that  he  refused  to  m^in^ 
tain  his  wife  because  of  the  honk  tide  belief  that 
she  had  committed  adultery,  and  that  he  had 
offered  under  certain  conditions  to  support  his 
children.  They  dismissed  the  swmmons,  holding 
that  under  these  circumstances  T.  E.,  the  respon- 
dent, had  not  **  wUfully  refused  or  neglected 

Held,  that  the  magistrates  were  right 

This  was  a  case  stated  by  justices  of  the  peace 
acting  in  and  for  the  county  of  Monmouth. 

1.  The  appellant  and  respondent  duly  appeared 
before  us  on  the  24th  of  March  1897,  sitting  as  the 
petty  sessional  court  of  summary  jurisdiction  held 
for  the  division  of  Abergavenny,  upon  the  hearing 
of  the  following  summons : 

In  the  county  of  Monmouth. — ^Petty  sessional 
division  of  Aber«ivenny. — ^To  Thomas  Edmonds, 
of  the  parish  of  LlantiUio,  Pertholey,  in  the  said 
county,  labourer. — Information  on  oath  has  been 
laid  this  day  by  Bathias  Clement  Morris,  of  the 
parish  of  Abergavenny,  in  the  county  of  Mon- 
mouth, relieving  officer,  for  that  you  on  the  12th 
day  of  February  1897,  at  the  parish  of  Aberga- 
venoy,  in  the  said  county,  were  an  idle  and  dis- 
orderly person,  in  that  you,  being  a  person  able  to 
work,  and  thereby  in  part  then  to  maintain  your- 
self and  your  family,  unlawfully  and  wilf uUv  have 
neglected  and  did  neglect  so  to  do,  whereby 
Elizabeth  Edmonds,  your  wife,  and  Ada  Lewis, 
Frederick  Lewis,  Floi'ence  Lewis,  Eva  Edmonds, 
and  Edith  Edmonds,  her  children,  whom  you  are 
legally  bound  to  maintain,  did,  on  the  12th  day 
of  February  become  and  still  are  chargeable  to 

(a)  Beported  by  W.  de  B.  Hsbbert,  Eaq.,  Barristar-at-Law. 


the  common  fund  of  the  Abergavenny  Union, 
contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided.  You  are  therefore  sum- 
moned to  appear  before  the  court  of  summaiy 
jurisdiction  sitting  at  the  police-court,  in  the  town 
of  Abergavenny,  in  the  county  of  Monmouth,  on 
Wednesday,  the  17th  of  March  1897,  at  the  hour 
of  eleven  o'clock  in  the  forenoon,  to  answer  to  the 
said  information. — Dated  this  11th  day  of  March 
1897,  at  Abergavenny,  ia  the  county  of  Monmoath 
aforesaid. — 0.  Morgan,  Justice  of  the  Peace  for 
the  County  of  Monmouth. 

2.  The  summons  was  taken  out  under  sect  3  of 
the  Yagrancy  Act  1824. 

3.  After  hearing  the  parties  and  the  evidence  of 
the  appellant  (who  was  the  only  witness  examined), 
and  the  statement  made  on  behalf  of  the  respon- 
dent, we  dismissed  the  summons. 

4.  The  appellant,  being  dissatisfied  with  our 
decision  as  i>eing  erroneous  in  point  of  law,  and 
having  duly  applied  to  us  in  writing  to  state  a 
special  case,  and  the  grounds  on  which  the  pro- 
ceeding is  questioned,  and  having  duly  entered  into 
a  recognizance  as  required  by  the  statute  20  &  21 
Yict.  c.  43,  B.  3,  we,  in  compliance  with  the  appli- 
cation, do  hereby  state  and  sign  the  following 
case: 

5.  Upon  the  evidence  before  us,  we  found  the 
following  facts  :  That  Elizabeth  Edmonds,  the 
wife  of  the  respondent,  and  the  respondent  entered 
into  a  deed  of  separation,  dated  the  27th  day  of 
April  1893,  wherebv  the  respondent  covenanted  to 

gay  her  the  sum  of  58.  per  week  during  their  joint 
ves  towards  the  maintenance  of  herself  and  her 
childn-n,  of  whom  she  was  to  have  the  sole  custody, 
and  whom  she  was  to  maintain,  and  she  covenanted 
not  at  any  time  thereafter  to  require  the  respon- 
dent to  live  with  her.  That  the  respondent  and 
his  wife  lived  apart  in  accordance  with  the 
deed,  and  the  respondent  for  some  time  made  the 
payments  due  under  the  deed,  but  subsequently 
ceased  to  make  the  same.  That  the  respondent 
ceased  to  make  such  payments  in  consequence  of 
a  bond  fide  belief  that  his  wife  had  committed 
adultery  sub-equent  to  the  date  of  the  deed. 
That  Elizabeth  Edmonds  and  her  children  named 
in  the  summons  became  on  the  12th  day  of 
Febrary  1897  chargeable  to  the  Abergavenny 
Union,  and  that  the  respondent  subsequently 
attended  before  the  guardians  of  the  union,  and 
refused  to  maintain  them,  or  to  contribute  towards 
their  maintenance. 

6.  The  respondent  denied  that  he  had  wilfully 
refused  or  neglected  to  maintain  his  family  within 
the  meaning  of  the  Yagrancy  Act  1824,  and  he 
explained  that  he  had  ceased  to  make  the  pay- 
ments to  her  because  he  alleged  that  she  nad 
coQJuiitted  adultery,  aud  stated  that  he  was 
willing  to  pay  towards  the  maintenance  of  the 
children  provided  they  were  relieved  in  the  work- 
house, alleging  that  his  wife  was  not  a  properperson 
to  have  charge  of  yomig  children,  and  that  he 
was  unable  to  take  charge  of  them  himself,  being 
an  indoor  servant,  but  he  refused  to  maintain  his 
wife. 

7.  Upon  the  facts  hereinbefore  stated  we  decided 
that  this  was  a  case  of  bond  fide  mutual  separation 
by  deed,  and  that  the  respondent  had  at  the  time 
of  separation  made  provision  for  his  wife  and 
her  children,  and  had  ceased  to  pay  her  in  conse- 
quence of  a  bond  fide  heliet  that  she  had  committed 
adultery,  and  that  the  respondent  had  not  within 
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the  tiTte  zneaninff  and  intent  of  the  Vagrancy  Act 
wilfully  '.refased  or  neglected  to  maintain  his 
wife  and  children,  and  that  he  therefore  was  not 
goilty  of  the  offence  charged  against  him  by  the 
sammons,  which  we  therefore  dismissed. 

8.  The  question  of  law  arising  on  the  foregoing 
statement  for  the  opinion  of  the  Qigh  Court  is, 
whether  the  respondent  is  guilty  of  wilfully 
refusing  or  neglecting  to  maintain  his  wife  ana 
her  children  within  the  true  intent  and  meaning 
of  the  Vagrancy  Act  1824,  s.  3. 

9.  If  the  High  Court  shall  be  of  opinion  that 
we,  the  justices,  on  the  findings  of  fact,  came  to  a 
correct  determination  and  decision  in  point  of  law, 
then  the  order  of  dismissal  is  to  stand ;  but  if  the 
High  Court  shall  be  of  opinion  otherwise,  then 
the  High  Court  .is  humbly  solicited  to  remit  this 
ease  to  us  the  justices  with  the  opinion  of  the 
High  Court  thereon,  or  to  make  some  other  order 
ss  to  the  court  may  seem  fit. 

Given  under  our  hands  this  12th  day  of  May 
1897,  at  Abergavenny,  in  the  county  of  Mx>nmouth. 

E.  W.  Kbnnabd. 
S.  H.  Stbbl. 

Freeman  JefMns  for  the  appellant. — ^There  is 
nothing  in  the  case  which  relieves  the  respondent 
from  his  obligations  to  maintain  (1)  the  wife,  (2)  the 
children.  Aa  to  (1)  the  point  may  be  arguable ; 
bat  as  to  (2)  no  agreement  between  the  husband 
and  wife  can  relieve  the  former  from  his  obliga- 
tion to  support  the  children.  True,  that  committal 
of  adulteoy  has  been  held  to  be  a  defence : 

Rex  V.  FUntatij  1  6.  &  Ad.  227. 

But  there  is  no  direct  authority  that  bond  fide 
belief  of  adultery  amounts  to  a  defence. 

8.  T.  Evans  for  the  husband,  the  respondent. — 
The  justices  were  right  The  word  in  the  statute 
is  "  wilfully."  This  is  not  a  statute  in  which  an 
order  for  maintenance  is  made.  That  would  be 
under  31  &  32  Vict  c.  122,  s.  33,  but  the  word 
'* wilfully"  imparts  a  mens  rea,  and  that  must 
be  shown  before  he  becomes  an  idle  and  disorderly 
person.  The  principle  I  contend  for  is  laid  down 
in 

Beg.  Y.  ToUon,  60  L.  T.  Bep.  899 ;   23  Q.  B.  Div. 
168, 

by  both  Stephen,  J.  at  p.  188,  and  Hawkins,  J.  at 
p.  193.  As  to  what  '*  wilf  ally  "  means  in  an  Act 
of  Parliament,  see 

Smith  V.  Bamham,  34  L.  T.  Bep.  774 ;  1  Ex.  Biv. 
419. 

This  was  a  case  of  wilfully  polluting  a  stream, 
and  Bramwell,  B.  deals  with  the  word  at  p.  423. 
In  three  other  cases  the  word  has  been  con- 
sidered: 

Beg.  T.  Badger,  6  £1.  A  BL  137  ;  25  L.  J.  81,  Q.  B. 
at  p.  90. 

Also  in 

Be  MiLVe  TruHe,  60  L.  T.  Bep.  442 ;  40  Ch.  Div. 

14;  and 
Hosegood  v.  Camps,  53  J.  P.  612. 

There  is  no  finding  in  the  case  of  the  refusal  to 
keep  the  children, 

Jenkins  in  reply* 

Collins,  J. — ^I  am  of  opinion  that  we  ought 
not  to  interfere  with  the  diBcretion  of  the  magis- 
trates. They  heard  and  saw  the  parties,  and  came 
to  a  conclusion  that  this  was  bond  fide,  I  was 
impressed  at  one  time  with  the  distinction  of  the 
iutof  adultery,  and  bond  fide  belief  of  adultery, 


but  this  is  a  proceeding  not  to  enforce  mainten- 
ance,  but  a  penal  proceeding  for  an  offence,  and 
so  we  must  look  and  see  if  the  respondent  has 
"  wilfully  "  refused  to  maintain.  The  authorities 
quoted  establish  that  under  the  circumstances  of 
this  case,  the  man  cannot  be  described  as  an  idle 
and  disorderly  person.  I  think  the  decision  of 
the  magistrates  perfectly  right,  and  this  appeal 
must  be  dismissed. 

BiDLBY,  J.  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  FaUows  and  Bider, 
for  Baker,  Abergavenny. 

Solicitor  for  the  respondent,  T.  H.  Philpots,  for 
T.  O.  PoweU,  Brynmaur. 


Monday,  Aug.  2, 1897. 

(Before  Golliks  and  Ridley,  JJ.) 

Smith  and  othebs  (Overseers  of  Worthing) 
(apps.)  V.  Richmond  (Surveyor  of  Taze^) 
(reap.),  (a) 

Bating — Market  gardens — Glasshoitses  in — Ex- 
emption — Agricultural  Bates  Act  1896  (59  &  60 
Viet  c.  16),  ss.  1,  2,  5,  6,  9 — Agricultural  Bates 
Order  1896,  arts.  L,  IV. 

By  sect,  1,  svl>-sect.  1  of  the  Agricultural  Bates 
Act  1896,  "  the  occupier  of  agricultural  land  in 
England  shall  be  liable,  in  the  ease  of  every  rate 
to  which  this  Act  applies,  to  pay  one-half  only  of 
the  rate  in  the  pound  payable  in  respect  of  build- 
ings and  other  hereditaments  " ;  and  by  sect.  9 
of  the  same  Act  "  the  expression  *  agricultural 
land*  means  any  land  used  as  .  .  market 
gardens.*' 

tL  <nmer  and  occupier  of  a  certain  market  garden 
of  about  four  acres  in  extent  had  upon  them 
about  two  acres  of  glasshouses,  which  were  used 
for  the  purpose  of  producing  fruit  and  vege- 
tables. 

The  question  raised  was,  whether  these  houses  were 
**  agricultural  land,"  and  so  subject  to  the  exemp- 
tion under  the  Act, 

Held  {Bidley,  J.  dissentiente),  that  they  were  so 
exempt,  being  land  used  as  a  market  garden. 

Also  Held,  that  the  occupier,  being  entitled  to  be 
heard  at  quarter  sessions,  will  be  heard  on  appeal 
to  the  High  Court,  but  will  not  be  allowed  costs, 
as  only  one  set  will  be  allowed. 

This  was  a  8i)ecial  case  stated  by  the  Court 
of  Quarter  Sessions  for  the  county  of  West 
Sussex. 

The  apx>ellants  f  the  overseers  of  the  parish  of 
Worthing)  appealed  from  a  decision  of  the 
Assessment  Committee  of  the  Union  of  East 
Preston,  in  the  county  of  Sussex,  under  the  Agri- 
cultural Rates  Act  1896. 

The  appeal  came  on  for  hearing  at  the  general 
quarter  sessions  of  the  peace  for  the  county  of 
West  Sussex  on  the  7th  Jan.  last,  and,  after  hear- 
ing counsel  on  both  sides,  and  also  for  the 
aggrieved  ratepayer  Robert  Piper,  the  court 
allowed  the  appeal,  subject  to  the  opinion  of  the 
High  Court  on  this  special  case. 

From  the  case  it  appeared  that,  in  pursuance  of 
sect.  6  of  the  Agricultural  Rates  Act  1896,  sub. 
sect.  (2),  and  of  article  4  of  the  Agricultural 
Rates  Order  1896,  the  appellants  made  statements 

(a)  Reported  by  W.  dk  B.  Hisbsbt,  Esq.,  B&rrister-at-Lftw. 
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in  the  prescribed  form,  and  sent  them  to  the 
assessment  committee  of  the  East  Preston  Union, 
and  to  the  surveyor  of  taxes  in  whose  district 
Worthing  is. 

In  their  statements  the  appellants  had  ia  the 
case  of  certain  hereditaments  separately  valned 
in  the  valuation  lists  in  force  on  the  20th  July, 
1896,  and  consisting  of  land  partly  cove^^ed  by 
glass  houses,  inserted  the  gross  estimated  rental 
and  rateable  value  of  the  whole  of  such  heredita- 
ments under  the  description  of  *' Agricultural 
Land."  The  assessment  committee,  on  the  objec- 
tion of  the  surveyor  of  taxes,  decided  that  the 
statement  to  the  extent  to  which  it  includes  land 
partly  covered  with  glasshouses  was  incorrect, 
and  corrected  it  by  striking  out  that  entry. 

The  appellants  appealed  against  this  decision 
to  quarter  sessions,  and  on  the  hearing  it  was 
agreed  to  take  the  case  of  Robert  Piper  as  a  test 
case. 

The  facts  were  that  Robert  Piper  was  a 
grower  of  fruit,  vegetables,  and  flowers  at 
Worthing,  and  described  himself  as,  and  was 
generally  known  as,  a  market  gardener  and 
nurseryman.  He  was  the  owner  and  occupier  of 
a  piece  of  land  about  four  acres  in  extent,  and 
on  which  were  erected  fifty-seven  glass  houses  of 
various  sizes,  which  were  used  by  him  to  grow 
tomatoes,  cucumbers,  and  grapes,  and  to  some 
smaller  extent  other  vegetables  for  sale.  The 
plants  and  crops  grown  therein  were  artificially 
neated  and  watered,  and  were  grown  on  soil 
placed  on  prepared  beds  inside  the  houses,  and 
matured  much  earlier  than  in  the  open  ground. 
The  vines  were  planted  inside  the  houses,  and  the 
roots  ran  partiy  in  the  soil  inside  the  houses  and 
p»artly  through  apertures  in  the  walls  to  the  out- 
side soil.  Futy-one  of  the  houses  were  thus  used 
for  vines.  In  the  cucumber  houses,  which  number 
six,  there  are  dwarf  brick  walls  supporting  iron 
sheets,  on  which  soil  taken  from  the  other  {Mirt  of 
the  nursery  is  placed,  and  in  this  the  young 
cucumber  plants  are  planted.  Beneath  the  iron 
sheets  ana  between  them  and  the  ground  are  hot 
water  pipes.  The  area  of  the  glass  houses  is 
rather  more  than  two  acres,  and  the  rest  of  the 
land  consists  merely  of  vine  borders,  paths,  and 
stokeholes.  All  the  houses  were  built  on  dwarf 
brick  walls  like  an  ordinary  greenhouse. 

The  following  is  the  substance  of  so  much  of 
the  overseers'  register  as  relates  to  this  case  of 
Robert  Piper : — 

Partionlarfl  as  stated  in  the  valoation  list  in  foroe  on 
the  20th  July  1896  with  regard  to  all  the  rateable 
hereditaments  in  the  above  parish,  whioh  consiBts 
wholly  or  in  part  of  agrionltoral  land,  as  defined  in  the 
Agricnltoral  Bates  Act  1896. 

Col. 

1.  Consecutive  nnmbers :  140. 

2.  Name  of  occupier :  Pipbb,  Bobbbt. 

3.  Name  of  Owner :  . 

4.  Description  of  property ;  Gbbsnhoubbb. 

5.  Name  or  situation  of  property :  Chbsswood. 

6.  Estimated  extent :  . 

7.  Gross  estimated  rental :  6621.  19«.  6d. 

8.  Bateable  value :  4311.  5«. 

Gross  estimated  value  and  rateable  value  of  the 
hereditaments,  the  particulars  of  whioh  are  entered  in 
columns  2 — 8,  the  separate  value  of  those  oonsistingr 
partly  of  agricultural  land  and  partiy  of  buildings 
and  other  hereditaments  not  being  agricultural  land 
being  estimated  as  required  by  the  said  Act  and  the 
regulations  made  thereunder. 


Agricultural  Land — 
9.  Gross  estimated  rental :  6621.  19«.  6d. 

10.  Bateable  value :  4311.  5«. 

Building  and  other  hereditaments  not  being  agricultural 

land — 

11.  Gross  estimated  rental :  1. 

12.  Bateable  value :  1. 

Across  columns  4 — 8  were  the  words  **  market 
gardens  and  nursery  grounds." 

Upon  the  objection  of  the  surveyor  of  taxes, 
duly  made  under  the  Act,  the  assessment  com- 
mittee, after  hearing  all  the  parties  interested, 
altered  the  above  overseers*  statement  by  striking 
out  the  whole  of  the  eatty  upon  the  gpnound  that 
no  part  of  the  hereditaments  in  question  was 
agricultural  land,  and  that  therefore  no  part 
was  properly  entered  in  the  statement  of  the 
overseers. 

Upon  the  hearing  of  the  appeal  before  the 
Court  of  Qaarter  ^ssioos  it  was  contended  for 
the  appellants,  the  overseers,  that  the  particulars 
of  the  gross  estimated  rental  and  rateable  value 
of  the  hereditament  in  question  was  correctly 
entered  by  them  in  their  statement  under  the 
heading  *'  agricultural  land,"  and  that  the  deci- 
sion of  the  assessment  committee  to  correct  the 
statement  by  striking  out  the  entry  was 
wrong.  This  view  was  taken  by  the  Court  of 
qaarter  sessions,  and  they  allowed  the  appeal, 
and  ordered  the  statement  of  the  overseers  to  be 
restored. 

By  the  Agricultural  Bates  Act  1896  (59  &  60 
Vict.  o.  16),  s.  1 : 

(1.)  During  the  continuanoe  of  this  Aot,  that  is  to  say, 
the  period  of  five  years  after  the  31st  day  of  Mardi 
next  after  the  passing  of  this  Aot,  the  occupier  of  agri- 
cultural  land  in  England  shall  be  liable  in  the  case  of 
every  rate  to  whioh  this  Aot  applies,  to  pay  one  half 
only  of  the  rate  in  the  pound  payable  in  respect  of 
buildings  and  other  hereditaments. 

(2.)  This  Aot  shall  apply  to  every  rate  as  defined  by 
this  Act,  except  a  rate  (a)  whioh  the  occupier  of  agriool- 
tural  land  is  liable,  as  compared  with  the  occupier  of 
buildings  or  other  hereditaments,  to  be  assessed  to  or 
to  pay  in  the  proportion  of  one  half  or  less  than  ose- 
half. 

By  sect.  2,  the  deficiency  thus  arising  is  to  be 
met  by  the  payment  by  the  Commissioners  of 
Inland  Revenue  into  the  local  taxation  account  of 
a  certain  annual  sum  to  be  determined  by  the 
Local  Government  Board. 

By  sect.  5 : 

In  every  valuation  list  and  in  the  basis  or  standard 
for  any  oounty  rate,  and  in  any  valuation  made  by  th* 
council  of  a  borough  or  any  other  council  for  tbe 
purpose  of  raising  the  borough  or  other  rate  (a)  where 
separate  hereditaments  are  specified  therein,  the  valse 
of  agricultural  land  shall  be  stated  separately  from  that 
of  any  bmlding  or  other  hereditament ;  and  (b)  in  evvy 
case  the  total  rateable  value  of  the  agrioultnial  land  in 
each  parish  shall  be  stated  separately  from  tbe  total 
rateable  value  of  the  buildings  or  other  hereditamentB 
in  such  parish ;  and  whenever  a  copy  of  the  total  of  the 
rateable  value  of  any  parish  is  required  to  be  sent  to 
any  person,  such  copy  shall  state  both  the  above* 
mentioned  totals ;  and  (c)  where  any  hereditament  con* 
sists  partiy  of  agricultural  land  and  partiy  of  buildingBi 
the  gross  estimated  rental  of  the  buildings,  when  valued 
separately,  in  pursuance  of  this  Act,  from  the  agiiool* 
tural  land,  shall,  while  the  buildings  are  used  only  for 
tbe  cultivation  of  the  said  land,  be  calculated  sot  od 
structural  cost,  but  on  the  rent  at  whioh  they  wooH 
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be  expected  to  let  to  a  tenant  from  year  to  year,  if  they 
ooold  only  be  so  used ;  and  the  total  gross  oost  esti- 
mated rental  of  the  hereditament  shall  not  be  inoreaaed 
by  the  said  separate  yalnation. 

By  sect.  6,  sub-sect.  (1),  certain  retoms  are  to 
be  made  to  the  Local  Government  Board,  and  by 
sub-sect.  (2)  : 

For  the  purpose  of  the  retnms,  statements  showing 
the  gross  estimated  rental  and  rateable  value  of  the 
agri<ndtazal  land  in  a  parish,  and,  in  the  oase  of  any 
hereditament  separately  valued  whioh  consists  in  part  of 
sgrienltoral  land  and  in  part  of  buildings  or  other  here- 
ditsments,  of  each  sach  piirt,  shall  ba  made  by  the  over- 
seers of  every  parish,  and  oorreoted  by  the  assessment 
committee,  and  sent  to  the  surveyor  of  taxes,  and  be 
subject  to  objection  or  appeal  by  the  said  surveyor 
and  overseers  before  the  assessment  committee,  and  the 
jnstioes  in  special  sessions,  and  the  court  of  quarter 
Bosaions,  and  subject  to  the  right  of  any  aggrieved  rate- 
payer to  be  heard  upon  the  said  appeal,  in  such  form, 
within  such  times,  and  generally  in  such  manner,  and 
subjeet  to  such  provisions,  as  may  be  prescribed.  These 
provisions  shall  conform  as  nearly  as  circumstances  will 
permit  to  the  existing  statutory  law  respecting  valuation 
lists,  as  regards  notices,  rights  to  inspect  and  take 
extracts,  the  hearing  of  objections,  and  otherwise. 

By  sub-sect.  3,  the  Local  Government  Board 
may  make  regulations  for  the  purposes  of  the 
Act,  and  which  are  to  have  the  same  effect  as  if 
enacted  in  the  Act. 

By  sect.  9 : 

In  this  Act,  unless  the  context  otherwise  requires, 
.  .  .  the  expression  "  agricultural  land "  means  any 
land  used  as  arable,  meadow,  or  pasture  ground  only, 
cottage  gardens  exceeding  one  quarter  of  an  acre, 
market  gardens,  nursery  grounds,  orchards,  or  allotments, 
but  does  not  include  land  occupied  together  with  a 
boose  as  a  park,  gardens,  other  than  as  aforesaid, 
pleasure-grounds,  or  any  land  kept  or  preserved  mainly 
or  exduttively  for  purposes  of  sport  or  recreation,  or  land 
nsedas  a  racecourse. 

By  the  Agricultural  Rates  Order  1896,  issued 
pursuant  to  sect.  6,  sub-sect.  (3)  of  the  Act ; 

By  art  1,  the  same  definition  of  agricultural 
land  is  given  in  the  order  as  is  given  by  sect.  9  of 
the  Act. 

By  art.  4,  sect.  (1) : 

The  overseers  of  every  parish  shall  as  soon  as  prac- 
ticable make,  and  shall,  on  or  before  the  seventh  day  of 
September,  one  thousand  eight  hundred  and  ninety -six, 
send  to  the  assessment  committee  and  to  the  surveyor  of 
taxes  in  whose  district  the  parish  is  comprised,  statements 
ss  follows : — (a.)  If  there  is  no  agricultural  land  in  the 
parish,  the  overseers  shall  make  and  send  a  statement 
to  that  effect,  (b.)  If  there  is  any  agricultural  laud  in 
the  pariah,  the  overseers  shall  make  and  send  a  statement 
■bowing  as  regards  each  hereditament  separately  valued 
in  the  valuation  list  in  force  on  the  twentieth  day  of 
July,  one  thousand  eight  hundred  and  ninety-six,  and 
consisting  wholly  or  in  part  of  agricultural  land,  the 
partaonlars  stated  in  the  said  valuation  list  with  regard 
thereto,  and  also  showing,  with  regard  to  every  separately 
▼slued  hereditament  which  is  partly  agricultural  land 
and  partly  buildings  or  other  hereditaments  not  being 
•gtimltural  hmd,  the  gross  estimated  rental  and  rateable 
Tslneof  the  agrienltural  land  and  the  gross  estimated 
teatsl  and  rateable  value  of  the  buildings  and  other  here- 
ditamsnts  not  being  agricultural  land. 

By  sect.  (3) : 

Snbjeot  to  what  is  hereinafter  provided  in  this  Article 
and  hi  Article  V.  as  to  the  value  of  the  buildings  and 
<3tiiir  hereditaments,  the  separate  values  of  agricultural 
Ittd,  and  ol  bmldings  or  other  hereditaments,  shall  be 
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ascertained  by  dividing  the  value  stated  in  the  Valuation 
List  in  force  on  the  twentieth  day  of  July,  one  thousand 
eight  hundred  and  ninety-six,  between  the  agricultural 
laud  and  the  buildings  or  other  hereditaments  assessed 
therewith,  according  to  the  best  estimate  the  overseers 
can  make ;  the  gross  estimated  rental  of  the  buildings 
and  other  hereditaments,  when  the  buildings  are  used 
only  for  the  cultivation  of  the  land,  being  calculated  not 
on  structural  cost  but  on  the  rent  at  which  they  would 
be  expected  to  let  from  year  to  year,  if  they  could  only 
be  so  used ;  provided  that  neither  the  gro^s  estimated 
rental  nor  the  rateable  value  of  the  whole  hereditament 
shall  be  altered  by  the  separate  valuation  of  the  parts 
thereof. 

By  sect.  (5),  the  statement  shall  be  made  in  the 
form  shown  in  Schedule  L.  of  the  Order. 

The  Attorney 'Oeneral  (Sir  Richard  Webster, 
Q.C.),  with  him  8,  H.  Day  and  A.  H.  Trevor^  for 
the  surveyor  of  taxes. — The  point  raised  here  is 
whether  a  glasshouse  in  a  market  garden  is  within 
the  Agricultural  Bates  Act  1896.  The  Act  was 
passed  in  order  to  reduce  the  rates  on  agricultural 
land,  and  we  submit  the  exemption  is  only  to  be 
given  to  land,  and  not  to  buildings.  The  Public 
Health  Act  and  this  Act  have  been  confused  by 
the  magistrates.  In  the  one  the  difference  is 
between  land  and  agricultural  land,  and  in 
the  other  between  land  and  buildings.  The 
assessment  committee  took  the  view  that  these 
slasehouses  were  buildings,  and  we  submit  that 
tney  were  right.  The  question  is  whether  or  not 
these  buildings  are  included  in  the  Act,  and  we 
must  look  at  the  various  sections.  They  referred 
to  sect.  1.  In  this  Act  it  is  quite  clear  that  the 
distinction  is  between  agricultural  land  and 
buildings,  not  between  agricultural  buildings  and 
other  buildings.  In  sect.  5  we  see  the  value  of 
the  land  distinguished  from  the  value  of  build- 
ings. Sect.  5  (c)  when  considered  is  conclusive  of 
this  oase.  They  referred  to  sects.  6  (1)  (2)  (3) 
and  9.  This  sect.  9  was  required  to  bring  market 
gardens  within  the  definition  of  agricultural  land. 
[Collins,  J. — You  would  exclude  houses  on 
market  gardens  from  "  market  gardens  "  PJ  That 
is  so.  The  ratepayer  has  to  pay  on  bmldings 
because  it  increases  the  value  of  the  land.  The 
assessment  remains  the  same,  the  Act  only 
reduces  the  rate.  [Collins,  J. — Here  the  floor 
of  the  house  is  used  as  agricultural  land.]  One 
must  distinguish  between  naked  and  covered 
land.  It  could  never  have  been  intended  to 
exempt  market  garden  buildings  where  farm 
buildings  are  not  exempted.  [Kidley,  J. — But 
as  to  farm  buildings,  the  floor  of  a  bam  could 
not  come  under  the  definition  of  a^cultnral 
land.]  What  we  have  to  deal  with  here  is  whether 
there  is  or  is  not  a  building.  [Collins,  J. — But 
the  difficulty  here  is  that  the  area  of  the  ground 
has  been  found  to  be  market  garden.]  This  is 
not  a  fresh  assessment,  but  the  breakmg  up  of 
one  assessment  into  two  parts.  [Collins,  J. — 
What  do  you  say  if  the  whole  of  the  mai'ket 
garden  was  covered  with  glass?]  We  contend 
that  it  would  not  be  exempt  at  all.  It  is  said 
that  this  case  is  covered  by 

Pur«er  v.  Thn  Worthing  Local  Board,  56  L.  T.  Bep. 
447  ;  18  Q.  B.  Div.  818. 

That  decides  that  *'  land  used  as  market  gardens  ** 
is  exempted  to  some  extent.  There  is  no  distinc- 
tion between  land  and  buildings.  In  The  London 
and  North-Western  Railway  Company  v.  The 
Llandudno  Improvement  Commissionert  (75  L.  T. 
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Rep.  659 ;  (1897)  1  Q.  B.  287)  a  diatinction  was 
drawn  between  buildings  and  land,  and  this  case 
olearlj  bears  oat  our  contention.  "  Market 
garden  "  does  not  include  buildings  used  for  tbe 
purpose  of  a  market  garden.  The  other  side 
must  make  out  that  tbeir  buildings  are  within 
the  exemptions  of  the  Act. 

Joseph  Walton,  Q.C.  (with  him  Clavel  Salter) 
for  the  overseers  of  Worthing. — Sect.  1  of  the  Act 
IS  the  operative  section,  and  the  contrast  is 
between  agricultural  land  and  hereditaments  other 
than  agricultural  land.  Agricultural  land,  as 
defined  Dj  sect.  9,  means  market  gardens  {inier 
alia) ;  the  land  in  question  is  a  market  garden 
and  is  agricultural  land.  A  house  maj  be  in  the 
garden  but  not  of  the  garden,  i.e.,  a  tool-house ; 
but  these  houses  are  of  the  garden.  A  garden 
covered  bj  glass  and  surrounded  hj  walls  is  still 
a  garden,  and  is  agricultural  land.  The  case  of 
The  London  and  North-Westem  Railway  Company 
V.  The  Llandudno  Commissionere  (ubi  sup )  is 
clearly  in  our  favour.  Where  is  the  line  to  be 
drawn  with  regard  to  glass  coverings  ?  The  Act 
in  Pwrser  v.  The  Local  Board  of  Worthing 
(vbi  sup.)  I  admit  is  difiterent,  but  the  words  are 
verj  similar.  [Ridley,  J. — I  think  that  the  Act 
is  verj  different.]  The  question  in  all  these  cases 
is,  how  much  is  garden.  If  land  is  garden  and 
remains  garden,  it  is  agricultural  land  within  the 
definition,  just  the  same  as  covered  railway 
remains  railway  in  The  London  and  North' 
Western  Railway  Company  v.  The  Llandudno 
CommUsioners. 

Alex,  Qlen,  for  Piper,  the  owner  and  occupier, 
claimed  to  be  heard,  under  the  Agricultural  Kates 
Order,  article  9,  r.  3,  which  allowed  him  to  be 
heard  at  quarter  sessions.    He  referred  to 

The  Quardiane  of  the  Llanidloes  arid  Newtown  Union 
V.  Pryce  Jones,  44  L.  T.  Bep.  310;  50  L.  J. 
52,  M.  C. 

If  a  party  could  be  heard  in  court  of  first  instance, 
and  not  on  appeal,  it  would  be  absurd. 

The  Attorney-General, — My  point  is,  that  both 
cannot  be  heard.  Piper  is  not  a  party  to  this 
appeal. 

Olen. — My  answer  is,  that  the  interest  of 
both  may  be  different.  [Collins,  J. — It  seems 
to  us  that  tbe  right  to  appear  and  be  heard  at 
quarter  sessions  gives  you  a  right  to  be  heard 
here.] 

Glen. — I  submit  the  Attorney- General  has 
attacked  the  statute  from  the  wrong  side.  The 
distinction  is  not  between  buildiogs  and  land. 
The  hereditament  is  land  with  a  roof. 

The  Atiomey-General  in  reply. 

Collins,  J. — Tbis  case  raises  the  point  whether 
glasshouses  used  in  a  market  garden,  and  con- 
stituting in  themselves,  if  they  are  not  in  the 
market  garden  certainly  buildings,  whether  such 
houses  situated  in  a  market  garden  are  to  be 
treatecl  as  buildings,  and  therefore  are  not 
entitled  to  the  exemption  in  favour  of  agricultural 
land,  and  market  gardens  coming  under  the 
definition  of  agricultural  land  in  the  Agricultural 
Rates  Act  1896.  The  Coui-t  of  Quarter  Sessions 
overruling  the  decision  of  the  assessment  com- 
mittee, have  held  that  glasshouses  are  not  to  be 
treated  as  buildings,  and  that  is  the  question 
which  we  have  now  to  decide.     In  the  opinion 


which  I  am  about    to  give,  I    nve  it  with  the 
greatest  possible  diffidence,  as    I  find  that  my 
learned  brother  Ridley,  J.  does  not  agree  with  me. 
However,    I    have    come  to  a  clear   conclusion 
myself,  and  I  do  not  think  by  taking  up  any 
further  time  in  reflection  upon  the  vase  I  shonld 
alter  mv  view.    Now,  the  1st  section  of  the  Agri- 
cultural Rating  Act  is  in  the^e  terms  [his  Lord- 
ship here  read  the  section],  and  then  if  we  torn  to 
sect.  9  we  find  [his  Lordship  also  read  this  section 
and  continued:]     Therefore,  if  the  hereditament 
in  question  is  a  market  garden,  it  would  seem  to 
follow  that  it  is  entitled  to  the  full  benefit  of  the 
exemption.    Now  the  facts  with  respect  to  it  as 
statea  in  the  case  are  these :    [His  Lordship  here 
stated  the  facts.]    Therefore,  one  half  of  the  whole 
area,  consisting  of  about  two  acres  was  covered 
with  glass,  built  into  or    forming  part  of  the 
buildings  to  the  extent  to  which  I  have  just 
referred.    Now,  with  respect  to  that  hereditament 
consisting,  as  it  did,  of  buildings  to  the  extent 
described,  and  with  respect  to  the  residue  of  the 
land  described,   was  it  or  was  it  not  a  market 
garden  within  the  meaning  of  the  definition?    It 
seems  to  me  that  a  great  deal  of  light,  even  if 
one's  common  sense  did  not  help  one  in  the  matter 
is  thrown  upon  it  by  the  case  of  Purser  v.  The 
Worthing  Local   Board  [ubi  sup.).      That  case 
arose  under  sect.  211,  sub-sect.  1,  of  the  PubMc 
Health  Act  1875,  which  enacts  that  **  the  occupier 
of  any  land  used  as  market  gardens  or  nursery 
grounds,  shall  be  assessed  in  respect  of  the  same 
in  the  proportion  of  one-fourth  part  only  of  the 
net  annual  value  thereof."     Then  the  case  goes 
on  to  say,  **  the  appellant,  a  market  gardener  or 
nurseryman,  was  tne  occupier  of  a  piece  of  land 
upon  which  were  built  sixteen  glasshouses,  which 
practically  covered  the  surface  of  the  land ;  they 
were  built  on  brick  foundations,  and  were  used  bjr 
the  appellant  for  the  purpose  of  growing  fraic 
and  vegetables  for  sale  in  the  course  of  his  bn-i- 
ness.*'    In  other  words,  the  buildings  were  exactly 
of  the  same  class,  and  used  pre(^isely  in  the  same 
manner  as  the  buildings  in  this  case.    **  HeM. 
affirming    the    decision    of  tbe  Queen's  Bench 
Division,  that  the  land  with  the  greenhouses  upon 
it   constituted    a    mark«^t    garaen   or   nu'Ht^.rj 
ground  within  the  meaning  of  the  Act,  and  that 
the  appellant  was  liable  to  be  rated  to  the  general 
district  rate  in  the  proportion  of  one  fourtn  part 
only  of  the  net  annual  value  of  the  property." 
Now  the  two  judges  Day  and  Wills,  J  J.  gate 
judgment  in  the  case,  and  Wills.  J.  m^ikes  an 
observation  which  I  think  is  very  pertinent  to 
this  case.    He  says,  "  Oardeniog  operations  were 
carried  on  in  them,  and  the  cultivation  of  hot- 
house and  greenhouse  plants  is  no  less  an  essen- 
tial part  of  these  operations  than  the  cultivation 
of  plants  which  grow  in  the  open  air.    These  am 
placs  where  operations  in  the  nature  of  garden- 
ing are  carried  on,  and  these  houses  are  parts, 
and  necessarily  so,  of  them.    I  think  that  such 
pieces  of  ground  are  very  properly  included  unaer 
the  head  of  market  gardens  or  nursery  gronnds. 
Modem  life  has  increased  the  relative  proportion 
in  them  of  glass  to  gnx>nnd  uncovered,  but  I  see 
no  reason  wny  the  gnx>und  so  occupied  should  not 
fsil  within  the  exemption."    Then  the  Court  of 
Appeal  gave  judgment  affirming  that,  and  Lord 
Esher,  M.R.  says,  "  I  think  that  the  land  is  not 
the  less  used  as  a  market  garden  because  these 
glasshouses  have  been  placed  upon  it"    Now  that 
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Act  seems  to  me  to  be  an  Act  in  pari  materid^  and 
it  was  essential  there  to  determine  whether  or  not 
land  so  oorered  to  a  great  extent  with  buildings 
neTertheiess  continued  to  be  a  market  garden, 
and  it  was  held  that  it  did.  Now  it  seems  to  me 
that  up  to  this  point  in  the  discussion  it  must  be 
taken  that  the  land  in  question  here  with  these 
buildings  on  it  is  a  market  garden,  and  being  such 
is  entitled  to  exemption.  But  then  the  Attorney- 
General  has  impressed  upon  us  strongly  the  other 
provision 8  of  the  Act,  chiefly  those  contained  in 
sect  5  and  sect.  6,  sub-sect.  2.  [His  Lordship 
read  those  sections  and  continued  :j  Now  be  saTS 
that  this  express  exclusion  of  buildings  from  the 
benefit  given  to  agricultural  land  is  a  cardinal 
factor  in  this  Act,  and  therefore  distinguishes  it 
altogether  from  the  provisions  of  the  Public 
Health  Act,  on  which  the  case  I  have  just  referred 
to  was  decided,  but  when  I  look  at  this  provision 
about  other  buildings  I  am  unable  to  see  that  the 
contention  is  well  founded.  It  seems  to  me  that 
the  object  of  introducing  "  buildings  "  into  this 
sub-section  is  really  for  the  purpose  of  giving 
them  a  qualified  exemption.  First  of  all  the 
building  as  to  which  this  enactment  is  made  is  the 
building  which  is  excluded  from  the  definition  of 
**  market  garden."  The  provision  is  "  where  any 
hereditament  consists  partly  of  agricultural  land 
and  partly  of  buildings,"  for  which  I  substitute,  as 
the  Attorney- G^nersd  did,  market  earden,  "the 
gross  estimated  rental  of  the  buildings,  when 
valued  separately  in  pursuance  of  this  Act,  from 
the  agricultural  land,  while  the  buildings  are 
used  only  for  the  cultivation  of  the  said  land, 
shall  be  calculated  not  on  structural  cost,  but  on 
the  rent  at  which  they  would  be  expected  to  let  to 
a  tenant  from  year  to  year,"  that  is,  consist»  of 
two  things  mutually  exclusive,  as  to  one  part  of 
it  being  market  garden,  and  as  to  the  other 
part  being  buildings.  It  then  goes  on  to 
give  a  certain  qualified  exemption  to  buildings 
coming  within  the  limitations  it  describes, 
namely,  "  buildings  which  are  used  only  for 
the  cultivation  of  such  lands."  For  those 
buildings  it  gives  a  special  exemption;  that 
is  to  say,  that  the  rate  is  to  be  calculated  not  on 
the  structural  cost  but  on  the  rent  they  would  be 
expected  to  get  from  a  tenant  from  year  to  year. 
Now,  that  exemption  explains  why  the  exemption 
in  that  section  as  between  "agricultural  land" 
and  "buildings"  only  is  not *" buildings  and 
other  hereditaments."  The  Attorney-General 
laid  great  stress  that  "other  hereditaments" 
were  not  recognise^  iu  that  section,  but  the 
reason  is  quite  obvious  when  we  consider  that 
the  object  of  it  is  to  give  a  qualified  exemption 
to  buildings  which  ai^  occupied  partly  for  the 
pxupose  of  a  market  garden,  or  which  are  for  the 
purpose  of  a  market  garden — an  exemption  within 
which  it  would  be  impossible  to  bring  other  here- 
ditaments such  as  have  been  described,  and  which 
are  properly  introduced  into  the  other  sub- 
section, namely,  sub-sect  2  of  sect.  6,  where 
there  is  no  such  purpose  as  would  render  it 
B6oessary  to  distinguish  between  buildings  and 
other  hereditaments.  Now,  the  cardinal  ground 
vpon  which  my  opinion  is  given  in  this  case  is 
tnat,  where  the  section  is  dealing  with  "build- 
ings," it  is  dealing  with  something  distinct  and 
excluded  from  "  agricultural  land  ;  and  there- 
tore,  if  I  once  come  to  the  conclusion  that  these 
hereditaments  in  question  are  "  agricultural  land," 


I  am  not  in  the  least  pressed  by  the  provision  as 
to  buildings,  because  ex  kypothesi  it  deals  with 
something  outside  that  which  has  already  been 
defined  to  be  and  ascertained  to  be  "  agricultural 
land,"  namely,  a  market  garden.    Now,  that  such 
may  very  properly  be  the  true  view  is  supported 
by  the  case  of  The  London  and  North-Westem 
Railway  v.  The  Llandudno  Improvement  Commis- 
sioners {ubi  sup.).    There  the  sub-section  of  the 
local  Act   upon   which    the  point    turned   was 
almost  identical  in  terms  with  the  section  of  the 
Public  Health  Act  1875,  under  which  Purser  v. 
The  Worthing  Local  Board  (ubi  sup.)  was  decided. 
The  question  was,   whether   the  railway  station 
came  within  the   exemption,  or  to  what  extent, 
if  any,  it  came  within  the  exemption.    The  head- 
note  to  that  case  is  in  these  terms :   "  By  the 
Llandudno  Improvement  Act  1854,  which  autho- 
rised commissioners  to  make  annually  a  general 
improvement  rate  upon  all  property  for  the  time 
being  liable  to  be  rated  to  the  relief  of  the  poor, 
it  was  provided  that  'the  occupier  of  any  land 
used    only    ...    as    a    railway'    should    be 
assessed  in  the   proportion   of  one  fourth  part 
only  of  its  net  annual  value."    Those  words  are, 
as  far  as  I  can  follow  them,  identical  with  the 
words  dealing   with   railways  in  the   section  of 
the  Public  Health   Act  1875.    "  Held,  that  the 
platform  at  a  railway  station  and  the  roof  cover- 
ing the  railway,  the  platforms,  and  the  sidings, 
might  be  rated  as  land  used  only  as  a  railway 
under  this  provision."    Now,  as  pointed  out  by 
Mr.  Walton,  the  first  part  of  that  section  con- 
tains these  words  in  sect.  68 :  "  The  owners  and 
occupiers  of   houses,  buildings,  court  yards  and 
gardens,  and  all  other  property,  shall  be  rated 
at  the   full    net    annual   value    of   the  same." 
Then  comes  the  provision  which  gives  immunity 
to  railways  "  provided  always  that  the  occupier 
of  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodland,  market  wardens,  or 
nursery  grounds,  and  the  occupier  of  any  land 
covered  with  water,  or  used  only  as  a  canal  or 
towing  path  for  the  same,  or  as  a  railway  con- 
structoa  under  the  powers  of  any  Act  of  Parlia- 
ment  for  public   conveyance,   shall,   so    far   as 
respects  the  general  improvement  rate,  be  assessed 
in  respect  of  the  same  in  the  proportiou  of  one 
fourth  only  of  such  net  annual  value  thereof." 
Now,    it  was  held  there  that  structures  which 
might  properly  be  described  as  buildings,  actually 
constituted  part  of  the  railway,  and  being  part  of 
the  railway  were  entitled  to  exemption  as  land 
being   used   for  a  railway.    A   distinction  was 
drawn  in  that  case  between  those  buildings  or 
structures  which  were  actually  part  of  the  rail- 
way itself,  and  those  which  were  used  as  only 
ancillary  to  railway  purposes,  and  certain  parts 
of  the  station  were  not  brought  within  the  exemp- 
tion at  all.    Now,  the  principle  of  that  case  seems 
to  me  to  affirm  the  ground  of  decision  of  the  view 
1  have  taken  of  this  case,  when  you  examine  the 
facts  and  find  the  particular  structures  in  question 
are  really  part  and  parcel  of  the  subject-matter 
of  discussion  in  the  case  of  market  gardens.  If  you 
onoe  come  to  the  conclusion  that  they  are  market 
gardens,  though  perhaps  in  another  sense  they 
are  buildings,  they  come  under  the  general  exemp- 
tion given  to   market  gardens.    If,  when    you 
examine  them,  you  find  that  they  could  not  be 
properly  described  as  market  gardens,  but  only 
that  they  are  buildings  used  for  the  purpose  of 
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market  gardens,  then  you  ^et  them  into  the 
exemption  applicable  to  buildings,  inasmuch  as 
you  have  first  to  get  them  out  of  the  category  of 
market  gardens  to  get  them  into  the  category  of 
buildings,  and  then  having  got  them  into  that 
category  you  come  to  see  whetner  they  come  into 
the  exemption  which  applies  only  to  certain 
classes  of  buildings,  which  means  buildings  which 
are  used  only  for  the  purpose  of  agricultural  land. 
That  appears  to  me  to  meet  the  difficulty  which 
was  suggested  as  to  whether  a  certain  tool-house 
being  a  building,  would  be  exempt.  I  should 
have  no  difficulty  in  supposing  it  was  not  exempt 
on  the  ground  that  it  was  agricultural  land,  but 
subject  to  a  qualified  exemption  if  it  were  only 
used  for  the  cultivation  of  the  land,  but  when  you 
have  it  used  not  only  for  the  cultivation  of  the 
land,  but  being  part  and  parcel  of  the  land  itself, 
so  that  the  land  upon  which  it  is  is  agricultural 
land,  that  is  land  used  as  arable,  meadow,  or 
pasture  ground  only,  cottage  gardens  exceeding 
one  quarter  of  an  acre,  market  gardens,  nursery 
grounds,  orchards,  or  allotments,  when  you  onje 
come  to  the  conclusion  that,  notwithstanding  the 
presence  of  those  buildings  there,  the  land  is 
covered  by  the  term  "  market  garden,"  then  I  am 
driven  to  the  conclusion  that  from  the  natiu^  of 
the  buildings,  and  also  by  the  holding,  that  the 
land  covered  by  these  buildings  is  not  entitled  to 
the  exemption  given.  It  seems  to  me  that  any 
other  view  would  defeat  the  purpose  of  the  Act 
in  question,  and  the  Legislature  has  thought  it 
fit,  no  doubt  it  was  a  matter  open  to  discussion 
and  maybe  co  doubt,  but  it  has  thought  it  fit  to 
sweep  in  market  gardens  under  the  term  "  agri- 
cultural land."  It  would  be  to  shut  one's  eyes 
to  obvious  facts  if  I  was  not  to  suppose 
market  gardens  to  be,  under  modem  conditions, 
largely  covered  by  glass,  and  to  give  them  the  top 
with  one  hand  and  to  take  it  away,  so  far  as  the 
sides  were  covered  with  glass,  with  the  other, 
would  be  to  defeat  the  obvious  intention  of  the 
Legislature.  It  seems  to  me,  on  the  grounds 
that  I  have  pointed  out,  that  the  buildings  in 
question  are  not  to  be  regarded  as  buildings 
at  all,  but  are  to  be  regarded  simply  as  part 
and  parcel  of  the  market  gardens,  and  as  such 
the  hereditament  upon  which  they  stand  is  entitled 
to  the  exemption  given  by  the  Act  to  market 
gardens. 

Ridley,  J. — I  need  hardly  say  that  it  is  with 
great  hesitation  I  express  an  opinion  contrary 
to  that  which  has  been  expressea  by  my  learned 
brother,  but  having  arrived  at  one  I  feel  bound 
to  express  it.  I  have  not  been  able  to  construe 
the  section  in  question  in  the  same  way  that  he 
has.  It  appears  to  me  (and  I  will  go  at  once  to 
the  Act  of  Parliament  without  stating  the  facts 
of  this  case)  that  the  whole  scope  of  the  Act  is 
to  relieve  what  is  called  aod  denned  as  agricul- 
tural land  in  that  Act,  and  we  shall  find  that 
in  the  title  of  the  Act,  in  the  first,  fifth,  and 
sixth  sectionp,  and  in  several  other  places,  and 
again  in  the  ninth  section,  which  is  the  definition 
clause.  Now,  that  is,  as  it  seems  to  me,  the 
general  scope  of  the  Act.  The  intention  was  that 
'*  agricultural  land  ** — which  means  "  any  land  used 
as  .  .  .  market  gardens " — was  to  be  in- 
cluded as  "  agricultund  land,"  and  that  the  occu- 
piers of  such  land  were  to  be  liable  to  pay  one- 
half  only  of  the  rates  in  the  pound,  payable  in 
respect  of  the  buildings  and  other  hereditaments, 


that  is  to  say,  if  you  could  show  that  yon  are  the 
occupier  of  agricultural  land  as  so  defined  yon 
escape  payment  of  one-haLE  the  rate  in  the  pound, 
otherwise  you  pay  along  with  other  people  the 
full  rate  in  respect  of  the  buildings  and  other 
hereditaments  of  which  you  happen  to  be  the 
owner.  The  intention  therefore  is — as  may  be 
followed  from  that  section  which  I  have  just 
read,  and  from  others,  namely,  the  fifths  sixth, 
and  the  ninth — to  contrast  the  land  which  is  so 
(•ntitled  to  the  exemption,  or,  rather,  to  the  relief, 
with  the  other  buildings  which  are  not  so  entitled. 
There  are  no  buildings  which  are  so  entitled  to 
relief.  There  cannot  be  found  in  the  Act  any 
snggestion  to  that  effect,  that  any  building  as 
such  is  entitled  to  any  relief  at  ail.  Therefore, 
the  state  of  the  law  with  regard  to  buildingB 
remains  as  it  was  before,  with  one  exception,  and 
that  is  the  exception  dealt  with  in  sub- sect,  (c)  of 
sect.  5.  Now,  the  intention  of  the  Act  being  that 
land  should  be  exempt  but  not  the  buildings, 
there  comes  the  question.  What  do  you  say  with 
regard  to  the  simple  case  of  a  farmhouse  and 
homestead,  which  must  naturally  be  assumed  to 
be  part  of  every  agricultural  holding  ?  In  such 
case,  thoee  buildings  are  to  be  taken,  so  long  as 
they  are  used  only  for  the  cultivation  of  the  land, 
not  on  their  structural  cost,  but  only  at  the  rent 
at  which  they  would  be  expected  to  be  let  to  a 
tenant  from  year  to  year,  if  only  used  for  the 
cultivation  of  the  land.  That  is  all  that  is  said 
with  regard  to  them,  that  is  to  say,  when  we 
exempt  land  from  the  payment  of  one-half  the 
rate  we  do  not  exempt  the  buildings  which  are 
buildings  at  all ;  but  if  those  buildings  are  used 
for  the  cultivation  of  the  land^  we  alter  the  law  in 
respect  of  the  amount  at  which  they  are  to  be 
valued  to  this  extent — ^that  nobody  is  to  estimate 
their  value  on  the  structural  basis,  but  they  are  to 
take  it  at  what  the  tenant  would  give  who  used 
them  in  connection  with  the  occupation  and 
cultivation  of  the  land.  I  do  not  imagine  that 
at  the  time  this  Act  vras  passed,  it  actually 
entered  into  the  minds  of  those  who  were  instru* 
mental  in  passing  it,  that  the  buildings  mijzht 
stand  upon  the  land  itself,  which,  if  they  were 
not  there,  might  have  been  such  land  as  would  he 
entitled  to  the  exemption.  It  is  probable  that 
the  farmhouse  and  the  barn  were  chiefly  th€ 
buildings  which  were  in  contemplation  at  the  time. 
Those  are  the  buiNings  which  are  likely  to  be  used 
or  which  are  used  for  the  cultivation  of  the  land, 
and  which  a  tenant  from  year  to  year  would 
take  for  the  purpose  of  so  using  them.  But, 
supposing  they  did  stand  upon  agricultural  land 
which  is  entitled  to  exemption,  are  they  any  the 
less  buildings  P  Certainly  not,  and  I  can  well 
underatand  that  the  line  was  drawn  where,  as  I 
think,  the  language  precisely  puts  it,  at  the 
difference  between  land  and  buildings.  I  under- 
stand the  argument  to  be,  once  land  always  land, 
or,  rather,  once  agricultural  land,  always  agricul- 
tural land ;  so  that,  if  you  take  your  farmnoufle, 
and  put  it  at  the  comer  of  a  pasture  field,  it 
would  still  be  land.  Surely  the  clear  line  is 
between  land  and  buildings,  so  if  you  once  find  a 
building  is  in  existence  upon  the  land,  as  a  build- 
ing you  must  so  treat  it.  I  am  not  able  to  get 
past  that  meaning,  though  I  must  admit  that  when 
the  case  was  first  opened  the  distinction  imme- 
diately struck  me  that  in  this  instance  the  case 
was  different  from  that  of  the  f  armboose  or  glass- 
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honses,  and  tliat  this  was  a  case  where  a  bnilding 
stood  over  part  of  the  land  which  was  actaall j 
in  cnltiTation,  whilst  in  most  cases  the  ordinary 
homestead  does  not  stand  upon  sach  land  without 
either  a  special  floor  to  it,  or  at  all  events  not 
subject  to  the  ordinary  operations  of  husbandry, 
but  tbat  distinction  nowhere  appears  in  the  Act 
of  Parliament.     I  think  myself  that,  assuming 
that  the  two  definitions  agricultural  land  and 
buildings  are  exclusive  the  one  of  the  other,  and 
that  when  you  once  get  the  bnilding  it  ceases  to 
be  land,  that  is  what  the   intention  and  scope 
of  the  Act  is.      You  find  on  the  one  side  land 
distinguished  and  entitled  to  this  exemption,  and 
you  find  all  buildings  and  other  hereditaments  on 
the  other;    and,  although    my  learned  brother 
takes  the  other  view,  I  am  unable  to  see  that, 
merely  because  the   building  stands  upon  land 
otherwise  exempted,  the  bunding  ceases  to  be  a 
building.      What  I  think  is  that,  when  once  it  is 
a  buildmg  tbat  is  rateable,  it  ceases  to  have  the 
exemption  that  is  given  to  land.     It  is  hardly 
proper  perhaps  to  go  into  the  probabilities  as  to 
what  may  have  been  in  the  minds  of  the  Legisla- 
ture, but  the  Attorney- Gk'neral  pointed  out,  rather 
forcibly  as  I  thought,  that  the  great  portion  of 
the  value  of  these  hereditaments  which  are  the 
subject  of  the  rate  was  in  the  houses  and  build- 
ings, and  not  in  the  land  on  which  they  stood. 
If  that  is  so.  that  is  not  the  sort  of  hereditament 
that  one  would  say,   if  one  may  be  allowed  to 
conjecture,    was   entitled,    or    intended    to   be 
entitled,  to  relief,  because  it  is  the  position  of 
a  rich  man,  of  a  man  who  can  make  profits, 
ratiier  than  of  a  poor  man  who  cannot.    But 
one  is  not   entitled   to    go   into  that  further 
than   the   possible  subject  of    speculation,  but 
I  am  obliged  to  look  at  the  language  of  the 
Act  and  see  so  far  as  I  can  what  is  the  proper 
meaning  of  it    Now  there  is  no  authority  pre- 
daely  in  point  according  to  my  judgment  in  this 
matter,  but  there  is  the  previous  decisiongiven 
by  this  Court  in  the  case  or  Pwrser  v.  The  Worth' 
ing  Local  Board  {ubi  sup.)  and  with  regard  to 
tint  decision  all  I  can  say  is  that  what  I  have 
said  is  not  intended  in  the  slightest  degree  to 
conflict  with  it.    If  I  thought  it  was  in  conflict 
with    that     case    I    should     have     to     admit 
that   I   was    mistaken   in   the    whole    matter, 
bat  I  understand  that  decision  to   have  heem 
this  :    The    question  was    whether    a    market 
garden  which  has  glasshouses  built  over  a  great 
portion  of  it  ceases  therefore  to  be  a  market 
garden.    I  do  not  think  that  there  is  anybody  who 
would  say  that  it  did,  and  I  do  not  for  a  moment 
say  that  this  market  garden   ceased   to  be  a 
market  garden  so  far  as  it  had  glasshouses  built 
npott  it.    A  market  garden  may  have  glasshouses 
wait  upon  it    or  it  may  not.      The  only  part 
of  that  case  in  which  I  find  myself  partially  in 
diaureement  is   the   observation   that    market 
gardens  as  a  rule  do  have  glasshpuses  on  them. 
I  should  have  said  that  they  do  not  with  respect 
to  a  great  portion  of  them.    It  is  certainly  a 
matter  that  is  open  to  question  according  to  one 
man'a  observation  and  another  man*s.    You  will 
find  in  some  cases  that  more  expensive  and  more 
profitable  market  gardens  have  a  great  quantity 
of  glasshouses  and  heated  conservatories,  and  in 
others  you  wid  not  find  any   at  all,   and  it   is 
ui  observalion  which   I  should  have  hesitated 
^fhether  I  oould  fairly  follow.    The  other  case 


quoted,  The  London  and  Norths  Western  Bailvoay 
y.  The  Llandudno  Improvement  Commissioners 
(ubi  sup.),  was  referred  to  by  the  Attorney- 
General,  and  I  accept  the  principle  of  that  case 
again.  There  the  decision  does  not  ideally  go 
beyond  this,  that  the  railway  includes  not  omy 
the  line  of  railway,  but  the  houses,  erections,  and 
platforms  necessarily  connected  with  it.  So  be 
it,  but  that  does  not,  as  it  seems  to  me,  show  that 
a  building  under  the  Act  in  question  is  to  be 
called  land  which  certainly  it  is  not  according 
to  the  Act.  As  soon  as  you  have  got  the  building 
upon  the  land,  it  ceases  for  the  purpose  of  this 
Act  to  be  entitled  to  exemption. 

Judgment  for  the  Overseers  of  Worthing. 

Olen  asked  for  his  costs  under  the  Supreme 
Court  of  Judicature  Act  1894. 

GoLLiNB,  J. — There  was  no  notice  of  appeal 
given  you. 

The  Attorney 'C^eneral. — ^No.  And  no  costs 
wero  given  my  niend  at  quarter  sessions. 

Collins,  J. — ^I  do  not  think  you  ought  to  have 
any  costs. 

BiDLET,  J. — I  agree. 

Solicitors  for  the  overseers,  Bavenscroft,  Kill, 
and  Woodward,  for  MelviU  Green,  Worthm^. 

Solicitor  for  the  Surveyor  of  Taxes,  The  Solicitor 
of  Inland  Bevenue. 

Solicitor  for  Piper,  Herbert  BeU. 


BOXTSE    OF    LOBDS. 

Jkfare^  4,  5,  April  5,  6,  and  July  19, 1897. 
(Before   the    Lobd    Chancbllob    (Halsbury), 

Lords        HSBBCHBLL,       MjLCNAGHTBN,       and 
MOBBIS.) 

Chubghwabdsns,  &g.,  of  Lambeth  v,  London 
County  Council,  (a) 

ON  APPEAL  FBOM  THE  COUBT  OF  APPEAL  IN 

ENGLAND. 

Poor  rate — Public  park — Beneficial  occupation. 

The  respondents,  a  county  council,  were  empowered 
by  statute  to  acquire,  and  did  acquire,  certain 
hsreditam^ents  to  be  held  and  maintained  by 
them  in  perpetuity  as  a  park  for  the  use  and 
recreation  of  the  public.  There  was  no  duty 
imposed  on  the  respondents  to  provide  a  park 
for  the  use  of  the  public, 

Tne  necessary  expenses  of  maintaining  the  park 
emceeded  any  revenue  which  could  oe  derived 
from  it. 

The  respondents  were  rated  to  the  relief  of  the 
poor  in  respect  of  the  park. 

Eild  (oMrmvng  the  judgment  of  the  court  below), 
that  mere  was  no  beneficial  occupation  in  respect 
of  which  the  rate  could  be  supported. 

Hare  v.  Overseers  of  Putney  (^  L.  T.  Bep.  337  ; 
7  Q.  B.  Div.  223)  approved  and  followed. 

London  County  Council  v.  Erith  (69  L.  T.  Bep. 
725 ;  13  A.  C.  562)  distinguUhed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.B.,  Smith  and  Bigby, 
L. JJ.),  reported  74  L.  T.  Bep.  605 ;  17  Mag.  Cas. 
535;  (1896)  2  Q.  B.  25,  who  had  reversed 
a  judgment  of  the  Divisional  Court   (Pollock, 

(a)  B«ported  by  0.  B.  MiLosir,  Esq.,  Barrlit«iHit-LAw. 
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B.  and  Wright,  J.)  reported  in  73  L.  T.  Bep. 
408 ;  (1895)  2  Q.  B.  511,  upon  a  case  stated  by 
consent  on  appeal  to  quarter  sessions  against  a 
rate. 

The  question  was  whether  the  London  County 
Council  were  rateable  in  respect  of  BrockweU 
Park,  which  they  had  acquired  under  their  General 
Powers  Act  1890  (53  &  54  Vict.  c.  cczliii.),  and 
were  bound  to  maintain  under  the  Act  as  a  public 
park  for  the  use  and  recreation  of  the  public  in 
perpetuity. 

The  actual  expenses  of  maintaining  the  park 
far  exceeded  any  income  that  could  be  obtained 
for  grazing  licences,  for  the  supply  of  refresh- 
ments, or  otherwise. 

The  facts  are  fully  set  out  in  the  reports  in  the 
courts  below. 

The  Diyisional  Court  held  that  the  county 
council  were  rateable,  but  their  judgment  was 
reversed  as  above  mentioned. 

Lawsan  Walton,  Q.C.  and  L.  Coward  appeared 
for  the  appellants,  and  contended  that  tne  only 
question  was  whether  there  was  an  occupation. 
The  county  council  have  a  beneficial  occupation 
for  the  public,  for  whom  they  are  trustees  under 
the  statute.  They  occupy  in  the  only  way  in  which 
it  is  possible  for  a  corporation  to  occupy,  and  they 
have  a  right  to  exclude  the  public  at  reasonable 
.  times.  The  case  is  governed  by  the  decision  of 
this  House  in  The  London  County  Council  v.  Eritk 
(69  L.  T.  Bep.  725 ;  13  A.  C.  562).  The  case  of 
Hare  y.  Overseers  of  Tutney  (45  L.  T.  Rep.  337 ; 
7  Q.  B.  Div.  223)  is  distinguishable.  The  test  is 
whether  the  occupation  is  of  a  valuable  subject- 
matter,  in  which  case  it  is  rateable.  Part  of  the 
old  mansion-house  in  the  park  is  occupied  by  a 
park-keeper,  and  is  therefore  rateable : 

Hicks  v.  Overseers  of  Dunstable^  48  J.  P.  326. 

Bosanquet,  Q.C.  and  H.  Avory,  for  the  respon- 
dents, argued  that  the  county  council  had  no 
beneficial  occupation  which  could  support  the  rate. 
They  could  only  manage  the  park  for  the  bmefit 
of  the  public.  Where  a  statute  enhances  the 
value  by  creating  a  monopoly  it  must  be  taken 
into  account,  but  here  you  must  look  at  the 
present  value  as  things  now  stand  under  the 
statute.  Statutory  restrictions  must  be  con- 
sidered with  reference  to  the  value  of  an  occupa- 
tion. In  the  Eritk  case  it  was  found,  as  a  fact, 
that  the  county  council  would  have  given  a  rent 
for  the  subject.  Here  it  is  the  other  way.  They 
are  under  a  disability  to  occupy  for  their  own 
benefit,  and  no  rating  is  possible.    See 

Corporation  of  Worcester  v.  Droitwich  Assessment 
Cmimittee,  36  L.  T.  Bep.  186 ;  2  Ex.  Div.  49  ; 

Altrincham  v.  Cheshire  lAnes  Convmittee,  15  Q.  B. 
Div.  537. 

Hare  v.  Overseers  of  Putney  (uM  eup,)  is  identical 
with  this  case.  If  the  statute  had  not  been  passed 
the  land  would  have  had  a  value,  but  the  county 
council  only  take  the  legal  estate  under  the 
statute;  they  have  no  right  of  user  or  occupation. 
No  rent  could  be  obtained  while  the  statute  re- 
mains in  force.  An  occupation  to  be  rateable 
must  be  exclusive : 

Cory  V.  Briet(nff,  36  L.  T.  Bep.  594 ;  2  App.  Cas. 
262. 

Coward  was  heard  in  reply. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  their  judgment. 


July  19. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chakgeijx>s  (HaL8bni7).~^My 
Lords:  In  this  case  the  question  is,  whether 
BrockweU  Park  is  rateable,  and,  if  so,  what  is  to 
be  the  principle  upon  which  it  is  to  be  rated.  The 
facts  which  raise  the  question  may  be  very  pimply 
stated.  In  1891  the  London  County  Council  pur- 
chased the  land  and  buildings  which  now  form  the 
park  under  the  powers  of  an  Act  which  cast  upon 
them  the  perpetual  obligation  to  maintain  and 
preserve  it  when  purchased  as  a  park  for  the 
perpetual  use  of  the  public  for  exercise  and  re- 
creation. The  special  case  goes  on  to  state  some 
other  things  which  appear  to  me  to  be  irrelevant 
We  have  nothing  to  do  with  the  previous  histoiy 
of  the  seventy-eight  acres  of  which  BrockweU 
Park  consists,  nor  are  we  concerned  with  the  ques- 
tion whether  it  would  be  rateable  if  it  were  other- 
wise held  and  enjoyed.  The  main  question — 
and,    indeed,    as    it    appears   to   me,    the   odIv 

2uestion — is,  whether  it  is  now  rateable  at  all.  and 
am  of  opinion  that  it  is  not.  I  do  not  think 
there  is  here  a  rateable  occupation  by  anybody. 
The  "  public  "  is  not  a  rateable  occunier,  and  I 
think  that  one  sentence  disposes  of  toe  case.  I 
think  the  Putney  Bridge  sase  (Hare  v.  Overseers 
of  Putney,  45  L.  T.  Rep.  337 ;  7  Q.  B.  Djv.  223;  is 
expressly  in  point,  and  I  can  draw  no  distinction 
between  an  artificial  structure  with  a  road  over  it 
for  the  use  of  the  public  and  a  park  for  the  like 
purpose  of  allowing  the  public  to  go  into  and  use 
it.  I  think  the  Putney  Bridge  case  was  rightly 
decided,  and  I  think  it  is  strictly  in  point  in  this 
case.  Tbe  fact  that  the  park  is  vested  in  the 
county  council  does  not  make  them  the  occupiers. 
It  would  be  absurd  to  contend  that  wherever  the 
legal  estate  is  there  is  occupation.  A  road  is 
vested  in  someone,  but,  if  a  public  road,  there  is 
no  occupation  of  it  any  more  than  of  a  milestone 
or  a  direction  post.  I  have  hitherto  dealt  only 
with  the  (question  of  occupation,  and,  as  I  have 
said,  I  thmk  there  is  no  occupation  at  all,  the 
county  council  being  merely  custodians  and 
trustees  for  the  public.  But  I  do  not  dis^ree 
with  the  reasoning  of  Smith  and  Rigby,  L.JJ.  as 
to  the  I'ateability  of  an  occupation  where  an 
occupation  exists.  No  tenant  would  give  any- 
thing for  an  occupation  which  would  not  give  him  a 
capacity  to  earn  more  than  the  rent  which  he  is 
called  upon  to  pay  for  it,  and  if  the  statute,  as 
in  this  case,  prevents  him  from  earning  anything, 
there  can  be  no  rateable  occupation  under  the 
Parochial  Assessment  Act,  as  under  that  Act  tbe 
rate  is  to  be  measured  by  the  rent  which  a  tenant 
would  pay.  It  appears  to  me  that  the  nature  of 
the  occupation  here  is  such  that  there  can  be  no 
rateable  occupation  in  the  sense  in  which 
those  words  are  explained  by  many  cases 
to  which  it  is  not  now  necessary  to  refer. 
The  law  is,  I  think,  now  settled,  and  the  case  of 
the  occupying  owner,  which  has  caused  some  con- 
fusion, is  now  clear  enough ;  and  upon  this  point 
also  the  Putney  Bridge  case  seems  to  me  in  point 
When  once  it  has  beeoi  found,  as  in  this  case,  that 
the  occupation  cannot,  as  a  matter  of  law,  be  a 
beneficial  occupation,  there  is  an  end  of  the  ques- 
tion. I  say  as  matter  of  law,  because  that  it 
does  not  g^ve  a  beneficial  occupation  as  matter  of 
fact  is  nothing  to  the  purpose.  Here  there  is  no 
possibility  of  beneficial  occupation  to  the  county 
council ;  they  are  incapable  by  law  of  using  it  for 
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any  profitable  pnrpoae;  thej  must  allow  the 
public  the  free  and  tmrestrioted  use  of  it.  It  is 
bardlj  neoessary  to  deal  with  the  other  point,  if 
it  can  be  called  another  point,  in  respect  of  the 
manaion-hoase  and  refreshment-rooms.  Thej  are 
and  most  remain  part  of  the  park,  and  are  no 
more  capable,  or,  in  fact,  snbject  to  different  con- 
siderations, than  the  park  itself.  They  are  and 
niTist  be  part  of  the  park.  They  cannot  be 
separated  from  it,  and  are  within  the  princi- 
pie  which  I  have  already  explained.  For  these 
reasons  I  think  that  the  appeal  ought  to  be  dis- 
missed, and  the  judgment  of  Hie  Oourt  of  Appeal 
affirmed. 

Lord  Hesschbll. — My  Lords:  The  question 
raised  in  this  case  is,  whether  the  respondents  are 
liable  to  be  rated  as  occupiers  of  a  public  park 
which  is  vested  in  them  solely  for  the  purpose  of 
maintaining  it  for  the  use  of  the  pnbUo.  The 
park  was  acquired  under  the  powers  of  the 
London  County  Council  (Greneral  Powers)  Act 
1890  (53  &  54  Yiot.  c.  cczlui.).  That  statute 
empowered  the  council  to  purchase  by  agreement 
certain  lands,  and  provided  that,  when  they  had 
aoqnired  the  same,  they  should  "  hold  the  same 
and  every  part  thereof  as  a  park,  and  lay  out,  and 
maintain,  and  preserve  the  same  and  every  part 
thereof  as  a  park  for  the  perpetual  use  thereof  by 
the  public  for  exercise  and  recreation."  The 
statute  also  enabled  the  council  to  inclose  the 
lands  for  the  better  preservation  thereof  for  public 
use,  and  to  adapt  the  buildings  thereon  for  the 
public  benefit ;  to  erect  lodges  for  the  accommoda- 
tion of  keepers  and  others  employed  in  the  main- 
tenance and  management  of  the  park,  and  such 
other  buildings  as  they  might  think  requi- 
site  for  refr^hment-rooms,  band-stands,  and 
other  conveniences.  These  powers  were  all 
strictly  ancillary  to  the  maintenance  of  the 
park  in  perpetuity  for  the  use  of  tiie  public. 
Small  sums  of  money  ave  received  by  the  council 
&>r  licoioes  to  supply  refreshments  in  the  park, 
and  for  the  grazing  of  the  herbage  ;  but  the  case 
states  that  the  necessary  expenses  of  maintaining 
the  park  as  a  whole  with  the  baildings  on  it,  for 
the  purposes  of  the  Act,  far  exceed  any  sums 
of  money  which  are  or  could  be  derived  from 
licences  for  the  supply  of  refreshments  or  for 
grazing  rights  or  otherwise.  In  ord«*r  to  deter- 
mine whether  the  respondents  are  liable  to  be 
rated  in  respect  of  the  park  and  its  adjuncts,  the 
question  which  has  to  be  answered  is,  at  what 
rent,  if  any,  the  hereditaments  m'ght  reasonably 
be  expected  to  let,  taking  one  year  with  another. 
Now,  it  is  well  settled  that  in  answering  this 
question  re^rd  must  be  had  to  any  restrictions 
which  the  Ijegislature  has  imposed  upon  their 
nae,  and  the  hypothetical  tenant  must  be  supposed 
to  take  them  subject  to  these  restrictions.  Bear- 
ing this  in  mind,  it  seems  dear  that  the  park 
and  the  buildings  thereon  can  have  no  ratable 
▼aloe;  no  tenant  would  give  anything  for  them, 
aeemg  that  every  part  of  them  is  dedicated  to  the 
public  use,  and  that  the  small  sums  of  money 
which  might  be  received  in  respect  of  them  would, 
as  the  case  finds,  be  more  thsm  absorbed  by  the 
expense  of  keeping  them  in  order.  It  was  argued. 
However,  for  the  appellants  that,  on  the  authority 
^t  the  Erith  case  {London  County  Council  v. 
^fiih,  69  L.  T.  Rep.  725 ;  13  A  C,  562),  the  respon- 
<ient  ought  to  be  considered  as  among  the  possible 
hypothetical  tenants,  and  that,  as  they  made  a 


considerable  contribution  towards  the  cost  of  pur- 
chasing the  park,  they  would  have  been  willing  to  pay 
a  renttu  for  its  use.  In  my  opinion  the  ErttK  case 
has  no  application.  The  land  on  which  the  pumping 
stations  were  constructed,  the  rateability  of  which 
was  there  in  question,  was  not  by  statute  dedicated 
to  that  use.  The  London  County  Council  could 
place  their  pumping-stations  where  they  plleased ; 
they  could  remove  them  elsewhere  at  any  time 
they  thought  fit,  or  dispense  with  them  altogether 
if  they  adopted  some  other  method  of  dealing 
with  their  sewage,  and  could  sell  or  let  the  land 
to  a  tenant  whose  use  of  it  would  be  unrestricted. 
About  the  rateability  of  the  land  there  could  be 
no  real  controversy.  The  only  question  was,  what 
was  its  rateable  value,  and  whether  the  county 
council  could  be  taken  into  account  in  inquiring 
what  the  hypothetical  tenant  would  g^ve.  It  was 
held  that  they  might,  inasmuch  as  their  statutory 
duties  imposed  upon  them  the  obligation  to  pro- 
vide for  the  disposal  of  the  sewage.  Here,  these 
very  lands  and  every  part  thereof  by  statute  must 
be  held  in  perpetuity  for  the  use  of  the  public, 
and  the  question  is  whether,  under  these  circum- 
stances, they  are  rateable  at  all.  I  thmk  that  on 
principle  they  are  not.  And  the  Putney  Bridge 
case,  which  in  my  opinion  was  rightly  decided,  is 
not  distinguishable  from  that  under  consideration. 
Moreover,  I  am  not  satisfied  that  the  county 
council  are  occupiers  of  this  park  for  rating 
purposes,  though  the  legal  possession  is  no  doubt 
vested  in  them.  They  seem  to  me  to  be  merely 
custodians  or  trustees  to  hold  it  and  manage  it 
for  the  use  of  the  public.  This  was  the  view 
taken  by  some  of  the  teamed  judges  in  the  Court 
of  Appeal  with  regard  to  the  position  of  the 
county  council  in  relation  to  Putney  Bridge.  I 
concur  in  the  view  the^  expressed,  and  in  my 
opinion  it  is  equally  apphcable  to  Brock  well  Park. 
For  these  reasons  I  think  the  appeal  should  be 
dismissed. 

Lord  Macnaohten  and  Lord  Mobbis  con- 
curred. 

Order  appealed  from  affirmed,  and    appeal 
dismissed  with  costs. 

Solicitor  for  the  appellants,  W.  Honey, 
Solicitor  for  the  respondents,  W,  A,  Blaxland, 


July  22  and  23, 1897. 

(Before  Lords  Watson,  Hebschbll,  Shand, 

and  Davbt.) 

County  Council  of  Kbnt  v,  Lobd 

Gebabd.  (a) 

ON  APPEAL  FBOM  THE  C0T7BT  OF  APPEAL  IN 

ENGLAND. 

Highway — Extraordinary  traffic — Person  by  whose 
order  such  traffic  is  conducted — Liability  — 
Highways  and  Locomotives  Amendment  Act 
1878,  s,  23. 

A  person  who  has  ordered  aoods  under  a  contract 
by  which  they  are  to  he  delivered  to  him  carriage 
free,  and  no  property  passes  until  they  are  so 
delivered  ana  accepted  by  him,  he  having  no 
control  over  the  method  or  route  by  which  they 
are  conveyed  to  him,  is  not  "  the  person  by  whose 
order  such  traffic  has  been  eondueted'*  unthin 
sect,    23   of  the   Highways   and    Locomotives 

(a)  Btfported  by  C.  E.  Maldkh,  Bsq.,  B«Rlater-«t-Law. 
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Amendment  Act  1878,  8o  aa  to  make  him  liable 
for  any  damage  to  the  road  caiMed  by  the  weight 
or  nature  of  the  traffic. 
Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Esher,  M.K.  and  Bigby, 
L.J.,  Lopes,  LJ*.  dissenting),  reported  17  Mag. 
Cas.  634 ;  76  L.  T.  Ben.  8,  and  (1897)  1  Q.  B.  351, 
who  had  reversed  a  decision  of  the  Diyisional 
Court  (Cave  and  Wills,  JJ.)  upon  a  special  case 
stated  by  the  Kent  Quarter  Sessions. 

It  appeared  that  Lord  Gerard  was  the  owner  and 
occupier  of  Eastwell  Park,  which  abuts  for  a 
considerable  distance  upon  the  Farersham  and 
Ashford  main  I'oad. 

In  1893  and  1894  Lord  Gerard  directed  certain 
extensive  building  alterations  to  be  made  on  his 
estate,  and  contracts  were  entered  into  by  him 
with  various  contractors  for  the  supply  of  heavy 
material,  a  large  part  of  which  was  drawn  along 
the  Faversham  and  Ashford-road  by  means  of 
iraotion  engines,  which  greatly  damaged  the  road, 
which  the  county  councu  had  to  repair  at  the  cost 
of  750L  This  sum  the  county  council  sought  to 
recover  from  the  respondent  under  the  23rd  section 
of  the  Highways  and  Locomotives  Amendment 
Act  1878,  which  provides  for  the  recovery  of 
expenses  incurred  by  the  authority  liable  to  repair 
any  highway  from  any  person  "  by  whose  order  " 
extraordinary  traffic  has  been  conducted.  The 
question  was  whether  under  the  circumstances  the 
respondent  had  *' ordered"  the  extraordinary 
traffic  to  be  conducted. 

A  summons  was  issued  by  the  appellants  against 
the  respondent  for  the  recovery  of  the  expenses 
incurred  by  the  appellants  in  making  good  the 
damage  to  the  road  caused  by  the  extraordinary 
traffic,  and  was  heard  by  the  petty  sessions,  who 
held  that  the  traffic  had  been  conducted  by  the 
respondent,  whom  they  ordered  to  reimburse  the 
appellants  the  expenses  they  had  incurred  in 
making  good  the  damage  to  the  road.  This  de- 
cision was  set  aside  by  the  Court  of  Quarter 
Sessions,  who  stated  a  case  for  the  opinion  of  the 
High  Court.  Cave  and  Wills,  JJ.  reversed  the 
decision  of  the  quarter  sessions  and  restored  that 
of  the  petty  sessions,  but  the  Court  of  Appeal 
didcided  m  favour  of  the  respondent. 

Asquith,  Q.C.,  B.  M.  Bray,  and  Hohler  appeared 
for  the  appdlants,  and  cited 

Hill  V.  Thomcu,  69  L.  T.  Bep.  553 ;  (1893)  2  Q.  B. 

333; 
WUliams  v.  Daviea,  44  J.  P.  847 ; 
Beg.  V.  ElUa,  8  Q.  B.  Div.  466 ; 
Kent  County  0<mncil  v.  VidUr,  72  L.  T.  Bep.  77 ; 

(1895)  1  Q.  B.  448  ; 
Lapthom  v.  Barvey,  49  J.  P.  709 ; 
Tonbridge  Local  Board  v.  Tunbridge  TTella,  49  J.  P. 

679. 

ChannsU,  Q.C.  taid  Edioardee  Jonee,  who  appeared 
for  the  respondent,  were  not  called  upon  to  address 
their  Lordiahips. 

July  23. — Their  Lordships  gave  judgment  as 
follows  :— 

Lord  Hbbsohbll. — My  Lords :  The  only  Ques- 
tion that  arises  in  this  case,  is  whether  Lord 
Gerard  was  a  person  by  whose  orders  certain 
extraordinary  traffic  had  been  conducted  along  a 
highway,  within  the  meaning  of  the  Highways 
and  Locomotives  Amendment  Act  1878.  The 
facts  are  these:  Lord  Gerard  was  making  con- 


siderable alterations  on  his  estate  in  Eastwell 
Park,  and  in  the  dwelling-house  which  existed  in 
that  park.  He  entered  into  contracts  with  certain 
persons  for  the  supply  of  materials.  Under  all 
those  contracts  the  materials  were  to  be  supped 
to  him  at  a  certain  price  at  Eastwell  Park.  With 
the  mode  in  which  the  materials  were  broa^ht 
there,  he  had  nothing  to  do.  The  goods  whilst 
they  were  being  conveyed  there,  were  not  his 

foods,  and  no  property  passed,  or  could  pass  to 
im  until  delivery  at  Eastwell  Park.  Lord  Gerard 
did  not  employ  the  persons  who  conveyed  the 
goods  there,  and  he  did  not  pay  them  idr  snch 
conveyance.  What  he  did  was  to  buy  the  goods, 
which  were  brought  to  Eastwell  Park,  and  to  pay 
a  certain  price  for  them  delivered  at  Eastwell 
Park.  Now,  the  surveyor  has  found,  in  pursuance 
of  the  provisions  of  sect.  23  of  the  Act  to  which 
1  have  referred;  "that  extraordinary  expense^ 
had  been  incurred  by  reason  of  excessive  weight 
passing  along  the  highway  or  extraordinary 
traffic  thereon."  The  question  then  arises  whether 
Lord  Gerard  is  the  person  by  whose  order  snch 
weight  or  traffic  had  been  conducted  along  the 
highway.  There  are  various  persons  who  might 
be  mentioned  connected  with  the  conveyance  of 
traffic  along  a  highway  about  whom  everybody 
would  be  agreed  that  traffic  was  conducted  by 
their  orders.  I  do  not  propose  to  define  those 
persons ;  I  do  not  propose  even  to  give  iUustra- 
tions  which  will  occur  to  everyone,  of  the  persons 
to  whom  those  words  would  apply,  because  I 
might  be  misunderstood  as  limiting  the  persons 
coming  within  the  section,  to  those  whom  1  gave 
as  illustrations,  and  as  it  would  be  impossibk  or 
inexpedient  to  give  an  exhaustive  defimtion  of  the 
persons  by  whose  orders  the  traffic  would  be  con- 
ducted, within  the  meaning  of  the  section,  I 
think  it  better  not  to  attempt  to  give  any  defini- 
tion at  all.  All  your  Lordships  luLve  to  consider 
is  whether  Lord  Gerard  was  the  person  in  the 
present  instance  by  whose  orders  this  traffic  was 
conducted.  It  is  contended  on  behalf  of  the 
appellants,  that  he  is  that  person,  inasmuch  as  it 
is  said  that  he  ordered  these  goods  which  were  to 
be  delivered  at  Eastwell  Park,  and  that  order  in- 
volved the  necessity  of  bringing  the  goods  to 
Eastwell  Park,  and  therefore  he  was  the  person 
by  whose  order  these  goods  were  brought,  and  the 
traffic  so  conducted.  The  word  "  o^er  "  is,  of 
course,  ambiguous  in  the  sense  in  which  it  was 
used  by  the  learned  counsel,  in  the  proposition  to 
which  1  have  just  called  attention.  It  is,  no 
doubt,  a  word  in  frequent  use  with  reference  to 
the  supply  of  ^oods  by  a  tradesman,  and  even 
then  it  is  used  in  different  senses.  If  I  give  an 
order  (as  it  is  called)  to  a  tradesman  for  the 
supply  of  certain  goods,  I  may  have  previously 
received  a  communication  from  that  tradesman, 
which  will  make  my  so  called  "  order "  the  com- 
pletion of  a  contract,  and  will  impose  on  him  the 
obligation  of  supplying  those  goods.  On  the 
other  hand,  I  may  give  an  "  order  "  (using,  as  it 
is  commonly  used,  precisely  the  same  wora)  to  a 
tradesman  for  the  supply  of  goods,  and  that  order 
imposes  no  obligation  on  him  at  all ;  he  is  entitled, 
if  he  pleases,  to  do  nothing  upon  it»  because  mj 
order  does  not,  of  itself,  create  any  contract  until 
he  has  accepted  it,  and  agrees  to  supply  the  goods 
which  I  have  ordered.  Therefore,  the  word 
"order"  is  frequently  used  with  reference  to 
I  ordering  goods  from  tradesmen  in  a  sense  that 
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cannot  be  called  strictly  legitimate,  becanae  it 
means  an  order  wliicli  is  no  order,  it  imposes  no 
obligation;  there  is  no  liabiUtjfor  dlBooedienoe 
to  it,  and  no  duty  to  obey  it.  But  the  argument 
on  behalf  of  the  appellant  is  this :  that  whenever 
a  person  orders  goods  from  a  tradesman  in  either 
of  the  senses  to  which  I  have  referred,  and  I  will 
assume  in  the  present  case  that  the  order  was 
given  in  the  former  sense,  although  I  am  not  ouite 
certain  that  it  was  so  in  every  case — ^upon  such  an 
order  being  given  to  a  tradesman,  then  if  that 
order  involves  the  conduct  of  extraordinary  traffic 
along  a  highway,  the  person  who  gave  that  order 
or  direction  to  the  tradesman,  is  the  person  by 
whose  order  the  traffic  is  conducted  along  the 
high-road.  I  do  not  think  that  is  the  natural 
meaning  to  give  to  the  words  of  the  section.  It 
seems  to  me  necessarily  to  go  this  length,  that 
whenever  I  enter  into  a  contract  for  the  supply  of 
goods,  and  the  performance  of  that  contract 
involves  the  carrying  of  an  extraordinary  weight 
by  any  person  along  any  highway,  that  traffic  is 
conducted  bv  my  order  within  the  meaning  of  the 
section.  I  do  not  think  that  it  is  possible  to  stop 
short  of  that.  In  the  course  of  the  argument 
we  pointed  out  the  length  to  which  such  a  pro- 
position would  carry  vou.  It  seems  to  me  that 
this  would  be  aJtogetner  an  unreasonable  con- 
stniction  of  the  section,  and  I  do  not  think  it  is 
a  legitimate  construction,  having  regard  to  the 
language  used.  I  observe  that  the  learned  judges 
in  the  court  below,  who  have  been  in  favour  of 
the  appellants'  view,  have  altered  the  words  of  the 
statate  in  describing  the  transaction.  Cave,  J. 
alters  the  word  "by"  into  the  word  "at "—"at 
whose  order";  Lopes,  L.J.  for  the  word  "by" 
sobstitutes  "in  consequence  of."  The  simple 
answer  is,  that  is  not  what  the  statute  has  said. 
The  statute  has  said  "  by  whose  order  the  traffic 
is  conducted,"  and  if  the  person  sought  to  be 
charged  has  had  nothing  to  do  with  the  oonduOt 
of  the  traffic  or  the  m^e  in  which  it  is  to  be 
conducted,  and  has  no  power  to  give  orders  in 
relation  to  it  or  in  reference  to  it,  then  I  think  it 
impossible  to  say  that  it  was  by  his  order  that 
the  traffic  was  conducted.  That  really  is  the 
short  ground  on  which  I  decide  this  case.  It  has 
been  suggested  that,  if  this  construction  be  the 
correct  one,  there  might  be  extraordinary  traffic 
along  a  road  induced  by  the  act  of  a  particular 
individual  who  is  building  a  house,  for  example, 
and  if  that  traffic  were  distributed  among  several 
people  owing  to  the  oi  ders  being  given  to  several 
different  people  for  the  goods,  then,  notwith- 
standing that  there  was  extraordinary  traffic, 
there  would  be  no  person  who  could  be  rendered 
liable  for  the  injury  caused  by  that  extraordinary 
traffic.  That  may  be  true.  On  the  other  hand, 
if  the  words  "  by  whose  order  the  traffic  was  con- 
ducted" were  referred  to  the  person  who  gave 
the  orders  for  the  goods,  you  might  have  a  man 
in  business  conductmg  a  large  traffic  distinctly 
imder  his  orders  along  a  highway  and  the  several 
persons  for  whom  he  was  building  houses,  for 
example,  having  only  ordered  an  amount  of 
goods,  the  carriage  of  which  would  not  lead  to 
extraordinary  traffic,  they  would  be  under  no 
liability.  It  was  suggested  that,  under  the  terms 
of  this  section,  both  the  person  by  whose  order 
the  traffic  was  conducted  in  the  strict  sense  of  the 
word  would  be  liable,  and  also  the  person  whose 
purchase  of  the  goods  led  to  the  excessive  traffic. 
Mag.  Cas.— Vol.  XVIII. 


I  think  that  there  would  be  considerable  difficulty 
in  working  out  the  rights  of  the  parties  upon 
such  a  Gonstimction  of  the  section ;  but  the  ob- 
jection which  I  take  to  it  is  this :  in  that  case  you 
would  be  interpreting  the  words  "  by  whose  order 
the  traffic  was  conducted  "  in  two  entirely  different 
senses,  one,  as  it  seems  to  me,  the  proper  and 
natural  sense,  the  other  a  strained  and  unnatural 
sense.  The  truth  is  that  the  contention  of  the 
appellants  amounts  to  this,  that  "  by  whose  order 
the  traffic  is  conducted  "  must  be  interpreted  as 
meaning  "at  whose  instance"  or  "for  whose 
benefit  the  traffic  is  conducted."  That  might  or 
might  not  have  been  expedient  legislation ;  but  at 
any  rate,  to  my  mind,  that  is  not  the  legislation 
to  be  found  in  the  enactment.  I  think  it  quite 
possible  that  some  of  the  cases  which  the  Legis- 
lature would  have  desired  to  cover  by  an  enact- 
ment of  this  description,  are  not  covered  by  the 
language  used.  That  is  not  an  unknown  experience 
in  legislation.  Certain  obvious  cases  occur  and 
are  intended  to  be  met,  other  cases  which  might 
seem  to  fall  within  the  same  principle  are  found 
not  to  be  met,  the  language  being  limited  to  those 
which  were  in  view  at  the  time  the  enactment  was 
drawn  up.  It  would  not  be  legitimate,  in  my 
opinion,  to  strain  the  language  used  in  order  to 
make  it  apply  to  a  case  to  which  it  does  not 
legitimately  in  its  terms  apply,  on  account  of  the 
supposed  intention  of  the  Legislature  and  the 
theory  that  that  supposed  intention  can  be 
effectually  carried  out  oy  giving  to  the  words  a 
meaning  which  they  do  not  naturally  bear.  For 
these  reasons,  I  think  that  the  judgment  of  the 
Court  of  Appeal  must  be  affirmed,  and  the  appeal 
dismissed. 

Lord  Watson. — My  Lords:  The  special  case 
stated  by  the  Court  of  Quarter  Sessions  for  the 
Eastern  Division  of  the  County  of  Kent,  submits 
for  decision  a  single  question  of  law  arising  upon 
the  construction  of  sect.  23  of  the  Highways 
and  Locomotive  (Amendment)  Act  1878.  I  have 
had  little  difficulty  in  arriving,  with  the  rest  of 
your  Lordships,  at  the  conclusion  that  the  ques- 
tion ought  to  be  answered  in  the  affirmative.  It 
must  be  assumed,  as  matter  of  fact,  that  extra- 
ordinary expenses  to  the  amount  of  750Z.  have 
been  incurred  by  the  appellants  in  the  repair  of 
the  Faversham  and  Ashford  main  road,  from  its 
junction  with  the  London  and  Dover  main  road 
at  Faversham,  to  the  lodge  gate  entrance  to 
EastweU  Park,  in  consequence  of  the  damage 
caused  by  reason  of  excessive  weight  passing 
along  the  same,  and  of  extraordinary  traffic 
thereon.  The  traffic  in  question,  whether  exces- 
sive in  weight,  or  extraordinary  in  the  sense  of 
its  being  beyond  the  ordinary  requirements  of  the 
^strict,  consisted  of  materials  conveyed  along 
the  Faversham  and  Ashford  main  road,  in  loco- 
motives or  in  waggons  hauled  by  locomotive 
power,  to  Eastwell  Park,  where  they  were  used  in 
improvements  executed  upon  his  estate  by  the 
respondent.  Lord  Gerard.  Sect.  23  enacts  that 
the  appellants  may  recover  these  extr.u>rdinary 
expenses,  in  a  summary  manner,  "from  any 
person  by  whose  order  such  weight  or  traffic  has 
been  conductedL"  The  Com-t  of  Quarter  Sessions 
held  that  the  respondent  was  not,  within  the 
meaning  of  the  statute,  a  person  by  whose  order 
the  excessive  weight  or  traffic  which  did  damage 
to  the  road  had  been  conducted.  A  Divisional 
Court,  consisting  of  Cave  and  Wills,  JJ.,  quashed 
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the  order  of  the  quarter  seesions,  and  restored  an 
order  of  the  petty  sessions,  by  which  it  had  been 
adjudged  that  the  respondent  should  pay  to  the 
appellants  the  said  sum  of  750Z.,  with  oosts.  In 
the  Court  of  Appeal,  the  Master  of  the  Bolls  and 
Bigby,  L.J.  (Lopes,  L.J.  dissenting),  reversed 
that  judgment,  and  affirmed  the  finding  of  the 
quarter  sessions.  It  now  becomes  necessary  to 
notice  those  findings  of  fact  in  the  special  case 
which  tend  to  explain  the  connection  which  the 
respondent  had  with  the  traffic,  which  has  given 
rise  to  the  appellants'  statutory  claim.  The  sub- 
stance of  these  findings  admits  of  being  shortly 
stated.  The  respondent  contracted  with  several 
persons  or  firms  for  the  delivery  to  him,  at  East- 
well  Park,  of  the  various  materials  required  for 
his  improvements,  the  price  bein^  payable  by  him 
on  the  acceptance  of  such  materials  as  according 
tiO  sample,  and  including  all  claims  of  the  sellers 
for  carriage  to  their  destination  or  otherwise. 
The  property  in  these  materials  did  not  pass  to 
the  respondent  until  they  were  examined  and 
delivery  accepted  at  Eastwell  Park;  and  he 
neither  employed  nor  incurred  any  liability  to 
the  carriers  by  whom  they  were  conveyed  to  that 
destination.  The  respondent  was  aware  that  it 
was  the  intention  of  the  parties  who  had  under- 
taken to  supply  the  materials,  to  forward  them 
by  the  Faversham  and  Ashf ord  main  road ;  but 
it  has  not  been  expressly  found,  and  it  does  not 
appear  to  me  to  be  matter  of  reasonable  inference 
from  any  of  the  facte  found,  that  the  forwarding 
of  the  materials  by  that  route  was  made  a  term 
of  any  contract  for  their  supply,  so  that  the 
respondent  could  have  declined  to  accept  them,  if 
they  were  sent  from  another  place  than  Faversham 
or  by  a  different  route.  On  the  other  hand,  I 
think  it  clearly  appears  that  the  respondent  had 
no  right  to  interfere,  either  with  the  goods  them- 
selves, or  with  the  persons  by  whom  they  were 
conveyed  along  the  road  which  is  under  the  juris- 
diction of  the  appellants.  The  single  point 
arising  for  decision  in  this  appeal  is,  whether,  in 
these  circnipstances,  the  convevance  of  the  mate- 
rials, or  their  conduct*  along  the  appellants*  road 
was  ordered  by  the  respondent  withm  the  meaning 
of  sect.  23.  The  words  of  the  clause  must  be 
construed  according  to  their  ordinarjr  signification, 
unless  tl  e  context  of  the  statute  is  sufficient  to 
show,  in  the  first  place,  that  some  other  meaning 
was  intended,  and,  in  the  second  place,  what  that 
other  meaning  was.  Nor  does  it  appear  to  me  to 
be  doubtful  that,  in  cases  where  the  order  is  not 
said  to  have  been  given  by  the  owner  who  is  for- 
warding the  goods,  or  by  the  person  whom  he  has 
employed  to  carry  them,  but  oy  the  purchaser  t  • 
whom  the  goods  are  to  be  delivered  at  the  end  of 
their  transit,  who  until  they  reach  the  point  has 
no  interest  in  them,  the  latter  cannot,  in  the 
ordinary  sense  of  the  words,  bd  said  to  have 
ordered  their  conduct  by  a  special  route,  unless 
he  has  interfered  and  given  instructions  to  that 
effect  which  have  been  obeyed,  or  has  made  it 
part  of  his  contract  with  the  seller  that  the  goods 
shall  be  forwarded  by  that  route  and  no  other. 
To  construe  the  words  otherwise  would,  in  my 
opinion,  be  as  unreasonable  as  to  affirm  that  a 
person  who  ordered  goods  of  a  tradesman  for 
acceptance  on  delivery,  had  also  given  «  rders  as 
to  the  route  by  which  they  were  to  be  sent,  if  he 
happened  to  know  the  road  to  his  house,  which 
must  be  used,  or  was  invariably  used  by  the 


tradesman's  cart.  The  learned  Lord  Justice  who 
formed  the  minority  of  the  Appeal  Court  appears 
to  have  arrived  at  a  different  result  from  his 
brethroa  of  the  majority,  by  reading  the  word 
**  order ''  as  it  occurs  in  sect.  23,  as  si^ufyiog  not 
an  order  given  with  respect  to  the  conveyance  of 
goods  either  to  a  contractor  for  their  supply,  or 
to  his  carrier,  but  the  initial  order  given  to  the 
contractor  which  led  to  his  sending  the  goods, 
and  employing  a  servant  or  carrier  to  convey 
them.  The  legislature  is,  no  doubt,  competent 
to  enact  such  a  provision ;  but  it  would  be  a  novel 
rule  to  make  a  x)er8on  who  has  contracted  to 
purchase  goods,  if  they  are  found  according  to 
sample,  responsible  for  all  orders  given  with 
respect  to  the  conveyance  of  the  goods  before 
thny  are  delivered  to  him,  if  he  happened  to  be 
aware  that  these  orders  would  be  given.  With 
such  matter  the  purchaser  has  really  no  concern. 
I  am  by  no  means  satisfied  that  an  enactment 
imposing  liability  upon  the  originator  of  the  work 
for  orders  given  by  persons  independent  of  him 
in  relation  to  the  carriage  of  mateiials  which  they 
had  undertaken  to  deliver,  would  be  to  the  advan- 
tage of  the  foad  authority.  One  contractor  for 
building  mate  ials  or  their  carriage  may  be  em- 
ployed by  fifty '  r  a  hundred  different  persons; 
and  if  he  has  actually  ordered  their  transport  by 
a  particular  toad,  he  will  be  liable  for  all  ihd 
damage  done  to  it  if  excessive  in  the  sense  of  the 
Act.  But  if  the  liability  rested  on  his  employers, 
each  and  all  of  them  might  escape  on  the  ground 
that  the  amount  of  his  carriages  were  not  per  m 
excessive  or  productive  of  damage.  But  I  enter- 
tain a  strong  obj*  ctiou  to  any  canon  of  constrac- 
tion  which  introduces  by  implication  into  a  statn- 
tory  clause  qualifying  expressions  which  are  not 
to  be  found  in  it.  I  may  add  that,  in  my  opinion, 
the  intention  of  the  Legislature  must  be  infenvd 
f  t  om  the  laneu>ige  which  it  has  used ;  and  that, 
whilst  I  have  been  unable  to  discover  for  myself, 
the  appellants'  counsel  did  not  attempt  to  mrect 
my  attention  to,  any  context  which  gives  a 
colour  to  the  interpretation  suggested  by  Lopee, 
L.J.  I  therefo  e  concur  in  the  motion  that  the 
order  of  the  Court  of  Appeal  be  affirmed  with 
costs. 

Lord  SHA.ND. — My  Lords :  I  am  also  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  shonld 
be  affirmed  and  the  appeal  dismissed.  In  regard 
to  the  facts  of  the  case,  I  think  it  only  necessary 
to  say  that  it  appears  from  the  special  case  state^l 
by  the  jus  ices  that  Lord  Grerard,  in  making  his 
arrangements  for  the  building  of  an  addition  to 
his  house,  stipulated  with  everyone  with  whom  be 
dealt  that  the  materials  which  were  to  be  brongbt 
to  that  house  and  ground  should  be  purehiiaed 
and  wei*e  purchased  at  a  price  inclusive  of  delivery. 
In  no  case  did  Lord  Gerard  himself  by  his  servants 
conduct  any  traffic  upon  the  road  in  queer  ion.  nor 
did  lie,  by  hiring  waggons  or  engines  to  go  along 
the  road,  by  himsefi  use  the  road  in  any  way. 
Neveilheless  it  is  said  that,  by  virtue  of  the  pro- 
vision in  s^ct.  23  of  this  statute,  he  is  responsible 
for  the  lesult  to  the  road  of  the  extraordinaiy 
traffic  that  passed  over  it.  I  think  with  your 
Lordships,  that  there  is  nothing  in  the  language 
of  this  statute  which  would  warrant  imposing 
liability  in  such  circumstances.  It  is  a  condition 
of  liability  resting  upon  anyone  that  the  surveyor 
shall  issue  his  certificate  to  the  effect  that  *'  extra- 
ordinary expenses  have  been  incurred,    ...  in 
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rqNiirme  the  highway  b^  reason  of  the  damage 
ciuued  by  excessive  weight  passing   along   the 
same   or   extraordinary    traffic    thereon."      The 
question  here  is,  if  such  a  certificate  is  issued,  on 
whom  does  the  liability  rest  ?    It  is  at  once  to 
he  observed,    I    think,    that   the   clause   which 
follows  does  not  say  that  the  liability  is  to  rest 
apon  him  who  has  caused  the  extraordinary  traffic 
to  be  there.    It  is  not  that  the  liability  shall  rest 
upon  him  at  whose  instance  or  for  whose  benefit 
that  traffic  has  b«^n  initiated.    It  is  not  even,  as 
Lopes,  L.J.  read  it,  for  the  purpose  of  giving  a 
groond  for  his  judgment,  that  there  should  be 
liability  upon  the  person  in  oonsequence  of  whose 
orders  the  traffic  has  been  carried  on.    The  words 
used  in  the  statute  are  these,  that  the  expenses 
shall  be  recovered  "  from  any  person  by  whose 
order  such  weight  or  traffic  has  been  conducted." 
One  would  naturally  expect  to  find  in  a  provision 
of  this  kind,  that  the  person  who  really  used  the 
road  and  did  conduct  tne  traffic,  would  be  respon- 
sible for  the  result,  and,  for  my  part,  I  read  the 
rtatote  as  meaning  that,  and  notning  less  or  more. 
A  large  oontractor  or  other  person  with  a  number 
of  vans  and  road  engines,  which  are  in  use,  does 
not  work  these  vans  or  engines  himself ;  he  gives 
orders  to  his  servants,  to  the  people  who  are  in 
bis  employ  mf'nt,  to  work  them.    The  words  of  the 
statute  seem  to  me  to  fit  that  very  case.    The 
additional  expense  rendered   necessary  for  the 
repair  is  to  be  recovered  "  from  any  person  by 
whose  order  such  weight  or  traffic  has  been  con- 
ducted."   That  appears  to  me  to  strike  at  or  to 
apply  to  the  master  having  himself  ordered  his 
senrants  to  conduct  the  traffic  upon  the  road,  and 
to  no  one  else.    So  far  as  I  can  see,  there  is  no 
recondite  or  secondary  meaning  to  be  attached  to 
the  words  **  by  whose  order."    I  agree  with  Lord 
Watson,  that  you  must  take  those  words  in  their 
ordinary  and  natural  signification,  and  taking 
them  so,  I  think  they  l^d  to  the  result  that  I 
have  now  stated.    I  think  that  you  cannot  fairly 
interpret  these  words    "by  whose  orders"    by 
referring  them  to  someone  who  has  made  a  con- 
tract wmch  led  somebody  else  to  give  an  order  to 
conduct  the  traffic  on  that  road,  namely,  the  con- 
tractors with  whom    he  was   engaged,    or   the 
persons  who  in  fact  conducted  that  traffic.    Upon 
these  grounds  I  am  of  opinion  that  the  interpre- 
tation which  was  put  upon  this  clause  by  the 
Bivinonal  Court,  and  had  some  sanction  in  one 
of  the  previous  cases,  is  not  sound,  and  I  agree 
entirely  in  the  view  which  has  been  taken  by  the 
Court  of  Appeal,  that  the  interpretation  of  the 
statute   is   that  which  I  have  endeavoured   to 
explain.    It  was  argued  that  Lord  Gerard  was 
aware  that  the  materials  must  come  by  this  road 
in  the  fulfilment  of  these  contracts.    Indeed,  it 
was  suggested  that  the  contracts  might  be  read 
as  if  he  had  so  stipulated.    I  agree  with  my  noble 
and  learned  friends,  who  have  spoken,  that  the 
facts  do  not  warrant  any  such  observation.    It 
was  no  term  of  the  contract  with  Lord  Gerard 
that  the  materials  should  come  by  that  road,  and, 
for  my  own  part,  I  am  not  prepared  to  say,  even  if 
there  had  been  in  the  contract  with  Lord  Gerard 
a  stipulation  of  that  road,  that  would  be  in  a 
Mnse  within  the  meaning  of  the  statute  a  bringiog 
of  the  traffic  by  his  order  along  the  road,  for  1 
think  that  the  person  who  conducts  the  traffic  or 
gives  his  orders  to  his  servants  to  conduct  it»  is 
the  person  who  is  liable  under  the  statute. 


it  was  said  that  if  this  reading  of  the  statute  were 
adopted,  as  it  must  now  be,  mischief  would  result 
which  was  not  anticipated.  It  was  said  that  there 
would  be  a  great  deal  of  traffic  which  would  wear 
down  the  roads,  and  there  would  be  no  means  of 
recovering  the  costs  of  the  repair.  For  my  own' 
pnrt,  I  can  scarcely  see  that  that  evil  will  occur,  or 
if  it  does,  it  appears  to  me  that  it  must  be  in  a 
very  limited  degree.  If  there  be  any  extensive 
work  going  on  for  which  a  road  of  tnis  kind  is 
used,  and  several  contractors  are  using  it  each  to 
a  certain  extent,  and  the  surveyor  ttives  bis  certi- 
ficate that  there  has  been  extraordinary  traffic, 
but  if  it  appears  that  two  or  three  different 
persons  have  contributed  to  a  mateidal  extent  to 
the  injury  of  that  roa^l,  I  for  my  part  can  see  no 
reason  why  an  action  should  not  lie  against  each 
of  those  persons,  and  therefore  the  hardship  sug- 
gested in  this  supposed  case,  does  not  appear  to 
me  to  have  any  substance  in  it.  For  these  reasons 
I  concur  in  thinking  that  this  appeal  ought  to 
be  dismissed. 

Lord  Dayey. — My  Lords :  I  cannot  doubt  that 
the  ludgment  of  the  Court  of  Appeal  in  this  case 
ought  to  be  affirmed.  The  question  is,  "  By  whose 
order"  was  the  traffic  conducted?  I  am  of 
opinion  that  primd  f<icie  the  traffic  was  being 
conducted  by  the  order  of  the  person  to  whom 
the  goods  at  the  time  being  belonged,  at  whose 
risk  and  under  whose  control  those  goods  were 
being  carried,  and  not  the  less  so  because  the 
goods  were  being  carried  by  the  merchant  in  pur- 
suance and  in  performance  of  a  contract  of  sale 
and  delivery  to  a  purchaser  at  another  place.  In 
such  a  case  the  goods  when  on  their  way  to  the 
place  of  delivery  are  at  the  risk  and  under  the 
control  of  the  vendor,  and  I  do  not  think  that 
in  the  ordinary  use  of  language  the  traffic  can 
be  said  to  be  conduct^ed  by  the  order  of  the  pur- 
cbaser.  though  no  doubt  the  goods  ar^  being  so 
carried  in  consequence  of  his  order.  It  appears 
to  me  that  Lopes,  L.J.,  in  his  dissenting  judg- 
ment, puts  vi-ry  clearly  the  points  upon  which  I 
venture  to  differ  from  him.  He  says  in  the 
course  of  his  judgment :  "  Is  it  to  be  said,  if  I 
order  a  truck  of  coals  from  a  coal  merchant,  and 
his  waggons,  owing  to  the  excessive  weight  of  the 
coals,  do  damage,  that  the  damage  is  to  be  attri- 
buted to  the  order  given  to  his  ca'ter  by  the  coal 
merchant  and  not  to  my  order,  which  is  the 
effective  cause  of  any  action  being  taken  by 
anybody?"  With  great  deference  to  the  Lord 
Justice,  I  answer  that  question  Yes,  it  is 
so  to  be  said  if  the  test  of  liability  is  to  be 
by  whose  order  the  traffic  is  being  conducted. 
The  learned  Lord  Justice  subsequentlY  says,  "  I 
read  '  by  whose  orders '  as  if  it  was  4"  consequence 
of  whose  orders.' "  I  do  not  think  that  that  is  a 
legitimate  change  of  the  words  used  in  the  Act, 
and  I  do  not  think  that  Lush  and  Bowen,  JJ.,  in 
the  case  which  has  been  referred  to,  WiUiams  v. 
Davies  (44  J.  P.  847),  so  read  the  Act  At  any 
rate,  I  think  that  it  is  a  wrong  reading  of  the  Act, 
and  therefore  I  think  that  the  appeal  ought  to  be 
dismissed. 

Judgment  appecded  from  afirmed,  and  appeal 
di$mi98ea  with  co»ts. 

Solicitors  for  the  appellants.  Prior,  Church,  and 
Adams,  for  Warner  and  Turner,  Maidstone. 

Solicitors  for  the  respond^t,  MeyneU  and 
Pemberton, 
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Wedne$day,  July  16, 1897. 

(Present:  The RightHons.  the  Lord  Chancellor 
(HalsbuTy),  Lords  Hobhousb  and  Morris,  Sir 
Richard  Couch,  Sir  H.  Db  Villiers,  and 
Sir  H.  Strong.) 

Carbw  v.  Crown  Prosbcxttor  in  Japan,  (a) 

PETITION    FOR    LEAVE    TO    APPEAL    FROM     THB 
SUPREME   COURT   OF  CHINA  AND  JAPAN. 

Criminal  procedure  —  Trial  by  jury  —  Trial 
"according  to  the  laws  of  Great  Britain" — 
Foreign  jurisdiction  Act  1894  (53  &  54  Vict 
c.  37),  s.  1. 

A  British  subject  tried  on  a  criminal  charge  in  a 
foreign  country  by  a  cou/rt  constituted  under  an 
Order  in  Council,  or  the  Foreign  Jurisdiction 
Act  1890,  or  any  of  the  statutes  repealed  by  that 
Act,  has  no  inalienable  right  to  be  tried  accord- 
ing to  the  procedure  of  British  courts  in  this 
country,  provided  that  the  proceedings  are  not 
contrary  to  natural  justice. 

Leave  to  appeal  refused. 

This  was  a  petition  presented  by  Edith  May 
Hallowell  Carew,  now^  imprisoned  in  Hong-Kong, 
praying  that  she  might  oe  granted  special  leave 
to  appeal  from  the  verdict  given  and  the  sentence 
passed  on  her  in  Feb.  1897,  upon  her  trial  for  the 
murder  of  her  husband. 

The  case  was  tried  before  his  Honour  Judge 
Mowatt  and  a  jury  of  five  persons,  at  Yokohama, 
and  the  petitioner  was  found  guilty  and  sentenced 
t  J  death.  The  sentence  of  death  was  afterwards 
reduced  to  a  sentence  of  imprisonment  with  hard 
labour  for  life. 

She  was  tiied  under  the  provisions  of  an  Order 
in  Council,  dated  the  9th  March  1865,  which  pro- 
vided for  the  government  of  British  subjects  in 
Chioa  and  Japan.  That  order  provided  that  a 
court  should  be  established  for  the  trial  of  cases  in 
which  British  subjects  were  concerned  in  China 
and  Japan.  It  was  provided  that  the  court  should 
be  presided  over  by  a  judge,  and  that  the  jury 
should  consist  of  five  jurors.  The  petitioner  wa^ 
tried  by  a  conrt  so  constituted.  It  was  contended 
on  her  behalf  that  the  Order  in  Council,  so  far 
as  it  related  to  British  subjects  in  Japan,  was 
ultra  vires. 

Sir  F.  Lochwood,  Q.C.  and  M.  Macnaghten 
appeared  for  the  petitioner,  and  contended  that 
persons  tried  in  the  Queen's  Court  ia  Japan  had  a 
right  to  be  tried  by  a  jury  of  twelve  men.  The  law 
}is  to  the  constitution  of  a  jury  could  not  be  alt<»red 
by  an  Order  in  Council.  By  a  treaty  made  in 
185^  between  the  English  and  the  Japanese 
GovemmcDts,  the  Queen  was  granted  power  to 
try  British  subjects  resident  in  Japan  "  according 
to  the  laws  of  Great  Britain."  Sabsequently  the 
various  Foreign  Jurisdiction  Acts  were  passed  in 
order  to  make  the  exercise  of  this  extra-territorial 
jurisdiction  legal.  The  Act  of  1890,  which  is  a 
consolidating  Act,  provides :  "  Whereas  by  treaty, 
capitulation,  grant,  usage,  sufferance,  and  other 
lawful  means,  Her  Majesty  the  Queen  has  juris- 
diction within  divers  foreign  countries,  and  it  is 

expedient  to  consolidate  the  Acts  relating  to  the 

*  -  —        -   — 

(a)  Reported  by  C  E  Maldsm,  Ebq.,  B*rrister-ftl-Law. 


exercise  of  Her  Majestjr's  jarisdiction  out  of  her 
dominions,  be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  Ac,  .  .  .  that  it  \a  and 
shall  be  lawful  for  Her  Majesty  to  hold,  exercise, 
and  enjoy  any  jurisdiction  which  Her  Majesty 
now  ha«4  or  may  at  any  time  hereafter  have  within 
a  foreign  countij  in  the  same  and  as  ample  a 
manner  as  if  Ht^r  Majesty  had  acquired  that 
jurisdiction  by  the  cession  or  conquest  of  terri- 
tory." The  Order  in  Council  only  purports  to 
administer  British  law  to  British  subjects.  There 
is  no  power  to  make  new  laws  for  Japan.  The 
Act  only  enables  the  Queen  to  exercise  the  jmis- 
diction  granted  by  the  Treaty  of  1858,  which 
expressly  enforced  a  jarisdiction  to  try  British 
subjects  in  Japan  *' according  to  the  laws  of 
Great  Britain."  There  is  no  power  to  conduct  a 
trial  in  any  other  way.  Further,  there  was  improper 
reception  of  evidence,  and  misdirection  by  the 
learned  judge,  amounting  to  a  grave  miscarriage 
of  justice.  A  deposition  taken  before  the  coroner, 
without  cross-examination,  was  admitted  on  the 
ground  that  the  witness  was  not  well  enough  to 
be  present  at  the  trial. 

At  the  conclusion  of   the  arguments  for  the 
petitioner,  their  Lordships'  judgment  was  delivered 

The  LoBD  Changbllob  (Halsbnry).— Their 
Lordships  are  of  opinion  that  this  is  not  a  case  in 
which  it  would  be  desirable  or  proper,  or  within 
the  ordinary  course  of  this  Board,  to  give  specidl 
leave  to  appeal.  Their  Lordships  have  no  doubt 
whatever  that  Her  Majesty  had  full  jurisdiction 
to  establish  the  court,  and  to  constitute-  the  court 
in  such  a  way  as  the  court  has  been  constituted, 
namely  (vide  China  and  Japan  Order  in  Coancil, 
1865),  with  a  jury  of  five.  In  truth  the  objection, 
if  it  were  a  reasonable  and  arg^ble  objection, 
would  go  to  the  existence  of  anv  court  at  all.  It 
is  manifest  that  the  language  of  the  statute  (the 
Foreign  Jurisdiction  Act,  6  &  7  Yict.  c.  94) 
intended  to  remove  any  doubt  which  there  was.  if 
there  was  a  doubt,  as  to  Her  Majesty's  jurisdic- 
diction  to  establish  courts  by  Order  in  Council 
under  the  circumstances  of  this  case.  The 
statute  has  placed  it  beyond  doubt,  because  it 
uses  in  terms  the  phrase,  that  Her  Majesty  shall 
have  an  ample  jurisdiction  as  though  she  had  ob- 
tained the  jurisdiction  by  cession  of  territory  or 
conquest;  and  it  is  familiar  lav,  which  cannot 
now  be  denied,  that  a  conqueror  has  a  right  to 
impress  on  conquered  territory  what  system  of 
jurisdiction  he  pleases.  The  statute  has  removed 
any  doubt  which  may  be  entertained  on  the 
subject  as  to  whether  such  rights  extended  to  the 
jurisdiction  over  the  Queen's  own  subjects,  and 
therefore  their  Lordships  are  of  opinion  that  the 
jurisdiction  is  well  founded.  With  reference  to  the 
other  questions  which  Sir  Frank  Lockwood  at- 
tempted to  argue,  it  is  only  necessary  to  say  that 
save  in  very  exceptional  cases,leave  to  appeal  in 
respect  of  a  criminal  investigation  is  not  granted 
by  this  Board.  The  rule  is  accurately  stated  as 
follows,  in  the  case  to  which  1  referred  in  the 
course  of  the  argument — Be  DUlett  (56  L.  T. 
Rep.  615 ;  12  App.  Cas.  459) :  "  Her  Majesty  will 
not  review  or  interfere  with  the  course  of 
criminal  proceedings  unless  it  is  shown  that  hy 
a  disre^rd  of  the  forms  of  legal  process,  or  by 
some  violation  of  the  principles  of  natural  justice, 
or  otherwise,  substantial  and  grave  injustice  has 
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been  done."  No  snch  case  has  been  made  ont 
here,  and  the  other  objections  are  not  within 
the  description  of  objections  which  this  court 
will  entertain  for  the  purpose  of  admitting  an 
appeaL  Under  these  circumstances  their  Lord- 
ships will  humbly  advise  Her  Majesty  that  no 
kare  to  appeal  should  be  given. 

Solicitors  for  the  petitioner,  Prentice  and  Co. 


(Sttjreme  €mi  of  Ittbkatare. 


HIGH    COURT    OF   JUSTICE. 

OHANOEBT  DIVISION. 

Friday,  July  9, 1897. 
(Before  Kbkbwich,  J.) 

Thb  Handswobth   Distbigt  Council  v. 
Dbbbingkton  and  anothbb.  (a) 

Local  government — Sewering  of  private  street — 
Street  already  sewered  *'to  the  satisfaction  of** 
the  local  authority — Notice  to  be  served  on  all 
the  frontagers—Public  HeaUh  Act  1875  (38  <fe  39 
Vict,  c,  55;,  «.  160. 

Souses  fronting  a  street  not  repairable  by  the  in' 
habitants  at  large  were  drained  by  means  of 
various  pipes  laid  by  the  owners,  which  pipes 
were  vested  in  the  local  authority.  There  was 
no  express  apnroval  of  these  pipes  by  the  local 
authority,  atthough  their  representative  had  ad- 
vised OS  to  the  tayina  of  the  pipes.  The  local 
authority  subsequeniCy  gave  notice  to  aU  the 
frontagers,  with  one  exception,  under  the  Public 
Health  Act  1875,  s.  150,  to  sewer  the  street,  and 
on  default  executed  the  works  themselves,  and 
apportioned  the  expenses.  The  apportionment 
was  objected  to  and  taken  to  arbitration,  when 
168Z.  was  awarded  as  the  proportionate  share  of 
two  of  the  frontagers.  In  am,  action  by  the  local 
authority  to  enforce  payment  of  the  158Z. 

Eeld,  that  the  street  jiad  never  been  sewered  "  to 
the  satisfaction  of*  the  local  authority  within 
sect.  150  either  in  fact  or  by  implication  of  law, 
and  that,  cdthough  notice  was  under  sect.  150 
necessary  to  be  given  to  all  the  frontagers,  yet 
the  question  was  closed  by  the  award  of  the 
arbitrator.  The  defendani  frontagers  xoere  conse^ 
^ueniZi^  held  liable  for  the  payment  demanded. 

This  was  an  action  by  the  Handsworth  District 
GoancU  as  plaintiffs  for  a  declaration  under 
sect  257  of  the  Public  Health  Act  1875,  that  the 
snm  of  1582.  as  the  proper  proportion  of  the 
expenses  incurred. under  sect.  150  of  the  Act  by 
the  plaintiffs  in  sewering,  levelling,  and  paving  a 
street  called  Putney-road,  in  the  pMntiff  s'  district, 
iras  a  chaise  upon  premises  fronting  Putney- 
road,  of  which  t  le  d^endants  were  owners,  for  a 
sale  and  for  payment  of  such  expenses.  Putney- 
road  was  origiimllv  laid  out  but  not  made  in  1874, 
and  it  appeared  that  prior  to  1894  the  property 
of  the  defendants  consisting  of  several  houses 
fronting  Pntnev-road,  were  drained  by  means  of 
a  pipe  kid  by  the  defendants  from  the  back  of  the 
houses  into  an  adjoining  road,  and  that  other 
houses  also  fronting  Putney-road  were  drained  by 

(■)B0ported  tj  0.  F.  Duioah,  Bsq.,  BarrittttHkt-Lftw. 


means  of  various  pipes  laid  by  the  different 
owners  under  Putney -road  into  severs  in  adjoin- 
ing roads.  There  was  no  express  approval  of  these 
pipes  by  the  district  council,  but  their  representa- 
tive had  from  time  to  time  adnsed  the  owners  as 
to  the  laying  of  the  pipes. 

On  the  19th  Feb.  1894,  the  plaintiffs  served  all 
the  frontagers,  with  one  exception,  but  including 
the  defendants,  with  notice  to  sewer  Putney-roaa 
under  sect.  150  of  the  Public  Health  Act,  which 
provides  that, 

Where  any  street  within  any  nrban  district  (not  being 
a  highway  repairable  by  the  inhabitants  at  large)  .  .  . 
is  not  sewered,  levelled,  Ao.,  to  the  satisfaction  of  the 
nrban  authority,  such  authority  may,  by  notice  addressed 
to  the  respective  owners  or  oconpiers  of  the  premises 
fronting,  &o.,  on  snoh  parts  as  may  require  to  be  sewered, 
Ac,  require  them  to  sewer,  level,  Ao,,  within  a  time  to 
be  specified  in  snoh  notice. 

This  notice  was  not  complied  with,  and  there- 
upon under  the  powers  conferred  on  them  by 
sect.  180,  the  plaintiffs  did  the  work,  the  expenses 
of  which  were  apportioned  by  their  surveyor.  The 
apportionment  was  objected  to«  and  taken  to 
arbitration,  when  on  the  9th  Oct.  1896, 1582.  was 
awarded  as  the  defendants'  share,  being  21.  less 
than  the  amount  apportioned  by  the  plaintiffs' 
surveyor.  This  sum  the  defendants  refused  to 
pay,  alleging  in  their  defence  inter  alia  (1)  that 
Put3iey-roaa  was  sewered  "  to  the  satisfaction  "  of 
the  plaintiffs  prior  to  1894,  and  (2)  that  notice 
had  not  been  served  on  all  the  frontagers  which 
was  required  by  sect.  150. 

Warrington,  Q.C.  and  Hugo  Young  for  the 
plaintiffs. — Putney-road,  as  a  whole,  has  never 
been  properly  sewered,  and  it  has  never  been 
sewered  *'to  the  satisfaction"  of  the  plaintiffs 
under  sect.  150.  The  point  as  to  notice  is  taken 
too  late,  it  is  closed  by  the  award  of  the  arbitrator. 
They  referred  to 

Handtwin'th  Local  Board  v.  Taylor,  69  L.  T.  Bep. 

798; 
Walthamatow  Local  Board  v.  Staines,  65  L.  T.  Bep. 

430  ;  (1891)  2  Ch.  606  ; 
The  WiUesden  Local  Board  v.  Wright,  75  L.  T.  Bep. 

13 ;  (1896)  2  Q.  B.  412  ; 
Sandgate  District  Local  Board  of  Health  v.  Keene, 

66  L.  T.  Bep.  741 ;  (1892)  1  Q.  B.  831  ; 
Cook  V.  Ip9wich  Local  Board  of  Health,  24  L.  T.  Bep. 

579  ;  L.  Bep.  6  Q.  B.  451 ; 
Wake  V.  Mayor,  S^c,  of  Shefleld,  12  Q.  B.  Div.  142. 

Benshaw,  Q.O.  and  C.  F.  Vachell  for  the  defen- 
dants.— The  private  sewers  in  Putney-road,  vested 
in  the  plaintiffs  under  sect.  13  of  the  Public 
Health  Act,  and  must  therefore  be  repaired  by 
them  under  sect.  15,  and  altered  or  improved 
under  sect.  18.  The  plamtiffs  cannot,  therefore, 
throw  the  expense  on  the  frontagers.  The  plain- 
tiffs must  be  considered  to  have  been  satisfied 
with  the  sewering  of  this  street  owing  to  the  lapse 
of  time,  and  to  the  fact  that  it  was  with  the 
approval  of  their  representative  that  these  private 
sewers  were  laid : 

Travis  v.  Ottley,  70  L.  T.  Bep.  242  ;  (1894)  1  Q.  B. 

233; 
Fulham  District  Board  v.  Goodtoin,  35  L.  T.  Bep. 

907  ;  1  Ex.  Div.  400  ; 
Bonella  v.  The  Tioickenham  Board  of  Health,  58 

L.  T.  Bep.  299;  20  Q.  B.  Div.  63. 

Under  sect.  150,  notices  must  be  seivel  on  all  the 
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frontagers ;  that  was  not  done  by  the  plaintiffs, 
therefore  their  proceedings  are  inyalidated : 

Jarrow  Local  Board  of  Haalth  v.  Kennedy,  6  Q.  B. 
128. 

Kbkewich,  J. — The  main  and,  as  it  seems  to 
me,  the  only  question  of  sabstance  to  be  decided 
is,  whether,  when  the  local  authority  issued  the 
notices  under  which  the  Putney-road  was  sewered, 
and  that  work  was  done,  that  road.  Putney-road, 
must  be  regarded,  or  must  not  be  regarded,  as 
having  been  severed  to  the  satitfaction  of  the 
urban  authority  within  the  meaning  of  sect.  150 
of  the  Public  Health  Act  1875  P  That  they 
were  not  satisfied  is  perfectlv  clear.  We  have 
a  report  madd  to  them  by  those  to  whom  they 
intrusted  the  duty  of  inspecting  and  report- 
ing, and  we  have  the  report  adopted  by  the 
authority.  We  have  the  mmufce  to  that  effect  put 
in  evidence,  and  there  can  be  no  questiou  about  it 
they  were  not  satisfied  as  a  matter  of  fact.  But 
the  point  made  against  them  is,  that  it  is  of  no 
avail  for  them  to  say  they  were  not  satisfied  as  a 
matter  of  fact ;  because  as  a  matter  of  law  they 
were  satisfied ;  that  is  to  say,  they  must  be  taken 
to  have  been  satisfied,  notwithstanding  that  they 
were  not  satisfied.  There  U  no  question,  of  course, 
of  fraud  or  of  any  impropriety  at  all.  It  all 
depends  upon  the  proper  construction  of  the  Act, 
and  the  application  of  the  authorities  which  have 
been  decided  on  the  different  sections.  I  will 
take  it  that  this  street  was  vested  in  the  local 
board,  and  that,  therefore,  Mr.  Renshaw*s  argu- 
ment proceeds  on  a  right  basis.  I  will  take  it 
that  there  were  sewers  under  the  street  for 
the  drainage  of  particular  houses  and  sets  of 
houses;  but  it  ooes  not  seem  to  follow  that 
the  street  was  sewered.  What  I  apprehend  is 
meant  by  a  street  being  bewered  is  that  it 
is  sewered  as  a  street,  as  a  certain  space 
devoted  to  traffic  with  aa  interval  between  the 
houses,  and  as  comprising  of  course  the  houses  on 
either  side.  I  think  it  would  be  wrong  to  say  that 
a  street  is  sewered  when  all  that  you  have  is  a 
series  of  sewers  draining  some  of  the  houses  on 
one  side  in  one  direction,  and  the  houses  on  the 
other  side  in  another  direction  not  forming  parts 
of  one  system.  That  seems  to  me  necessary  when 
you  remember  that  a  street  in  the  sense  in  which 
I  have  mentioned  it,  which  I  apprehend  to  be  the 
proper  meaning  of  a  street,  is  not  a  thing  which 
comes  into  existence  all  at  once.  It  grows,  and 
though  it  may  be  complete  as  a  street*  as  an 
entirety  at  one  particular  time,  yet  it  is  altered, 
modified,  and  enlarj^d  by  the  addition  of  new 
houses.  Therefore,  if  it  were  left  to  me,  if  it  were 
a  matter  for  me  to  say  whether  the  street  was 
properly  sewered  or  not,  on  the  evidence  I  should 
say  it  was  not.  Though  I  have  thought  it  well  to 
say  so  much,  that  is  not  the  question.  The 
question  is,  whether  it  was  sewerad  to  the 
satisfaction  of  the  local  authority.  According  to 
the  authorities,  and  I  have  two  under  my  eyes, 
which  have  heeaa.  quoted,  that  of  the  l''uiham 
Board  v.  Chodioin  {uhi  sup,)  and  BoneUa  v.  The 
Ticickenham  Board  of  Health  {tM  sup.)  the  local 
authority  must  make  up  its  mind  once  for  all 
whether  a  street  is  sufficiently  sewered  or  not  and 
it  must  do  that  within  a  reasonable  time.  Perhaps 
it  is  not  qoite  accurate  to  say  that  the  local  board 
must  make  up  its  mind,  but  once  it  has  deter- 
mined that  a  street  is  sufficiently  seweied,  then 


from  that  time  forward  the  powers  under  dis- 
cussion in  this  case  come  to  an  end.  They  must 
then  repair  those  sewers,  k**ep  them  in  order,  aod 
maintain  them  at  their  ovn  expense,  that  is  to 
say  out  of  their  general  fundd.  They  can  no 
longer  cast  the  burden  on  the  front^^rs.  And 
morn  than  that,  if  having  been  in  possession  of 
the  street  for  a  reasonable  time,  and  having  ^one 
nothing,  it  must  be  taken,  acc«irding  to  the  law 
as  laid  down  by  Lord  Esher,  in  BoneUa  v.  The 
Twickenham  Board  of  Health  (uhi  sup.),  that  they 
have  determined  that  it  is  safficiently  sewered, 
even  though  as  a  matter  of  fact  they  have  never 
come  to  any  such  determination  at  all.  That,  if 
I  may  venture  to  say  so,  seems  to  be  common 
sense,  and  to  be  a  fair  application  of  the  rules 
of  life  to  such  matters.  What  was  done  here? 
From  time  to  time  no  doubt  these  gentlemen 
who  had  built  houses  fronting  towards  Putney- 
road,  or  who  had  purchased  houses  built  by  others, 
were  anxious  to  know  what  they  were  to  do  ai 
regards  drainage,  and  they  were  told  from  time  to 
time  by  the  representative  of  the  local  authorii^ 
what  was  necessary  for  them  to  do,  how  thej 
could  get  rid  of  their  drainage;  and  it  is  quite 
possible  that  the  representative  of  the  local  autho- 
rity may  have  assured  them,  and  with  perfect 
honesty  and  propriety,  that  if  they  dndned  io 
that  way  they  would  never  be  troubled  again. 
But,  of  course,  he  had  no  authority  to  make  saoh 
a  representation  on  behalf  of  the  local  authority, 
and  they  must  have  accepted  that  for  what  it  was 
worth.  There  was  no  statement  even  by  him, 
still  less  by  the  local  authority,  that  the  road  was 
sufficiently  sewered — ^that  th^  were  content  with 
the  sewering  of  the  road.  Far  from  it,  the  very 
application  which  they  made,  thn  very  advice  that 
was  given  them,  the  very  things  which  they  did, 
all  pointed  to  there  being  no  sewer.  It  was  to  be 
independent  sewering  for  the  particular  purposes 
of  the  particular  houses.  There  was  no  sewering 
of  the  street  as  a  whole.  It  se^^ms  to  me  there- 
fore, that  remembering  that  this  street  was  in  the 
meantime  growing — ^no  doubt  it  had  been  in  exist- 
ence for  some  years — ^the  local  authority  had  not 
exhausted  the  time  allowed  them,  for  it  must  be 
an  elastic  one  to  be  judged  according  to  the  cir- 
cumstances, for  determination  whether  the  street 
was  sufficiently  sewered  or  not.  They  cannot  be 
taken  in  law  to  have  come  to  the  conclusion  that 
the  street  was  sufficiently  sewered.  As  I  have 
already  mentioned,  they  certainly  never  came  to 
it  in  fact.  On  the  contrary,  when  the  matter  is 
first  brought  before  them,  they  are  clearly  of 
opinion  that  it  is  not  sufficiently  sewered,  and 
they  take  proceedings  on  that  footing.  It  seems 
to  me  they  were  strictly  right;  and  that  th^ 
acted  within  the  provisions  of  the  statute.  Then 
there  is  another  point  which  deserves  oonsidBia- 
tion  in  itself,  because  much  has  been  said 
about  it.  The  150th  section  of  the  Act  provides 
that  "when  the  local  authority  are  satisfied 
that  9  a  road  has  not  been  sufficiently  sewered, 
they  may  by  notice  addressed  to  the  respeotiTe 
owners  or  occupiers  of  th«)  premises  adjoining* 
fronting,  or  abutting,  on  such  part  thertrof  as  may 
be  required  to  be  vewered,  &c. — that  is  a  condition 
precedent.  I  can  see  no  possible  answer  to  that 
argpiment ;  it  seems  to  me  plain  on  the  language 
of  the  Act  The  result  is  that,  to  begin  with,  I 
agree  with  Mr.  Yachell's  argument^  that  respective 
owners  and  oooupiers  most  mean  all  and  every  of 
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them.  If  they  did  not  do  that  they  have  no  basis 
to  start  upon.  There  is  a  technical  objection  to 
their  proceeding  from  the  first,  a  purely  technical 
obiection,  though  of  course  having  substance 
bd^d  it,  because  the  obiect  is  that  all  should 
determine  whether  the  work  should  be  done ;  and 
more  than  that,  if  the  work  is  not  done  by  the 
owners  and  occupiers  then  the  local  authority  shall 
do  the  work  and  recover  the  proper  proportion 
from  all,  that  is  to  say,  recover  irom  each  his 
proper  proportion,  and  not  throw  on  anyone  a 
part  of  that  which  ought  to  be  thrown  on  the 
others  or  any  of  them.  The  matter,  no  doubt, 
from  that  point  of  view  is  one  of  some  importance. 
They  are  bound  to  do  that,  and  it  seems  to  me 
that  they  will  equally  fail  to  discharge  their  dut^, 
that  is  to  say,  will  equally  fail  to  make  a  basis 
for  further  proceedings  it  they  omit  one  owner, 
or  half  a  dc^eo,  or  50  or  75  per  cent.  In  either 
case  the^  omit  to  do  that  which  they  are  bound 
to  do.  it  is  an  objection  to  their  proceedings — ^if 
1  may  go  back  to  older  times — a  plea  in  bar, 
which  might  have  been  raised,  I  have  no  doubt, 
by  the  defendants.  But,  are  they  at  liberty  to 
raise  it  now  P  They  have  gone  forward.  I  say 
nothing  about  the  268th  section,  because  I  am 
not  sure  that  an  appeal  could  have  been  raised 
nnder  that ;  though,  if  it  could,  I  think  that  the 
posribility  of  such  an  appeal  would  be  an  objec- 
tion now.  But,  apart  from  that,  they  have  thought 
fit,  or  have  been  advised  to  challenge  the  charge 
made  by  the  local  authority.  That  is  to  say,  they 
have  thought  fit  to  challenge  the  amount  which 
the  local  authority  seek  to  charge  upon  them. 
Now,  the  amount  to  be  charged  upon  them  is  neces- 
sarily an  apportioned  amount ;  that  is  to  say,  in 
proportion  to  their  frontage,  and  singularly 
enough  a  serious  question  was  raised  before  the 
arbitrators  in  this  case.  That  is  to  say,  the  arbi- 
trators assessed  the  frontage  differently  from  that 
which  the  surveyor  of  the  local  authority  had 
assessed  it  at,  and  that  question  no  doubt  has 
itself  arisen  in  this  case  and  might  arise  in 
others.  The  whole  question,  how  much  ought 
to  be  charged,  was  before  the  arbitrators,  and 
the  whole  question  of  the  distribution  of  the 
proportion  among  the  several  frontagers.  It 
was  perfectly  competent  for  these  gentlemen 
to  say  before  the  arbitrators — ^We  ougnt  not  to 
pay  this  proportion  which  you  desire  to  throw 
upon  us,  because  you  have  omitted  so  many 
yards  belonging  to  a  gentleman  who  has  or  has 
not  been  served,  but  who  is  not  included  in 
your  apportionment,  the  result  being  that  you 
hare  chu'ged  us  too  much,  and  must  reduce  the 
amount.  That  was  an  argument  which  they 
might  have  put  forward  at  that  time;  and  if  the 
local  authority  had  said,  we  have  not  served  him, 
we  have  not  addressed  our  notice  to  him,  therefore 
we  cannot  reoover  against  him,  and  so  we  must 
recorer  a  greater  proportion  against  you  and  the 
others  to  whom  we  have  addressed  the  notice-^ 
they  would  have  been  entitled  to  say  that  is  bad 
in  law ;  and  by  some  means  or  othei*,  by  compelling 
a  statement  of  a  case,  they  could  no  doubt  have 
brought  that  within  the  ordinary  jurisdiction  of 
the  court,  and  the  matter  could  be  set  right.  I 
take  Jt  that  it  is  too  late  now  for  them  to  say  that 
the  proportion  has  not  been  properly  ascertained ; 
H  is  all  a  matter  of  proportion.  I  think  it 
is  too  late  to  raise  this  question,  which,  though 
of  labstance,    is    technical — strictly    technical; 


that  is  to  say,  it  goes  to  the  basis  of  their 
operations  in  the  first  instance.  The  local 
authority  were  bound  io  prove  this  in  order 
to  show  that  they  could  charge  anything.  It 
was  for  the  frontogers  to  challenge  that  at  an 
earlier  period.  I  think  it  would  be  entirely  wrong 
to  allow  them  now  to  say — ^this  is  all  wrong,  this 
local  authority  has  been  acting  outside  their 
jurisdiction  from  beginning  to  end.  It  is  not 
only  that  they  cannot  charge  this  sum,  but  they 
cannot  charge  anything.  I  think  that  disposes 
of  that  point.  As  regards  the  other  points,  I  do 
not  propose  to  deal  with  them  separately.  It 
seems  to  me  that  that  they  are  all  disposed  of  by 
one  observation,  that  either  by  an  appeal  under 
the  268th  section,  or  by  bringing  the  matter  before 
the  arbitrators,  tiiose  points  were  open  before  and 
are  closed  by  the  award.  The  award  is  conclusive — 
conclusive  of  course  only  as  regards  such  matters 
as  might  properly  be  within  the  arbitrators'  juris- 
diction; but  all  these  mattera  might  have  been 
raised  before  them.  I  have  dealt  with  one  ques* 
tion  of  substance,  and  the  other  which,  though 
important,  I  do  not  regard  at  this  stage  as  a 
question  of  substance.  The  other  points,  I  think, 
do  not  deserve  any  more  than  that  general 
observation.  Dedaration,  that  the  plaintiffs  have 
a  charge  on  the  property  for  the  sum  mentioned, 
together  with  interest  at  4  per  cent. 

Solicitors  for  the  plaintiffs,  Pre$ton,  Stow,  and 
Preston,  for  Ward  and  Co.,  Handsworth. 

Solicitors  for  the  defendants,  FdUoios  and 
Rider,  for  Coleman  and  Co,,  Birmingham. 


QUEEN'S  BENCH  DIVISION. 

July  23  and  Aug.  11, 1897. 

(Before  Lawrance  and  Ridley,  JJ.) 

The  Assessment  Committee  of  the  Stock- 
PORT  Union  (apps.)  v.  The  London  and 
Nobth  -  Western  Railway  Company 
(resps.).  (a) 

"Bating — Poor  rate — Bailway  lines  in  and  about 
station — Station  appurtenances — Part  of  raU- 
joay  directly  earning  profits. 

Lines  that  are  primarily  used  for  carrying 
passenger  and  goods  traffic  are  rateable  as  part  of 
the  railway  directly  earning  profits^  and  not  as 
station  appurtenances.  And  it  makes  no  differ- 
ence  that  shunting  and  unloading  is  done,  or 
empty  carriages  left  upon  them. 

Upon  an  appeal  by  the  railway  company  against 
a  certain  rate  or  assessment  for  the  relief  of  the 
poor  of  the  township  of  Stockport,  in  the  county 
of  Chester,  on  the  7th  Nov.  1893,  coming  on  for 
hearing  at  the  general  quarter  sessions  of  the 
peace  held  in  and  for  the  counirf  of  Chester  on 
the  14th  Oct.  1895,  that  court  allowed  the  appeal 
subject  to  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  upon  the 
following  case : 

1.  The  following  is  a  copy  of  the  rate  ag^ainst 
which  the  company  appealed  so  far  as  it  is 
material  to  this  case : — 

Bailway  Crewe  and  Monohester  line  : — gross,  48701. ; 
rateable,  36401 

Station  bmldings,  &o. :— gross,  35451. ;  rateable,  29381. 

la)  Beported  by  W.  db  B.  HiBBiaT,  Eaq.,  Barritter-«(^Lftw. 
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2.  To  the  north  of  the  station  there  are  eight  ' 
lines  of  railway,  foar  cominfs^  from  Manchester, 
and  four  from  Denton  Junction.  These  eight 
lines  merge  into  four  about  a  quarter  of  a  mile 
north  of  a  viaduct.  On  the  south  side  of  the 
station,  in  Edgeley  Tunnel,  there  are  fire  lines 
which  on  issuing  therefrom  in  a  southerly  direc- 
tion, splay  out  into  eight,  two  going  to  Buxton, 
two  to  Liverpool,  two  to  Crewe,  and  two  to 
Macclesfield.  The  company's  traffic  in  the  town- 
ship has  of  recent  years  largely  increased,  and  in 
order  to  accommodate  this  increasing  traffic  the 
company's  station  has  been  enlarged  by  taking 
additional  lands  in  the  township,  and  entirely  re- 
arranged throughout,  and  several  sets  of  lines  have 
been  added  during  the  enlargement.  Between 
the  viaduct  and  the  tunnel  four  lines  of  railway 
would  be  sufficient  to  carry  all  the  traffic  if 
there  were  no  station  at  Stockport. 

3.  There  are  certain  lines  which  are  sidings 
and  which  are  used  in  the  ordinary  way  for  load- 
ing and  unloading,  shunting,  and  marshalling 
trains  and  storing  rolling-stock. 

4.  There  are  certain  lines  primarily  used  for 
passenger  trains,  those  numbered  28  and  25  being 
respectively  used  as  fast  and  slow  up  lines,  and 
those  numbered  31  and  37  as  fast  and  slow 
down  lines.  When  not  required  for  passenger 
trains  these  lines  are  nsed  for  through  goods 
trains. 

5.  Certain  lines,  numbered  5,  21,  23,  24,  26,  27, 
34,  35,  36,  38,  and  39  respectively  are  used  for  the 
following  purposes : — 

Line  No.  5  is  used  for  the  purposes  of  traffic 
destined  for  or  coming  from  the  goods  yard  and 
warehouse.  It  is  also  sometimes  used  for  standing 
and  for  unloading  goods  waggons ;  but  in  such 
cases  another  line  is  left  open  as  a  means  of 
access  to  the  yard,  and  by  means  of  a  turntable 
to  the  warehouse.  The  total  gross  receipts 
earned  on  all  goods  traffic  passing  into  and  out  of 
the  Stockport  goods  yard  and  warehouse  are 
allocated  to  the  township  by  the  company  on  a 
distance  which  includes  line  No.  5  to  the  buffer 
stops,  but  the  assessment  committee  in  calculating 
the  total  gross  receipts  have  altogether  excluded 
line  No.  5,  contending  that  it  is  not  a  running 
line  directly  earning  receipts,  but  is  a  portion  of 
the  station  appurtenances. 

Line  No.  21  is  used  for  the  purposes  of  mineral 
traffic  coming  from  the  south,  and  destined  for 
Lord  Vernon's  coal  yard,  and  for  empty  trucks 
returning  from  that  yard,  the  trains  being  for 
that  purpose  pushed  in  and  pulled  out  by  an 
engine.  The  company  and  the  committee  respec- 
tively have  treated  this  line,  No.  21,  with  reference 
to  the  question  of  gross  receipts,  in  the  same 
manner  as  No.  5  already  mentioned. 

Lines  Nos.  23,  24,  38,  and  39  are  used  for  run- 
ning goods  trains. 

This  is  invariably  so  when  the  lines  28,  25, 31, 
and  37  are  occupied  or  likely  to  be  occupied  by 
passenger  trains  or  other  vehicles.  Two  of  these 
lines  (23  and  39)  are  also  used  for  standing  goods 
trains,  and  for  the  standing  of  engines  and 
passenger  carriages,  and  all  four  lines  are  used 
for  shunting.  On  No.  23  goods  waggons  are 
sometimes  picked  up  or  detached,  sometimes  the 
train  runs  through  unchanged. 

Nos.  24  and  38  are  sometimes  nsed  for  special 
passenger  and  empty  trains,  which  do  not  require 
to  stop  at  the  station. 


Lines  Nos.  26,  34,  35,  27,  and  36  are  used 
as  follows. 

Line  No.  26  is  used  for  local  trains  to  discharge 
passengers  on  the  up  side  of  the  station.  The 
carriages  of  such  local  trains  when  emptied  are 
shunt^  into  one  of  the  bay  lines  numbered 
respectively  34  and  35,  on  the  down  side  of  the 
station,  there  to  wait  with  or  without  engines 
until  the  time  of  departure  thence. 

Lines  Nos.  34  and  35  are  used  for  the  recep- 
tion of  the  empty  carriages,  as  appears  in  the 
last  preceding  paragraph,  and  for  standing  and 
for  making  up  local  passenger  trains  for  depar- 
ture thence.  One  or  more  passenger  trains  per 
diem  with  passengers  arrive  m  these  bays,  and  to 
avoid  shunting,  stand  upon  the  same  line  until 
their  departure  again  with  passenger  traffic  from 
the  same  bays. 

Line  No.  27  is  nsed  for  the  reception  of  empty 
passenger  trains  which  stand  there  until  they 
depart  therefrom  with  passengers.  Such  empty 
trains  sometimes  remain  there  all  night. 

Line  No.  36  is  used  for  the  departure  of  trains, 
and  is  also  used  for  standing  of  empty  passenger 
trains  without  engines  during  the  night,  and 
which  passenger  trains  depart  from  one  of  the 
main  platforms  on  the  following  morning. 

All  the  Haid  lines  numbered  5,  21,  ^,  24,  26, 
27,  34,  35,  36,  38,  and  39  are  constructed,  main- 
tained, and  signalled  as  through  lines. 

6.  The  length  of  the  company's  railway  passing 
through  the  township,  if  taken  as  a  double  line 
of  railway  or  two  sets  of  raUs,  is  44  chains  of 
such  double  line.  The  total  length  of  the  com- 
pany's railway  in  the  township,  if  taken  as  a 
double  line  of  railway  is  2  miles  716  yards. 

7.  Both  the  company  and  the  assessment  com- 
mittee, in  respect  of  through  passenger  and 
through  goods  traffic,  took  the  mileage  pro^r- 
tion  of  the  receipts  calculated  upon  44  chains. 
In  respect  of  local  passenger  traffic  to  and  from 
the  north  and  soutn  respectively  they  took  the 
mileage  proportion  calculated  on  a  distance  of 
22^  and  21^  chains  respectively,  being  the  re- 
spective distances  from  the  north  and  sonth 
boundaries  of  the  township  to  the  centre  of  the 
station.  Such  mileage  proportion  was  calculated 
to  the  centre  of  the  station,  irrespective  of  whether 
the  trs^c  arrived  at  or  stsuted  from  the  bays,  or 
the  through  line  platforms. 

8.  In  calculating  the  mileage  proportion  of 
local  goods  traffic  the  company  in  respect  of  such 
traffic  going  to  or  coming  from  the  south  took 
the  mileage  proportion  of  such  traffic  for  a  dis- 
tance of  22  i  chains,  being  11  i  chains  the  distance 
from  the  southern  boundary  of  the  township  to 
the  junction  of  the  line  No.  23  with  the  line  No. 
5,  plus  11  chains  of  the  total  length  in  the  town- 
ship of  the  lipe  No.  5.  In  respect  bf  such  traffic 
going  to  or  coming  from  the  north  the  company 
took  the  mileage  proportion  of  such  traffic  tor  a 
distance  of  43^  chains,  being  22^  chains  the  dis- 
tance from  the  northern  boundary  of  the  tows- 
ship  to  the  centre  of  the  station,  plus  10  chains 
the  distance  from  the  centre  of  the  station  to  the 
junction  between  line  No.  5  and  line  No.  23,  pins 
il  chains  the  total  length  of  line  No.  5. 

9.  From  the  total  gross  receipts  calculated  as 
aforesaid  the  company  made  the  usual  dednc- 
tions,  including  the  maintenance  and  renewal  of 
2  miles  716  ^ards  of  double  line,  being  the  total 
length  within  the  township  of  all  these  lines. 
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The  whole  of  the  receipts  from  traffic  passing  to, 
from,  or  through  the  township  and  earned  on 
the  whole  of  the  numhered  lines  mentioned  are 
in  fact  incladed  in  the  gross  earnings  proved  hj 
the  company  and  such  receipts  are  accepted  as 
correct  by  the  assessment  committee,  except 
in  80  far  as  they  are  earned  by  lines  Nob.  5 
and  21. 

10.  From  the  total  gross  receipts  calculated  as 
aforesaid  the  assessment  committee  made  the 
asual  deductions,  including  the  maintenance  and 
renetral  of  88  chains  of  double  line,  being  the 
total  length  within  the  township  of  the  four  lines 
nambeied  28.  25,  31,  and  37. 

11.  For  the  assessment  committee  it  was  con- 
tended that,  having  regard  to  the  purposes  for 
which  the  lines  numbered  5,  21,  23,  24,  26,  27,  34, 
35,  36,  38,  and  39  are  used  and  to  the  fact  that 
foar  lines  of  railway  would  be  sufficient  to  carry  ail 
the  traffic  if  there  was  no  station  at  Stockport,  the 
tines  should  not  be  treated  as  part  of  the  railway 
directly  contributing  to  the  earnings  of  the  com- 
pany, but  should  be  treated  as  station  appurte- 
nances and  should  be  included  in  the  valuation  of 
the  station  as  not  directly  contributing  to  the 
earnings  of  the  company. 

12.  For  the  company  it  was  contended  that, 
notwithstanding  the  fact  that  the  lines  are  used 
as  hereinbefore  mentioned  for  other  purposes, 
inasmuch  as  they  are  used  as  described  for  the 
conveyance  and  haulaee  of  through  and  local 
traffic,  such  lines  should  be  treated  as  part  of  the 
railway  directly  earning  profits  and  that  the 
actoal  expense  of  maintaining  and  repairing  the 
whole  of  the  numbered  lines  should  be  deducted 
from  such  receipts  calculated  as  aforesaid  in 
ascertaining  the  rateable  value. 

13.  The  company  further  contended  that»  as  the 
leoeiptB  from  traffic  passing  over  the  lines 
nnmbered  5,  21,  23,  24, 26,  27,  34,  35,  36,  38,  and 
39  are,  in  fact,  included  in  the  gross  receipts  as 
calculated  by  them,  they  are  therefore  entitled 
to  deduct  the  cost  of  renewing,  maintaining,  and 
repairing  such  lines,  and  that  if  such  lines  are 
incladed  in  the  valuation  of  the  station  and 
sidings,  they  would  be  twice  rated,  first,  as 
diiecUy  contributing  to  the  earnings  of  the  gross 
reoeipte,  and»  secondly,  as  part  of  the  station 
premises. 

U.  The  Court  of  Quarter  Sessions  decided  in 
favour  of  the  company,  and  ordered  the  values  in 
the  said  rate  to  stand  amended  in  the  following 
amoonts: 

fiaflway  :  gross,  43701. ;  rateable,  27851. 
Stetiofn:  gross,  31181.;  rateable,  25451. 

16.  The  questions  for  the  opinion  of  the  court 
are  whether  for  rating  purposes  the  lines  5,  21, 
23,  24,  26,  27,  34,  35,  36,  38,  and  39,  or  any  and 
which  of  them  ought  to  be  treated  as  station 
appurt^iances  indirectly  contributing  towards 
the  company's  earnings,  and  rateable  in  the  same 
manner  as  the  station  itself,  or  whether  those 
lines  ought  to  be  treated  as  part  of  the  railway 
directly  contributing  towards  the  company's 
eaminffs. 

17.  If  the  court  shall  be  of  opinion  that  all  the 
lines  are  to  be  treated  as  station  appurtenances, 
the  said  order  of  sessions  is  to  be  quashed,  and 
the  gross  and  rateable  values  in  the  rate  are  to 
be  r^Qced  by  such  amounts  as  shall  be  agreed  by 
the  parties,  or,  if  they  cannot  agree,  as  shall  be 
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settled  by  the  arbitrator  named  by  the  Court  of 
Quarter  Sessions.  If  the  court  shall  be  of  opinion 
that  all  the  lines  are  to  be  treated  as  part  of 
the  railway,  then  the  said  order  of  sessions  is  to 
be  affirmed.  If  the  court  shall  be  of  opinion  that 
some  of  the  lines  should  be  treated  as  station 
appurtenances  and  some  as  part  of  the  railway, 
then  the  gross  and  rateable  values  in  the  said 
rate  are  to  be  reduced  by  such  amounts  as  shall 
be  agreed  by  the  parties,  or,  if  they  cannot 
agree,  as  shall  be  settled  by  the  arbitrator 
named  by  the  Court  of  Quarter  Sessions,  and 
the  order  of  quarter  sessions  is  to  be  amended 
accordingly. 

Balfour  Broumet  Q.C.  (with  him  Honoratus 
Llovd)  for  the  assessment  committee.— My  point 
is  that  "lines  u^ed  for  standing  and  shunting 
trains"  should  be  included  in  the  station,  as 
standing  and  shunting  trains  are  station  purposes. 
It  is  admitted  that  but  for  the  station,  four  lines 
would  be  sufficient  for  all  purposes  of  traffic. 
Therefore  all  the  extra  lines  are  for  the  purpose 
of  the  station.  There  are  eleven  lines,  and  while 
we  get  rates  on  the  earnings  of  four  mei'ely,  we 
have  deducted  from  these  earnings  the  cost  of 
maintaining  all  eleven  lines : 

Great  E<utem  Railway  Company  v.  The  Overseers 
of  the  Pariah  of  Fletton,  in  Boyle  on  Bating,  2nd 
edit.,  p.  1063,  and  Browne  on  Bating,  2nd  edit., 
p.  631. 

The  station  is  for  the  purposes  of  delivery.  Ex- 
change of  goods  w  not  delivery,  but  for  purpose 
of  carrying  on  line. 

Marshall,  Q.C.  (with  him  Sir  Edward  Clarke, 
Q.C.  and  Page)  for  the  railway  company. — This 
is  really  a  ouestion  of  fact.  I  do  not  dispute 
standing  ana  shunting  are  station  purposes,  but 
the  question  really  is  whether  the  disputed  lines 
here  were  used  primarily  for  standing  and  shunt- 
ing or  for  carrying  traffic.  This  is  a  question  of 
degree,  and  therefore  of  fact,  and  the  arbitrator 
has  found  against  the  assessment  committee. 
The  Fletton  case  was  raised  on  a  case  stated  by 
parties  and  points  could  not  be  taken.  As  to  the 
merits  it  is  ^e  if  there  was  no  station  at  Stock- 
port only  four  lines  would  be  needed.  That  does 
not  make  tiie  remaining  lines  part  of  the  station. 
Stockport  station  creates  local  traffic  and  in- 
creases the  earning  capacity  of  the  running  lines. 
It  also  makes  more  lines  necessary  for  carrying 
on  running  traffic.  For  convenience  of  traffic 
frequently  a  four-line  railway  spreads  out  on 
entering  a  station  into  eleven  or  even  seven  and 
twenty  lines  as  at  Liverpool-street,  and  all  these 
may  be  used  for  running  purposes,  if  as  a  general 
rule  no  trains  are  left  standing  there  or  are 
shunted  on  them  for  purposes  of  loading  or 
unloading  and  storing  goods. 


H.  Lloyd  in  reply. 


Cur.  adv.  vult 


Auq,  11. — ^Lawbance,  J  — This  case  raises  the 
question  how  certain  lines  should  be  assessed,  and 
vL  they  should  be  assessed  on,  what  I  will  call 
the  parochial  system.  That  is,  whether  they  are 
pait  of  the  line  earning  profits,  or  part  oi  the 
station  at  Stockport.  Attention  has  oeen  called 
to  the  lines  in  the  case  of  The  Great  Eastern 
Railway  Company  v.  The  Overseers  of  the  Parish 
of  Fletton,  but  I  think  the  lines  numbered 
5,  21,  23,  24,  26,  27,  34,  35,  36,  38,  and  39  are  in 
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a  different  position.  Now  No.  5  runs  into 
buffers.  It  is  a  line  on  which  the  traffic  comes  to 
a  shed,  but  if  it  is  blocked,  provision  is  made  for 
reaching  that  shed  by  others,  which  are  utilised 
by  means  of  turntables.  This  No.  5  line  is  clearly 
part  of  the  line  itself,  earning  profits,  and  I  come 
to  the  conclusion  that  this  Ime  is  to  be  assessed 
on  the  parochial  system.  The  next  line  is 
No.  21,  which  goes  into  Lord  Vernon's  ooal-yard 
and  is  described  in  paragraph  6  of  the  case.  That 
seems  to  me  to  be  exactly  in  the  same  position 
as  No.  5.  N(<s.  23,  24,  38,  and  39  are  used  for 
running  through  goods  trains,  aud  these  lines  are 
primarily  and  principally  used  for  traffic  on  the 
lines.  I  do  not  think  that  the  fact  that  some 
shunting  is  done  on  them,  or  that  a  train  may 
stop  the  night  there,  matters.  They  are  used  for 
carrying  goods  through  the  station.  Nos.  26,  27, 
34,  35,  and  36.  are  lines  which  run  into  bays  as 
described  in  the  case.  I  cannot  see  how  the  fact 
that  can'iages  stand  on  them,  can  stop  them  being 
passenger  traffic  lines.  This  happens  in  every 
small  country  station  which  happens  to  be  a 
terminus,  where  the  train  runs  in,  and  the  engine 
is  shunted  and  put  on  the  other  end.  Surely  in 
that  case  it  could  not  be  contended  that  such 
were  not  earning  passenger  lines.  These  are  all 
linert  primarily  used  for  carrying  passengers  and 
goods  traffic,  and  that  which  I  have  stated  above 
deals  with  all  the  lines.  The  assessment  com- 
mittee have  contended  that  four  lines  would  be 
sufficient  to  carry  all  the  traffic  if  thei  e  were  no 
station  at  Stockport.  I  do  not  see  how  that 
matters,  I  think  the  decisicm  of  the  Quarter 
Sessions  is  perfectly  right,  and  the  lines  should 
be  assessed  as  part  of  the  railway  directly  earning 
profits. 

Ridlet,  J. — The  laws  relating  to  the  rating  of 
railways  passing  through  stations  is  very  clearly 
stated  in  ST/ie  Great  Eastern  Railway  Company  y. 
The  Overseers  of  the  Parish  of  Fletton,  The 
decision  in  that  case  was  this,  that  the  length  of 
the  company's  railway  passing  through  the  town- 
ship or  parish  is  to  be  taken  as  a  double  line,  and 
the  gross  receipts  are  to  be  ascertained  on  the 
parochial  principle,  that  is  to  say,  by  taking  the 
proportion  borne  by  the  mileage  within  the  parish 
to  tne  length  of  the  railway  between  the  different 
stations  on  which  the  total  receipts  are  earned, 
and  then  deducting  the  expenses  of  the  mainte- 
nance of  all  the  lines  in  the  parish  which  can  be 
properly  called  or  treated  as  directly  earning  the 
profits.  Thus  as  to  the  station,  that  its  appur- 
tenances, such  as  platforms,  sidings,  sheds,  or 
offices,  must  be  rated  at  what  is  known  as  the 
contractor's  rate,  i.e.,  the  rent  a  tenant  would  give 
for  them  who  was  desirous  of  taking  them  to  use 
for  the  pui*pose  for  which  they  were  used,  from  that 
rent  one  would  have  to  deduct  the  expenses  and 
the  tenant  profit,  and  the  residue  is  tne  rateable 
value.  In  tne  Fletton  case  the  lines  which  were 
the  subject  of  dispute  were  all  through  lines,  and 
it  was  found  as  a  fact  in  the  case  that  no  shunting 
took  place  upon  them,  but  that  the  trains  ran 
right  through,  and  the  rate  was  accordingly  fixed 
at  the  properly  ascertained  receipts  of  the  length 
of  the  railway  in  the  parish.  In  the  present 
instance,  which  to  some  extent  differs  in  the  facts, 
the  lines  numbered  5,  21,  23, 24,  26,  27,  34,  35,  36, 
38,  and  39  and  which  are  coloured  blue  in  the  plan 
before  me,  and  which  I.wiil  call  the  blue  lines  have 
been  treated  by  the  Court  of  Quarter  Sessions  as 


lines  directly  earning  profits,  and  if  they  were 
right  in  so  treating  them  the  rate  is  correct,  bat  if 
they  were  wrong,  then  the  expense  of  maintainisg 
them  ought  not  to  have  been  deducted  from  the 
receipts  of  the  railway  in  the  parish,  and  on  the 
other  hand  these  lines  ought  to  nave  been  assessed 
as  a  part  of  the  station.  None  of  these  lines  appear 
to  be  through  lines  in  the  sense  in  which  those 
words  were  used  in  the  Fletton  case,  for  there  the 
lines  in  question  were  used  for  through  trains 
only,  and  no  shunting  or  marshalling  took  plsce 
upon  them,  nor  indeed  did  trains  stop  upon  them, 
BO  far  as  appears  from  the  statement  of  the  case. 
Here,  certainly,  at  times,  all  the  lines  are  used  bj 
standing  trains.  No.  5  is  used  for  the  arriTU 
and  departure  of  goods  trains  at  and  from  the 
goods  yard,  but  when  waggons  are  standing  on  it 
other  lines  are  used  for  that  purpose  instead.  The 
company  claim  it  to  be  a  running  line  but  allow  the 
shed  through  which  it  passes  to  be  a  portion 
of  the  station.  Line  21  does  not  seem  in  prin- 
ciple to  be  distinguishable  from  line  5.  Lines  23, 
24,  38,  and  39  are  used  for  running  goods  trains 
passing  at  the  back  of  the  station  when  the 
passenger  lines  are  occupied,  but  they  are  also 
used  by  standing  goods  trains  and  standine 
passenger  carriages,  and  shunting  is  done  on  afl 
of  them.  Lines  26,  34,  35,  27,  and  36  are 
passenger  lines  used  for  local  trains,  they  are 
bays  into  which  these  trains  arrive  and  rest,  or 
from  which  they  depart,  and  the  trains  are  some- 
times shunted  from  their  arrival  bay,  but  some- 
times htart  from  the  arrival  bay  at  which  thej 
arrive.  The  trains  commonly  stand  in  the  bajs 
between  the  times  of  arrival  and  departure.  All 
of  these  lines  are  constructed,  maintained,  and 
signalled  as  main  lines.  Therefore  none  of  these 
lines  are  through  lines  as  were  those  which  in  the 
Fletton  case  were  held  to  be  earning  lines,  and 
further  if  the  observation  of  Field,  J.  in  that 
case,  when  he  says  that  "if  any  shunting  were 
done  upon  these  two  lines,  and  it  was  found  that 
they  had  been  used  for  shunting,  then  the  result 
would  properly  have  gone  with  tiie  other  assess- 
ment," is  t^  be  taken  as  furnishing  the  condnsive 
test,  that  as  shunting  does  take  place  on  the  lines 
in  question,  they  ought  to  have  been  placed  on 
the  other  assessment.  The  reasoning  however  on 
which  the  Fletton  case  was  decided  did  notrqston 
that  observation,  but  on  the  practice  of  companies 
with  regard  to  the  use  of  tne  lines  as  stated  in 
paragraphs  7,  8,  9,  and  10  of  the  case.  Shunting 
must  take  place  on  all  lines,  particularly  where 
they  pass  stations,  and  if  this  were  the  true  dis- 
tinction it  would  be  difficult  to  point  to  any  lines 
which  would  be  through  creaming  lines.  Further 
in  this  case  lines  5,  21,  26,  34.  35, 27,  and  36  are  all 
lines  which  are  used  as  arrival  or  departure  lines 
or  both,  and  the  carriages  or  trucks  rest  upon  them 
for  the  interval  between  arrival  and  depai'tare. 
whereas  no  trains  stood  on  the  red  lines  which 
wera  in  dispute  in  the  Fletton  c^e.  But  it  does 
not  appear  to  me  that  the  bay  Imes  Nos.  26, 34, 
35,  27,  and  36  can  be  distinguished  from  the 
admittedly  through  lines,  for  uie  reason  that  the 
train  arrives  in  them,  waits  there,  and  departs 
therefrom.  That  is  done  for  the  oonvenienoe 
of  the  company  and  the  better  working  of 
the  traffic,  so  that  the  through  trains  may  ran 
without  interruption.  The  same  reason  appears 
to  apply  to  Nos.  5  and  21  the  arrivu  and 
departure  lines  for  the  goods   traffic,  and  with 
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Btronger  force  to  lines  23,  24,  38,  and  39,  which 
are  in  their  primary  use  running  goods  lines, 
and  not  stopping  or  arrival  lines.  But  it  is  fur- 
ther contended  that  the  blue  lines  must  be  treated 
as  part  of  the  station,  and  assessed  with  it  to 
the  poor  rate,  because  delivery  takes  place  upon 
them,  and  reliance  is  placed  upon  the  provisional 
orders  of  the  Board  of  Trade,  which  regulate 
charges  for  terminals,  and  which  include  services 
for  **  loading,  unloading,  covering  and  uncovering 
merchandise,  and  which  shall  in  respect  of  each 
service  include  all  charges  for  the  provision 
bj  the  company,  of  labour,  machinery,  plant, 
stores,  and  sheds,"  but  these  services  do  not 
include  mere  arrival  and  departure,  which  must 
take  place  on  one  line  of  rails  at  least,  and  it 
appears  to  me  that  in  a  goods  yard  such  as  that 
at  Stockport,  it  is  very  reasonable  that  the  line  on 
which  arrival  and  departure  takes  place,  should 
be  treated  as  a  directly  earning  line.  Though  it 
is  the  beg^inning  or  end  of  the  journey,  still  it  is 
p4rt  of  it.  Loading  and  unloading,  and  other 
services  called  termmal  are  of  a  different  cha- 
racter, and  take  place  after  the  journey  has  ceased 
or  before  it  besms.  The  sheds,  lines,  and  docks 
on  and  in  which  they  take  place  are  a  part  of  the 
station,  and  should  be  assessed  with  it,  but  in  the 
absence  of  authority  to  the  contrary,  I  think  for 
the  reasons  given  that  the  view  taken  by  the 
Quarter  Sessions  is  the  right  one,  and  that  their 
decision  ought  to  be  affirmed. 

Judgment  for  the  resptmdents. 

Solicitors  for  the  appellants,  BohhiiMf  BiUing, 
and  Co,t  for  Johnsons,  Stockport. 
Solicitor  for  the  respondents,  C,  H.  Mason, 


HOUSE   OF   LOBDS. 

Friday,  July  23, 1897. 

(Before  the  Lobd  Ohancsllob  (Halsbury), 
Lords  Watson,  Hebschell,  Shand,  and 
Davet. 

GUAEDIANS   OF  WeST  DeBBT  UnION  V.  MeTBO- 

POLiTAN  Life  Abbitbanoe  Society,  (a) 

OK  APPEAL  FBOM  THE  COUBT  OF  APPEAL  IN 

ENGLAND. 

Poor  law  guardians — Bepayment  of  loans — Poor 
Law  Loans  Act  1871  (U  &  SB  Vict,  c.  11),  s,  2. 

TKs  Poor  Law  Loans  Act  1871  gives  no  power  to 
guardians  who  have  borrowed  money  since  the 
passing  of  the  Act,  which  5y  the  contract  is  to  be 
repaid  by  equal  half -yearly  instalments  extend^ 
ing  over  a  fixed  term  of  years,  to  compel  the 
lender  against  his  vnU  to  accept  repayment  in  any 
other  manner^  even  with  the  authority  of  an  order 
of  the  Local  Oovemment  Board, 

Jvigment  of  the  eotirt  below  affirmed. 

Provisions  not  contavned  in  the  enacting  part  of  a 
statute  cannot  be  imported  by  implication  from 
a  proviso. 

This  was  an  appeal  from  a  judgment  of  the 
Conrt  of  Appeal  (Lindley  and  Bigby,  L.JJ., 
Smith,  L.  J.  dissenting),  reported  ante,  p.  21 ;  and 
in  76  L.  T.  Rep.  73 ;  (1897)  1  Ch.  335,  who  had  re- 
versed  a  decision  of  North,  J.,  reported  in  17  Mag. 

(a)  Beportad  by  C.  E.  Maldeh,  Eaq.,  Barriiter-at-Law. 


Gas.  626 ;  and  75  L.  T.  Bep.  412,  upon  a  special  case 
stated  in  an  action  in  which  the  appellants  were 
p'aistiffs  and  the  respondents  were  defendants. 

The  action  was  brought  for  the  purpose  of 
obtaining  a  declaration  dat  the  appeUants  were 
entitled  to  pay  the  principal  and  interest  then 
remaining  owing  on  the  security  of  certain  deeds 
executed  by  them  after  the  Poor  Law  Loans  Act 
1871  came  into  operation,  and  being  mortgages  of 
the  common  fund  of  their  union,  and  lor  con- 
sequential relief  on  the  footing  of  such  declara- 
tion. 

The  material  facts  set  forth  in  the  special  case 
were  these : 

In  the  years  1875,  1876,  1877,  and  1878  the 
appellants,  under  the  powers  of  the  Poor  Law 
Amendment  Act  1834  (4  &  5  Will.  4  c.  76),  and 
the  subsequent  Acts  amending  or  extending  that 
Act,  and  pursuant  to  an  order  dated  the  31st 
May  1875,  of  the  Local  Government  Board, 
borrowed  from  the  respondent  society  four  sums 
of  5000Z.,  10,000Z.,  50002.  and  10,OOOZ.  upon  the 
security  of  fotur  deeds  under  the  common  seal  of 
the  appellants. 

Each  deed  referred  to  the  money  borrowed  as 
being  lent  and  advanced  under  the  provisions  of 
the  Poor  Law  Amendment  Act  1834,  and  the 
Union  Loans  Act  1869  (32  &  SS  Yict.  c.  45),  and 
the  appellants  thereby  charged  the  common  fund 
of  their  union  with  the  repayment  to  the  then 
trustees  of  the  respondent  societv  of  the  money 
borrowed  b^  the  siity  equal  half-yearly  pay- 
ments therein  mentioned  in  respect  of  principal 
and  interest  of  the  money  borrowed,  each  pay- 
ment being  appropriated  towards  principal  and 
interest  in  tne  proportions  mentioned  in  the 
schedule. 

In  Jan.  1882  the  appellants  borrowed  from  the 
respondent  society  a  further  sum  of  5000Z.  upon 
the  security  of  a  further  deed  under  their  common 
seal. 

Sect.  2  of  the  Poor  Law  Loans  Act  1871  enacts 
that  "if  any  guardians  or  managers,  having 
bon*owed  or  hereafter  borrowing  money  under  the 
authority  of  the  Acts  referred  to,*'  being  the  Poor 
Law  Amendment  Acts  and  the  Acts  amending 
and  extending  the  same,  '*  shall  be  able  at  any 
time  to  obtain  a  loan  at  a  lower  rate  of  interest 
than  that  secured  by  the  charge  previously  made 
by  them,  they  may  apply  to  the  Poor  Law  Board  " 
(now  the  Local  Government  Board)  "for  an 
order  to  enable  them  to  redeem  the  balance  of  the 
loan  and  to  borrow  so  much  money  as  may  be 
necessary  for  that  purpose,  and  if  the  said  board 
shall  issue  their  order  in  that  behalf  the  said  guai*- 
diansor  managersmay  bon*owthe  requisite  amount 
to  redeem  such  balance  and  charge  the  fund  to 
which  the  original  loan  was  charged  with  the 
repayment  of  this  additional  loan  in  bo  many 
instaJments  as  shall  be  outstanding  at  the  time 
when  the  loan  is  redeemed,  but  not  more ;  pro- 
vided that,  in  the  event  of  any  loan  outstanding 
at  the  time  of  the  passing  oi  this  Act,  no  such 
redemption  shall  take  place  without  the  consent 
of  the  person  or  persons  to  whom  the  loan  shall 
be  owing."  In  1895  the  appellants,  being  able  to 
obtain  a  loan  at  a  lower  rate  of  interest  than  that 
secured  by  the  several  deeds  mentioned,  applied 
for  and  obtained  from  the  Local  Grovemment 
Board,  under  the  second  section  of  the  Poor  Law 
Loans  Act  1871  an  order  dated  the  2l8t  Sept. 
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1895,  authoiising  the  appellants  to  redeem  the 
balances  of  the  loans  secured  by  the  deeds,  and 
for  that  purpose  to  borrow  snch  sum  as  might  be 
necessary. 

The  appellants  accordingly  served  the  respon- 
dents with  notices  of  their  intention  to  pay  off 
such  amount  as  remained  owing  in  respect  of 
principal  and  interest  on  the  security  of  the 
deeds.  The  respondents,  however,  dif^pnted  the 
right  of  the  appellants  to  redeem  the  balances  of 
the  loans,  contending  that  it  was  not  competent 
to  the  appellants  to  pay  off  the  loans  otherwise 
than  by  the  instalments  and  in  the  manner  men- 
tioned in  the  deeds. 

The  appellants  thereupon  instituted  the  present 
action,  and  a  special  case  was  stated  by  consent 
raising  the  question  whether  the  appellants 
were  in  the  circumstances  aforesaid  entitled 
without  the  respondents*  consent  to  redeem 
any,  and  which,  of  the  loans  except  in  the 
manner  prescribed  by  the  deeds.  The  special 
case  came  before  North,  J.,  who  decided  in 
favour  of  the  plaintiffs,  the  present  appellantn, 
but  his  judgment  was  reversed,  as  above 
mentioned. 

CozenS'Hardy,  Q.O.,  Svoinfen  Eady,  Q.O.,  R.  /. 
Parker,  and  W.  E.  Cleaver  appeai-ed  for  the 
appellants,  and  contended  that,  if  the  appellants* 
construction  of  the  section  was  not  correct,  the 
Act  would  have  no  operation. 

Sir  i^.  Reid,  Q.O.  and  Panc^irer^f,  who  appeared 
for  the  respondents,  were  not  called  upon  to 
address  the  House. 

At  the  conclusion  of  the  arguments  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Ohancellob  (Halsbury).  —  My 
Lords :  I  cannot  help  thinking  that  the  argument 
in  this  case  is  comprehended  in  a  very  narrow 
space.  The  question  is  simply  as  to  the  construc- 
tion of  the  statute.  The  statute  was  dealing  witb 
persons  who  were  not  under  a  complete  capacity 
either  to  borrow  or  to  raise  money.  When  they 
did  borrow  money  they  were  under  particular 
terms  which  deprived  them  of  the  power  of  doing 
anything  but  that  which  was  autnorised  by  the 
statute  under  which  they  were  acting.  Let  me 
expand  that  proposition;  they  had  power  to 
boiTow,  and  they  had  power  to  spivad  the  re- 
pHyment  of  the  money  so  borrowed  over  a  certain 
nam  her  of  years.  For  obvious  reasons  the  Legis- 
lature has  for  a  long  time  adopted  the  same 
policy  as  to  such  loans,  and  it  is  this :  The  rate- 
pay^-rs  being  a  shifting  body  ought  not  to  be 
called  on  to  pay  the  whole  sum  of  money  which 
is  applicable  to  local  purposes  at  one  time.  For 
that,  among  other  reasons,  the  Legislature  has 
been  careful  that  where  money  is  sought  to  be 
expended  by  public  bodies  it  shall  be  so  borrowed 
that  the  repayment  shall  be  spread  over  a  large 
number  of  )eart«.  K,  under  the  original  policy 
of  the  Act,  a  very  large  sura  of  money  was 
borrowed,  and  had  to  be  paid  off  at  once,  it 
might  be  that  one  set  of  ratepayers  would  be 
called  upon  to  pay  for  some  of  the  advantages 
which  would  accrue  to  other  persons  long  after 
they  had  V  ft  the  neighbourhood,  and  when  they 
haa  no  relation  to  the  particular  plaoe  in  which 
the  money  had  been  expended.  Whether  that  is 
a  successful  policy  or  not  is  immaterial  to  inquire. 
That  appears  to    have  been  the  policy  of  the 


Leginlature.    At  all  events,  for  some  reason  or 
another,  the  particular  body  now  in  question,  who 
owe  their  creation  to  the  Act  of  1834,  were  onder 
these  disabilities.    The  Act  of  1871,  which  we  are 
now  construing,  was  passed  to  enable  them  by  a 
fresh  loan  to  pay  off  at  an  earlier  period  the 
money  they  had  borrowed.    Up  to  that  time,  eo 
far  ai  I  can  see,  thny  had%io  power  to  do  that 
However,  the  Legislatum  then  said  they  may  do 
that  if  they  can,  and  (this  is  the  important  part 
of  the  new  power  given)  they  may  make  a  rate 
to  raise  the  money    for  that  purpose.     I   saj 
nothing  about  the  necessity  of  the  sanction  of 
the  Government  department,  because  it  seems  to 
me  to  be  irrelevant  for  the  present  purpose — ^bat 
they  received  the  power  to  do  that.    It  is  said 
now  that  they  also  received  the  power,  apart  from 
the  particular  contract  which  they  had  entered 
into,  and  apart  from  what  may  be  regarded  as 
the  ordinary  course  of  law,  oompulsorify  to  alter 
the  terms  upon  which  they  h>id  obtained  the 
money,  and  as  against  the  lender  to  say,  "  Now 
we  wUl  pay  you  off  at  once."    It  emphasises,  of 
course,    the    injustice   of  that  when  it  is  said 
that  the  value  of  money  may  have  very  much 
decreased,  and  that  they  would  get  money  on 
much  cheaper  terms.    Be  it  so;  but  then  the 
bargain  of  the  persons  who  lent  the  .money  was 
that  it  should  not  be  paid  off  at  an  earlier  period 
in  order  to  reduce  the  amount  of  interest  that 
was  payable  thereon.    That  is  the  injustice  which 
such  an  enactment  would  inflict.    To  my  mind, 
whatever  may  be  the  policy  of  such  a  courB-»  of 
procedure,  I  concur  with  what  has  been  said,  I 
think    very    pointedly,    by    Rigby,    L.J.,   that 
although  apparently,  and  at  first  si^ht  not  taking 
account  of  what  might  be  the  ordinary  politico- 
economical  view  of  such  questions,  it  might  seem 
to  be  to  the  advantage  of  the  ratepayers  to  do 
this,  yet   upon  a  somewhat  wider   view  of  the 
question  it  might  very   well  be    that  it  would 
operate  injuriously  if  the  loans  to  these  bodies 
were  subject  to  such  terms,  and  the  lender  of 
money  were  liable  to  have  his  interest  rooom- 
pulsorily  reduced  contrary  to  what  the  bargain 
was  or  might  have  be^n  in  the  first  instance,  when 
he  might  have  considered  the  whole  value  of  Uie 
period  that  would  be  embraced  during  which  a 
high  interest  was  to  be  paid.    If  this  power  is 
given,  and  he  understood  it  at  the  time,  he  pro- 
bably would  require  very  high  interest  in  order 
(treating;  money  as  a  marketable  commodity)  to 
provide  against  such  a  ooutingency  happening. 
Therefore  I  am  not  prepared  to  say  that  it  would 
be  for  the  interest  cf  ther  ratepayers  that  such  a 
power  should  be  given.    But  alter  all,  that  is  out- 
side and  iK  a  mere  speculation.   I  do  not  pronounce 
any  opinion  one  way  or  the  other  upon  it;  it  may 
or  may  not  be  to  the  advantage  of  the  ratepayers. 
After  all,  the  question  mue^t  come  back  to  the 
point  whether  or  not  that  power  has  been  giveis 
and  that  turns  upon  the  exact  language.    For  my 
own  part,  notwithstanding  all  that  ha^  been  said, 
it  appears  to  me  to  come  back  to  the  coostrnc- 
tion  of   comparatively  simple  words ;  and  I  do 
not  think   that  I   can    add  anything   to  what 
Rigby,  L.J.   has  pointed  out.    It  seems  to  me 
that,  in  his  very  aole  and  exhaustive  analysis  of 
what  the  Act  of  Parliament  itself  has  done,  he 
has  disposed  of  every  question.    I   agree  with 
him  that  there  are  no   affirmative  words  giving 
any  such  power.    I   agree  with   him  that  when 
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jon  look  at  the  language  in  which  whatsoever 
power  there  is  conveyed,  it  seems  to  exclude  any 
such  power.    It  is  strictly  an  enabling  Act  to 

S've  a  capacity  where  the  capacity  did  not  exist 
fore ;  and  to  take  the  langnase  of  what  is  called 
the  proviso,  as  I  read  it,  emphasising  the  word 
**  such  *'  in  it,  it  means  this,  that  whatever  you 
may  do  in  this  respect  by  reason  of  these  new 
powers  given  to  you,  you  shall  not  raise  a  loan  by 
rates  for  the  purpose  of  paying  off  any  of  your 
loans  which  were  contracted  before  the  year  1871. 
That  is  the  only  m*'aning  which  I  can  give  to  the 
proviso,  and  that,  I  think,  is  the  meaning  of  it. 
up  to  a  late  period  of  the  argument  I  do  not  think 
timt  I  had  apprehended  that  the  proviso  could 
have  any  operation  at  ail.  But  when  one  looks  at 
the  word  "such,"  it  may  very  well  mean  that 
power  is  given  to  pay  off  loans,  but  that  new 
powers  so  given  shall  not  be  used  to  pay  off  any 
loans  which  were  contracted  before  the  year  1871. 
Thi^  gives  a  meaning  to  the  proviso,  and,  as  I 
have  more  than  once  said  in  the  course  of  this 
argument,  I  cannot  find  any  other  meaning.  It 
satisfies  the  words,  whilst  the  other  view  gives 
to  the  proviso  a  meaning  which,  I  think,  would 
be  most  formidable,  not  merely  with  reference  to 
the  question  which  now  is  under  debate  before 
your  Lordships,  but  also  as  a  matter  of  construc- 
tion, that  a  proviso  could  be  so  read  as  to 
^ggost  that  ihe  previous  part  of  the  section  to 
which  it  is  a  proviso  should  imply  by  law  the 
existence  of  words  there  of  which  there  is  not  a 
trace  in  the  previous  words  of  the  section  itself. 
That  oertainlv  would  be  a  very  serious  invasion 
upon  any  rule  of  construction  upon  which  any 
document,  whether  an  Act  of  Parliament  or  any- 
thing else,  has  ever  been  construed ;  and  I  should 
be  very  much  averse  indeed  to  lend  any  coun- 
tenance to  such  a  mode  of  construing  a  proviso. 
For  these  reasons  I  am  of  opinion  that  the 
judgment  of  tbe  Court  of  Appeal  was  right, 
and  that  this  appeal  should  be  dismissed  with 
costs. 

Lord  Watson. — My  Lords:  I  agree  that  the 
onlv  question  raised  by  this  appeal  Hes  in  a  nut- 
shell. The  appellants  seek  to  read  the  provisions 
of  sect.  2  of  the  Poor  Law  Loans  Act  1871  as  if 
they  conferred  upon  the  Poor  Law  Board — ^now 
the  Local  Grovt-mment  Board — ^power  to  give 
aathorily  to  a  uuion  which  has  borrowed  money 
upon  a  security  exteuding  over  a  term  of  years  to 
redeem  as  against  a  creditor  who  is  unwilling. 
If  there  were  such  an  authority  conferred  upon 
the  Local  Government  Board  by  sect.  2,  I  quite 
admit  that,  as  has  been  represented  from  begin- 
mng  to  end  of  the  arguments  which  have  l^n 
addressed  here  and  in  the  courts  below  on  behalf 
of  the  present  appellants,  the  proviso  upon  that 
chinse  would  become  exceedmgly  intelligible, 
hecanse  the  meaning  of  it  would  be  that,  in  the 
case  of  loans  whi<m  were  outstanding  at  the 
date  of  the  Act,  no  such  power  could  be  ^iven 
without  the  consent  of  the  creditor,  but  that  in  all 
other  cases  that  consent  might  be  given  by  the 
Local  Qovemment  Board  against  his  will  and 
desire.  I  can  only  say  for  myself  that,  begin- 
ning by  laying  out  of  sight  the  words  of  tbe 
proviso,  I  cannot  discover  any  language  in  sect. 
2  which  either  expressly  or  by  reasonable  and 
natural  implication  confers  any  such  power  as 
against  an  unwilling  creditor  upon  the  Local 
Government  Board  as  the  appellants  maintain. 


That  being  so,  what  is  the  meaning  of  the 
proviso?  I  have  not  been  able  to  satisfy  my 
own  mind  that  it  can  be  read  or  ought  to  he 
read  in  the  sense  suggested  by  Kigby,  L.J., 
which  has  met  with  the  approval  of  the  Lord 
Chancellor ;  but  upon  this  point  I  am  perfectly 
clear  that,  whether  it  be  intelligible  or  not,  if 
the  language  of  the  enacting  pai't  of  the  statute 
does  not  contain  the  provisions  which  are  said 
to  occur  in  it,  you  cannot  import  these  provi- 
pions  by  implication  from  a  proviso.  When  one 
regards  the  history  and  nature  of  provisos,  and 
the  way  in  which  they  find  their  way  into  Acts  of 
Parliament,  I  think  that  your  Lordships  would  be 
adopting  a  very  dangerous,  and  certainly  unusual, 
course  by  importing  legislation  from  a  proviso 
wholesale  into  the  body  of  the  statute,  although 
I  pei'fectly  admit  that  there  may  be  and  are 
many  cases  in  which  the  terms  of  an  intel- 
ligible proviso  may  throw  considerable  light 
upon  the  ambiguous  import  of  statutory  words. 
I  therefore  concur  in  the  judgment  which  has 
been  moved. 

Lord  Hebbghell. — My  Lords:  I  am  of  the 
same  opinion.  Apart  from  the  proviso  to  be 
found  at  the  end  of  the  section  of  the  Act  of 
1871,  I  do  not  think  that  it  would  have  been 
possible  to  contend  that  the  guardians  in  the 
present  case  had,  even  with  the  sanction  of  the 
Local  Grovemment  Board,  power  to  redeem 
against  the  will  of  the  lenders  of  the  money. 
The  earlier  part  of  the  section  deals  merely 
with  the  sanction  w«>ich  it  is  necessary  that  the 
guardians  should  obtain  before  exercising  such 
powers  as  the  enactment  gives  them.  It  is 
purely,  as  I  have  said  in  the  course  of  the 
argument,  a  domestic  question.  They  may  not 
without  that  sanction  ever  do  that  which  the 
statute  enables  them  to  do,  because  the  obtaining 
an  order  in  that  behalf  is  the  first  step  towards 
putting  them  in  a  pobition  to  do  the  act  which 
the  Legidlature  empowers  them  to  do;  and  I 
think,  lor  the  reasons  given  by  Rigby,  L. J.,  that 
it  is  imposbible  to  construe  tbe  words  "  enable  to 
redeem  *'  as  doing  anything  more  than  giving  a 
sanction  to  their  doing  or  authorising  their  doing 
that  act  as  between  tbem  and  the  Local  Govern- 
ment Board.  The  truth  is  that  the  exigency  of 
the  argument  for  the  appellants  requires  that 
there  shall  be  read  into  tbe  statute  such  words 
as  these :  "  They  shall  have  a  right  at  any  time, 
notwithstanding  anything  in  the  contract  of  loan 
contained  to  redeem  the  balance  of  the  loan.'' 
Words  to  that  effect  must  be  foimd  by  necessary 
implication  in  the  section  before  the  appellants 
can  make  good  their  contention.  I  need  hardly 
say  that  no  such  words  are  to  be  found  there. 
When  you  come  to  the  enacting  part,  when  the 
order  of  the  Local  Government  Board  has  been 
obtained,  all  the  Legislature  has  said  that  they 
may  do  is  that  they  may  borrow  the  requisite 
amount  to  redeem  tbe  balance  of  the  loan ;  but 
there  is  nothing  in  the  shape  of  a  provision  that 
they  shall  have  a  right  to  redeem  the  loan 
independently  of  the  terms  upon  which  it  was 
conti*acted.  It  has  been  sui^gested  that  if  this 
construction  be  not  put  upon  the  section — if  some 
such  words  as  these  be  not  imported — the  section 
is  meaningless  or  purposeless,  because  there  can 
hardly  ever  be  a  case  to  which  it  would  apply. 
That  seems  to  be  a  most  complete  misapprehen- 
sion.     Supposing   that    it   gives    no    power    to 
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redeem  against  the  will  of  the  lender,  after  this 
statute  was  passed  any  board  of  guardians  bor- 
rowing could  make  whatever  terms  they  pleased 
with  the  lender  as  to  redemption;  and  inasmuch 
as  a  statute  has  been  passed  which  gave  them  the 
power  which  they  required  to  enable  them  to 
redeem  at  any  time,  witn  the  sanction  of  the  Local 
Government  Board,  they  might  have  gone  about 
amongst  the  lenders  from  whom  the  money  was 
to  be  obtained  and  said,  "  We  are  only  prepared 
to  take  a  loan  upon  the  terms  of  such  and  such 
notice,  and  having  now  the  powers  which  the 
statute  gives  us  we  shall  be  entitled  to  borrow  the 
money  and  redeem.*'  To  suggest  that  they  could 
not  possibly  have  found  any  lender  to  lend  money 
to  them  on  these  terms  is  to  cut  away  the  whole 
foundation  of  the  argument  on  the  part  of  the 
appellants.  If  then  the  statute  gave  them  this 
X>ower,  and  when  they  had  got  this  power  they 
could  enter  into  a  contract  on  such  terms  that  it 
would  be  ezerciseable,  then  there  is  ample  for 
the  statute  to  operate  upon;  there  is  ample 
reason  for  the  statute  being  passed  without  sup- 
posing that  it  enabled  a  board  of  guardians  in  every 
case  to  compel  a  loan  to  be  contracted  upon  such 
terms  that  they  should  always  be  in  a  position  to 
pay  it  off.  The  two  things  are  quite  distinct. 
The  Legislature  may  well  have  intended  to  allow 
them  to  pay  off  their  loans  when  they  found 
lenders  to  contract  on  those  terms,  and  to  enable 
them  to  contract  on  the  termR  of  so  paying  them 
off,  without  having  intended  to  say  to  them, "  You 
shall  only  in  future  contract  a  loan  on  such 
terms  that  you  shall  be  entitled  to  pay  it  off." 
It  might  be,  one  can  conceive,  an  excellent  thing 
to  give  the  power  of  so  contracting  to  the  guar- 
dians, but  it  would  be  a  very  questionable 
thing  to  impose  such  a  constraint  as  it  is  sug- 
gested was  imposed.  Therefore,  when  one 
looks  at  the  object  and  purpose  of  the  Act, 
there  seems  to  me  to  be  every  reason  for 
construing  it  in  the  sense  of  its  being  a  power 
merely,  and  not  operating  with  the  compulsory 
effect  that  has  been  suggested.  Consequently,  so 
far  from  seeing  any  reason  for  departing  from 
the  language  of  the  Act,  if  it  were  capable  of  one 
or  other  of  the  two  constructions,  my  inclination 
certainly  would  be  to  put  upon  it  the  construc- 
tion that  would  make  it  permissive,  rather  than 
the  construction  that  would  make  it  compulsory. 
But  the  truth  is  that  there  is  nothing  to  be  found 
in  the  enacting  part  of  the  provision,  as  I  have 
said,  which  can  reasonably  have  the  effect  con- 
tended for ;  it  is  all  sought  to  be  found  in  the 
proviso.  The  argument  is  this :  The  proviso 
shows  that  the  Legislature  contemplat^ed  tnat  the 
loan  could  be  paid  off,  but  for  the  proviso,  against 
the  will  of  the  person  who  had  lent  the  money, 
and  in  the  proviso  protected  only  those  who  had 
lent  the  money  before  the  passing  of  the  Act.  I 
am  not  satisfied  that  the  proviso  has  that  meaning 
and  operation  only.  I  am  not  going  to  repeat 
the  reasons  which  have  been  given  for  thinking 
that  it  may  be  a  perfectly  sensible  proviso  to 
guard  against  the  particular  evil  suggested,  but 
I  do  not  care  to  rest  upon  that,  and  I  desire  not 
to  rest  upon  it.  If  I  thought  the  proviso  as 
senseless  as  has  been  suggested — supposing  the 
construction  I  put  upon  the  Act  is  adopted — I 
should  come  to  the  same  conclusion,  and  I  think 
any  other  conclusion  would  be  in  the  highest 
degree  dangerous.     I  decline  to  read  into  any 


enactment  words  which  are  not  to  be  found  there 
which  would  alter  its  operative  effect,  because  of 
provisions  to  be  found  in  any  proviso.  Of  coarse 
a  proviso  may  be  used  as  a  guide  in  the  selection 
of  one  or  other  of  two  possible  constructions  of 
the  words  to  be  found  in  the  enactment,  and 
show  when  there  is  doubt  about  its  scope — vrhenit 
may  reasonably  admit  of  doubt  of  its  having 
this  scope  or  that — ^which  is  the  proper  view  to 
take  of  it;  but  it  is  impo^^^ible  to  find  in  it  an 
enacting  provision  which  enables  something  to  be 
done  which  is  not  to  be  found  in  the  enactment 
itself  on  any  reasonable  construction  of  it, 
simply  because  otherwise  the  proviso  would 
be  meaningless  and  senseless.  As  I  have  said, 
I  think  it  would  be  in  the  highest  degrod 
dangerous,  and  for  this  reason :  One  knows  per- 
fectly well  that  it  not  unfrequently  happens  that 
persons  are  unreasonably  apprehensive  as  to  the 
effect  of  an  enactment,  when  there  is  reaUy  no 
question  of  its  application  to  their  case;  thej, 
nevertheless,  think  that  some  court  may  poasiuj 
hold  that  it  will  apply  to  their  case,  and  they 
suggest  if  it  is  not  mtended  to  be  applicable  no 
harm  would  be  done  by  inserting  a  proviso  to 
protect  them,  and  accordingly  a  proviso  is  inserted 
to  guard  against  the  particuliu:  case  of  which  a 
particular  person  was  apprehensive,  although  the 
enactment  was  never  intended  to  apply  to  his  case 
or  to  any  other  similar  cases  at  all.  If  the  con- 
struction contended  for  were  adopted  the  result 
would  be  this :  Having  put  in  a  proviso  which 
was  thought  to  be  needless  in  order  to  satisfy 
Certain  persons,  or  a  particular  class  of  persons, 
and  allay  their  fears,  you  would  have  the  enact- 
ment so  construed  i^ainst  the  intention  of  the 
Legislature  as  to  impose  a  liability  upon  a  number 
of  people  who  were  not  so  apprehensive,  or  perhaps 
were  not  present,  and  therefore  either  did  not 
think  it  necessary,  or  were  not  in  a  position  to 
protect  their  own  interests  by  a  proviso.  I  am 
satisfied  that  many  instances  might  be  given 
where  provisos  could  be  found  in  legislation  that 
are  meaningless  br^cause  they  have  been  put  in  to 
allay  fears  when  those  fears  were  absolutely  on- 
founded,  and  when  no  proviso  at  all  was  necessary 
to  protect  the  persons  at  whose  i  nstance  they  were 
inserted.  For  these  reasons  I  think  it  impossible, 
even  taking  any  view  of  the  meaning  of  this 
proviso,  to  find  in  the  enactment  the  right  for 
which  the  appellants  contend,  and  therefore  I 
think  that  the  judgment  appealed  from  should  be 
affirmed. 

Lord  Shand. — My  Lords :  I  am  also  of  opinion 
that  the  judgment  appealed  from  should  be 
affirmed,  and  I  agree  in  all  that  has  been  said  as 
to  what  may  be  called  the  enacting  part  of  Hm 
clause.  Without  going  again  into  the  reasons 
for  this  opinion,  I  clearly  think  that  the  first 
part,  the  enacting  part,  of  the  clause  merely  pro- 
vides for  an  authority  or  sanction  being  given  as 
a  protection  to  the  ratepayers  against  those  who 
are  managing  their  poor  funds  for  theuL  I  oan 
see  nothing  from  beginning  to  end  of  that  dauae 
which  I  should  hold,  if  Sbere  were  no  proviso 
thei'e,  to  confer  a  power  to  interfere  with  the 
securities  given  so  as  to  compel  the  person  who 
had  lent  the  money  to  accept  the  repayment  of  it 
at  any  time,  notwithstanding  the  fact  that  the 
document  upon  which  he  lent  it  provided  for  its 
being  paid  by  instalments  over  a  series  of  years. 
When  one  comes  to  the  proviso,  I  agree  with  your 
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Ifordshipe  that  it  cannot  be  held  to  control  the 
sabetantiye  enactment.  I  do  not  think,  upon  a 
aoond  constniction,  that  it  does  control  it ;  but  I 
should  like  to  say  that  I  can  scarcely  conceive  a 
case  of  a  proviso  which  could  be  held  by  implica- 
tion to  create  a  substantive  enactment.  I  agree 
with  what  has  been  so  strongly  said  by  Lord 
Herschell  on  that  sabject.  I  am  therefore  of 
opinion  that,  taking  any  view  one  can  of  this 
section,  the  judgment  appealed  from  ought  to  be 
affirmed. 

Lord  Dayet. — ^My  Lords :  I  entirely  agree,  and 
I  am  so  perfectly  satisfied  with  the  reasons  which 
have  been  givea  by  the  majority  of  the  learned 
judges  in  the  Court  of  Appeal  for  their  judgment, 
that  I  do  not  desire  to  add  anything  to  what  has 
been  said  by  Lindley  and  Rigby,  L.JJ.  and  your 
Lordships.  It  seems  to  me  that  the  whole  argu- 
ment of  the  appellants  really  comes  to  the  old 
and  apparently  ineradicable  fallacy  of  importing 
into  an  enactment,  which  is  expressed  in  clear 
and  apparently  unambiguous  language,  something 
which  is  not  contained  in  it,  by  what  is  called  impli- 
cation from  the  language  of  a  proviso  which  may 
or  may  not  have  a  meaning  of  its  own.  I  entirely 
agree  with  what  has  fallen  from  Lord  Herschell 
upon  this  subject.  Therefore  I  think  that  the 
appeal  should  be  dismissed. 

Judoment  appealed  from  affirmed,  and  appeal 
dttmiesea  toitk  coets. 

Solicitors  for  the  appellants,  Sharpe,  Parker, 
Pfiieharde,  and  Barham,  for  Cleaver,  Holden, 
GameH,  and  Cleaver,  Liverpool. 

Solicitors  for  the  respondents,  Travere  Smith, 
Braithwaite,  and  Bohinaon, 


May  21,  28,  29,  and  July  26.  1897. 

(Before  the  Lobd  Ohancbllob  (Halsbury), 
Lords  Watson,  Hebschbll,  Shand,  and 
Davet.) 

BoiTLTEB  V.  The  Justices  of  Kent,  (a) 

on  appeal  from  the  G0T7BT  OF  APPEAL  IN 

ENGLAND. 

Lieennng  AcU — Appeal  from  liceneing  jiLaHcee — 
CoeU — Cottrt  of  sv/mmary  juriedidion — Sum- 
mary  Jurisdteiian  Act  1879  (42  A  43  Vict  c.  491, 
<.  31,  tub-sect.  S^Alehouse  Act  1828  (9  Geo.  4, 
c.  61). 

Jusiiees  titting  in  lieeneing  seseiont  are  not  a  court 
of  tummary  juriediction,  and  their  dedeion  to 
grant  or  refiiae  a  licence  is  not  an  "order*' 
within  the  meaning  of  the  Summary  Jurisdic- 
tion Acts ;  and.  therefore,  on  an  appeal  from 
ikeir  decision  to  the  Court  of  Quarter  Sessions, 
that  court  hcu  no  potoer  to  give  costs  under 
teet,  31,  sub^sect.  b  of  the  Summary  Jurisdiction 
Act  1879.  Such  appeals  are  regulated  by  the 
Alehouse  Act  1828. 

Judgment  of  the  Cowrt  of  Appeal  reversed. 

Beg.  V.  Justices  of  Glamorganshire  (66  L.  T.  Bep. 
444;  a892)  1  Q.  B.  621)  overruled. 

Per  Lord  Herschell:  Persons  objecting  to  the 
grant  of  a  licence  are  not  parties  to  the  proceed- 
ing$  on  the  application. 

This  was  an  appeal  from  a  judgment  of  the  Court 

(A)  B«poM6d  by  O.  E.  Ualdes,  Esq.,  Bwriit«r«i-L»w. 


of  Appeal  (Lord  Esher,  M.B.,  Kay  and  Smith, 
L.JJ.),  repoxited  in  17  Meg.  Cas.  555;  and  76 
L.  T.  Bep.  11 ;  (1896)  2  Q.  B.  306),  affirming  an 
order  of  the  Queen's  Bench  Division  (Lord 
Russell,  O.J.  and  Wright,  J.),  rerorted  in  17 
Mag.  Gas.  514 ;  and  74  L.  T.  Rep.  61 S ;  (1896)  2 
Q.  B.  1^  disoharging  a  ruJe  for  a  certiorari  to 
bring  up  for  the  purpose  of  beiog  quashed  an 
order  of  the  Kent  Quarter  Sessions. 

The  appellant  lived  in  Snargate-street,  Dov«r, 
in  one  part  of  which  street  there  were,  at  the  time 
of  the  institution  of  these  proceedings,  seven 
adjoining  houses,  of  which  nve  were  licensed 
public- houses,  the  appellant  residing  in  one  of  the 
two  other  houses. 

In  Aug.  1895  the  appellant  served  upon  the 
licensees  of  three  of  these  public-houses,  of  which 
one  was  known  as  "  The  Duke  of  Cambridge,"  a 
notice  of  objection  to  the  renewal  of  their  licences 
under  sect.  42  of  the  35  <&>  36  Yict.  c.  94,  stating, 
as  the  ground  of  the  objection,  that  the  licences 
were  not  needed  to  supply  the  legitimate  wants  of 
the  neighbourhood. 

At  tiie  next  licensing  sessions,  held  at  Dover, 
the  appellant  appeared  and  opposed  the  granting 
by  way  of  renewal  of  the  Uu^e  licences.  The 
licensing  justices  renewed  two  out  of  the  three 
licences,  but  refused  to  renew  that  of  the  Duke  of 
Cambridge. 

The  licensee  of  the  latter  house  appealed,  and 
at  the  Court  of  Quarter  Sessions  held  at  Canter- 
bury the  appellant  did  not  appear  to  support  the 
decision  of  the  licensing  justices  which  was  re- 
versed, the  Court  of  Quarter  Sessions  ordering  the 
appellant  to  pay  the  costs  of  the  appeal,  which 
amounted  to  ISt.  Is.  Sd. 

The  appellant  thereupon  obtained  in  the  Queen's 
Bench  Division  a  rule  nisi  for  a  certiorari  calling 
upon  the  justices  of  Kent  to  show  cause  why  that 
part  of  the  order  which  ordered  the  appellant  to 
pay  the  costs  of  the  appeal  should  not  be  quashed, 
as  being  made  without  jurisdiction,  but  the  rule 
was  subsequently  discharged,  and  the  decision  of 
the  Queen^  Bench  Division  was  affirmed  on  appeal 
as  above  stated. 

Asquith,  Q.C.,  E.  Avory,  and  Blaikloeh  appeared 
for  the  appdiiant,  and  argued  that  the  Cfourt  of 
Quarter  Sessions  had  no  power  to  make  the 
original  objector  paj^  costs.  He  was  not  a  party 
to  the  appeal.  The  justices  in  licensing  sessions 
may  act  on  their  own  personal  knowledge  with- 
out the  intervention  of  a  member  of  the  public : 

Sharp  V.  Wakefield,  64  L.  T.  Bep.  180  ;  (1891)  A.  C. 
173. 

The  procedure  on  appeal  is  not  governed  by  the 
Summary  Jurisdiction  Acts  at  all,  but  by  the 
Licensing  Act  1828.  The  appellant  is  not  a  person 
"  aggrieved  " : 

Bex  V.  Justices  of  MiddLeaeso,  3  B.  &  Ad.  938. 

The  Court  of  Appeal  followed  their  own  judgment 
in  Beg.  v.  Justices  of  Olamorganshire  (66  L.  T. 
Bep.  444 ;  (1892)  1  Q.  B.  621)  and  Bea.  v.  Justices 
of  Pontypool  (Ibid.),  where  they  held  imat  licensing 
appeals  came  under  the  Summary  Jurisdiction 
Acts,  following  Beg.  v.  Mayor  of  London  (57  L.  T. 
Bep.  491).  Those  cases  were  K>llowed  in  Beg.  v. 
Justices  of  Lmdon  (72  L.  T.  Bep.  211 ;  (1895) 
1  Q.  B.  616),  but  we  contend  that  they  were 
wrongly  decided:  see  Beg.  v.  Ooodall  (L.  Bep. 
9  Q.  B.  557)  and  Beg.  v.  Justices  of  Bristol  (68 
L.  T.  Bep.  225)  as  to  who  are  "  parties "  to  an 
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appeal  from  jastices.  In  Beg.  y.  Justices  ofSomer* 
setskire  (60  L.  T.  Rep.  834 ;  22  Q.  B.  Div.  625)  it 
was  held  that  an  appeal  from  an  order  for  the 
removal  of  a  pauper  was  not  regulated  by  the 
Summary  Jurisdiction  Acts :  see  also  Morant  t. 
Taylor  (34  L.  T.  Rep.  139 ;  1  Ex.  Div.  188)  and 
Reg.  V.  Edwards  (51  L.  T.  Rep.  586 ;  13  Q.  B. 
Div.  586),  in  which  latter  case  the  conrt  over- 
ruled the  earlier  case  of  Be  Edmundson  (17  Q.  B. 
67),  and  followed  Beg.  v.  Hannay  (31  L.  T.  Rep. 
702),  holding  that  a  determination  of  justices 
under  the  Lands  Clauses  Act  was  not  an 
••  order." 

Lawsan  Walton,  Q.C.,  Diekens,  Q.O.,  and 
Bodkin,  for  the  respondents,  contended  that  the 
proceedings  were  related  by  the  Summary 
Jurisdiction  Acts,  and  that  Beq.  v.  Justices  of 
Olamorganshire  was  rightly  decided.    See 

Beg.  V.  Jutticet  of  Anglesea,  65  L.  J.  12,  M.  C,  per 

Hawkins,  J. ; 
Reg.  V.  London  County  Council,  66  L.  T.  Bep.  168 ; 

(1892)  1  Q.  B.  190. 

The  justices  are  exercising  a  judicial  discretion, 
and  acting  judicially.    See 

Reg.  V.  Farquhar,  L.  Bep.  9  Q.  B.  258  ; 
Reg.  V.  Eyles,  42  L.  T.  Bep.  735. 

The  licensing  justices  are  a  court,  and  the  present 
appellant  was  a  "  party  "  to  the  proceedings.  He 
was  represented  by  a  solicitor. 

H.  Avory,  in  reply,  referred  to  Beg.  t.  Overseers 
of  Salford  (21  L.  J.  223,  M.  C),  where  it  was  held 
that  granting  a  licence  was  not  a  judicial  act. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  26. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellob  (Halsbury).  —  My 
Lords  :  I  believe  tbat  this  ease  may  be  compen- 
diously stated  as  raising  the  question  whether 
justices  at  a  licensing  meeting  are  a  court  of 
summary  jurisdiction,  and  I  am  of  opinion  that 
they  are  not.  I  do  not  think  that  they  are  a  court 
at  alL  The  whole  licensing  system  has  been  con- 
ducted under  a  code  of  its  own,  and  the  Act  of 
1828  (9  Geo.  4,  c.  41)  has  provided  a  variety  of 
provisions,  and  has  constituted  a  form  of  proce- 
dure which  does  not  appear  to  me  primarily  to 
come  under  the  description  of  a  court.  It  is  true 
that  justices  are  selected  as  the  persons  who  are 
to  exercise  rhe  jurisdiction,  whatever  that  juris- 
diction is ;  and,  indeed,  the  Act  of  1828  appears 
to  have  been  thought  by  its  authors  to  require  an 
interpretation  clause  of  its  own,  and,  as  it  says, 
''  to  remove  doubts  as  to  the  meaning  of  certain 
words  in  the  Act,"  and  among  other  things  to 
define  that  the  word  "  justice  "  should  be  deemed  to 
mean  a  justice  of  the  peace.  I  think  in  the  whole 
course  of  legislation  the  distinction  between  a 
court  and  something  which  is  not  a  court  has  been 
preserved,  In  the  4th  section  of  that  Act  the 
words  used  are  "  licensing  meeting."  By  sect.  9, 
**When  at  any  of  the  meetings  aforesaid  any 
question  touching  the  granting,  withholding,  or 
transferring  of  a  licence  shall  arise,  such  question 
shall  be  determined  by  a  majority  of  the  justices 
present  when  such  licence  shall  be  granted."  It 
will  be  observed,  that  not  an  order  of  court, 
but  merely  the  signature  of  the  majority  of  jus- 
tices is  required.  Sect.  21  draws  a  remarkable 
distinction  between  the  licensing  justices  acting 


in  their  capacity  as  a  licensing  authority  and 
persons  acting  as  a  court.  A  person  chained 
with  offences  against  the  licensing  laws  can  be 
summoned  to  the  general  annual  licensing  meet- 
ing to  answer  the  charge.  The  justices  at  the 
general  annual  licensing  meeting  may  bind  the 
person  to  answer  the  charge  and  others  to  give 
evidence  upon  the  charge.  But  in  certain  events 
an  offender  is  required  to  be  tried  by  a  court  of 
quarter  sessions.  The  difference  between  the 
procedure  of  a  court  and  of  the  licensing  meeting 
IS  not  only  one  of  nomenclature.  Where  justioes 
are  acting  as  a  court  of  any  sort  they  must 
proceed  according  to  the  regular  rules  which  aie 
applicable  to  all  courts  of  justice ;  but  in  respect 
of  an  application  for  a  licen(*e  or  its  refusal  thej 
may,  and  constantly  do,  receive  representatioiu 
not  on  oath.  Their  meetings  must  be  public,  it 
is  true;  but  Lord  Kenyon,  G.J.,  who  in  1790 
(fiesB  V.  Downes,  3  T.  R.  560)  held  a  licence  had 
because  it  was  granted  at  a  private  meeting,  did 
not  rely  upon  the  general  prmciple  that  all  conits 
of  justice  must  be  open,  but  upon  the  ground 
that  the  statute  directed  it,  and  added  "  that  the 
construction  of  the  then  statute  law  was  advan- 
tageous to  the  public,  because  it  was  of  import- 
ance that  licences  of  this  sort  should  be  granted 
openly,  and  not  by  stealth,  in  order  that  they 
may  have  an  opportunity  of  objecting  to  the 
granting  of  the^e  licensee  to  particular  perFoos  on 
the  ground  of  unfitness."  And  Ashurst,  J.  sajB : 
"Though,  perhaps,  it  was  necessary  that  such 
magistrates  should  be  limited  to  the  time  men- 
tioned in  the  Act  for  granting  licences,  yet,  as  the 
public  are  so  much  interestea  in  the  subject,  the 
Legislature  thought  it  proper  to  include  ul  places 
in  the  general  provisions  of  the  Act,  so  that  in 
no  place  whatever  can  the  justices  grant  a  licence 
but  at  a  public  meeting."  The  Acts  referred  to 
by  the  learned  judges  were  repealed  by  the  Act  of 
1828.  But  a  careful  distinction  appears  to  me  to 
always  have  been  reserved  between  the  same 
bodies  acting  as  a  court,  and  decidinor  questions 
of  licences  at  a  licensing  meeting  of  the  justices. 
If  the  Licensing  Acts  are  to  be  looked  to  it  cannot 
be  doubted  that  the  order  made  in  this  case,  con- 
demning a  person  in  costs  because  he  had  opposed 
a  licence  at  a  licensing  meeting  and  given  notice 
of  his  intention  to  do  so,  cannot  be  supported. 
But  the  question,  in  truth,  turns  upon  whether 
the  meeting  which  I  have  described  as  a  meeting 
of  the  licensing  justices  was  a  court  of  summaiy 

J'urisdiction  within  the  meaning  of  the  Summaiy 
rurisdiction  Act  1879  (42  &  43  Vict.  c.  49).  It 
appears  to  me  that  the  Act  of  1879  certainly 
never  contemplated  bringing  within  its  provisionB 
a  meeting  of  justices  under  the  licensing  laws.  A 
court  of  summary  jurisdiction  must,  of  course,  he 
a  court,  and  the  words  "  summary  jurisdiction" 
appear  to  me  to  refer  to  a  procedure  primarily,  at 
all  events,  criminal,  wherein  the  court  does  not 
proceed  on  the  finding  of  a  grand  jury  or  informa- 
tion by  the  Attorney- QenenJ,  but  has  the  power 
to  deal  with  an  offence  without  those  provisions 
which  the  original  constitution  of  this  country 
enforced  as  a  security  for  the  subject  aeainst 
criminsd  procedure.  I  think  that  no  difficulty 
could  have  arisen  but  for  the  language  of  the 
Summary  Jurisdiction  Act  1884  (47  &  48  Tici 
c.  43),  which  enacts  that  the  previous  definition 
of  a  court  of  summary  jurisdiction  was  to  include 
"  such  justice,  justices,  or  magistrate  as  therein 
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mentioiied,  whether  acting  under  the  Summary 
Jarisdiction  Acts  or  any  of  them,  or  under  any 
other  Act,  or  by  yirtne  of  his  or  their  commission, 
or  by  the  common  law."  At  first  sight  it  would 
nem  that  these  words  would  include  everybody 
who  is  a  justice  of  the  peace  "doing  any  act 
whatever  which  by  law  he  was  entitied  to  do  "  in 
the  definition  of  a  court  of  summary  jurisdiction. 
But  it  is  to  be  remembered  that  the  definition  of 
a  court  of  sommary  jurisdiction  was  a  *'  justice  or 
justices  of  the  peace,  or  other  magistrate,  by 
whatever  name  called,  to  whom  jurisdiction  is 
given  by  or  who  is  or  are  authorised  to  act  under 
the  Summary  Jurisdiction  Acts  or  any  such 
Acts."  The  amended  definition  of  the  Act  of 
1884  must  surely  be  read  by  the  light  of  that 
which  it  is  int^aed  expressly  by  the  uiter  Act  to 
explain,  and  no  one  could  seriously  contend  that 
it  would  have  been  doubtful  before  the  Act  of 
1884  whether  a  licensing  meeting  was  included  in 
the  definition  as  it  then  stood.  The  amendment 
is  obviously  pointed  to  the  doubt  whether  where 
hj  some  Acts  a  parUcular  proceedinur  is  autho- 
nsed,  and  a  summary  court  is  made  the  ultimate 
tribunal,  the  definition  of  1879  was  not  too  narrow 
when  it  limited  the  definition  to  magistrates  who 
are  authorised  to  act  under  the  Summary  Juris- 
diction Acts,  or  any  of  such  Acts.  Undoubtedly 
jarisdiction  was  given  to  determine  certain  judi- 
cial cases,  but  the  Acts  could  not  have  been 
properly  described,  in  name  or  in  substance,  as 
Summary  Jurisdiction  Acts.  But  if  I  am  right 
in  the  distinction  which  I  have  drawn  between  a 
magiatrates'  meeting  fcr  licensing  purposes  and 
oourtH,  although  consisting  of  the  same  persons, 
it  would  be  vie  height  of  absurdity  to  suppose 
that  the  Legislature  intended  to  include  in  the 
definition,  and  to  make  applicable  to  that  defini- 
tion, persons  who  were,  m  fact,  justices  of  the 
peace,  but,  in  the  matter  here  referred  to— namely, 
** licensing" — were  not  occupying  the  position  of 
judges  at  all,  but  were  exereising  the  discretionary 
jurisdiction  as  to  how  many  public-houses  they 
would  permit  in  a  district,  or  what  persons  shall 
cany  tnem  on.  The  distinction  on  which  I  am 
insisting  is  only  consistent  with  the  language  of 
tiie  Summary  Jurisdiction  Act  itself.  SpecScing 
of  the  appeal,  the  appeal  is  to  be  '*  against  a  con- 
riction  or  order,"  words  perfectly  familiar  to  every 
person  acquunted  with  tne  procedure  of  the  courts 
m  question,  wholly  inapplicable  as  it  appears  to 
uie  to  the  decision  of  justices  at  a  licensing 
meeting.  If  the  appeal  still  exists  under  the  Act 
of  1828,  as  I  think  it  does,  the  appeal  mast  be 
conducted  under  the  provisions  of  that  statute. 
1  am  aware  that  this  view  is  in  conflict  with  deci- 
sion, but  I  am  not  able  to  concur  in  the  decision 
arrived  at  in  Beg.  v.  The  Justices  of  Glamorgan- 
thire  (66  L.  T.  Rep.  444;  (1892)  1  Q.  B.  621).  It 
seems  to  me  that  neither  popularly  nor  technically 
would  a  licensing  meeting  be  a  court  of  summary 
jurisdiction.  To  the  lawyer  as  well  as  to  the 
layman  it  would  be  an  astonishing  thing  if  at  a 
licensing  meeting  the  magistrates  should  proceed 
to  hear  and  try  a  case,  for  example,  in  which  a 
person  was  to  be  committed  for  trial,  though  if 
they  are  a  court  of  summary  jurisdiction  they 
could  enter  on  such  an  inve-tigation.  It  would 
he  said  that  the  whoJe  proceedings  of  such  a 
meeting  are  inapplicable  to  such  a  condition  of 
things.  Quite  true.  But  the  inapplicability  of 
aneh  a  condition  of  things  is  to  my  mind  ground 
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for  the  conclusion  at  which  I  have  arrived,  that  a 
licensing  meeting  never  could  have  been  intended 
to  be  included  in  the  phrase  "  court  of  summary 

i'urisdiction."  It  is  wnat  it  purports  to  be,  a 
Lcensing  meetiug,  and  inasmuch  as  the  whole 
jurisdiction  to  make  the  order  now  under  debate 
depends  upon  the  supposed  authority  given  to  it 
as  a  court  of  nummary  jurisdiction,  and  as  I  am 
of  opinion  that  it  does  not  fill  that  character,  the 
order  is  clearly  bad.  I  am  therefore  of  opinion 
that  the  order  appealed  from  ought  to  be  reversed, 
and  that  the  respondents  do  pay  to  the  appellant 
his  costs  both  here  and  below. 

Lord  Watson. — My  Lords :  I  am  of  the  same 
opinion  with  the  Lord  Chancellor,  and  I  agree  in 
the  judtrment  which  he  has  prepared.  I  have 
had  an  opportunity  of  considering  carefully  the 

Sdgment  which  has  been  prepared  by  Lord 
erschell,  and  I  think  it  sufficient  to  say  that  I 
entirely  concur  both  in  his  conclusions,  and  in  the 
reasons  which  he  has  assigned  for  them. 

Lord  Uebsghbll. — My  Lords:  The  appellant 
in  this  case  served  upon  the  licensee  of  a  public- 
house,  called  "  The  Duke  of  Cambridge,"  a  notice 
of  objection  to  the  renewal  of  his  licence,  stating 
as  the  eround  of  objection  that  the  licence  was 
not  needed  to  supply  the  legitimate  wants  of  the 
neighbourhood.  At  the  licensing  sessions  held 
at  Dover,  on  the  26th  Aug.  1895,  the  appellant 
appeared  and  opposed  the  granting  by  way  of 
renewal  of  the  licence.  The  licensing  justices 
refused  to  grant  the  licence.  Thereupon  the 
tenant  of  the  public-house  and  his  lessoro  served 
notices  upon  the  licensing  justices  and  their  clerk, 
and  upon  the  appellant,  of  their  intention  to 
appeal  to  the  Court  of  Quarter  Sessions  against 
the  decision  of  the  licensing  justices.  At  the 
Court  of  Quarter  Sessions  neither  the  appellant 
nor  the  lieensing  justices  appeared  to  support 
the  decision  of  the  justices.  The  Court  of  Quarter 
Sessions  gi-anted  a  licence  in  respect  of  the  Duke 
of  Cambridge  public-house,  and  ordered  the 
present  appeUant  to  pay  the  costs  of  the  appeal, 
amounting  to  7Sl.  Is,  Sd.  The  (question  to  be 
determined  is  whether  they  had  jurisdiction  to 
make  this  order  for  the  payment  of  costs,  and 
this  again  raises  the  question  whether  the  appeal 
was  made  under  and  was  regulated  by  the  pro- 
visions of  the  Slf-t  section  of  the  Summary  Juris- 
diction Act  1879.  There  is  no  doubt  that  prior 
to  that  year  appeals  from  the  refusal  to  grrant  a 
licence  by  way  of  removal  were  regulated  by  the 
Licensing  Act  1828.  By  sect.  27  of  that  Act  any 
pereon  thinking  himself  aggrieved  by  **  any  Act 
of  any  justice  done  in  or  concerning  the  execution 
of  the  Act,  may  appeal  against  such  act,"  to  the 
next  quarter  sessions  provided  he  gives  "  to  such 
justice''  notice  in  writing  of  his  intention  to 
appeal  within  five  days  after  the  act  shall  have 
been  done.  It  is  clear  that  under  the  Act  of  1828 
the  Court  of  Quarter  Sessions  bad  no  power  to 
make  an  order  for  the  payment  of  costs  against  a 
person  who  bad  opposed  the  gr<int  of  a  licence  at 
the  licensing  meeting.  It  is  contended,  however, 
that  the  proceedings  on  an  appeal  to  quarter 
sessions  against  the  refusal  to  grant  a  licence  by 
way  of  renewal  are  now  regulated  by  sect.  31  of 
the  Summary  Jurisdiction  Act  1879.  If  this  be 
so,  the  jurisdiction  of  the  court  to  award  costs  is 
beyond  question.  It  is  conceded  that  the  licensing 
justices  are  not,  by  virtue  of  the  Summary  Juris- 
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diction  Act  1879,  standm^  alone,  made  a  conrt  of 
sammary  jarisdiction.  The  definition  of  a  court 
of  sammarj  jarisdiction  in  sect.  50  of  that  Act 
is  '*  Any  justice  or  justices  of  the  peace,  or  other 
magistrate  by  whatever  name  called,  to  whom 
jurisdiction  is  given  by  or  who  is  or  are  autho- 
rised to  act  under  the  Summary  Jurisdiction 
Acts  or  any  of  such  Acts."  Bat  the  Summary 
Jurisdiction  Act  1884,  by  rect.  7,  after  reciting 
the  50bh  section  of  tbe  prior  Act,  and  that  doubU 
had  arisen  whether  the  section «-  xtended  to  justices 
acting  under  some  Acts  other  than  the  Summary 
Jarisdiction  Acs,  enacted  as  follows:  **lt  is 
hen-by  declared  that  the  above  rv-cited  definition 
of  a  court  of  summary  jurisdiction  includes  such 
justice,  justices,  or  magistrate  as  therein  men- 
tioned, wljether  acting  under  the  Summary  Juris- 
diction Acts,  or  any  of  them  or  under  any  other 
Act  or  by  virtue  of  his  or  their  commission  or  by 
the  common  law.**  This  section  was  repealed  by, 
but  is  practically  re-enacted  in,  the  Interpretation 
Act  1889.  It  is  said  that  the  effect  of  the  pro- 
visions contained  in  the  Act  of  1884  was  to  make 
the  licensing  justices  a  court  of  summary  juris- 
diction. I  quite  agree  that,  if  tbe  words  are  to 
be  read  witaout  any  restriction  being  imposed 
upon  them  by  reason  of  the  subject-matter  of  the 
legislation  of  which  they  form  part,  they  apply 
to  every  justice  when  acting  an  such,  and  there- 
fore to  the  licensing  justices.  I  will  for  the 
present  assume  that  this  is  their  effect,  though  I 
shall  have  something  to  say  on  the  point  here- 
after. It  is  said  next,  that  tbe  licensing  justices, 
being  a  court  of  summary  jurisdiction,  an  appeal 
from  them  to  quarter  sessions  is  rt*gulated  by  and 
is  subject  to  the  provisions  of  sect.  31  of  the  Act 
of  1879.  This  was  held  to  be  the  law  by  the 
Court  of  Appeal  in  tbe  oa«e  of  Reg.  v.  The  Jtuticee 
of  Olamoryanskire  (ubi  sup.),  and  again  in  the 
present  case.  The  question  arose  in  the  former 
case  in  this  way :  the  appellant  had  given  notice 
of  his  intention  to  appeal  to  the  clerk,  and  to  some 
only  of  the  licensing  justices,  wbich  would  not 
be  sufficient  under  the  Act  of  1828,  whereas  a 
notice  to  the  clerk  alone  was  sufficient  if  the  Act 
of  1879  applied.  The  Court  of  Appeal  held, 
affirming  the  Queen's  Bench  Division  that  the 
notice  was  sufficient.  It  is  to  be  remarked  that 
neitber  in  the  judgments  in  Beg.  v.  Juetices  of 
Glavwrgan  nor  in  uiose  delivered  in  the  present 
case,  is  any  reference  made  to  the  introductory 
lani^aage  of  sect  31  of  the  Act  of  1879,  which 
limits  the  operation  of  that  section  to  persons 
entitled  to  appeal  from  the  "  conviction  or  order  *' 
of  a  couH  of  summary  jurisdiction.  It  seems 
to  hHve  been  assumed  by  the  learned  judges  that 
if  the  licencing  justices  were  a  court  of  summary 
jurib diction,  it  necessarily  followed  that  afi 
appealH  fix)m  their  decisions  came  within  the 
terms  of  and  were  regulated  by  the  provisions  of 
sect.  31.  I  do  not  think  that  this  is  so.  An 
applicant  to  whom  a  licence  is  refused  has  un- 
doubtedly by  the  Act  of  1828,  a  ri^ht  to  appeal, 
for  that  statute  confers  on  him  a  right  to  appeal 
from  "  any  act  **  of  the  licensing  justices.  But 
can  it  be  said  that  he  is  thereby  authorised  to 
appeal  from  a  "  conviction  or  order  ?  **  The 
appeal  authorised  is  certainly  not  from  a  "  con- 
viction," is  it  an  apeal  from  an  order  P  Even  if 
I  had  to  construe  the  language  of  the  intro- 
ductory part  of  clause  31  alone,  without  the  light 
thrown  upon  it  by  the  sub^equent  provisions,  my 


answer  must  be  in  the  neffativo.  Sect  31  forms 
part  of  an  Act  to  amend  we  law  relating  to  tfas 
summary  jurisdiction  of  magistrates.  What  is 
meant  by  the  summary  jurisdiction  of  ma^strates 
is  of  course  perfectly  well  under^itood  b^  every 
lawyer,  and  in  relation  to  that  jurisdiction  the 
words  **  conviction "  and  "  order "  have  a  well 
defined  meaning.  The  conviction  follows  on  sn 
information,  the  order  on  a  oomplaint  When 
the  licensing  justices  grant  an  application  for  a 
licence  they  bign.  a  certificate,  by  means  of  which 
the  licence  is  obtained.  But  where  they  refnse 
the  application  they  make  no  order  at  all 
They  simply  do  not  grant  the  licence  applied  for. 
An  order  is  never  drawn  up,  and  to  speak  of  the 
act  of  the  justices  in  not  granting  a  licence  as  an 
order  would  be,  I  think,  a  misuse  of  the  term. 
When  the  other  provisions  of  sect  31  are  examined 
the  matter  becomes  even  clearer.  The  first  sub- 
section proscribes  that  the  appeal  must  be  mads 
to  the  next  quarter  sessions  holden  not  less  than 
fifteen  days  *'  after  the  day  on  which  the  decision 
was  given  upon  which  the  conviction  or  order  was 
founded/*  thus  showing  that  tbe  words  oonviofcion 
or  order  are  not  even  used  as  meaning  the  dedsion 
that  a  conviction  shall  take  place  or  an  order  be 
made,  but  refer  to  the  conviabon  and  order  them- 
selves in  their  technical  sense.  The  rsfa^al  to 
grant  a  licence  may  be  regarded  as  a  decision  of 
the  licensing  justices,  but  what  is  the  "order" 
founded  thereon?  The  6th  sub-section  to  mj 
mind  puts  the  matter  beyond  doubt.  No  allusion 
WHS  made  in  any  of  the  judgments  either  to  this 
sub-section  or  to  that  from  which  I  have  just 
quoted.  The  6th  sub-section  requires  that  when- 
ever a  decision  is  not  confirmed  by  the  Court  of 
Appeal,  the  clerk  of  the  peace  "  shall  indorse  on 
the  conviction  or  order  appealed  ag^ainst  a  memo- 
randum of  the  decision  of  the  Court  of  Appeal*' 
It  is  to  be  observed  that  the  sub-section  imposes 
the  divj  in  all  cases;  the  word  is  "whenever.** 
How  is  it  possible  for  this  duty  to  be  peformed  in 
oases  like  that  under  consideration,  where  no 
order  is  ever  in  existence?  That  the  word 
"order"  is  used  in  its  technical  sense,  and  not  in 
a  loose  fashion  to  cover  every  deci»>ion  of  magis- 
trates is  shown  by  anotuer  provision  to  be  foond 
in  the  Act.  The  33rd  section  enaote  that  anj 
person  aggrieved  who  desires  to  question  "  a  con- 
viction, order,  or  determination  or  other  proceed- 
ing,*' of  a  court  of  summary  jurisdiction  on  the 
ground  that  it  is  erroneous  in  point  of  law,  may 
require  a  case  to  be  stated.  The  words  "  deter- 
mination or  other  proceeding**  are  here  added, 
indicating  that  every  determination  of  justioes 
was  not  regarded  ss  comprised  in  the  word 
**  order.**  I  have  not  referred  to  the  second  sub- 
section of  sect.  31,  which  was  much  discussed  in 
the  argument  at  the  bar.  That  sub-section  pre- 
scribes that  the  appellant  shall  give  notice  of 
appeal  to  "  the  other  party."  There  is  no  diffi- 
culty in  applying  this  provision  in  cases  where 
magistrates  exercise  summary  jurisdiction  as 
commonly  understood.  Where  proceedings  are 
taken  by  way  of  information  or  complaint  which 
end  or  may  end  in  a  conviction  or  order,  there 
are  always  two  parties,  the  person  initiating  the 
proceedings  and  the  person  against  whom  the 
proceedings  are  taken.  It  has  been  held  that, 
where  the  appeal  is  against  the  refusal  to  grant  a 
licence,  a  person  who  has  objected  to  the  grant 
of  the   licence  before  the  licensing  justices  ib 
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"tiie  other  party  "  within  the  meaning  of  sect.  31. 
No  doubt,  if  it  be  assumed  that   the  section 
mdndes  such  a  case,  the  words  *'  the  other  party  " 
oonld  not  very  well  apply  to  anyone  else.    But  to 
me,  the  provision  for  notice  to  the  other  party  is 
an  additional  reason  for  thinking  sect.  31  inappli- 
cable to  appeals  af^ainst  the  refusal  of  justices  to 
grant  a  licence.    Persons  objecting  to  the  grant 
ci  a  licence  are  not.  I  think,  parties  to  the  pro- 
eeedings  on  the  application  in  any  p'roper  sense 
of  the  term.    The  qaestion  is  not  one  inter  partes 
at  alL    The  justices  have  an  absolute  discretion 
to  determine  in  the  interest  of  the  public,  whether 
a  licence  ought  to  be  granted,  and  every  member 
of  the  public  may  object  to  the  ^rant  on  public 
pounds,    apart    from    any  individual    right   or 
mterest   of   his    own.     The    applicant    seeks   a 
privilege.    A  member  of  the  public  who  objects 
merely  informs  the  mind  of  the  court  to  enable  it 
rightly  to  exercise  its  discretion  whether  to  grant 
tluit  privilege  or  not.    A  decision  thut  a  licence 
should  not  be  granted  is  a  decision  that  it  would 
not  be  for  the  public  benefit  to  grant  it.   It  is  not 
a  decicion  that  the  objector  has  a  right  to  have  it 
lefnsed.    It  is  not,  properly  speaking,  a  determi- 
nation in  his  favour.    It  is,  I  think,  a  fallacy  to 
treat  the  refusal  as  necessarily  induced  by  a  par- 
ticular objector.     Every  member  of   the  local 
oommmiity  mifi:ht  object.    Would  they  all  then 
beoome  "  the  other  party  P  "    There  is,  in  truth, 
no  he,  no  controversy  inter  partes,  and  no  decision 
in  favour  of  one  of  them  and  against  the  other, 
imless,  indeed,  the  entire  public  are  regarded  "  as 
the  other  party,*'  for  if  a  licence  be  refused  on 
the  ground  that  it  was  not  needed  to  supply 
the  legitimate  wants  of  the  neighbourhood,  the 
decision  is  really  in  favour  of  the  public  at  large. 
The  provision  contained  in  sect.  2  seems  tl^ 
to  me  an  additional  reason  for  holding  tluit  an 
appesl  from  the   "act"  of  the  justices  in  re- 
fnnng  a  licence  is  not  an  appeal  from  a  "  convic- 
tion or  order"  of  a  court  of  summary  jurisdiction. 
I  Bee  no  inconvenience  in  such  a  conclusion,  quite 
the  reverse.    It  is  said  that  the  object  of  sect.  31 
was  to   introduce   uniformity  of  procedure  in 
appeals  to  quarter  sessions.     A  laudable  object, 
sad  one  calculated  to  be  useful  when  applied  to  a 
oUlss  of  cases  similar  in  their  character.    But 
there  does  not  appear  to  me  to  be  any  reason  for 
straining  the  lainffua^  of  sect.  31  so  as  to  make 
it  embrace  a  very  different  class  of  cases  provided 
for  by  special  legislation.    That  legislation  has 
never  been  expressly  repealed,  and  I  do  not  think 
that  it  has  be^  repealed  by  necessary  implication, 
for  an  enactment  which  regulates  appeals  against 
a  **  conviction  or  order "  c3  a  court  of  summary 
jnriadiction  does  not,  in  my  opinion,  conflict  with 
an  enactment  which  prescribes  the  methods  and 
conditions  of  an  appeal  against  "  any  Act"  of  the 
iJceuBing  justices.    The  Court  of  Appeal  arrived 
at  the  conclusion  at  which  they  did  arrive  in  the 
Glamorganshire  case,  and  in  the  present  case, 
because  the^  felt  bound  to  attribute  to  the  words 
of  the  defimtion  clause  their  natural  meaning.    I 
have  been  guided  by  the  same  principle  in  inter- 
preting the  language  of  sect.  31  of  the  Act  of  1879, 
which  seems  to  me  to  have  been  somewhat  lost  sight 
of.  Although  the  views  I  have  expressed  involve  the 
derision  that  Beg,  v.  The  Justices  of  Qlarniorgan- 
tkvre  was  wrongly  decided,  they  do  not  necessarily 
conflict  with  the  judgment  in  the  case  of  Reg.  v. 
The  Justices  of  Pontyfool  (66  L.  T.  Eep.  444; 


(1892)  1  Q.  B.  621),  in  which  it  was  held  that  the 
licensing  justices  were  bound  under  sect.  33  of  the 
Act  of  1879  to  state  a  case  for  the  opinion  of  the 
court.  That  section,  as  I  have  already  pointed 
out,  entitles  an  aggrieved  party  who  desires  to 
question  any  "  determination  "  of  a  court  of  sum- 
mary jurisdiction  as  erroneous  in  point  of  law  to 
have  a  case  stated,  and  a  decision  not  to  grant  a 
licence  is  undoubtedly  a  "  determination  "  of  such 
court  if  the  liceni»ing  justices  are  a  court  of  sum- 
mary jurisdiction.  Though  it  is  not  necessary 
to  decide  tibe  point,  I  feel  bound  to  say  that, 
as  at  present  advised,  I  am  not  satisfied  that 
the  conclusion  arrived  at  on  this  point  in  the 
courts  below  is  a  sound  one.  LooJring  at  the 
scope  of  the  Act  of  1879,  at  the  fact  that  the 
7th  section  of  the  Act  of  1884  purports  to  be 
declaratory  and  not  enacting,  and  that  it  is  diffi- 
cult to  suppose  that  it  was  intended  to  enact  that 
every  justice  when  doing  any  act  under  any  autho- 
rity which  he  possesses  is  a  court  of  summary 
jurisdiction,  I  think  that  the  enactments  defining 
a  court  of  summary  jurisdiction  may  well  be  con- 
strued and  ought  to  be  construed  as  meaning  no 
more  than  this,  that  every  justice  is  a  court  of 
summary  jurisdiction  within  the  meaning  of  the 
Act  of  1879  or  any  other  law  relating  to  summary 
jurisdiction  in  all  matters  pertaining  to  the  exer- 
cise of  summary  jurisdiction  by  magistrates, 
however  he  may  have  derived  his  authority  to 
exercise  that  jurisdiction.  I  think  that  the  judg- 
ment should  be  reversed  and  the  appeal  allowed 
witii  costs  here  and  below. 

Lord  SHA17D. — My  Lords :  I  also  am  of  opinion 
that  the  judgment  snould  be  reversed,  and  I  have 
nothing  to  a!dd  to  the  grounds  of  judgment  which 
have  been  already  stated,  in  which  I  entirely 
concur. 

Lord  DAyBT. — ^My  Lords  :  In  this  case  the 
Court  of  Appeal,  in  deciding  adversely  to  the 
present  appellant^  have  followed  a  previous  de- 
cision of  their  own,  in  Beg.  v.  The  Justices  of 
Qlamoraanshire  (66  L.  T.  Rep.  444 ;  (1892)  1  Q.  B. 
621).  The  question  in  the  earlier  case  was  whether 
notice  of  appeal  against  a  refusal  to  renew  a 
licence  which  nad  been  served  in  the  manner  pro- 
vided by  the  Summary  Jurisdiction  ^ts,  but  did 
not  comply  with  the  requirements  of  the  Licensing 
Acts,  was  sufficient.  It  was,  therefore,  in  sub- 
stance, the  same  question  as  is  involved  in  the 
present  case.  The  Oourt  of  Appeal  held  that  the 
question  was  concluded  by  the  terms  of  the  defi- 
nition of  "court  of  summary  jurisdiction"  con- 
tained in  sect.  13,  sub-sect.  11,  of  the  Interpretation 
Act  1889  (52  &  53  Vict.  c.  63).  Lord  Esher,  M.B. 
held  that  the  provisions  of  the  Summary  Juris- 
diction Acts  as  to  procedure  are  intended  to  apply 
to  all  acts  of  justices  where  they  are  acting  as 
justices  in  any  matter  in  which  an  appeal  may 
lie.  Fry,  L.J.  agreed,  but  added  these  words :  '*  I 
desire  to  observe  that  what  we  are  holding  is  not 
that  the  Acts  of  1884  and  1889  in  substance  make 
justices  acting  as  such,  in  all  cases,  courts,  but 
only  that  they  put  them  in  the  same  position  as 
courts  of  summary  jurisdiction  for  the  purpose  of 
certain  provisions  as  to  procedure."  It  must  be 
admitted  that  the  words  of  sect.  13,  sub-sect.  11, 
of  the  Act  of  1889,  are  very  wide,  and  are  capable 
of  the  meaning  attributed  to  them  by  the  Court 
of  Appeal.  In  order  to  ascertain  whether  they 
bear  that  meaning  or  a  more  restricted  meaning. 
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one  mast  look  to  the  scope  and  purpose  of  th«> 
Act,  the  subject-matter  oi  the  enactment  itself, 
and  the  context  in  which  they  are  used.  By 
sect.  50  of  the  Summary  Jurisdiction  Act  1879  a 
court  of  summary  jurisdiction  was  defined  as 
"  Any  justice  or  justices  of  the  peace,  or  other 
magistrate  by  whatever  name  called  to  whom 
jurisdiction  is  eiven  by,  or  who  is.  or  are  autho- 
rised to  act  under  the  Summary  Jurisdiction  Acts, 
or  any  of  such  Acts."  There  were,  however,  a 
great  many  Acts  by  which  justices  were  autho- 
rised to  deal  with  certain  specified  matters  in  a 
summary  way,  and  in  most  of  them  a  mode  of 
procedure  was  prescribed.  Doubts  app^-ar  to 
nave  been  entertained  whether  the  section  applied 
to  such  ca«'es,  and  it  was  considered  desirable  to 
assimilate  the  procedure  in  all  cases  of  summary 
jurisdiction.  Accordingly,  by  the  Summary 
Jurisdiction  Act  of  1884  a  large  number  of  earlier 
enactments  enumerated  in  the  schedule,  laving 
down  a  special  procedure  wern  repealed,  and  bv 
sect.  7,  after  rncitiDg  sect.  50  of  the  Act  of  1879, 
and  reciting  that  doubts  had  arisen  as  to  whether 
the  said  section  extended  to  such  justice,  justices, 
or  magistrate,  when  acting  under  some  Act  other 
than  the  Summary  Juris<£ction  Acts,  and  it  was 
expedient  to  remove  such  doubts,  it  was  declared 
that  the  above  recited  definition  of  *' court  of 
summary  jurisdiction  in  sect.  50  of  the  Act  of 
1879  **  includes  *'  such  justice,  justices,  or  magis- 
trates  as  therein  mentioned,  whether  acting  under 
the  Summary  Jurisdiction  Acts  or  any  of  them, 
or  under  any  other  Act,  or  by  virtue  of  his  or 
their  commission,  or  by  the  common  law."  It  is 
to  be  obderved  that  the  schedule  of  enactments 
repealed  contains  the  provisions  as  to  procedure 
of  the  sections  of  the  Licensing  Act  187^,  dealing 
with  the  rocovery  of  penalties  for  the  infringement 
of  the  provisions  of  uiat  Act,  but  does  not  include 
the  sections  in  the  9  Geo.  4  and  the  Act  of  1872 
relating  to  procedure  on  the  grant  or  renewal  of 
licences  or  appeals  from  the  justices  in  such  cases. 
It  is  obvious  that  the  word  '*  acin^  "  may  mean 
acting  generally  and  in  any  capacity,  or  acting 
in  the  particular  manner  or  capacity  in  question, 
viz.,  in  exercise  of  summary  jurisdiction.  I  am 
of  opinion,  on  consideration  of  the  context,  and 
the  connection  in  which  the  word  "acting"  is 
used,  that  it  should  be  read  in  the  mora  restricted 
sense,  and  that  it  means  in  this  section  "  exercising 
summary  jurisdiction/'  and,  consequently,  that 
the  section  does  not,  according  to  its  true  con- 
struction, apply  to  justices  except  when  sitting  as 
a  court  and  exercising  summary  jurisdiction.  In 
other  words,  the  only  effect  of  the  section  is  to 
apply  the  procedure  of  the  Summary  Jurisdiction 
Acts  to  the  justices  exercising  summary  jurisdi>v 
tion,  whether  that  jurisdiction  was  derived  from 
the  Acts  themselves  or  from  some  other  source. 
It  did  not  therefore,  in  my  opinion,  alter  or  affect 
the  procedure  laid  down  bv  the  Act  of  George  lY. 
for  appeals  from  the  act  of  justices  concerning  the 
granting  or  renewal  of  licences.  I  now  come  to 
the  Act  of  1889.  Its  title  is  "  An  Act  for  Con- 
solidating Euacrments  relating  to  the  construction 
of  Acts  of  Parliament  and  for  further  shorten- 
ing the  language  uaed  in  Acts  of  Parliament."  A 
most  laudaole  ol  ject  assuredly,  but  an  Act  for 
that  purpose  is  ^he  last  place  in  which  you  would 
look  for  a  substantive  and  important  change  iu 
the  law — imposing  new  liabilities  on  Her  Majesty's 
subjects.    Sect.  M)  of  the  Act  of  1879,  and  sect.  7 


of  the  Act  of  1884,  are  repealed,  and  for  them  is 
substituted  the  sub- section  iu  question,  which 
appears  to  be  compounded  out  of  the  two  repealed 
sections.  I  regard  this  section  as  being  what  it 
purports  to  be,  a  consolidation  of  the  then  existing 
law,  and  as  not  intended  to  extend  or  alter  that 
law.  I  think  that  the  words  used  in  it  mast 
b(i  interpreted  in  the  same  sense  as  that  in 
whi'ih  they  are  used  in  the  repealed  sections, 
and  consequently  that,  according  to  the  tme 
construction  of  the  section,  it  applies  only  to 
the  justices,  when  exercising  summary  jnnsdie- 
tion,  whether  under  the  Summary  Jurisdiction 
Acts  or  any  other  authority.  Agreeing  with  Fry, 
L.J.  that  it  does  not  make  justices  in  all  oases  a 
court  of  summary  jurisdiction,  I  think,  differing 
from  that  learned  judge,  that  it  does  not  either 
have  the  effect  of  putting  them  in  the  same  posi- 
tion for  purposes  of  procedure.  I  do  not  dissent 
from  what  was  said  by  Wright,  J.,  in  giving 
judgment  in  the  present  case.  *'  It  is  incredible 
that  any  lawyer,  or  I  will  add  the  Legislatnie, 
should  have  meant  to  apply  in  that  wholesale  and 
rough-and-ready  way  the  provisions  of  the  Sam- 
maiy  Jurisdiction  Acts  to  matters  to  which  tb«y 
had  never  been  adapted,  and  were  not  at  aO 
applicable."  For  the  reasons  I  have  given  I  do 
not  think  the  Legislature  has  done  so.  I  also 
agree  that  the  refusal  of  the  justices  to  renew  tbe 
licence  was  not  an  "  order  or  conviction  "  within 
the  meaning  of  tbe  Summary  Jurisdiction  Acts ; 
but  I  so  entirely  agree  with  what  has  been  said 
by  Lord  Herschell  on  that  subject  that  I  need 
not  repeat  the  reaaons  for  my  opinion.  I  there- 
fore concur  in  the  order  which  has  been  proposed. 
Order  appealed  from  reversed,  Beepondenit 
to  pay  the  appellant's  easts  here  and  below. 

Solicitors  for  the  appellant.  Sicks,  Davia,  snd 
Hunt,  for  A.  Montague  Bradley,  Dover. 

Solicitors  for  the  respondents,  Oadden,  Soiit 
and  Holme,  for  MowU  and  Mowll,  Do^er. 


5n^eme  Cmtrt  of  |tibicat«re. 

HIGH   COURT  OF  JUSTICE- 


QUEEITS    BENCH    DIVISION. 

Saturday,  July  10, 1897. 

(Before  Gavb  and  Bidlbt.  JJ.) 

Sbal  (app.)  V,  The  Mebthyb  Ttdfil  Ubbav 
District  Council  (reaps.),  (a) 

Pvhlic  health — Drainer  sewer — Drain  eonstrueted 
on  private  ground — Liability  of  owner  to  abais 
nuisance  —  "  Single  privcde  drain  "  —  PMie 
Health  Acts  Amendment  Act  1890  {53Ab4  Viet 
c.  59),  «.  19. 

The  expression  "  sinale  private  drain  "  in  sect  19 
of  the  Public  Health  Act  1890  applies  to  a  drain, 
whether  used  for  the  drainage  of  one  or  mort 
buildings,  which  is  constructed  upon  private 
ground  and  into  which  the  public  cannot  dnin 
without  the  consent  of  the  owner, 

A  drain  was  made  at  the  back  of  a  number  of 
houses,  belonging  to  different  owners,  and  form- 
ing one  side  of  a  street.     The  drain  ran  through 

{a)  B«|iortod  by  W.  W.  OsB,  JEsq.,  fiarrlalir-Al-Law. 
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the  garden»,  and  joined  the  public  sewer  at  some 
distance  from  the  end  of  the  street^  and  it  teas  a 
drain  for  the  particular  houses  on  that  side  of 
the  street,  each  of  which  w<u  connected  theretoith 
by  a  branch  drain,  and  it  was  not  a  general 
drain  ifgio  which  any  hotises  cotdd  be  drained. 
Held,  that  the  drain  was  a  single  private  drain 
within  the  meaning  of  sect,  19,  and  that  the 
local  ctuihorUy  were  entitled  to  proceed,  under 
sect.  41  of  the  Public  Health  Act  1B75,  against 
the  owners  of  the  houses  to  compel  them  to  abate 
nuisances  in  such  drain. 

Cask  stated  by  jnstioes  of  the  peace  for  the 
county  of  Glamorgan,  sitting  at  Merthyr  Tydfil. 

Upon  the  complaint  of  the  respondents,  the  ap- 
pellant was  snmmoned  for  that  he,  beinj::  the 
owner  of  certidn  premises— Nos.  23,  30  to  36  and 
38,  GromweU-street,  in  the  parish  of  Merthyr 
Tjdfil — npon  which  a  nuisance  existed,  had  not 
abated  the  nuisance  after  notice  serred  upon  him 
to  do  so. 

The  proceedings  were  taken  under  sect.  41  of 
the  Public  Health  Act  1875,  as  extended  hr  sect. 
19  of  the  Public  Health  Act  1890,  which  the 
Urban  District  Council  had  adopted. 

The  facts  were  as  follows : 

A  large  number  of  houses  had  been  erected  by 
a  building  club,  of  which  the  appellant  was  the 
secretaiy  and  the  receiver  of  the  rents,  upon  both 
sides  of  a  new  street  called  Oromwell-street,  and 
these  houses  were  erected  and  the  drains  made  in 
accordance  with  the  deposited  plans. 

The  houses  on  the  south  side  of  the  street  were 
numbered  21  to  40. 

A  drain  was  made  by  the  club,  running  at  the 
back  of  the  houses  through  the  gardens,  and  this 
drain  joined  the  sewer  of  the  district  council, 
which  had  been  brought  by  the  council  within 
100  feet  of  the  houses,  as  required  by  the  Act. 

A  connection  from  each  house,  with  the  drain 
at  the  back,  was  made  by  a  branch  drain  from 
the  closets  and  the  slop-gratiugs. 

The  drain  commenced  at  the  back  of  the  house 
No.  40,  and  extended  from  that  point  at  the  back 
of  the  houses  until  it  reached  the  council's  sewer, 
and  it  could  not  b<^  used  by  other  premises. 

The  drain  was  found  to  be  ba^y  made,  and  it 
became  a  nuisance. 

The  justices  found  as  facts :  that  the  appellant 
was  the  owner  of  the  premises  as  denned  in 
sect  4  of  the  Public  Health  Act  1875 ;  that  the 
drain  was  a  drain  used  by  two  or  more  houses 
beloDj^ing  to  different  owners;  that  the  drain  was 
a  drain  for  the  particular  houses,  Nos.  21  to  40, 
in  Cromwell-street,  and  for  no  other  premises, 
and  that  it  was  not  a  ^neral  drain  into  which  any 
houses  could  be  drained;  that  the  drain  was  a 
nuisance  and  injurious  to  health. 

Upon  these  facts  the  respondents  contended 
that  the  drain  running  at  the  back  of  the  houses 
Nos.  21  to  40,  in  Cromwell-street  was  a  private 
drain  under  the  definition  contained  in  sub- 
aeet.  3  of  sect.  19  of  the  Public  Health  Act  1890, 
and  that  the  drain  being  a  nuisance  and 
injurious  to  health,  the  appellant  was  bound, 
nnder  sect.  41  of  the  Public  Health  Act  1875,  to 
abate  the  nuisance. 

The  appellant  contended  that  the  drain  was 
a  drain  into  which  two  or  more  houses  belong- 
ing to  different  owners  were  drained,  and  tiiat, 
tberefore^  it  came  under  the  definition  of  a  sewer  I 


contained  in  sect.  4  of  the  Public  Health  Act 
1875. 

The  justices  decided  that  the  drain  was  a 
private  drain  within  sub-sect.  3  of  sect.  19  of  the 
Public  Health  Act  1890,  and  that  the  respondents 
had  a  right  to  proceed  under  sect.  41  of  the 
Public  Health  Act  1875. 

They  therefore  ordered  the  appellant  to  abate 
the  nuisance  and  pay  the  costs  of  the  pro- 
ceedings. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  deciding  that 
the  drain  was  a  private  drain  under  sub-sect.  3 
of  sect.  19  of  the  Public  Health  Act  1890. 

Sect.  19  of  the  Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Yict.  c.  59)  provides : 

(1.)  Where  two  or  more  honees  belonfl^g  to  different 
owners  are  connected  with  a  public  sewer  by  a  single 
private  drain,  an  application  may  be  made  under  sect.  41 
of  the  Pablio  Health  Act  1875  (relating  to  complaints 
as  to  nniaances  from  drains),  and  the  local  antborify 
may  recover  any  expenses  incurred  by  them  in  execnting 
any  works  nnder  the  powers  conferred  on  them  by  that 
section  from  the  owners  of  the  bonses  in  snch  shares  and 
proportionB  as  shall  be  settled  by  their  surveyor,  or  (in 
case  of  dispute)  by  a  court  of  summary  jurisdiction. 

(8.)  For  the  purposes  of  this  section,  the  expression 
**  drain  "  includes  a  drain  used  for  the  drainage  of  more 
than  one  building. 

Macmorran,  Q.C.  (PUws  with  him)  for  the  appel- 
lant.— The  question  is  as  to  the  meaning  of 
"  single  private  drain  "  in  sect.  19  of  the  Act  of 
1890,  ana  whether  the  drain  in  this  case  comes 
within  that  description.  I  contend  that  it  does 
not.  Speaking  generally  a  **  drain "  is  what 
drains  one  house ;  a  **  sewer  "  is  what  drains  two 
or  more  houses.  Sub-sect.  3  of  sect.  19  has  been 
before  the  courts  on  several  occasions,  and  the 
decisions  up'  n  that  sub- section  have  not  been 
uniform  as  to  whether  a  drain  such  as  this  at  the 
back  of  a  I'ow  of  houses  comes  within  the  ezpi'es- 
sion  '*  single  private  drain  "  within  that  section. 
Taking  the  cases  in  order,  the  first  was  Travis  v. 
VHley  (70  L.  T.  Rep.  242 ;  (1894)  1  Q.  B.  233), 
to  which  sect.  19  «>f  the  Act  of  1890  did  not 
apply,  as  there  the  houses  belonged  to  the  same 
owner.  The  next  case  was  Self  v.  Hove  Commis- 
sioners (72  L.  T.  Rep.  234 ;  (1895)  1  Q.  B.  685), 
where  it  was  held  that  the  liability  to  abate  a 
nuisance  in  a  single  private  drain  connecting  two 
houses  belonging  to  different  owners  with  the 
public  sewer  was  upon  the  owners  and  not  upon 
the  local  authority.  Then  came  the  case  of  bill 
V.  Hair  (72  L.  T.  Rep.  629 ;  (1895  (1  Q.  B.  906), 
which  arose  under  a  local  Act  containing  a  pro- 
vision similar  to  seer.  19  of  the  Act  of  1^0,  with 
this  exception  that  it  bad  no  provision  similar  to 
sub-sect.  3  of  sect.  19.  The  only  point  of  dis- 
tinction between  that  case  and  the  present  or 
Self  V.  Hove  Commissioners  {ubi  sup.)  was,  that 
tiiere  the  drain  was  made  before  the  Act  of  1875 
was  passed,  and  it  was   held  that  a  drain  on 

Erivate  premises  which  conveyed  the  drainage  of 
ouses  belonging  to  different  owners  into  a  public 
sewer,  was  not  a  "  single  private  drain  "  within 
sect.  19.  These  cases  were  reviewed  in  the 
Mayor  of  Eastbourne  v.  Bradford  (74  L.  T.  Rep. 
762  ;  (1896)  2  Q.  B.  205),  where  Self  v.  Hove 
Commissioners  {ubi  sup.)  was  followed,  and  Hill 
V.  Hair  (ubi  sup.)  was  not  followed,  and  I  con- 
cede that  I  cannot  by  any  ingenuity  take  the 
present  case  out  of   the  wor<£  usea    by  Lord 
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Rnsaell,  C.J.  in  his  judgment  in  that  case.  The 
last  case  on  the  point  is  Beg.  v.  Mayor  of 
Haitings  (75  L.  T.  Rep.  377  ,•  (1897)  1 Q.  B.  46), 
whidk  was  also  under  a  private  Act  which  con- 
tained a  provision  similar  to  sect.  19,  bat  without 
the  provision  in  sub-sect.  3.  Under  the  Act  of 
1875  there  could  be  no  question  that  the  drain 
here  was  and  is  a  sewer,  and  that  under  that  Act 
the  liability  to  repair  that  sewer  was  in  the  local 
authority.  There  is  also  no  question  that  sect.  19 
of  the  Act  of  1890  does  not  take  away  the 
general  liability  of  the  local  authority  to  repair 
that  sewer.  The  question  is,  assuming  that  sect. 
19  of  the  Act  of  1890  enables  the  local  auUiority 
to  put  in  force  the  provisions  of  sect.  41  of  the 
Act  of  1875  in  cases  whera  houses  belonging  to 
different  owners  are  connected  with  a  sewer  by  a 
single  private  drain,  does  the  drain  in  the  pre- 
sent  case  fulfil  the  conditions  of  being  a  "  single 
private  drain  "  within  that  section  P  I  submit,  on 
the  authority  of  Hill  v.  Hair  (ubi  tup.)  that  it 
does  cot,  though  I  am  unable  to  distingmish  the 
facts  in  HiU  v.  Hair  from  those  in  Mayor  of 
Eastbourne  v.  Bradford  {ubi  sup.). 

Brynmor  JoTies,  Q.O.  and  8.  T.  Evaru,  for  the 
respondents,  were  not  called  upon. 

CjlYB,  J. — This  case  is  sufficiently  clear  upon 
the  authorities  which  have  been  referred  to  with- 
out hearing  any  argument  for  the  respondents. 
By  the  FubHc  Health  Acts  of  1848  and  1875  all 
sewers  were  vested  in  the  local  authority,  and  a 
sewer  was  described  to  be  a  drain  dealing  with 
the  drainage  of  more  than  one  house,  fi  was 
found  that  that  extreme  generality  led  to  some 
difficulty  and  one  difficulty  was  that  where  a  man 
built  two  houses  upon  his  own  land  and  made  a 
drain  which  took  the  joint  sewage  of  the  two 
houses  into  a  sewer,  that  drain  within  the 
language  and  definition  of  the  Act  of  1875  became 
a  sewer,  and  consequently  was  vested  in  the  local 
authority  and  the  local  authority  had  to  repair  it. 
That  difficulty  was  got  over  by  holding  that  the 
enactment  did  not  apply  to  a  drain  taJdng  the 
drainage  of  two  houses,  but  being,  what  was 
called,  within  the  same  curtilage;  and,  conse- 
quently that,  although  such  a  drain  appeared  to 
be  within  the  words  of  the  general  law,  it  was  not 
so,  but  that,  at  all  events  until  it  came  out  into 
public  property,  it  conld  not  be  said  to  be  a  sewer 
at  all  and  was  not  within  the  general  words  of  the 
enactment  vesting  sewers  in  the  local  authority. 
Then  there  came  another  difficulty,  namely,  where 
houses  belonging  to  different  owners  were  drained 
into  a  gener^  drain  whereby  they  were  connected 
with  the  public  sewer.  In  such  a  case  it  was  con- 
sidered hard,  and 'undoubtedly  was  hard,  that  the 
public  should  have  to  pay  for  what  was  to  all 
intents  and  purposes  a  private  drain,  and  the 
difficulty  was  that  the  public  should  have  to  pay 
for  that  drain  although  they  were  unable  to 
connect  their  drains  or  sewers  with  it.  To  meet 
that  difficulty  sect.  19  of  the  Act  of  1890  was 

Eassed,  which  applies  "  where  two  or  more 
ouses  belonging  to  ^fPerent  owners  are  connected 
with  a  pubhc  sewer  by  a  single  private  drain,'* 
and  a  drain  is  defined  as  including  a  "  drain  used 
for  the  drainage  of  more  than  one  building.*' 
That  section  gets  over  the  difficulty  caused  by  the 
definition  of  a  sewer  in  the  Act  of  1875.  What 
then  is  the  single  private  drain  to  which  sect.  19 
applies  ?    It  appears  to  me  that  it  applies  to  a 


drain  constructed  upon  private  ground  to  which 
the  public  have  not  access ;  and  the  meaaoing  and 
intention  of  the  section  is,  that  the  public  are  to 
be  relieved  from  repairing  that  which  they  are  not 
free  to  use.  The  words  *'  private  drain  '*  in  the 
section  must  be  taken  in  the  sense  not  only  that 
the  drain  is  a  drain  within  sub-sect.  3,  but  also 
that  it  is  a  drain  which  is  private  and  not  open  to 
the  public.  Where  a  drain  runs  through  private 
land  it  is  private,  and  although  you  may  go  on 
the  land  for  the  purpose  of  making  the  drain 
effectual,  yet  there  is  no  iK>wer  to  drain  other 
houses  through  the  private  land  into  this  drain. 
That  seems  to  be  the  most  reasonable  view  we  can 
take  of  the  words  "  private  drain.'*  It  may  be 
said  chat  that  view,  although  in  accordance  with 
the  decisions  in  some  of  the  former  cases,  is  not 
in  accordance  with  the  decision  in  Hill  v.  Eair 
(ubi  9up.),  to  which  I  was  a  party.  I  think,  as 
regards  HiU  v.  Hair  (ubi  sup.),  that  the  law  was 
wrongly  applied  there  if  the  dir^in  was  a  private 
drain  within  the  meaning  I  have  put  upon  it 
That  the  drain  was  a  private  drain,  it  was  said, 
must  be  inferred  from  the  fact  that  it  was  made 
through  private  ground.  It  may  be  that  it  was  a 
drain  into  which  the  owner  would  be  entitled  to 

rut  or  refuse  permission  to  other  people  to  dnun. 
it  was  in  that  position  it  would  undoubtedly 
be  a  private  drain,  and  in  that  sense  it  would 
come  within  the  suggestion  which  I  made  In 
that  case  that  a  private  drain  means  a  drain 
which  a  man  keeps  up  for  his  own  profit,  and 
not  a  drain  into  which  the  public  can  drain. 
That  is  the  substantial  distinction  with  which  we 
have  to  deal  between  the  private  drain  and  other 
sewers  which,  although  they  may  drain  only  a  very 
few  houses,  are  vested  in  the  local  authority, 
because  the  public  are  at  liberty,  whenever  they 
find  it  convenient  so  to  do,  to  drain  into  the 
latter  and  to  send  their  sewage  into  the  usual 
channel  by  that  particular  drain  or  sewer.  If 
that  is  so,  the  decision  in  HiU  v.  Hair  (uhi  rap.) 
misinterpreted  the  position  of  the  drain  in  the 
individual  case,  and  it  may  be  that  that  ought  to 
have  been  further  inquired  into.  It  is  oertainlx^ 
not  clear  on  the  report,  though  I  think  the 
inference  to  be  drawn  from  the  report  is  that  the 
drain  there  in  question  was  a  private  drain.  If  it 
was  a  private  drain,  then  the  decision  was  wrcmg ; 
but  if  it  was  not  a  private  drain  in  the  sense 
that  any  person  was  at  liberty  to  drain  into  it, 
then  I  think  the  decision  was  right.  There  is  in 
most  private  drains  a  point  where  the  drain 
ceases  to  be  private,  although  it  may  not  at  that 
point  have  actually  reached  what  is  admiUed  to 
be  the  public  sewer,  because  the  moment  it  gets 
out  of  private  property  then  it  is  vested  in  the 
local  authority  for  the  purpose  of  being  drained 
into,  and  it  can  no  lon^r  be  called  a  private 
drain,  and  the  public  can  be  called  upon  to  pay 
for  that  which  they  have  the  liberty  of  using. 
Where  the  drain  is  a  private  drain  m  the  sense 
that  the  public  cannot  drain  into  it  witJioat 
consent,  then  it  seems  to  me  that  it  comes  within 
sect.  19.  On  these  grounds  I  think  the  justices 
were  right  in  their  decision,  because  they  found 
in  this  case  as  a  fact  that  the  drain  was  a  drain 
for  the  particular  houses  No.  21  to  40,  and  that  it 
was  not  a  general  drain  into  which  other  houses 
could  be  drained.  They  have  therefore  found 
that  it  is  a  private  drain  within  the  meaning  of 
the  section,  and  their  decision  was  right. 
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RiDLVT.  J. — ^l  am  of  the  same  opinion.  A  ffood 
deal  of  difficulty  has  been  removed  in  uiese 
cases  by  the  decision  in  the  case  of  The  Mayor  of 
hfuthowme  ▼.  Bradford  {ubi  $up.).  The  finding  of 
the  justices  here  that  "  the  drain  was  a  drain  for 
the  particnlar  houses  Nos.  21  to  40  in  Crr>mwell- 
street,  and  for  no  other  premises,  and  that  it  was 
not  a  general  drain/'  corresponds  very  closely  with 
the  vords  used  by  Lord  Rassell,  C.J.  in  that  case 
where  be  says,  ppeaking  as  to  the  meaning  of  the 
word  "  prirate  "  in  sect  19,  that  he  thinks  it  means 
**adrainoriginallT  constructed  for  the  drainage 
of  one  or  more  houses  as  distinguished  from  a 
drain  or  sewer  which  any  member  of  the  public 
may  ha^e  a  right  to  use  oy  connecting  with  it  the 
drun  from  his  own  house.''  Possibly  the  use  of 
the  words  **  public  sewer  "  and  **  priTate  drain  *'  in 
sect  19  were  used  for  the  purnose  of  caution  when 
such  caution  was  not  required,  for  the  difference 
between  the  two  is  sufficiently  indicated  in 
the  Public  Health  Act  1875,  witlioat  these 
words.  When  you  once  arrive  at  the  conclusion 
that  this  was  a  single  private  drain,  there  is  no 
difficulty  in  coming  to  the  conclusion  that  the 
proceedings  were  properly,  iubtituted,  and  that 
the  decision  of  the  justices  was  correct.  The 
result  is  that  the  single  private  drain  which  con- 
nects two  or  more  houses  belonging  to  different 
owners  with  a  public  sewer,  can  now  be  proceeded 
against  under  sect.  41  of  the  Act  of  1875,  where 
previously  it  could  not  be,  because  it  was  not, 
until  the  Act  of  1890  was  passed,  within  the 
definition  of  the  word  "  drain  "  in  that  Act.  Now 
that  it  is  within  the  definition  it  is  competent  for 
the  local  authority  to  proceed  under  sect.  41  in 
such  cases.  I  think,  therefore,  that  the  decision 
of  ihejuetioeswa.  correct.      Appeal  dismund. 

Solicitors  for  the  appellant,  Morgan  and  Upjohn, 
for  John  Vaughan  and  Son,  Merthyr  Tydfil. 

Solicitors  for  the  respondents,  achultz  and  Son, 
for  QwUym  C.  James,  Merthyr  Tydfil. 


Saturday,  July  24, 1897. 

(Before  Lawbancb  and  Ridley,  JJ.) 

Wood  (app.)  v,  Thb  Mayor,  &o.,  of  Widnss 

(resps.).  (a) 

PttbUe  health — Privy  accommodation — SuhstitU' 
turn  of  iDater-closets  for  priviee — Resolution  of 
Local  Authority  requirina  particular  hind  of 
wUer-closet  —  Validity  of  resolution  —  "  SufH- 
dent "  water^closet'-Puhlie  Heath  Act  1875  (38 
It  39  Vict.  c.  55),  «.  36 

Under  sect.  36  of  the  Public  Health  Act  1875,  which 
enables  the  local  authority  to  require  the  owner 
or  occupier  of  a  house  to  provide  a  sufficient 
vsaier  closet,  earth  closet,  or  privy,  a  local 
(tuXhority  have  no  power  to  lay  down  a  general 
rule  for  the  substitution  of  a  particular  hind  of 
wUer-doset,  applicable  in  every  case,  irrespeC' 
tive  of  the  requiraments  of  the  house ;  but  tneir 
power  is  confined  to  ordering  the  individual 
owner  or  occupier  to  provide  a  sufficient  water 
eloeet,  and  it  is  for  the  authority  to  say 
whether  the  water-closet  so  provided  is  suffi^cient 
or  not.  Any  resolution  laying  down  such  a 
general  rule  is  invalid^  and  it  invalidates  also 
oH  stibsequent  proceedings  taken  thereunder. 

(a)  Aeported  by  W.  W.  Oas,  Eaq.,  BuTister-«(-LftW. 


A  local  authority  parsed  a  resolution  that  "in 
all  future  cases  of  nuisances  requiring  the  re- 
construction of  privies  and  ashpits,  the  local 
authority  do  order  that  such  privies  and  ash' 
pits,  be  converted  into  the  waste  water-closet 
system,  or  such  other  system  as  they  should 
approve  of,**  and  they  gave  notice  to  the  owner 
of  certain  houses  in  which  a  nuisance  was 
reported  to  exist,  to  provide  a  suffi^dent  privy 
and  (uhpit  on  the  waste  water-closet  system. 
This  notice  not  having  been  complied  wilh,  the 
authority  executed  the  work  and  sought  to 
recover  ike  expense  from  the  owner. 

Held,  that  the  resolution  was  a  general  resolution 
requiring  the  substitution  of  a  particular  hind 
of  water-closet  in  all  cases  ana  was  therefore 
invalid,  and  that  it  invalidated  all  the  subse- 
quent proceedings. 

Gasb  stated  by  two  justices  of  the  peace  for  the 
County  of  Lancaster. 

A  complaint  was  preferred  by  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Widnes 
(the  respondents)  against  the  appellant,  under 
sect  36  of  the  Public  Health  Act  1875,  claiming 
payment  of  6Z.  Sa.,  the  first  instalment  of  certain 
private  improvement  expenses  in  respect  of  slop 
water-closets  fixed  at  52  to  68,  Terrace-road, 
Widnes. 

This  complaint  was  heard  and  determined  at 
a  petty  sessions  held  at  Widnes  on  the  17th  Sept. 
1^6,  and  upon  such  hearing  the  justices  ad- 
judged that  the  redpoudents  recover  against  the 
appellant  the  sum  of  62.  8t.  for  debt  and  9«.  6d. 
for  costs. 

The  following  facts  were  proved : — 

The  appellant  was  the  owner,  within  the  mean- 
ing of  the  Public  Health  Act  1875,  of  nine  houses, 
52  to  68  inclusive,  Terrace-road,  Widnes,  and 
there  was  no  evidence  that  he  was  the  owner  of 
any  houses  in  Terrace-road  beyond  those  num- 
bered 52  to  ^. 

The  respondents  were  the  urban  sanitary 
authority  for  the  borough  of  Widnes. 

On  the  12th  Feb.  1895  the  respondents,  by 
their  council,  confirmed  the  following  resolution 
of  their  health  committee,  namely : 

Waste  water-oloaet  system. — ^Etesolved,  that  in  all 
fntoxe  oases  of  noiaanoea  requiring  the  reoonstraction 
of  privies  and  aahpita,  the  looal  authority  of  this 
borough  do  as  far  as  praofcioable  order  that  anoh  privies 
and  ashpits  be  converted  into  the  waste  water-oloaet 
system  as  the  looal  authority  may  from  time  to  time 
approve,  and  that  the  highway,  ^.  committee  be 
requested  to  take  atepa  for  the  adoption  of  the  first- 
named  system  generally  throughout  the  borough. 

On  the  22nd  March  1895  the  inspector  of 
nuisances  of  the  respondents  served  upon  the 
appellant  a  notice  that  there  was  a  nuisance  at 
his  premises,  Nos.  52  to  68,  Terrace-road,  caused 
by  privies  being  so  deep,  wet,  and  in  such  a  foul 
state  as  to  be  injurious  to  health,  and  the  notice 
required  that  such  privies  should  be  converted 
into  water-closets  (either  slop  water  or  cistern)  to 
abate  the  nuisance ;  and  that  unless  the  nuisance 
was  abated  by  the  3rd  May,  he  (the  inspector) 
should  be  obliged  to  report  the  matter  to  the 
sanitary  authority. 

On  the  3rd  April  1895  the  surveyor  and 
inspector  of  nuisances  reported  that  certain 
houses  in  certain  streets  within  the  borough 
(including  Nos.   52  to    68,  Terrace-road),   were 
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respectiYely  without  a  sufficient  water-closet,  earth 
closet,  or  privy,  and  an  ashpit  furnished  with 
proper  doors  and  coYerings. 

On  the  4th  April  1895  the  respondents  con- 
firmed a  resolution  of  their  health  committee  as 
follows : 

InBuffioient  privies. — ^It  appearing  to  the  looal  antho- 
rity  of  this  borough  npon  the  report  of  theb  snrreyor 
and  inspector  of  nuieanoee  that  honaea  .  .  .  Nos. 
52  to  68,  Terraoe-road  .  .  .  are  respeotively  with- 
out a  Boffieient  water-closet,  earth  doeet,  or  privy  and 
an  ashpit  fnmished  with  proper  doors  and  coverings, 
the  local  authority  do  by  written  notice  reqoire  the 
owner  or  ooonpier  of  each  of  the  said  hon«e8  within  one 
DMmth  from  the  service  of  the  notice  to  provide  a  soffi- 
ofent  privy  and  ashpit  furnished  as  aforesaid  npon 
the  waste  water-closet  system  approved  by  the  corpora- 
tion. 

On  the  23rd  April  1895  the  appellant  was 
served  by  the  town  clerk  with  a  notice  as 
follows : 

It  appearing  to  the  mayor,  Ac.,  of  the  borough  of 
Widnes,  upon  the  report  of  their  surveyor,  that  the 
following  houses,  namely,  those  numbered  52  to  68  in- 
clusive. Terrace-road,  are  each  without  a  sufficient  privy 
and  ashpit  furnished  with  proper  doors  and  coverings, 
the  mayor,  aldermen,  and  burgesses  do  hereby  require 
yon  to  provide  for  the  said  houses  within  a  period  of  one 
month  from  the  service  of  this  notice  a  sufficient  privy 
and  ashpit  furnished  as  aforesaid  on  the  waste  water- 
closet  system,  in  accordance  with  plans  which  may  be 
seen  at  the  office  of  the  surveyor.  If  this  notice  be  not 
complied  with  the  mayor,  &c.,  will  do  the  work  .  .  . 
and  will  recover  in  a  summary  manner  from  you  the 
expenses  incurred  by  them  in  so  doing. 

This  notice  was  not  complied  with  in  respect  of 
any  of  the  appellant's  houses ;  and  thereupon,  on 
the  11th  June  1895,  the  respondents  confirmed  a 
resolution  of  their  health  committee,  which,  deal- 
ing with  insufficient  privies  and  referring  to 
the  resolution  confirmed  on  the  9th  April,  pro- 
vided : 

That  the  borough  surveyor  proceed  with  the  re- 
construction of  the  ashpits  therein  mentioned  in 
accordance  with  the  notices  served  npon  the  several 
owners. 

The  borough  surveyor  thereupon  proceeded  to 
reconstruct  tne  privies  and  ashpits  m  the  appel- 
lant's houses,  and  executed  all  the  work  necessary 
to  be  done  in  relation  thereto  in  accordance  with 
the  notice  of  the  23rd  April  served  upon  the 
appellant. 

On  the  11th  Feb.  1896  the  respondents  con- 
firmed a  resolution  of  their  finance  committee, 
headed  "  Private  improvement  expenses." 

Beconstruction  of  privies  and  aahpite.  That  the 
looal  authority  do  hereby  order  and  declare  such 
expenses  to  be  payable  by  six  inatalments  by  the  owner 
of  the  premises  for  the  time  being,  the  first  instalment 
to  be  payable  on  demand,  &c. 

The  expenses  incurred  by  the  respondents  in 
reconstructing  the  privies  and  ashpits  in  the 
appellant's  houses  in  accordance  with  the  notice 
dated  the  23rd  April  1895  amounted  to  371.  Ss., 
and  the  appellant  refused  or  neglected  to  pay  the 
same.  The  greater  part  of  such  expenses  was  for 
the  construction  of  water-closets  in  substitution 
for  privies.  The  respondents  declared  the  sum 
of  S7L  88.  to  be  payable  by  instalments,  the  first 
of  which  {6L  88.)  became  due  and  payable  in 
Mai*ch  1896,  but  was  not  paid  by  the  appellant. 

It  was  contended  on  oehalf  of  the  appellant  ^ 


that  the  resolution  confirmed  on  the  12th  Feb. 
1895  was  invalid,  and  that  the  notice  dated  the 
23rd  April  1895  was  invalid  because  (amongst 
other  reasons)  such  notice  did  not  give  the  ap^ 
lant  the  option  of  providing  a  sufficient  water- 
closet,  earth  closet,  or  privy,  and  an  ashpit,  and 
because  such  notice  required  the  work  to  be  done 
in  accordance  with  a  general  plan  or  STStem 
adopted  by  the  respondents. 

It  was  contended  on  bebaJf  of  the  reroondents 
that  the  resolution  of  the  12th  Feb.  1895  was 
valid,  and  that  under  any  circumstances  it  waa 
not  material  to  the  present  case ;  that  the  basis 
of  the  proceedings  was  the  report  of  the  surveyor 
confirmed  by  the  respondents  on  the  9th  April 
1895 ;  that  the  notice  served  on  the  appellant  of 
the  23rd  April  1895  was  not  invalid,  and  that 
such  notice  did  not  require  the  work  to  be  done 
in  accordance  with  a  general  plan,  but  was  given 
upon  the  report  of  the  borough  surveyor  and 
inspector. 

The  justices  held  that  the  contention  of  the 
respondents  was  riffhr,  that  the  proceedings  were 
regular,  and  that  the  appellant  was  liable  to  pay 
to  the  respondents  the  amount  claimed. 

The  questions  for  the  opinion  of  the  ooart 
were :  1.  Whether  the  resolution,  confirmed  the 
12th  Feb.  1895  was  valid,  or  if  not,  whether  it 
invalidated  the  subsequent  proceedings.  2. 
Whether  the  notice  dated  the  23rd  April  1895 
was  a  valid  notice  under  sect.  36  of  the  Public 
Health  Act  1875.  3.  Whether  l^e  appellant  was 
liable  to  pay  the  sum  of  37Z.  88.,  expenses  in- 
curred by  the  respondents  for  executing  the  work 
in  accordance  with  the  notice  of  the  23rd  April 
1895. 

There  were  other  questions,  but  in  view  of  the 
judgment  they  are  not  now  material. 

Sect  36  of  the  FubHc  Health  Act  1875  (38  &  39 
Vict.  c.  55)  provides : 

If  a  honee  within  the  dietriot  of  a  looal  anthoritf 
appears  to  snob  aathoriry  by  the  report  of  their  tor- 
veyor  or  inspector  of  nnieanoeB  to  be  without  a  anffioieut 
water-oloeet,  earth  oloeet,  or  privy,  and  an  ashpit  for- 
nished  with  proper  doors  and  ooveringa,  the  looal  aoiho- 
rity  shall,  by  written  notice,  require  the  owner  ur  ooon- 
pier of  the  house,  within  a  reasonable  time  tbereiii 
specified,  to  provide  a  sufficient  water-closet,  eerth* 
closet,  or  privy,  and  an  ashpit  furnished  as  aforesaid,  or 
either  of  them,  as  the  case  may  require.  If  such  notioe 
is  not  complied  with  the  local  authority  may  .  .  . 
do  the  work  thereby  required  to  be  done,  and  may 
recover  in  a  summary  manner  from  the  owner  the 
expenses  incurred  by  tbem  in  ho  doing,  or  may  by  order 
declare  the  same  to  be  private  improvement  expenses. 

C.  A,  Bu88eUf  Q.C.,  (Bycroft  with  him),  for  the 
appellant. — The  main  question  here  is  ss  to  the 
validity  of  the  resolution  confirmed  on  the  12th 
Feb.  1895.  We  submit  that  that  resolution  is 
invalid,  because  it  purports  to  lay  down  a  general 
rule  dealing  with  whole  blocks  of  houses,  aud  a 
whole  district,  and  it  atti^mpts  to  enforce  upon  a 
whole  district  the  substitution  for  privies  of  a 
particular  kind  of  water-closet,  namely,  the  waste 
water-closet  system,  or  some  other  general  system 
of  which  they  may  at  any  time  approve-  The 
powers  of  the  local  authority  in  the  matter  are 
conferred  by  sect.  36  of  the  Act,  and  that  section 
merely  gives  them  power  to  order  the  owner  or 
occupier  of  any  house  "to  provide  a  sufficient 
water-closet,  earth  closet,  or  privy  and  an  ashpit" 
When  their  surveyor  or  inspector  reports  that  a 
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paitioolar  house  within  their  district  is  without  a 
snffiraent  water-eloeet,  Ac.,  then  they  can  order 
ifae  owner  or  oecnpier  of  tibat  house  to  provide  a 
soffioient  water-closet,  Ac, ;  bat  they  must  exer- 
cise their  discretion  in  each  partienhur  case ;  and 
thflj  must  leaye  it  to  the  owner  in  each  case  to 
proTide  what  he  thinks  is  a  sufficient  water-closet. 
In  this  case  thefjr  have  laid  down  a  general  rale 
imposing  a  parhodlar  kind  of  water-closet,  and 
in  doing  so  they  were  clearly  exceeding  their 
authori^: 

Tinkler  t.  Wandmoorth  Dxitrict  Boa/rd  of  TTorlcf ,  30 
L.  T.  Bsp.  O.  S.  146 ;  31  L.  T.  Rep.  O.  S.  27 ;  2 
De  G.  A  J.  261. 

If  the  resolution  of  the  12th  Feb.  is  invalid,  then 
411  the  subsequent  proceedings,  which  are  founded 
upon  that  resolution,  are  iniralid  also,  and  the 
appellant  is  entitled  to  succeed. 

JfeCoZZ,  Q.G.  {Bomey  with  him)  for  the  respon- 
dents.— ^It  is  dear  onder  the  section  and  upon 
the  authorities  that  the  local  authority  has  power 
to  Older  the  substitution  of  watcHr-closets  for 
privies: 

Vettry  of  Bt  Luke**,  Middleiem  v.  Lewis,  5  L.  T. 

Bep.  608 ;  1  B.  A  8.  865 ; 
BegleY,  Bhefheme  Local  Board,  decided  the  18th 
Marbh  1880,  and  referred  to  in  46  J.  P.,  at  p.  675. 

EargreaeeM  v.  Tof^lm  (8  L.  T.  Bep.  149;  3  B.  &  S. 
613),  decided  upon  a  similar  section  in  the  Public 
Heakh  Act  1846,  shows  that  the  discretion 
as  to  what  works  are  necessary  in  such  cases, 
is  vested  in  the  locsl  auUiori^.  The  discre- 
tion, therefore,  as  to  such  works,  is  vested 
by  the  Legislature  in  the  local  aul^ority  with 
a  ri^ht  of  appeal  under  sect.  268  to  the  person 
aggrieved.  Ttiere  is  nothing  to  show  m  the 
piSBCut  case  that  the  local  authority  treated 
the  amMUant's  houses  as  coming  within  one 
ceneraf  plan,  or  that  they  did  not  inquire  into  the 
nets  with  regard  to  eaioh  ol  these  houses.  The 
^solution  of  the  12th  Feb.,  theraldre,  is  valid,  but 
even  if  it  be  invalid,  that  would  not  invalidate  the 
sobseqnent  prooeedmgs  which  wece  all  regnkur, 
lad  would  not  prevent  the  local  authority  from 
fsoovering  these  expenses  which  they  have 
aotoally  incurred  after  due  notice  for  works  which 
their  surveyor  found  to  be  necessary  under  the 
section.  The  decision  of  the  justices  was  there- 
fore light.    Hie  also  referred  to 

Bm  parte  WhUefwreh,  6  Q.  B.  Div.  545 ; 
Jb  parte  Baiundere,  11  Q.  B.  Div.  191. 

C.  A.  BueeeU,  Q.O.  in  reply. 

Lawbahcv,  J. — ^The  first  question  we  are 
called  upon  to  decide  in  this  case  is  whether  the 
resolution  of  the  12th  Feb.  1895  was  valid,  or,  if 
Qot»  whether  it  invalidated  the  subsequent  pro- 
iseeding^.  If  that  question  were  found  in  fiekvour 
•of  the  appellant,  all  the  others  would  become 
immaterial.  [The  learned  judge  having  stated 
the  facts  as  above  set  out,  proceeded:]  The 
qtieBtion  is,  whether  the  resolution  of  the  12th 
Feb.  was  a  valid  resolution,  and  that  turns  on  the 
<»nstniciaon  of  sect.  36  of  the  Public  Health  Act 
1875.  That  resolution  in  effect  was  this,  that  in 
all  cases  of  priviee  wherever  the  exist^ice  of  a 
nuisance  re<iuired  the  reconstruction  of  a  privy 
or  an  ashpit,  such  priries  or  ashpits  should  he 
eonvertei  into  the  waste  water-closet  system,  or 
into  such  other  water-closet  system  as  the  local 

-Snthoriiy  abnnlii   approve,       "fj^  Is.  noL.dfiaUfid  by 
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to  order  the  substitution  of    water-closets  for 
priviee,  if  that  were  thought  to  be  proper;  but 
the  objection  which  is  taken  for  the  appellaut  is 
that  the  local  authority  in  this  resolution  nave  laid 
down  a  general  rale  irrespective  of  the  require- 
ments  of  a  particular  house  for  the  substihition 
of  a  particular  water-closet.     It  is  said  by  the 
appellant  that  the  local  authority  in  doing  that 
have   exceeded   their    powers,    and   have    done 
what  they  had  no   right   to   do.     It  is   clear 
that   there   was    at   the    first    this    resolution 
of   the    12th    Feb.   that  in  aU   oases,  without 
considering   the  requirements    of   a   particular 
house,  privies  should  be  converted  into  the  waste 
water-closet  system,  and  the  resolution  dealt  with 
whole  blocks  of  houses.     The  local  authority  has 
laid  down  a  general  role  for  the  substitution  of 
a  particular  water-Ksloset,    without  reference   to 
the  circumstances  of  the  particular  case.     That, 
in  my  judgment^  they  were  not  entitled  to  do. 
The   case   of    TinJder  v.    Wandeioorth   Dietrict 
Board  of  Works  {ubi  ettp.)  is  a  clear  authority 
upon  that  point.    What  the  local  authority  mjost 
do  is  this :  they  must  inquire  into  the  particular 
requirements  of  each  house,  and  it  may  be  that 
they  may  say  to  the  owner  of  every  house,  "  jrou 
must   substitute   a   water-closet   for   the  privr 
which  has  hitherto  existed."    That  is  not  denied, 
and,  in  fact,  there  is  authority  for  it ;  but  I  think 
the  only  right  they  have  under  the  Public  Health 
Act  is  to  &ve  what  is  therein  called  a  sufficient 
water-closet.    They  are  not  entitled  to  say,  "  you 
shall  have  it  of  a  particular  pattern  or  a  piurilicular 
kind  or  size,  or  on  any  particular  system.'*     If 
they  have  got  a  sufficient  water-closet,  that  is,  a 
water-closet  which  is  sufficient  in  the  sanitary 
sense,  that  is  all  they  have  a  right  to  call  upon 
the  owners  of  the  houses  to   substitute.    Here 
they  seem   to    have    made  a  general  mle   for 
the  substitution  of  a  particular  kind  of  water- 
closet,  and  that  seems  to  me  to  be  against  all  the 
authorities.    That  being  so,  I  come  to  the  con- 
clusion that  the  first  question  should  be  answered 
that  the  resolution  of  the  12th  Feb.  1895  was  not 
valid,  and  not  being  valid,  the  subseauent  pro- 
ceedings were  invalid  also,  as,  if  they  nad  power 
to  pass  this  resolution,  they  would  have  no  power 
to  enforce   it.     Therefore,  I    answer   the  first 
question  by  saying  that  the  resolution  was  not 
valid,  and  that  it  invalidated  the  subsequent  pro- 
ceedings.   The  other  questions  it  is  unnecessary 
to  decide. 

RiDLBY,  J. — I  am  entirely  of  the  same  opinion. 
I  think  the  question  here,  as  has  been  pointed 
out,  was  whether  this  was  a  case  where  the  local 
authority  were  enforcing  upon  the  whole  borough, 
or  upon  a  district  of  the  borough  as  in  this  case, 
a  general  rule  under  which  there  would  be  an 
obfigation  on  the  part  of  the  occupiers  to  adopt 
their  particular  system  of  water-closets,  or  whether 
it  was  a  case  in  which  the  local  authority  had,  as 
they  have  power  to  do,  exercised  their  discretion 
in  each  case,  and  required — ^what  the  statute  s'\ys 
they  ought  to  require — a  sufficient  water-closet  to 
be  provided  by  each  occupier.  If  it  was  a  general 
role  which  thev  were  seeking  to  enforce  opon  a 
district  of  the  oorough,  it  does  not  appear  to  me, 
upon  the  authorities,  that  it  was  withm  their  com- 
petence to  do  that.  It  is  not  necessary  to  go 
tJnrough  thn  authorities  at  length,  but  the  distinc- 
tion remains,  and,  in  my  judgment,  it  seems  to  ha 
a  good  one,  that  if  a  general  rule  for  the  sub- 
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Btitution  of  water-closets,  or  a  forHcri,  of  one 
particular  kind   of  water-closet,  for   priyies,  is 
sought  to  be  enforced  throaghont  the  district, 
that  is  not  within  the  competence  of  the  local 
authority  to  do.    The  intention  of  the  Act  is,  in 
the  first  place,  that  the  local  authority  shall  not 
insist  upon  any  particmlar  stamp  or  pattern  of 
water-closet,  but  that  the  occupier  shall  have  the 
choice  for  himself.    I  do  not  see  how  it  is  possible 
to  contend  the  contrary.    What  they  can  say  to 
each  person,  or  each  occupier,  is,  **  We  give  you 
notice  to  provide  a  sufficient  water-closet/'    Such 
occupier  may,  if  he  chooses,  provide  what  he 
thinks    proper,  and   it   is   then    for   the   local 
authority  to  say  whether  that  is  a  sufficient  water- 
closet.    But  it  appears  to  me  that  it  is  a  totally 
AilEerent  thing  to  give  to  a  local  authority,  what 
the  local  authority  in  this  case  appear  to  me  to 
be  claiming,  the  right  to  enforce  throughout  a 
district  of  the  borough  the  adoption  of  a  par- 
ticular stamp  of  water-closet.    How  do  the  resolu- 
tions and  reports  set  out  in  the  case  bear  upon 
the  subject?    This  resolution  of  the  12th  Feb. 
is   almost  conclusiTe    to  show  that  they  were 
adopting  a  general  rule  throughout  the  borough. 
The    resolution    means    this,    that    the    local 
authority  are  to  determine  what  is  to  be  the 
^articular    sort    of    water-closet,    and    in    the 
nrst  instance  they  pitch  upon  the  waste  water- 
eloset  system,  and  that  is  to  be  enforced  by  them 
upon  the  borough.    Then  the  borough  surveyor 
under   that   resolution   reports  that   a   certain 
number  of  houses  occupying  apparently  a  dis- 
trict of  the  borough,  and  numbered  consecutivelv, 
are  without  water-closets,  &c.,  using  the  words 
in  sect.  36  of  the  Act.    The  next  step,  in  order 
to  carry  out  the  resolution,  is  to  give  notice,  and 
the  notice  is  given  whereby  the  waste  water- 
oloeet  system  is  required  to  be  provided,  not  by 
the  owner  of  each  house,  but  oy  the  owner  A 
•ach  batch  of  houses  and  no  inquiry  even  is 
made  whether  there  is  a  separate  occupier  for 
each  house,  who  may  require  and  wish  to  have 
a  separate  and  a  different  sort  of  water-dosei^ 
which  he   has  a  right  to  do  so  long  as  it  is  a 
sufficient  one.      The   notice   deals    with   whole 
batches  of  houses  at  once.    I  think  that  is  not 
what  was  intended  by  the  Act,  however  desir- 
able it  may  be  that  everyone  should  have  the 
same  sort  of  water-closet.    It  was  not  intended 
by  the  Act  of  1875,  as  I  read  it,   that  such 
uniformity  should  be  enforced  under  this  section 
upon  every  inhabitant  of  the  borough.    For  theae 
reasons   I  think  the  local  authority  has  gone 
beyond  its  jurisdiction  in  this  matter  and  has 
not  proceeded  in  the  proper  manner,  although 
it  may  be  regretted  that  these  ashpits  and  privies, 
which  are  probably  insufficient,  have  not  been 
remedied  in  the  way  that  is  required.    I  think 
the  appellant,  ther^ore,  is  right  in  contending 
that  this  was  an  endeavour  to  enforce  a  genenu 
rule  re(^uiring  a  particular  stamp  of  water-closet, 
which  IS  beyond  the   jurisdiction  of  the  local 
authority  to  do.    I  think  that  that  point  having 
once  been  decided,  the  other   proceedings   are 
invalid,  because  they  all  hang  upon  that  question, 
aod  the  question  must  be  determined  in  fiivour  of 
the  appellant.    What  I  base  my  opinion  upon  is 
that  the  discretion  of  the  local  authority  ought  to 
be  exercised  in  each  caae,  and  that  the  occupier 
ought  to  have  the  cnance  of  providing  that  suffi- 
cient water-closet  which  is  mentioned  in  the  Act. 


In  theee  two  particulars  I  think  the  local  authorily 
has  gone  bej^ond  its  jurisdiction,  and  I  thereloie 
agree  that  this  appeal  shouid  be  allowed. 

Appeal  allowed  wiih  coeis  and  order  of  jiu- 
Heee  reecinded. 

Solicitors  for  the  appellant,  Alfred  tfrtMcly, 
Bon  and  Co,,  Manchest^. 

Solicitors  for  the  respondents,  Sha^rpe,  Parker, 
and  Co.,  for  H,  8.  Oppenheim,  town  derk, 
Widnes. 


Thureday,  Jtdy  29, 1897. 

(Before  Collins  and  Riblet,  JJ.) 

Hatton  (app.)  V.  Tbeebt  (resp.).  (a) 

Local  government  —  Bicycle — Biding  bicycle  o» 
highway  at  night  without  lighted  lamp — Powr 
of  police  officer  to  arrest  (mender — ABeauU-^ 
Hiahway  Act  1835  (SAB  WtU.  4,  e.  50),  m.  78, 79 
^Local  Government  Act  1888  (51  A  52  Ftei. 
c.  41), «.  85. 

A  police  constable  h<u  no  power  to  apprekeind  a 
pereon  who  is  riding  a  hieyde  on  thenighwc^  at 
ni^t  witJiout  having  a  lighted  lamp,  as  re- 
quired by  the  regulations  contained  in  mc^.85 
of  the  Local  Oovemment  Act  1888,  as  the  provi- 
sion in  that  section  declaring  bicycles  to  be 
carriages  within  the  meaning  of  the  Highvfoii 
Acts,  does  not  include  or  incorporate  the  power 
to  arrest  without  a  warrant  given  by  sects.  78 
and  79  of  the  Highway  Act  1835 ;  and,  conse- 
quently, if  a  constable,  for  the  purpose  of  obiain- 
tng  the  ncmie  and  adaress  of  the  offender,  who 
refuses  to  stop  when  called  upon,  stop  the  bisvck, 
and  thereby  throw  the  rider  to  the  ground,  he  is 
guiUy  of  assault. 

Oabe  stated  by  justices  of  the  peace  for  the 
county  of  Somerset 

At  a  pet^  sessions,  held  at  Keynsham,  in  the 
oounir  of  Someraet,  on  tiie  26th  Feb.  1897,  the 
appellant  was  summoned  by  the  respondent  (& 
pouce  constable  of  the  county  of  Somerset),  for 
that  he,  the  appellant,  had  committed  an  oftenoe 
lu^ainst  sect.  85  of  the  Local  Qovenmient  Act  1888 
(51  &  52  Yict.  c.  41),  by  riding  his  bicycle  on  the 
highway  at  Keynsham,  on  the  17th  Jan.  1897, 
without  carrying  a  lamp  so  constructed  and  plaoed 
as  to  exhibit  a  Ught  in  the  direction  in  which  he 
was  proceeding,  and  so  lighted  and  kept  lighted 
as  to  afford  adequate  means  of  signaUing  the 
approach  or  position  of  the  carriage. 

The  char^  against  the  appellant  was  proved, 
and  the  justices  imposed  the  mitigated  penalty  of 
2s.  ed. 

At  the  same  petty  sessions  the  re^ndent 
appeared  in  answer  to  a  summons  issued  on  the 
complaint  of  the  appellant,  who  alleged  that  the 
respondent  on  the  same  day  did  unlaimilly  assaolt 
and  beat  the  appellant  by  pushing  or  causing  him 
to  fall  from  his  bicycle  which  ne  was  then  and 
there  riding  on  the  hiffhway. 

The  complaint  of  tne  appellant  was,  that  the 
respondent  had  stopped  hun  by  catching  hold  of 
his  oicycle  and  thereby  causing  him  to  ful  off. 

It  was  proved,  and  the  justices  found  as  a  fact, 
that  upon  the  17th  Jan.  the  respondent  was  acting 
as  a  police  officer  on  duty  m  the  parish  w 
Keynsham,  and  that  about  10  p.m.  he  saw  the 
appellant  approaching  him  ridinjg  a  bicycle ;  he 
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tbat  the  appeUant  had  no  light  attached  to 
Ub  hksjole  and  ne  therenpon  callM  the  appeUant 
to  stop  in  order  that  he  might  asoertain  his  name 
and  aadreea  and  to  present  a  oontinnanoe  of  the 
-offaioe.  The  appellant  and  a  witness  called  on 
hm  hehali,  who  was  ridinff  with  him,  sta^fced  that 
they  did  not  hear  the  call«  and  the  justices  did 
not  find  as  a  fact  that  they  did.  The  appellant 
fuled  to  stop,  and  therenpon  the  respondent 
caught  hold  of  the  handle  har  of  the  bicycle  and 
the  appellant  fell  to  the  ground,  such  fall  being 
occasioned  br  the  act  of  me  respondent  in  catch- 
inghold  of  the  bicyde. 

The  justices  found  as  a  fact  that  the  respondent 
did  not  know  the  name  or  address  of  the  appel- 
Iftot^  and  they  were  of  opinion  that  the  appellant's 
name  and  address  coula  not  haye  been  ascertained 
in  any  other  waj^  than  by  stopping  him,  and  they 
were  also  of  opinion  that  in  so  stopping  him  the 
Tespondeiit  was  acting  in  pursuance  of  nis  duty, 
and  they  found  as  a  fact  that  he  used  no  more 
f aroe  than  was  necessary. 

The  justices  were  of  opinion  that,  as  the  appel- 
lant was  committing  an  offence  punishable  on 
■mnma^  conviction  within  view  of  the  police 
nonstable  (the  respondent),  he,  the  respondent, 
was  justified  in  stopping  him  and  did  stop  him  in 
Older  to  preyent  a  continuance  of  the  offence, 
and  for  the  purpose  of  ascertaining  his  name  and 
addiess. 

The  justices  dismissed  the  complaint  of  the 
appeDant  against  the  respondent. 

The  question  of  law  for  the  opinion  of  the  court 
was,  whetiier  the  justices  were  right  in  dismissing 
the  complaint  of  the  appellant. 

Sect  78  of  the  ffighway  Act  1835  (5&6  Will.4, 
^50),  after  enumerating  seyeral  offences  by 
driTera  of  waggons  or  carts  on  the  highway, 
prorides: 

Sroy  penon  ao  offendfaig  in  any  of  the  oaaea  af ore- 
«aid,  and  being  ooorioted  of  any  eooh  offenoe  .  .  . 
befora  aigr  two  jnatioes  of  the  peaoe,  ahall,  in  addition  to 
any  ox?il  aotibn  to  whioh  he  may  make  himself  liable, 
tor  eyety  anoh  offenoe  forfeit  any  tram  not  exoeeding  flye 
foondi  in  ease  aadh  driyer  ahiJl  not  be  the  owner  of 
■Bflh  waggon,  oart,  or  other  oarriage,  and  in  oaae  the 
offender  be  the  owner  then  any  tram  not  exoeeding  ten 
povada,  and  in  either  of  the  aaid  oaaee  ahaU,  in  default 
«f  payment,  be  oommitted  to  the  oommon  gaol,  there  to 
be  kept  to  hard  labour  for  any  time  not  exoeeding  aiz 
veeb;  and  eyery  anoh  driyer  offending  in  either  of  Uie 
•rid  eaaea  ahall  and  may  by  the  authority  of  thia  Aot, 
witt  or  without  any  warrant,  be  apprehended  by  any 
PflEKm  who  ahall  aee  anoh  offenoe  committed,  and  ahall 
ba  eonyeyed  before  any  jnstioe  of  the  peaoe  to  be  dealt 
vift  aooording  to  law. 

Sect  79  proyides : 

And  whereas  offenoea  may  be  oommitted  againat  thia 
Aat  hj  persona  whoae  names  are  unknown  to  the  anr- 
y^jor,  aaaiatant  anryeyor,  or  diatriot  anryeyor;  be  it 
teief ore  enaoted,  that  it  ahall  be  lawful  for  the  anryeyor 
.  .  or  any  other  person  witneaaing  the  oommiaaion 
of  the  offenoe,  without  any  other  autiiority  than  thia 
Aet,  to  aeiie  and  detain  audi  unknown  peraon  who  ahall 
aoBBmit  a^y  anoh  offenoe,  and  take  him  forthwith  before 
nj  justioe  of  the  peaoe,  Ac. 

Sect  85  of  the  Local  Qoyemment  Act  1888 
<51  &52  Yict  0.  41)  proyides : 

(1.)  •  .  .  All  proyiaiona  of  any  publio  or  priyate 
Aeti,  m  ao  far  aa  they  giye  power  to  any  local  authority 
ta  mkB  Vye-lawa  for  regulating  the  uae  of  bioydea, 
Woydea,  ydodpedea,  and  other  aunilar  maohinee,  are 


hereby  repealed,  and  bieydes,  trioyolea,  yelocipedea,  and 
other  aindlar  maohinee,  are  hereby  deolared  to  be  oar- 
riagea  within  the  meaning  of  the  Highway  Acta ;  and 
the  following  additional  regnlationa  ahall  be  obaeryed  by 
any  peraon  or  peraona  riding  or  being  upon  auch 
oarriage :  (a)  During  the  period  between  one  hour  after 
Bunaet  and  one  hour  before  Bunriae,  eyery  person  riding 
or  being  upon  auoh  oarriage  shall  oarry' attached  to  the 
oarriage  a  lamp,  whioh  shall  be  so  oonatruoted  and 
placed  as  to  exhibit  a  light  in  the  direction  in  which  he 
la  proceeding,  and  so  lighted  and  kept  lighted,  aa  to 
afford  adequate  means  of  signalling  the  approach  or 
position  of  the  carriage. 

(2.)  Any  person  aummarily  conyicted  of  offending 
against  the  regnlationa  made  by  thia  aection,  shall  for 
each  and  eyery  auch  offence  forfeit  and  pay  any  aum 
not  exceeding  forty  ahillinga. 

Horace  Avory  (Kervrieh  and  Qregory  with  him) 
for  the  appellant. — I  submit  that  the  action  of  the 
respondent,  in  taking  hold  of  and  stopping  the 
bicycle,  and  thereby  throwing  the  appellant  to 
the  ground,  was  clearlr  in  law  an  assault,  and 
that  it  cannot  be  justified  unless  the  respondent 
had    statutory   authority  for   so   acting.     The 
stopping  and  detaining  the  appellant,  eyen  for 
the  puipose  of  obtaining  his  name  and  address, 
was  in  Leiw  an  arrest  of  tiie  appellant,  and  unless 
such  arrest  can  be  justified  either  at  common  law 
or  by  statute,  it  would  be  an  assault.    At  common 
law  a  police  constable  has  power  to  arrest  without 
warrant  a  person  who  has  oommitted  a  felony,  or 
whom  he  reasonably  suspecte  to  have  committed 
a  felony,  or  on  yiew  of  a  breach  of  the  peaoe,  or 
where  there  is  reasonable  ground  for  apprehend- 
ing a  breach  of  the  peace.    He  may  also  arrest 
yrithout  warrant  in  cases  where  the  authority  so 
to   arrest   is   expressly  giyen   by  a   particular 
stetute.    But  apui)  from  these  cases,  as  a  general 
proposition,   a  person  cannot   be   apprehended 
without  warrant  for  an  offence  punishable — as  the 
offence  in  the  present  case  is-^on  summary  con- 
yiction,  unless  there  is  an  express  stetutory  power 
so  to  arrest.    To  show  how  strictiy  this  raie  has 
been  construed  I  refer  to  Jones  y.  Owen  in  1823 
(2  D.  &  R.  600) ;  and  Codd  y.  Cdbe  (34  L.  T.  B^. 
453 ;  1  Ex.  Diy.  352),  where  Bramwell,  B.,  m  a 
considered  judgment,  said :  "  As  a  general  rule, 
subject  to  certun  exceptions  mostly  created  by 
stetute,   a  police  officer  cannot  anrest  without 
warrant  a  person  not  charged  with  felony."    In 
Jones  ▼.  Owen  {ubi  sup.),  wnich  arose  under  the 
old  Highway  Act,  13  Geo.  3,  c.  78,  secte.  60  and  61 
of  which  contained  proyisions  similar  to  sect.  78 
of  the  Aot  of  1835,  the  action  was  for  trespass  for 
assault   and   false   imprisonment   for   stopping 
horses  on  the  highway  in  order  to  see  the  name 
of  the  owner  of  the  waggon,  as  it  was  alleged 
that  the  driyer  was  committing  oiSsnces  under  the 
Act  by  riding  in  the  waggon  and  attempting  to 
conceal  the  name  of  the  owner.    The  defen£mt 
laid  hands  on  the  driyer  and  remoyed  him  from 
one  part  of  the  waggon  to  another,  and  the  court 
there  held  that  the  act  of  the  defendant  was  a 
trespass  which  gaye  a  right  of  action.    In  Beg,  y. 
EcUon  (59  J.  P.  506),  which  was  a  case  similar  to 
the  present,  being    a  summons  against  a  police 
consteble  for  assault  for  stopping  a  bicycle  in 
order  to  obtain  the  name  and  address  of  the  rider 
and  thereby  throwing  the  rider  to  the  ground, 
the  Hi^hgate  justices  neld  that  this  was  an  arrest 
and  being  unjustifiable  was  an  assault,  and  the 
defendant  did  not  think  it  necessary  to  bring  the 
case  to  the  High  Court.    The  defendant  theiwore 
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cannot  justify  at  common  law,  and  he  caamot 
justify  under  the  statute.  Here  we  haye  two 
separate  statutes  dealing  with  two  separate  classes 
of  offences,  and  it  is  onfy  for  offences  under  the 
Act  of  1835  that  the  statute  sives  power  to  arrest, 
and  if  the  court  were  to  read  one  of  the  statutes 
into  the  other,  so  as  to  make  the  power  to  appre- 
hend given  hy  the  Act  of  1835  applicable  to  an 
ofFence  created  for  the  first  time  dy  the  Act  of 
1888,  that  would  not  be  construing  the  Acts,  but 
laying  down  a  new  Act  altogether.  It  is  a  general 
rme  that  where  the  statute  creates  a  new  offence 
(as  this  Act  of  1888  creates  the  new  offence  of 
ridinff  a  bicrde  on  a  highway  at  night  without 
a  light),  and  lays  down  a  certain  remedy,  that 
temedy,  and  no  other,  can  be  followed. 

/.  A,  Foote  for  the  respondent. — ^The  case  of 
Beg,  y.  Eaton  (ubi  tup.)  differs  from  the  pre- 
sent, as  in  that  case  the  complaint  against  the 
rider  of  the  bicycle  was  in  respect  of  an  offence 
committed  a  week  preriously,  whereas  in  the  pre- 
sent case  the  offence  complaiiied  of  was  actually 
beine  committed  at  the  time  tibe  constable  inter- 
fered. The  section  assumes  that  the  offence  is 
committed  when  it  is  dark,  and  therefore,  unless 
the  constable  can  have  some  special  power  to  stop 
the  offender,  the  remedy  would  be  useless  and  the 
statute  in  that  respect  reduced  to  a  nullity.  The 
whole  argument  in  favour  of  the  respondeat  rests 
on  the  word  "  additional "  in  sect  85  of  the  Act 
of  1888,  and  when  the  section  says  the  following 
"  additional  regulations "  shall  be  observed,  it 
means  that  such  regulations  "  shall  be  added  to  " 
the  reg^ulations  in  force  under  the  Act  of  1835, 
thereby  incorporating  the  provisions  of  the  one 
Act  with  the  other,  and  applying  the  provisions 
of  sects.  78  and  79  to  these  reg^ulations  as  to 
bicycles.  The  word  "  either "  in  sect.  78  of  the 
Act  of  1835,  where  it  says  **  every  such  driver 
offending  in  '  either '  of  the  said  cases,  shall  and 
may,  with  or  without  any  warrant,  be  appre- 
hended," obviously  means  "  any,"  as  several  oases 
have  been  enumerated,  and  sect.  79  contains  the 
word  "  any."  It  was  objected  t^at  there  was  a 
special  remedy  provided,  and  that  that  alone  must 
he  followed ;  but,  if  it  is  once  gp^anted  that  the 
word  "  additional "  shall  be  read  in  the  way  I  sug- 
gest, that  difficulty  is  got  over.  I  do  not  agree 
that  the  question  here  is  as  to  the  power  to  arrest 
in  the  sense  of  to  apprehend.  It  is  simply  a 
power  to  stop  that  is  contended  for,  and  all  the 
case  says  is  that  the  constable  had  to  stop  the 
appellant  in  order  to  find  out  who  he  was,  and 
there  was  no  other  way  of  setting  the  information. 
The  power  of  a  constable  to  arrest  without  a 
warrant  is  considered  in  Bussell  on  Grimes  (6th 
edit.),  vol.  3,  pp.  83,  327,  and  the  present  is  an 
offence  which  properly  comes  within  "breach  of  the 
peace,"  as  in  the  case  of  a  person  furiously  riding 
along  a  highway.  The  only  authorities  lean  find 
are  as  to  actual  afErays,  and  they  do  not  help  me. 
As  another  way  of  considering  the  question  I  sub- 
mit that  this  was  not  an  assault  at  all,  looking  to 
the  intention  of  the  constable  in  stopping  the 
appellant.  The  definitions  of  assault  all  proceed 
on  the  ground  that  there  must  be  an  intention  to 
do  a  corporal  hurt  Bacon's  Abr.,  tit  "  Assault," 
says,  "an  assault  is  an  attempt  or  ofEur,  with 
force  or  violence,  to  do  a  corporal  hurt  to 
another;"  and  "battery"  is  "any  injuiy  what- 
soever .  .  .  being  actually  done  to  the  person 
of  a  man,  in  an  angry  or  revengeful,  or  rude  or 


insolent  manner  " ;  and  the  definitioiiB  in  BAwkiat^ 
Pleas  of  the  Grown  are  similar.  In  Coward  v 
Baddeley  (33  L.  T.  Bep.  O.  S.  125;  4H.AK. 
478)  it  was  held  that  layins  hands  on  a  personnot 
hostilely,  but  with  the  ooiect  of  attracting  Us 
attention  was  not  a  criminal  offence,  and  Martin, 
B.  there  said :  "  Touching  a  person  so  as  mecely 
to  call  his  attention,  whetiier  tiie  subject  of  a  dnl 
action  or  not,  is  not  the  ground  of  a  oiiminal  po- 
oeeding."  Before  a  man  can  be  convicted  cnmi- 
nally  of  an  assault,  it  must  be  shown  that  ^eie 
was  mena  rea,  a  criminal  or  hostile  mind,  lilb 
such  thing  can  be  shown  here,  and  the  jusiioaB 
were  therefore  right 

Avory  in  reply. — ^The  case  is  as  to  the  right  of 
the  coxLstable  to  stop.  If  such  stoi>ping  is  not  an 
assault  in  law,  tlien  eveir  action  for  false 
imprisonment — ^whidh  is  in  form  an  action  for 
assault— would  fail.  The  Act  14  &  15  Yict.  c.  19 
(the^  Prevention  of  Ofloices  Act  1851)  was 
specially  passed  to  deal  with  offences  committed 
at  night,  and  to  enable  a  person  to  be. appre- 
hends, when  committing  at  night  any  of  those 
offences,  thereby  showing  that  the  act  of  the 
offences  being  committea  at  night  made  no 
difference,  but  that  a  special  authoriiy  to  arrest 
was  necessary. 

GoLLiNS,  J. — ^I  have  come  to  the  conclusion  in 
this  case  that  the  argument  of  the  appdlani 
must  prevail,  as  it  seems  to  me  that  the  proviskm 
in  sect  85  of  the  Local  Government  Act  1888, 
which  declares  bicycles  to  be  carriages,  does  not 
include  the  power  to  apprehoid  which  is  given  by 
sects.  78  and  79  of  the  Mighwaj  Act  1835.  The 
question  arises  in  this  way :  The  appellant  was 
riding  a  bicycle  on  a  highway  without  having  a 
lam]^  liffhted  in  such  manner  as  is  provided  and 
required  by  sect  85,  sub-sect  1  (a)  of  the  Local 
Ck>vemment  Act  18^,  and  no  dLoubt  the  appel-. 
lant  had  failed  to  comply  with  the  provision  of 
that   section.     The   question  is,  whether  that 

Ctified  the  respondent  in  stopping  the  appel- 
t  in  the  way  in  which  he  stopped  him.  It  was 
contended  for  the  appellant  that  the  police 
constable  had  no  implied  authority  to  arrest  a 
person  for  the  offence  created  by  the  section, 
even  though  such  offence  was  committed  in  his 
presence,  unless  the  Act  gave  such  power  to 
arrest ;  and  it  was  said  that  the  police  constable 
in  stopping  the  appellant  was  gualty  of  an 
assault  The  action  of  the  constable  was,  in  my 
opinion,  an  assault,  and  I  think  tiiat  a  sumnumi 
for  assault  was  properly  taken  out  if  the  respon- 
dent had  no  statutory  authority  to  act  as  he  did. 
The  question  is,  whether  we  can  find  such  stain- 
tory  authority.  The  Highway  Act  1835,  in 
sect.  78,  deals  with  drivers  and  owners  of  carts 
and  other  carriages  which  are  being  driven  iJong 
highways,  and,  after  laying  down  various  pro- 
visions with  respect  thereto,  the  section  goes 
on  to  say  that  "every  driver  so  offending  in 
either  of  the  said  cases  shall  and  may,  by 
the  authority  of  this  Act,  be  apprehended, 
with  or  without  warrant,  by  any  person  iriio 
shall  see  such  offence  committed ;  and  then 
sect.  79  gives  power  to  any  person  who 
witnesses  the  commission  of  any  offence  againit 
thie  Act,  by  a  person  whose  name  is  unknown,  to 
seize  and  detiun  such  unknown  person  without 
any  authority  other  than  the  A.A,  That  bong 
the  position  under  the  Act  of  1835,  then  came  the 
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pumnoii  in  seot.  85  of  tiie  Local  Gk)Teminent 
Aot  1888,  whereby  bioyoles  were  declared  to  be 
oanieges  within  the  meaning  of  the  Highway 
AtitB,  and  "  additional  regolationa "  with  regard 
to  the  nme  were  enacted.  It  was  contended  that 
these  additional  regulations  were  to  be  read  into 
the  proTiuons  of  sects.  78  and  79  of  the  Act  of 
1835,  and  that  therefore  there  was  a  power  to  stop 
and  detain  the  appellant  as  a  person  whose  name 
was  unknown,  and  who  was  committinp^  this 
offence  at  the  time.  That  is  the  main  point  we 
have  to  deal  with,  and  we  are  dealing  here  with  a 
yastion  of  the  liberty  of  the  subjeet,  that  is, 
with  the  case  of  a  i>erBon  who  was  arrested.  It 
seems  to  me  that  we  cannot  ado^t  the  contention 
for  the  resiKindent.  The  Legislature  adopted 
the  course  they  have  taken  because  they  thought 
it  necessary  for  some  purposes  to  sa^  that 
lac^cles  should  be  carriages  viithin  the  Highway 
Acts,  and  they  proceeded  in  this  sect.  85  of  tlie 
Act  of  1888  to  make  special  re^n^tions  the  first 
at  which,  as  to  lighted  lamps,  is  the  one  now  in 
ooestion,  and  the  second  of  which  has  reference 
fi>  the  sounding  of  a  bell  or  whistle ;  but  to  hold 
ihat  these  special  regulations  as  to  bicycles  are  to 
be  included  in  the  provisions  of  sects.  78  and  79 
of  the  Act  of  1835,  it  would  be  necessary  to  read 
a  new  section  into  the  Act.  This  section  85  creates 
the  ofEence  and  deals  with  it,  and  introduces  the 
sertionB  of  the  Highway  Acts  in  a  matter  which 
ddes  not  contain  this  offence,  and  it  provides  a 
ipecial  remedy  for  the  offence.  This,  the  only 
natute  which  creates  the  offence,  does  not  give 
the  power  which  is  daimed  for  the  respondent  in 
fluscaae.  I  think,  therefore,  that  the  justices 
were  wrong,  and  that  the  case  must  be  sent  back 
to  them  to  be  dealt  with. 


&IDIJBT,  J. — I  agree.  The  words  of  the  85th 
notion  are  not  wi£  enough  to  include  the  pro- 
visions in  the  Highway  Aot  giving  power  to 
kfxest  To  do  that  wmch  the  respondent  con- 
tends for  wonld  be  in  effect  to  add  a  provision  to 
the  Act  which  it  does  not  contain. 

AppetU  allowed.    Case  remUM  to  jueiieee  to 
eantfiet. 

Solicitors  for  the  appellant,  Qregary,  Hirei,  and 
Smdford,  Bristol. 

Soucitors  for  the  respondent,  Ford  and  Ford, 
for  Wansbrough,  Dickenson,  Bohinson,  and  Tayler, 
Bristol 


Sahurday,  July  81, 1897. 
(Before  Collins  and  Bidlbt,  JJ.) 

Thb  Lovdoh  OoinrrT  Couhoil  (apps.)  v.  Wood 

(resp.).  (a) 

Eighwnf9~-Loe<>moiwe — "  Ueer  "  on  Higkwa/y— 
LoeomoHve  paning  over  highway  from  one 
loedtUy  to  €m<dher^Lieene&^Bye-iawB — Hiah- 
leayi  and  LoeomoHves  (Am&ndmeni)  Ad  1878 
(41  <»  42  Viet.  c.  77),  s.  82. 

Tkepag$€tge  of  a  steam^oUer  or  other  locomotive 
e£mg  a  highway  upon  its  journey  from  one 
loeaUty  to  another  is  a  *'  user  "  on  m«  highway 
wUkin  the  meaning  of  a  hye'law  made  by  a 
county  authority,  which  provided  that  "no 
locomotive  shaU  he  used  on  am/  highway  within 
the  county  until  an  annual  licence  for  the  use 
cf  (he  same  shaU  have  heen  obttxvned  5y  the 


» 


by  W.  W.  Obs,  liq., 


ovmsr  thereof* ;  and  the  owner  of  the  locomoHve 
so  passing  along  the  highway  is  liable  to  tl^e 
penalty  imposed  by  sect,  32  of  the  Highways 
and  ijocomotives  Aot  1878,  unUss  he  has 
obtained  a  licence  from  the  county  authority  as 
provided  by  the  bye-law. 

Oabb  stated  by  the  metropolitan  police  magistrate 
sitting  at  Woolwich  Police-court. 

On  the  9th  Feb.  1897  an  information  which 
had  been  laid  on  behalf  of  the  London  County 
Council  (the  appellants)  against  the  respondent 
was  heard  before  the  learned  magistrate  at  the 
Woolwich  Police-court. 

The  information  charged  that  on  the  8rd  Nov. 
1896  at  High-street,  in  the  parish  of  Eltham,  in 
the  coimty  of  London  and  witnin  the  metropolitan 
police  district,  the  respondent  did  unlawfully  use 
a  locomotive  on  a  highway  in  contravention  of  a 
bye-law  made  by  the  appellants  prohibiting  a 
locomotive  being  used  on  any  highway  wiuiin 
the  said  county  until  an  annual  l&ence  for  the 
use  of  the  same  should  have  been  obtained  from 
the  appellante  by  the  owner  thereof  whereby  the 
respondent  became  Uable  to  the  penalty  provided 
by  sect.  32  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Yict.  c.  77),  and 
the  Load  Government  Act  1888. 

The  Highway  and  Locomotives  (Amendment) 
Act  1878  provides : 

Seot.  82.  A  ootinty  ftuthoritj  may  from  time  to  time 
make,  alter,  and  r^>eal  bye-laws  for  gnuiting  azmnal 
Ucenoee  to  looomotivee  need  within  tl^ir  ooanty,  ana 
the  fee  (not  ezoeeding  ten  ponnds)  to  be  paid  in  respect 
of  eaoh  lioenoe,  and  the  owner  of  any  looomotive  for 
whioh  a  lioence  is  required  under  any  bye-law  so  made 
who  usee  or  permitfl  the  same  to  be  need  in  oontraven* 
tioQ  of  any  suoh  bje-law,  shall  be  liable  to  a  fine  not 
exoeeding  forty  ahillinga  for  eveiy  day  on  whioh  the 
same  is  ao  used.  All  fees  received  tmder  this  seotioi^ 
shall  be  carried  to  and  applied  as  part  of  the  county 
rate.  Thia  eeotion  Bhall  not  apply  to  any  looomotive 
used  aolelj  tor  agrioultnral  puipoees. 

Sect.  38.  Looomotive  meana  a  looomotive  propelled  by 
steam  or  by  other  than  animal  power. 

The  appellants,  as  being  the  county  authority, 
under  the  powers  of  this  section  made  bye-laws 
"  relative  to  the  licensing  and  use  of  locomotivecc 
in  the  coimty  of  London  (exclusive  of  the  city  d 
London)."  iNo.  1  of  which  bye-laws  was  as  follows  9 

No  looomotive  Bhall  be  used  on  any  highway  within 
the  county  of  London  until  an  annual  lioenoe  for  the 
use  of  the  same  shall  have  been  obtained  from  the 
oounoil  by  the  owner  thereof,  nor  at  any  time  after  the 
expiration  of  any  suoh  Uoenoe  unlesa  a  further  lioenoe 
shall  be  obtained  in  reapeot  of  suoh  looomotive. 

No.  3  provided : 

The  lioenoe  fee  for  a  looomotive  shall  be  101.  a  year. 

Provided  that  if  at  the  time  of  the  application  for  the 
lioenoe  suoh  owner  notifies  to  the  oounoil  or  its  olerk  that 
he  does  not  desire  to  use  the  looomotive  within  the 
county  of  London  on  more  than  six  days  during  the 
oontinuanoe  of  the  lioenoe,  and  that  the  looomotive  has 
within  three  months  prior  to  suoh  application  been 
Uoenaed  for  use  in  anoUier  oounty,  and  shall  produoe  to 
the  olerk  of  the  council,  the  lioenoe  so  granted,  such 
owner  shall  in  substitution  for  the  fee  of  101.  herein- 
before speoified,  pay  to  the  oounoil  a  fee  of  30«. ;  and  a 
lioenoe  for  whi<^  30«.  is  paid  is  hereinaftor  referred  to  as* 
a  travelling  lioenoe. 

Ko.  4  provided : 

The  lioenoe  fee  for  a  looomotive  known  as  a  steam* 
roller  shall  be  51.  a  year. 
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Thi  London  County  Council  (apps.)  v.  Wood  (resp.). 


[q:b.  diy. 


At  the  hearing  the  following  facts  were  proTed 
or  admitted : 

(1.)  The  respondent  was  an  engineer  canring 
on  business  at  CrickenhiU  in  the  ooimty  of  Kent, 
and  was  the  owner  of  the  steam-roUer  now  in 
question.  He  had  not  obtained  any  licence  to 
use  the  steam-roller  within  the  county  of  London. 

(2.)  On  the  3rd  Nov.  1896  the  steam-roller  was 
by  the  directions  of  the  respondent  beins  driven 
along  a  highway  known  as  High-street,  Eltham, 
in  the  county  ox  London. 

(3.)  The  steam-roller  was  not  being  so  driven 
for  any  purpose  of  rolling  the  hishway,  but  was 
passing  along  the  highway  in  the  course  of  a 
journey  from  OrickenUU,  in  the  county  of  Kent, 
to  Ealing,  in  the  county  of  Middlesex,  where  it 
was  to  w  temporarily  employed  in  road-making. 
In  the  course  of  such  journey  it  would  travel  for 
a  distance  of  about  sixteen  miles  along  highways 
within  the  county  of  London. 

It  was  contended  for  the  respondent  that,  as  the 
steam-roller  was  only  passing  along  the  highway 
for  the  purpose  of  proceeding  to  another  district, 
such  steam-roUer  was  not  being  "  used  *'  within 
the  meaning  of  the  bye-law. 

It  was  contended  for  the  appellants  that  the 
steam-roller  was  being  used  to  go  to  Ealins  and 
earn  money  there ;  thiait  it  was  oeing  used  as  a 
locomotive,  because  it  was  being  propelled  by 
steam  from  one  place  to  another,  and  that  the 
intention  of  the  32nd  section  was  to  make  all 
persons  who  should  use  and  wear  the  highways 
by  means  of  any  locomotive  contribute  by  paying 
a  licence  fee  to  the  county  rate. 

The  learned  magistrate  decided  that  the  mere 
passage  of  tihe  steam-roller  over  the  highways 
within  the  appellants'  district,  while  crossing  from 
one  locality  to  another,  as  hereinbefore  described, 
was  not  such  a  "  user  **  on  the  hiehway  as  was 
contemplated  by  the  bye-law,  and  he  accordingly 
dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated,  the  steam- 
roller was  "  used  '*  within  the  meaning  of  the  bye- 
law. 

Daldy  for  the  appellants. — The  learned  majsis- 
trate  came  to  a  wrong  decision  in  this  case.  The 

Sueetion  is  whether  the  steam-roller  was  "  using  " 
[le  highway  when  passing  over  the  highway  from 
one  place  to  another  where  it  was  to  be  used  in 
roaa  making.  I  submit  that  on  such  journey  it 
was  using  the  highway  just  as  much  as  if  it  had 
been  enga^d  in  doing  some  work  on  the  highway. 
The  int^tion  of  the  Acts  and  the  bye-laws  dealing 
with  this  matter,  was  not  to  tax  steam-rollers  or 
locomotives  as  such,  but  to  protect  the  highway 
from  injury,  and  to  compel  tnose  who  wear  down 
the  roads  by  locomotives  passing  over  the  same 
to  contribute  something  to  the  county  rate  in 
respect  of  such  injury  to  the  roads.  In  the  case 
of  locomotives  genendly,  travelling  is  a  "  user " 
which  has  to  be  jpaid  for  specially  oy  means  of  a 
licence,  and  this  steam-roUer  was  as  much  a 
locomotive  when  travelling  iJong  the  road  as  it 
would  be  at  any  other  time,  even  when  working 
on  the  road.  Sect.  31  of  the  Act,  immediately 
preceding  the  section  now  in  question,  ^ves 
power  to  make  bye-laws  for  (among  other  thmgs) 
regulating  the  use  of  locomotives  on  highways, 
and  it  is  clear  that  in  that  section  "  use  '*  on  the 
highway  includes  a  journey  over  the  highway. 
The  only  authority  at  all  touching  the  question  is 


the  case  of  BeU  v.  Stockton  Tramway  Companf 
(51  J.  P.  804),  where  Mathew  and  Cave,  J  J.  belo, 
that  steam  engines  authorised  by  stetnte  to  be 
used  on  cramways  are  not  locomotives  within 
sect.  32,  and  do  not  require  to  be  licensed  by  the 
county  authority. 

The  respondent  did  not  appear. 

Collins,  J.-^We  have  not  had  the  advantage 
in  this  case  of  hearing  an  argument  in  support  of 
the  view  taken  by  the  learnt  magistrate,  out  in 
the  absence  of  tnat  assistanoe  I  must  say  that 
the  point  appears  to  me  to  be  reasonably  dear, 
and  I  feel  compelled  to  differ  from  the  view  taban 
by  the  learned  magistrate.  The  case  arises  in 
this  way.  The  Highways  and  Locomotives  Act 
1878  provides  that  the  county  authority  may 
make  Dye-laws  for  granting  annual  licences  for 
locomotives  used  within  their  county,  Ac.  In  t^ 
case  the  owner  of  a  steam-roller  was  with  the 
steam-roller  proceeding  along  a  road  within  the 
jurisdiction  of  the  London  County  Council,  and 
he  was  proceeding  for  the  purpose  ot  fulfilling 
some  contract  of  employment  m  the  adjoining 
county  of  Middlesex.  The  steam-roUer  was  not 
actuaUy  at  work  in  mending  roads,  but  it  was  on 
ite  way  travelling  and  passing  over  a  highway  in 
order  to  fulfil  ite  contract  at  ite  destination  when 
it  arrived  there.  Under  these  circumstances  the 
point  was  taken  that  the  owner  ought  to  have  had 
a  licence,  and  that,  not  having  had  a  licence,  he 
was  subject  to  a  penalty  within  the  provisions  of 
the  section,  if  there  were  a  bye-law  applicable  to 
the  case.  As  bye-laws  have  been  made  here  thef 
are  applicable  to  the  case,  and  by  these  bye-laws 
it  seems  to  me  that  they  clearly  contemplated  the 
passage  of  a  locomotive  along  a  highway— and 
this  steam-roller  is  a  locomotive — as  a  user  of  the 
highway  which  would  obl^  the  owner  to  have  a 
licence.  It  is  true  that  they  provide  for  miti^pKting 
the  full  rigour  of  the  bye-law  by  allowing  a 
person  who  will  assert  that  he  does  not  intend  to 
use  the  locomotive  within  the  county  of  London 
on  more  than  six  days  during  the  continuance  cl 
the  licence,  and  who  proves  tiiat  he  has  a  licence 
in  another  ooxmty,  to  have  what  is  called  a  travel- 
ling licence  on  reduced  terms.  It  is  obvious  that 
unfoss  he  can  bring  himself  within  these  pro- 
visions he  will  be,  witiiin  the  view  of  the  bye-laws, 
liable  to  the  whole  amount  of  the  licence.  It 
seems  to  me  to  be  the  intention  of  the  bye-laws 
that  a  person  who  uses  the  locomotive  for  the 
purpose  of  travelling  from  one  place  to  anoUier 
in  order  to  do  work  when  he  gete  tliere,  should 
be  token  to  use  the  highway.  That  being  the 
intention  of  the  bye-law,  it  seems  also  to  be  the 
intention  of  the  Act  itself  under  which  the  hje- 
law  is  made.  The  provision  we  are  here  deabng 
with  is  in  a  highway  Aot^  which  is  obviously  an 
Act  for  the  protection  cd  highways.  Now  tbeee 
locomotives  use  the  highway  whether  they  aie 
merely  passing  over  the  highway,  or  whether 
they  are  drawing  a  load  upon  it,  and  seneorally 
speaking  the  k)oomotive  is  much  t£e  more 
serious  factor  in  the  case.  Even  where  yon 
have  a  traction  engine  dragging  a  load,  the 
traction  engine  itself  is  generally  much  more 
likely  to  injure  the  highway  than  the  load 
that  follows  it  That  is  much  more  so  in 
the  case  of  a  steam-roller,  the  action  of 
which  on  the  roads  appears  to  be  just  as 
injurious,  whether  it  is  engaged  in  makmg  the 
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zoad  or  piMwing  OTer  it  It  is  the  same  weight 
pMBJng  over  it»  and  it  doee  the  mischief  which,  we 
BtaT  presame,  the  Le^plslatore  intended  to  deal 
wiuL  But  a  locomotiye  is  merely  a  mechanical 
U)Dlianoe  for  passine  from  one  place  to  another. 
iSwe,  for  example,  the  case  of  a  horse-^a  living 
instrument,  which  is  capable  of  fnlfilling  the  same 
pnix>06e.  If  one  were  to  borrow  a  horse  for  the 
porpoee  of  drawing  a  load  at  a  place  ten  miles  off, 
and  ride  the  horse  to  that  place,  woald  anyone  say 
that  he  was  not  using  the  horse  when  he  was 
passing  over  the  ten  miles  P  It  seems  to  me  it  is 
obvious,  as  a  matter  of  common  sense,  that  such 
person  would  be  usinsp  the  horse  on  that  journey, 
ne  is  not  using  the  norse  in  the  sense  of  doing 
the  work  he  is  actually  engaged  to  do,  but  he 
is  using  it  for  a  purpose  anculazy  to  it.  He  is 
nans  it  for  the  purpose  of  carrying  him  and 
itseli  to  the  destination  where  he  is  goins  to  do 
his  work.  I  am  clearly  of  opinion  that  the  learned 
magistrate  in  this  case  was  wrong. 

BiDLBT,  J. — ^I  am  entirely  of  the  same  opinion. 
I  will  only  add  one  iUustrauon  that  occurs  to  me. 
Take  the  case  of  a  railway :  If  a  locomotive  engine 
is  travelling  from  the  shed  where  it  has  been  got 
ready  to  be  attached,  to  tiie  train  to  which  it  is  to 
be  attached,  in  order  to  take  that  train  to  some 
otiier  destination,  surely  the  locomotive  is  being 
used  while  it  is  going  from  the  shed  to  the  train 
to  whioh  it  is  to  oe  attached.  I  think,  in  the  same 
way,  this  locomotive  was  being  used  on  the  high- 
way. 

Appeal  allowed.    Ccue  remitted  to  the  magiS' 
irate, 

Sdidtor  for  the  appellants,  W,  A.  Blaxland, 


May  19  and  Jtt/ne  1, 1897. 

(Before  Wbioht  and  Bbucb,  JJ.) 

Simmons  (app.)  v.  Maluno  Bubal  Distbict 
Council  (resps.).  (a) 

Public  health — Rural  eanitary  authority — Bye^ 
laiW9~—Cea8pool  in  eowneeiion  with  Jnmding-^ 
Limit  of  dUtaiMe  from  dweUing-houee — AppU- 
cabUity  to  old  huHdings — Ptihiic  Health  Act 
1875  (2»  A2Q  Vict,  c,  55),  «,  157,  eub-seet  4^ 
PMie  Health  Amendment  Act  1890  (5S  A  64. 
Viet.  e.  59),  8.  23,  eub-Becis.  1,  2. 

A  rural  eaniiary  authority,  which,  by  order  of  the 
Local  Govemmewt  Board  under  sect.  276  of  the 
Public  Health  Act  1875,  had  the  powers  of  an 
urban  eanitary  (MUhority  under  sect,  157  of  the 
PubUe  Health  Act  1875,  as  extended  by  sect.  28 
cf  the  Public  Health  Act  1890,  made  a  bye-law 
whieh  provided  thai  "every  person  who  shall 
eonstmct  a  cesspool  in  connection  with  a  build' 
ing  shall  construct  such  cesspool  at  the  distance 
cf  fifty  feet  at  least  from  a  dwelling-house  or 
vwlic  bttHding**  Ac. 

Held,  thai  this  bye-law  was  properly  appUcahle  to 
eeupools  constructed  in  connection  with  old 
buildings  erected  before  the  order  of  the  Local 
(hvemment  Board,  aa  well  as  to  cesspools  con- 
structed in  cowneetion  with  new  buHdmgs ;  and 
tkaty  as  so  applicable  to  old  buildings,  it  was  not 
ultra  vires  or  unreasonable ;  and  that  therefore 
(he  owner  of  a  buHding  erected  before  the  order 
cf  ike  Local  Government  Board  and  before  the 

ra)B«ported  by  W.  W.  OsB,  Saq.,  Barriater-at-Law 


bye-law  was  made,  who  removed  a  cesspool  con* 
nected  with  the  building  to  a  distance  less  than 
fifty  feet  from  the  dioeUing-house,  was  properly 
convicted  under  the  bye-law. 

Ca8b  stated  by  justices  of  the  peace  for  the  county 
of  Kent : — 

At  a  petty  sessions  holden  at  West  Mailing,  in 
the  county  of  Kent,  on  the  9th  Nov.  1896, 
Simmons,  the  appelhuit,  was  by  an  information 
laid  by  an  inspector  of  nuisances  to  the  respon- 
dents summoned  for  that  he,  on  the  2drd  Oct. 
1896,  at  the  parish  of  East  Mailing,  did  unlaw- 
fully construct  a  cesspool  in  connection  with  a 
building  at  a  distance  within  fifty  feet  from  a 
dwellinff-house  there,  contrary  to  tiie  bye-laws  of 
the  MalTing  Bural  District  GouncU.  The  justices 
convicted  the  appellant. 

Upon  the  hearing  the  following  facts  were 
proved  or  admitted : 

The  appellant  was  the  owner  of  a  certain  public- 
house,  situate  at  East  Mailing,  and  within  the 
district  of  the  Mailing  Bural  District  Council, 
and  this  public -house  is  the  dwelling-house 
referred  to  in  the  information. 

The  public-house  was  an  old  building  erected 
many  years  ago,  and  had,  down  to  the  month  of 
Oct.  1896,  two  cesspools  constructed  in  connection 
therewith  situate  at  a  distance  of  three  feet  or 
thereabouts  from  the  public-house.  One  of  the 
cesspools  received  the  wunage  from  a  urinal  and 
two  closets,  and  the  other  the  sink- water. 

in  the  month  of  Oct.  1896,  after  notice  from 
the  inspector  of  nuisances,  the  appellant  caused 
the  two  cesspools  to  be  fiUed  up  and  converted 
the  closets  into  earth  closets,  ana  substituted  for 
the  two  cesspools  so  filled  up  one  new  cesspool 
into  which  the  drainage  from  the  sink  and  unnal 
was,  after  passing  through  an  intercepting  trap, 
conducted  by  means  of  earthenware  pipes  laid 
underground. 

The  new  cesspool  is  within  the  distance  of 
seventeen  feet  from  the  public-house ;  and  within 
eifi^t  feet  of  the  stream  adjoining  the  premises. 

The  public-house  was  erected  in  a  place  which 
was  not,  at  the  time  of  the  passing  of  the  Public 
Health  Act  1875,  included  in  an  urban  sanitary 
district^  and  was  erected  many  years  before  any 
order  was  made  under  sect.  276  of  the  Public 
Health  Act  1875,  extending  the  provisions  of 
sect.  157  of  the  Act  to  the  respondents'  district, 
and  the  urinal,  closets,  and  sink  had  existed  for 
many  years  in  the  same  condition  as  they  were  in 
prior  to  the  month  of  Oct.  1896. 

Sect.  157  of  the  PubUc  Health  Act  1875  had 
been  duly  extended  to  the  respondents'  district, 
and  in  the  year  1895  the  respondents  made  bjre- 
laws  under  the  provisions  of  the  section,  which 
were,  in  June  lo95,  duly  allowed  by  the  Locsal 
Government  Board,  as  required  by  law ;  and  as  a 
matter  of  fact  Part  3  of  the  Public  Health  Acts 
Amendment  Act  1890  had  been  duly  adopted  by 
the  respondents,  though  no  evidence  was  given 
that  it  had  been  so  adopted. 

The  85th  of  such  bye-laws  was  as  follows : 

Every  person  who  shall  oonstraot  a  oesspool  in  oon- 
neotion  with  a  bnilding  shall  oonstraot  saoh  oesspool 
at  a  diatanoe  of  fifty  feet  at  least  from  a  dwelling-house 
or  public  building,  or  any  building  in  whioh  a  person  may 
be  or  may  be  intended  to  be  employed  in  any  manufao- 
tore,  trade,  or  bnsinesB. 

On  the  above  facts  it  was  contended  for  the 
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appellant  that  the  bye-law  had  no  application, 
becanae^l)  he  had  not  oonstmcted  a  cesspool  in 
connection  with  any  building  to  which  the  bye- 
law  applied,  and  reued  on  the  case  of  TruJeer  v. 
Bees  (25  J.  P.  789) ;  (2)  he  had  not  eveoted  any 
bnilding  within  ihe  respondents*  district  snbse- 
•qnenily  to  the  order  of  the  Local  Qoyemment 
fioard  extending  sect.  157  of  the  Act  to  the  dis- 
trict ;  and  (8)  that  if  the  bye-law  applied  the  same 
was  tiUra  tnrsf ,  unreasonable  and  yoid :  (Heap  y. 
BimOey  Union,  12  Q.  B.  Diy.  617). 

It  was  cont^ded  for  the  respondents :  (1)  that 
the  appellant  had  constmctea  a  cesspool  in  con- 
nection with  a  bnilding,  namely,  the  pnblic-honse, 
to  which  the  bye-law  applied,  as  snch  cesspool 
was  only  seyenteen  feet  m>m  the  bnildinff ;  and 
(2)  that  the  bye-law  was  yalid  and  reasonaUe. 

On  ike  aboye  facts  the  justices  held  as  a  matter 
of  law  that  the  bye-law  was  yalid  and  reasonable, 
and  applied  to  this  case,  and  they  conyicted  the 
appellant.  The  question  for  the  opinion  of  the 
court  was  whether  their  determination  was  right 
in  point  of  law. 

The  PubUc  Health  Act  1875  (38  &  39  Yict.  c.  55), 
proyides : 

Seot.  157.  Eyery  urban  authority  may  make  bye-lawB 
with  respect  to  the  following  matters — (4)  with  respect 
to  the  dnanage  of  buildings,  to  waterolosetB,  eajrth- 
olosets,  priyies,  ashpits  and  oesspools,  in  oonneotion  witii 
buildings,  Ac.  Provided  that  no  bye-law  made  undn 
this  seotion  shall  affect  any  building  erected  in  any  place 
(wfaioh  at  the  tSme  of  tiie  passing  of  this  Act  is  inofaided 
in  an  urhan  ssnitary  district)  before  the  Local  Goyem- 
ment  Acts  came  into  force  m  such  place,  or  any  bnilding 
erected  in  any  place  (which  at  the  time  of  the  passing 
of  this  Act  is  not  included  in  an  urhan  sanitary  district) 
before  such  place  becomes  constituted  or  included  in  an 
urban  district,  or  by  virtue  of  any  order  of  the  Local 
Qoyemment  Board  subject  to  this  enactment. 

Sect.  276.  The  Local  Goyemment  Board  may,  an.  the 
application  of  the  authority  of  any  rural  district  .  .  . 
declare  any  provisions  of  this  Act  in  force  in  urhan 
districts  to  be  in  force  in  8u<di  rural  district 
and  may  invest  such  authority  witti  all  or  any  of  the 
powsrs  ...  of  an  urban  authority  under  this  Act, 
Ac. 

The  Public  Health  Acts  Amendment  Act  1890 
(58  &  54  Yict.  c.  59),  provides : 

Seot.  28.— (1.)  Sect.  157  of  the  PubUc  Health  Act 
1875,  shall  be  extended  so  as  to  empower  every  urban 
authority  to  make  bye-laws  with  respect  to  the  following 
matters :    .    .    . 

(2.)  Any  bye«lawB  under  that  section  as  above  extended 
with  regard  to  the  drainage  of  buildings,  and  to  water- 
dosets,  earth-closets,  privie  ashpits,  and  oesspools,  in 
connection  withbuildings,  and  the  keeping  waterdosets 
supplied  witii  suflcient  water  for  flushing,  may  be  made 
so  as  to  affect  buildings  erected  before  tiie  times  men- 
tioned in  the  said  section. 

When  the  case  was  first  argued  the  court  sog- 
sested  that  notice  should  be  g^ven  to  the  Local 
Goremment  Board,  so  that  they  might  haye  the 
opportunity  of  being  represented,  and  of  ta^mg 
part  in  the  argument,  which  they  now  did. 

Hohier  for  the  appeUant. — The  argument  for 
the  appellant  is  sufEUnently  indicated  in  the  judg- 
ment of  Wright,  J.,  and  in  support  of  the  con- 
tentions made,  the  following  cases  were  referred 
to: 

Waite  V.  OanUm  Local  Board,  17  L.  T.  Bep.  201 ; 

L.  Rep.  3  Q.  B.  5 ; 
Tucker  v.  Beea,  25  J.  P.  789 ;  7  Jur.  N.  S.  629; 
Ifeop  V.  BumUy  Union,  12  Q.  B.  Div.  617. 


Sir  Robert  Fin2ay(SM.)  and  JJ.  Button  for  the 
Local  Government  Board. — Sect.  184  of  the  Pu1& 
Health  Act  1875  requires  bye-laws  made  under 
the  Act  to  be  submitted  to  and  approved  by  the 
Local  Gk)yemm6nt  Board.  The  present  bye-law 
was  duly  submitted  to  and  approved  by  the  board, 
and  no  objection  was  taken  to  it.  Tlie  bye-law 
applies  only  to  new  cesspools,  and  merely  requiits 
that  when  a  cesspool  nas  to  be  constructed  in 
connection  with  a  building  then  it  must  be  phiced 
at  a  distance  of  at  least  Mtj  feet  from  a 
dwellinff-house.  The  bye-law  does  not  apply  to 
cesspools  already  made  unless  they  are  such — as 
in  the  present  case — as  to  be  a  nuisance,  in  whidi 
case  if  the  owner  of  the  building  moves  the  cess- 
pool, then  he  must  comply  with  the  bye-law  and 
remove  the  cesspool  to  at  least  fifty  feet  from  a 
dwelling-house,  and  any  less  distance  than  that 
would  involve  danger  to  health.  It  is  clear  that 
some  limit  must  be  fixed,  and  that  some  authoritj 
must  have  the  power  to  fix  such  limit.  That  dis- 
oretion  is  yestea  in  the  local  autiioriiy  who  from 
their  local  knowledge  are  the  best  judges  in  the 
matter,  and  they  mtving  resard  to  the  oironm- 
stances  of  the  district  fixed  uis  limit.  The  hys- 
law  is  one  which,  under  the  Public  HeaK^  Aota, 
ti^e  respondents  were  competent  to  make,  and  it 
is  properly  applicable  to  old  building  as  well  as 
new  buildmgs.  It  is  therefore  not  uUra  viree  or 
unreasonable,  and  the  appellant  was  properiy 
convicted  under  the  bye-law. 

Maomorran,  Q.O.  and  A,  OiU,  for  the  respon- 
dents, referred  to 

Slaitery  v.  Naylor,  59  L.  T.  Bep.  41 ;  13  App.  Cas. 
446. 


Hohler  in  reply. 


Our.  ode,  vnU. 


Jtme  1. — ^Wbioht,  J. — ^The  question  in  this  case 
arises  with  regard  to  a  bve-law  made  by  the  local 
authority  for  this  rural  district,  under  powerB 
belonginff  to  urbdn  authorities,  whicb  have  been 
confema  on  the  rural  authority  of  this  district 
under  the  provirions  of  tiie  Public  Health  Acta 
1875  and  1890;  and  the  bye-law  in  question 
purported  to  be  made  under  sect.  157  of  the 
Public  Health  Act  1875.  Three  objections  were 
taken  to  the  bye-law  on  behalf  of  the  appellant 
In  the  first  place  it  was  said  that  this  oye-law, 
when  taken  in  oonjunotion  with  the  rest  of  the 
bye-laws,  did  not  appW  to  old  buUdinn.  As 
to  that  objection,  the  language  of  the  oye-law 
its^  is  perfectiy  general,  and  looking  at  tbe 
^up  of  bye-laws  in  which  this  one  occurs,  which 
IS  headed,  "  With  respect  to  water-doeets,  earth- 
closets,  privies,  ashpits,  and  cesspools  in  oon- 
neotion with  btdldings,"  there  is  nothing  to  show 
that  this  bye-law  is  not  applicable  to  old  build- 
ixtgs  as  well  as  to  new  luildinffs.  Where  the 
intention  of  the  framers  of  the  bye-laws  was  to 
restrict  them  to  new  buildings,  the  bye-law  uses 
the  expression  "new  buildings,"  which  the  b^bw 
in  the  present  case  does  not  do.  That  objectioii 
therefore  fails.  The  second  objection  taken  was* 
that  if  the  bye-law  did  apply  to  old  buildincs  it 
was  uUra  vires,  and  that  tne  local  authority  liad 
no  power  under  the  Public  Health  Acts  to  nake 
it.  Seot  157,  sub-sect  4,  of  the  Act  of  1875,  gave 
urban  authorities  power  to  make  bye-laws  with 
respect  to  the  drainage  of  buildings  and  to  oesfl- 
po<HS  in  connection  with  buildings.  As  there  was 
a  doubt  under  the  proviso  in  that  section  whetber 
this  power  extended  to  old  buildings,  it  was  pro* 
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Tided  bj  sect.  23  of  the  Public  Health  Act  of 
1890,  that  sect.  157  of  the  Act  of  1875  shoald  be 
extended  to  certaia  other  matters  there  specified, 
and  that  any  bje-laws  made  under  that  section  as 
90  extended,    might    be    made  so  as  to    affect 
buildings  erected  before  the  times  mentioned  in 
that  section.     So  that  sect.  157  of  the  Act  of 
1875,  as  extended  by  sect.  23  of  the  Act  of  1890, 
must  be  constmed  as  having  extended  the  powers 
of  urban    authorities    to    make    bye-laws    with 
respect  to  the  specified  matters  for  old  buildings 
as  well  as  new  buildings,  and  in  this  particular 
case   the   rural   authority  had  all    the   powers 
of  the  urban  authority  in  that  respect.     The 
lespondenta  had  power  therefore  to  make  this 
bye-law  applicable   to   old    buildings,    aud    the 
bye-law  when    so   read   is    not   idk'a  vires.    A 
third  objection  was  taken  that  the  byelaw  was 
anreasonable,  and  this  objection  was  ba^ed  on 
three  grounds.    In  the  first  place,  it  was  said  that 
it  might  apply  to  buildings  constructed  before 
the  bye-law  was  made,  and  would  therefore  be 
imreasonable.    But,  if  power  to  make  the  bye-law 
was  given  by  Parliament — as  we  think  it  was  so 
given — the  bye- law  cannot  be  held  to  be  unrea- 
Bonable  on  that  ground.    Secondly,  it  was  said 
that  the  limit  of  fifty  feet  might  be  a  hardship  to 
owners  of  property  in  some  cases,  such  as  the 
present,  where  the  fifty  feet  could  not  be  obtained. 
Some  limit,  however,  must  obviously  be  fixed  for 
the  convenience  of  the  public,  and  whatever  limit 
might  be  adopted,  some  hardship  would  probably 
result.    It  is  dear  that  the  discretion  must  vest 
in  some  authority  to  lav  down  what  is  a  reason- 
able rule  to  follow  in  such  cases,  and  the  authority 
here  has  done  so ;  and  that  being  in  their  discre- 
tion it  is  not  for  us  to  interfere.    Thirdly,  it  was 
said  that  the  enjoyment  of  property  might  be 
destroyed  by  such  a  bye-law  as  this,  because,  if 
there  were  no  sewerage  system,  and  a  cesspool 
became  a  necessity,  such  cesspools  could  not  be 
made  if  the  property  did  not  extend  fifty  feet 
from  the  dweUing-house,  and  that  in  such  a  case 
the  enforcement  of  the  bye-law  would  destroy  the 
value  of  the  property.     The  answer  to  that  is, 
that  if  there  was  no  cesspool  existing  the  owner 
of  the  building  would  not  oe  compelled  to  provide 
one ;  if  there  were  one  within  the  limit  he  would 
not  be  compelled  to  move  it,  uuless  it  was  reported 
to  be  a  nuisance,  as  in  the  present  case ;  out  if 
he  does  move  it  then  he  must  move  it  to  at  least 
fifty  feet  from  the  dwelling-house.    Then  a  fourth 
fnt/ind  was  suggested,  that  the  enforcement  of 
such  a  bye-law  would  tend  to  prevent  the  im- 
provement  of  property,  iind  that  an  owner  who 
might  wish  to  remove  a  cesspool  to  a  greater 
distance  from  his  dwelling-house,  would  not  do 
BO  if  he  were  compelled  to  move  it  to  the  dis- 
tance nrqnired  by  the  bye-law.    That  seems  to  me 
no  reason  for  holding  the  bye-law  unreasonable  if 
in  the  public  interest  such  a  bye-law  is  required, 
and  I  should  doubt  if  it  were  a  good  reason  for 
holding  a  bye-law  to  be  unreasonaole  that  it  may 
seem  to  be  contrary  to  the  public  interest,  and 
besides  the  courts  are  not  the  judges  of  what  is 
for  the  public  intei'est  in  sanitarjr  matters.     I  do 
not  think  the  bye-law  can  be  held  to  be  unreason- 
able, and  on  all  these  grounds  I  think  the  objec- 
tions to  this  bye-law  £iils,  and  that  this  appeal 
mast  be  dismissed. 

fiEUCE,  J. — I  am  of  the  same  opinion.    For 
some  time  I  entertained  a  doubt  as  to  whether 
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the  bvelaw  was  not  unreasonable,  but  I  am  now 
satisfied  that  it  is  not.  It  is  obviously  necessary 
to  fix  some  limit  of  distance,  and  it  ia  impossible 
to  say  that  the  limit  fixed  might  not  in  some 
cases  produce  inconvenience  or  hardship,  but  the 
hardship  in  any  given  case  does  not  make  the  bye- 
law  unreasonable.  ^^^j  di<mis,ed. 

Solicitors  for  the  appellant,  Routh,  Staeey,  and 
Castle,  for  Knocker,  Knocker,  and  Holcrofi,  Seven- 
oaks. 

Solicitors  for  the  respondents,  Kays  and  Jones, 
for  H.  D.  Wildes,  West  Mailing. 

Solicitors  for  the  Local  Government  Board, 
Sharps,  Parker,  Pritchards,  and  Barham, 


July  29  and  30, 1897. 

(Before  Collins  and  Bidlbt,  JJ.) 

St.  Sayioxxb*8  Union  (apps.)  v,  Dobking 
Union  (resps.).  (a) 

Poor  law — Order  of  removal — Settlement — Sub- 
division of  parish  into  separate  parishes — Loss 
of  settlement  —  Local  Government  Act  1894 
(56  &  57  Vict  c.  73),  s.  1.  sub-s.  3. 

Where  a  parish,  which  is  partly  vnthin  and  partly 
without  a  rural  sanitary  district,  is  divided 
into  separate  parishes  under  secL  1,  sub-sect.  3, 
of  the  Local  Government  Act  1894,  a  settlement 
acquired  in  the  undivided  parish  before  its 
division  is  extinguished,  and  a  person  does  not 
by  reason  of  such  previous  settlement  in  the 
undivided  parish  acquire  a  settlement  in  either 
of  the  separate  parishes. 

Stourbridge  Union  v.  Droitwich  Union  (25  L.  T. 
Bep.  411 ;  L.  Bep.  6  Q.  J9.  769)  foUowed. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Loudon. 

The  guardians  of  the  Dorking  Union  appealed 
from  the  order  of  justices  dated  the  18th  Aug. 
1896,  adjudging  the  settlement  of  a  pauper  to 
be  in  the  parish  of  Dorking,  in  the  county  of 
Surrey,  in  the  Dorking  Union,  and  ordering  hi-t 
removal  from  the  St.  Saviour*s  Union,  in  the 
county  of  London,  to  the  Dorking  Union,  in  the 
county  of  Surrey. 

The  appeal  was  heard  at  the  Quarter  Sessions 
for  the  county  of  London,  at  Ne«^nglon,  when 
that  court  allowed  tbe  appeal  and  reversed  the 
decision  of  the  justices,  subject  to  the  opinion  of 
the  court  upon  this  case. 

The  pauper  was  bom  in  1879,  at  Wescott,  a 
hamlet  then  forming  part  of  the  parish  of 
Dorking,  and  in  the  Dorking  Union.  He  never 
acquired  a  settlement  elsewhere,  the  derivative 
settlement  which  was  attempted  to  be  set  up 
having  failed. 

In  Aug.  1896  he  became  chargeable  to  the 
St.  Saviour's  Union,  in  the  county  of  London, 
and  on  the  18th  Aug.  1896,  on  the  application  of 
the  guardians  of  that  union,  an  order  was  made 
by  the  justices  for  his  removal  to  the  Dorking 
Union,  against  which  order  the  Dorking  Union 
appealed,  but  at  the  time  such  order  was  made 
there  was  no  evidence  before  the  justices  that  the 
parish  of  Dorking  had  been  divided  as  hereinafter 
mentioned. 

At  the  time  of  the  passing  of  the  Local  Govem- 

(a>  B«ported  by  W.  W.  OSR,  Esq.,  BjuriaterHtt-Law . 
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ment  Act  1894  (56  &  57  Vict.  c.  73).  the  parish  of 
Dorking  was  situate  partly  within  and  partlj 
without  the  Dorking  rural  sanitary  district.  By 
the  operation  of  sect.  1,  sub-sect.  3,  of  that  Act, 
the  part  of  the  parish  which  was  within  the  rural 
sanitary  district  and  the  part  which  was  without 
were  constituted  and  became  two  separate 
parishes,  and  the  old  parish  of  Dorking  ceased  to 
exist. 

Under  the  powers  given  by  sect.  55,  sub-sect.  2, 
of  the  Local  Government  Act  18d4,  the  County 
Council  of  Surrey,  on  the  26th  Jul^  1894,  directed 
that  the  names  of  the  two  new  parishes  so  formed 
should  be  "Dorking"  and  "Dorking  Rural" 
respectively.  The  hamlet  or  township  in  which 
the  pauper  was  bom  is  situate  in  the  parish  of 
Dorking  Rural,  and  is  still  within  the  Dorking 
Union.  Prior  to,  and  at  the  time  of  the  passing 
of  the  Local  Government  Act  1894,  the  old  parish 
of  Dorking  had  but  one  set  of  overseers,  and  one 
poor  rate  was  made  and  levied  for  the  entire 
parish.  Since  the  passing  of  that  Act  separate 
overseers  have  been  appointed  for  each  of  the  two 
new  parishes  of  Dorking  and  Dorking  Rural,  and 
a  separate  poor  rate  has  been  made  and  levied 
for  each  of  the  parishes,  and  from  that  time 
overseers  have  ceased  to  be  appointed,  and  a 
poor  rate  has  ceased  to  be  made  for  tiie  old  parish 
of  Dorking. 

It  was  contended  for  the  gu8u*dians  of  the 
Dorking  Union  that  the  order  of  the  justices  was 
bad  on  the  grounds :  (1)  That  as  the  hamlet  or 
township  where  the  pauper  was  bom  was  within 
the  parish  of  Dorking  Rural,  and  not  within  the 
parish  of  Dorking,  the  order  of  the  justii-es  was 
bad,  as  the  pauper,  if  settled  at  all  in  any  parish 
within  the  Dorking  Union,  was  settled  in  the 
parish  of  Dorking  Rural  and  not,  as  adjudged  by 
the  justices,  in  the  parish  of  Dorking,  and  that 
there  being  no  evidence  before  the  justices  that 
the  old  parish  of  Dorking  had  been  divided,  and 
that  the  new  parish  of  Dorking  Rural  had  been 
formed  and  was  in  existence,  the  order  upon  that 
and  other  grounds  could  not  be  amended  by  the 
insertion  of  the  word  "  Rural."  (2)  That,  in  con- 
sequence of  the  division  of  the  old  parish  of 
Dorking  and  the  creation  of  the  two  separate 
parishes  of  Dorking  and  Dorking  Rural  in  lieu 
of  the  old  parish  of  Dorking,  the  old  parish  of 
Dorking  had  been  destroyed  and  the  pauper  had 
lost  his  birth  settlement  in  the  old  parish  of 
Dorkiug,  and  that,  as  there  was  not  at  the  time 
of  his  birth  any  parish  of  Dorking  Rural,  he 
could  not  have  any  settlement  in  that  parish 
now,  not  having  acquired  one  since  its  lorma- 
tion. 

As  to  the  first  contention  the  Court  of  Quarter 
Sessions  held  that  they  had  power  to  amend  the 
order  by  adding  the  word  "Rural"  after  the 
name  of  Dorking,  and  they  amended  the  order 
accordingly. 

As  to  the  second  objection  the  Court  held, 
upon  the  authority  of  the  cases  of  Beg.  v.  The 
Inhabitants  of  Tipton  (3  Q.  B.  215),  Beg.  v.  The 
Inhahitante  of  Hunnington  (5  Q.  B.  273),  Stout' 
bridge  Union  v.  Droitwich  Union  (25  L.  T.  Rep. 
411 ;  L.  Rep.  6  Q.  B.  769),  and  Beg.  v.  The  InhabU 
tanU  of  St  Martin,  New-Sarum  (9  Q.  B.  241), 
which  were  cited,  that  the  pauper  had  no  settle- 
ment in  the  parish  of  Dorking  Rural,  and  could 
not  be  removed  to  the  Dorking  Union  in  virtue  of 
his  birth  settlement  in  the  old  parish  of  Dorking, 


that  parish  for  the  purposes  of  settlement  baring 
been  destroyed  and  the  pauper's  settlement  gained 
in  it  by  birth  being  wholly  lost. 

If  the  court  should  be  of  opinion  that  t^e 
pauper  was  at  the  time  of  the  making  of  the  order 
of  removal  settled  in  the  parish  of  Dorking  Rural, 
and  that  the  Court  of  Quarter  Sessions  had  power 
to  amend  the  order  as  aforesaid,  the  order  of 
removal  is  to  stand  confirmed  and  the  order  of 
quarter  sessions  to  be  quashed,  otherwise  the  order 
of  quarter  sessions  is  to  be  affirmed. 

The  Local  Government  Act  1894  (56  &  57  Yict 
c.  73)  provided : 

Seot.  1,  Bub-seot.  3.  Where  &  parish  is  at  the  pMsing 
of  this  Act  Bitnate  partly  within  and  partly  without  » 
rural  sanitary  district,  the  part  of  the  parish  which  ii 
within  the  district,  and  the  part  which  is  without,  shall, 
as  from  the  appointed  day  but  snbjeot  to  any  alteratum 
of  area  made  by  or  in  pnrsnanoe  of  this  or  any  o^r 
Act,  be  separate  parishes,  in  like  manner  as  if  they  had 
been  oonstitnted  separate  parishes  under  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876,  sod  the 
Acts  amending  the  same. 

ChanneU,  Q.C.  ((?.  EUiott  with  him)  for  the  St. 
Saviour's  Union  (the  appellants). — The  question 
is  as  to  the  effect  on  the  pauper's  settlement  of 
the  division  of  the  parish  under  sect.  1  sub-sect  3 
of  the  Local  Government  Act  1894.  With  regard 
to  the  first  point,  as  to  the  amendment,  the  Court 
of  Quarter  Sessions  held  that  thev  had  power  to 
amend  by  adding  the  word  *'  Rural,"  and  they  so 
amended  accordingly,  but  they  quashed  the 
justices'  order  on  the  second  ground.  Dealing 
with  the  second  point,  there  were  undoubtedly  a 
number  of  cases  decided  on  the  Act  13  &  14 
Gar.  2,  c.  12,  in  which  it  was  held  that  where  a 
parish  was  divided  imder  sect.  21  of  that  Act,  the 
parish  was  for  the  purpose  of  the  settlement 
destroyed,  and  a  settlement  acquired  in  it  by 
birth  before  the  division  was  wholly  lost  The 
case  of  the  Stourbridge  Union  v.  Drcitufieh  Unien, 
1871  (25  L.  T.  Rep.  411 ;  L.  Rep.  6  Q.  B.  760), 
was  the  last  of  this  series  of  oases.  The  question 
now  is  whether  the  principle  that  was  applied  in 
those  cases  applies  to  parishes  divid^  under 
sect.  1,  sub- seot.  3  of  the  Local  Gk>vemment  Act 
1894.  There  was  this  important  difference 
between  the  statute  of  Car.  2  and  the  present  Act 
namely,  that  under  the  statute  13  &,  14  Oar.  2, 
there  was  no  provision  for  the  adjustment  of  the 
debts  or  liabilities  of  the  old  undivided  parish 
amonffst  the  divided  parishes,  whereas  now  there 
is  such  provision.  Such  a  provision  for  the  adjust- 
ment of  the  liabilities  was  introduced  in  sect  8 
of  the  Dirided  Parishes  and  Poor  Law  Amend- 
Act  1876  (39  &  40  Yict  o.  61),  which  section  has 
been  repealed,  but  a  similar  provision  for  adjust 
ment  is  contained  in  sect  67  of  the  Act  of  1894. 
That  difference  between  the  Act  of  Car.  2  and 
the  Act  now  in  force  distinguishes  the  cases  pre- 
viously decided  from  the  present  case,  so  that 
those  cases,  decided  when  there  was  no  power  to 
make  an  adjustment  of  liabilities,  are  not  condn- 
sive  in  a  case  like  the  present  where  there  is  power 
to  make  such  adiustment  For  that  reason,  there- 
fore, there  can  be  no  hardship  in  saving  that  the 
liability  which  attached  to  the  old  parish  d 
Dorking  now  attaches  to  the  new  parish  of 
Dorking  Rural,  as  the  liability  may  be  adjusted 
between  the  two  parishes;  and  there  can  be  no 
hardship  in  ordering  the  removal  of  the  pauper  to 
Dorking  Rural,  as  such  removal  is  a  removal  to 
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the  imion  in  which  he  had  his  birth  settlement, 
because  by  sect.  36,  snb-sect.  9,  the  two  new 
parishes  must  be  included  in  the  same  poor  law 
miion  in  which  the  ori^^nal  parish  was  included. 
The  order  of  the  justices  ordering  the  removal 
to  Dorking  Rural  was  right,  and  ought  not  to 
have  bpen  qnashed  by  the  quarter  sessions.  He 
also  referred  to 

Reg.  T.  Inhabitants  of  Hunnington,  5  Q.  B.  273  ; 
Rex  ▼.  Jnhabitanta  of  Oakmere,  5  B.  &  A.  775 ; 
Bet  ▼.  Justices  of  Salop,  3  B.  &  Ad.  910. 

Bosanquet,  Q.C.  (TT.  F.  Barry  with  him)  for  the 
Dorkini;^  Union  (the  respondents). — The  order  of 
removal  was  introduced  by  sect.  1  of  13  &  14  Car. 
2,  c.  12,  which  enabled  justices  to  remove  a  pauper 
to  the  parish  where  he  was  last  legally  settled, 
and  this  power  has  not  been  affected  Dy£he  Union 
Chargeabmty  Act  1865  (28  &  29  Vict.  c.  79) ;  so 
that  the  foundation  of  every  order  of  removal  is 
the  lei2^  settlement  of  the  person  removed.  It  is 
said  that  the  legal  settlement  of  the  pauper  was 
in  the  parish  of  Dorklns  Rural,  as  the  hamlet 
where  he  was  bom  was  m  that  part  of  the  old 
parish  of  Dorking  which  is  now  jDorking  Rural, 
and  that  therefore  he  has  a  legal  settlement  there. 
Whatever  difficulty  there  may  be  arises  from 
the  language  of  sect.  21  of  the  Act  of  Gar.  2 ; 
but.  however  that  may  be,  such  division  of 
parishes  under  that  Act  has  taken  place  in  many 
cases,  in  all  of  which  it  has  been  held  that,  where 
a  parish  is  so  divided,  the  settlement  of  a  p«*rson 
preriously  acquired  in  the  old  undivided  parish  is 
extinguished,  and  a  pauper  cannot  be  legally 
settled  in  or  removed  to  either  of  the  new 
parishes: 

Reg.  V.  Inhabitants  of  Hunnxngton  (ubi  sup.) ; 
Bastock  V.  Ridgway,  6  B.AC.  496 ; 
Plomesgate  Union  v.   West  Ham  Union,  44  L.  T. 
Bep.  610  ;  6  Q.  B.  Div.  576. 

The  law  of  settlement  arose  frou^  the  statute  of 
Car.  2,  or,    perhaps,  was  of  more  ancient  date, 

f>mg  back,  as  some  think,  to  the  old  Act  of 
lizabeth ;  and  *'  settlement "  is  defined  in  Steer's 
Parish  L^w  (4th  edit.,  p.  379)  and  Bum's  Justice 
of  the  Peace  (vol.  4,  p.  316),  as  "  the  right  acquired 
in  any  one  of  the  modes  pointed  out  by  the  poor 
laws  to  become  a  recipient  of  the  benefit  of 
those  laws,  in  that  parish  or  place  which  pro- 
rides  for  its  own  poor,  where  the  right  has  been 
last  acquired."  Tne  principle  of  the  cases  is  set 
oat  by  Denman,  G.J.  in  Beg.  v.  IHpton  {ubi  sup.), 
and  that  decision,  under  the  statute  of  Cai*.  2, 
hasheen  followed  so  often  that  Cock  bum,  C.J. 
said  in  Stourbridge  Union  v.  West  Ham  Union 
{ubi  sup.)  that  the  decisions  on  the  point  could 
not  now  be  overruled.  As  to  the  minor  point  of 
amending  the  order,  the  only  power  to  make  any 
amendment  in  the  order  of  removal  is  under  sect. 
6  of  the  Poor  Law  Procedure  Act  1848  (11  &  12 
Vict  c.  31) ;  and  that  refers  merely  to  a  clerical 
Bustake  in  the  drawing  up  of  the  order,  but  not 
to  a  mistake  in  the  substance  of  the  order.  A 
mistake  in  the  substance  of  the  order  cannot  be 
amended  : 

Beg.  V.  Tomlinson,  27  L.  T.  Bep.  544 ;  L.  Bep.  8 
Q.  B.  12. 

Therefore,  the  quarter  sessions  were  wrong  in 
^wing  the  amendment  by  adding  the  word 
'^Earal"  to  the  name  Dorlang,  but  they  were 
right  in  holding  that  the  legal  settlement  of  the 
pauper  in  the  old  parish  of  Dorking  was  extin- 


guished, and  that  he  could  not  be  removed  to 
Dorking  Rural. 

Elliott  in  reply. 

Collins,  J.— >This  case  comes  before  us  in  this 
wa^r.  The  pauper  was  bom  in  the  undivided 
parish  of  Dorking,  where  he  acquired  a  settle- 
ment, and  he  never  acquired  a  settlement  else- 
where. He  became  chargeable  to  the  St.  Saviour's 
Union,  and  an  application  was  made  on  their 
behalf  to  the  justices  to  remove  him  from  the  St. 
Saviour's  Union  to  the  place  where  he  was  bom, 
and  the  justices — not  being  aware  that  the  parish 
of  Dorking  bad  been  divided — made  an  order  for 
his  removal  to  the  parish  of  Dorking.  The  Court 
of  Quarter  Sessions  amended  this  order  by  adding 
the  word  "Rural"  after  the  name  Dorking, 
thereby  substituting  the  parish  of  Dorking  Rural 
for  that  of  Dorking,  but  they  quashed  the  order 
for  removal  to  Dorking  Rural.  The  case  now 
comes  before  us  from  the  decision  of  the  Quarter 
Sessions,  and  the  provisions  of  the  Act  upon 
which  it  depends  are  those  contained  in  sect.  1, 
sub-sect.  3,  of  the  Local  Government  Act  1894, 
generally  known  as  the  Parish  Councils  Act.  The 
parish  ctf  Dorking  came  within  the  definition  of  a 
parish  which  was  partly  within  and  partly  without 
a  rural  sanitary  district,  and  it  was  divided  under 
the  operation  of  that  sub- section,  and  being  sub- 
divided it  happened  that  the  birth-place  of  the 
pauper  is  in  Dorking  Rural.  The  Court  of 
Quarter  Sessions,  acting  on  a  series  of  cases,  the 
last  of  which — decided  in  1871 — was  the  case  of 
The  Stourbridge  Union  v.  Di'oitwieh  Union  {ubi 
sup.),  qnashed  the  order  of  the  justices,  and  the 
effect  was  to  leave  the  pauper  in  the  St  Saviour's 
Union.  The  principle  of  those  cases  applies  to 
the  present  case,  and  whether  they  were  rightly 
decided  or  not,  they  have  been  law  so  long  that 
it  would  be  quite  impossible  for  us  to  question 
them,  whatever  our  own  opinion  might  be.  The 
principle  of  those  cases  is  that  where  a  parish 
which  has  maintained  its  own  poor  is  divided 
under  sect.  21  of  the  statute  13  &  14  Car.  2.  c.  12, 
the  parish  is  for  the  purposes  of  settlement 
destroyed,  and  a  settlement  gained  in  it  by  birth 
is  wholly  lost,  and  the  pauper  does  not  acquire  a 
fresh  settlement  in  the  divided  part.  Applying 
that  principle  to  this  case,  the  pauper  had  Jost  his 
settlement  in  the  old  or  undivided  parish  of 
Dorking,  because  that  undivided  parish  as  an 
entity  had  ceased  to  exist,  and  he  had  not  acquired 
a  settlement  in  either  of  the  separate  parts  of  the 
divided  parish,  because  such  parte  did  not  exist 
as  parishes  at  the  time  of  bis  birth.  There- 
fore under  the  former  state  of  the  law  he 
had  no  setiuement  either  in  the  old  un- 
divided parish,  or  in  the  pai*ts  of  the  divided 
parish.  That  is  the  purport  of  the  authorities  on 
the  question.  Under  the  Local  Government  Act 
of  1894  the  principle  is  the  same.  The  entity  of 
the  old  parish  has  ceased  to  exist ;  the  settlement 
therein  has  been  lost,  and  no  other  settlement  has 
come  into  existence.  But  it  is  suggested  that 
even  applying  the  principle  of  the  Stourbridge 
Union  v.  Droitvrich  Union  {ubi  sup.),  it  is  not 
applicable  here,  and  two  sections  were  relied  on 
by  Mr.  Channell  to  show  that,  namely,  sect.  8  of 
the  Divided  Parishes  Act  1876  and  sect.  67  of  the 
Local  Government  Act  1894,  and  his  contention 
was  that,  although  this  division  was  made  under 
the  Act  of  1894,  the  result  was  the  same  as  if  it 
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had  been  made  under  the  Act  of  1876,  and  that, 
therefore,  the  adjnBtment  of  debts  and  liabilities 
there  referred  to  either  has  been  made,  or  ought 
to  hare  been  made,  in  this  case.  One  short 
answer  to  that  contention  is  that  that  section — 
sect.  8 — is,  so  far  as  this  point  is  concerned,  now 
repealed,  an^t  therefore,  we  n^-ed  not  further  con- 
sider its  provisions,  which  would  appear  rather  to 
refer  to  aiTears  of  rates  and  so  on,  and  such  pro- 
Tisions  do  not  appear  to  me  to  affect  the  principle 
of  the  cases  on  this  qaestion.  Then  reliance  was 
placed  on  sect.  67  of  the  Act  of  1891;,  which  pro- 
vided for  the  transfer  of  the  property,  debts,  and 
liabilities  of  one  anthoritj  to  another,  where  anj 
powers  and  duties  are  transferred  bj  the  Act 
from  one  authority  to  another.  That  section 
appears  to  me  to  have  no  application  whatever  to 
the  particular  question  we  are  now  considerin{2^, 
and  these  considerations  cannot  interfere  with  the 
principle  which  I  have  stated,  a;:d  which  lies  at  the 
root  ox  the  whole  question.  The  pauper  was  bom 
in  the  undivided  parish  of  Dorking,  which  has 
ceased  to  exist,  and  the  only  place  where  he  can 
be  settled  is  in  the  place  where  ne  now  is,  namely, 
the  St.  Saviour*s  Union,  he  having  acquired  no 
settlement  elsewhere.  The  order  of  the  Court  of 
Quarter  Sessions  is  therefore  right  and  must  be 
affirmed. 

Ridley,  J. — I  agree. 

Solicitor  for  the  appellants,  Howard  C.  Jones, 
Solicitor    for    the    respondents,     0,    8cale$, 
Dorking. 


Tuesdiy,  Aug.  3, 1897. 

(Before  Lawrance  and  Collins,  Jj.) 

Grange  (app.)  r.  Silcock  (resp.).  (a) 

Dogs — Injury  by,  to  cattle  or  sheep — Sheep  tres^ 
passing — injury  to  sh-ep  while  trespassing — 
Liability  of  owner  of  dog — Dogs  Act  1865  (28 
&  29  Vict,  c.  60)  s,  1, 

The  plaintiff's  sheep  were  trespassing  on  the 
defendants  field,  which  adjoined  the  plaintiff's 
land,  and  while  the  sheep  were  being  driven  by 
tlieir  owner  back  to  hi^  ovm  field,  the  defen- 
danVs  dog,  which  was  in  the  field  where  the 
sheep  were  so  trespassing,  worried  and  killed 
one  of  the  sheep.  The  defendant  had  several 
t'»mes  warned  the  plaintiff  to  prevent  his  sheep 
from  trespassing  on  his  land. 

Held,  that,  under  sect,  1  of  the  Dogs  Act  1865, 
the  owner  of  th^  dog  was  liable  for  the  injury 
done  by  his  dog  to  the  sheep,  although  such 
sheep  was  trespassing  07i  his  tan4  at  the  time 
when  the  injury  was  inflicted. 

Case  stated  by  justices  of  the  peace  for  the  city 
of  Sheffield. 

The  defendant  was  summoned  before  the  court 
of  summary  jurisdiction  sittiug  at  Sheffield,  to 
Hustver  the  plaintiff's  claim  for  1/.  58.,  damages  for 
injury  doue  to  a  sheep  belonging  to  the  phiintiff 
by  a  dog  belonging  to  the  defeudaut. 

The  summons  was  issued  under  sect.  1  of  the 
Dogs  Act  1865  (28  &  29  Vict.  c.  60),  which 
provides : 

The  owner  of  every  dog  eball  be  liable  in  damages 
for  injaries  done  to  any  oattle  or  pbeep  by  hi^  do^ ;  and 
it  shall  not  be  neoeseary  for  the  party   seeking  suoh 

(a)  Reported  by  W.  W.  Oaa,  £iq.,  Barrister-at  Law. 


damages  to  show  a  previous  miachievovis  propensity  in 
such  dog,  or  the  owner's  knowledge  of  each  previoiu 
propensi^,  or  that  the  injury  was  attributable  to 
negleot  on  the  part  of  such  owner.  9noh  damages 
shall  be  recoverable  in  any  oonrt  of  competsnt  janS' 
dioeion  by  the  owner  of  snoh  cattle  or  aheep  killed  or 
injured.  Where  the  amonnt  of  the  damages  elainied 
shall  not  exceed  five  poonda,  the  same  shall  be  reoorer- 
able  in  a  summary  way  before  any  justice  or  justices 
sitting  in  petty  sessions,  under  the  provisioos  of  the 
Act  (11  A  12  Vict.  c.  43). 

The  f oUowinff  facts  were  admitted  or  proved : 
That  the  defenaant  was  the  owner  of  a  dog  which 
worried  and  killed  a  sheep  the  property  of  the 
complainant,  or  plaintiff.  That,  at  the  time  the 
defendant's  dog  worried  the  plaintiffs  sheep,  such 
sheep,  along  with  a  number  of  others,  was  tres- 
passing upon  the  land  of  the  defendant,  which 
adjoins  that  of  the  plaintiff  on  the  outskirts  of  the 
city  of  Sheffield.  That,  at  the  same  time,  the 
plaintiff  or  his  s^-rvants  were  driving  such  sheep 
off  the  defendant's  land  back  to  the  land  of  the 
plaintiff,  and  that  the  defendant's  land  was  sepsr 
rated  from  the  plaLntiCTs  land  by  a  stone  wall 
about  4ft.  high,  out  it  was  not  proved  to  whom 
such  stone  wall  belonged.  That  the  sheep  were 
Scotch  homed  sheep  of  a  wild  character,  and 
capable  of  jumping  any  ordinary  fence,  and  that 
the  plaintiff  hud  l>een  warned  several  times  by 
thtt  defendant  to  prevent  his  sheep  from  trespasB- 
ing  upon  the  defendant's  land.  That  the  land  of 
both  the  defendant  and  the  plaintiff  was  of  a 
moorland  character,  and  that  the  actual  dama^ 
doue  by  such  sheep  having  trespassed  was  merely 
nominal. 

For  the  defendant  it  was  contended  that  he  was 
not  liable  in  damages  for  the  injury  done  to  such 
sheep  by  his  dog,  for  the  reason  that  the  sheep, 
when  so  worried,  was  trespassing  upon  the  defen- 
dant's land  where  the  dog  was  for  the  puipose  of 
protecting  the  grass  from  being  eaten  by  the 
plaintifTs  sheep ;  and  that,  as  the  plaintiff  had 
been  warned  on  several  occasions  to  keep  bis 
sheep  within  bounds,  he  was  guilty  of  negligence 
in  allowing  them  to  stray  upon  the  defen&nt  s 
land. 

For  the  plaintiff  it  was  contended  that  the 
defendant  was  liable  in  damages  for  the  injury 
done  to  the  sheep  by  his  dog,  whether  such  injoiy 
was  or  was  not  done  on  the  land  belonging  to  the 
defendant  where  such  dog  properly  was. 
.  The  defendant  did  not  alJege  that,  beyond  warn- 
ing the  plaintiff,  he  had  made  any  attempt  to 
proteut  his  property  either  by  impoimding  the 
plaintiff's  sheep,  or  by  claiming  compensation  for 
damage  caused  by  them ;  and  it  appeared  to  the 
justices  that  he  had  resorted  to  the  plan  of  drivine 
off  the  sheep  by  means  of  the  dog  which  resulted 
in  the  injury  to  the  sheep. 

The  justices  were  of  opinion  that,  imder  the 
words  of  the  section,  "  the  owner  of  every  dog 
shall  be  liable  in  damages  for  injury  done  to  any 
cattle  or  sheep  by  his  dog,"  they  were  not  called 
upon  or  entitled  to  take  into  consideration  the 
questions  which  might  have  arisen  between  the 
parties  in  an  action  for  trespass  by  or  injury  to 
the  sheep  in  another  court,  but  that  the  defen- 
dant, the  owner  of  the  dog,  was,  under  that 
section,  liable  before  them  for  the  injury  done  to 
the  sheep  by  his  dog,  about  which,  as  a  fact,  there 
was  no  dispute;  and  that,  therefore,  they  were 
bound  to  construe  literally  the  words  of  the 
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section,  and  enforce  payment  of  the  amount  by 
their  order.  They  accordingly  made  an  order 
that  the  defendant  should  pay  Ibe,  for  damages 
and  6«.  for  costs. 

The  question  now  was,  whether  the  justices 
were  rignt  in  making  such  order. 

Arthur  Sims  for  the  appellant  (the  defendant). 
— The  justices  were  wrong  in  their  construction 
of  the  statute,  and  their  decision  is  based  upon  a 
total  misconception  of  what  the  section  means. 
They  say  they  construed  the  words  Lterally,  but 
that  cannot  be  a  proper  way  to  construe  the 
section  in  a  case  such  as  the  present,  where  an 
iqjunr  was  inflicted  by  a  dog  upon  a  sheep.  They 
were  bound  to  take  into  consideration  the  circum- 
stances under  which  the  injury  was  committed. 
The  sheep  were  trespassing  at  the  time,  and 
though  I  admit  that  that  does  not  give  a  right  to 
set  a  dog  on  the  sheep  so  as  to  worry  them,  yet 
it  does  not  render  the  owner  of  the  aog  liable  in 
a  case  where  he  himself  does  nothing,  but  where 
bis  dog  kills  a  sheep  which  is  trespassing  on  his 
land.  At  common  law  if  a  wild  beast  inflicted  an 
injury  it  was  not  necessary  to  prove  scienter ;  but 
if  a  dog  inflicted  an  injury  it  was  necessaiyto 
proTe  scienter  before  this  Act  was  passed.  The 
Act  was  passed  with  the  sole  object  of  taking 
away  the  necessity  of  proving  scienter  in  the  case 
of  injuries  inflicted  by  dogs  upon  cattle  or  sheep, 
and  so  far  dogs  were  placed  in  the  same  category 
as  wild  beasts  in  respect  of  these  injuries.  All 
that  the  Act  does  is  to  remove  the  necessity  of 
proving  scienter ;  it  merely  says  it  shall  not  be 
necessary  to  prove  scienter,  Bylomds  v.  Fletcher 
(19  L.  T.  Bep.  220 ;  L.  Rep.  3  EL  of  L.  330)  shows 
that  if  a  person  keeps  a  dangerous  thing  on  his 
premises  he  is  not  Hable  so  long  as  he  does  not 
allow  it  to  escape  from  his  own  premises :  it  is 
otherwise  if  he  allows  it  to  escape.  [Collins,  J. 
—How  do  you  deal  with  the  case  of  a  man  being 
held  liable  for  injury  caused  by  placing  a  spring- 
^n  in  his  own  ground  P]  The  old  common  law 
mle  with  regard  to  man- traps  and  spring- guns  on 
a  person's  land  was  that  the  person  was  liable 
generally  for  injuries  caused  by  them.  That  rule 
was  not  applicable  to  the  case  oi  a  wild  beast : 

Bylands  v.  Fletcher  {vbi  sup.). 

If  a  person  is  a  trespasser  and  is  injured  by  reason 
of  the  trespass  the  owner  is  not  liable,  even  in  the 
case  of  a  wild  beast.    He  also  referred  to 

Fording  ▼.  Noakes,  70  L.  T.  Bep.   842 ;    (1894)   2 
Q.  B.  281. 

Deans,  for  the  respondent,  was  not  called  upon 
to  ai^^. 

liAWRANGS,  J. — The  justices  came  to  a  perf  ectiy 
right  conclusion  in  this  case ;  the  only  conclusion 
in  fact,  to  which  they  could  properly  come. 
Upon  reading  sect.  1  of  the  Dogs  Act  1865  we 
see  that  the  object  of  it  was  to  render  it  un- 
necessary for  the  owners  of  cattle  and  sheep 
injored  by  dogs  to  show  a  *'  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  knowledge 
of  such  previous  propensity.'*  The  cases  cited 
for  the  appellant  are  not  the  same  as  this  case. 
Here  the  sheep  was  trespassing,  and  the  appel- 
lant's dog  worried  and  killed  it^  and  unless  the 
Act  says  that  in  such  a  case  there  is  a  right 
to  kill  the  sheep,  the  owner  of  the  dog  would  be 
liable.  The  respondent  was  driving  his  sheep 
off  the  field  and  the  dog  appears  in  the  field,  and 


though  the  owner  of  the  field  would  have  a  right 
to  drive  the  sheep  off  his  field,  he  would  not  be 
justified  in  setting  his  dog  upon  the  sheep  bo  as 
to  worry  or  kill  the  sheep.  Here  the  appellant  was 
not  in  the  field  at  alC  but  his  dog  not  only 
worried  th&  sheep,  but  kiUed  it.  It  seems  to  me 
that  that  was  the  very  thing  that  was  intended 
to  be  met  by  the  statute,  which,  so  far  as  scienter 
was  concerned,  placed  cattie  and  sheep  in  a 
better  position  than  human  beings. 

Collins,  J. — I  am  of  the  same  opinion.  The 
words  of  the  statute  are  absolute,  and  make  no 
exception  in  favour  of  injuries  caused  by  a  dog  to 
a  sheep  which  is  trespassing,  such  as  the  injury 
caused  by  the  dog  to  the  sheep  in  this  case.  I 
can  concede  that  the  words  of  the  statute  may 
and  must  be  read  with  some  qualification,  for 
instance,  if  a  wild  bull  come  into  my  ground,  and 
^7  dog,  in  turning  him  off,  kills  him,  it  may  be 
that  there  would  be  a  defence  under  the  statute. 
That  point  does  not  arise  here.  The  dog  could 
not  be  in  a  better  position  than  his  master. 
The  owner  of  the  dog  would  have  no  right  to  kill 
the  sheep  while  trespassing  on  his  land ;  he  has 
only  a  right  to  drive  them  off,  using  no  more 
violence  than  is  necessary  for  that  purpose.  In 
this  particular  place  where  the  sheep  were  tres- 
passing the  dog  was  there  without  its  master 
while  the  sheep  wero  being  driven  off,  and  he 
Worried  and  killed  the  sheep.  It  seems  to  me 
that  that  is  within  the  absolute  words  of  the 
statute,  and  it  is  unnecessary  to  inquii'e  whether 
there  might  not  be  cases  to  which  the  words 
of  the  section  ought  not  to  be  applied  literally. 

Appeal  dismissed.    Leave  to  appeal  refused. 

Solicitor  for  appellant,  Campion  and  Simmons, 
for  A,  Muir  Wilson,  Sheffield. 

Solicitor  for  respondent.  A;  8,  C,  Doyle,  for 
C.  Robinson,  Sheffield. 


Aug.  4  and  5, 1897. 

(Before  Lawranoe  and  Collins,  JJ.) 

Eeg.  v.  Bubbows  and  anotheb  (Justices) ; 
i'a;  parte  Wilson,  (a) 

Justices — Order  made  under  Vaccination  Act  1867 

'  — Costs    of  order — Default — Imprisonment — 

Summary  Jurisdiction  Act  1848  (11  <fe  12  Vict. 

c.  43),  s.  18 — Summary  Jurisdiction  Act  1879 

42  &  43  Vict,  c.  49),  s.  6. 

Sect.  6  of  the  Summary  Jwrisdiction  Act  1879 
repeals  se.ct,  18  of  the  Summary  Jurisdiction  Act 
1848  only  so  far  as  ths  latter  gives  justices  juris- 
diction to  enforce  by  distress  and  imprisonmnent 
an  order  directing  the  payment  of  money  when 
such  order  was  made  on  a  complaint  that  a  sum 
of  money  was  claimed  to  he  due. 

W,  was  summoned  under  sect.  31  of  the  Vaccination 
Act  1867  to  show  cause  why  he  should  not  have 
his  child  vaccinated^  and  an  order  was  Tnade  on 
the  summons  directing  that  he  should  have  the 
child  vaccinated  within  a  given  tim^,  and 
also  directing  that  he  should  pay  the  costs  of 
the  order,  and  on  his  failure  to  do  so  that  there 
should  he  distress,  and  in  default  of  distress  he 
should  be  imprisoned. 

On  certiorari  to  quash  this  order,  held  that  it  was 

(a,  Exported  bj  J.  Amsksw-Stkaban,  Esq.,  Barriate>at-Law. 
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good  under  sect,  18  of  the  Summary  Jurisdiction 

Act  1848. 

Bulb  nisi  for  a  certiorari  to  bring  up  and  quash 
an  order  made  by  the  justices  of  Maidenhead 
under  sect.  31  of  the  Vaccination  Act  1867  (30  &.  31 
Yict.  c.  84),  directing  the  prosecutor,  Robert 
Wilson,  to  have  his  child  vaccinated  and  to  pay 
the  costs  of  the  order,  on  the  ground  that  the 
order  directed  that  on  failure  to  pay  the  costs 
distress  was  to  issue  against  the  prosecutor's 
goods,  and,  in  default  of  distress,  he  was  to  be 
committed  to  prison,  and  that  the  justices  had  no 
jurisdiction  so  to  enforce  the  order  as  to  costs. 

Macmorran,  Q.O.  {J.  W,  McCarthy  with  him) 
showed  cause. 

Schultess  Young  in  support  of  the  rule. 

The  facts  and  arguments  sufficiently  appear 
from  the  following  judgment : — 

Collins,  J.—Mj  brother  Lawrance  has  asked 
me  to  deliver  judgment  first  in  this  case.  The 
case  comes  before  us  upon  a  motion  to  show  caune 
why  a  certiorari  should  not  issue  to  quash  a 
certain  order  made  bv  mag^trates  against  a 
person  called  Robert  Wilson.  Now  the  face's  are 
these :  Wilson  was  brought  before  the  ma^strates 
under  the  31  st  section  of  the  Vaccination  Act 
1867  (30  &  31  Vict.  c.  84),  which  enacts :  "  If  any 
registrar  or  any  officer  appointed  by  the  guardians 
to  enforce  the  provisions  of  this  Act  shall  give 
information  in  writine  to  a  jastice  of  the  peace 
that  he  has  reason  to  oelieve  that  any  child  under 
the  age  of  fourteen  years,  being  within  the  union 
or  parish  for  which  the  informant  acts,  has  not 
been  successfully  vaccinated,  and  that  he  has 
given  notice  to  the  parent  or  person  having  the 
custody  of  such  child  to  procure  its  being  vacci- 
nated, and  that  this  notice  has  been  disregarded, 
the  jastice  may  summon  such  parent  or  person  to 
appear  with  the  child  before  him  at  a  certain 
time  and  pla^^e,  and  upon  the  appearance,  if  the 
justice  shall  find,  after  such  examination  as  he 
shall  deem  necessary,  that  the  child  has  not  been 
vaccinated  nor  has  already  had  the  smallpoz,  he 
may,  if  he  see  fit,  make  an  order  uader  his  hand 
and  seal,  directing  such  child  to  be  vaccinated 
within  a  certain  time ;  and  if  at  the  expiration  of 
such  term  th^  child  shall  not  have  been  so  vacci- 
nated, or  shall  not  be  shown  to  be  then  unfit  to 
be  vaccinated,  or  to  be  insusceptible  of  vaocination, 
the  person  upon  whom  such  order  shall  have  been 
made  shall  be  proceeded  against  summarily,  and 
unless  he  can  show  some  reasonable  ground  for 
his  omission  to  carry  the  order  into  efPect,  shall 
be  liable  to  a  penalty  not  exceeding  twenty 
shillings."  In  this  case  Wilson  was  brought 
before  the  magisti*ates,  as  I  have  said,  under  this 
section,  and  the  magistrates  made  an  order  upon 
him  to  cause  the  chUd  to  be  vaccinated,  and  they 
made  that  order  with  Ss,  6d.  costs  against  him. 
The  question  arises  as  to  the  mode  in  which  the 
payment  of  those  costs  can  be  secured.  The  power 
of  procuring  payment  of  costs  is  dealt  with  by 
sect.  18  of  11  &  12  Vict.  c.  43,  which  is  in  these 
terms  :  "  Be  it  enacted  that  in  all  cases  of  sum- 
mary conviction  or  of  orders  made  by  a  justice  or 
justices  of  the  peace  it  shall  be  lawful  for  the 
jastice  or  justices  making  the  same  in  his  or  their 
di8<*retion  to  award  and  order  in  and  bv  such  con- 
viction or  order  that  the  defendant  snail  pay  to 
the  prosecutor  or  complainant  respectively  such 
costs  as  to  such  justice  or  justices  shall  seem 


just  and  reasonable  in  that  behalf."  It  \a  clear, 
therefore,  that  there  was  power  to  order  costs  in 
this  particular  case.  It  was  the  case  of  either  a 
summary  conviction  or  an  order,  and  the  justices 
had  power  to  award  costs.  Then  follows  the 
machmery  by  which  the  payment  of  costs  can  be 
enforced.  It  gocA  on  to  sajr  that  in  cases  where, 
instead  of  convicting,  the  justices  shall  dismiss 
the  information  or  complaint,  certain  conse- 
quences shall  follow ;  then  it  d^a^s  with  the  case 
where  a  penalty  is  imposed ;  and  then  it  comes  to 
this  case  where  no  penalty  was  imposed,  and  it 
says. — "And  in  cases  w£frH  there  is  no  such 
penalty  or  sum  to  be  thereby  recovered,  then  such 
costs  shall  be  recoverable  by  distress  and  sale  of 
the  goods  and  chattels  of  the  party,  and  in  default 
of  such  distress  by  imprisonment  vrith  or  without 
hard  labour,  for  any  time  not  ex(«eding  one 
calendar  month  unless  such  costs  shall  be  sooner 
paid."  An  order  was  in  this  <*ase  made  to  enforoe 
the  costs  in  the  manner  provided  by  this  section, 
and  it  is  in  respect  of  that  order  that  these  pro- 
ceedings have  been  taken.  A  rule  nisi  for  a  cer* 
tiorari  to  quash  that  order  was  obtained ;  and  it 
is  against  that  rule  that  Mr.  Macmorran  has  now 
shown  cause.  Now,  this  point  in  the  discussion 
is  perfectly  clear,  namely,  that  the  justices  had 
luriRdiction  to  entertain  the  complaint.  Thej 
had  jurisdiction  to  make  the  order  which  they  did 
make  upon  this  person  to  do  that  which  he  ought 
to  have  done  before  and  had  not  done ;  and  they 
had  jurisdiction  to  impose  the  payment  of  costs 
upon  him.  Further,  they  had  jurisdiction  given 
them  in  express  terms  by  the  18th  section,  whi<'.h 
I  have  just  read,  to  order  the  enforcement  of  the 
payment  of  those  costs  in  the  manner  therein 
provided.  UnlesH,  the-efore,  there  is  somethiig 
in  some  other  A  -t  of  Parliament  which  cuts  down 
the  rights  conferred  by  the  18th  pection,  that 
order  was  clea  ly  light.  But  it  was  suggested 
when  the  rule  nisi  was  granted  that  by  reason  of 
the  6th  foctinn  of  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict  o.  49)  the  remedy  for  costs 
provided  by  the  18th  section  of  the  former  statute 
was  no  1  mger  applicable.  Now,  the  6th  section 
of  the  Summary  Jurisdiction  Act  1879  is  in  these 
terms :  "  Where  under  any  Act,  whether  past 
or  future,  a  sum  <*f  money  claimed  t^  be  due  is 
recoverable  on  complaint  to  a  court  uf  summary 
jurisdiction,  such  sum  shall  be  deemed  to  he  a 
civil  debt,  and,  if  recovered  before  a  court  '^f 
summary  jurisdiction,  shall  be  recovered  in  the 
manner  in  which  a  sum  declared  b^  this  Act  to 
be  a  civil  debt  recoverable  summarily  is  recover- 
able under  this  Act,  and  not  otherwise ;  and  the 
payment  of  any  co^ts  ordered  to  be  paid  by  the 
complainant  or  defendant  in  the  case  of  such 
complaint  chall  be  enforced  in  like  manner  ss 
such  civil  debt  and  not  otherwise."  Now,  speak- 
ing for  mvself,  I  have  some  little  difficulty  in 
understanding  how  it  ever  could  have  been  sug- 
gested on  this  particular  case — which  was  the 
case  of  an  order  made  upon  a  person  who  had 
failed  to  perform  a  duty  imposed  upon  him  by 
statute  with  the  incident  thereto  attached  that 
he  should  pay  certain  costs — that  that  is  a  case 
where  a  sum  of  money«is  claimed  to  be  due,  and  is 
recoverable  upon  complaint.  No  sum  of  money 
was  due.  No  sum  of  money  was  claimed  to  be  due. 
There  was  neither  money  due  nor  a  complaint 
as  to  money  due  which  is  the  single  instance  in 
which  the  civil  procedure  is  substituted  for  the 
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criminal  prooedare  by  sect.  6.    Bat,  as  far  as  I 
could  gatner  from  the  ar^ment  addressed  to  us 
bjMr.  Yoimg,  it  seems  to  have  been  suggested 
that  there  was  a  point  of  time  when  a  fixed  sum 
of  money  did  become  payable.     No  doubt  the 
costs,  when  ascertained,  did  become  a  sum  of 
money  payable  and  claimed ;  and,  as  far  as  I  can 
anderstand  the  argument,  it  is  suep^sted  that, 
because  as  incident  to  the  order  which  the  jus- 
tices had  the  right  to  make,  they  ascertained  the 
sum  for  costs,  and  that  sum  then  became  payable, 
this  jurisdiction  conferred  by  the  18th  section  to 
enforce  the  order  properly  made  and  incident  to 
an  order  which  was  not  based  upon  an  application 
for  payment  of  money  at  all,  by  distress  and 
afterwards  by  imprisonment,  is  gone;   and  that 
there  is  substituted  for  it  some  proceeding  which 
mast  be  initiated  as  soon  as  the  costs  are  asoer- 
tiuned,  and  initiated  by  complaint  made  for  the 
poipose  of  recovering  a  sum  of  money  claimed  to 
be  due  upon  complaint.    If  that  ar^ment  were 
not  on  its  mere  statement,  shown  to  be  absolutely 
without  foundation,  it  seems  to  me  that  the  two 
casea^  one  of  them  cited  by  Mr.  Macmorran,  and 
the  other  cited  by  the  learned  coanf>el  for  Wilson 
himself,  dispose  of  it.    There  can  be  no  distinc- 
tion in  principle,  as  was  admitted  to  me  not 
without  some  nesitation  by  Mr.  Young  between 
a  penalty  which  is  ascertained  by  the  justices 
for  the  first  time,  and  a  sum  of  costs  which  is 
imposed  b^  them  and  ascertained  by  them  for 
the  first  tune.    In  the  one  case  and  the  other 
there   is   no   claim   in   the   first    instance   for 
an  ascertained   sum;  and  the  sum   ultimately 
recoverable  does  not  become  ascertained  until  the 
result  of  the  proceeding  itself.    Now  as  to  the 
two  cases  alluded  to,  the  effect  of  the  decision  in 
one  of  them  {Beg.  y.  Paget,  45  L.  T.  Hep.  794 ; 
8  Q.  B.  Div.  151)  was  this :  There  a  railway  com- 
pany claimed  a  penalty  in  respect  of  the  oreaoh 
of  one  of  their  bye-laws  on  the  ground  that  the 
passenger  had  not  produced  his  ticket  when  called 
upon.    The  magistrate  found  that  the  matter  of 
complaint  had  been  proved,  and  he  ascertained 
the  penalty.    He  then  hesitated  as  to  whether  he 
had  not  jurisdiction,  and  therefore  was  at  liberty 
to  treat  the  penalty  as  a  sum  of  money  claimed 
to  be  due  and  recoverable  on  complaint  within 
sect  6.    It  was  held  by  Field  and  Uave,  JJ.  that 
he  could  not  do  that — ^that  it  was  not  such  a  sum 
at  all,  and  that  the  penalty  miffht  be  recovered 
and  ought  to  be  recoverecC  and  could  only  be 
recovered    under   the    provisions   of    sect.    18. 
Whether  tbe  magistrate  had  any  discretion  after- 
wards when  he  made  up  his  mind  that  he  had 
the  right  to    deal   with'  the  remedy  for  costs 
pnder  sect.  18,  as  to  the  time  at  which  he  should 
iasoe  the  warrant  or  sue,  is  another  matter  which 
it  is  not  necessary  to  consider  here  at  all.    It  was 
only  a  matter  of  discretion  if  he  had  it  under 
that  section.  'Here  the  magistrates  have  exercised 
their  discretion,  and  have  made  the  order  now  in 
dispute.     The  other  case  cited  is  really  to  the 
nine  effect.     That  is  the  case  of  Kennard  y. 
Bimmons,  which  is  reported  in  50  L.  T.  Bep.  at 
page  28,  in  which  Lindley,  L.J.  also  gave  judg- 
ment to  the  effect  that  a  penalty,  although  an 
ascertained  sum,  was  not  such  a  sum  as  could  be 
^  basis   of  proceedings   upon   complaint    to 
noover  a  sum  of  money  claimed  to  be  due.    It 
seems  to  me,  therefore,  that  in  this  case  there  is 
00  foundation  for  the  argument  that  it  comes 


within  the  only  provision  which  could  take  it  out 
of  the  category  of  ordinary  criminal  proceedings 
before  the  magistrates,  and  put  it  into  the  cate- 
gory of  a  complaint  because  of  the  fact  that  a 
certain  sum  of  money  is  due,  and  is  not  paid. 
There  was  no  sum  of  money  due,  and  no  such 
complaint  could  be  made  or  was  made.  Therefore 
in  my  judgment,  this  rule  must  be  discharged, 
and  discharged  with  costs. 

LA.WBANCB,  J. — ^I  am  entirely  of  the  same 
^P^^^^-  BuU  discharged. 

Solicitors  for  the  justices.  Tarry  and  Co.,  for 
Ward  and  Thomas,  Maidenhead. 

Solicitors  for  Uie  prosecutor,  Aldbone  and 
Ckeverton.  * 


Wednesday,  Aug.  11, 1897. 

(Before  Lawrance  and  Collins,  JJ.) 

Beg.  v.  The  OoyssNOB  of  Holloway  Pbison  ; 
Ex  parte  Emilb  Geoboe.  (a) 

Criminal  law — Larceny  &i^  bailee — Habeas  corpus 
— Extradition — Larceny  Act  1861  (24  &  25  Vict. 
e.  96),  s.  3. 

On  an  application  for  a  writ  of  habeas  corpus, 
the  evidence  showed  that  a  loan  was  raised  on  a 
hond  by  a  person  authorised  so  to  raise  the  loan, 
and  that  there  was  a  fraudulent  appropriation 
by  him  of  the  m^mey  so  raised. 

Heia,  that  {following  the  decision  of  Reg.  v.  De 
Banks  (50  L.  T.  Rep.  427),  that  amounted  to 
evident  of  larceny  by  a  bailee  under  sect.  3  of 
the  Larceny  Act  1861,  and  the  rule  was  accord- 
ingly discha/rged. 

In  this  case  a  rule  nisi  had  been  obtained  calling 
upon  {h&  Grovemor  of  Holloway  Prison  to  show 
cause  why  a  writ  of  habeas  corpus  should  not 
issue  directing  him  to  bring  up  the  body  of  one 
Emile  G^rge  before  the  court  to  be  dealt  with 
as  they  shci^d  direct. 

Proceedings  had  been  taken  in  the  Tribunal  of 
First  Instance  of  the  Department  of  the  Seine,  on 
the  ground  that  he  had  been  guilty  of  escroquerie 
et  d*abus  de  confiance  (fraud  and  embezzlement). 
He  was  found  in  England,  and  his  extradition 
was  demanded  by  the  French  Government  Mr. 
Lushington,  the  magistrate  at  Bow-street,  held 
tiiat  there  was  no  evidence  of  escroquerie,  but 
committed  him  for  extradition  under  sect.  3  of 
the  Larceny  Act  for  abus  de  confiance,  which  he 
held  te  be  larceny  by  a  bailee. 

The  writ  of  habeas  corpus  vras  demanded  on 
the  ground  that  there  was  no  evidence  before 
the  committing  maffistrato  of  an^  act  committed 
by  Emile  George  which  if  comnutted  in  England 
would  have  constituted  an  offence  according  to 
English  law. 

The  translation  of  the  deposition  of  Madame 
Barbot  Emilie  Augustine  Bamond  dela  Croisette, 
the  prosecutrix,  was  as  follows : 

The  person  named  George,  in  the  month  of  January 
last,  asked  me  for  my  daughter  Martha  in  mairiage. 
His  ref  erenoes  being  excellent,  I  oonsented  to  the  union. 
As  it  was  neoeesazy,  in  order  to  meet  the  expenses  of  the 
marriage,  that  I  should  get  a  oertain  snm  of  money,  I 
decided  to  entrost  George  with  a  French  8  per  cent. 
hond  for  1200  francs,  the  valne  of  which  was  about 

(«>  Reported  by  W.  Di  B.  UBasiaT,  Eaq.,  B«rriiter-*t-Law. 
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40,000  franoB,  cm  which  he  told  me  he  had  fonnd  the 
means  of  raiBinsf  a  loan  through  the  mediation  of  a  M. 
Leroy,  a  bunnese  man  at  No.  9  Bne  GeofiProy  Marie. 
George  obtained  from  me  an  authority  to  receiTe  in  his 
name  a  snm  of  10,000  francs,  which  he  was  to  hand  to 
me,  but  he  only  handed  to  me  5000  francs,  pretending 
that,  for  greater  safety,  it  was  preferable  to  leave  the 
5000  francs  snrplos  with  M.  Leroy ;  but  over  and  above 
this,  ont  of  the  5000  francs  which  he  handed  to  me,  he 
asked  me  to  lend  him  2000  francs  each  time,  that  is  to 
say,  4000  francs,  which  he  was  to  give  me  back  four 
days  later,  which  he  has  not  done.  Bemg  compelled  to 
meet  the  expenses  of  the  marriage,  which  was  to  have 
taken  place  on  the  28th  April,  I  consented,  at  George's 
request,  to  negotiate  a  further  loan  on  my  bond  of  6000 
francs.  I  gave  him  another  authority  to  receive  the 
money  for  me,  which  be  did,  but  he  kept  the  whole  of  it. 
.  .  .  After  receiving  *peremptory  notice,  George 
ended  by  declaring  to  me  that  the  marriage  proposals 
which  he  had  made  were  only  conditional,  and  he  dis- 
appeared. 

By  the  Larceny  Act  1861  (24  &  25  Vict.  c.  96), 
8.8: 

Whosoever  being  a  bailee  of  any  chattel,  money,  or 
valuable  security,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use,  or  the  use  of  any  other  person 
other  than  the  owner  thereof,  although  he  shall  not 
break  bulk,  or  otherwise  determine  the  bailment,  shall 
be  guilty  of  larceny,  and  may  be  convicted  thereof  upon 
an  indictment  of  larceny. 

Sutton,  for  the  Grown,  showed  cause. 

Spencer  Bower  for  George. — The  receipt  of  the 
money  was  from  the  lender.  He  did  not  receive 
it  from  the  prosecutrix  at  all.  He  did  not  appro- 
priate the  money  actually  advanced,  for  he  was 
not  bound  to  hand  over  those  specific  coins. 
There  can  be  no  appropriation  of  the  money  or  a 
larceny  of  these  moneys,  as  there  was  no  obliga- 
tion to  hand  over  the  actual  money  received  but 
only  an  equivaJent.    He  referred  to 

Reg,  V.  Hasaall,  4  L.  T.  Bep.  561 ;  L.  &  C.  58 ; 
Heg.  V.  Brwmiowj  89  L.  T.  Bep.  479. 

[Collins,  J. — Beg.  v.  De  Banks  (50  L.  T.  Rep. 
427 ;  13  Q.  B.  Div.  29)  sjid  Beg.  v.  BunkaU  (9  L.  T. 
Rep.  778 ;  L.  &  G.  371)  are  against  you.] 

Lawbance,  J. — ^1  am  of  opinion  that  this  rule 
must  be  discharged.  The  case  of  Beg.  v.  De  Banks 
{uhi  8up.)  is  on  all-fours  with  the  present,  for,  if 
you  substitute  a  bond  for  the  horse,  the  cases  are 
one.  It  is  said  that  the  principle  in  Beg.  v. 
De  Banks  {ubi  sup.)  is  not  in  accord  with  Beg.  v. 
HassaU  (ubi  sup.),  but  the  facts  and  the  cases  are 
entirely  different.  In  Beg.  v.  HassaU  (ubi  sup.) 
a  treasurer  of  a  money  dub  received  small  weekly 
payments  from  each  member,  and  had  authority 
with  the  secretary's  consent  to  lend  the  club  money 
to  members.  There  was  a  periodical  division  of 
the  funds  and  profits  amongst  the  members. 
There  it  was  held  that  the  treasurer  c6uld  not  be 
indicted  as  a  fraudulent  bailee  for  larceny  of 
moneys  paid  in  by  a  member.  Now,  in  Beg.  v. 
De  Banks  {ubi  sup.)  the  prisoner  was  employed  by 
the  prosecutor  to  take  care  of  a  horse  for  a  few 
days,  and  afterwards  to  sell  it  and  give  him  the 
money.  He  sold  it,  and  absconded  with  the 
money.  It  was  held  that  he  was  a  bailee  of  the 
money,  and  could  be  convicted.  That  is  practi- 
cally what  occurred  here.  It  was  like  a  person 
being  sent  to  a  bank  to  cash  a  cheque,  who,  after 
he  had  cashed  it,  absconded  with  the  money.  He 
would  be  a  bailee,  and  could  be  convicted  as 
such. 


Collins,  J. — ^If  Mr.  Spencer  Bower^s  cc»- 
tention  was  a  right  one,  it  would  show  a  most 
lamentable  deficiency  in  our  criminal  law.  In 
these  two  transactions  in  this  case  there  is 
abundant  evidence  of  larceny  by  a  bailee.  In  the 
first  the  bond  was  intrusted  to  Georse  to  obtain 
a  loan,  and  in  the  second  it  was  again  entrusted 
to  him  to  negotiate  a  further  loan.  It  is  con- 
tended that  such  transactions  as  took  place  in 
this  case  cannot  be  reached  by  the  criminal  law. 
Now,  sect.  3  of  the  Larceny  Act  1861  is  in  these 
terms.  [His  Lordship  read  the  section,  and  con- 
tinued :]  Now,  the  question  is,  was  George  a 
bailee  ?  He  undoubtealy  converted  this  money. 
Why  should  he  not  be  a  bailee  P  There 
was  a  marked  sum  to  be  returned  in  this 
case,  and  unquestionably  he  was  a  manda- 
tory, and,  further,  he  was  a  depositary.  It  is 
said  that  Beg.  v.  HassaU  {uM  sup.)  bears  on  this 
case,  but  the  facts  there  are  altc^ther  different, 
and  I  think  the  rule  must  be  discharged,  for 
obviously  in  that  case  there  was  a  fund  to  be  dealt 
with.  He  was  not  a  bailee,  but  a  trustee.  That 
has  no  bearing  on  this,  and  Beg.  v.  De  Banks  {ubi 
sup.)  is  a  clear  authority  for  the  principle  in  this 

^^®*®-  Bule  dUeharged. 

Solicitor  for  the  Crown,  The  Solicitor  io  the 
Treasury, 
Solicitor  for  George,  Joseph  Davey. 


Wednesday,  Aug.  11,  1897. 

(Before  Lawbakcx  and  Collins,  JJ.) 

Rkg.  v.  Bitbtok  and  anothbb  (Justices)  ; 
E»  parte  YocTNa.  (a) 

Justices  —  Disqualification  —  Bias  —  Interest  — 
Charge  against  unqualified  person  for  acting  as 
solicitor  —  Prosecution  by  Incorporated  Law 
Society — Member  of  society  sitting  as  justice, 

A  justice  of  the  peace  is  not  disqualified,  by  reason 
of  the  fact  thai  "he  is  a  rMn^er  of  the  Ineor- 
porated  Law  Society,  from  adjudicating  uwm  a 
case  where  the  accused  is  charged  tcith  tntfuUjf 
and  falsely  pretending  to  be  a  solicitor,  asJ 
where  the  proceedings  are  taken  by  the  Ineorpo- 
rated  Law  Society. 

Rule  calling  on  justices  of  the  peace  for  tbe 
borough  of  Tunbridge  Wells  to  show  cause  why  a 
.  writ  of  certiorari  should  not  issue  to  remove  and 
quash  a  conviction  whereby  one  Alfred  Yoong 
was  convicted  for  wilfully  and  falsely  pretending 
to  be  a  solicitor,  on  the  ground  that  Mr.  John 
Burton,  one  of  the  justices  in  question,  was  inte- 
rested in  the  matter  of  the  information,  and  of 
the  conviction  thereon,  being  a  practising  solicitor 
and  a  member  of  the  Incorporated  Law  Society. 

A  letter,  written  by  the  applicant  for  the  role, 
threatening  that  if  a  certain  sum  of  money  were 
not  paid  proceedings  would  be  taken,  was  broagbt 
to  the  notice  of  the  Council  of  the  Incorporated 
Law  Society,  who  determined  to  take  proceedings 
against  the  applicant  under  sect.  12  of  the  Soli- 
citors Act  1874,  and  on  the  23rd  Feb.  1897  the 
secretary  of  the  Incorporated  Law  Society  wrote 
to  the  secretary  of  the  Kent  Law  Society,  instmct- 
ing  him  to  take  proceedings  on  behalf  of  the 

■  ■M~  _-■  ■  IIIIMI  I  III, ■   J ^"^^^^^ 

{at  Beported  by  W.  W.  Orb,  Esq.,  BuTlBter-«t-LAir. 
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society,  and  the  latter  iniraBted  the  eaee  to  a 
eoHoitor  of  Tnnbridge  Wells,  who  undertook  the 
proBeoiiUoiL 

The  applicant  was  then  smnmoned  for  haying 
wilfollj  and  falaelj  pretended  to  be  a  solicitor. 

The  chairman  ol  the  jnstioes  who  sat  at  the 
hearing  of  the  case  at  Tanbridge  Wells  on  the 
I2tih  April  1897  was  Mr.  Burton,  who  is  a  solicitor 
practisuig  at  Tnnbridge  Wells,  and  before  the 
case  was  called  on  the  defendant's  solicitor 
directed  the  attention  of  the  derk  to  the  jnstices 
to  the  fact  that  the  chairman  was  a  praotisinff 
solicitor ;  bnt,  Ix^ond  that,  no  question  was  raised 
or  objection  made  bj  the  defendant  or  his 
solicitor  to  the  jurisdiction  of  Mr.  Burton ;  and 
at  tiie  conclusion  of  the  hearing  the  defendant's 
soGcitor  asked  that  a  case  should  be  stated  on 
points  that  had  arisen,  so  that,  for  the  purpose  of 
the  present  case,  the  objection  that  Mr.  Burton 
mas  a  practising  solicitor  waa  considered  to  have 
been  waived. 

The  secretary  of  the  Incorporated  Law  Society 
stated  in  his  amdarit  that  the  society  is  managed 
hj  a  council  elected  annually  by  the  members, 
rat  thaA  the  members  indiyidually  take  no  part 
in  controlling  or  managing  the  aJ&drs  of  the 
society;  that  Mr.  Burton  is  a  member  of  the 
Incorporated  Law  Society,  but  not  a  member  of 
the  council,  and  that  therefore  he  has  no  power 
to  interfere  with  or  control  its  proceedings,  and 
that  he  had  no  voice  in  the  institution  or  conduct 
of  the  prosecution  of  the  applicant ;  and  that  no 
part  01  the  penalty  was  or  is  received  by  the 
lociety  in  sack  a  case,  and  that  Mr.  Burton  could 
not  hie  benefited  pecuniiuily  or  otherwise  by  the 
snoeees  of  the  prosecution,  and  could  not  in  any 
mkY  become  liable  for  any  costs  or  ezpensee  in 
rwraioe  to  the  proceedings  in  the  event  of  Cheir 
fuhxre. 

Mr.  Burton,  in  his  affidavit,  stated  that  he  was 
a  soIicitQr  practising  in  Tunbridge  Wells  since 
1873,  and  a  member  of  the  Incorporated  Law 
Society,  and  a  justace  of  the  boroogh  since  1893, 
that  he  acted  as  chairman  of  the  jumoes  in  petty 
nssions  at  Timbridgd  Wells  when  the  case  of  the 
qqplicaat  was  heara  and  determined,  bnt  that 
imtil  the  case  was  called  on  he  had  no  knowledge 
ol  it^  or  that  any  such  charge  was  coming  on  lor 


H6Uikm$  showed  cause.— The  fact  that  Mr. 
BiBicti  was  a  practising  soHoitor  was  known  to 
the  applicant's  solicitor  at  the  hearing  of  the  case 
and  no  olgection  was  taken.  Thai  ground  of 
oii^jeetkni  is  therafore  waived.  The  grounds  on 
meh  a  puatice  has  been  held  to  be  disqualified 
from  BsttiBg  are  bias,  pecuniary  interest,  and  the 
fmA  of  hiB  Deing  a  prosecutor  in  the  case.  The 
bion  is,  whe&ier  Mr.  Burton,  by  reason  of  his 
a  member  of  the  Incorporated  Law  Sooiebr, 
upon  asrf  of  these  grounds.  He 
ims  not'disqualifira  on  the  ground  en  bias,  as  the 
hiss,  to  disquafify,  must  be  a  real  and  subataatial 
bias  (B^.  V.  Mayor  cf  Deal,  45  L.  T.  Bep.  439), 
andtiiere  eould  not  liave  been  any  such  bias  in 
tlDB ease;  or  on  the  ground  of  peeoniaiy  interest, 
as  there  was  none;  or  on  the  ground  of  his  being 
a  piesocirtor  in  tJie  case.  It  is  true  tiiat  Mr. 
Bvton  was  a  member  of  the  Inoorporated  Law 
Sooitiy,  bat  he  was  not  a  member  of  the  oonndl 
itf  the  sociely,  and  it  is  the  counoU  only  who  diieet 
fcewpiosecotiops  and  mMiage  the  business  of  ite 

MAe.  Gab.— Vol.  XVIIL 


society.  He  was,  therefore,  not  a  prosecutor,  and 
was  not  disqualified  on  that  ground : 

Leeion  v.  Oenerdl  CownoH  cf  M$dical  Ed^icaUcn 
emd  Registration,  61  L.  T.  Bep.  849 ;  43  Ch.  Div. 
366. 

This  conviction  ought,  therefore,  to  be  affirmed. 

HegdaU  in  support  of  the  rule — ^The  statements 
in  the  affidavit  of  the  applicant  entirely  disprove 
the  suggestion  of  waiver  as  to  the  ground  of 
objeotion  that  Mr.  Burton  was  a  practising  soli* 
citor.  The  fact  of  his  being  a  practising  solicitor 
was  a  ground  of  disoualification  bv  reason  of  bias 
in  such  a  case  as  the  present,  where  the  charge 
was  for  wilfully  and  falsely  pretending  to  be  a 
solicitor : 

Beg.  V.  Huggina,  72  L.  T.  Bep.  193 ;  (1895)  1  Q.  B. 
563. 
The  true  principle  of  disqualification  on  the 
ground  of  oias  is  not  that  there  must  be  a  real 
and  substantial  bias,  but  that,  having  re^^ard  to 
ilie  circumstances  ^'?n?f^'"g  before  the  jnstices 
adjudicate,  there  is  a  real  apprehension  of  bias, 
and  it  is  sufficient  that  the  justice  might  have 
been  influenced : 

Beg,  V.  Huggins  (vhi  atip.) ; 

Beg.  V.  Gaiaford,  66  L.  T.  Bc^.  24;  (1892)  1  Q.  B. 

381; 
Beg.  V.  Henley,  66  L.  T.  Bep.  675  ;  (1892)  1  Q.  B. 

504. 

The  second  ground  of  disqualification  is  pecuniary 
interest,  and  anv  peooniary  interest,  however  slight 
or  small,  is  sufficient  to  disqualify : 

Be;.  V.  Hammond,  9  L.  T.  Bep.  428 1 

Beg.T.  €hU^ford  {ybi  tup.). 
Here  there  was  a  pecuniary  interest,  which, 
although  small,  was  snfficieiit  to  disqualify, 
namely,  the  ^lot  tinat  Mr.  Burton,  as  being  a 
member  of  the  Incorporated  Law  Society,  might 
hafe  been  liable  to  pay  his  proportionate  share  of 
the  costs  if  this  information  had  been  dismissed) 
and  the  justices  had  ordered  the  society,  as  being 
the  prosecutors  in  the  case,  to  pay  the  costs. 
Although  any  penalty  imposed  may  not  go  to  the 
so<^ety,  yet  if  the  complaint  were  dismissed  with 
costs,  the  costs  woold  have  to  be  paid  bythesooietj^ 
of  which  "Mr.  Burton  is  a  member,  and  though 
the  property  is  managed  by  the  council,  yet  snoh 
proMrty  is  the  property  of  the  society  in  genenil« 
and  if  the  sockty  were  dissolved  each  membev 
would  no  doubt  set  a  share,  which  share  would  be 
^fiminished  by  the  ^yment  of  costs.  The  ^QM* 
tion  of  disqualification  arising  from  the  liability 
to  pay  costs,  was  dealt  with  oy  Ootton,  L.  J.,  in 
Xeeeonv.  Oemral  Council  of  Medical  EdMeaiian 
and  BegiHraUon  {ubi  aup.)y  where  he  says  (43  Oh4 
Div.  pp.  880-1) :  "  The  expenses  of  the  complaint 
oofdd  not  be  thrown  by  the  medical  coonoil  on 
Dr.  Leeson,  the  person  complained  of.  Thejr  had 
no  power  to  give  aav  costs.  That  distii^piishes 
Leeson*8  case  from  the  present,  where  there  is  a 
liability  to  pay  a  part  of  the  costs.  There  is  a 
third  ground  of  disqualification  apart  from  bias 
or  pecuniary  interest,  namely,  where  the  juatiee 
is  either  by  himself  or  his  agent  a  prosecutor  in 
the  ease.  Mr.  Burton  was  a  prosecutor  in  this 
case,  not  by  himself,  but  hf  his  agent,  and  that 
was  a  ground  of  disqualifiction : 

Beg.  V.  AUan,  4  B.  A  S.  915;  s.  e.  Beg.  v.  Bodgeon, 
9  L.  T.  Bep.  761 ;  per  B^fy,  L.  J.  in  Leeeon  v* 
Qenend  Oounoa  ^  JtfMNeal  ITdttoaiten  owl 
Bequ^tfOiim  {yUbi  tup.). 

2  H 
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It  has  been  said  that  he  was  a  member  oi  the 
sooiety  onlj,  bnt  not  of  the  oonnoil,  and  that  the 
oonnoil  onlj  are  the  proeecutors ;  but  this  objec- 
tion is  answered  by  the  case  of 

The  Company  of  Mereen^  ^.,  of  Oheiter  y.  Bowker^ 
1  Str.  639. 

Q!he  case  of  Beg.  y.  Mayor  of  Deal  (vbi  8Up.)  is 
distinguishable  from  the  present  case,  as  there  the 
justice  whose  conduct  was  in  question  was  mereif 
a  subscriber  to  the  society,  and  not  a  member  as 
here.    He  also  referred  to 

Beg,  y.  Frcuer^  9  Timefl  L.  Bep.  618 

AllvMon  y.  Oeneral  CowncU  of  Medical  Education 

and  Registration,  70  L.  T.   Bep.  471;   (1894) 

1  Q.  B.  750. 

Lawbancb,  J. — ^In  this  case  the  rule  was  ob- 
tained on  behalf  of  a  person  named  Young,  calling 
on  the  justices  of  Tunbridge  Wells  to  show  cause 
why  a  conyiction  of  Young  should  not  be  set 
adde;  and  the  rule  was  obtained  u^on  the 
ground  that  Mr.  Burton,  one  of  the  justices, 
was  in  some  way  interested  so  as  to  make  it 
improper  that  he  should  be  a  member  of  the 
court  deciding  the  case.  I  quite  agree  with  what 
was  said  by  Wills,  J.,  in  Meg.  r.  HuggvM  (ubi 
nip.),  that  "  It  is  impossible  to  oyerrate  the  im- 
portieuice  of  keeping  the  administration  of  justice 
by  magistrates  clear  from  all  suspicion  of  unfair- 
ness." The  question  is,  whether  this  case  comes 
within  the  principle  of  the  cases  referred  to,  by 
which  a  justice  is  disqualified  from  sittinj^  as 
being  an  mtereeted  person.  One  of  three  things 
must  be  present  to  disqualify  a  person.  First, 
there  must  be  bias,  or  the  sttonft  probability  of 
bias,  and  not  merely  the  possibmly  of  bias,  on 
the  i>art  of  Uie  person  who  is  about  to  adjudicate 
in  the  case.  There  is  no  suggestion  here  upon 
the  affidayits  that  Mr.  Burton  did  not  act  wmA 
fide,  and  there  is  no  suggestion  of  any  actual 
oias.  But  it  is  said  that  tne  fact  of  his  being  a 
practising  solicitor,  and  the  accused  being  a  person 
who  pret^ded  to  be  a  solicitor,  would  show  a  bias 
which  would  preyent  him  from  sitting.  A  second 
ffTound  which  would  make  it  improper  for  a  person 
to  occupy  a  position  on  the  bench  would  be  that 
he  is  interested  pecuniarily  or  otherwise ;  and  it 
is  said  that  Mr.  Burton  was  so  interested  because 
he  was  not  only  a  practising  solicitor,  but  also  a 
member  of  the  Incorporate  Law  Sodety.  The 
third  ground  of  disqualification  is  the  fact  that  a 
person  is  taking  a  leading  part  in  the  prosecution, 
as  a  man  cannot  be  both  prosecutor  and  judge  in 
the  same  cause.  Dealing  with  these  objections 
in  order,  the  first  was  tiiat  Mr.  Burton  was  a 
practising  solicitor,  and  Beg,  y.  Huggine  (uH 
mp.),  was  cited  to  show  that  upon  that  ground  he 
Oiught  not  to  haye  sat.  In  that  case  a  qualified 
pilot  was  sitting  upon  the  bench  to  inquire  into 
a  charae  against  an  unqualified  pilot,  and  the 
grouna  on  which  the  objection  was  put  in  that 
case  was — ^not  that  a  person  who  was  interested 
in  that  way  was  not  to  sit — ^but  that  there  were 
only  a  few  qualified  pilots  in  that  particular 
district,  and  Wills,  J.  specially  guards  himself  by 
saying  that  the  fact  that  the  justice  was  a  member 
(d  a  small  class  of  priyileged  persons  for  whose 
protection  the  proceedings  were  taken,  made  all 
the  difference  in  the  case.  That  is  the  ground 
upon  which  that  case  is  based ;  but  it  is  unneces- 
sary to  deal  further  with  the  first  point,  or  to 
decide  it,  as  it  has  been  admitted  that  there  has 


been  a  waiyer  with  regard  to  Mr.  Burton  beiiiff  a 
tising  solicitor,  but  not  with  regard  to  his 
a  member  of  the  Incorporated  ^w  Sociefy. 
iC  next  place,  it  is  said  that  he  had  a  peea- 
niaiy  interest  in  the  result  because  an  ord^  for 
costs  might  haye  been  made  against  the  sodetj 
of  which  he  was  a  member.    It  has  been  pointed 
out  that  he  only  subscribes  a  certain  amoont  to 
the  funds  of  the  society  and  has  no  interest  in  the 
society  further  than  that;  but  it  is  said  that  the 
time  might  come  when  the  society  would  be  dis- 
solyed,  and  if  it  were  dissolyed  then  the  fonds  m 
their  hands  would  be  diyided  pro  rata  amon^  aD 
the  members,  and  if  the  costs  were  giyen  aeamst 
them  in  this  case,  there  might  be  at  a  ratare 
time  some  infiniteshnal  interert  which  Mr.  Burton 
would  haye  in  the  funds  of  the  society,  which 
would  be  diminished  by  this  payment  of  costs, 
and  that  that  would  be  a  pecuniary  interest  in 
the  persons  who  were  members.    The  dedsion  m 
the  case  of  Beg,  y.  The  Mayor  of  Deal  (%bi  nip.), 
is  an  answer  to  that  argument.    There  a  perBon 
had  been  conyicted  and  fined  for  cruelty  to  a 
horse,  upon  the  prosecution  of  an  officer  of  the 
Society  for  the  Proyention  of  Cruelty  to  AnimalH. 
Some  of  the  justices  who  heard  tiie  summons 
were  subscribers  to  a  branch  of  the  society  wludi 
receiyed  subscriptions  in  the  country  and  for- 
warded  them  to   the  office  of   the  society  in 
London.    All  prosecutions  were  directed  by  the 
secretary  or  committee  in  London,  and  no  sub- 
scriber  had  any  authority  oyer  such  proeecutioiu, 
and  the  society  neyer  accepted  any  part  of  the 
penalties  inflicted,  and  there  it  was  held  that 
there  was  nothing  in  these  facts  to  create  a  real 
bias  in  the  minos  of  the  justices  which  could 
amount  to  a  disqualifying  interest.    In  this  case 
we  are  told  that  being  a  member  of  the  Incorpo- 
rated Law  Society  giyes  no  power  either  to  insti- 
tute proceedings,  or  to  take  any  part  in,  or  to  use 
any  influence  in  reeard  to  them,  which  is  done  by 
the  council ;  and  tiieraf ore  it  was  said  that  Mr. 
Burton  had  no  power  in  the  institution  of  these 
proceedings.    In  Beg,  r.  Mayor  of  Deal  {ubi  nip.) 
on»  of  the  learned  judges  seems  tomakeacua- 
tinction  thai  what  was  in  question  there  was  only 
a  branch  of  the  society  in  London ;  but  I  myaelf 
cannot  see  the  distinction.    Gaye,  J.  says  this: 
"  Any  pecuniary  interest*  howeyer  slight  or  re- 
mote, IS  sufficient  to  disqualify;  but  here  there 
seems  to  be  none.    Although  the  sooietys  funds 
may  be  liable  for  the  costs,  or  be  benefited  by  a 
penalty,  the  subscribers  would  not  be  thereby 
affected."    That  seems  to  me  to  be  precisely  the 
positioa  here.    No  benefit  is  likely  to  accme  to 
Mr.  Burton,  except  that  referred  to  upon  the  yny 
remote  possibility  when  tins  society  uudl  be  dia- 
solyed.     Again,  the  court  in  that  case  were  of 
opinion  that  the  liability  to  pay  oosts  would  not 
be  such  an  interest  as  to  disqualify  the  justices, 
and  I  think  that  the  same  reasonii^  applies  herei 
There  is  no  probability  whateyer  of  the  Incorpo- 
rated Law  Society  coming  to  an  end,  and  the 
infliction  of  costs,  therefore,  would  make  no  diife- 
renoe  to  the  ordinary  member.    The  Question  of 
penalty  does  not  arise  ;  and,  if  it  did,  ilie  penaltj 
would  go  into  the  funds  of  the  society,  and  make 
no  difference  to  the  individual  member.    In  ths 
third  place,  it  is  said  that  the  society  was  prose- 
cuting, and   that,  therefore,  Mr.  Burton,  aa  a 
member  of  the  society,  took  part  in  the  prosecu- 
tion, and  so  was  disqualified.    That  objection,  I 
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Uiiiik,  is  sufficientlj  dealt  with  in  the  oaee  of 
JJUnMonr.  The  General  Cou/neU  of  Medical  Edueci' 
Uon  and  Begie§ratton  {uhi  eup.),  I  thinlc,  there- 
fore, theire  was  no  bias,  no  intmst  pecnniary  or 
otherwise,  and  thftt  Mr.  Barton  was  not  engs^ged 
in  any  sense  in  the  prosecution  in  snch  a  way  as 
to  disqualify  him  from  sitting  as  a  maffistrate, 
and  that  this  case  does  not  come  within  tne  prin- 
ciple of  the  authorities  upon  the  question.  The 
nue  should  therefore  be  discharged. 

GoLiiiNS,  J. — ^I  am  of  the  same  opinion.    It  is 
oootended  that  Mr.  Burton  was  disqualified  on 
the  ground  of  interest,  which  may  be  snbdiyided 
mto  two  heads — ^first,  that  he  was  a  practising 
sohcitor ;  and,  secondly,  that  he  was  a  member  of 
the  Inoorporated  Law  Soeiei^.    The  seoond  of 
these  two  objections  mav  also  be  subdiyided  into 
these  two  parts,  that  oeing  a  member  of  the 
Inoorporatea  Law  Sode<7  he  was  at  once  judge 
and  prosecutor,  and  further  that  he  had  a  pecu- 
niary interest  in  the  result.    To  deal  with  these 
objections  in  order— first,  the  objection  that  he 
was  a  solicitor  was  waived.    That  fact  was  known 
to  the  solicitor  who  represented^  the  person  ac- 
oosed,  and  being  known  the  objection  was  not 
taken,  and  after  the  hearing  the  justices  were 
asked  to  state  a  case,  so  that  it  is  perfectly  dear 
that  this  case  must  be  dealt  with  on  the  footing 
tiiat  all  objections  sj^ecial  to  the  fact  that  Mr. 
Burton  was  a  practismg  solicitor  are  ftliminat»ftd 
bom  ibe  case.    There  remains  the  objection  that 
he  was  a  member  of  the  locorporated  Law  Society. 
Aa  to  the  first  of  the  two  heads  into  which  that  is 
difiaible,   was   he  reaUy  prosecutor  as  well  as 
judge  P    Judge  he  undoubtedly  was ;  was  he  pro- 
secutor P    That  depends  upon  his  rdation  to  the 
Incorporated  Law  Sociei^.    He  was  a  country 
mhscnber  to  the  Law  Society,  and  we  have  an 
affidavit  from  the  secretary  to  the  aodejy,  who 
teDs  us  that  the  whole  and  sole  responsibility  for 
groaecutions  rests  with  the  council  of  the  Law 
Society  of  whidi  Mr.  Burton  was  not  a  member. 
He  had  no  more  to  do  with  the  prosecution  than 
ny  individual  in  court.    It  was  undertaken  with- 
out  his  knowledge  or  consent,  and  he  had  no  voice 
either  in  f  orwaroing  it,  or  in  stopping  it.    There- 
fore, he  was  in  no  sense  really  prosecutor.    But 
that  ia  not  enough,  beoause,  idthough  we  may  be 
absolutely  assured  that  he  had  no  bias  as  prose- 
enter,  we  must  go  further  than  that  to  put  him 
m  the  position  of  a  person  who  is  entitled  to 
adjudicate  on  the  malto*.    To  use  the  language 
of  Lord  Esher,  M.B.,  in  what  must  be  regarded 
aa  the  leading  case  upon  this  particular  subject, 
tiie  case  of  AUineon  v.  The  wneral  CouneHl  of 
Medical  EdueaHon  and  BegieiraHon^  (ubi  aup,), 
the  person  alleged  to  be  biassed  **  must  bear  such 
a  retation  to  i&  matter  that  he  cannot  be  reason- 
ably auspeoted  of  being  biassed."    He  puts  that 
joalification  upon  the  language  used  by  MeUor,  J., 
m  Beg,  v.  AUan  (ubi  euf.),  namely,  that  **  It  is 
hig^y  desirable  that  justice  shall  be  administered 
by  persons  who  cannot  be  suspected  of  improper 
notices.''    Lord  Esher,  M.B.  qualifies  that  by  the 
vords  I  have  referred  to,  and  the  court  in  that 
caae  came  to  the  conclusion  that  Mr.  Allinson's 
relation  to  the  society  was  such  that  he  could  not 
he  reasonably  suspected  of  being  biassed.    That 
nee  was  decided  by  myself  in  the  first  instance, 
ind  mv  judgment  was  confirmed  by  the  Court  of 
Appeal    It  seems  to  me  here  that  Mr.  Burton's 
retation  to  the  oouncfl  givea  lees  ground  for  any 


shadow   of   suspicion  then   there  was  even  in 
AlUMon'B  case.    That  disposes  of  the  first  two 
points,  and  there  remains  the  point  as  to  the  pos- 
sibility of  pecuniary  interest.     As  to  that  we 
must  draw  our  inferences  from  the  facts  before 
us,  and  we  find  it  stated  in  the  affidavit  of  the 
secretary — a  statement  on  oath  by  the  person  who 
knows  me  constitution  of  the  society — ^that  no 
part  of  the  penalty  in  such  oases  goes  to  the 
socie^,   and   that    Mr.   Burton   coiud   not   be 
pecnniarly  interested  in  the  success  of  the  prose- 
cution, or  become  liable  in  any  way  for  any  costs. 
Although  I  fnlly  agree  that  any  pecuniary  inte- 
rest, however  su£[ht,  will   defeat   the  right  of 
justices  to  sit  in  judgment,  I  think  that  interest 
must  be  actual ;  it  must  not  be  purely  speculative 
or  imaginaiT,  based  upon  conditions  barely  con- 
ceivable, and  certainly  not  conceivable  as  likely  to 
exist  within  the  lifetime  of  the  person  said  to  be 
interested  in  the  funds  of  the  society.    It  is  said 
that  if  this  corporation,  of  which  Mr.  Burton  is  a 
subscribing  member,  were  dissolved,  there  might 
be  a  distribution  of  assets,  and  that  on  that  distri- 
bution  the  share  of  Mr.  Burton  might  be  more  or 
less  according  to  whether  a  penalty  was  received 
or  costs  made  payable  out  of  the  funds  of  the 
society.    That  argument  is  sufficiently  dealt  with 
in  the  judgments  of  Field  and  Gave,  JJ.,  in  Beg. 
V.  The  mayor  of  Deal  (ubi  sup.),  where  thev  distin- 
guish the  position  of  a  shareholder,  whose  fortanes 
are  bound  up  with  the  company,  from  that  of  a 
subscriber  wnoee  liabilitv  can  be  no  more  or  less 
than  his  subscription.    Both  the  learned  judges, 
in  Beg,  v.  The  mayor  of  Deal  (ii6i  evp,)  d&dl  with 
the  two  points,  the  right  to  receive  the  penalty  if 
one  is  awarded,  and  the  obligation  to  pay  costs  if 
costs  are  awarded,  Field,  J.  dealing  with  one 
point,  and  Gave,  J.  with  both.    Taking  the  facts 
deposed  toon  affidavit,  and  these  pronouncements 
on  the  part  of  the  two  learned  judges  in  that 
case,  I  am  perfectiy  satisfied  that  there  is  no 
evidence  of  any  pecuniary  interest  in  Mr.  Burton. 
I  am  of  opinion,  therefore,  that  this  rule  must  be 

^^^*^^^  BtOe  diecharged. 

Solicitors  for  the  wplicant,  Lee,  Ocherby,  and 
Everin^ton,  for  E.  E.  Mobb,  Tunbridge  Wells. 

Solicitor  for  the  Incorporated  Law  Society, 
E.  W.  WiOiameon. 


Thursday,  Oct.  28, 1897. 

(Before  Wbioht  and  Eihhbdt,  JJ.) 

Stoicxs  (app.)  V.  Abkwbioht  (resp.).  (a) 

Metalliferous  mines — Abandoned^^Ohligation  to 
fence — Person  interested  in  minerals — Derby- 
shire  Mining  Customs  and  Mineral  Courts  Ad 
1852  (15  &  16  Vict.  e.  cloBiii.}-^MetaUiferous 
Mines  BegulaHons  Act  1872  (35  <l^  36  Vict.  c.  77), 
a.  13. 

A.  fooa  ihe  owner  of  certain  land  in  which  there 
was  a  lead  mine,  containina,  besides  lead  ore^ 
caXk  and  ealcmar,  minerals  having  a  ma/rkeU 
ahle  value.  3y  the  mining  eusUrms  of  the 
county — 00  recognised  by  15  2  16  Vict.  c.  claiii. 
— any  member  of  the  vublic  was  entitled  to  work 
ihis  mine  for  ihe  leaa  ore,  subject  to  his  paying 
to  the  Crown  (as  Duchy  of  Cornwall)  a  certain 
royalty  on  all  lead  ore  brought  to  the  swface. 
The  lead  ore  could  not  be  got  ufithout  raising  the 

(a)  B«port6d  by  J.  AlDEaw  Strahar,  Etq..  Barriiter-ftt-LAV. 
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Q.B.  DiT.] 


Stokss  {Bfip.)  «.  Abkwbiobt  (reap.). 


[Q.B.  Drr. 


ealk  anid  ealeapa/r,  wJUeh  toert  nUermiaoed 
it  and  by  the  cutiam  of  the  eowiUy,  A^  wa$ 
entitled  to  such  calk  and  ealeepar  en  iU  being 
eeparaUd  from  the  lead  ore.  The  mine  hamng 
become  abandoned^  though  both  lead  ore,  €md 
eaJk  and  ealcapar  were  §HU  in  U,  the  queetion 
aroee,  who  1000  liable  to  fence  the  mine  under 
Meet,  13  of  the  MetaUiferoue  Minee  BegulaHon 
Act  1872  (SS&Se  Viet.  e.  77). 
Held,  that  A.  was  liable  to  fence  it,  ae  he  woe  a 
pereon  interested  in  the  minerale  of  the  uUne 
within  that  eecHon,  inaemMch  cl$  (1)  the  eaUt  and 
ealcepar  whUe  in  the  mine  were  hiepropertjf  a$ 
part  of  his  freehold  i  and  (2)  on  being  taJoenJron^ 
the  mine  by  one  entitled  to  take  them  they  were 
his  property  by  the  custom  of  the  county. 

0a8B  stated  by  the  jnstioesof  Derbyshire,  Wirks- 
worth  Dmsion. 

An  izLf  ormatioii  was  laid  by  A  H.  Stokes,  Her 
Majesty's  Inspector  of  Mines  for  the  Midland 
District,  against  F.  0.  Arkwright,  that  he,  on  the 
21st  Oct.  1896  being  the  owner  of  or  a  person 
interested  in  the  minerals  of  a  certain  mine  to 
which  the  Metalliferons  Mines  Regulation  Act 
1872  (35  &  36  Yict.  o.  77)  applies,  sitaate  ina 
certain  dose  or  field  called  or  known  as  the 
Potters  Bough  Field  (which  mine  was  then 
abandoned  or  the  working  thereof  discontinued) 
the  top  of  each  of  the  shflSts  and  each  of  tiie  side 
entrances  from  the  surface  to  such  mine  he,  the 
said  Frederick  Oharles  Arkwright  did  fail  to 
cause  to  be  and  to  be  kept  securely  fenced  for  the 
preTention  of  accidents  contrary  to  sect,  13  of  the 
said  Act,  the  said  shafts  and  side  entrances  to 
the  said  mine  being  situate  within  fifty  yards  of  a 
public  pathway  leading  from  Oromfordto  Mat- 
lock Bath. 

At  the  hearing  the  justices  put  the  prosecutor 
to  the  election  between  proceeding  a^inst  the 
defendant  as  owner  of  and  as  a  person  interested 
in  the  minerals.  The  prosecutor  elected  to  pro- 
ceed against  him  as  a  person  interested  in  them. 

The  mine  in  respect  of  which  the  information 
was  laid  was  situated  within  the  Soke  and 
Wapentake  of  Wirksworth,  in  the  county  of 
Derby,  and  was  a  mine  from  which  lead  and  the 
other  minerals  hereinafter  referred  to  were 
obtained.  Lead  mining  in  the  district  in  question 
is  subject  to  and  regulated  by  the  Derbyshire 
Mining  Customs  and  Mineral  Courts  Act  1852, 
and  by  the  articles  and  customs  established  by 
that  Act  and  embodied  in  the  schedule  thereto. 
The  said  Act  (which  is  made  a  public  Act  by 
52  &  53  Yict.  c.  63,  s.  9— the  Interpretation  Act 
1889)  was  to  be  taken  as  part  of  the  case. 

The  respondent  Arkwright  was  the  owner  in 
fee  simple  of  the  soil  in  which  the  mine  was 
situated. 

The  Grown  as  the  owner  of  the  Duchy  of 
Lancaster,  possessed  under  the  Act  above  referred 
to,  within  the  Soke  or  Wapentake  of  Wirksworth, 
which  included  the  mine  here  in  question,  the 
sole  rieht  to  mining  dues  or  royalties  in  respect  of 
all  lesA  ore  gotten  from  minee  within  the  said 
Soke  or  Wapentake. 

Prior  to  the  year  1857  the  mine  had  been 
worked  subject  to  the  articles  and  customs  above 
referred  to  by  a  body  of  miners  known  as  the 
Ball  Eye  Company,  since  which  date  the  working 
of  the  mine  as  a  lead  mine  had  been  discon- 
tinued. 


In  1862  the  mine  was  transferred  in  acoordaiuse 
tiie  proTisians  of  such  articles  and  cnstonu 
to  a  man  named  Franoes  Owen  Barton.  Barton, 
howerer,  never  worked  the  mine,  and  died  some 
time  after  its  tranfer  to  him. 

The  justices  found  as  a  fact  that  the  mine  wm 
a  mine  which  had  been  abandoned  and  the  working 
discontinued  prior  to  the  parsing  of  the  Metalh- 
feious  Mines  Ite^ulation  Act  1872. 

Among  the  minerals  contained  in  the  nuDS 
other  than  lead  were  calospar  and  calk,  through 
which  the  vein  of  lead  ran.  Neither  the  lead  nor 
the  oalc-spar  or  calk  was,  m  fact,  at  the  prssent 
time  exhausted  in  the  mine,  and  when  the  mina 
was  inspected  by  the  appelant  Stokes  prior  to 
layinff  ttie  inf ormatioin,  lead,  calcspar,  and  calk 
were  foond  in  the  mine. 

Paragraph  8  of  the  case  found  that  the  respon- 
dent became  entitled  to  tiiie  calospar  and  ealk 
after,  bmt  not  until,  it  had  been  raised  and 
brought  to  the  surface  by  persons  woridng  the 
mine  for  lead  ore.  The  market  value  of  cskspar 
varies  from  Is.  to  12.  per  ton,  and  that  of  calk  is 
about  13s.  per  ton. 

The  respondent  was  entitled  to  no  dues  or 
rojralties  from  lead  ore  gotten  within  or  from  the 
said  mine^  and  could  grant  no  mining  rights  in 
respect  of  the  lead  ore. 

Under  the  Act  of  1852  any  person  was  at 
liberty  to  mine  for  lead  <»e  witlun  the  soil  of  the 
respondent  upon  payiiu^  dues  or  royalties  to  the 
Grown  as  the  owner  of  the  mining  rights,  and 
duly  observing  the  mining  customs  refemd  to  in 
that  Act  and  the  schedule  thereto. 

A  public  path  ran  within  fifty  yards  of  two 
shafts  and  also  of  a  side  entrance  from  the  surface 
to  such  mine,  and  such  shafts  and  side  entrance 
were  totallv  unf  enced  and  open  at  the  date  of  the 
laying  of  the  information. 

It  was  contended  before  the  justices,  on  behalf 
of  the  appellant,  that,  inasmuch  as  the  respondent 
as  the  owner  of  the  soil  in  which  the  mine  was 
situated  was  entitled  at  common  law  to  all  mine- 
rals other  than  lead  ore  existing  in  such  mine, 
and  was  entitled  by  the  articles  and  oustomB 
referred  to  above  to  sell  and  dispose  of  all  mine- 
rals other  than  lead,  he  was  a  "person  interested 
in  the  minerals  of  the  mine  "  within  the  meaning 
of  sect.  13  of  the  MetaJUf erous  Mines  Regulation 
Act  1872,  and  liable  as  such  to  a  penalty  for 
failure  to  cause  the  top  of  the  shaft  and  side 
entrance  from  the  surrace  to  be  kept  secniely 
fenced  for  the  prevention  of  aociaents.  The 
justices  held  that  he  was  not  a  "  person  interested 
m  the  minerals  of  the  mine  "  within  the  meaning 
of  such  section,  and  dismissed  the  information 
accordingly. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  holding  on 
the  facts  above  stated. 

Paragraph  8  of  the  case  as  above  set  out  was 
the  interpretation  placed  upon  Article  2  in  the 
First  Schedule  of  the  Derbyshire  Mining  Oustoms 
and  Mineral  Courts  Act  1852  (15  &  16  Yict  c. 
cbdii.),  which  deals  with  the  rights  of  the 
landowners  under  the  Derbyshire  Mining 
Oustoms. 

Article  2  runs  as  follows : — 

In  all  oMes  the  landowner  shall  have  power  to  sell 
and  diapose  of  the  oalk,  feagh,  spar,  and  other  minenl* 
and  rabbiah  (except  lead  ore)  and  to  remove  the  same 
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Q-B.  Djt.] 


Stoxss  (app.)  V.  Amkwriqbt  (reap.). 


•    [Q3.DIT. 


ten  bis  land  ao  aooa  m  the  toad  ore  haa  been  extnoted 
tea  it^  when  and  aa  often  aa  he  thinka  proper,  and  when 
noi  laqnired  for  the  nae  of  the  mine,  bnt  not  eo  aa  to 
dartioy  or  injure  any  mineral  property,  without  the 
ooneent  of  the  bazmaater  and  any  two  membera  of  the 
grand  jnry ;  Prorided  alwaya  that  the  Umdownen  shall 
hare  tiie  power  of  remoTing  anoh  oalk,  feagh,  apar,  and 
alhflr  m&Bflnia  and  nibbiah  at  the  ezpliation  of  ei^^teen 
■eafta  after  the  aame  ahall  haye  been  raiaed,  notwith- 
■fcandiag  all  the  toad  on  may  not  have  been  extracted 
therafiom ;  prorided  also  that  the  oalk,  feagh,  spar,  and 
alhflr  minnato  aaoul  robbiah  bow  zaiaed  and  from  whioh 
the  toad  ore  haa  bean  extraoted,  ahall  not  be  removed 
■til  alter  the  expiration  of  eighteen  months  from  the 
ofthiaAet 


Sect.  18  of  the  Metallifeiona  Mines  Reffolation 
Act  1872  (35  436  Vkst.  c.  77).— 

Where  any  mine  to  whioh  this  Aot  appliea  u  aban- 
doned or  the  working  thereof  disoontinned,  at  whateyer 
tiBie  BOoh  abandonment  or  diaoontijinaiiee  ooonrred  the 
owner  tiiereof  and  e««zy  other  peraon  interested  in  the 
■iiiaralB  of  the  mine  shall  eaase  the  top  of  the  shaft 
aad  any  aide  entraoee  from  the  snilaoe  to  be  and  to  be 
kept  aeoarely  f  enoed  for  the  preventioB  of  aoeidenta,  iwo- 
videdthat  .  .  .  (2)  Where  sneh  abandonment  or  dia- 
eontnmanoe  haa  ooonned  in  the  oaae  of  a  mine  before  the 
jwring  of  thto  Act,  thto  section  shall  apply  only  to 
floek  shaft  or  aide  eaftrance  of  the  mine  aa  is  sitnate 
vilfain  fifty  yarda  of  aay  highway,  road,  footiMbth  or 


The  SolieUor-Qenaral  {H.  Sutton  and  E.  W, 
Garrttt  with  him)  for  the  appellant. — This  case  is 
aot  oonduded  by  the  Duke  of  Devonshire's  case. 
There  the  Duke  was  not  merely  the  owner  of 
the  soil  and  all  the  other  minearals  except  lead 
ahaolntely,  but  he  was  also  owner  of  the  lead, 
tfaoQgh  by  the  customs  of  Derbyshire  any  miner 
was  entitled  to  enter  and  take  the  lead  provided 
ke  paid  the  Duke  a  royalty. 

JhOca  of  Devofuikire  y.  8t6ke8,  76  L.  T.  Bep.  424. 

Here  the  ri^bt  to  the  royalty  is  not  in  the  land- 
ownsr  but  m  the  Duohy  of  Lancaster.  But  the 
Ducl^  is  not  an  owner  or  interested  in  the  mines. 
it  hasao  right  to  the  dead  ore.  It  is  only  when 
it  u  broofcht  to  the  surface  that  the  Duchy 
keeones  entitled  to  a  royali^.  By  sect  41  of  the 
Mefeallrierous  Mines  Regulation  Act  the  definition 
of  "owner"  is  made  to  exclude  expressly  "a 
perMm  or  body  corporate  who  merely  receives  a 
nyallj,  xant,  or  fine,"  and  it  is  not  a  person 
"mterested  in  the  minerals  "  any  more  thiui  any 
nember  of  the  public  is  who  begins  mining  the 
lead;  and  sncha  person  has  been  held  not  to  nave 
any  interest  in  tfaie  lead  till  he  has  got  it,  that  is, 
bas  taken  it  out  of  the  mine : 

Duke  of  Deoonehire  y.  8t6kea  {ubi  <iij»). 

Aooordingly,  if  the  respondent  is  not  liable  as  a 
''person  interested  in  the  minerals  "  to  fence  Uus 
mine,  nobody  is  liable.  We  contend  he  is  liable 
(m  two  grounds.  The  case  finds  that  this  mine  is 
not  merely — ^though  no  doubt  it  is  primarily — a 
lead  mine.  Amon^  the  lead  are  calk  and  calcspar. 
The  schedule  to  the  Derbyshire  Mining  Customs 
and  Mineral  Ck>urt8  Act  1852  shows  that  in  Derby- 
shire these  are  to  be  considered  minerals,  and  the 
case  finds  that  they  hare  a  marketable  value, 
l^ow  the  respondent,  as  the  owner  in  fee  simple  of 
the  soil,  is  owner  of  these  if  not  also  of  the  lead 
oie  at  common  law : 

Ihtke  efDevoruhire  v.  Stoket  (ubi  tup.). 

And  in  the  second  place,  under  article  2  of  the 
9une  schedule,  be  has  a  speciid  ownership  given 


to  him  in  them  contingent  on  the  right  which  th^ 
public  have  to  work  for  lead.  That  section  does 
not  take  awa^r  his  common  law  rights  as  owner  cf, 
the  freehold  m  the  calk  and  calcspar  while  thej 
are  part  of  the  f rediold ;  it  merely  gives  him  a 
statutoiT  right  to  them  after  they  are  lawfully 
removed  from  the  mine  by  other  persons. 

Dugddle,  Q.O.  (Ee«taU  with  him).— First,  as  to 
the  point  that  the  Duch^  of  Lancaster  is  not 
liable  as  being  interested  in  tiie  minerals.    See 

Svane  v.  Moetyn,  86  L.  T.  9ep.  856 ;  2  C.  P.  Div. 
547. 


There  Grove  J.  says :  **  A  lien  ui>on  the 
raised  for  the  rent  and  royalties  dearhr  gives 
them  an  interest  therein.  They  are  to  oe  pud 
before  the  minerals  are  carried  away.  .  .  .  The 
power  to  distrain,  and  more  particularly  the  lien 
lor  rent  and  rooties,  gives  them,  I  thmk,  suoh 
an  interest  aa  is  contemplated  bv  the  statute.** 
The  Duchv  of  Lancaster  nas  such  a  lien  on  the 
lead  ore  here.  We  are  in  a  different  position. 
This  is  primarily  a  lead  mine.  If  there  are  calk 
and  calcspar  in  it  at  all  they  are  only  subsidiary 
to  the  leaa  ore,  and  they  can  be  reached  only  bjy 
workmg  the  lead  ore.  I  submit,  then,  that  this 
is  a  lead  mine,  and  that  we  are  not  interested  la 
the  minerals  of  the  mine — ^that  is,  the  lead.  I  ffo 
further,  and  say  we  are  not  interested  in  the  calk 
and  calcsf>ar.  As  loxtjg  aa  it  is  in  the  mine  we 
have  no  mterest  in  it;  it  is  only  when  it  is 
brought  to  the  surface  that  we  become  entitled  to 
it  subject  to  certain  limitations.  That  is  the 
dear  meaning  of  paragraph  8  of  the  case,  and  the 
point  is  dealt  with  by  Grove,  J.  in  Evans  v.  Mostya 
(ubi  sup). 

The  8olicUar»General  in  reply. 

Wbioht,  J. — If  paragraph  8  of  the  case  bore 
the  meaning  which  counsel  for  the  respondent 
contended  it  does  bear,  there  would  be  consider- 
able doubt  and  diffioultv  as  to  how  we  should 
decide  this  case.  Bnt  I  do  not  think  paragrapb  8 
does  bear  that  meaning.  It  is  quite  plain  nere 
that  the  respondent  is  the  sole  owner  of  the  soil 
in  which  tne  mine  lies.  No  other  person  is 
interested  in  it  or  in  the  minerals  in  it  except  so 
far  as  the  public  has  under  the  oustoms  of  the 
oounty  the  ri^ht  to  enter  upon  the  soil  for  the 
puipose  of  mining  for  lead.  That  being  so,  it  is 
said  that  this  bdng  a  lead  mine  he  is  not  owner 
of  it  nor  interested  in  the  minerals  in  it,  and  is 
under  no  obliffation  to  fence  it.  Now  this  mine 
is  no  doubt  a  lead  mine,  and,  in  popular  lan^piage, 
nothing  but  a  lead  mine.  In  omer  words  it  is  a 
mine  worked  because  of  the  lead  in  it.  But  in 
working  it  other  minerals  are  obtained.  It  is 
peorf  eotfy  clear  that  it  contains  calk  and  calcspar, 
and  that  these  are  minerals  having  a  marketable 
value.  It  is  urged,  however,  that  these  are  not 
minerals  of  the  mine  within  the  provisions  of 
sect.  13  of  the  Metalliferous  Mines  Regulation 
Act  1872.  The  words  there  are  not  interested  in 
the  chief  minerals  of  the  mine.  That  being  so, 
I  think  calk  and  calcspar  are  here  minerals  of 
the  mine,  snd  anyone  interested  in  them  is 
interested  in  the  minerals  of  the  mine.  Is  the 
respondent  interested  in  these?  He  is  in  two 
respects.  In  the  first  place,  as  owner  of  the  soil 
and  all  it  contains  subject  to  the  public  right  to 
search  and  mine  for  lesuol,  he  is  interested  in  these 
minerals.  In  the  second  place  he  is  interested 
contingently  in  them,  inasmuch  as  by  paragraph 
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8  of  the  case  he  ia  shown  to  be  entitled  to  them 
after  they  have  been  brought  to  the  onrfaoe  by 
other  persons'  laboor  uid  separated  from  the  lead 
ore.  This  is  a  statutory  right  in  addition  to  his 
riffht  as  owner  of  the  soil  and  not  in  lien  of  it. 
ifbeee  interests  both  ways  are,  in  my  opinion, 
sufBcient  to  make  him  interested  in  the  minerals 
of  the  mine  within  the  intention  of  the  Act. 

KxNKBDT,  J. — I  agree  more  particularly  on  the 
ffronnds  stated  by  my  brother  Wright  in  the 
latter  part  of  his  judgment.  I  cannot  see  how  it 
can  be  contended  that  calk  and  oalcspar  are  not 
minerals  of  this  mine,  and  as  they  are  the  pro- 
perty of  the  respondent,  no  matter  who  sets  them 
from  the  mine,  1  cannot  see  how  it  can  be  con- 
tended that  he  is  not  interested  in  them. 

Solicitors :  for  the  appellant,  SolieUor  for  ihs 
Tre<uury ;  for  the  respondent,  F,  J.  ana  0.  J, 
Braikenndge,  for  SmaU  and  Tatboi,  Burton-on- 
Trent. 


Thwr9day,  Oct,  28, 1897. 
(Before  Wbioht  and  Ekitnxdt,  JJ.) 

Bbo.  v.  Glvsh  ;  E»  parte  Thb  Londoh  Oovntt 

GovNCH..  (a) 

MetropoHU  —  Building — Tenworary  itructwre-^ 
Erioted  vfUhoui  Uemce^AetrfmolU  Manage- 
ment and  Building  Act  1882  (45  Viet.  e.  14), 
9. 18— Xofkion  Bwiiding  Act  1894  (57  &  58  Viet, 
0.  eeoriii,),  a,  215. 

Beet,  215  of  the  London  Bmilding  Aet  1894  eavee 
only  rights  and  UabiUtiee  adtuaUy  acquired, 
accrued,  or  ineurred  under  the  Aete  repealed  6y 
it  at  the  time  the  London  Building  Act  1894 
ecmie  into  operaHon. 

Beet  13  of  the  MetropoLie  Management  and 
Building  Aet  1882  (4S  Viet.  c.  14)  forbide  the 
erection  of  temporary  structuree  without  the 
written  licence  of  the  London  County  CowneiL 
Sect.  215  cfthe  London  Building  Aet  1894  (57  A 
58  Vict  c.  eeooiii,),  which  came  into  operation  on 
the  let  Jan.  1895,  repeale  the  MetrcpoUe 
Manaaement  and  Building  Act  1882,  Jmt  enaete 
that  the  repeal  ehall  not  affect  any  right  or 
liabili^  "aeauired,  accrued,  or  inewrred  under 
or  in  accordance  with  any  enactment  hereby 
repealed,"  or  any  ImoI  proceeding  or  penalty  in 
reepeet  of  any  eueh  Uabuity  '*  ae  aforesaid.*' 

A.  before  the  let  Jan.  1895  ereefed  a  temporary 
structure  without  the  licence  of  the  London 
Cowntiy  Council,  and  thereby  made  himself 
liable  under  the  Metropolis  Management  and 
Building  Act  1882  to  a  penaUyfor  erecting  it, 
and  also  to  a  penalty  for  ecteh  day  he  continued 
it  A,  iyontiwued  this  structure  until  less  than  sim 
m^mths  immediately  preceding  the  \lth  Ma/y 
1897,  on  which  da/y  the  London  County  Counou 
applied  for  a  summons  against  him  for  an  offence 
under  sect,  13  of  the  Metropolis  Management 
and  Building  Act  1882. 

The  magistrate  refused  the  summons  on  the  ground 
that  the  onhf  liabilities  saved  by  sect.  215  of  the 
London  Building  Act  1894  were  liabditics 
actually  incurred  on  or  before  the  1st  Jan.  1895, 
and  tnat  proceedings  for  these  xoere  barred  by 
sect.  11  of  the  Summary  Jurudietion  Act  1848. 
Onappeci: 

Held,  that  the  magistrate's  decision  wm  right. 

(a)  Beportad  by  J.  Axdesw  Steabam,  Baq.,  BanU^&t-U-JAiw. 


BULB  calling  on  A  B.  dluer,  Esq.,  a  metro- 
politan police  magistrate,  to  show  cause  why  he 
should  not  grant  a  summons  against  one  liewiB 
for  an  offence  agninst  sect  13  of  the  Metropolis 
Management  fuSi  Building  Act  1882  (45  Vict 
a  14). 

Seet  18.  It  aball  not  be  lawfol  for  any  peraon  toareet 
or  set  np  in  «nj  place  any  wooden  atraotoxe  or  seotioB 
of  a  moraUe  or  temporary  oharaeter  .  .  .  witiioat 
a  lioenoe  in  writing  first  had  and  obtained  from  tlia 
board  for  the  ereotion  or  setting  np  of  anoh  atruotare  cr 
ereetion  in  anoh  plaoe  .  .  .  and  if  any  peraon  ereeti 
or  seta  np  bxlj  anoh  atrueUire  or  ereotion  in  any  plaea 
without  haTing  had  and  obtained  anoh  lioenoe  to  ereet  cr 
aet  np  the  aame  in  snoh  plaoe  ...  he  aball  ba 
liable  to  a  penalty  not  exceeding  five  poonda,  and  to  a 
further  penalty  not  ezoeeding  forty  ahillinga  for  ewerj 
day  on  whioh  any  anoh  stmotiire  or  ereotion  oontunwi 
erected  or  aet  np  without  anoh  lioenoe  being  had  and 
obtained,  or  npon  whioh  the  first  penalty  ia  inonrred. 

The  Metropolis  Manaffement  and  Building  Aot 
1862  was  repealed  by  t£,e  London  Building  Aot 
1894  (57  &  &  Yict  c.  coxiii.),  which  came  into 
operation  on  the  1st  Jan.  1895. 

Sect.  215,  which  repeals  it,  further  enacts  as 
follows : 

(2.)  This  repeal  afaall  not  affeot  .  .  .  (b)  any  ngbt 
privilege,  obligation,  or  liability  aoqnired,  aooroed,  cr  i^ 
onrradnnderor  in  aeeordanoe  with  any  enaotanent  hgeby 
repealed ;  or  (e)  any  penalty,  forfeitore,  or  pnmihmnit 
inonrred  in  zeqpeot  of  any  offenoe  oommitted  againitany 
enaotment  hereby  repealed ;  or  (d)  any  power,  privilege, 
legal  prooeeding,  or  remedy  in  reapeot  of  any  anoh  zig^ 
privilege,  obligation,  liability,  penalty,  forfeitare,  cr 
pnniahinent  as  aforesaid,  and  any  sneh  power,  investf* 
gaiion,  legal  prooeeding,  and  remedy  may  be  ezenieed 
and  oarried  on  aa  if  this  Aot  bad  not  passed. 

The  Summary  Jurisdiction  Aot  1848  (11  A 12 
Yict.  c.  48) : 

Seot  11.  In  all  oaaea  where  no  time  ia  abrea^y  « 
shall  hereafter  be  apeoially  limited  for  making  any  eaeb 
complaint  or  laying  any  snoh  information  in  the  Aot  or 
Acta  of  'Parliament  relating  to  eaoh  partionlar  oaae,  eaeb 
oompUunt  ehall  be  made,  and  anoh  imf ormation  ebeU  be 
laid  within  six  oftlmiflfr''  montha  from  tiie  time  when  Ihe 
matter  of  snoh  oomplaint  or  information  reapeotiveiy 


The  application  for  the  summona  was  made  at 
Worship-street  Police-oourt  on  the  17th  May  1897. 
The  information  alleged  that  Lewis  had  at  some 
time  prior  to  the  Ist  Jan.  1895  erected  a  wooda 
structure  of  a  moyable  or  temporary  character, 
without  having  first  obtained  the  licence  in  wiitiag 
of  the  London  County  Ooundl,  upon  land  within 
the  district  of  the  said  police-court  and  had  oodp 
tinned  so  to  keep  it  erected  and  unlicensed  on  the 
3rd  Feb.  1897,  and  on  other  three  days  within  the 
six  months  immediately  preceding  the  date  of 
the  application,  contrary  to  sect  13  of  the  Metro- 
polis Management  and  Building  Aot  1882.  The 
magistrate  refused  to  grant  the  summons,  and  tbe 
London  Oouniy  Oouncil  obtained  the  rule. 

The  learned  ma^pstrato  did  not  now  appear,  but 
he  filed  an  affidavit  in  which  he  statea  that  he 
was  of  opinion  that  he  had  no  jurisdiction  to 
grant  the  summons  asked  for,  because  he  held 
tnat  the  saying  dauaes  of  sect  215  of  the  London 
Buildinff  Act  1894  referred  only  to  rights,  liabili- 
ties, and  p^ialties  already  acquired,  acoroed,  or 
incurred  at  the  date  when  that  Act  came  into 
operation,  and  that  the  penalties  for  whioh  the 
summons  was  asked  to  be  granted  did  not  oone 
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thoee  oiauaes,  inasmnoh  as  they  had 
admitiedly  acoraed  or  been  inonrred  long  after 
tiie  pasainff  of  the  London  Bnildinff  Act  1894, 
ttidihat  the  legal  prooeedings  sayed  by  olanse 
{£)  of  sect.  215  of  the  London  Boildinff  Act  1894 
referred  only  to  righte  priyilegeB,  obliffations, 
Ib^iHties,  penalties,  forfeitures,  or  punishments 
'  as  aforesaid."  That  is  to  say,  alroady  aocmed 
or  incurred  when  the  Act  came  into  operation. 

Roraee  Avory,  for  the  London  Oonnty  Council, 
in  support  of  the  rule. — The  magistrate  should 
kave  granted  the  summons.  Sect.  84  of  the 
London  Building  Act  1894  is  a  substantial  re- 
productiGn  of  sect.  13  of  the  Metropolis  Manage- 
ment and  Building  Act  1882,  but,  as  the  orig^inal 
erection  of  the  structure  took  place  before  it 
came  into  operation,  we  cannot  proceed  under  it. 
Sect  13  of  tne  earlier  Act  was,  howeyer,  in  opera- 
tion when  the  structure  was  erected,  and  its 
erection  was  an  oltence  under  that  section,  and 
sooh  an  offence  was  a  continuing  offence  and 
aooordinffly  a  summons  would  issue  in  respect  to 
the  continuance  of  the  structure,  eyen  thouj^h 
more  than  six  monthB  had  elapsed  since  its 
erection  and  so  no  proceedings  could  be  taken  for 
lis  erection: 

MttropolUan  Board  qf  Works  y.  Anthony,  54  L.  J. 
39,  M.  C. 

Accordingly,  when  the  London  Building  Act  1894 
eune  into  operation,  there  had  been  incurred^  by 
Lewis  a  liability  to  a  pensJ^  under  that  section. 
The  saying  dause  of  the  London  Building  Act 
1894,  s.  215,  preseryes  this  liabiUty.  This  liability 
under  sect  13  continued  as  long  as  the  structure 
continued,  and  accordingly  we  are  entitled  to  sue 
for  penalties  for  the  contmuance  of  the  structure 
during  the  six  months  immediately  preceding  our 
infonnatdon. 

Wbioht,  J. — The  difficulty  in  this  case  arises 
entirely  from  the  omission  oi  those  who  prepared 
the  London  Building  Act  1894  to  bear  in  mind 
tiie  possible,  or  rather  I  should  say  the  certain, 
operation  of  the  limitations  contained  in  Jeryis's 
Act  (11  &  12  Yict  c.  43).  If  it  had  not  been  for 
the  difficulty  that  penalties  cannot  be  sued  for  in 
respect  of  matters  more  than  six  months  old,  sect- 
^5  would  haye  proyided  for  the  case  which  has 
arisen,  but,  as  it  is,  the  section  onl^  proyides  for 
flioee  cases  where  there  was  a  liability  existing  at 
tiie  coming  into  operation  of  the  Act  of  1894. 
That  liabifity  was  completely  sayed  by  sect  215 
of  the  Act  The  difficulty  arises  simply  in  this 
t^y,  that  proceedings  cannot  be  taken  in  respect 
<tf  any  liability  dating  back  more  than  six  months, 
snd  the  two  enactments  do  not  fit  together.  It 
seems  to  me  impossible  to  hold  that  penalties  for 
continuing  the  structure  in  the  tear  1897  can  be 
*'a  liability  accrued  or  incurred^'  at  the  date^  of 
the  coming  into  operation  of  the  London  Build- 
ing Act  1^4— that  is,  on  the  1st  Jan.  1895.  I  do 
acSi  howeyer,  think  the  omission  is  a  matter  of 
great  importance,  since,  generally  speaking,  six 
numths'  pe^ties  would  suffice,  though,  as  was 
pcnnted  out  to  us,  there  may  be  cases  where  the 
oiienoe  is  not  ^Uscoyered  until  afterwards.  I 
tbink  the  yiew  taken  by  the  magistrate  was  quite 
right 

Kmimdt,  J.-I  agree.  ^Ws  di$diarged. 

Soliciior  for  the  London  Ck>unty  Goundl,  W»  A, 
Kaaland, 


Nw.  1  and  2, 1897. 

(Before  Lihdlbt,  M.R.  and  Ohittt,  L  J.,  sitting 
as  a  Diyisional  Court) 

MuBPHT  (app.)  V,  Abbow  (resp.).  (a) 

BeUinf — Betting  hauie — Peraon$  found  therein^' 
Jurtidiction  of  magistrate  to  reguvre  such 
persons  to  enter  into  reeognisanoes-^^SS  Hen,  8, 
e,  9,  «.  14>^Gaming  Act  1845  (8  <l  9  Viet,  c,  109), 
s,  S—BetHng  Act  1853  (16  A  17  Viet,  e,  119), 
s,ll. 

Persons  who  are  arrested  wider  seet.  11  of  the 
Betting  Act  1853,  in  a  house  which  is  a  betting 
house  within  the  meaning  of  that  Act,  may  be 
brotight  before  a  m>agistrate,  and  the  iMtgistraie 
has  jurisdietion,  under  seet.  14  of  33  Hen.  8» 
e.  9,  to  require  such  persons  to  enter  into  reeog* 
nisances  "  no  more  to  play,  haunt,  or  eatereise 
from  thenceforth  "  at  any  gaming  htmse,  although 
the  only  evidence  against  such  persons  is  that 
they  were  found  in  such  betting  house, 

Ca8B  stated  by  Mr.  De  Butzen,  metropolitan 
police  mapstrate,  sitting  at  the  Marlborough- 
street  Poboe-court. 

On  the  5th  and  12th  May  1897  it  was  proyed 
before  the  magistrate  that  the  appellant  and 
eighty-eight  other  men  then  present  were  arrested 
at  a  house — 32,  G^erard-street,  Soho — called  the 
Frascati  Olub,  on  a  warrant  issued  by  the  magis- 
trate to  the  metr^olitan  police  force  under  sect 
11  of  16  k  17  Vict.  c.  119  (the  Betting  Act 
1853),  and  eyidence  was  giyen  that  the  premises 
were  kept  and  used  for  the  purpose  oi  betting 
with  persons  resoi'ting  thereto. 

Against  four  of  the  men  so  arrested  informa- 
tion was  subsequently  laid  and  summonses  granted 
under  sect.  3  of  16  &  17  Yict  c.  119,  for  haying 
kept  the  house  for  the  purpose  of  betting  with 
persons  resorting  thereto,  or  for  haying  assisted 
in  conducting  the  business  of  such  house,  and  three 
of  the  men  so  summoned  pleaded  gprilty  and  were 
fined,  and  the  fourth  was  discharged. 

The  appellant  and  the  eighty-four  other  men 
who  had  been  arrested,  were  then  brou^t  before 
the  magistrate  to  be  dealt  with  under  the  warrant, 
and  the  only  eyidence  as  to  them  was  that  they 
had  been  arrested  by  the  police  at  half -past  three 
o'clock  on  the  afternoon  of  the  4t^  May  at  ^, 
Qerard-street,  Soho,  known  as  the  Frascati  Olub  \ 
that  these  premises  had  been  kept  and  used  by 
one  Wilson  for  the  purpose  of  betting  with  tlie 
persons  resorting  thereto,  and  that  the  betting 
was  going  on  just  prior  to  the  entry  of  the 
police. 

The  magistrate  was  asked  to  discharge  the  ap- 
pellant and  the  eiehty-four  other  men,  and  his 
attention  was  called  to  the  words,  "  persons  there 
haunting,  resorting,  and  playing"  in  sect  14 
of  33  Men.  8,  c.  9,  and  to  the  words  "used  or 
exercised  any  unlawful  game  "  in  sect.  9  of  2  Geo. 
2,  c.  28 ;  and  it  was  contended  that  such  words 
could  not  apply  to  the  case  of  the  appellant  and 
the  eighty -four  other  men,  as  they  were  merely 
arrested  upon  the  premises  without  any  eyidence 
as  to  the  length  of  time  they  had  been  there,  or 
whether  thej  had  eyer  been  there  before,  or  eyen 
as  to  what  indiyidually  they  were  actually  doing 
there  on  the  occasion  in  question. 

It  was  further  contended  that,  although  a 
betting  house  within  sect  1  of  16  &  17  Yict  c. 

(«)  Baportod  by  W.  W.  OiB,  B«i.,  BantetaMit-Law 
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119  is  declared  bj  seot.  2  to  be  a  gaming  house 
witbin  8  &  9  Yiofc.  c.  109  (tiie  Gammg  Act  1845), 
j«t  betting  on  horse  races  is  not  a  game  or  an 
imlawfiil  game,  such  as  to  make  it  "'pLsmmt** 
within  33  Hen.  8,  c.  9,  s.  14,  or  *'an  nnlawial 
teme  "  within  2  Geo.  2,  c.  28,  s.  9,  and  that  both 
wese  statates  affect  only  players  of  milawfol 
0unes,  and  do  not  extend  to  persons  betting  upon 
horse  races  in  a  betting  house  declared  to  be  a 
gaming  house  by  the  statute. 

On  the  other  hand,  the  attention  of  the  magis- 
trate was  called  to  the  obsenrations  of  Hawkins.  J. 
in  his  judgment  in  JenJcB  t.  Tvrpin  (50  L.  T.  Bep. 
at  pp.  818-819 ;  13  Q.  B.  Dir.  at  p.  526),  and  to 
the  subsequent  practice  of  the  magistrates  of  the 
police-courts  of  the  metropolis  in  similar  circum- 
stances, and  the  magistrate  declined  to  discharge 
the  appellant  and  the  eighty-four  other  men,  and, 
foOowmg  what  he  stated  to  be  the  hitherto  un- 
questioned practice  of  his  colleagues  since  the  case 
ol  Jenk9  T.  Twrpin  (vbi  9Wp,\  he  ordered  the  ap 
peQant  to  be  bound  in  his  own  recogniaances  m 
the  sum  of  202.  '*  no  more  to  play,  haunt,  or  exer- 
cise from  thenceforth"  at  any  gaming  house,  pur- 
suant to  sect.  14  of  88  Hen.  8,  o.  9. 

The  question  now  was  whether  the  magistrate, 
aittinff  as  a  court  of  summary  juzisdiotion,  upon 
the  above  state  of  facte  came  to  a  correct  deter- 
mination and  decision  in  point  of  law. 

The  Bettmg  Act  1853  (16  ft  17  Yiot.  o.  119) 
provides: 

SmL  2.  Erecy  honss,  room,  offioe,  or  place  opensd, 
kepi,  or  used  for  the  pvrpoaes  aforeeaid,  or  any  of 
them — [that  is,  by  seot.  1,  for  the  poipoae  of  betting 
with  penone  reeorting  thereto]— ehaU  be  taken  and 
deemed  to  be  a  oommon  gaming-honae  within  the  mean- 
ing of  an  Act  of  the  aesaion  holden  in  the  8th  and  91li 
yean  of  Her  Majeaty,  ohapter  109,  to  amend  the  law 
oonoeming  gamea  and  wagera. 

Beet.  11.  It  ahall  be  lawfal  for  any  jnafcioe  ol  the 
pSaeo,  upon  oomplalnt  made  before  him  on  oatii  that  there 
ii  reaaon  to  auapeet  any  houae,  offioe,  room,  or  plaoe,  to 
be  kept  or  need  as  a  betting^honae  or  oflloe,  oontiary  to 
this  Aot,  to  give  authority  hj  apeoial  wammt  mider  hia 
hand,  when  in  hia  diaoretion  be  ahail  thank  fit,  to  any 
eonstable  or  pnblio  oi&oer,  to  enter,  with  aaoh  aaaiataiioe 
aa  may  be  f oond  neoeaMoy,  into  anoh  honae,  offioe,  rooai, 
or  place,  and,  if  neoeaMoy,  to  oae  f oroe  for  making  aneh 
entoy,  whether  by  breaking  open  doora  or  otherwiae, 
and  to  arreat,  aearoh,  and  bring  before  a  jnatioe  of  the 
peaoe  all  anoh  peraona  fonnd  therein,  and  to  aeiae  all 
Uata,  oarda,  or  other  doomnenta  relating  to  raoing  or 
betting,  fonnd  In  anoh  hooae  or  premiaea ;  and  any  anoh 
warrant  may  be  aooording  to  the  form  given  in  tiie  fbat 
acdiednle  annexed  to  the  before-menticmed  Aot  to 
amend  the  law  oonoendng  gamea  and  wagera. 

The  Gaming  Act  1845  (8  ft  9  Vict  o.  109) 
provides: 

Seot.  8.  In  every  oaae  (ezoept  within  the  metro- 
politan police  diatriet),  in  which  the  jnatioea  of  the 
peaoe  in  every  ahire,  and  mayora.  aherifta,  bailiifa,  and 
other  head  offioera  within  eyery  oiiyi  town,  and  borough, 
now  have  by  law  authority  to  enter  into  any  honae, 
room,  or  place  Where  nnlawfol  gamea  ahall  be  anapeetad 
to  be  holden,  it  ahall  be  laivfnl  for  any  jnatioe  of  the 
peaoe,  upon  oomplalnt  made  before  him  on  oath  thuA 
there  ia  reaaon  to  aoapeel  any  honae,  room,  or  place  to 
be  kept  or  need  aa  a  common  gaming-honae,  to  gTfH 
anthority,  by  apeoial  warrant  nnder  ^  hat^  whan  hi 
Ua  diaoratfon  he  ahall  think  fit,  to  any  constable  to 
entar,  wiUi  aneh  asalataace  aa  may  be  fonnd  iiiiuiiiiij, 
into  andi  honae,  room,  or  place,  in  like  manner  aa  might 
have  been  done  by  anch  jnatioea,  ih'ayora    .    .    .    and. 


he 
thia 


if   neoeaaaiy,  to   naa   fbroe   for   making  aneh 
whether   by  hraalring  open  doota   or    othenriae 
to  arreat,  aaaroh,  aad  bring  before  a  jot^&ao  at 
all  aneh  peraona  fonid  therein   aa  might  hare 
aneatad  theram  \]j  anch  jnatioe  of  peace  had  he 
peraonally  preeent;  and  all  anoh  peraona  ahall  be 
with  according  to  law,  aa  if  they  had  been 
each  honae,  room,  or  place  by  the  jnatioe  before 
they  ahall  be  ao  brooght ;  any  anch  wanant 
in  the  form  giyen  in  the  firat  aohednle  annexed  to 
Act. 

The  form  of  the  warrant  as  g^ven  in  the  first 
schedule  to  8  &  9  Yict  c.  109,  is  as  follows  (leaving 
out  the  formal  parte) : 

To  the  oonatable.  .  .  .  Thia  ia  to  reqnira  yoa, 
with  anoh  aaaiatanta  aa  yon  may  find  neoeeaary,  to 
enter  into  the  aaid  honae  (room,  or  place),  and,  if  neeaa> 
aary  to  nae  foroe  for  making  anoh  entry,  whether  by 
breakxng  open  doora  or  otherwiae,  and  there  diUgeni^ 
aearoh  for  all  inatmmenta  of  mlawfnl  gaming  whidi 
may  be  therein,  and  to  arreat,  aearoh,  and  bring  tefoia 
me,  or  aome  other  of  the  jnatioea  of  Onr  Lad^  the  Qaaaa 
.  .  .  aa  well  the  keqjMra  of  the  aame  aa  alao  thi 
peraoota  there  hanmtiqg,  reeorting,  and  playing,  to  hi 
dealt  with  according  to  law ;  and  lor  ac  doing  4da  ahd 
be  year  warrant. 

The  Unlawful  Games  Aot  1728  (2  Geo.  2,  c.  28) 
provides: 

Sect  9.  Where  it  ahall  be  proTcd  iqran  the  oath  of  two 
or  more  credible  witnaaaaa,  befoi*  any  jnatioe  or  JMliuMi 
ef  the  peace,  aa  well  aa  where  anoh  jisiice  or  jnattaa 
ahall  find,  vpou  hia  or  their  own  riew,  that  any  pvBDi 
or  peraona  have  or  hath  need  or  eieraiaed  any  vnhviiftt 
game  contrazy  tothe  and  atetnte  [that  ia,ths  88  Han.  8^ 
0. 9],  the  aaid  jnatioe  or  jnatioea  ahaU  have  foil  powav 
and  anthority  to  commit  all  and  every  anoh  olIead«  and 
off endera  to  priaon,  withont  bail  or  maii^riae,  nnleaa  and 
until  anoh  offender  or  off  endera  ahall  enter  into  oae  cc 
more  reoogniaaaoe  or  recogniaaaoea,  wiih  anretaaa  or  wlA* 
ont,  at  the  diaoretion  of  the  aaid  jnatioe  or  jnaticaa  of 
the  peace,  thart  he  or  they  raapeet&v^  ahaU  net  from 
ttwncaiarth  play  at  or  nae  anch  nnlawfnl 


The  33  Hen.  8,  c.  9  (a  Bill  for  the  mnint^h^hif 
artillery  and  the  debarxlng  ol  unlawful  game«X 
provides: 

Seot.  U.  It  ihall  be  lawful  to  all  and  every  the  jaa. 
ticea  d  peace  in  every  ahite,  mayora,  ahariffa,  baiKfliL 
and  other  head  olllcera,  within  every  ci^,  town,  aaa 
borongh  within  thia  realm  ...  to  come,  enter,  aad 
reaort  into,  all  and  every  honaea,  placea,aBd  allaya  whwi 
anoh  gamea  [thatia,  audi  nnlawfal  gamea  aa  are  apeettad 
in  aeot  11],  ahaU  be  anapectad  to  be  hcldao,  aa^awiiaidl 
need,  or  ooonpied,  contrary  to  the  form  of  tida  utatalis 
and  aa  well  tka  keepera  of  the  aame,  aa  alao  the  pvtofli 
there  haimting,  reaartiag,  and  playing,  to  take,  vim^ 
and  impriaon,  and  thaia  ao  taken  and  arnated  to  haipia 
priaon  nntil  anch  t&aM  na  the  keapuia,  and  maJalaiiKa 
of  the  aaid  playa  and  gamea  have  fonnd  anretiea  to  tte 
Kiag^a  nsa,  to  be  boimd  by  recofaiaanoa  or  ii4haiaiai» 
no  longer  to  nae,  keep,  or  occivy  any  each  hoom,  phyi 
garnet  aU^t  or  place ;  and  alao  that  the  peraona  tlMwa  ao 
fonnd,  be  in  like  eaae  bound  by  themaelvea,  or  elaa  witt 
anretiaa,  by  the  diacretiona  of  the  jnatioea,  ma^vni 
...  no  more  to  pli^,  hannt,  or  exeroiae  firam  AmbM- 
f orth  in,  at,  or  to  any  of  ^  aaid  places,  or  at  any  of  tt« 
aaid  gamea. 

E,  P.  PwreeU  for  the  appellant.— The  appoDait 
was  arrested  under  seot  11  of  16  ft  17  'Vlotc.llSt 
and  seot.  2  of  that  Act  makes  this  house  a 
oommon  gaming  house  within  8  ft  9  Yiot  c.  WB\ 
ThMe  yftm  no  evidence  wliatevef  agaimt  ^ 
appellant  except  that  he  was  in  this  house,  whxdi 
was  a  common  gaming  house,  and  tiot  he  itas 
arrested  therein.    No  mf ormation  was  prefbiivl 
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apdnst  him,  and  in  the  absenoe  of  any  izif  orma- 
tum,  he  ought  to  haye  been  discharged,  as  there  is 
BO  penalty  imposed  in  these  Acts  upon  persons 
iHio  are  merdy  fomid  in  snoh  houses.    Sect.  5  of 
ihe  Gaming  Honses  Act  1854  (17  ft  18  Yiot  c.  38) 
renders  the  persons  so  f  onnd  compellable  to  giro 
evidenoe,  but  it  leares  nntonohed  the  question 
what  is  to  be  done    with  such  persons    when 
snested.     That  depends  on  the  construction  of 
sect.  14  of  33  Hen.  8.  c.  9,  which  empowered  justices 
to  enter   places  where    unlawful    games     were 
lospeoted  to  be  carried  on,  and  to  arrest  and 
imprison  two  classes  of  persons,  namely,  first,  the 
keepers  of  such  places,  and,  secondly,  the  persons 
"tbere  haunting,  resorting,  and  playing    ;  and 
the  section  goes  on  to  say  that  the  persons  there 
"  so  found  "  shall  be  bound  oyer  by  themselyes  or 
their  sureties.   The  words  "  so  found  "  must  mean 
found  "  there  haunting,  resorting,  and  playing," 
IB  the  preyions  part  of  the  section,  so  that  we  haye 
the  two   things  *' haunting   or   resorting,"  and 
"playing,"  words  which  cannot  refer  to  persons 
imo  are  merely  found  upon  the  premises ;    and 
this  is  made  yei^  clear  by  the  words  describing 
the  way  in  which  the  persons  are  to  be  bound 
"  no  more  to  play,  haunt  or  exerdse  from  thence- 
forth "  in  or  at  any  of  the  said  places  or  games. 
Under  the  Act  of  Hen.  8  the  justices  could  gdIj 
act  upon  their  own  yiew,  but  sect.  9  of  2  Geo.  2, 
e.  28,  remoyed  from  the  justices  the  neceesity  of 
yiritine  these  places  themselyes,  and  enabled  them 
to  dsfu  with  persons  who  had  been  arrested  in 
these  houses  and  brought  before  them ;  and  that 
leotion  also  deals  with  'unlawful  games."    For 
persons  merely  found  on  the  premises  no  penalty 
ispoyided;  but  they  must  be  arrested,  brought 
hetore   the   magistrate^  and  then  they  must  be 
diMsharged.'   The  object  dearly  is  to  anest  eyery- 
hody  found  in  the  house,  and  to  bring  them  all 
hefore  the  magistrate,  so  as  to  be  able  to  find 
amonf^t  them  the  persons  who  are  reaUy  liable. 
To  brmg  the  case  within  the  Act  cd  Hen.  8  there 
must  be  not  only  a  "  haunting  or  resorting  "  but 
also  "  playing,"  and  here  there  was  no  eridence 
either  of  haunting  or  resorting,  or  of  playing, 
eren  if  betting  is  playing.     Betting  is  not  play- 
ing, or  a  g^ame,  or  an  imlawful  game  {JerJu  y. 
2V«r|Ml^  50  L.  T.  Bep.  at  p.  818;  13  Q.  B.  Diy.  at 
p.  526) ;  and  no  decision  das  ever  gone  so  far  as  to 
My  that  betting  is  a  game.    In  JenkM  y.  Twrpin 
(aot  wp.)  there  was  not  only  a  gaming-house,  but 
there  was  eridence  that  the  persons  were  playing 
an  unlawful  game.    The  magistrate  was  wrong  in 
reading  the  statute  so  as  £>  include  not  only 
Mrsons  there  haunting,  resorting,  and  playing, 
out  also  persons   found  therein,   as  the   latter 
persons  caimot  be  said  to  be  haunting,  resorting, 
and  playing    there.     As   to   the   form   of  the 
wanant,  se(^  11  says  that  the  warrant  is  to  be  in 
the  form  giyen  in  the  first  schedule  to  8  ft  9  Y ict. 
e.  109,  and  the  form  of  the  warrant  there  is  in  the 
nry  words  of  the  Act  of  Hen.  8,  and  the  form  of 
reoognisaoce  is  in  the  same  words.    The  words 
cuxjuA  apply  to  betting  in  a  betting  house,  as 
hetting  is  not  an  unlawral  game. 

BanckwerUioT  the  respondent. — The  decision 
of  the  magistrate  was  rignt.  Sect.  2  of  16  ft  17 
^ict  c.  119  makes  an  unlawful  betting  house 
a  nming  house  within  8  ft  9  Yict,  c.  109, 
sua  sect.  2  of  the  latter  Act  says  that  *'  eyery 
•Qch  house  shall  be  deemed  a  common  gaming 
hoQse,  such  as  is  oontraiy  to  law  and  forbidden  to 
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be  kept  by  the  said  Act  of  Henry  8,  and  by  all 
other  Acts  containing  any  proyision  against 
unlawful  games  or  gaming  houses."  One  of  the 
effects  of  this  legii&tion  is  to  enlazve  the  scope 
of  the  Act  of  Henry  8  so  as  to  include  betting 
houses  and  what  is  done  in  betting  houses.  Sect. 
14  of  the  Act  of  Henry  8  says  that  the  persons 
*'  there  so  found  "  shall  be  bound  oyer.  The 
being  found  there  is  presumptiye  eridence  that 
the  person  so  found  was  there  for  the  purpose  of 
playmg,  and  the  magistrate  is  not  compelled  to 
bind  such  person  oyer,  but  he  has  a  discretion  in 
the  matter.  There  is  therefore  power  giyen  in 
the  Act  to  bind  oyer  the  persons  there  found. 
This  riew  is  strengthened  by  sect.  3  of  8  ft  9  Yict. 
c.  109,  which  giyes  power  to  arrest  and  bring  before 
a  justice  all  such  persons  found  in  such  place  as 
might  haye  been  arrested  by  the  justice  person- 
ally, and  a  similar  prorision  ^ying  power  to 
arrest  all  persons  found  therem  is  contained 
in  sects.  11  and  12  of  16  ft  17  Yict.  c.  119. 
[LiNDLBT,  MJft.— The  form  of  the  warrant  does 
not  include  the  words  "found  therein."]  It 
includes  the  word  "resorting,"  and  reaorting  is 
synonymous  with  being  found  therein. 

PwrceU  in  reply. 

LiNDLXT,  M.R. — This  is  a  case  stated  by  one 
of  the  metropolitan  police  magistrates  raising  a 

Question  under  the  ^tting  Acts.  It  appeaiB 
bat  there  was  a  betting-h^use  on  which  a  raid 
was  made,  and  a  great  number  of  people  were 
apprehended.  Those  of  them  who  were  ideally 
the  keepers  of  the  house  were  fined,  and  a  con- 
siderable number  of  them  were  merely  present. 
There  was  no  eridence  as  to  whether  they  were 
betting  or  anything  of  that  kind,  and  the  magis- 
trate TOund  tiiem  oyer  in  a  recognisance,  to  put  it 
shortiy,  not  to  do  it  again.  The  question  we  haye 
to  decide  is,  whether  the  magistrate  had  any 
power  to  do  that,  and  whether  he  was  not  bound 
to  simply  discharge  them  and  let  them  go.  That 
question  turns  upon  the  construction  of  a  con- 
siderable number  of  sections  of  a  series  of  Acts 
rdating  to  gaming  and  betting.  It  inyolyes  the 
consideration  of  one  of  the  sections  of  an  Act  of 
Hen.  8,  perhaps  one  of  Qeo.  2,  the  8  ft  9  Yiot. 
c.  109,  and  the  16  ft  17  Yict.  c.  119.  I  pass  oyer 
the  17  ft  18  Yict.  c.  38,  which  relates  to  eridence, 
as  nothing  turns  upon  that  Act.  To  my  mind, 
the  first  thing  is  to  examine  these  statutes,  and 
work  them  b^kwards,  because  we  haye  to  take  as 
our  stwrtin^  point  the  16  ft  17  Yict.  c.  119.  That 
Act  contams  seyeral  sections  which  are  impor- 
tant. I  will  not  read  the  preamble,  and  I  need 
not  read  for  the  purpose  of  discussing  it,  sect.  1, 
which  has  giyen  rise  to  so  much  difficulty  and 
difference  of  opinion  as  to  the  meaning  of  the 
word  "  place,"  and  so  on.  Sect.  2  is  yery  im- 
portant ;  it  refers,  of  course,  to  sect.  1,  and  the 
first  thinff  to  be  considered  about  it  is,  what  is 
the  conceiyable  object  of  that  enactment  that  a 
betting  house  is  to  be  treated  as,  and  is  to  taken 
and  deemed  to  be,  a  common  gaming  house,  unless 
for  some  purposes,  at  all  eyents,  people  going  there 
are  to  be  treated  as  people  gomg  to  a  common 
gaming  house.  Then  we  come  to  sect.  11, 
and  we  haye  to  consider  the  obiect  of  the  legisla- 
tion in  that  section.  First  the  houses  are  gaming 
houses ;  secondly,  there  is  power  to  arrest  persons 
found  therein,  and  then  the  warrant  is  to  be  in 
the  form  giyen  in  the  prerious  Act,  the  8  ft  9  Yict. 
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o.  109.  I  now  pass  £rom  the  16  &  17  Yict  o.  119 
to  the  8  &  9  Vict.  c.  109 ;  and  the  important 
flections  tiiere  are  sects,  3,  6,  and  the  schedolew 

SHis  Lordship  having  read  sect.  3  and  the  sche- 
inle,  proceeded :]  The  power,  therefore,  which  is 
ffiven  DY  this  section  is  to  arrest  persons  who  are 
round  there — ^persons  found  therein — ^and  then  the 
warrant  says  that  you  are  to  arrest  the  persons 
there  haunting,  resorting  and  playing.  That 
langna^  evidently  has  reference  to  some  old  Act 
of  rarhament,  and  the  old  Act  is  the  33  Hen.  8, 
o.  9,  sect.  14,  where  those  words  are  used.  [His 
Lordship  having  read  sect.  14  of  33  Hen.  8,  c.  9, 
proceeded :]  This  is  the  concatenation  of  sections 
with  which  we  have  to  deal,  and  it  appears  to  me 
having  regard  particularly  to  the  form  of  the  war* 
rant,  that  the  mtention  of  the  legislation  is  per- 
fectly plain,  and  that  when  these  people  are 
arrested — and  everybody  agrees  that  it  is  perfectly 
lawful  to  arrest  persons  found  there,  whether 
gaming  or  not — ^the  house  is  to  be  treated  as  a 
common  gaming  house ;  and  the  language  of  the 
warrant  shows  plainly  that  they  are  to  be 
arrested  and  treated  as  if  they  were  persons  com- 
ing within  the  statute  of  Henry,  8.  That 
appears  to  me  to  be  plain.  I  do  not  sav  that  such 
persons  are  subject  to  penalties,  but  the  arrest  is 
for  the  purpose  there  mentioned,  that  is  to  say, 
for  the  purpose  of  binding  the  persons  arrested 
over  in  recognisances.  It  appears  to  me  that  any 
other  construction  gives  the  gp-by  to  the  forcible 
language  of  the  warrant.  The  warrant  takes 
the  form  of  the  stetute,  and  to  mv  mind  the 
construction  of  the  stetute  contended  for  on 
behalf  of  the  appellant  which  would  require  a 
number  of  persons  to  be  arrested,  brought  before 
the  magistrate  and  then  discharged,  would  be 
ridiculous. 

Ghittt,  L.J. — I  agree.  The  appellant  and 
some  other  persons  were  found  m  a  betting- 
house.  He  and  they  were  arrested  and  taken 
before  the  mafistrate ;  and  no  complaint  has  been 
made  or  could  be  made  that^  under  the  warrant 
issued  under  the  11th  section  of  16  &  17  Yict. 
o.  119,  this  proceeding  was  not  justified.  There 
was  no  evidence  against  the  appellant^  except  that 
he  was  found  in  the  betting  house.  It  is  not 
found  that  he  haunted  or  was  in  the  habit  of 
going  to  the  place ;  and  his  case  is  that  he  ou^ht 
to  have  been  then  and  there  discharged.  Seeing 
that  there  was  no  information  laid  against 
him,  as  was  the  case  with  the  keeper  of  the 
betting  house  who  was  engaged  in  the  conduct 
and  business  of  it,  it  is  urged  that  in  the  circum- 
stances there  was  no  jurisdiction  on  the  part  of 
the  magistrate  to  order  him  to  enter  into  recog- 
nisances. 1  think  there  was  such  jurisdiction. 
The  stetute  16  &  17  Yict^  c.  119  imposes  penalties 
upon  those  keeping  and  conducting  the  ousiness 
of  a  betting  house,  and  it  is  quite  true  that, 
looking  through  the  Act»  we  see  that  there  is  no 
penalty  imposed  on  the  persons  resorting  tiiiereto. 
Sect.  1  enacte  that  a  betting  house  is  a  common 
nuisance  and  contrary  to  law,  and  by  sect.  2  a 
betting  house  is  to  be  taken  and  deemed  to  be  a 
common  gaming  house  within  the  Act  8  &  9  Yict. 
c.  109.  Tnat  tmx>wB  us  back  on  that  stetute,  and 
from  that  stetute  we  have  to  trace  the  legislation 
so  far  back  as  the  time  of  Henry  §.  Now 
these  Acts  are,  for  this  purpose,  in  pa/ri  matefrid ; 
they  ought  to  be  construed  together  and,  although 
possibly   the   language    may   not   precisely   fit 


and  may  be  open  to  some  criticism  of  that 
kind,  yet  it  seems  to  me  that  the  intmtion 
of  the  Legislature  is  reasonabljr  plain.  Whv  is 
this  house  deolsfed  to  be  a  gaming  house  wiumi 
the  8  &  9  Yiet.  c.  109P  Not  for  the  purpose  of 
the  penalties  against  the  keepers  and  thoee 
conducting  the  business  of  the  house,  because  that 
is  provid^  for  by  the  en>re8s  language  of  tiie 
statute  itself.  There  must  be  some  other  puiposa 
That  purpose  is  to  bring  the  house  within  the 
purview,  and  to  brinff  the  whole  case  within  the 
reach  of  the  Act  reukting  to  gaming  houses. 
Going  back  to  the  statute  8  &  9  Yict.  c  109- 
where  the  lang^uage  is  tliat  the  persons  so  found 
may  be  arrested — ^it  is  not  necessair  for  me  to 
again  refer  to  the  section  which  has  been  already 
rderred  to,  namely,  sect.  3.  Then  referring  to 
the  warrant,  the  form  of  the  warrant  is 
also  a  matter  of  very  considerable  imports 
ance,  because  the  warrant  in  ite  ifianaiA  lefers 
back  to  the  stetute  of  Henxy  8,  and  the 
language  of  the  warrant  is  language  taken  fnxa 
that  statute  itself.  The  Legislature  seems  to 
have  considered  that  a  warrant  in  that  form  was 
applicable  to  the  persons  found  in  the  gaming 
house  within  the  language  of  8  &  9  Yiot 
o.  109.  The  statute  of  Henry  8  empowered  the 
justices  themselves  to  enter  a  gaming  house,  and 
to  then  and  there  make  the  arrest,  and  to  bind 
over  the  persons  so  found.  I  think,  putting  the 
stetutes  together,  and  construing  tiiem  reason- 
ably, the  right  riew  as  to  that  which  is  not  nov 
done  by  the  magistrate  in  person,  but  is  done  as 
here,  through  the  action  ot  the  police  acting  on 
a  warranty  is  that  when  the  naatter  comes  before 
the  magistrate,  he  has  the  same  jurisdiction 
sitiang  in  his  court  as  the  magistrate  had  if  he 
had  cu>ne  it  himself  under  t&  old  stetute.  I 
need  not  refer  more  particularly  to  the  statate 
2  Geo.  2,  c.  28,  wmch  may  be  passed  over. 
What  could  be  the  object  of  justifying  tiie 
arrest — ^whioh  the  stetute  does — and  the  taking 
before  a  magistrate  of  the  persons  resorting  to 
this  house,  which  we  must  take  to  be  a  gaming 
house,  if  the  only  result  was  that,  unless  some 
charge  were  preferred  against  them  of  beine  the 
keepers  and  of  conductmg  the  business  of  the 
gaming  house,  they  should  be  then  and  there  dis- 
chan;edP  It  seems  to  me  to  be  a  reasonable 
contusion  that,  putting  these  Acte  together, 
the  result  is  that  the  stetute  of  Henry  8  is 
brought  into  the  stetute  of  16  &  17  Yict 
c.  119  for  the  purpose  of  auiliorisin^  the  magb- 
trate  to  make  such  an  order  as  he  nas  made  in 
this  case.  He  has  made  the  order  in  the 
language  of  that  stetute,  and  I  think  that  the 
16  &  17  Yict.  c.  119,  on  a  just  constructioD  and 
on  the  series  of  the  Acte  when  taken  together, 
gives  him  the  authority  to  order  that  the  rteog- 
nisances  should  be  entered  into  by  a  person  who 
was  found  in  the  place.  Upon  these  grounds  I 
think  the  magistrate's  decision  was  correct^  and 
I  may  add  that  the  magistrate's  opinion  does  not 
seem  to  be  merely  the  opinion  of  nimself,  bat  ia 
the  opinion  of  many  of  the  police  magistrates  in 
London  whose  practice  has  been  to  require 
persons  to  enter  into  recognisances  under  such 
oirc^oateiu*..  ^^^  ^^„„^. 

Solicitors   for    the  appellant,  FaUimfm  and 
Brewer, 
Solicitors  for  the  respondent,  Wontner  and  Sqm, 
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Nov,  land  2, 1897. 

(Before  Wbioht  and  Keksvdy,  JJ. 

Thi  London  Coitntt  Ooitncil  (apps.)  v.  The 
Atlesbitbt  Daibt  Oovpant  (re0pa.).(a) 

MdropoUa — Streei — New  huUdings — Forecourt  or 
tpaee — Distance  from  centre  ofroadvoay — London 
iuOdrng  Act  1^  (57  A  58  Viet  c.  ecttiii.),  m. 
13,  H  200  (2). 

The  respondents  were  summoned  by  the  aippeUanis, 
under  sects.  13,  14,  and  200  (2)  of  the  London 
BuHding  Act  1894,  for  having  neglected  to 
eomfly  with  a  notice  aulv  served  on  them  wnder 
Qufse  sections,  requiring  them  to  cause  the  space 
between  the  external  wall  of  a  certain  new  huHd- 
vng  and  the  roadway  to  he  at  a  distance  not  less 
&um  the  presonbed  distance  from  the  centre  of 
such  roadway.  The  respondents  had  erected  a 
new  huHding,  whose  external  waU  w<u  not  less 
ihan  the  prescribed  distance  from  the  centre  of 
the  roadvjay.  At  the  time  of  the  erection  of  this 
building,  and  for  probably  thirty  years  prior 
thereto,  there  existea  a  boundary  wall  of  a  garden 
between  the  building  and  the  street,  and  this  was 
left  standing,  and  this  portion  cf  old  wall  was 
indosed  by  railings,  but  of  these  railings  no 
complaint  was  made.  The  wall  itself  was  within 
ike  preecribed  distcmce  from  the  centre  of  the 
roadway. 

Edd,  ihd  the  appellants  had  no  right  toaine  the 
notice,  there  being  no  ofenee  under  the  Act. 

This  was  a  case  stated  by  one  of  the  magistrates 
<l  the  pdioe-oomiB  of  vie  metropolis,  sittiii^  at 
Maiyleboiie  PoUoe-ooiirt^  ivithin  the  metropobtan 
police  district,  imder  20  &  21  Yict.  c.  43  and  42  A; 
43  Yict  c.  49,  upon  the  application  in  writing  of 
the  ajmdlants,  who  were  dissatisfied  with  his 
determination  npon  the  question  of  law  which  was 
before  him  as  hereinafter  stated : — 

1.  The  respondents  appeared  before  me  on  the 
30th  April  1897  in  answer  to  a  complaint  made  by 
the  London  Oonnty  Council,  that  they,  on  the 
20tfa  March  1897,  on  the  sonth  side  of  Moscow- 
road,  at  the  comer  of  Palaoe-conrt,  in  the 
of  Paddington,  in  the  county  of  London,  and  with- 
in the  di^ct»  did,  contraiy  to  sects.  14  and  200, 
sob-sect  2,  cf  the  London  Building  Act  1894 
(57  &  58  Yict.  c.  ccziii.),  neglect  to  comply  with  a 
Botice  duly  served  upon  them  by  the  London 
County  Coundl  on  the  19th  Feb.  1897,  requiring 
them  to  cause  the  space  between  ^the  external  wall 
of  a  certain  new  building  and  the  roadway  of 
Moscow-road  to  be  set  back,  so  tiiat  every  part  of 
the  estemal  fence  or  boundary  of  such  space  shall 
be  at  a  distance  in  every  direction  not  less  than 
the  prescribed  distance  from  the  centre  of  the 
roadway  of  Moscow-road  aforesaid. 

2.  It  was  proved  before  me  that,  on  the 
19th  Peb.  1897,  the  notice,  of  which  a  copy  is 
hereto  annexed  marked  "  A,"  wsus  served  by  the 
appelknis,  and  that  the  respondents  had  failed  to 
comply  with  the  same,  and  that  no  consent  had 
been  piven  by  the  appeUants  to  the  erection  of  the 
boDduig  with  any  forecourt  or  space  between 
the  extomal  wall  it  such  building  and  the  road- 
wav  of  Moscow-road  in  the  manner  complained  of 
as  hereinafter  mentioned. 

3.  It  waaproved  that  the  respondents  had  erected 
a  new  building  at  the  comer  of  Moscow-road  and 
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Palace-court  with  a  frontage  to  Moscow-road 
of  5^.  and  a  frontage  to  Palace-court  of 
100ft.  with  the  entrance  to  the  building  from 
Moscow-road,  and  that  the  external  waQ  of 
the  building  fronting  Moscow-road  was  at  a 
distance  of  not  less  tiian  20ft.  from  the  centre 
of  the  roadway  of  Moscow-road,  which  is  a  high- 
way and  a  street  used  for  the  purpose  of  carriage 
tramc. 

4.  At  the  time  when  the  building  was  erected, 
and  for  many  years,  probably  thirty  years,  prior 
thereto,  there  existed  a  boundary  wall  which  had 
been  the  boundary  wall  of  a  garden,  a  portion  of 
which  wall  was  left  standing,  and  after  the  com- 
pletion of  the  building  the  space  between  the 
building  and  the  poraon  of  the  old  wall  was 
inclosed  by  the  respondents  by  means  of  iron 
railings  which  are  affixed  to  the  wall,  but  as  to  the 
fixing  of  these  it  was  admitted  before  me  no  com- 

Elaint  was  made  by  the  appellants.  Such  wall 
ad,  for  probably  the  past  thirty  years,  formed 
the  exteinal  fence  or  boundary  of  the  space 
between  the  external  wall  of  the  building  and 
the  roadway  of  Moscow-road,  and  such  wall  is 
at  a  distance  less  than  20ft.,  viz.  18ft.,  from 
ihe  centre  of  Moscow-road,  the  said  new  rail- 
ings being  erected  on  the  site  of  an  old  wooden 
hoarding  which  ran  at  right  angles  into  such 
old  boundaiT  wall  on  the  Pals^court  side, 
and  so  left  the  premises  in  the  condition  shown 
on  the  plan  attached  hereto.  It  was  admitted 
before  me  that  the  complaint  of  the  appellants 
was  not  to  the  new  raifings  which  the  res]^- 
dents  offered  to  remove,  but  to  the  said  ancient 
wall. 

5.  It  was  proved  that  at  the  date  (19th  Feb. 
1857)  when  the  notice  was  served  by  the  appellants 
to  the  respondents  they  were  the  occupiers  and 
tenants  at  mil  of  the  said  space  between  the  build- 
ing and  the  old  wall,  but  it  appeared  by  letters 
wmch  were  put  in  that  on  or  about  the  12th  March 
1897  the  respondents  had  given  up  possession 
of  the  same  to  Messrs.  Daw,  who  were  owners  of 
the  same  and  of  the  ]^rtions  of  the  old  wall,  in 
accordance  with  notice  to  quit  received  from 
them. 

6.  It  was  contended  by  the  appellants  that  the 
rcMSpondents  had,  in  erecting  the  said  building 
with  the  space  in  manner  hereinbefore  describee^ 
offended  against  the  provisions  of  sects.  13,  14, 
and  200,  sub-sect.  2  of  the  London  Building  Act 
1894. 

7.  It  was  contended  by  the  respondents  that, 
as  the  external  wall  of  the  said  building  was  at  a 
distance  of  20ft.  from  the  centre  of  the  roadway, 
and  that  as  no  new  building  or  new  structure 
had  been  erected  within  tlmt  distance,  sects. 
14  and  200,  sub-sect.  2,  did  not  apply,  and  further 
that  at  the  time  when  the  summons  was  taken 
out  they  were  neither  owners  nor  the  occupiers  of 
the  space  referred  to  and  that  at  no  time  had  they 
been  owners  of  or  had  power  to  pull  down  the 
ancient  wall  complained  of,  and  therefore  no 
offence  had  been  committed  by  them. 

8.  I  held  that  the  first  of  these  contentions  of 
the  respondents  was  well  founded,  and  that  under 
the  circumstances  sect.  14  did  not  apply  so  as  to 
entitie  the  appellants  to  give  the  notice  which 
was  served  on  the  19th  Feo.  and  I  dismissed  the 
summons. 

The  question  for  the  opinion  of  the  court  is 
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whether  mv  dedfidon  was  rieht  in  law,  and  if 
not  what  should  be  done  in  the  premises. 
Dated  this  16th  day  of  July  1897. 

H.  CuBTis  Bbnnbtt. 

The  following  is  a  copy  of  the  notice  marked 
«  A." 

London  County  Council. — The  London  Building  Aot 
1894  (57  &  58  Vict.  o.  ooxiii.),  as.  18, 14,  and  200.— To 
the  Aylesbory  Daiiy  Company  Limited,  25  to  83,  St. 
Petenbnrsf-plaoe,  Bayswater. — ^By  order  of  the  London 
County  Council  I  do  hereby  give  you  notice  that  you 
have  unlawfully  erected  a  new  building  on  the  south  ride 
of  Moaoow-road  at  the  comer  of  Palaoe-oourt,  in  the 
county  of  London,  in  auch  a  manner  that  the  external 
fence  or  boundary  of  the  apace  between  the  external 
wall  of  auch  building  and  the  roadway  of  Moacow-rcad 
ia  at  a  diatance  leaa  than  the  preacribed  diatanoe  from 
the  centre  of  the  roadway  of  Moacow-road  aforeaaid, 
without  having  firat  obtained  for  that  purpoae  the  oon- 
aent  in  writing  of  the  aaid  council,  contrary  to  the  aaid 
atatnte.  And  I  hereby  by  order  and  on  behalf  of  the 
■aid  council  require  you  to  comply  with  the  law,  and  to 
oauae  auch  apace  to  be  aet  back  ao  that  every  part  of 
the  external  fence  or  boundary  of  auch  apace  ahall  be  at 
a  diatance  in  every  direction  not  lesa  than  the  preacribed 
diatance  from  the  centre  of  Moacow-road  aforeaaid.  In 
caae  you  neglect  or  refuae  to  comply  with  thia  notice  for 
a  period  of  twenty-eight  daya  after  the  aervice  hereof 
upon  you,  or  if  no  aatiafactory  anawer  be  received  hereto 
within  that  time,  prooeedinga  to  enforce  the  penaltiaa 
yon  ahall  have  then  incurred  or  become  liable  to  under 
and  by  virtue  of  the  atatute  aforeaaid  or  otherwiae,  and 
the  payment  of  the  coata  of  auch  prooeedinga,  ahall  after 
the  expiration  of  auch  twenty-eight  daya  be  taken 
againat  you. — Dated  tfaii  19th  day  of  February  1897. — 
C.  J.  Sttwabt,  Clerk  of  the  Council. 

By  the  London  Building  Acts  1894  (57  &  58 
Yict.  o.  ccxiii.),  s.  13 : 

(1.)  No  peraon  ahall  erect  any  new  building  or  new 
atructnre  or  any  part  thereof  in  auch  a  manner  that  any 
external  wall  of  any  auch  building  or  atructnre  or  (if 
there  be  a  forecourt  or  other  apace  between  auch 
external  wall  and  the  roadway)  any  part  of  the  external 
fence  or  boundary  of  auch  foreoourt  or  other  apace 
ahall,  without  the  conaent  in  writing  of  the  council,  be 
in  any  direction  at  a  distance  leaa  than  the  preacribed 
distance  from  the  centre  of  the  roadway  of  any  atreet 
or  way  (being  a  highway). 

(4.)  The  council  may  in  any  caae  where  they  think 
it  expedient  conaent  to  the  erection,  formation,  or  exten- 
aion  of  any  building,  atructnre,  forecourt,  or  apace,  at  a 
diatance  leaa  than  the  preacribed,  diatance  from  the 
centre  of  the  roadway  of  any  auch  atreet  or  way,  and  at 
auch  diatanoe  from  the  centre  of  auch  roadway  and  aub- 
ject  to  auch  conditiona  and  terma  (if  any)  aa  they  may 
think  proper  to  aanction.  Provided  that  the  giving  of 
auch  conaent  by  the  council  ahall  not  in  any  way  affect 
any  righta  of  the  owners  of  adjoining  land.  Before 
giving  auch  conaent,  the  council  ahall  communicate  to 
the  local  authority  their  intention  to  give  the  aame. 
Any  person  diaaatiafied  with  the  determination  of  the 
councU  under  thia  aub-seotion  may  appeal  to  the  tribunal 
of  appeal. 

(5.)  Provided  that  where  any  peraon  intenda  to  alter 
or  re-erect  a  building  or  atmcture  exiating  either  at  the 
commencement  of  thia  Act,  or  at  any  time  within  aeven 
years  previously,  and  which  ahall  not  be  or  ahall  not 
have  been  in  conformity  with  the  proviriona  of  thia 
aection  relating  to  new  buildinga  and  atructnrea,  auch 
person  may  oauae  to  be  prepared  plana  showing  the 
extent  of  such  building  or  structure  (or  in  the  event  of 
such  building  or  structure  having  ceased  to  exist  before 
the  commencement  of  this  Act  or  having  been  accidently 
destroyed  the  best  plans  available  under  all  the  ciroum- 


atancea  of  the  caae),  and  the  extent  of  the  foreoourt  or 
other  open  apace  (if  any)  between  any  external  wall  of  aoek 
building  and  atmcture  and  the  roadway,  and  may  oaow 
auch  plana  to  be  aubmitted  to  the  diatiiot  aurveyor,  irl» 
ahall  (if  reaaonably  aatiafled  with  the  evidenoa  of  their 
accuracy)  certify  the  aame  under  hia  hand,  and  audi 
certificate  shall  be  taken  to  be  condnrive  evidence  of 
the  correctneaa  of  the  plana.  Thereupon  it  ahall  be 
lawful  for  auch  peraona  to  altar  or  re-eieot  andh  buildinf 
or  atmcture,  but  ao  that  no  land  witiiin  the  prescribed 
diatance  ahaJl  be  oocupied  by  the  re-erected  building  or 
atmcture,  or  the  foreoourt  or  auoh  other  (if  any),  except 
that  which  waa  oocupied  within  the  preacribed  dirtanoe 
by  the  previoualy  exiating  building,  atmcture,  foreoonit, 
or  open  apace. 

By  sect  14 : 

In  every  caae  where  any  new  building  or  new  atmotme 
ia  erected  at  a  distance  in  any  direction  from  the  ceatre 
of  the  roadway  of  any  atreet  or  way  leaa  than  the  dirtanoe 
permitted  under  thia  part  of  thia  Act,  or  oontraiy  to  the 
conditiona  and  terma  (if  any)  anbjeot  to  which  the 
council  or  the  tribunal  of  appeal  has  sanctioned  ^ 
erection  of  auoh  building,  the  council  may  aerve  a  notioe 
upon  the  owner  or  occupier  of  the  aaid  bmldinf 
or  atmcture,  or  upon  the  builder,  requiring  him 
to  oauae  auoh  building,  atmctoxe,  foreoourt,  orspaoe, 
or  any  part  thereof,  to  be  aet  baok,  ao  tiiat  eveij 
part  ol  any  external  wall  of  auch  building  or  atnioture, 
or  of  the  external  fence  or  boundary  of  auoh  f oreoooit 
or  apace,  ahall  be  at  a  diatance  in  every  direction  from 
the  centre  of  the  roadway  of  auoh  atreet  or  way  not  less 
than  the  diatanoe  ao  permitted,  and  ahall  be  in  aooor* 
danoe  with  auoh  oonditiona  and  terma  (if  any)  as  the 
oonndl  or  the  tribunal  of  appeal  may  have  preacvibed. 

By  sect.  200 : 

Subject  to  the  proviriona  of  thia  Act,  every  person  who 
does  any  of  the  thinga  apeoified  in  thia  aection  ahall  be 
deemed  to  have  committed  an  offence  againat  this  Aot, 
and  ahall  be  liable,  upon  conviction  in  a  aummazy 
manner,  to  a  penally  not  exceeding  the  amount  hereafter 
apeoified  in  connection  with  auch  offence,  and  to  a 
further  penalty  not  exceeding  the  amount  herinafter 
atated  aa  the  daily  penalty  in  connection  with  enoh 
offence  for  every  day  on  which  the  offenoe  ia  coniiDaed 
after  auch  conviction  (that  ia  to  aay) : 

(2.)  Every  peraon  who  negleota  or  refuaea  for  twenty- 
eight  daya  after  the  aervice  of  any  notioea  empowered  to 
be  aerved  under  part  n.  of  thia  Aot  requiring  him  to  set 
back  any  building  or  atmcture,  to  comply  with  the 
requirementa  of  auch  notice,  or  after  the  expiration  of 
auoh  period  faila  to  carry  out  or  complete  the  works 
neoeaaary  for  auch  compliance  within  the  time  (if  any) 
limited  in  auch  notice,  ahall  be  liable  to  a  penalty  of  not 
leaa  than  forty  ahillinga  and  not  more  thui  five  pounds, 
and  to  a  daily  penalty  of  not  leaa  than  ten  ahillings  and 
not  more  than  forty  ahillinga.  Provided  always,  that 
thia  aub-aection  ahall  not  apply  to  any  non-compliaaoe 
with  such  notioe  in  the  caae  of  an  intended  highway 
where  the  aame  ahall  not  be  opened  aa  a  highway. 

(11)  (1.)  Doea  any  other  thing  prohibited  by  this  Aot, 
or  faUa,  negleota,  or  omita  to  do  any  other  thing  wfaioh 
he  ia  requirad  to  do  under  or  in  pureuanee  of  this  Aot; 
ahall  be  liable  to  a  penalty  not  exceeding  forty  ahillings, 
and  to  a  daily  penalty  not  exceeding  a  like  amount 

Avery  for  the  London  Ooanty  ConndL— The 
maffistrate  was  wrong.  The  sammons  was  iasaed 
under  sect.  14.  That  section  pxx>vides  the  proce- 
dure, while  sect.  13  creates  the  offenoe.  The 
words  "  foreoourt  or  space  "  must  be  read  into  the 
early  part  of  sect.  14  That  section  is  in  favour  of 
the  owner.    He  referred  to 

Lavy  V.  The  Londtm  County  CfmncSL^  73  L.  T.  Bep. 
1«6 ;  (1895)  2  Q.  B.  577. 

With  regard  to  reading  words  into  a  statute  in 
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order  to  interpret  it,  Be  WainewrigJU  (1  Phillips, 
258)  IB  an  aatnoiitj.    There  are  many  others. 

/.  F.  P,  Rawlinaon,  for  the  Aylesbury  Dairy  Oom- 
pany,  was  not  oalled  upon. 

Ncv.  2. — ^Wbiqht,  J.^I  think  that  Mr.  Avory 
is  probably  right  in  saying  that  sect.  14  intended 
to  oorer  toe  case  which  has  occurred,  and  probably 
also  bitended  to  cover  the  case  not  merely  of  new 
bnildiDffs    but   of   extensionfi  of   old  buildings, 
althou^  it  has  not  been  necessary  to  argue  t^it 
in  the  present  case.    But  the  mere  fact  that  it 
might  have  been  better  to  extend  the  section  to 
those  cases,  or  that  one  can  apparently  gather  that 
it  was  intended  to  extend  the  section  to  those 
cases,  is  not  enough  to  justify  ub  in  putting  a  con- 
struction on  the  section  which  we  could  only  put 
upcm  it  by  reading  the  words  into  it  whidi  Sir. 
ATory  wants  us  to  read  in.    To  my  mind,  it  is 
dear  that,  if  we  did  that,  as  the  Queen's  Bench 
said  in  UnderhiU  v.  Longridge  (29  L.  J.  65,  M.  C), 
we  should  be  legislating,  or,  to  use  the  words  of 
James,  L.J.  in  a   somewhat   similar   case    (Re 
BnuEum;  Jl^ ;Mir<e  Dains,  3  Oh.  Div.  412) :  "That 
is  a   proYision  which  might,  perhaps,  be  very 
properly  made  by  the  Legislature;    oat,  to  my 
mind,  to  insert  it  in  this  way  by  implication 
would  not  be  to  construe  the  Act  of  Parliament, 
but  to  alter  it — it  misht  be  to  improve  it  accord- 
ing to  the  yiew  which  some  persons  take  of  the 
matter,  but  it  would  certainly  oe  altering  the  Act 
of  Parliament  and  enlarging  still  further  the  pro- 
Tisions  which  the  Legislature  has  thought  fit  to 
make  with  respect  to  such  contracts."    We  are 
strongly  driven  to  that  conclusion  because,  with- 
out the  alteration  of  the  section  we  are  asked  to 
inake,  the  proceeding,  which  is  a  penal  proceeding 
inTolring  penal  consequences,  could  not  be  prose- 
euted  at  aU.    Certainly  1  have  always  understood 
it  to  be  the  rule  that,  where  there  is  any  enact- 
ment which  may  entidl  penal  consequences,  you 
ought  not,  as  Mr.  Avory  asks  us  to  do,  do  violence 
to  tiie  language  in  order  to  bring  people  within  it, 
but  on^ht  to  take  care  i^t  no  one  is  brought 
within  It  who  is  not  within  it  in  express  language. 
I  think  that  the  learned  magistrate  was  right,  and 
that,  if  there  be  mischief  consequent  upon  the 
ruling  which  we  are  bound  to  adopt,  that  is  some- 
thing which  must  be  removed  by  application  to 
Parliament  and  nobody  else. 

KiinrBDY,  J. — I  agree.  It  seema  to  me  that  we 
clearly  cannot  legislate. 

Judgment  for  the  reepondenta. 

Solicitor  for  the  London  Oounty  Ooundl,  W,  A. 
Blaadand, 

Solicitors  for  the  Dairy  Company,  JlarriM, 
WUkimon,  and  Baikee. 


Tuesday,  Nov.  2, 1897. 

(Before  Wbioht  and  Kbnnbdy,  JJ.) 

Gallaohbb  (app.)  v,  Budd  (resp.).  (a) 

Lieeneing  Aete^-Intoxicating  liquors — Licence — 
Theatre— Exempti&nr-Theairee  Act  1843  {fi&l 
Vict.  c.  esy-idceneing  Act  1872  (35  4J^  36  Viet 
e.  94),  9.  72'^Licen8ing  Act  1874  (37  A  38  Vict, 
e.  49),  8.  3. 

The  appeUant,  G,,  was  the  manager  of  the  Theatre 

(•V  Beported  by  W.  Di  B.  Hbrbbbt,  Esq.,  BarrUter-at-Law. 


Boyal,  Stockton,  and  on  the  2nd  Sept  1896  he 
was  granted  a  licence  for  the  theaJtre  under  the 
Theatres  Act  1843.  By  that  licence  the  theatre 
W€u  to  be  closed  every  Saturday  night  at  half- 
past  eleven. 

On  the  11th  Oct  1896  he  was  aranted  a  thetxtre 
excise  lieence, under  b  A6  Will,  4,  c,  39  and 43 Jt 
44  Vict,  c.  20,  to  sell  intoxicaUng  liquors  by 
retail  in  the  theatre. 

On  the  evening  of  Saturday  the  23rd  Jan,  1897  the 
performance  concluded  at  the  theatre  at  10.55 
p,m,,  but  the  appellant  kept  one  of  the  bars  of 
t?ie  theatre  open  for  the  sale  of  intoxicating 
liquors  until  11.20  p,m. 

All  the  people  who  were  there  present  were  either 
persons  who  were  em/ployed  in  the  performance 
or  had  been  honk  fide  attendina  the  performance 
as  spectators  at  the  theatre  that  evening.  The 
a^ppellant  w(m  convicted. 

The  present  question  for  the  decision  of  the  court 
was  whether  thcU  conviction  was  right,  the 
borough  of  Stockton  being  a  town  within  the 
msantng  of  the  Licensing  Act  1874,  and  the 
appellant  being  convicted  of  an  offence  under 
sect.  9  of  the  Licensing  Act  1874. 

By  the  Licensing  Act  1872,  sect,  72 :  "  Nothing 
in  this  Act  sJiall  affect  or  apply  to  (4)  the  sale 
of  intoxicating  liquor  by  proprietors  of  theatres 
in  pursuance  of  the  Act  in  tlCal  behatf," 

By  the  Licensing  Act  1874,  that  Act  is  to  be  con" 
strued  as  one  Act  with  that  of  1872,  and  by 
sect  3,  ^^AU  premises  in  which  iTUoxicating 
liquors  are  sold  by  retail  shall  be  closed  cls 
follows :  (2)  If  sttuaied  ,  ,  ,  in  a  town 
,  ,  .  as  defined  bv  the  Act ;  (a)  on  Satiwrdafy 
night  from  eleven  o^  clock*' 

For  the  appellant  it  was  contended  that  the  exemp- 
tion  contained  in  sect  72  was  an  absolute 
exemption,  and  that  a  theaJtre  duly  licensed 
under  the  Acts  in  that  behalf  was  exempt  from 
this  provision  as  to  closing. 

Held  {affirming  the  decision  of  the  quarter  sessiofu), 
that,  on  the  true  construction  of  sect,  72,  tne 
exemption  does  not  affect  the  proper  closing  hour, 
and  that  it  only  applies  in  that  the  holaers  of 
thetxtre  licences  need  not  go  to  justices  for  a 
licence  for  the  sale  of  inUwicating  liquors. 

Upon  an  appeal  by  the  above-named,  appellant 
against  a  certain  conviction,  made  on  we  28th 
Jan.  1897  by  the  respondents,  justices  of  the 
peace  of  the  borough  of  Stockton-on-Tees,  for 
that  the  appellant  on  the  23rd  Jan.  1897,  at  the 
borough  of  Stockton-on-Tees,  during  a  certain 
time,  to  wit,  at  11.20  in  the  evening  of  the  day, 
at  which  time  premises  for  the  sale  ofintoxicating 
liquors  by  rel^il  elsewhere   than  in  the  metro- 

Eolitan  district,  or  a  town  as  defined  by  the 
licensing  Act  1874  are  directed  to  be  closed  in 
pursuance  of  the  Act,  unlawfully  did  open  cer- 
tain premises  called  the  Theatre  Royal,  and 
licensed  for  the  sale  of  intoxicatiuff  liquors  b^ 
retail,  situate  as  aforesaid,  for  the  side  of  intoxi- 
cating liquors  contrary  to  the  statute  in  such  case 
made  and  provided,  by  which  conviction  the 
appellant  was  fined,  which  said  appeal  came  on 
for  hearing  at  the  general  quarter  sessions  of  the 
peac«^  held  in  and  for  the  oounty  of  Durham  on  the 
7th  April  1897,  when  upon  hearine  counsel  for 
both  parties,  that  court  dismissed  the  appeal, 
subject  to  the  opinion  of  the  Queen's  ^nch 
Division  upon  the  following  case : 
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1.  That  the  appellant  at  the  timee  hezemafter 
meniioiied  was  the  actual  and  responsible  manMrar 
of  the  Theatre  Bo3ral  at  Stockton-on-Tees.  The 
respondents  are  justices  of  the  peace  for  the 
borough  of  Stockton-on-Tees.  The  respondent, 
Thomas  Henry  Faber  is  derk  to  the  saia  jostioes 
tad  to  the  court  of  summary  jurisdiction  sitting 
in  and  for  the  borough,  and  the  respondent,  John 
Idddell  is  the  superintendent  of  police  of  tlie 
borough. 

2.  On  the  2nd  Sept  1896,  the  appeUant  was 
granted  a  licence  to  Keep  open  the  theatre  for  the 
public  performance  of  sta^e  plays  therein,  pur- 
suant to  the  Theatre  Act  1843  (6^7  Yict.  c.  68( 
of  which  licence,  and  of  the  rules  annexed  thereto 
the  following  are  copies  : 

County  of  Dnrhftm  to  wit. — ^A.t  a  tpeoial  Msaion  of 
Her  Majesty's  Justioes  of  the  peace  of  and  for  the  oonnty 
of  Durham,  acting  for  the  Petty  Sessiooal  DiTiaion  A 
the  Stockton  Ward  in  the  said  county  holden  in  and  for 
the  said  divinon,  at  the  police-court,  Stockton-on-Tees 
in  the  said  diYision  on  the  2nd  day  of  Sept.  1896,  for  the 
pozpoM  of  granting  licences  to  houses  for  the  per- 
formance of  stage  plays  in  pursuance  of  the  Theatres 
Act  1848.  We,  the  undersigned,  being  three  of  Her 
Majesty's  justices  of  the  peace,  acting  for  the  said 
diyision,  present  at  this  petty  sessionB,  do  hereby  licence 
John  QaUagher,  being  the  actual  and  responsible 
manager  of  a  certain  company  of  actors,  commonly  called 
or  known  by  the  name  of  the  Theatre  Boyal*' Com- 
pany," to  haye  and  keep  open  a  certain  building  called 
the  Theatre  Boyal,  situate  at  Stookten-on-Tees,  in  the 
diyision  and  county  aforesaid,  as  and  for  a  house  and 
plaoe  of  public  resort  for  the  public  performance  of 
stsge  plays  under  the  provisions  ot  the  statute  aforesaid 
for  the  space  of  twelve  calendar  months  from  the  date 
hereof,  provided  that  the  said  John  Gallagher  do  observe 
and  keep  the  rules  for  insuring  order  and  deoenoy  at 
and  in  the  said  Theatre  so  licensed  by  us,  the  said 
justices,  and  for  regulating  the  times  during  which  the 
said  theatre  shall  be  allowed  to  be  open,  a  copy  of  which 
rules  is  annexed  to  this  licence,  pursuant  to  tiie  statute 
aforesaid  in  the  case  made  and  provided. — Given  under 
our  hands  and  seal  at  this  special  petty  sessions  above 
mentioned,  in  open  Court. 

Bules  (anneied).— (1)  The  theatre  shall  be  closed 
ovety  Sunday,  Christmas  Day,  Good  Friday,  and  days 
appointed  for  a  public  fkst  and  thanksgiving.  (2)  The 
theatre  shall  be  closed  every  Saturday  night  at  the 
hour  of  half-past  eleven.  8.  Police  constables  when 
dressed  in  uniform  or  other  oonstables  not  so  dressed,  if 
known  as  such  to  the  manager  or  his  servants,  shall  be 
permitted  to  have  free  ingress  to  the  theatre  at  all 
times  during  the  time  of  public  performance.  4.  The 
manager  shall  to  the  best  of  his  ability  maintain  and 
keep  good  order  and  decent  behaviour  in  the  said 
theatre  during  the  hours  of  public  performance.  5.  For 
every  breach  oi  the  above  rules  the  manager  shall 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds." 

8.  On  the  11th  Oct.  1896  the  appelLmt  was 
granted  a  theatre  excise  licence,  under  5  &  6 
WiU.  4,  c.  39  and  48  ft  44  Yict.  o.  20,  to  seU 
intoxicating  liquors  by  retail  in  the  theatre,  of 
which  licence  the  following  is  a  copy : 

5  ft  6  ymi.  4,  c.  89,  s.  7,  43  ft  44  Vict.  c.  20.— I, 
the  undersigned,  duly  authorised  by  the  Commisioners 
of  Inland  Bevenue,  hereby  grant  licence  to  Major  John 
Gallagher  to  sell  by  retail  in  the  Theatre  Boyal,  situate 
in  Tarm-lane,  in  tiie  parish  of  Stockton,  within  ^ 
administrative  county  of  Durham,  spirits,  wines,  sweets, 
made  wines,  mead,  metheglin,  beer,  dder,  and  perry 
from  the  day  of  the  date  hereof  until  the  10th  day  of 
October  next  ensuing  in  accordance  with  the  t«ms  of 
the  licence  granted  by  such  theatre  bcnng  rented 


or  valued  at  the  rent  or  annual  sum  of  5001.,  and  be 
having  paid  for  the  licence  the  sum  of  201. — ^Dated  tins 
11th  day  of  Ootober  1896. 

4.  On  the  evening  of  Saturday,  the  23rd  Jan. 
1897  the  theatre  performance  concluded  at  the 
theatre  at  10.55  p.m.  but  the  appellant  kept  ooe 
of  the  theatre  bars  onoi  for  the  sale  of  intoxi- 
cating liquors  until  11.20  p.m.,  at  which  time  tvo 
police  ombeors  entered  the  theatre  by  a  door  at  the 
back  (the  public  entrance  being  closed)  and 
found  between  thirty  and  forty  people  in  the  bar 
behind  the  dress  drole.  All  tbe  persons  present 
in  the  bar  were  either  persons  who  were  employed 
in  the  performance  or  had  been  bond  fide  attend- 
ing the  performance  as  spectators  at  the  theatze 
that  evening. 

The  appeUant  was  convicted  by  the  respondent 
justices  and  fined  in  the  nominal  penalty  of  3s.  6(2. 
and  costs. 

The  borough  of  Stockton-on-Tees  is  a  town 
within  the  meaning  of  the  Licensing  Act  1874. 

The  question  for  the  opinion  of  the  court  it 
whether  under  the  circumstances  the  appellaat 
was  guilty  of  an  offence  against  sect.  9  of  the 
Licensing  Act  1874. 

If  the  court  shall  be  of  opinion  in  the  aflSrma- 
tive,  then  the  order  of  sesions  is  to  be  affirmed,  if 
in  the  negative,  then  the  order  of  sessions  is  to  be 
quashed. 

By  the  Lioenong  Act  1872  (Z6&d&  Yict. c. 94), 
8.72: 

Nothing  in  this  Aot  shall  affeot  or  apply  to  (4)ttfl 
sale  of  intoTJnating  liquor  by  proprietors  of  theatres  m 
pursuance  of  the  Acts  in  that  behalf. 

By  the  Licensing  Aot  1874  (37  &  38  Yict  o.  49), 
B.3: 

AH  premises  In  which  intozioating  liquors  sve  sold  by 
retail  shall  be  closed  as  follows,  that  is  to  say :  (2)tf 
situate  beyond  the  metropolitan  district  and  in  Ite 
metropolitan  police  district,  or  in  a  town,  or  in  a 
populous  phMs  as  defined  by  this  Aot;  (a)  on  Sstord^ 
niglit  from  eleven  o'clock  until  half  an  hour  after  boob 
on  the  following  Sunday. 

Lfidc  for  the  appellant. 

Simey  for  the  respondents. 

KiNNBDT,  J. — ^This  is  a  case  which  is  by  no 
means  free  from  difficulty,  but,  in  my  opinion,  the 
conyiction  was  right.  What  we  haTO  to  oonsidBr 
is  the  true  construction  of  sect  72  of  the  lioensmg 
Act  1872.  By  this  section  theatres  licensed  in 
pursuance  of  the  Acts  in  that  behalf  are  exempted 
from  the  Act  of  1872,  and  it  is  the  nature  of  that 
exemption  that  we  haye  to  consider.  Now,  oiight 
this  exemption  to  be  construed  in  its  yery  widest 
sense,  so  that  nothing  in  the  Act  is  to  affect  in 
any  way  the  sale  of  intoxicatinff  liquors  by  pn>- 
pnetors  of  theatres,  or  is  it  to  be  limited  to  any 
proyision  contained  in  the  Act  of  1872  or  the  Aot 
of  1874  P  for  both  these  Acts  are  to  be  read  ts 
one.  Now,  the  pro]^r  construction  of  this  sec- 
tion, in  my  opinion,  is  that  the  sale  of  intoxicat- 
ing liquors  in  theatres  is  affected  by  the  section 
to  this  extent,  that,  to  get  a  licence  for  such  sak^ 
the  proprietors  of  theatres  need  not  go  to  the 
justices  to  get  a  licence,  as  they  would  haye  to  do 
under  the  Act,  but  that  when  licmsed  as  s 
theatre  they  can  get  an  Exdse  licence  merely 
But  I  do  not  thi^  that  the  section  affects  the 
proper  closing  hour.  Unless  there  is  some  sectian 
of  Bome  Aot  which  expressly  exemyls  them  from 
the  proyisions  of  sect.  3  ox  the  Licensing  Act  of 


MAGISTRATES'  CASES. 


247 


03.  DiT.] 


Lbwib  (app.)  V,  Pools  (resp.). 


[Q.B.  Div. 


1874,  tihere  Ib  nothiiig,  I  thinlc,  to  relieve  the  pro- 
prietor from  haTing  to  doee  at  the  hour  provided 
Df  the  Act.  On  the  whole  this  aeems  to  be  the 
proper  constmction. 

WsiOHT,  J. — ^There  is  great  difficulty  in  this 
Mse,  bat  the  solntion  of  m^  learned  brother  is  the 
proper  one.  The  anestion  is,  what  is  the  meaning 
of  leoi.  72  of  the  Licensing  Act  of  1872.  There 
axe  several  possible  meanings  of  this  section,  for 
the  theatre  may  either  be  absolutely  exempted 
from  the  Act  or  exempted  from  the  provisions  as 
to  the  sale  of  intoxicatiiig  liquors.  But  I  cannot 
think  that  this  is  so.  The  exemption  is  neither 
ahscdute  nor  limited  to  the  acts  of  sale,  but  the 
exemption,  according  to  the  way  in  which  I  con- 
strue the  section*  is  from  intenerenoe  with  the 
itatutes  which  r^^ulato  theatres,  e,g.,  exempting 
thsm  from  requiring  a  justices'  licence. 

ConvieUon  affirmed. 

Solicitors  for  the  appellant,  JSocA;  and  Morris, 
for  Tho8.  MaUctn,  StocMon-on-Tees. 

Solicitors  for  the  respondents,  C,  /.  Archer  and 
Parkin,  Stockton-on-l^es. 


Tueeday,  Nov.  2, 1897. 
(Before  Wbioht  and  Kxvnbbt,  JJ.) 
Lewis  (app.)  v.  Fooud  (resp.).  (a) 
Local  gooemment — Tithe  map  —  Custody — Order 
of  county  council — Power  of  justices  to  enforce 
^TUhe  Act  1836  (6  A  7  Wm.  4,  c.  71),  «.  64- 
Tiihe  Act  1846  (9  &  10  Vict.  c.  73),  s.  ll-^-Tithe 
Act  1860  (23  <1&  24  Viet.  c.  93),  s.  28— XocoZ 
Gooemmeni  Act  1894  (56  A  57   Vict.  c.  73), 
s.  17  (8). 

The  appellant  L.  was  the  chairman  of  the  Parish 
CavncU  of  West  Meon,  cmd  was  interested  in 
(he  Hthe  apportionment  and  map  of  that  parish. 
1%  1894  these  documents  were  %n  the  custody  of 
one  A.,  and  kept  at  his  house.  In  March  1895 
ihe  parish  meeting  passed  a  resolution  that  he 
thoiud  stUl  retain  the  custody  of  these  docu- 
ments. He  died  in  May  of  that  year,  and  they 
sHU  remained  in  the  possession  of  his  family 
tiU  August,  when  the  respondent,  who  was  the 
rector  of  the  parish,  obtained  them.  In  October 
cf  the  same  year  the  parish  council  passed  a 
resohUion  that  they  should  be  handea  over  to 
them  for  Icustody,  but  the  respondent  refused  to 
part  with  them.  In  April  1896  the  parish 
eouncQ  allied  to  the  county  cou/ncU  under 
stet.  17  iH)  of  the  Local  Government  Act  1894 
amd  they  ordered  that  these  documents  should 
hej>laeedin  such  custody  as  the  parish  council 
might  direct.  In  February  of  the  present  year 
the  order  was  drawn  up,  sealed,  and  served  on 
ihe  respondent,  bui  he  refused  to  comply  with  it. 
The  appellant  then  moved  before  the  justices 
wder  sect,  28  of  the  Tithe  Act  1860 /or  an  order 
that  these  documents  shotuld  be  moved  from  the 
custody  of  the  respondent  and  d&posited  in  the 
custody  of  the  varish  council.  The  magistrales 
reused  to  mcuee  the  order  on  the  ground  that 
tney  had  no  power. 

Held,  that  the  magistrates  had  power  to  maJce  sueh 
an  order. 

This  was  an  application  made  by  the  appellant 
under  the  28th  section  of  23  &  24  Yict.  o.  93,  that 

(a)  BqiortMl  by  W.  ds  B.  Hiuut,  Eaq.,  Bwrl8ter-a(-Lftw. 


the  justices  of  the  Drotford  Petty  Sessional 
Division  should  make  an  order  to  remove  the 
tithe  apportionment  and  map  of  the  parish  of 
West  Meon,  which  parish  is  within  the  Drotford 
Petty  Sessional  Division,  from  the  custody  of  the 
respondent,  and  direct  that  the  same  be  deposited 
in  the  custody  of  the  parish  council  of  West 
Meon,  or  as  the  parish  council  may  direct.  And 
after  hearing  tne  legal  representatives  of  the 
parties  and  the  evidence  adduced  by  them,  the 
magistrates  sitting  at  Drotford,  on  the  27th 
March  1897,  did  thereupon  determine  the  applica- 
tion by  refusing  to  make  the  order  applied  for, 
on  the  ground  that  they  had  no  power  to  make 
such  order  under  the  aforesaid  28th  section  of 
23  <&  24  Yict.  c.  93,  and  the  appellant  allegin 
that  he  is  dissatisfied  with  the  aetermination  as 
being  erroneous  in  point  of  law,  did  within  seven 
clear  dajrs  thereafter  apply  to  the  court  to  state  a 
case  setting  forth  the  facts  and  grounds  of  such 
determination  for  the  opinion  thereon  of  the  High 
Court  of  Justice,  wherefore  the  justices  in  com- 
pUanoe  with  the  reauest,  and  in  pursuance  of  the 
statute,  stated  the  lollowing  case  for  the  opinion 
of  the  court. 

The  following  facte  were  proved  to  our  satisfac- 
tion at  the  hearing  of  the  application : 

1.  That  the  appellant  was  a  person  interested 
in  the  lands  and  rente-charge  comprised  and 
delineated  in  the  tithe  apportionment  and  map  of 
the  parish  of  West  Meon,  which  are  hereinafter 
called  "  the  documente." 

2.  That  at  the  time  of  the  application  the 
appellant  was  the  chairman  of  the  parish  council 
01  West  Meon,  and  the  respondent  was  the 
incumbent  of  the  parish,  but  that  such  applica- 
tion was  made  by  the  appellant  mei^y  to 
enforce  the  order  of  the  county  council  dated 
the  22nd  Feb.  1897  hereinafter  mentioned,  and 
not  as  chairman  of  the  parish  council,  autho- 
rised by  resolution  to  appear  on  behalf  of  the 
parish  council,  nor  by  reason  of  his  being  incon- 
venienced by  the  present  place  of  custody  of  the 
documente. 

3.  That  when  the  Local  (3k>vemment  Act  1894 
came  into  operation  the  documente  were  in  the 
custody  of  a  farmer  residing  in  the  parish  of 
West  Meon  named  Matthew  Arnold,  and  were 
kept  by  him  at  his  residence. 

i,  l/hat  for  many  years  previously  the  docu- 
mente had  been  in  the  custody  of  Matthew  Arnold,, 
and  not  in  the  custody  of  the  incumbent  and 
churchwardens  of  the  parish,  but  no  evidence  was 
given  before  us  as  to  the  circumstances  under 
which  nor  the  exact  date  when  the  documente 
came  into  possession  of  Matthew  Arnold. 

5.  That  on  the  29th  March  1895  the  parish 
meeting  of  West  Meon  passed  a  resolution  that 
the  documente  should  remain  in  the  custody  of 
Matthew  Arnold. 

6.  That  the  documente  did  remain  in  the 
custody  of  Matthew  Arnold  until  he  died  on  the 
21st  May  1895,  and  that  after  his  death  they  con- 
tinued to  be  in  the  custody  of  his  family  with  the 
consent  of  the  parish  councU. 

7.  That  on  the  Ist  Aug.  1895  the  respondent 
wrote  to  a  member  of  Matthew  Arnold's  family 
asking  for  the  use  of  the  documents  for  the  pur- 
pose of  referring  to  them,  and  that  the  documente 
were  on  that  &y  handed  to,  and  from  the  1st 
Aug,  1895  remained  in  the  custody  of  the  respon- 
dent. 
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8.  That  on  Uie  15ih  Oct.  1895  the  parish  oonnoil 
iji  West  Meon  passed  a  resolution  that  the  doon- 
ments  should  oe  placed  in  the  custody  of  the 
parish  oonnciL 

9.  That  notice  of  the  resolution  of  the  15th 
Oct.  1895  was  given  to  the  respondent,  and  that 
repeated  requests  were  made  to  him  by  Matthew 
Arnold's  representatives  and  by  the  clerk  of  the 
parish  council  to  surrender  possession  of  the  docu- 
ments to  the  parish  council,  and  that  the  respon- 
dent refused  to  surrender  possession  of  the  docu- 
ments. 

10.  That  on  the  13th  April  1896  the  parish 
council  of  West  Meon  applied  by  their  clerk  to  the 
county  council  of  Southampton  under  sect.  17, 
sub-sect.  8  of  the  Local  Government  Act  1894  to 
determine  the  difFerence  which  had  arisen  between 
the  parish  council  and  the  respondent  as  to  the 
custody  of  the  documents. 

11.  That  on  the  10th  Aug.  1896  the  county 
council  ordered  that  the  documents  should  M 
deposited  in  such  custody  as  the  parish  council  of 
West  Meon  might  direct,  and  notice  of  such 
order  was  given  to  the  respondent. 

12.  That  on  the  22nd  Feb.  1897,  a  formal  order 
of  the  county  council  was  drawn  up  and  sealed 
which  order  directed  that,  in  pursuance  of  the 
provisions  of  sect.  17,  sub-sect.  8  of  the  Local 
Government  Act  1894  the  documents  should  be 
deposited  in  such  custody  as  the  parish  council  of 
'West  Meon  might  direct,  and  that  this  sealed 
order  was  produced  and  given  in  evidence  at  the 
hearine  of  this  application. 

13.  That  the  formal  order  of  the  county  council 
was  duly  sent  to  the  respondent,  and  that  he 
refused  to  obey  the  order,  and  still  retained  the 
custody  of  the  documents. 

14  That  the  documents  are  kept  by  the  respon- 
dent in  an  iron  safe  in  a  room  in  tds  rectory  wnich 
is  called  the  parish  room,  and  that  eveiy  f  a<nlity 
is  given  to  people  who  desire  to  inspect  uie  docu- 
ments, ana  that  no  charge  is  made  to  persons 
desiring  to  inspect  the  same,  and  that  the  rectory 
is  situated  in  &e  village  of  West  Meon,  and  in  a 
convenient  situation  for  all  persons  who  are  likely 
to  desire  to  inspect  the  documents. 

15.  That  the  appellant  had  no  objection  to  the 
present  place  of  custody  of  the  documents,  so  far 
as  the  convenience  thereof  was  concerned,  but 
merely  desired  to  eaatorce  the  order  of  the  county 
oounool  of  the  22nd  Feb.  1897. 

16.  That  the  parish  council  have  no  room  of 
their  own  in  which  to  keep  the  documents. 

17.  That  an  undertaking  was  g^ven  by  the 
appellant  to  the  county  council  that  if  the 
county  council  made  the  order  of  the  22nd  Feb. 
1897  above  referred  to,  he  would  provide  a  proper 
place  of  custody  for  the  documents  but  no 
evidence  was  given  before  us  as  to  the  place  of 
custody  proposed  by  Uie  appellants. 

It  was  contended  before  us  by  the  appellant's 
solicitor  that  by  virtue  of  (a)  Sect.  17,  sub-sect.  8 
of  the  Local  Government  Act  1894;  (b)  Sect  64 
of  6  &7  Will.  4,  c.  71 ;  (e)  The  resolution  of  the 
West  Meon  Parish  Council  of  the  15th  Oct  1895  ; 
{d)  The  orders  of  the  county  council  of  the  counly 
of  Southampton,  dated  the  10th  Aug.  1896  and 
the  22nd  Feb.  1897,  the  respondent  was  *'  a  person 
other  than  the  persons  legally  entitled  to  the 
possession  "  of  the  documente  within  the  meaning 
of  sect.  28  of  23  &  24  Yict.  c.  92,  and  that  the 
Parish  Council  of  West  Meon  was  legally  entitled 


to  the  custody  of  the  documents.  And  it  was 
submitted  here  on  behalf  of  the  appellant  by  his 
solicitor,  that  we  had  power  undeor  the  last-men- 
tioned section  and  statute  to  order  the  remoral  of 
the  documents  from  the  custody  of  the  respondent 
and  that  we  might  and  should  exercise  such  power 
by  ordering  that  the  documents  should  be  remoTed 
from  the  custody  of  the  respondent  into  the 
custody  of  the  West  Meon  Parish  Council  or  sueh 
custody  as  they  might  direct 

It  was  contended  on  the  other  hand  by  counsel 
for  the  respondent :  (a)  that  the  respondent  wu 
in  law  a  person  legaUy  entitled  to  the  possession 
of  the  documents ;  (6)  that  the  documents  did  not 
come  within  the  woids  of  sect  17,  sub-sect  8  of 
the  Local  Government  Act  1894,  and  that  their 
custody  was  not  affected  by  that  sub-section,  and 
that  therefore  the  resolution  of  the  parish  conndl 
and  the  order  of  the  county  council  were  vUn 
virea ;  (e)  that  the  resolution  of  the  parish  coandl 
and  the  order  of  the  county  council  could  not  be 
enforced  by  any  proceedings  taken  under  sect  28 
of  23  &  24  Yict  c.  93  ;  (d)  that  the  order  of  the 
county  council  only  gave  right,  if  at  all,  to  the 
parisn  council,  and  wat  the  appellant  could  not 
by  takinfiT  proceedings  under  sect.  28  of  23  &  24 
Yict.  c.  d^  enforce  the  rights,  if  any,  g^ven  to  the 
parish  by  tiie  order;  (e)  that  the  order  of  the 
county  council  of  the  22nd  Feb.  1897  was  bad  on 
the  face  of  it;  (/)  that  it  was  more  oonveoient 
in  fact  that  the  documents  should  be  in  the 
custody  of  the  respondent  than  in  the  custody  of 
the  parish  council. 

After  hearine  the  evidence  and  ar^fumenis,  we, 
the  justices,  did  adjudge  and  determine  that  the 
order  of  the  county  council  appeared  to  be  good 
on  the  face  of  it,  but  that  we  had  no  power  to 
make  the  order  applied  for  under  sect  28  of 
23  &  24  Yict  c.  93,  and  we  accordingly  refused  to 
make  an  order. 

The  question  upon  which  the  opinion  of  the 
court  is  desired  is  whether  we,  tiie  justices,  upon 
the  above  statements  of  facts,  came  to  a  correct 
decision  in  point  of  law,  and  if  not,  what  shoold 
be  done  or  ordered  by  the  court  in  the  premises. 

By  the  Tithe  Act  1836  (6  &  7  WUL  4  c  71), 


8.64: 


Two  oopieB  of  erery  oonfirmed  instnunent  of  appor- 
tionment, and  of  erery  oonfirmed  agreement  for  giriog 
land  instead  of  any  tithes  or  rent-oharge,  ihall  te 
made  and  sealed  with  the  seal  of  the  eaid  oomnii- 
■ioners,  and  one  snoh  oopy  ehsll  be  deposited  in  tiie 
registry  of  the  diooese  within  whioh  the  pazish  is 
sitoated,  to  be  time  kept  among  the  reoofds  of  tiie 
■aid  registry,  and  the  other  oopy  shall  be  deponied 
with  the  inonmbent  and  ohnroh  or  ohapel  wardenB  of 
the  parish  for  tho  time  being  or  snoh  other  fit  penoni 
as  tiie  oommiasioners  shall  H>prove,  to  be  kept  ty 
them  and  their  snooeesorB  in  ofiloe  with  tiie  pabHe 
books,  writings,  and  papers  of  the  parish,  and  ell 
persons  interMtted  therein  may  haTe  aooess  to,  and 
be  fnniished  with,  copies  of  or  eztraots  from  aqy 
snoh  oopy  on  giving  reasonable  notioe  to  fte 
person  haring  custody  of  the  same,  and  on  pay- 
ment of  two  shillings  and  sizpenoe  for  snoh  inqpee- 
tion,  and  after  the  rate  of  three  penoe  for  ereiy 
serenty-two  words  oontained  in  snoh  oopy  or  eztzaot; 
and  erery  reoital  or  statenent  in  or  map  or  plia 
annexed  to  snoh  oonfirmed  H>portioDment  or  agn^ 
ment  for  giving  land,  or  any  sealed  oopy  thereof,  ahill 
be  deemed  eatbf aotory  evidenoe  of  the  matters  ihervD 
reoited  or  stated  or  tibe  aoonraoy  of  snoh  plan. 
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Bjthe  Tithe  Act  1846  (9  &  10  Vict.  c.  73),  s.  17: 

Where  the  pUoe  of  deposit  of  the  copy  of  a  confirmed 
inBtmment  of  apportionment  which  by  the  *aid  Act 
of  the  session  of  Parliament  holden  in  the  hixth  and 
aerentii  years  of  the  reign  of  King  William  the  Fourth 
is  cUrected  to  be  deposited  with  the  inoambent  and 
church  or  chapel  wardens  for  the  time  being  or  enoh 
other  fit  person  as  the  commissioners  shall  approye, 
shall  be  alleged  to  be  inoonyenientto  the  majority  of  the 
persons  interested  therein  or  otherwise  inconveni(*nt  or 
nnsafe,  it  shall  be  lawful  for  any  person  interested  in  the 
lands  or  rentoharge  to  which  such  apportionment  shall 
relate  to  apply  to  the  oonrt  of  general  quarter  sessions 
of  the  peace  of  the  ooan^y,  riding,  division,  or  place  in 
which  such  place  of  deposit  shall  be  situate  for  an 
order  for  the  deposit  of  snch  copy  in  some  more  con- 
venient or  seoare  custody  or  place,  and  fourteen  days* 
notice  in  writing  of  every  snch  application  shall  t>e 
given  to  the  persons  in  whose  custody  such  copy  shall  at 
the  time  o'  such  application  be  deposited ;  and  it  shall 
be  lawful  for  the  Court  of  Quarter  Sessions  for  which 
inch  notice  shall  be  given  to  hear  and  determine  such 
spplication  in  a  summary  way  or  they  may,  if  they 
think  fit,  adjourn  it  to  the  following  session,  and  upon 
the  hearing  of  such  application,  the  court  may,  if  they 
think  fit,  order  snch  copy  to  be  removed  from  the 
custody  of  the  person  with  whom  the  pame  shall 
have  been  deposited  and  to  be  deposited  with  such  other 
person  or  in  such  other  custody  as  the  oonrt,  having 
reference  to  the  security  and  dne  preservation  of  such 
copy,  and  to  the  oonvenience  of  the  parties  interested 
therein  may  think  fit  and  may  make  such  order  con- 
cerning the  notice  to  be  given  of  such  removal  and 
deiK>ait,  and  concerning  the  costs  of  snch  application 
or  of  any  opposition  thereto,  as  they  may  think  reason- 
sble. 

By  the  Tithe  Act  1860  (23  &  24  Yiot.  c.  93), 
8.28: 

Whenever  any  person,  other  than  the  persons  legally 
entitled  to  the  possession  of  the  same  shall  have 
possession  of  the  sealed  copy  of  any  confirmed  inHtru- 
ment  of  apportionment  it  shall  be  lawful  for  any  two 
justices  of  the  peace  for  the  county  or  other  jurisdiction 
within  whioh  the  lands  mentioned  in  the  said  apportion- 
ment are  situate,  npon  the  application  of  any  person 
uterested  in  the  lands  or  rentoharge  and  npon  fourteen 
dsys'  notice  in  writing  of  snch  application  to  the  person 
or  persons  in  whose  custody  such  copy  shall  be  at  the 
time  of  such  application  to  hear  and  determine  such 
application  ;  and  upon  hearing  such  application  the  said 
justices  may  order  snch  copy  to  be  removed  from  the 
enatody  of  the  person  holding  the  same,  and  to  be 
deposited  in  snch  other  custody  as  the  said  justices, 
having  reference  to  the  seonrity  and  dne  preservation  of 
such  copy  and  to  the  oonvenience  of  parties  interested 
therein,  may  think  fit,  and  may  impose  a  fine,  not 
exceeding  twenty  shillings,  for  each  day  that  any  such 
copy  shall  be  retained  contrary  to  the  terms  of  snch 
order,  upon  the  person  so  retaining  it,  and  may  make 
inch  further  order  concerning  the  notice  to  be  given  of 
such  removal  and  deposit,  and  oonoeming  the  costs  of 
each  application  and  the  said  fine  and  of  any  opposition 
thereto,  as  they  may  think  reasonable. 

By  the  Local  Government  Act  1894  (56  &  57 
Vict  c  73),  8. 17 : 

(8.)  The  custody  of  the  registers  of  baptisms, 
nairiages,  and  burials,  and  of  all  other  books  and  docu- 
ments containing  entries  wholly  or  partly  relating  to  the 
'  affairs  of  the  Church  or  to  ecclesiastical  charities,  except 
documents  directed  by  law  to  be  kept  with  the  public 
books,  writings,  and  papers  of  the  parish,  shall  remain 
ss  provided  by  the  existing  law  unaffected  by  this  Act. 
AH  other  pubUo  books,  writings,  and  papers  of  the 
parish,  and  all  documents  directed  by  law  to  be  kept 
therewith,  shall  eiUier  remain  in  their  existing  custody, 
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or  be  deposited  in  such  custody  aa  the  parish  council 
may  direct.  The  incumbent  and  churchwardens  on  the 
one  part  and  the  pariah  council  on  the  other,  shall  have 
reasonable  access  to  all  such  books,  documents,  writings, 
and  papers  as  are  referred  to  in  this  sub-section,  and 
any  difference  as  to  custody  or  access  shall  be  determined 
by  the  county  council. 

Lord  Coleridge f  Q.O.  {Cancellor  with  him)  for 
the  appellant. — The  juBt^cos  had  ample  power  to 
make  the  order.    He  referred  to 

The  Tithe  Act  1836,  s.  64 
The  Tithe  Act  1846,  s.  17 
The  Tithe  Act  1860,  s.  28 
The  Local  Government  Act  1894,  s.  17  (8). 

Macmorran,  Q.O.  {GoUan  with  him)  for  the 
respondent. — I  contend  that  the  incumbent  is  the 
proper  person  to  have  the  custody  of  this  map, 
even  after  the  order  of  the  county  council.  The 
Local  Government  Act  1894,  s.  17  (8)  does  not 
apply.  Since  the  Tithe  Act  of  1846  the  proper 
place  to  proceed  in  is  the  quarter  sessions.  The 
Tithe  Act  1860.  s.  28  is  virtually  repealed.  The 
magistrates  had  no  power  to  make  an  order. 

W&iaHT,  J. — Two  questions  arise  here.  The 
first  is  whether,  on  what  may  be  called  the  ineritB 
of  the  case,  the  directions  of  the  parish  council 
ought  to  prevail ;  the  second  is  on  the  question  of 
procedure — whether  the  justices  had  power  to 
accede  to  the  application  that  was  made  by  Mr. 
Lewis.  On  the  main  point  I  confess  I  do  not 
think  that  there  is  very  much  doubt,  at  least  not 
more  than  the  subject-matter  causes  to  attach  to 
the  question.  By  the  17th  section  of  the  Local 
Government  Act  1894  it  is  provided  that  all  docu- 
ments directed  by  law  to  be  kept  with  the  public 
books,  writings,  and  papers  of  the  parish,  shall 
either  remain  there  or  be  deposited  in  siich 
custody  as  the  parish  council  may  direct.  The 
county  council  have  power,  in  case  anybody 
objects  to  say  which  view  ought  to  pravail. 
Here  the  parish  council  did,  in  1895,  give  a 
direction  that  these  books  should  be  kept  in  a 
particular  way.  That  was  objected  to,  and  the 
county  council  have  affirmed  the  directions  of 
the  parish  council,  and  that  seems  to  me  to 
really  dispose  of  the  first  question.  Not  quite, 
however,  for  Mr.  Macmorran  contends  that  the 
books  in  question  are  not  within  the  general 
words,  **  documents  directed  to  be  kept  with  the 
public  books,  writings,  and  papers  of  the  parish," 
because  he  says  that,  under  sect.  64  of  the  Tithe 
Act  of  1836,  admitting  that  these  books  are  to 
be  kept  with  the  public  books,  wri'ings,  and 
papers  of  the  parisn,  there  are  further  words. 
They  are  to  be  kept  there  by  "the  incumbent 
and  church  or  chapel  wardens  of  the  parish  for 
the  time  being,  or  such  other  fit  persons  as  the 
commissioners  may  approve."  It  seems  to  me 
that,  whether  they  are  to  be  kept  there  with 
the   public   books,   writings,  and  papers  of  the 

Sarish,  by  one  or  other  person,  they  are  equally 
ii-ected  by  law  to  be  kept  with  the  public 
books,  writings,  or  papers  of  the  parish,  and 
therefore  they  are  within  the  1 7th  section  of  the 
Local  Government  Act  of  1894.  Then  comes 
the  question  whether  the  proper  procedure  has 
been  adopted.  Mr.  Macmorran's  first  objection 
as  to  that,  I  think,  is  based  on  the  17th  section 
of  the  Tit^e  Act  1846,  which  provides  in  sub- 
stance that,  if  the  place  of  custody  of  any  of 
these  books  is  found  inconvenient,  the  Oourt  of 
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Quarter  Sessions  may  alter  the  place  otherwise 
appointed  by  law  for  their  custody.  I  think 
the  answer  to  that  is  that,  although  the  Court  of 
Quarter  Sessions  might  have  made  orders  for 
that  purpose,  and  might  possibly  by  such  orders 
have  rendered  an  application  like  the  present 
one  no  longer  possible,  they  have  not  in  point 
of  fact  ever  been  asked  to  make  such  an  order, 
and  have  never  made  one.  They  have  never 
exercised  their  jurisdiction,  and  therefore,  if  any 
other  body  has  jurisdiction,  I  do  not  see  that  the 
jurisdiction  of  that  other  body  or  court  is  ousted. 
The  remaining  point  was  that  the  justices  have  do 
jurisdiction  becanse  of  the  terms  of  the  28th  section 
of  the  Act  of  1860.  I  think  it  was  hardly  suggested 
by  Mr.  Macmorran  that  Mr.  Lewis  was  not  a  person 
interested.  Clearly  he  is  a  person  interested. 
But  it  is  said,  and  said  with  very  great  force — 
first  of  all  I  take  the  point  of  discretion'— that, 
under  the  28th  section  of  the  Act  of  18^0,  the 
jurisdiction  intended  to  be  exercised  by  the 
justices  is  a  discretiouary  jurisdiction,  and  the 
jurisdiction,  if  any,  which  they  are  called  upon  to 
exercise  under  the  Local  Grovemment  Act  1894 
is  not  a  discretionary  one,  but  almost  a  minis- 
terial one.  I  confess  [  see  great  difficulty  in  that, 
but  at  the  same  time  it  does  not  appear  to  me  to 
be  at  all  conclusive.  I  think  probably  that  the 
Local  Government  Act  of  1894  is  changing  the 
character  of  the  jurisdiction,  and  that  the  justices 
upon  application  mnde  to  them  to  enforce  a 
direction  of  the  parish  council  which  had  been 
affirmed  by  the  co'inty  council  ought  to  hesitate 
long  before  they  found  reasons  for  overriding 
that  direction  so  affirmed.  It  may  be  that  the 
Act  of  1894  has  changed  the  character  of  the 
jurisdiction  from  a  dinci-edonary  one  to  a  com. 
pulsory  one.  I  do  not  know  whether  that  is  so  or 
not,  but  ati  any  rate  I  think  that  they  have  power 
to  act.  Then  there  remains  only  the  question 
ari.sing  under  the  same  section,  whether  the 
incumbent  with  whom  the  books  now  are,  was  at 
the  time  of  the  application  a  person  not  legally 
entitled  to  the  posseA^ion  of  the  same.  I  think 
that  depend-*  on  the  same  questions  to  be  con- 
Bidered  under  the  17 bh  section  of  the  Act  of 
1894.  If  the  parish  council  had  power  to  make 
the  order,  then  it  seems  to  me  that  their  direction 
when  made,  and  when  confirmed  on  a  difference 
arising  by  the  county  council,  did  change  the 
legal  right  and  title  of  the  clergyman,  and  there- 
upon, for  the  purpose  of  these  enactments,  the 
person  directed  by  the  parish  council  became  the 
person  legally  entitled  thereby  excluding — that 
is  the  point. — the  le&ral  title  of  the  incuml^ent 
I  think,  thei'efoi'e,  that  the  justices  had  power  to 
entei*tain  this  application. 

Kennedy,  J. — I  agree  with  the  conclusions  to 
which  my  brother  ha^  arrived.  As  I  understand 
what  we  ought  to  do  in  this  case  will  be  to  send 
the  case  back  with  a  statement  of  our  view  that 
they  had  power  to  make  the  order  applied  for. 
The  case  is  not  so  c1e»rly  stated  in  the  matter  of 
grounds  as  one  would  have  wiwhed,  and  as  I  think 
cases  ought  to  be  stated.  They  do  not  give  us  at 
all  the  reason  why  they  thought  thifl,  therefore 
we  can  only,  in  dealing  with  their  case,  say  that 
in  our  opinion  they  had  power  to  make  the  order 
applied  for  under  the  section,  and  the  matter  must 
g:o  back  to  them  to  consider  it  under  the  section. 
They  ask  us  further  what  must  be  done  or  ordered 
in  the  premises.    That  is  a  matter  we  must  lea  veto 


them  when  they  hear   the  case,  as  we  are  of 
opinion  that  they  have  jurisdiction  to  do. 

CcLse  remitted  to  the  justices. 

Solicitors  for  the  appellant,  Attree,  Johnson,  and 
Wardt  for  Shield  and  Mackameee. 
Solicitor  for  the  respondent,  E,  W.  I,  Fetenon. 


Oct.  28,  29,  and  Nov.  1, 1897. 

(Before  W&iqht  and  Kennedy,  JJ.) 

Baker  (app.)  o.  Williams  (resp.).(a) 

Dairies  and  cowsheds — Ventilation — Air-space^ 
Order  in  Council — "  As  if  enacted  by  this  Ad  *" 
—  Contagious  Diseases  {Animals)  Act  1878 
(41  &  42  Vict,  c  74),  ss.  34  and  58— i^atries. 
Cowsheds,  and  Milkshops  Order  1885,  arts.  7, 8, 
and  13. 

By  sect.  34  (2)  of  the  Contagious  Diseases  (Aninuds) 
Act  1878  power  is  given  to  the  Privy  Council 
{now  under  52  ^  53  Vict.  c.  30  the  Board  of 
Agriculture)  to  make  hy  order  regulations  as  to 
(inter  alia)  the  **  ventilation "  of  cowsheds  and 
dairies.  The  Privy  Council  made  an  order 
regulating  **  ventilation  including  air  space." 

Seld,  that  the  order  was  not  inconsistent  toith  the 
statute. 

By  sect.  34  (5)  of  the  same  Act  the  Privy  Couvcil 
c  m  deleaate  its  powers  of  mahina  regulations  to 
the  local  authority.  By  the  Dairies,  Cowsheds, 
and  Milkshops  Order  1885,  art.  13,  it  delegated 
this  power  to  make  (inter  alia)  regulations  as  to 
"ventilation"  of  cowsheds  and  dairies  to  ihe 
local  authority.  In  arts,  7  and  8  it  itself  had 
prescribed  certain  regulations  as  to  *'  ventilation 
including  air  space  "  of  cowsheds  and  dairies. 
A  local  authority  prescribed  under  art.  Vi  certain 
regulations  as  to  air  space  in  cowsheds 

Held,  that  these  regulations  were  within  the  powers 
delegated  to  them  under  art.  13. 

When  an  Act  of  Parliament  declares  thai  orders 
m>ade  under  it  are  to  have  effect  **  as  if  enacted 
by  this  Act,"  orders  so  made  and  the  Jet  itself 
are  to  be  read  as  one  statute  and  so  construed. 

The  Chartered  Institute  of  Patent  Agents  v. 
Lockwood  (71  L.  T.  Hep.  205 ;  (1894)  A.  C.  347) 
applied. 

Case  stated  by  the  justices  of  the  borough  of 
Southport. 

Oil  the  2nd  June  1897  an  information  preferred 
by  John  Davies  Williams  (hereinafter  called  the 
redpondent)  against  Henry  Baker  (hereinafter 
called  the  appellant),  under  the  Contagious 
Diseases  (Animals)  Acts  1878  and  18S6,  and  the 
Dairies,  Cowsheds,  and  Milkshops  Order  of  1885, 
charging  that  he  the  said  appejlant  on  the  20th 
April  1897,  at  the  borough  aforesaid,  being  a 
person  then  and  there  foJiowing  the  traoe  of  a 
cowkeeper  or  dairyman,  unlawfully  did  cause  or 
suffer  a  greater  number  of  cattle  to  be  at  one 
time  kept  in  a  building  used  as  a  cowshed  than 
admitted  of  the  provision  of  f^ight  hundred  cubic 
feet  of  free  air-space  for  each  cow,  conti-ary  to 
the  regulations  made  by  the  mayor,  aldermen, 
Hud  burge88**8  of  Southport  under  the  Con-agioud 
Bideases  (Animals)  Act  1885  and  the  Dairies. 
Cowsheds,  and  Millcshops  Order  of  1885  was  beard 
and  determine  1  by  the  said  justices.  The  justices 
couvicted  the  appellant,  subject  to  this  caee. 

(«)  itdpurted  t*7  J.  AM/ttKW  siiEAflAN.  Laq  ,  l5iftriui«r-«v-L««> 
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The  qnestioiiB  raised  in  the  case  were — (1) 
whether  or  not  the  portion  of  the  regulations 
which  required  eight  nundred  cubic  feet  of  free 
air-space  for  each  cow,  and  under  which  the 
sppeUant  was  convicted  was  yalidly  made;  and 
(2)  whether  or  not  the  Dairies,  Cowsheds,  and 
MiUcshops  Order  of  1885,  in  so  far  as,  if  at  all,  it 
imposed  any  restrictions  as  to  air-space  or  free 
air-spaoe,  or  purported  to  authorise  the  making 
of  any  regulations  by  the  local  authority  as  to  air- 
space or  free  air-space  was  validly  made. 

Contagious  Diseases  (Animals)  Act  1878  (41  &  4St 
Vict.  c.  74) : 

Sect  34.  The  Privy  Connoil  (now  the  Board  of  A|rri- 
enltnre,  41  A  42  Yiot.  c.  74)  may  from  time  to  time  make 
•neh  general  or  special  orders  as  they  think  fit,  snbjeot  and 
aoeordin^  to  the  provisions  of  this  Act  for  the  following 
pnrpoeee  or  any  of  tbem  ;  (2)  For  .  .  .  prescribing 
and  regulating  the  .  .  .  ventilation  ...  of 
(birieii  and  cowsheds  in  the  occupation  of  persona  fol- 
lowing the  trade  of  cowkeepers  or  dairymen.  (5 )  For 
astborising  a  local  authority  to  make  regulations  for  the 
porpoces  aforesaid,  or  any  of  them,  snbjeot  to  such  con- 
ditions (if  any)  as  the  council  prescribe. 

Sect.  58. — (2.)  Every  Order  of  Council  shall  have 
effeet  as  if  it  bad  been  enacted  by  this  Act. 

Order  in  Council,  made  under  sect.  34  on  the 
15th  Jane  1885,  and  intituled  the  Dairies,  Cow- 
sheds, and  Milkshops  Order  of  1885 : 

Art  7.  It  shall  not  be  lawful  for  any  person  following 
the  trade  of  cowkeeper  or  dairyman  to  begin  to  occupy 
as  a  dairy  or  cowshed  any  building  not  so  occupied  at 
the  commencement  of  the  Order  (t.e.,  the  80th  June 
1885),  unless  and  until  he  first  makes  provision  to  the 
reasonable  satisfaction  of  the  local  authority  for  the 
Ugfating  and  ventilation  including  air-space  ...  of 
the  same. 

Art  8.  It  shall  not  be  lawful  for  any  person  following 
the  trade  of  cowkeeper  or  dairyman  to  occupy  as  a 
dairy  or  cowshed  any  building,  whether  so  occupied  at 
the  commencement  of  this  Order  or  not,  if  and  as  long 
ta  the  lightLDg  and  the  ventilation,  including  air-space 

•  .    .    thereof,  are  not  such  as  are  necessary  or  proper 

•  .    .    (a)  for  the  health  and  good  condition  of  the 
cattle  therein. 

Art.  13.  A  local  authority  may  from  time  to  time 
make  regnlationB  ...  (b)  for  prescribing  and 
ngnlating  the  lighHng,  ventilation,  cleansing,  drainage, 
and  water  supply  of  dairies  and  cowsheds  in  the  occupa- 
tion of  persons  following  the  trade  of  cowkeepers  or 
dairymen. 

The  regulation  made  under  art.  13  by  the 
mayor,  aldermen,  and  burgesses  of  Southport 
(who  are  the  local  authority  of  the  borough  for 
the  purposes  of  the  Act  and  Order)  under  which 
the  appellant  was  convicted  was  as  follows : 

Every  person   following  the  trade  of  a  cowkeeper 

•  .    .    shall  not  cause  or  suffer  any  greater  number 
of  cattle  to  be  at  any  time  kept  in  a  building  used  as  a 

.    cowshed  than  will  admit  of   the  provision  of 
eight  hundred  cubic  feet  of  free  air-space  for  each  oow. 

Ifotttton,  Q.C.  {Pickf(yrd,  Q.C.  and  Horridge 
with  him)  for  the  appellant.  —  Both  the  Order 
of  Council  and  the  regulation  made  by  the 
local  authority,  in  so  far  as  they  deed  with  air- 
B^iUK  are  invalid.  Sect.  34  of  the  Contagious 
Kseases  (Animals)  Act  1878  refers  only  to  venti- 
lation. Ventilation  is  an  entirely  distmct  thing 
f^om  free-air  space.  Yentilation  depends  on  the 
constmction  of  the  building  used ;  air-space 
cbpends  on  the  user  of  the  building.  Parliament 
^  given  powers  to  make  regnlationB  insuring 


the  proper  construction  of  cowhouses  and  these 
powers  are  held  to  cover  regulations  to  prevent 
overcrowdine  cowhouses.  But  by  sect.  58  of  the 
Act  the  Order  of  Council  is  to  have  effect  as  if 
enacted  by  the  Act,  and  so,  in  view  of  The  Char- 
tered  Institute  of  Patent  Agents  v.  LocJcwood  (71 
L.  T.  Rep.  205 :  (1894)  A.  C.  347)  the  court  may 
be  inclined  to  hold  that  the  Order,  even  though 
not  a  proper  carrying  out  of  the  Act  in  the  opinion 
of  the  court,  is,  nevertheless,  binding.  In  that 
case  I  submit  that  the  regulation  of  the  local 
authority  is  ultra  virea  of  the  powers  delegated  to 
it  by  the  Order  itself.  Arts.  7  and  8  of  the  Order 
specifically  include  air-space  under  the  term  ven- 
tilation. Art.  13,  under  which  the  regulation  is 
made,  does  not  so  include  it.  It  merely  delegates 
the  power  to  make  regulation  as  to  ventilation 
and  ventilation  only.  I  submit  if  it  had  been 
intended  that  the  power  to  make  regulation  as 
to  air-space  too  should  be  delegated,  air-space 
would  be  mentioned  in  art.  13  as  it  is  in  arts.  7 
and  8. 

Maemorran,  Q.C.  (Pollard  with  him. — The  Act 
gives  the  Privy  Council  powers  as  to  regulating 
ventilation.  The  Privy  Council  has  interpreted 
ventilation  as  including  air-spaoe.  The  court,  I 
submit,  will  not  dissent  from  such  interpreta- 
tion unless  it  considers  it  altogether  inconsistent 
with  the  statute,  and  surely  in  the  ordinary 
sense  ventilation  is  taken  as  including  due  pro- 
vision as  to  air-space.  The  Order,  therefore,  I 
submit,  is  valid.  It  is  certainly  strange  that  in 
arts.  7  and  8  ventilation  is  made  expressly  to 
include  air-space,  and  in  art  13  it  is  not ;  but  I 
submit  that  the  express  reference  to  air-space  in 
arts.  7  and  8  was  meant  to  point  out  that  for  the 
purposes  of  the  Order  ventilation  was  to  be  taken 
as  including  air-space,  and  this  being  done 
at  the  commencement  of  the  Order  it  was  not 
thought  necessary  to  refer  to  air-space  every 
time  ventilation  was  mentioned.  Iseeides,  to 
hold  that  air-space  is  included  in  arts.  7  and  8, 
but  not  in  art.  13,  would  not  be  for  the  advantage 
of  cowkeepers.  The  object  of  the  regulation 
here  impeached  is  to  give  cowkeepers  notice  as 
to  the  requirements  of  the  law.  If  no  such  notice 
can  be  legally  given  they  are  liable  to  be  sum- 
moned under  arts.  7  and  8  whenever,  in  the  opinion 
of  any  inspector,  the  air-space  provided  i»  insuffi- 
cient^ and  if  the  justices  happen  to  share  the 
inspector's  opinion  they  may  be  convicted. 

Moulton,  Q.C.,  in  reply,  referred  to 

Beed  v.  Harvey,  42  L.  T.  Bep.  511 ;  5  Q.  B.  Div. 

184; 
Eto  parte  Freeman,  55  L.  T.  Bep.  8^0:  18  Q.  B.  Div. 

393; 
Ex    parte    Kingetoum'  Town    Commiseionere,    18 

L.  Bep.  Ir.  509. 

Nov.  1. — Wbioht,  J.— By  sect.  34  of  the  Con- 
tagious Diseases  (Animals)  Act  1878  it  is  provided 
that  the  Privy  (Ilouncil  may  from  time  to  time 
make  such  general  or  special  orders  as  they 
thought  fit,  subject  and  according  to  the  pro- 
visions of  the  Act  for  certain  purposes  or  any  of 
them.  Among  these  purposes  is  the  regulation 
of  the  "  yentilation  of  dairies  and  cowsheds."  By 
the  same  Act  the  Privy  Council  have  power  to 
authorise  the  local  authorities  to  make  regulations 
for  **  the  purposes  aforesaid  or  any  of  them."  Then 
it  is  further  provided,  by  jgct.  58,  that  every 
order  of  the  Privy  Council  Whall  have  effect  as 
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if  it  had  been  enacted  by  this  Act."  Under  the 
powers  so  ^ven  the  Privy  Council  in  1885  made 
an  Order,  bj  art.  7  of  which  I'egulations  were 
made  as  to  *'  ventilation  including  air-spaoe "  of 
one  class  of  dairies  and  cowsheds,  and  by  art.  8  of 
which  regulations  were  made  as  to  "  ventilation 
including  air-space'*  of  another  class  of  dairies 
and  cowdheds.  Art.  13  delegates  to  the  local 
authority  powers  to  make  regulations  as  to 
the  *' Ventilation"  of  dairies  and  cowsheds. 
The  whole  question  in  the  case  is  whether  the 
power  delegated  by  the  Privy  Council  to  the 
local  authority  to  make  regulations  includes 
tbe  power  to  make  regulations  as  to  **  venti- 
lation including  air- space."  It  is  certainly 
strange  that  in  ai'te.  7  and  8  of  the  Order  the 
words  "  including  air-space  "  are  expressly  inserted 
after  the  word  "  ventilation  "  as  explanatory  of  the 
meaning  of  that  word,  whereas  in  art.  13  the 
word  "  ventilation  "  occurs  without  this  explana- 
tory addition.  It  may  be  that  the  omisnion  of 
the  addition  is  intended  to  have  the  effect  of 
excluding  the  question  of  air-space  from  the  pur- 
view of  tne  local  authority.  On  the  other  hand, 
it  may  be  that  the  addition  of  the  words  "in- 
cluding air-space"  after  "ventilation"  in  the 
earlier  articles  is  intended  to  fix  the  meaning  of 
the  word  "  ventilation "  throughout  the  whole 
order.  Now,  under  these  powers  ffiven  to  the 
local  authority  the  corporation  of  Southport  have 
made  regulations,  and  in  one  of  these  it  is  pre- 
cctibed  that  no  cowkeeper  or  dairyman  should 
cause  or  suffer  any  greater  number  of  cattle  to 
be  at  any  time  kept  in  a  shed  or  dairy  than 
would  allow  for  each  cow  an  air-space  of  800  cubic 
feet.  The  point  was,  whether  this  regulation  was 
ultra  vires  or  not.  Ah  I  have  already  said,  the 
Contagious  Diseases  (Animals)  Act  provides  that 
an  Order  of  Council  made  under  it  shall  have 
fffect  as  if  enacted  in  the  Act.  The  first  thing 
to  be  considered  is  the  effect  of  this  provision. 
The  court  has  been  referred  to  The  Institute  of 
Patent  Agents  v.  Lockwood  (71  L.  T.  Rep.  205; 
(1894)  A  C.  347),  whei-e  the  House  of  Lords  held 
that  the  proper  course  of  construction  in  such 
cases  was  to  hold  that  the  original  Act,  which 
authorised  the  subordinate  legislation  and  the 
subordinate  legislation  itself  should  be  I'ead  to- 
gether as  if  they  together  constituted  an  Act  of 
Parliament,  and  then  that  the  court  should  apply 
the  ordinary  rules  of  construction,  and  sen  what 
the  two  meant.  It  seems  to  me  that  this  is  the 
principle  i«f  construction  we  dhould  now  adopt. 
The  principal  enactment  authorises  legulations 
as  to  ventilation,  the  subordinate  enactment  in 
two  sections  authorises  regulations  as  to  ventila- 
tion including  air*  space,  and  in  another  section 
as  to  ventilation  simply.  I  think  that  no  objec- 
tion can  be  taken  that  thee  provisions  of  the 
subordinate  enactment  can  be  considered  as  going 
beyond  the  principal  enactment  itst-lf.  If  then 
art.  13  authorises  the  local  authority  to  make 
regulations  for  ventilation  including  air-space, 
that  article  is  good  and  nut  inconsistent  with  the 
statute.  But  does  it  P  There  is  a  sreat  deal 
of  doubt  about  it,  hot  I  ha^e  come  to  the  cooclu- 
sion  that  the  reason iblecoutruction  is  that  arts.  7 
and  8  enacted  and  intended  that  the  provisions 
of  the  Order  as  to  ventilation  should  mean  also 
provisions  as  to  air-space.  The  two  things  are 
intimately  connected.  Everybody  knows  that 
the  quantity  of  aif-fipace  makes  all  tbe  difference 


in  any  scheme  of  ventilation.  Therefore,  I  think 
that  art.  13  of  the  Privy  Council  Order  should  b3 
taken  as  giving  the  local  authority  power  to 
make  regulations  as  to  ventilation  including  under 
that  term,  air-space.  No  real  case  of  hsrdsbip 
can  arise  under  the  Order,  since  under  art  U 
there  is  an  appeal  to  the  Privy  Council — ^now  the 
Board  of  A^Krioulture — ^in  case  it  is  considered 
that  the  regulations  made  by  a  local  authorit  j 
are  too  severe.  UnderaU  the  circumstances  I  am 
of  opinion  that  the  regulations  made  by  ihe  local 
authority  here  are  good,  and  the  appeal  must  be 
dismissed. 

Kennedy,  J. — I  concur.  There  is  nothini^ 
which  could  be  or  has  been  said  that  at  all  satisfies 
me  that  there  is  anything  wrong  in  the  Order 
made  in  pursuance  of  the  Act  of  Parliament  hj 
the  Privy  Council.  It  is  said,  however,  that, 
granting  this  the  l(»cal  authority  has  in  this  case 
gone  beyond  the  power  entrusted  to  it,  because  in 
arc.  13,  undt'r  which  they  had  made  their  reguLi. 
tioos,  the  word  ventilation  alone  occurs,  and 
nothing  is  said  about  free  air-space.  But  as 
these  words  have  been  used  in  the  earlier  articles 
as  being  associated  with  ventilation,  it  appears  to 
me  unreasonable  to  hold  that  they  are  not  in- 
tended to  be  included  in  the  13th  article,  and  that 
they  have  been  intentionally  omitted  from  it  It 
seems  to  me  that  it  was  right  to  hold  that  in 

£*  ving  powers  to  local  authorities  to  make  re^- 
tions  as  to  the  ventilation  of  works  in  all  respects 
identical  with  those  referred  to  in  arts.  7  and  8,  it 
was  intended  that  ventilation  should  have  the 
same  meaning — that  is,  that  it  should  include 
free  air-space  in  both  cases.  As  to  the  ai*gum6nt 
of  convenience,  surely  it  is  much  better  for  the 

SHrties  concHrnud  that  the  local  authorities  of  a 
istrict  should  set  down  a  definite  minimum 
standard  of  free  air-space  to  be  provided  than 
that  the  dairy-keeper  or  cowkeeper  should  be 
liable  to  be  brought  up  f  i  om  time  to  time  accord- 
ing to  the  varying  i-iews  as  to  free  air-space 
entertained  by  inspectors  and  the  magistrdtes 
who  heard  the  complaints.  For  seven  years  the 
regulation  which  it  is  now  sou|^ht  to  have  declared 
ultra  virea  has  existed  in  this  district ;  I  think 
it  is  justified  both  on  legal  grounds  and  on 
considerations  of  convenience. 

Conviction  affirmed. 

Solicitors  for  the  appellant  Pritchard,  Engh- 
field,  and  Co.,  for  Arthur  8,  Mather,  Liverjpool. 

Solicitor  for  the  respondent,  /.  Daviee  R  iUiamt, 
Southport 


Tuesday,  Nov,  2. 1897.      . 
(Before  Wbioht  and  Kennedy,  JJ.) 
Keo.  V,  Mead  ;  Ex  parte  The  London  Countt 

Council,  (a) 
Mandamus  —  Hear  and  determine — Service  of 
summons — Refusal  to  proceed — Suvnmary  Jurii- 
diction  Act  1848  {11  &  12  Vict.  c.  43),  s.  1- 
London  Building  Act  1894  (57  A  58  Vid. 
e.  ccxiii,)t  s.  188  (1). 

The  procedure  for  the  service  of  a  summons  under 
sect,  188  (I)  of  the  London  BuildiTig  Act  1894 
is  only  available  where,  after  ordinary  inquiry 
the  person  cannot  be  found  or  identified.  Wh^f^ 
by  such  inquiry  the  person  on  whom  the  summons 

^      (4>  Jijporiad  by  W.  Die  B.  UfiuusHT,  £iq.,  B«u-n«ier^i-Law. 
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is  to  be  terved  can  he  found  or  identified,  then 
the  Bumtnons  must  be  served  according  to  sect,  1 
of  ike  Sun^mary  Jwrisdiction  Act  1848. 

This  was  an  application  to  make  absolute  a  rule 
mi  for  a  mandamus  to  compel  Mr.  Mead,  one  of 
the  magintrates  of  the  police-coorfcs  of  the  metro- 
polls*  to  hear  and  determine  a  sammons. 

The  facts  were  as  follows : — 

On  the  23rd  Sept.  1887  the  London  Coantj 
Cooncil  made  a  complaint  to  a  magistrate  and 
applied  for  a  summons  under  the  London  Build- 
ing Act  1894 

On  the  1st  Oct.  1897  this  summons  was  return- 
able. It  was  addressed  "  To  the  Owner  "  merely, 
and  when  the  owner  was  called  on  to  appear  in 
the  ordinorj  way  there  was  no  response. 

The  complainants  thereupon  proposed  to  pro- 
ceed in  the  absence  of  the  defendant,  and  upon 
the  magistrate  calling  for  proof  of  seryioe  of  the 
summons,  a  constable  gave  evidence  that  he  had 
affixed  a  copy  on  the  premises,  which  were  unoccu- 
pied. 

They  stated  that  the  owner  was  unknown,  but 
DO  eridenoe  was  g^ven  that  any  steps  had  been 
taken  to  discover  him.  There  was  no  evidence 
eren  that  the  valuation  list  or  rate  had  been 
examined,  or  the  rate  collector  intrrogated,  or 
other  obvious  means  taken,  with  a  view  to  dis- 
cover who  the  last  owner  or  occupier  was,  although 
sach  inquiries  would  in  all  prooability  have  led 
to  the  identity  of  the  owner  being  established. 

The  complainants  further  contended  that  the 
serrico  was  sufficient  under  sect.  188  (1)  of  the 
London  Building  Act  1894,  but  the  magistrate 
was  of  the  opinion  that  the  service  of  any  Qum- 
monsy  if  anonymously  addressed,  i.e.,  "To  the 
owner,"  was  a  "  notice,"  the  service  of  which  is 
provided  for  by  the  Summary  Jurisdiction  Acts, 
and  must  therefore  be  served  under  11  &  12 
Vict  c.  43.  8. 1,  personally,  or  at  the  last  known 
place  of  abode.  He  also  considered  that,  even  if 
a  rammons  addressed  "  To  the  owner,"  in  a  case 
where  the  owner  could  not  be  found,  was  not  pro- 
vided for  by  the  Summary  Jurisdiction  Acts, 
there  should  be  evidence  that  reasonable  diligence 
bad  U«n  exercised  by  the  complainants  to  dis- 
cover the  owner  of  the  property  in  question.  For 
theae  reasons  he  ref  usea  to  hear  the  summons. 

6v  the  Summary  Jurisdiction  Act  1848  (11  k 
12  fict.  c.  43),  s.  1 : 

.  .  .  every  snoh  Bammona  shall  be  served  bj  a 
OQustable  or  other  peace  officer,  or  other  person  to  whom 
the  same  ahall  be  delivered,  upon  the  person  to  whom  it 
U  BO  directed,  by  delivering  the  same  to  the  party 
penonally,  or  by  leaving  the  same  with  some  person  for 
him  at  hia  last  or  most  nsnal  place  of  abode ;  and  the 
oonttable,  peace  officer,  or  person  who  shall  serve  the 
lame  in  manner  aforesaid,  shall  attend  at  the  time  and 
pUoe  in  the  said  snmmons  mentioned,  to  depose,  if  neoea- 
ttry.to  the  service  of  the  said  summons. 

By  the  London  Building  Act  1894  (57  <&  58 
Vict.  c.  ccxiii.),  s.  188 : 

(1.)  Any  notice,  order,  or  other  doonment  required  or 
^athorised  to  be  served  nnder  this  Act,  the  service  of 
which  is  not  provided  for  by  the  Summary  Jurisdiction 
Acts,  the  Lands  Clauses  Acts,  -or  the  Companies  Clauses 
OonsoKdation  Aot  1845  may  be  served  by  delivering  a 
<iopy  tibereof  at,  or  by  sending  a  copy  thereof  by  post  in 
^  registered  letter  to  the  nsual  or  last  known  reeidenoe 
ht  the  United  Kingdom  of  the  person  to  whom  it  is 
addressed,  or  by  delivering  the  same  to  some  person  on 
^  premises  to  which  it  relates,  or  if  no  person  be  found 


on  the  premises,  then  by  fixing  a  copy  thereof  on  some 
conspicuous  part  of  the  building  to  which  it  relates,  and 
in  the  case  of  a  railway  company,  by  deliveriDg  a  copy 
thereof  to  the  secretary  at  the  principal  offices  of  the  said 
company. 

Button  showed  cause  against  the  rule. — The 
two  points  raised  by  the  other  side  are  (1)  that 
the  service  was  sufficient,  and  (2)  that  this  case  is 
covered  by  Reg,  v.  Mead  (70  L.  T.  Rep.  766 ;  (1894) 
2  Q.  B.  125).  As  to  (1)  under  the  sections  of  the 
Building  Act  1894  the  service  of  the  summons 
must  be  under  sect.  1  of  the  Summary  Jurisdiction 
Act  1848.  As  to  (2),  that  decision  was  under  a 
different  Act;  if  it  had  been  under  the  Build- 
ing Act  of  1894,  the  decision  of  the  court  in  that 
case  would  have  been  the  other  way.  It  was  under 
the  PubHc  Health  Act  1891,  s.  120  (1).  In  the 
present  Act  there  is  no  section  like  sect.  120  (1), 
and  no  form  of  summons  as  in  that  Act. 

Avory  for  the  London  County  Council. 

Wbioht,  J. — I  think  that  this  application  for 
a  rule  against  the  magistrate  fails  on  two  grounds. 
The  first  is  the  narrow  ground  that,  supposing 
the  procedure  under  sect.  188  applicable,  the 
evidence  was  not  sufficient  under  that  section 
because  it  does  not  appear  that  there  was  evidence 
given  to  the  effect  that  no  person  was  to  be  found 
on  the  premises.  But  the  wider  and  more  impor- 
tant  ground  is  on  the  general  construction  of  sect. 
188.  It  seems  to  me  tnat  the  true  construction  is, 
that  where  the  person  can  be  identified  by  reason 
of  an  inquiry,  not  a  prolonged  or  expensive 
inquiry,  but  by  ordinary  inquiry,  then  it  is  right 
that  the  procedure  under  Jervis's  Act  should  be 
followed,  because  that  is  the  procedure  most  likely 
to  bring  the  matter  to  his  attention.  But  if,  after 
reasonable  inquiry  such  as  every  constable  knows 
how  to  make  in  the  course  of  a  few  minutes,  it 
cannot  be  discovered  who  the  owner  is,  then  it 
seems  to  me  that  sect.  188  is  applicable.  In  the 
present  case  I  think  that  the  magistrate  was 
right  in  saying  that  there  had  not  been  quite 
enough  inquiry  on  the  part  of  the  officer  of  the 
London  County  Council.  We  have  nothing  to 
show  that  he  would  not  have  been  satisfied  by  a 
very  moderate  amount  of  inquiry  indeed,  but  there 
is  no  evidence  before  us  that  there  was  any. 

Kennedy,  J.-I  agree.  ^^^^  discharged. 

Solicitor  for  the  magistrate,  The  Solicitor  to  the 
Treasury, 

Solicitor  to  the  London  County  Council,  TF.  A, 
Blaxland, 


Oct,  26  and  Nov,  12, 1897. 

(Before  Wills,  J.) 

The  Matob,  Ac.,  op  Thbtfobd  v.  The 

NOBFOLX  CotTNTT  CoTTNCIL.  (a) 

Local  government — Borough  rate — Costs  of  quarter 
and  petty  sessions — Borough  vrith  population 
under  10,000 — Separate  court  of  quarter  sessions 
— Municipal  Corporation  Act  1882  (45  A  46  Vict, 
c.  50),  169— Local  Government  Act  1888  (51 A  52 
Vict,  c,  45),  ss.  35,  38,  68,  84. 

The  expenses  of  borough  quarter  sessions,  including 
the  salaries  of  the  recorder  and  clerk  of  the  peace, 
must  be  borne  by  the  borough,  where  the  popvla- 

(a)  U«poned  by  W.  Dl  B.  Hxkbbbt,  Esq.,  Bantit«r-ftt-L»w. 
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turn  does  mot  exceed  10,000,  arid  not  by  the 
county  council.  But  the  salary  of  the  clerk  to 
the  borough  justices  must  be  paid  by  the  county 
council. 

Be  The  County  Council  of  Kent  and  the  Borough 
of  Sandwich,  (1891)  1  Q.  B.  389)  not  followed. 

The  plaintifEs  are  a  corporate  body  intrU'^ted 
with  the  duties  of  the  regulation,  administration, 
and  government  of  the  borough  of  Thetford, 
which  was  a  municipal  borough  incorporated  by 
charter  about  1573,  and  is  regulated,  administered, 
and  governed  bj  the  statutes  passed  for  the 
government  of  municipal  corporations  now  in 
force. 

The  defendants  are  a  body  corporate  under 
and  by  virtue  of  the  Local  Govemmeut  Act  1888. 
and  are  intrusted  with  all  the  rights  and  duties 
of  administi'ation  and  government  created  by 
that  Act  for  the  county  of  Norfolk.  The  borough 
of  Thetford  is  situated  partly  within  the  county 
of  Norfolk  and  partly  within  the  county  of 
Suffolk,  but  for  the  purposes  of  administration 
and  government  is  deemed  to  be  within  the  county 
of  Norfolk,  and  so  is  within  the  district  adminis- 
tered by  the  defendants.  By  the  census  taken  in 
1881  and  1891  the  population  of  the  borough  was 
declared  at  4032  and  4244  respectively.  For  the 
purposes  of  administration  within  the  borough 
there  has  existed  since  1839,  and  there  still  exists, 
a  court  of  quarter  sessions.  Such  court  is  pre- 
sided over  by  a  recorder  who  is  paid  a  salary  pur- 
suant to  the  Municipal  Corporation  Act  18o2of 
40Z.  per  annum.  Such  salary  was,  prior  to  the 
Local  Government  Act  of  1888  coming  into  force 
on  the  let  April  1889,  and  sinoe  that  date,  been 
paid  by  the  plaintiffs  to  the  recorder  out  of  the 
moneys  in  their  hands,  and  levied  and  obtained  by 
them  for  the  purpose  of  the  administration  and 
government  of  the  borough  under  the  Municipal 
Corporation  Acts.  Such  moneys  are  known  as 
the  Dorough  fund.  In  connection  with  this  court 
of  quarter  sessions  there  is  a  clerk  of  the  peace 
who  has  been  and  is  now  paid  by  fees  for  the 
work  and  services  done  by  him,  Prior  to  the 
Local  Grovemment  Act  1888  those  fees  were  ^d 
by  the  plaintiffs  out  of  the  borough  fund.  But 
since  that  Act  the  defendants  have  paid  him  the 
fees  due  and  payable  to  him  by  prosecutors  at 
quarter  sessions  in  respect  of  work  done  at  those 
sessions,  but  all  the  otner  fees  except  those  have 
been  paid  by  the  plaintiffs  out  oi  the  borough 
fund. 

There  is  also  in  the  borough  a  court  of  petty 
sessions,  presided  over  by  borough  justices  to 
which  is  attached  a  clerk.  That  clerk  has  been 
and  is  now  paid  a  salary  out  of  the  borough 
fund  for  his  work  and  services  amoontine  to 
84Z.  9s.  Sd.y  and  also  a  furtiier  allowance  of  22.  2s. 
for  his  services  as  clerk  to  the  visitors  and  magis- 
trates under  the  Lunacy  Act  1890. 

These  quarter  and  petty  sessions  have  been 
always  ana  are  now  held  at  the  Guildhall  of  the 
borough,  and  the  plaintiffs  have  always  paid  the 
costs  and  expenses  incurred  for  such  use  when- 
ever it  has  been  required  and  used  for  such 
purposes. 

The  sums  so  expended  by  the  plaintiffs 
amounted  to  8172.  10<.  4cl.  up  to  the  present 
time,  and  they  claimed  that  the  defendants  were 
liable  for  these  sums. 

They  farther  asked  for  a  declaration  that  the 


defendants  are  under  an  obligation  to  bear  and 
pay  in  the  future  the  costs  of  these  (quarter  and 
petty  sessions,  including  the  salaries  of  the 
recorder,  clerk  of  the  p«-aoe,  and  clerk  to  the 
borough  justices. 

By  the  Local  Government  Act  1888  (51  &  52 
Vict.  c.  45),  s.  35  : 

In  the  Oftse  of  a  quarter  seflaioiiB  borough,  not  bebg 
one  of  the  boronghs  named  in  the  Third  Schedule  tothii 
Act,  bat  oontaiuing,  aooording  to  the  oenana  of  one 
thoasand  eight  fanndred  and  eightj-one,  a  popnlfttkm  of 
one  tboniAnd  or  upwards,  the  following  provisions  Bhall 
on  and  after  the  appointed  day  apply :  (5)  The  paTineiit 
of  the  ooete  of  aesizee  and  sessions  shall  be  a  geneni 
oonntj  purpose  for  which  the  parishes  in  the  borough 
may  be  aeseeeed  to  county  oontribntions,  and  all  ooiU 
of  prosecutions  mentioned  in  section  one  hundred  ud 
sixty -nine  of  the  Municipal  Corporation  Act  1882  ibsU 
be  paid  out  of  the  county  fund. 

By  sect.  38 : 

Where  a  borough  having  a  separate  court  of  quarter 
sessions  contained,  according  ta  Uie  census  of  one  thoa- 
sand eight  hundred  and  eighty- one,  a  i)opu]ation  of  leai 
than  ten  thousand,  the  following  provisions  shall  after 
the  appointed  day  apply :  (5)  The  area  of  the  boroogh 
shall,  for  the  purposes  of  the  above  mentioned  acts  sod 
all  other  administrative  purposes  of  the  county  oonaeil, 
be  included  in  the  county  as  if  the  boroagh  had  not  a 
separate  court  of  quarter  sessions,  and  accordingly 
shall  be  subject  to  the  authority  of  the  coun^  coumbI 
and  the  county  coroners,  and  may  be  annexed  by  the 
county  council  to  a  coroner*8  district  of  the  ooonty 
and  the  parishes  of  the  borough,  and  shall  be  liable  to 
be  assessed  to  all  county  contributions. 

By  sect.  68 : 

All  receipts  of  the  county  council,  whether  for  genenl 
or  special  county  purposes,  shall  be  carried  to  the 
county  fund,  and  all  payments  for  general  or  Bpedal 
county  purposes  shall  be  made  in  the  first  instance  ont 
of  that  fund;  (9)  County  contributions  may  be  retro- 
spective, in  order  to  raise  money  for  the  payment  of 
costs  incurred,  or  baring  become  payable  at  soy  time 
within  six  months  before  the  demand  of  the  oontribn- 
tiona. 

By  sect  84: 

(1.)  The  salaried  clerk  of  every  petty  sessionsl  diTinon 
shall  be  from  time  to  time  appointed  and  removed  ae 
heretofore.  (2)  The  county  council  shall  pay  to  the 
salaried  clerks  of  petty  aeiisional  divisions  such  salariai 
as  may  be  fixed  under  the  enactment  relating  to  thoee 
clerks,  and  all  fees  and  costs  payable  to  such  dsrks 
which  are  not  excluded  in  the  fixing  of  their  salaiiee 
shall  be  paid  into  the  county  fund ;  and  in  the  enact- 
ments relating  to  such  salaries  and  fees  the  etandiDg 
joint  committee  shall  be  substituted  for  the  quarter 
sessions  justices  and  the  local  authority  respectively. 

Crumpf  Q.C.  and  Rufus  Isaacs  for  the  borough 
of  Thetford. 

Channels  Q.C.  and  W.  WiUs  for  the  Norfolk 
County  Council. 

Nov.  12. — Wills,  J. — This  case  raises  the 
questions  whether  the  salary  of  the  recorder  of 
Thetford,  the  salary  of  the  clerk  of  the  peace  of 
Thetford,  and  the  salary  of  the  clerk  to  the 
justices  in  petty  sessions  of  Thetford,  or  either  of 
them,  should  be  paid  by  Uie  boroueh  of  Thetford 
or  by  the  County  Council  of  Norfolk,  and  it 
raises  another  very  small  question,  which  I  will 
deal  with  when  I  have  disposed  of  these.  Thetford 
is  a  boroueh  which  has  quarter  sessions,  but 
which  has  leaa  thaji  10,000  inhabitants,  and  the 
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Matos,  &c.,  of  Thetfobd  V,  Norfolk  County  Council.     [Q.B.  Div. 
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qaestdons  arise  tmder  the  Local  Government  Act 
1888,  the  main  object  of  which  was,  speaking 
roughly,  the  transference  of  administrative  conntj 
basmess  to  the  justices  in  quarter  sessions  and 
the  coanty  cooncil,  and  it  necessarily  dealt  with 
the  relations  which  were  proposed  to  be  esta- 
blished between  the  authorities  of  the  boroughs 
which  were  situated  within  the  area  of  the  county 
and  the  connty  council.  The  matter  depends,  of 
course,  entiiely  upon  the  legislation,  which  is  con- 
tained in  the  Act.  Those  relations  ai*e  provided 
for  chiefly  by  a  group  of  sections,  which  begins 
with  sect.  §4  and  ends  with  sect.  39,  and  it 
divides  boroughs  for  the  purpose  of  dealing  with 
these  matters  into  three  cate^ries.  There  are  a 
certun  number  of  large  and  important  boroughs 
which  are  scheduled  in  the  third  schedule  to  the 
Act,  which  are  called  county  boroughs,  and 
they,  roughly  speaking,  are  put  substantially 
npon  the  same  footing  as  the  counties  themselves 
for  most  of  the  purposes  of  local  administration. 
The  sections  which  relate  to  that  are  sect.  31, 
which  defines  what  is  caUed  a  county  borough, 
which  is  one  of  the  boroughs  in  the  schedule, 
and  sects.  32  and  33,  which  contain  genei^ 
provisions ;  but  the  one  which  specifically  deals 
with  the  matters  which  are  involved  in  the  present 
inquiry  is  sect.  34.  The  provisions  are  somewhat 
complicated,  but  substantially,  as  far  as  these 
matters  are  concerned,  they  exempt  parishes  as 
parishes  from  rating  by  the  county  council,  and 
require  the  borough  to  make  certain  contributions 
to  the  county  fund,  and  in  return  for  that 
arrangement  the  borough  substantially  manage 
their  own  affairs.  There  is  no  doubt  that  in  these 
boroughs  these  salaries,  at  least,  the  ralary  of 
the  recorder  and  the  clerk  of  the  peace  are 
paid  for  by  the  borough  out  of  their  own  rates, 
bat,  of  course,  anything  that  )  elates  to  these 
county  boroughs  ia  mei-ely  introductory  for  the 
purpose  of  giving  an  outline  of  the  scheme  of  the 
Act.  The  second  category  is  that  of  boroughs 
which  have  a  separate  court  of  quarter  sesc<ionH, 
and  which  have  a  population  of  over  10,000,  and  by 
sub-sect.  5,  the  pavment  of  the  costs  of  sessions 
— I  drop  that  which  relates  to  assizes — is  defined 
to  be  a  general  county  purpose  for  which  the 
parishes  in  the  borough  iiiHy  be  asr^eHKed  tiy 
coanty  contributions,  and  it  is  added  that  all 
costs  of  the  prosecutions  mentioned  in  sect. 
169  of  the  Municipal  Corporation  Act,  which 
consists  of  the  prosecutions  arising  out  of 
ofTences  committed  within  the  borough,  shall  be 
paid  out  of  the  county  fund.  Here,  therefore, 
the  payment  of  the  salary  of  the  clerk  of  the  peace 
is  specially  provided  for,  because,  by  sect.  100, 
the  costs  of  quarter  sessions  include  the  costs  of 
the  clerk  of  assize,  and  of  cour^e  the  costs  of 
quarter  sessions,  must  include  the  salary  of  the 
recorder.  It  is  not  provided  for  by  the  interpre- 
tation clause,  but  the  interpretation  clause  is  not 
an  exhaustive  one,  and  only  sajs  the  costs  of 
sessions  shall  include  certain  things.  As  far  as 
they  are  concerned,  it  seems  to  me  that  in 
boroughs  containing  a  population  of  above 
10,000,  it  is  quite  clear  how  they  are  dealt  with, 
and  the  Municipal  Corporations  Act  of  1882, 
8. 169,  is  altered  in  respect  of  boroughs  with  this 
larger  population — you  may  call  it  an  altera- 
tion or  amendment,  or  a  partial  repeal,  but  it  is 
quite  indifferent  what  language  we  use — the  result 
IB  that  in  these  boroughs  the  provisions  which 


are  contained  in  that  section  do  not  apply,  and 
instead  of  giving  these  costs  out  of  the  borough 
fund,  they  are  paid  out  of  the  county  fund. 
Now  we  come  to  sect.  38  which  is  the  section 
which  deals  with  the  boroughs  which  are  on  the 
footing  of  Thetford,  and  which  have  a  population 
of  less  than  10,000.  It  seems  to  me  that  the  law 
must  stand  thus,  that  up  to  this  time  there  is  no 
doubt  these  costs  of  the  salary  of  the  recorder 
and  the  salary  of  the  clerk  of  the  peace  fell  upon 
the  borough  and  were  paid  for  by  the  borough 
and  it  seems  to  me  they  must  still  be  paid  for 
by  the  borough  unless  there  is  something  in  this 
Act  which  alters  the  incidence  and  transfer^*  it  to 
the  county  council.  This  section  is  the  only  one, 
so  far  as  1  can  see,  that  can  be  invoked  to  say  that 
there  has  been  any  such  transference,  and  I  con- 
fess that  neither  in  this  section  nor  in  any  other 
part  of  the  Act  can  I  find  anything  which  either 
expressly  or  impliedly  says  thut  these  salaries  are 
to  be  paid  by  anybody  t'lse  than  the  body  which 
has  paid  them  up  to  that  time.  If  there  is  no 
alteration,  it  seems  to  me  the  law  stands  where  it 
did,  and  therefore  this  section  contains  no  pro- 
vision analogous  to  sub-s*-ct.  5  of  sect.  35  which 
relates  to  larger  boroughs  not  scheduled,  and 
which  provides  for  an  alteration  of  the  law  as  to 
the  incidence  of  the  costs.  The  mere  fact  that 
in  one  section  there  is  an  express  provision, 
and  in  the  other  there  is  none,  seems  to  me  to 
be  a  strong  indication  of  the  intention  of  Par- 
liament not  to  interfere  with  the  law  as  it  then 
stood.  It  is  said  that  this  involves  a  hardship, 
because  there  is  no  provision  for  casting  any  part 
of  the  costs  of  prosecut'ons  arising  withm  the 
borough  upon  the  county  council  and  there  is 
no  relief  given  to  the  boroughs,  although  they  are 
in  express  terms  a^-sessable  to  the  general  county 
rates  which  will  include  by  sect.  100  a  liability 
to  pay  the  salaries  of  the  officers  of  the  county 
sessions.  All  that  I  can  say  is,  if  it  is  a  hard- 
ship, it  is  a  hardship  which  the  L^gislatmM  has 
created  and  not  I,  and  I  cannot  help  it.  It  seems 
to  me  it  it  is  quite  possible,  I  am  not  here  to 
explain  it,  I  am  here  simply  to  say  whether 
I  can  find  in  the  Act  of  Parliament  any 
transfer  of  liability,  and  that  I  cannot  discover,  I 
have  io  ked  fur  ic  with  great  patience  (and  it 
certainly  is  not  an  easy  Act  to  find  one's  way 
through)  and  I  fail  to  find  it.  The  explanation 
possibly  may  be,  as  was  suggested  by  Mr.Channell 
that,  where  there  is  a  very  small  population  and 
a  small  jurisdiction  and  separate  courts  kept  \ip 
to  serve  very  small  purposes  Parliament  thought 
that  was  a  luxury  which  those  who  could  get  rid 
of.  it  by  availing  themselves  of  sub- sect.  7  of 
sect.  98  and  petitioning  Her  Majesty  to  revoke 
the  grant  of  quarter  sessions  on  the  ground  that 
it  was  unnecessary,  and  who  still  wished  to  main- 
tain their  ancient  institutions,  it  was  a  luxury  for 
which  they  might  very  well  be  called  upon  to  pay. 
That  may  be  the  explanation  of  it,  but  it  is  not 
for  me  to  trouble  myself  very  much  about  that. 
The  short  ground  upon  which  I  have  come  to  this 
conclusion  is  that  1  can  find  nothing  in  the  Act 
which  effects  the  transference  which  is  suggested. 
The  answer  to  the  questions  proposed  seems  to  be 
apart  from  authority  clear  enough.  I  confess  on 
looking  into  the  Act  alone  I  did  not  feel  any 
serious  doubt  on  the  subject.  A  difficulty  is 
created  by  the  deci<«ion  of  the  Queen's  Bench 
Division,  given  in  the  year  1891  by  a  court  con- 
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sisting  of  my  brothers  Stephen  and  Williams 
(Be  the  County  Cauneil  of  Kent  and  the  Borough 
of  Sandtoich ;  (1891)  1  Q.  B.  389).  I  have  one 
^neral  observation  to  make  on  that  case  and  that 
18  this :  As  it  seems  to  me  it  cannot  possibly 
have  been  really  exhaustively  argued,  b^ause  I 
find  that  the  arguments  only  took  one  day,  and 
this  case  before  myself  took  a  day,  when  there 
was  only  one  question  out  of  about  some  twenty 
which  had  been  answered  by  the  court  in  this 
case.  It  seems  to  me  to  be  quite  impossible 
to  suppose  that  the  matter  could  have  been 
argued  in  the  same  exhaustive  fashion  in  which 
it  was  areued  before  me;  but  then  thei*e  is 
a  much  better  reason  why  I  cannot  consider 
myself  bound  by  this  decision,  and  that  is  because 
it  seems  to  me  to  be  founded  to  a  very  great 
extent  upon  a  mistake  of  fact,  and  upon  the  sup- 
position  that  the  clause  in  sub-sect.  35,  which 
expressly  provides  for  the  payment  of  costs,  is  to 
be  found  in  sect.  38  instead  of  sect  35,  or  in  both 
of  them,  and  there  seems  to  be  an  extraordinary 
confusion  which  naturally  enough  has  been  in- 
troduced into  the  judgment  in  consequence  of 
that  mistake,  which  is  only  an  illustration  of  this 
kind  of  confusion.  It  is  suggested  that  sect.  169 
of  the  Municipal  Corporations  Act  is  generally 
repealed,  which  is  a  great  mistake,  and  it  is 
treated  as  if  sub-sect,  5  of  sect  35,  which  applies 
clearly  and  exclusively  to  the  larger  boroughs 
having  a  population  above  10,000,  applied  to  the 
smaller  ones.  When  on  the  face  of  it  there  has 
been  an  erroneous  conception  of  that  kind,  it 
is  impossible  for  me  to  treat  the  judgment 
as  binding  upon  myself.  If  it  had  not  been 
for  that  circumstance,  whether  I  agi'eed  with 
it  or  not,  I  should  have  followed  the  judgment 
and  left  the  county  council  to  appeal;  but, 
as  I  do  feel  clear  about  it,  I  propose  to  dis- 
regard that  decision,  and  to  give  a  decision  that 
appears  to  me  to  be  consonant  with  the  Act,  and 
to  be  clearly  what  the  Act  intended  and  says. 
There  remains  the  question  of  the  salary  of  the 
clerk  to  the  justices  in  petty  sessions,  and  that 
stands  upon  a  totally  diffei-ent  footing.  It  is 
provided  for  by  sect.  34  of  the  Local  Grovem- 
ment  Act  of  18o8,  which  hajs  received  a  construc- 
tion from  a  court  of  this  division  in  the  year 
1895  (Be  The  County  Council  of  Herefordshire  and 
The  Toum  Council  of  the  Borough  of  Leominster^ 
71  L.  T.  Rep.  576;  ri895)  1  Q.  B.  43j,  in  which 
the  very  point  under  consideration  has  been 
decided  by  my  brother  Mathew  and  my  brother 
Charles,  sitting  as  a  Divisional  Court,  and  in  is-  * 
much  as  the  judgment  is  open  to  no  criticism  of 
the  kind  to  which  the  other  undoubtedly  is  open, 
I  consider  myself  bound  by  it  in  the  usual  course, 
and  when  I  say  I  consider  myself  bound  by  it,  I 
mean  I  think  it  is  right.  The  conclusion  I  come 
to,  therefore,  is  that  with  regard  to  the  salary  of 
the  clerk  to  the  petty  sessions  it  does  fall  upon 
the  county  council.  With  regard  to  the  otner 
two  salaries  I  think  the  liability  rests  where  it 
was  previous  to  the  Act  of  18o8,  because  that 
Act  to  my  mind  has  made  no  change,  and  it 
therefore  rests  with  the  borough.  Then  there  is 
an  additional  claim  made  on  the  writ  or  state- 
ment of  claim  for  arrears  of  salary  which  have 
been  paid  by  the  borough  authorities  where  the 
county  council  ought  to  nave  paid  them,  and  this, 
as  far  as  my  judgment  is  concerned,  applies  only 
to  the  clerk  of  the  petty  sessional  division.    I 


think  it  is  said  that  the  borough  authorities  were 
under  no  legal  liability  to  pa^,  and  that  is 
clear  enough  if  the  county  council  were  liable  to 
pay,  but  it  seems  to  me  they  could  not  possibly 
allow  their  petty  sessional  business  to  go  on 
without  a  clerk,  and  there  really  was  that 
sort  of  duress  arising  under  the  circumstances 
which  justified  them,  although  they  were  not 
under  legal  liability  in  paying  the  Ealary 
and  calling  upon  the  county  council  to  repay 
theiu.  That,  however,  must  be  qualified  in  my 
judgment,  and  limited  to  such  arrears  as  can  be 
paid  for  by  a  rate  which  can  now  be  made  to 
satisfy  it,  and  that  I  think  it  is  clear,  from 
sect.  68,  sub -sect.  9,  is  limited  to  costs  incurred  or 
having  become  payable  within  six  months  before 
the  date  of  the  precept  of  the  parishes  to  pay  the 
rate,  and,  therefore,  there  cannot  be  judgment 
for  more  than  can  now  be  raised  consistently  with 
this  provision — ^an  amount,  no  doubt,  which  can 
be  agreed  upon,  but  I  cannot  tell  what  it  is.  The 
Act  of  Parliament  has  provided  a  remedy  which, 
if  the  Thetford  council  has  chosen  to  pursue,  it 
would  have  relieved  them  from  this  difficulty,  and 
enabled  them  to  get  all  the  arrears,  to  which  thej 
might  be  otherwise  entitled,  because  the  provi- 
sion is  made  by  sect.  62  for  arbitration  between 
the  various  councils  who  are  affected  by  this  Act 
of  Parliament,  and  this  provision  clearly  covers 
just  such  questions  as  have  arisen  in  the  present 
case.  If  the  corporation  of  Thetford  hail  pro- 
ceeded under  this  sect.  62,  sub-sect.  5  would  have 
enabled  the  county  council  with  the  assent  of  the 
Local  Government  Board  (which  would  no  doubt 
have  easily  been  obtained  under  the  circumstanoes) 
to  pay  it.  I  think,  therefore,  my  judgment  most 
be  a  declaration  that,  so  far  as  regards  the  sala- 
ries of  the  recorder  and  the  clerk  of  the  peace 
the  borough  of  Thetford  is  liable.  So  far  as  regards 
the  salary  of  the  clerk  to  the  justices  in  petty 
sessions  the  county  council  is  liable,  and  there  mart 
be  judgment  for  such  a  sum  as  can  now  be  nuaed 
by  a  precept  made  consistently  with  sect.  68,  sub- 
sect.  9,  that  is  to  say,  six  months  or  something  like 
six  months.  I  cannot  tell  exactly  how  far  it  will 
go  back  or  what  the  amount  will  be,  but  that 
can,  no  doubt,  be  easily  ascertained  between  the 

parties.  Judgment  aceordingly. 

Solicitors  for  the  plaintiffs.  Ford,  Lloyd,  Bari- 
lettf  and  Michelmore,  for  John  Houchen,  Jan., 
Thetford. 

Solicitors  for  the  defendants,  Sharpe^  Parker, 
and  Co. 


Saturday,  Nov.  20,  1897. 

(Before  Lord  Russell,  C.J.,  Wbioht  and 

Dablino,  JJ.) 

BAQLKT    (app.)  V.   BUTCHBB  AND    AHOTHBR 

(resps.).  (a) 

BegietrcUion  of  voters — Parliamentary  franchise 
— Occupiers  list — Description  of  qtudification 
as  "  dwelling-house  joint " — Sufficiency  ofdeserip- 
tion — Bepresentation  of  the  People  Act  1867  (w 
&  31  Vict,  c.  102),  ss.  3,  6,  27— Beprc«e»iaiian 
of  the  People  Act  1884  (48  <»  49  Vict.  e.  3), 
S8.  2,  5. 

Although  6y  reason  of  the  proviso  in  sect  3  of  the 
(a)  B«port64  bj  W.  W.  0am,  Baq.,  BMrriBt«r-al-Law. 
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BaOLEY  (app.)  V.  BiTTCHEB  AND  ANOTHEB  (resps.). 
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Bepre^enicttion  of  the  People  Act  1867  the 
deieription  of  the  qiMlifieation  in  a  claim  for 
ihe  Parliamentary  franchise  as  "  dwelling-house 
joint "  is  bad  as  a  claim  in  respect  of  a  house- 
hold qualification^  such  description  is  nevertheless 
sufietewt,  and  under  it  the  claimant  may  show 
that  in  point  of  fact  he  is  entitled  to  the  101, 
oeeupaHan  franchise  if  the  premises  are  of  the 
required  value. 

Case  stated  by  the  revidinp^  barrister   for  the 
Eastern  Division  of  the  county  of  Wilts. 

The  names  of  the  first  five  persons  in  the 
schedule  hereto  appeared  as  voters  on  Division  I. 
of  the  occupiers  Jist  of  voters  for  the  parish  of 
Preshute,  and  tbe  names  of  the  last  two  persons 
in  the  schedule  appeared  as  voters  on  Division  I. 
of  the  occupiers  list  for  the  parish  of  Pewsey. 
In  each  instance  in  the  third  column  the  nature  of 
the  qualification  was  stated  to  be  "dwelling- 
house  joint." 

All  the  seven  persons  had  been  duly  objected  to, 
the  wording  of  the  objection  being  **  that  the  nature 
of  your  qualification  is  expressly  forbidden  by 
law." 

In  support  of  the  objection  it  was  contended 
that  **  dwelling-house  joint "  was  bad  in  law 
under  the  terms  of  the  30  &  31  Yict.  c.  102,  s.  3— 
eztendt-d  to  counties  by  48  <&  49  Yict,  c.  3,  s.  2 — 
at  the  end  of  which  section  it  is  enacted :  "  Pro- 
vided that  no  man  shall  under  this  section  be 
entitled  to  be  restored  as  a  voter  by  reason  of 
his  being  a  joint  occupier  of  any  dwelling- 
house  " ;  also  that,  in  the  absence  of  an  amending 
claim,  or  of  a  statutory  declaration  under  sect.  24 
of  41  &  42  Yict  c.  26,  no  amendment  of  the  thii-d 
coluntn  could  be  made. 

No  claim  for  amendment  was  made,  nor  was 
there  any  statutory  declaration,  nor  was  the 
revising  barrister  asked  to  make  any  ameodment 

Against  the  objection  it  was  contended  that 
"dwelling-house  joint"  was  a  good  description  in 
law  of  the  qualification,  and  the  cases  of  Town- 
ihend  v.  8t.  Marylehone  Overseers  (25  L.  T.  Bep. 
749;  L.  Rep.  7  G.  P.  143)  and  Druitt  v.  Gossling 
(60  L.  T.  Bep.  325 ;  Fox  &  Smith,  123)  were  relied 
on,  and  also  the  Registration  Order  18^5,  schedule 
2,  paragraph  8  (ii.)  and  paragraph  7. 

In  each  instance  the  dwelling-house  was  used 
only  as  a  residence,  and  was  of  more  than  sufficient 
value  to  give  102.  a  year  annual  value  to  each  joint 
occupier. 

The  revising  barrister  decided  that  the  objec- 
tion was  good  in  each  instance,  and  he  accord- 
ingly expunged  the  names  of  the  seven  persons  in 
the  schedule  from  Division  I.  of  the  occupiers* 
list  of  voters. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  revising  hamster  was  right  or  wrong 
in  his  decision.  If  be  was  right,  tbe  register  is  to 
remain  as  revised  by  him ;  if  he  was  wrong,  the 
names  sdieduled  are  to  be  restored  to  the 
register. 

The  schedule  was  as  follows : 

Paruh  of  Preshute. — Oeeupien  List, — Division  I. 

1.  Name  of  olaimant,  Hossey  Christopher;  place  of 
•hode,  Clatford :  nature  of  qualifioatioD,  dweliing-houae, 
ynnt:  description  of  qnalifyiDg  propertj,  Clatford 
Hooae. 

2.  Hnaeey,  John ;  Clatford  ;  dweUiog-house,  joint ; 
CUtford  House. 
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8.  Hossey,  William  ;  Clatford ;  dwelling-house,  joint ; 
Clatford  House. 

4.  Taylor,  Alexander ;  Manton  Down ;  dwelling-honse, 
joint ;  Bfanton  House. 

5.  Taylor,  Thomas ;  Manton  Down ;  dwelling-honse, 
joint ;  Manton  House. 

Pariah  of  Petoaey. — Occupiers  List. — Division  I, 

6.  Dixon,  Charles;  Pewsey;  dwelling-honae,  joint: 
Sonthoott. 

7.  Dizon,  Henry ;  Pewsey ;  dwelling-house,  joint ; 
Sonthoott. 

W.  Graham  for  the  appellant. — The  only  objec- 
tion taken  here  was  that  the  qualification  stated 
was  forbidden  by  law.  That  question  is  really 
disposed  of  by  the  two  cases  referred  to  namely, 

Toumshend  v.  8t.  Marylehone  Overseers^  25  L.  T. 

Bep.  749  ;  L.  Bep.  7.  C.  P.  143  ;  and 
Druitt    V.    OosiUng,  60    L.    T.    Bep.    325  ;   Fox 

Smith,  123. 

Sect.  27  of  the  Representation  of  the  People  Act 
1832  (2  &  3  Will.  4,  c.  45),  known  as  the  Reform 
Act  1832,  gave  the  parliamentary  franchise  in  cities 
and  boroughs  to  every  person  who  occupied  "  as 
owner  or  tenant,  any  house,  warehouse,  counting- 
house,  shop,  or  other  building"  of  the  clear 
yearly  value  of  not  less  than  101. ;  and  sect.  29 
provided  that  where  any  such  premises  in  any 
city  or  borough  were  jointly  occupied  by  more 
persons  than  one,  as  owners  or  tenants,  each  of 
such  joint  occupiers  should,  subject  to  certain 
conditions,  be  entitled  to  vote  in  respect  of  the 
premises  so  jointly  occupied  if  the  yearly  value  of 
the  premises  were  of  an  amount  which,  when 
divided  by  the  number  of  such  occupiers,  should 
give  a  sum  of  not  lees  than  lOZ.  for  each  occupier. 
The  law  remained  on  that  footing  with  regard  to 
the  occupation  franchise  in  boroughs  down  to  the 
passing  of  the  Representation  of  the  People  Act 
1867  (30  &  31  Yict.  c.  102),  the  scheme  of  which 
was  to  give  the  franchise  to  every  inhabitant 
occupier  in  boroughs.  Sect  3  provided  that  every 
person  who  has  during  the  qualifying  period 
"  been  an  inhabitant  occupier,  as  owner  or  tenant, 
of  any  dwelling-house  within  the  borough,"  should 
have  a  vote,  with  this  important  proviso,  that  *'  no 
man  shall  under  this  section  be  entitled  to  be 
registered  as  a  voter  by  reason  of  his  being  a  joint 
occupier  of  any  dwelling-house,"  the  object  of 
the  proviso  clearly  being  to  prevent  a  number  of 
votes  being  obtained  in  respect  of  one  dwelling- 
house  which  might  be  of  little  value.  Then 
sect.  6  gave  the  occupation  franchise  in  counties, 
providing  that  every  man  should  have  a  vote  in 
a  county  who  has  oeen  for  the  requisite  period 
the  occupier,  as  owner  or  tenant,  of  lands  or  tene- 
ments within  the  county  of  the  rateable  value  of 
12{.  or  upwards  (now  reduced  to  101,  by  sect.  5  of 
the  Representation  of  the  People  Act  1884). 
Then  sect.  27  deals  with  joint  occupation  in 
counties,  having  provisions  similar  to  those  in 
sect.  29  of  the  Act  of  1832  as  to  boroughs.  Sect. 
27  provides :  "  In  a  county  where  premises  are  in 
the  joint  occupation  of  several  persons  as  owners 
or  t^ants,and  the  aggregate  value  of  such  premises 
is  such  as  would,  if  divided  amongst  the  several 
occupiers  as  far  as  the  value  is  concerned,  confer 
on  each  of  them  a  vote,  then  each  of  such  joint 
occupiers  shall,  if  otherwise  qualified  and  subject 
to  the  conditions  of  this  Act,  be  entitled  to 
be  registered  as  a  voter,  and  ...  to  vote  at 
an  election  for  the  county:  provided  that  not 
more  than  two  persons,  being  such  joint  occupiers, 
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shall  be  entitled  to  be  registered  in  reBx>ect  of 
such  premisen,  unless  they  shall  have  deriyed  the 
same  bj  descent,  succession,  marriage,  marriage 
settlement,  or  devise,  unless  thej7  shall  be  bond 
fide  engacred  as  partners  carrying  on  trade  or 
business  therein."  Then  sect.  5  of  the  Represen- 
tation of  the  People  Act  1884  (48  &  49  Yict.  c.  3), 
assimilates  the  occupation  qualification  in  counties 
and  boroughs  by  providing  that:  "Every  man 
occupying  any  land  or  tenement  in  a  county  or 
borough  of  a  clear  yearly  value  of  not  less  than 
lOL  shall  be  entitled  to  be  registered  as  a  voter, 
and  when  registered  to  vote  at  an  election  for 
such  county  or  borough  in  respect  of  such  occu- 
pation," Sui.  Upon  what  we  may  call  the  borough 
sections  of  those  Acts,  the  very  question  which 
arises  in  this  case  was  raised  in  1871  in  the  case 
of  Townshend  v.  Bt,  Marylebane  Ooereeera  {ubi 
sup.).  There  the  qualification  of  a  person  on 
the  li»>t  of  voters  for  the  borough  wa<« 
described  as  "dwelling-house,"  and  the  name 
being  objected  to  the  voter  proved  such  a 
joint  occupation  of  a  dwelling- hou-e  as  amounted 
to  a  qualification  in  respect  of  a  "  house " 
under  sects.  27  and  29  of  the  Act  of  1832, 
and  it  was  held  (Brett,  J.  dissenting),  that 
the  description  of  the  qualification  was  sufficient, 
as  tbe  word  **  house  "  in  those  sections  must  be 
taken  as  a  generic  term,  inclur^in^  the  species 
*'  dwelling-h*  use.*'  If  the  description  had  been 
"  house  and  garden,  joint,'*  or  *  house  and  land, 
joint,'*  then  the  case  of  Druiit  v.  GoBsliag  {ubi 
sup.)  shows  that  it  would  have  been  sufficieut. 
These  cases  therefore  show  that  this  description 
"duelling- house,  joint"  is  a  sufficient  descrip- 
tion, and  as  no  other  objection  was  raised  U\ 
tbese  votes  none  can  be  raised  now.  [He  was 
stopped.] 

Lewis  Thomas  for  the  respondent. — The  dwell- 
ing-house, as  the  cafee  finds,  was  used  as  a  resi- 
dence only,  and  the  sole  question  is  whether 
"  dwelling-house,  joint "  is  a  sufficient  qualifica- 
tion. By  sect.  20  of  the  Act  of  1832,  a  person 
was  entitled  to  be  registered  as  a  voter  for  a 
county  if  he  was  the  occupier  as  tenant  of  any 
lands  or  tenements  for  which  he  was  liable  to  a 
yearly  rent  of  50Z.  or  upwards.  That  remaioed 
the  qualification  in  counties  for  occupiers  with 
value  until  1867,  when  by  sect.  6  of  the  Act  of 
1867  there  was  a  further  extension  by  the  creation 
of  a  new  occupation  franchise  in  owners  or 
tenants  of  the  rateable  value  of  12Z.,  so  that  the 
amount  of  the  50Z.  yearly  rental  under  the  Act  of 
1832  was  reduced  t<>  a  12Z.  rateable  value,  and  that 
remained  the  qualification  in  counties  from  1867 
until  the  Act  of  1884  was  passed.  At  the  same 
time  in  1867  there  was  given  a  new  qualification  as 
to  boroughs  only  by  sect.  3  of  the  Act  of  1867, 
namely,  a  uniform  household  franchise  to  every 
inhabitant  occupier,  as  owner  or  tenant,  of  any 
dwelling-house,  and  the  proviso  at  the  end  of 
the  section  as  to  joint  occupation  of  a  dwelling- 
house  was  intended  to  prevent  the  creation  of 
fagot  votes.  From  1867,  therefore,  until  1884 
thero  was  in  the  counties  an  occupation  qualifica- 
tion of  12L.  and  in  the  boroughs  the  household 
suffrage.  Then  came  the  Act  of  1884,  which 
established  a  uniform  household  and  occupation 
franchise  in  counties  and  boroughs,  bv  extending 
— in  sect.  2 — to  counties  the  household  franchise 
existing  in  boroughs  under  sect.  3  of  the  Act  of 
1867,  and  by  extending — ^in  sect.  5 — to  boroughs 


the  occupation  f  raochiae  existing  under  sect  6 
of  the  Act  of  1867.  From  this  time  we  have  two 
distinct  occupation  qualifications  in  both  counties 
and  boroughs,  namely,  the  qualification  asocea- 
pier,  whether  as  owner  or  tenant,  of  any  land  or 
tenement  of  the  clear  yearly  value  of  lOL,  and  the 
qualification  as  an  inhabitant  householder,  tbat 
is,  as  an  occupier  of  a  dwelling-house.  Tbe 
former  qualification,  called  the  occupation  qualifi- 
cation, in  absolutely  distinct  from  a  claim  in 
respect  of  a  dweUing-house,  called  the  household 
qualification,  which  does  not  permit  joint  occupa- 
tion. The  former  requires  the  premises  to  be  of 
a  certain  value;  the  latter  does  not  require  tb<s 
dwelling-house  to  be  of  any  particular  value.  Tbe 
qualification  claimed  here  is  that  in  respect  of  a 
awe  I  ling-house,  that  is,  the  hoosehold  quali- 
fication, and  the  claim  is,  therefore,  under 
sect.  3  of  the  Act  of  1867,  and  it  is  therefore 
subject  to  the  proviso  at  the  end  of  the  section 
forbidding  joint  occupiers  to  be  registered.  Such  a 
claim,  therefore,  as  "  dwelling-house,  joint "  is 
expressly  forbidden.  The  claim  being  under  sect  3 
in  respect  of  occupation  of  a  dwelling-house, 
the  revising  barrister  would  have  had  no  power 
to  amend  it  into  a  claim  under  sect.  5  of  the  Act 
of  1884  in  respect  of  occupation  of  land  or  tene- 
ments. In  t>ect.  27  of  the  Act  of  1867  there  is  a  pro- 
vision as  to  joiot  occupation  in  counties,  but  it 
is  in  its  term«  confined  to  occupation  of  lands  or 
tenements  in  a  county  of  the  prescribed  valae, 
and  has  noth'Xig  to  do  with  household  qualifica- 
tion. In  the  Kegistration  Order  1895  (Rogers 
16th  edit.,  vol.  I.,  p.  620),  in  the  form  of  the 
precept  given  in  S(*.hedule  2  as  to  the  registration 
of  occupation  electors,  nard  graph  7  (ii.)  deals  with 
joint  occupiers  of  land  or  tenements,  and  para- 
graph 8  (ii.)  with  joint  occupiers  of  a  dweUing- 
house.  [Lord  Bubbbll,  O.J. — In  this  registra- 
tion order,  paragraph  19  (iv.)  (Rogers,  p.  646), 
it  is  said:  **lf  tbe  description  indicates  the 
nature  of  the  qualification,  as,  for  instmce,  if 
a  ten  pounds  occupation  qualification  consists  of 
a  house  and  is  entered  as  a  dwelling-houde,  such 
description  will  be  sufiScient.*']  Townshettd  v.  8t. 
Marylebone  {ubi  eup.)  is  a  wholly  different  case. 
In  that  case  there  was  no  claim  and  no  entry 
on  the  list,  as  a  dw41ing-hoase,  joint,  and  the 
claimant  did  not  sho^v  that  he  was  a  joint  occupier 
of  a  dwelling-house.  The  claim  there  was  a 
good  claim  on  the  face  of  it.  The  claim  here 
is  a  claim  of  something  which  is  not  known  to 
the  law.  In  Druiti  v.  Oossling  {ubi  sup.)  the 
claims  were  for  "  house  and  garden,  joint,"  and 
"  house  and  land,  joint "  ;  aod  I  concede  that-,  if 
the  claims  in  thi-i  case  had  been  in  either  of  those 
forms,  tbey  would  have  been  good  claims. 

Oraham,  in  i*eply,  referred  to  the  judgment  of 
Brett,  L. J.  in  BradUy  v.  Baylis  (46  L.  T.  Rep.  262 ; 
8  Q.  B.  Div.  231),  where  he  explained  hu  judg- 
ment in  Toumshend's  case. 

Lord  Russell,  O.J. — In  this  case  we  have  to 
deal  with  the  point  presented  to  us  in  the  way  in 
which  it  is  presented  to  us,  and  it  is  not  open  to 
us  to  consiaer  objections  which  might  have  been 
taken,  but  which  m  fact  were  not  taken.  It  may 
have  bet-n  that  the  claims  of  the  three  persons 
called  Hussey  could  not  have  been  supported, 
inasmuch  as  this  being  in  a  county,  by  sect.  27  of 
the  Representation  of  the  People  Act  1867  not 
more  than   two  persons   being   joint  occupiers 
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wonld  have  been  entitled  to  be   registered    in 
respect  of  the  premises  unless  they  derived  their 
title  in  one  of    the  ways   there    specified.      It 
may  also  have  been  that  the  claims  in  the  other 
two  cases  may  have  been  the  claims  of  a  father 
and  son,  in  which  case  they  may  not  have  been 
occupiers,  as  owners  or  tenants,  as  the  statute 
requires.     The  short  point  is  this  :   There  is  an 
entry  on  the  occupiers  list  disclosing  the  qualifi- 
cation of  persons  on  that  list,  and  the  qualidca- 
tion  is  '*  dwelling-house,  joint.**    That  being  so,  it 
seems  to  me  that  the  question  is  whether  we  are 
bound  to  treat  this  as  a  claim  for  the  household 
franchise,  in  which  case  it  would  be  bad,  or  to 
treat  it  as  a  claim  for  the  occupation  franchise.    If 
we  treat  it  as  a  claim  for  the  occupation  franchise, 
then  it  seems  to  me  that  there  is  authority  which 
eettles  the  question.    I  think  that  the  decision  in 
TowTuhendy,  St.  MaryUhone  {ubi  sup,) — the  judg- 
ment of  the  majority  of  the  court — covers  this 
caae,  and  covers  it  completely ;   and  that  conclu- 
sion is  supported  by  the  Uter  case  of  Druitt  v. 
Gofding  {ubi  sup.).    The  later  case  of  Bradley  v. 
Beoflis  [ubi  sup.),  cited  for  the  appellant,  shows 
that  Lord  Eaher,  M.R.  (then  Brett,  L.J.).  who 
differed  from  Willes,  J.  and  the  other  members  of 
the  court  in  ToumsheTid  v.  8t.  Marylebone  {ubi 
tup.)  considered  that    decision    as  beai-ing  the 
meaning  which  the  court  placed  upon  it,  namely, 
that  where  there  is  a  qualification  stated  which 
may  in  fact  be  supported  under  the  Act  of  1832, 
the  mere  fact  that  the  word    dwelling  house  is 
naed — whether  with  or  without  the  word  **  joint " 
—will  not  prevent  the  claim  being  good  for  a 
qualification  other  than  the  household  franchise. 
My  attention  has  also  been  called  to  the  case  of 
Ford  V.  Boon  (25  L.  T.  Rep.  830 ;  L.  Rep.  7  C.  P., 
150),  where  the  f^ame  learned  judge  (then  Brett,  J.) 
again  refers  to  the  case  of  Townshend  v.  8t.  Mary- 
lebone {ubi  sup.).    He  therd  sa^s  (L.  Rep.  7  C.  P. 
at  p.  156) :  **  As  to  the  main  point,  I  mu-t  confess 
that,  but  for  the  decision  of  this  ci^rt  in  Tovm- 
thend  v.  8t.  Marylebone  {ubi  sup.),  I  should  have 
had    considerable    doubt.      The  claim   is   in   a 
borough  in  which  there  are  qualifications  in  respect 
of  the  occupation  of  a  house,  and  also  in  respect 
of  an  ownership  of  a  freehold ;  and  the  claimant 
describes  his  qualification  simply  as  *'  house."    It 
was  urged  by  Mr.  Kingdon  that  that  description 
waB  itot  merely  insufficient,  but  that  it  leaves  out 
a  material  part  of  the  qualification,  and  throws 
upon  the  objector  the  burden  of  preparing  him- 
■elf  to  meet  a  claim  before  the  revising  hamster 
which  may  be  put  in  either  of  two  ways ;  and  in 
support  of  his  argument  he  cited  passages  from 
the  judgment  of  Erie.  J.,  in  Daniel  v.  Camplin 
(7  M.  &  G.  167,  at  p.  182 ;  4  L.  T.  Rep.  O.  S.  337), 
snd  of  Williams,  J.  in  Howitt  v.   Stephens  (5 
C.  B.  N.  S.  30,  at  p.  37  ;  32  L.  T.  Rep.  O.  8.  162). 
I  must  confess  1  should  have  thought  the  objec- 
tion a  very  forcible  one,  but  for  the  case  of  Town^ 
shend  V.  St.  Marylebone  {ubi  sup.).    There  the 
claimant,  whose  qualification  was  as  joint  occu- 
pier of  a  house  of  the  value  of  more  than  201,  a 
year,  described  his  qualification  as    **  dwelling- 
house."    Under  that  he  might  clearly  have  shown 
a  qnalification  as  an  inhabitant  occupier  under  the 
Eepresentation  of  the  People  Act  1867  ;  and  the 
decision  of  the  court,  as  I  understand  it,  was  not 
that "  dwelling-house  "  did  not  sufficiently  describe 
thequalification  under  that  Act.  but,  assuming  that 
it  did,  it  also  described  a  qualification  under  the 


old  Reform  Act,  and  might  therefore  be  applied 
to  that  qualification."  It  has  been  conceded  here 
for  the  respondent  that  a  very  slight  variation  of 
the  description  would  have  been  sufficient ;  and 
if  the  description  had  been  "  house  and  land,"  or 
**  house  and  garden,"  for  instance,  that  would 
have  been  a  sufficient  description.  That  being 
so,  the  point  does  not  seem  to  me  to  be  one  of 
substance,  and  it  seems  to  be  in  fact  decided  by 
the  case  of  Townshend  v.  St.  Marylebone  {ubi  sup.). 
I  ought  to  say  that,  even  if  we  dissented  from  the 
decision  in  Townshend  y.  St.  Marylebone  {ubi  sup.), 
we  should  feel  bound  to  follow  it ;  but  we  do  not 
dissent  from  it.  In  our  judgment  the  decision  of 
the  revising  barrister  was  wrong,  and  this  appeal 
ought  to  be  allowed. 

WibioHT  and  Dablino,  JJ.  concurred. 

Appeal  aUovoed.    Leave  to  appeal. 

SoL'oltors  for  the  appellant,  Ayrton  and 
Biscoe, 

Solicitors  for  the  respondent,  Btissell  Cooke, 
and  Co. 


Nov.  1,  11,  23,  and  26, 1897. 

(Before  Wbioht  and  Kenmedt,  JJ.) 

Be  An  Arbitration  betwbbn  the  London 
County  Council  and  the  City  op  London 
Bbewbby  Company,  (a) 

Local  government  —  London  County  Council  — 
Betterment  —  Charges  —  Initial  valuation  — 
Licensed  premises  —  Takings  and  payments--' 
Tying  covenants  —  London  County  Council 
{Tower  Bridge  Southern  Approach)  Act  1895 
(58  &  59  Viet  c.  cxxx.),  s.  36. 

For  the  purpose  of  creating  a  charge  on  properties 
benefited  by  improvements  earned  out  in  pur- 
stiance  of  the  London  County  Council  {Tower 
Bridge  Southern  Approach)  Act  1895,  an  initial 
valuation  was  to  be  made  of  all  the  properties 
affected  apart  from  the  proposed  improvements. 
In  m,ahing  sv>ch  valuation  the  valuer  was  to 
assess  (1)  the  site,  (2)  the  site  and  buildings,  (3) 
the  separate  value  of  the  owner  and  of  every 
lessee  naving  a  term  of  not  less  than  twenty-one 
years  to  run  at  the  date  of  the  valuation  exclud* 
ing  any  trade  interest. 

With  regard  to  takings  and  payments,  and  tying 
covenants  concerning  licenced  premises^ 

Held,  (1)  that  neither  takings  and  payments,  nor 
the  tying  covenant  are  elements  of  the  value  of 
the  site,  and  that  evidence  of  them  should  not  be 
admitted  even  for  the  pwrpose  of  testing  the 
evidence  of  witnesses ;  (^)  that  the  rule  is  the 
same  as  to  takings  and  payments  when  consider- 
ing the  site  and  buildings,  but  as  to  the  tying 
covenant  the  valuatunt  must  be  the  same  whether 
the  tying  covenant  is  considered  or  not,  as  the 
covenant  would  only  affect  the  apportionment 
between  the  lessor  and  the  lessee  ;  (3)  with  regard 
to  the  third  part  of  the  valuation,  namely,  the 
interests  of  the  owner  and  all  lessees  having 
twenty-one  years  unexpired,  the  fact  that  the 
house  is  tied  otight  to  be  considered. 

This  was  a  special  case  stated  by  the  valuer 
appointed  under  the  London  County  Council 
(Tower  Bridge  Soutiiem  Approach)  Act  1895  to 
make  the  initial  valuation. 

(a)  Reported  by  W.  db  B.  Hkubkrt,  Esq.,  B&rriBter-at-Law. 
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By  that  Act,  as  the  improvement  which  it  was 
proposed  to  cany  out  would  mareriallj  increase 
in  valae  the  properties  in  the  neighbourhood,  it 
vas  enacted  that  provision  should  be  made  under 
which,  in  respect  of  such  increased  valuea  chaive 
should  be  placed  on  the  properties  to  which  the 
benefi  8  accrued. 

Accordingly*  in  order  to  carry  out  this  scheme, 
the  council  w^re  to  make  a  specification  of  the 
properties  which  in  their  opinion  have  increased 
in  value,  then  a  valuer  appointed  by  the  Local 
Government  Board  was  to  make  an  initial 
valuation. 

After  the  completion  of  the  improvement  the 
council  are  to  assess  the  properties  at  their 
increased  values,  and  to  place  a  charge  on 
them  at  about  1^  per  cent  of  their  increased 
values. 

An  arbitrator  appointed  by  the  Local  Govern- 
ment Board  is  to  determine  any  differences. 

In  making  tHe  initial  valuation  the  valuer  is, 
first,  to  assess  the  site  apart  from  any  buildings 
thereon.  Secondly,  he  is  to  value  the  buildings 
and  site  apart  from  the  consideration  of  the 
projected  improvement.  He  also  is  to  value 
separately  the  interest  of  the  owners  of  the 
properties  and  of  every  lessee  of  such  having 
a  term  of  not  less  than  twenty-one  years  un- 
expired at  the  date  of  the  valuation  (including 
any  trade  interest),  and  such  valuation  is  to  be 
considered  also  apart  from  the  projected  improve- 
ment. 

The  question  now  arose  as  to  the  application  of 
these  provisions  with  regard  to  two  licensed 
houses,  namely,  the  Old  Bose  and  the  Baven  and 
Swan. 

The  questions  for  the  consideration  of  the  court 
with  regard  to  the  Old  Bose  were :  (1)  Whether, 
according  to  the  true  construction  of  the  Act, 
evidence  of  the  takings  and  payments  of  the 
house  was  admissible,  and  (2)  whether  (the  Old 
Bose  being  let  on  a  lease  whereof  nineteen  years 
are  unexpired  at  a  rental  of  lOUZ.  a  year  subject 
to  the  ordinary  covenant  tying  the  purchacie  of 
malt  liquors  to  the  lessors)  in  ariiving  at  the 
value  of  the  lessors'  interest,  the  valu*3  of  such 
covenant  is  to  be  excluded.  With  regard  to  the 
Raven  and  Swan,  (I)  whether,  according  to  the 
true  construction  of  the  Act,  evidence  of  the 
takings  and  payments  was  admisnible ;  (2)  whether, 
in  art  iving  at  the  lessee's  interest,  all  value  due 
to  the  capacity  to  tie  must  be  excluded. 

These  latter  premises  were  under  a  lease  for  an 
unexpired  term  exceeding  twenty-one  years,  and 
were  without  any  tying  covenant. 

By  the  London  County  Councd  (Tower  Bi-idge 
Southern  Approach)  Act  1895  (58  &  59  Vict, 
c.  cxxx.),  8.  36, 

(8.)  At  least  two  months  before  the  oouDoil  oommenoe 
any  part  of  the  improvement,  and  a«  noon  after  the 
paeeingf  of  this  Act  as  the  ooancil  think  fit,  the  ooancil 
shall  make  under  their  seal  a  speoifioation  of  all  the 
lands  upon  which  they  propose  to  place  a  charge,  and 
which  they  desire  to  include  in  the  aseeasment  hereafter 
mentioned.  Thi^y  shall  give  notice  by  registered  letter 
addreeeed  to  each  owner,  lessee,  or  oooapier  of  any  such 
lands  within  the  improvement  area  as  the  conncil 
include  in  such  specification ;  Thersupon  any  such 
owner,  lessee,  or  occupier  may  apply  to  the  Local 
Government  Board  to  appoint  some  independent  person 
to  make  a  valuation  of  the  several  lands  within  the 
improvement  area  which  the  council  have  included  in  the 


specification;  A  oopy  of  the  speoifioation  shall  be 
delivered  to  the  person  to  |i4>poliited  within  twentj-ODS 
days  after  his  appointment,  and  the  person  so  appoiatsd 
shall  thereupon  after  giving  snch  notioe  or  notices 
as  the  Local  Government  Boctrd  may  direct,  and 
hearing  any  parties  interested  and  applying  to 
be  heard,  proceed  to  make  a  valuation  of  all  tach 
lands,  which  valuation  is  hereafter  referred  to  w 
the  ^'initial  valuation.''  The  proper  cost  of  mak- 
ing the  initial  valuation  ineluding  the  reawmabls 
costs,  charges,  and  expenses  of  all  or  any  of  the  parties 
interested  (to  be  fixed  in  case  of  diiferenoe  by  the  Local 
€h>vemment  Board)  shall  be  paid  by  the  oounoil ;  i^o- 
vided  that  if  withhi  one  month  after  the  service  of  the 
said  notices  no  application  be  made  for  the  appointmsat 
of  a  iMTSon  to  make  the  initial  valuation  the  oomeil 
shall  mttke  such  application  and  the  valuation  shall  bs 
made  acoordingly ;  in  making  such  valuation  the  valosr 
shall  separately  diatanguiah  and  assess  in  each  case  the 
value  of  the  land  apart  from  that  of  any  existing 
buildings  thereon,  and  shall  al»o  value  the  land  and 
buildings  as  a  whole,  and  shall  not  take  into  con8i4)era- 
tion  any  increased  value  accruing  or  supposed  to  aoorae 
to  such  land  or  buildings  from  or  in  consequence  of  the 
improvement,  but  shall  only  take  into  oonsideratioa  the 
view  independently  of  the  improvement,  and  as  if  the 
improvement  bad  not  been  contemplated;  the  valuer 
shall  also  separately  value  the  interest  of  the  owner  of 
any  such  lands,  and  the  interest  of  every  leasee  of  sbj 
such  lands  for  a  term  having  not  lees  than  twen^y-ose 
years  unexpired  at  the  date  of  the  valuation  (exoladiDg 
from  each  such  valuation  any  trade  interest)  and  shall 
not  take  into  oonsideratdon  any  increased  value  aoanung 
or  supposed  to  accrue  to  such  lands  from  oi  in  coofie* 
quence  of  the  improvement,  but  shall  only  take  into 
consideration  the  value  of  the  said  lands  independe&tl/ 
of  the  improvement,  and  as  if  the  improvement  had  not 
been  contemplated;  the  initial  valuation  when  mads 
shall  be  deposited  with  the  clerk  of  the  ooundl,  and 
shall  be  kept  deposited  at  the  county  haU,  and  shall  be 
open  to  inspection  at  all  reasonable  times  by  anj 
persons  and  their  duly  authorised  agents  interested  in 
any  lands  comprised  in  the  said  valuation . 

(4 )  The  oouncil  shall  not  sooner  than  twelve  months 
nor  later  than  three  years  after  the  issue  by  them  of  their 
certificate  of  the  completion  of  the  improvem'int  casse 
to  be  framed  an  assesfement  describing  the  lands  situate 
within  the  improvement  area  and  comprised  in  the  said 
valuation  which  the  council  allege  ought  to  bear  and  pay 
the  said  improvement  charge,  and  the  oouncil  shall  in 
auch  assessment  state  and  specify :  (a)  The  names  of 
the  owners,  lessees,  and  occupiers  of  the  lands  described 
in  the  said  assessment  respectively  so  far  as  thsy  oan  be 
ascertained ;  (b)  The  amounts  by  way  of  charge  whioh 
the  cuuuoil  allege  ought  to  be  charged  upom  such  lands 
respectively.  The  afesescment  shall  contain  a  statement 
of  the  amount  whioh  the  conncil  allege  is  the  enhanosd 
market  value  derived  by  the  lauds  reapeotively  from  the 
improvement ;  the  amount  to  be  proposed  in  the  assess- 
m«nt  as  the  charge  to  be  placed  on  any  lands  under  the 
provisions  of  this  section  shall  be  equal  to  3  per  cent 
per  annum  upon  one- half  of  the  amount  which  the 
council  allege  is  the  enhanced  market  value  derived  by 
the  said  lands  from  the  improvement  after  making  sU 
fair  and  proper  dednc  ioos  for  rates,  taxes,  assessmenti, 
and  impositions  on  the  said  lands  acoording  to  sooh 
increased  value. 

(9.)  If  (a)  any  owner  or  owners  of  any  lands  comprised 
in  the  initial  valnatiou  upon  which  a  charge  is  proposed 
to  be  plaood  who  alone  or  together  have  power  to  sell 
the  fee  simple  of  such  lands,  subject  to  any  lease  or 
leases  thereof  or  (b)  any  such  owner  or  owners  of  any 
snch  lands  and  any  lessee  or  lessees  of  the  sameforatszm 
having  not  less  than  twenty-one  years  unexpired  at  the 
date  of  the  initial  valuation  who  alone  or  together  have 
power  to  surrender  his  or  their  lease  or  leases,  so  that 
the  terma  of  >eara  thereby  created  shall  BMrge  in  the  fee 
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simple  and  inheritanoe  of  snoh  lands,  are  of  opinion 
that  each  charge  ie  greater  than  it  shonld  be  in  refer- 
ence to  the  euhanoement  or  supposed  euhanoement  of 
the  Talne  of  snoh  lands  by  reason  of  the  improvement, 
they  may  at  any  time  within  the  said  period  of  three 
DBOuths  (instead  of  giving  any  notioe  of  objection  under 
tiw  preceding  paragraph  of  this  section)  by  notioe  in 
writing  served  npon  the  oonncil,  require  the  council  to 
purchase  their  estate  and  interest  in  such  lands,  and  the 
oooneil  shall  thereupon  purchase  and  take  the  same 
aoeordingly  at  the  value  specified  in  the  initial  valuation ; 
If  within  one  month  after  the  receipt  of  any  such  notioe 
by  any  owners  or  by  auy  owners  and  lessees  requiring  the 
eoQBcil  to  purchase  their  estate  and  interest  in  any  lands 
in  manner  aforesaid  the  council  shall  elect  to  abandon  the 
proposed  qharge  to  which  such  notice  relates,  the  council 
Buj  give  notice  by  registered  letter,  addressed  to  such 
owners  or  to  such  owners  and  lessees  of  their  intention 
to  abandon  the  same,  and  thereupon  the  council  shall  be 
relieved  frtxn  any  liability  to  purchase  such  lands  or  the 
estate  or  interest  therein  to  which  the  notioe  relates,  and 
the  charge,  so  far  as  relatee  to  such  lands  or  any  estate  or 
interest  therein  of  such  owners  or  such  owners  and 
lessees,  as  the  case  may  be,  shall  be  extinguished,  and 
the  oounoil  shall  give  a  certificate  under  their  common 
seal  that  such  charge  is  extinguished,  which  shall  be 
mffioient  evidence  thereof.  Provided  that  the  council 
Bhall  pay  to  the  owners  or  to  the  owners  and  lessees,  as 
the  case  may  be,  all  costs,  charge*,  and  expenses  reason- 
ably and  properly  incurred  by  them  in  consequence  of 
the  said  landrt  having  been  included  in  the  assessment, 
8uob  costs,  failing  agreement,  to  be  settled  by  a  master 
of  the  High  Court. 

(17.)  The  charge  in  respect  of  any  lands  as  fixed  by 
the  award  shall  (subject  to  the  following  provision)  begin 
to  be  payable  on  the  firttt  day  of  April  or  October  as  the 
case  may  be  next  ensuing  after  the  date  of  the  awa*-d, 
sod  shall  be  payable  thereafter  half-yearly  until  redeemed 
and  satiafied.  The  arbitrator  in  making  the  award  shall 
take  into  consideration  all  the  circumstances  of  the  case, 
and  in  particular  shall  consider  the  several  interests  in 
such  lands  and  the  time  at  which  they  severally  expire, 
and  may  make  the  commencement  of  any  charge  depen- 
dent on  the  expiration  of  any  term  of  years  or  other 
period,  or  on  the  happening  of  any  event  as  he  shall 
deem  fair  and  eqmtable.  The  improvement  charge 
oWged  upon  any  lands  shall  be  apportioned  between 
the  several  parties  having  any  estate  4ir  interest  in  such 
landis  as  they  shall  agree,  or  as  in  the  event  of  no  agree- 
laeot  being  made  or  so  far  as  any  such  agreement  shall 
not  extend  shall  be  determined  by  the  arbitrator,  who 
maj  apportion  th»  incidence  of  such  charge  as  between 
the  freehold  «nd  any  other  estate  or  interest  in  the  lands 
doling  the  period  of  any  existing  term  of  years  for  which 
the  same  is  held  at  the  date  of  the  award. 

BoBonquei,  Q.G.  {Cabahe  with  him)  for  the  Gity 
of  London  Brewery  Gompany . — The  points  in  this 
case  arise  from  the  betterment  clanses  in  the 
liondon  Gounty  Gouncil  (Tower  Bridge  Southern 
Approach)  Act  1895  (58  A^  59  Yict.  c.  cxxx.)  which 
ue  contajned  in  the  36th  section.  The  two 
points  for  tihe  consideration  of  the  court  are 
whether  eTidence  of  takings  and  payments,  and 
of  the  fact  that  the  house  is  tied  or  not,  should 
be  considered  in  arriving  at  the  initial  valuation. 
From  ihe  point  of  view  of  the  owner  that  valuation 
should  be  as  high  as  possible.  All  that  foea  to 
make  the  property  of  value  should  be  considered. 
The  fact  of  takings  and  payments  and  of  tying 
goes  to  that.    He  referred  to 

Dodds  V.  TheAswMment  CommittM  of  South  8h%eld9 
72  L.  T.  Bep.  645 ;  (1895)  2  Q.  B.  138. 

[Weight,  J. — That  case  is  decided  on  the  general 
principle  of  rating.]    That  is  so. 


Lyttelion  for  the  Londou  Gounty  Gouncil. — The 
question  of  tied  or  not  tied  should  not  be  taken 
into  account.    As  to  tied  houses,  see 

ill^on  V.  Monkwearmouth  Shore  Overseers,  23  L.  J. 

177,  M.  G.;4£.  &B.  13; 
Sunderland  Overseers  v.  SunderlaruL  Unionf  18  L.  T. 

Bep.  239. 

These  cases  show  that  "  tying "  is  a  personal 
matter  affecting  trade.  It  is  an  incident  of  trade 
and  does  not  apply  to  the  property  as  such,  there- 
fore it  should  not  be  taken  into  consideration  in 
valuing. 

Bosanguet  in  reply. 

Nov,  26. — ^Weight,  J.  read  the  following  written 
judgment  of  the  court: — Bj  an  Act  passed  in 
1895  (58  &  59  Yict.  c.  cxxx.)  the  London  Gounty 
Gouncil  were  empowered  to  make  certain  street 
improvements.  Sect.  36  of  the  Act  recites  that, 
"  whereas  the  improvement  will  be  effected  out 
of  public  funds  chai'ged  over  the  whole  county, 
and  will  or  may  substantially  and  permanently 
increase  in  value  lands  in  the  neighbourhood  of 
the  improvement  which  will  not  be  acquired  for 
the  purpose  thereof,  and  it  is  reasonable  that 
provision  should  be  made  under  which,  in  re- 
spect or  in  consideration  of  such  increased  value, 
a  chiurge  should  be  placed  on  such  lands '' ;  and 
it  proceeds  to  make  provisiou  for  the  ascertain- 
ment of  the  area  which  will  receive  permanent 
b^iefit  from  the  improvement,  and  for  the  esti- 
mation of  the  increase  of  value  which  will  accrue 
to  each  separate  property  in  that  area,  and  for  the 
assessment  on  the  several  properties  of  an  annual 
charge  representing  such  increase  of  value.  The 
provisions  for  these  purposes  comprise  four  dis- 
tinct operations.  The  council  (sub-sect.  3}  are  to 
make  a  specification  of  the  properties  which,  in 
their  judgment,  will  be  so  increased  in  value. 
Then  (sub-sect.  3)  a  valuer  appointed  by  the  Local 
Government  Board  is  to  make  an  '*  initial  valua- 
tion "  of  each  property  after  hearing  interested 
parties.  Then  (sub-sect.  4)  the  council  are  to 
make  an  assessment  showing  in  the  case  of  each 
property  the  amount  of  enhancement  of  its 
mancet  value  which,  in  the  judgment  of  the 
council,  will  accrue  from  the  improvement  and 
the  amount  of  redeemable  annual  charge  which  is 
to  be  imposed  in  respect  thereof,  being  about  1^ 
per  cent,  on  the  estimated  enhancement.  Lastly, 
an  arbitrator  appointed  by  the  Local  Government 
Board  is  to  determine  any  objections  to  any  of 
the  above-mentioned  matters,  and  also  the  incid- 
ence of  the  charge  as  between  the  parties  having 
various  interests  in  any  property.  Among  the 
provisions  relating  to  the  assessment  of  enhance- 
ment of  value  is  one  (sub- sect.  9)  providing  that 
the  owner  of  any  property  assessed  may,  alone  or 
in  concurrence  with  termors  for  twenty-one  years 
unexpired,  if  dissatisfied  with  the  assessment, 
requii-e  the  council  to  purchase  his  estate  and 
interest  in  the  property  at  the  value  specified  in 
the  "initial  valuation,"  and  thereupon  the 
council  must  either  purchase  as  required  or 
abitndon  the  proposed  charge  on  that  property. 
The  questions  for  decision  in  the  present  case 
arise  in  relation,  not  to  the  specification  or  the 
assessment  by  the  council  or  to  the  final  arbitra- 
tion, but  soleiT  to  the  "  initial  valuation  "  of  the 
properties.  In  making  that  valuation  the  valuer 
is,  firstly,  to  distinguish  and  assess  the  value  of 
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the  site  apart  from  that  of  any  existing  bnilding 
thereon.     He  is,  secondly,  to  value  the  site  and 
bmldings  as   a  whole  without  reference  to  the 
intended  improvement.    He  is,  thirdly,  to  sepa- 
rately value  the   interest  of  the  owner  of   the 
site    and    buildings    and    the   interest    of    any 
lessee  thereof    for  twenty-one  years  unexpired 
(excluding  from  each  such  valuation  any  *'  trade 
interest/'  which  expression  we  understand  to  refer 
to  goodwill,  expectation  of  profit,  and  any  other 
similar  matters  and  the  estimated  value  or  takings 
and  payments),  and  in  doing  so  he  shall  ooly  take 
into  consideration  the  value  of  the  said  site  and 
buildings  without  reference  to  the  intended  im- 
provement.   In  the  present  case  the  premises  are 
used  as  a  public-house.     There  is  not  a  lessee  for 
twenty- one  years,  but  there  is  a  shorter  lease  with 
the  common  tying  covenant.     In  valuing  the  site 
apart  from  the  buildings  on  it,  the  vsJuer  has, 
with  the  assent  of  the  county  council,  taken  into 
consideration  the    fact  that    the    premises    are 
licensed  as  a  public-house,  and  no  question  arises 
on  that  point,  though  it  would  seem  that  this  fact 
if  admissible  at  all  as  an  element  of  value  in  the 
first  or  second  parts  of  the  valuation,  should  be 
considered  as  an  element  of  value  of  the  site  and 
buildings  rather  than  of  the  site  alone.    On  that 
basis  he  has  made  alternative  valuations  of  the 
site,  dependent  on  the  two  questions  whether  the 
takings  and  payments  of  the  public-house  and  the 
fact  that  it  is  tied  are  elements  of  the  value  of  the 
site  or  of  the  site  and  buildings.    It  seems  to  us 
plain  that  neither  of  these  can  be  connidered  in 
valuing  the  site  apart  from  any  existing  buildings 
thereon.    In   the    next  part  of  the  valuation — 
namely,  that  of  the  site  and  buildings  as  a  whole — 
the  same  two  questions  arise.    As  regards  the 
takings  and  payments,  we  think  that  they  cannot 
be  treated  as  elements  of  value  of  the  land  and 
buildings,  t.e.,  as  in  themselves  evidence  of  value, 
and  that  evidence  of  them  should  not  be  admitted 
even  for  the  purpose  of  testing  the  evidence  of 
witnesses.    In  Dodds  v.  Assessment  Committee  of 
South  Shields  (72  L.  T.  Eep.  645  ;  (1895)  2  Q.  B. 
133)  it  was  so  held  with  reference  to  questions  of 
ratin|^,  and  we  think  that  the  nrinciple  of  that 
decision,  although  partly  based  on  practice,  is 
applicable  to  the  present  case.    The  admission  of 
such  evidence  must  tend  to  induce  a  consideration 
of  trade  value  instead  of  the  market  value  of  the 
land    and    buildings.      As    regards    the    tying 
covenant,  we  think  that  the  valuation  of  the  site 
and  buildings  must  in  effect  be  the  same  as  if 
that  covenant  were  considered.    The  real  question 
is,  as  it  seems  to  us,  what  is  the  market  value  of 
the  premises  fit  for  a  public-house,  considered 
apart  from  any  particular  distribution  of    the 
interests  in  it--i.e.,  considered  as  an  unqualified 
freehold?    If ,  indeed,  the  owner  held  subject  to 
a  covenant  not  to  use  the  premises  as  a  public- 
house,  a  different  question  would  arise.    But,  as 
things  are,  the  property  must  be  valued  as  that  of 
a  person  who  is  in  all  respects  a  beneficial  owner. 
The  fact  that  the  house  is  tied  has  not  increased 
its  value,  but  only  amounts  to  this,  that  the  owner 
has  not  parted  with  that  part  of  its  value  which 
consists   of   the   power   to   tie.      The    value  of 
the   premises    is    presumably  the    same   either 
way.      If  the   owner  chooses   to    tie  he    may 
get  less  rent,   but  more  benefit  in  other  ways, 
if  he  does  not  tie  he  may  get  more  rent,  but  less 
of  the  other  benefits.     The  enhancement  of  the 


value  of  the  premises  which  will  result  from  the 
improvement  will  be  the  same,  whether  the  pre- 
mises are  tied  or  not,  though  the  benefit  of  it  mav 
be  differently  apportioned  betw«^en    lessor   and 
lessee ;  and  the  charge  is  intended  to  be  propor- 
tioned to  the  total  eohanoement  of  value.    The 
third  part  of  the  valuation  appears  to  be  intro- 
duced for    the   purposes  of   sub-sect.    (9),   and 
although  it  seems  nrimd  facie  to  be  required  onlj 
when  there  is  a  le-see  for  at  least  twenty-one 
years,  yet  in  order  to  give  full  effect  to  sub-sect  (9) 
it  seems  necessair  to  construe  the  provision  for 
this  third  part  of  the  valuation  as  requiring  in 
every  case  a  valuation  of  the  owner's  interest. 
The  only  alternative  would  be  to  treat  the  owner 
as  interested  to  the  extent  of  the  whole  valuation. 
This  would  not  work  any  injustice  apart  from 
sub- sect.  (9),  because  the  incidence  of  the  chared 
will  be  apportioned  by  the  arbitrator  under  sob- 
sect.  (17);    but  it  would  work    grave  injustice 
under  sub-f»ect.  (9),  because  the  council  would  be 
compelled  either  to  pay  for  much  more  than  what 
the  owner's  real  interest  might  be  or  to  abandon 
the  charge  altogether.     Then  it  only  remains  to 
determine  whetner  in  the  present  case  the  fact 
that  the  house  is  *'  tied  "  ought  to  be  considered 
in  this  third  pari  of  the  valuation.    We  think 
that  it  ought,  in  the   same  manner  as  in  the 
valuation  of  the  site  and  buildings,  though  not 
for  the  same  reasons.     This  part  of  the  valuation 
is  a  valuation  not  of  the  site  and  buildings,  bat 
of  the  owner's  interest  in  them,  and  anything,  not 
beiog  a   trade  interest,  oueht  to  be  considered 
which  affects  the  quantum  of  that  interest.    It  is 
not  so  much  that  the  covenant  is  to  be  valued  as 
that  the  owner's  interest  has  not  been  diminished 
by  alienation  of  the  powers  to  tie.    If  he  had 
leased  the  house  without  tying  it,  his  interest 
would  have  been  less,  unless  he  got  a  compen- 
sating rent.    The  effect,  as  we  understand  the 
matter,  will  be  that  if  the  owner  re(|uires  the 
council  under  sub-sect.  (9)  to  take  his  interest, 
and  they  do  not  abandon  the  charge  on  his  pro- 
perty, they  will  have  to  pay  him  the  value  of  his 
actual  interest  in  the  premises,  and  the  charge 
will  continue,  and  be  apportioned  between  the 
council  and  the  lessees,  just  as  if  the  council  had 
always  been  the  owner  and  as  if  the  existing 
leases  had  been  held  from  them.    We  have  so  far 
dealt  with  the  case  of  the  premises  described  as 
the  Old  Rose.    In  the  case  of  the  Raven  and 
Swan  similar  questions  arise  with  this  exception— 
that  the  premises  are  under  lease  for  an  un- 
expired term  exceeding  twenty-one  years  without 
any  tying  covenant.     This  circumstance  will  not, 
in  our  opinion,  of  itself  affect  the  first  or  second 
part  of  the  valuation,  though  it  may  or  may  not 
be  material  to  be  considered  as  tending  to  show 
that  the  rent  is  or  is  not  a  fair  criterion  of  value. 
But  it  may  be  material  in  the  third  part  of  the 
valuation.     If  the  owner  gets  a  rent  different 
from  the  rent  which  he  comd  get  if  the  premises 
were  tied,  and  if  that  difference  fairly  represents 
the  value  to  the  lessee  of  his  freedom  from  such  a 
covenant,  then  the  existence  or  non-existence  of 
such  a  covenant  would  seem  to  be  immaterial. 
Otherwise  the  value  of   the  interest  of  one  or 
other  party  would  be  increased  or  diminished  as 
the  case  may  be.    The  valuation  will  therefore 
stand  as  a  valuation  according  to  the  last  tables 
in  each  case. 

Judgment  cuxordingly. 
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Solicitors  for  the  City  of  London  Brewery^ 
Western  and  Co. 

Solicitor  for  the  London  County  Council,  W,  A. 
Bhudand, 


CBOWV    CASES    BESEBVSD. 

Nov,  U  and  27,  1897. 

(Before  Lord  Russell,   C.J.,  Wright,   Ken- 
nedy, Darling,  and  Channell,  JJ.) 

Reg.  v.  William  Jones,  (a) 

FaUe  ^eiences  —  Larceny  —  Fraud  —  Credit  — 
Obtaining  goods  by  false  pretences — Obtaining 
credit  by  fraud—U  &  25  Vict  c.  96,  s,  88— 
32  <l  33  Vtct.  c,  62,  s.  13. 

Misrepresentation,  either  by  word  or  by  conduct, 
is  a  necessary  element  in  the  offence  of  obtaining 
goods  by  false  pretences.  JSvidenee,  therefore, 
that  a  person  indicted  under  24  <ft  25  Vict.  c.  96, 
s.  88,  for  this  offence,  obtained  goods  from  an 
intending  vendor,  being  without  the  m^ans  of 
paying  for  such  goods  and  with  the  intention  vf 
defrauding  the  owner,  but  without  making  any 
representation  either  as  to  his  ability  to  pay  or 
his  intentions,  is  not  sufficient  to  support  a  convic- 
tion for  obtaining  such  goods  by  false  pretences. 
Nor,  since  the  owner  intended  to  part  with  the 
property  in  the  goods,  is  it  sufficient  to  support  a 
conviction  for  larceny.  But  such  evidence  is 
sufficient  to  support  a  conviction  for  obtaining 
crtdit  by  fraud  on  an  indictment  under  the 
Debtors  Act  1869  (32  &  33  Vict.  c.  62),  s.  13. 

A  vendor  who  delivers  goods  on  the  terms  that  they 
are  to  be  paid  for  immediately  after  they  have 
been  received  gives  credit  to  the  purchaser. 

Case  stated  by  the  Recorder  of  Worcester. 

The  facte  stated  in  the  case  were  as  follows : 

The  prisoner  entered  a  restaurant  kept  by  one 
William  Crump,  and  asked  for  soup.  He  was 
told  by  Mrs.  Crump  that  she  had  not  got  any 
ready.  The  prisoner  then  said,  "  What  have  you 
gotr* "  and  Mrs.  Crump  replied,  **  Some  uold  lamb." 
The  piisoner  thtrn  said  he  would  hav«*  the  cold 
lamb  aud  half  a  pint  of  sherry,  and  went  upstairs 
to  the  dining-room,  where  he  was  supplied  with 
the  lamb  and  the  sherry.  Haviug  eaten  the  lamb 
and  drank  the  sherry,  the  prisoner  auked  for  and 
was  supplied  with  another  half-pint  of  sherry. 
He  subsequently  asked  for  his  bill,  which  was 
given  to  him,  he  t>aying  nothing.  Shortly  after 
fie  summoned  Williajn  Crump  and  stated  to  him 
that  he  had  no  money  except  one  halfpenny,  and 
oooid  not  pay  the  amount  of  his  bill,  but  was 
expecting  goods  soon. 

The  indictment  on  which  the  prisoner  was 
tried  charged  the  prisoner  in  the  first  count  with 
obtaining  goods  by  false  pretences;  and  in  the 
ieoond  with  fraudulently  obtalniug  credit. 

The  Recorder,  in  charging  the  jury,  directed 
them  on  the  first  count  that  tbey  must  be  satisfied 
that  the  prisoner  intended  by  his  conduct  to  repre- 
wut  that  he  was  of  present  ability  to  pay  for 
the  Lunb  and  the  sherry,  that  he  was  aware  of  his 
vant  of  ability  to  pay,  that  the  food  was  supplied 
bj  Mrs.  Crump  in  consequence  of  the  false  pre- 
tence made  by  the  prisoner,  if  it  existed,  and  that 
there  was  an  intendon  on  the  part  of  the  pri- 
Booer  to  defraud.    And  as  to  the  second  oount» 

(•)  Beportad  bj  A.  A.  Brhcni,  Esq.,  B«rrlii«r-»t-Lftw. 


that  they  must  be  satisfied  that  the  prisoner  was 
without  means,  and  had  in  incurring  a  debt  or 
liability  for  the  articles  supplied  to  him  fraudu- 
lently obtained  credit  from  William  Crump  for 
48.  with  intent  to  cheat  him  of  the  same. 

The  jury  found  the  prisoner  guilty  on  both 
counts. 

jB.  Harington  for  the  prisoner. — As  to  the  first 
count,  the  prisoner  merely  asked  for  the  goods. 
To  censtitute  the  offence  of  obtaining  goods  by 
false  pretences  something  more  than  a  mere 
demand  must  exist.  There  must  be  the  false 
representation  either  by  actual  statement  or  by 
implication,  e.g.,  the  assumption  of  a  disguise,  as 
in 

Reg.  T.  Bomard,  7  C.  &  P.  784. 

The  only  inference  which  can  be  drawn  from  a 
demand  for  goods  is  a  promise  to  pay  in  the 
future : 

Bex  V.  Goodhall,  R.  &  B.  461. 

Here  the  prisoner  made  no  pretence  as  to  an 
existing  fact : 

Reg.  V.  Oi>rdon,  60  L  T.  Bep.  872  ;  23  Q.  B.  DIt. 

354  ;  16  Cox  C.  C.  622  ; 
Beg.  y.  Burrows,  20  L.  T.  Bep.  499 ;  11  Cox  C.  C. 

258; 
Reg.  Y.  Cooper,  86  L.  T.  Bep.  671 ;  2  Q  B.  Div.  510  ; 

13  Cox  C.  C.  617. 

As  to  the  second  count,  the  prisoner  did  not 
obtain  credit.  In  every  transaction  of  purchase 
and  sale  there  must  be  a  time  at  which  the  pur- 
chaser has  the  goods  but  has  not  paid  for  them, 
and  the  test  is,  whether  that  interral  is  sub- 
stantial : 

Reg.  y.  Peters,  54  L.  T.  Bep.  545 ;  16  Q.  B.  Div. 
636  ;  16  Cox  C.  C.  36. 

J.  B.  Matthews  for  the  Crown. — Unless  it  can 
be  shown  that  there  was  no  evidence  on  which 
the  jury  could  have  found  a  verdict  of  guilty  the 
conviction  must  be  affirmed:  {Beg.  t.  Cooper). 
The  case  is  one  of  implied  contract,  a  contract  to 
pay  for  the  goods  when  consumed.  The  cases 
with  regard  to  false  cheques  are  analogous : 

Bex  V.  Jackson,  8  Cimp.  370 ; 
Beg.  y.  Hazelion,  31  L.  T.  Bep.  451;  L.  Bep.  2 
C.  C.  B.  134. 

Reg.  V.  Giles  (11  L.  T.  Rep.  643;  10  Cox  C.  C.  44  ; 
L.  &  C.  502)  shows  that  proof  of  a  misrepresen- 
tation as  to  a  present  ability  is  sufficient  to 
support  a  conviction  for  obtaining  money  by 
false  pretences.  In  Reg.  v.  Murphy  (13  Cox  C.  U. 
290 ;  10  Ir.  Rep,  C.  L.  508)  the  prisoner  sent  half 
a  bank-note,  pretending  that  the  other  half  would 
be  sent ;  while  in  Bea.  t.  Crossley  (2  M.  &  Rob. 
17 ;  2  Lewin  C.  C.  164)  the  prisoner  accepted  a 
bill.  The  conyiction  in  Beg.  t.  Burrows  was 
quashed  on  the  ground  that  there  was  no  evi- 
denoe  of  the  false  pretence  alleged  in  the  indict- 
ment. The  prisoner  was  rightly  convicted  on  the 
second  count,  for  if  he  did  not  obtain  credit  by 
false  pretences,  he  did  obtain  credit  by  fraud. 

Harington  in  reply. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered 
by 

Lord  RussBLL,  C.J. — ^This  case  was  areued 
before  my  brothers  Wriffht,  Kennedy,  Darling, 
Channell,  and  myself,  and  I  have  now  to  deliver 
the  judgment  of  the  court,  The  case  came 
before  the  court  on  a  case  stated  by  the  learned 
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Beoorder  of  Worcester.  The  prisoner  was  in- 
dicted on  an  indictment  containing  two  coants. 
The  first  count  was  for  obtaining  goods  by 
false  pretences ;  the  second  was  for  fraudulently 
obtaining  credit.  The  facts  of  the  case  to 
which  I  shall  presently  refer  are  set  out  fully 
in  the  case  stated.  The  jury  convicted  the 
prisoner  on  both  counts,  and  the  learned  recorder 
sentenced  the  prisoner  to  two  periods  of  impri- 
sonment with  hard  labour,  to  run  concur- 
rently. The  question  is,  whether  the  oonyiction 
on  either  count,  or  on  both,  can  be  sustained.  In 
other  words,  whether  there  was  evidence  on  which 
the  jury  could  find  the  prisoner  guilty  of  either 
of  the  offences  charged  or  of  both.  The  facts 
were  shortly  these:  The  prosecutor  kept  a  re- 
freshment-house in  the  High-street  of  Worcester. 
On  the  30th  June  the  prisoner  went  into  the 
house  and  asked  for  soup.  He  was  told  there 
was  none  ready.  He  then  asked  what  they  had 
got,  and  was  told  cold  lamb.  He  thereupon 
ordered  some  cold  lamb  and  half  a  pint  of  sherry 
and  went  upstairs,  where  he  was  supplied  with 
these  provisions  and  consumed  them.  He  subse- 
quently rang  the  bell  and  ordered  another  half- 
pint  of  sherry  which  was  supplied  and  which  he 
drank.  He  then  again  rang  and  asked  for  his 
bill;  and  the  bill,  amounting  to  four  shillings, 
was  handed  to  him.  And  after  a  further  interval 
he  said,  as  was  the  fact,  that  he  had  no  money 
except  one  halfpenny.  It  is  to  be  observed  that 
all  tne  man  did  was  to  go  into  the  place,  order 
food,  eat  it  and  not  pay  for  it.  No  question  was 
put  to  him  by  the  prosecutor,  no  inquiry  was 
made,  and  no  statement  was  made  by  the  prisoner. 
The  question  is,  whether  that  can  be  regarded  as 
a  state  of  things  justifying  a  jury  in  finding  that 
the  prisoner  obtained  these  consumable  abides 
by  raise  pretences.  We  do  not  wish  to  say  one 
word  to  weaken  the  effect  of  the  cases  whic^  show 
that  there  can  be  false  pretences  by  conduct,  as 
in  the  well-known  cap  and  gown  case,  where  the 
prisoner  wore  a  cap  and  gown  with  the  intention 
of  leading  persons  to  believe  that  he  was  a  member 
of  the  University ;  or  again,  the  numerous  cases  as 
to  cheques  given  on  a  bank  where  the  defendant 
must  have  known  of  the  want  of  funds  to  meet 
the  cheque.  But  in  the  present  case  there  was  no 
statement  on  the  part  of  the  prisoner.  And  we 
think  that  it  ought  not  to  have  been  left  to  the 
jury;  in  other  words,  that  there  was  no  evidence 
that  the  prisoner  obtained  these  goods  by  false 
pi*etences.  The  Act  under  which  the  prisoner 
was  indicted  on  the  first  count  (24  &  ^5  Vict. 
c.  96)  provides,  by  sect.  88,  that  if  upon  the  trial 
of  a  person  indicted  for  obtaining  goods  by  false 
pretences  it  is  proved  that  he  obtained  the  goods 
in  any  such  manner  as  to  amount  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be 
acquitted ;  in  other  words,  if  the  facts  show  that 
the  defendant  committed  larceny  he  may  still  be 
convicted.  But  in  this  case  the  court  is  of 
opinion  that  the  prisoner  did  not  commit  larceny ; 
because  it  is  clear  that  the  prosecutor  parted  and 
intended  to  part,  not  only  with  the  possession  of 
the  goods,  but  also  with  the  property  in  tiiem. 
We  therefore  think  that  the  finding  of  the  jury 
cannot  be  sustained.  The  second  count  was  under 
different  statute.    It  was  framed  under  the 
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Debtors  Act  1869  (32  &  33  Vict.  c.  62),  which 
provides,  by  sect.  13,  that  *'any  person  shall  in 
each  of  the  cases  following  be  deemed  guilty  of 


a  misdemeanour,  and  on  conviction  thereof  sbaU 
be  liable  to  be  imprisoned  for  any  time  not  ex- 
ceeding one  year  with  rr  without  hard  labour." 
The  first  of  these  cases  is  this :  "  If  in  incurring 
any  debt  or  liability  he  has  obtained  credit  unde** 
false  pretences,  or  by  means  of  any  other  fraud.** 
There  are  three  elements  in  the  offence — ^firat, 
incurring  a  debt  or  liability ;  secondly,  obtaining 
credit ;  lastly,  there  must  lie  fraud.  There  is  no 
doubt  that  the  prisoner  did  incur  a  debt.  TheM 
was  clearly  an  implied  promise  to  pay  for  the  pro- 
visions. Now,  did  he  obtain  credit?  In  onr 
opinion  he  did.  It  was  open  to  the  prosecutor  to 
sa^  that  he  would  not  furnish  the  goods,  or  he 
might  have  insist(»d  on  payment  immediately 
after  furnishing  the  goods.  But  he  did  neither; 
he  relied  on  the  willingness  and  readiness  of  the 
prisoner  to  pay  in  the  ordinary  way  after  con- 
suming the  goods.  It  does  not  appear  that  the 
period  of  the  credit  was  other  than  very  short; 
out  that  is  immaterial.  Finally,  was  there  fraud  ? 
We  think  there  was  ample  evidence  to  justify  the 
jury  in  arriving  at  the  conclusion  at  which  thej 
did,  that  the  prisoner  was  guilty  of  fraud.  The 
man  goes  into  a  refreshment-house,  orders  food  in 
the  ordinary  way,  obtains  it,  and  eats  it  He 
knows  the  ordinary  practice  at  such  places.  He 
knows  that  the  goods  are  supplied,  not  from  any 
knowled^  of  him*  personally  or  from  any  trast 
reposed  in  him,  but  upon  the  expectation  that 
the  goods  will  be  paid  for  in  the  ordinary  way. 
The  jury  found,  and  were  justified  in  finding, 
that  when  he  ordered  the  goods  he  had  no  inten- 
tion of  paying ;  or,  in  other  words,  that  he  intended 
to  cheat  and  was  guilry  of  fiuud.  For  these 
reasons  we  think  that  the  conviction  on  the  second 
count  was  right  and  must  be  sustained. 

ContncHon  on  second  count  affirmed. 

Solicitors  for  the  Crown,  Arrowemith,  Matmi, 
and  Coombee. 

Solicitor  for  the  prisoner,  /.  SlaUard,  Clerk  of 
the  Peace,  Worcester. 


Saturday,  Bee,  11,  1897. 

(Before  Lord  Russell,  C. J.,  Hawkins,  Mathiw, 
Grantham,  and  Darling,  J  J.) 

Rbq.  v.  Cox.  (a) 

Practice — Indictment  —  Evidence  —  Certificate  of 
hirth — Proof  of  age — Cruelty  to  children^ 
Custody  or  charge  of  child — 57  A  58  Vict.  e.  41. 

An  indictment  on  which  several  defendants  an 
charged  may  contain  counts  charging  offences 
against  individual  prisoners  as  toell  <m  cowUt 
charging  dU  the  prisoners  jointly .  If  it  is  likely 
that  injustice  may  be  caused  to  any  prisoner  by 
trying  all  the  prisoners  toaether,  the  court  may 
order  the  prisoners  to  he  ined  separately. 

Whether  a  person  has  the  custody,  charge,  or  care 
of  a  chiCi  is  a  question  of  fact ;  the  age  of  a 
person  m>ay  he  proved  bv  any  lawful  evidence ; 
the  production  of  a  certificate  of  registration  of 
birth  is  not,  therefore,  essential  in  cases  where 
the  age  of  a  person  is  to  be  proved. 

Semble,  the  neglect  made  penal  by  the  Prevention 
of  Cruelty  to  Children  Act  1894  (57  &  58  Viet,  c 
41),  s.  1,  M  vnlful  neglect. 

This  was  a  case  stated  by  the  ohainnan  of  the 

(a)  Btporlad  by  A.  A.  Bsthukb,  B«q.,  BuTist«r4t-LAir. 
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Woroeeterahire  Qaarier  Sessiona,  and  the  foUow- 
inff  are  tfae  material  facts : 

Frederic  Cox  and  Isabella  Cox  were  indicted 
for  offences  under  the  Prevention  of  Cruelty  to 
Children  Act  1894  (67  &  58  Vict.  c.  41). 

The  indictment  contained  nine  counts. 

The  second  charged  that  both  the  defendants, 
"being  persons  over  the  age  of  sixteen  jears 
respectively,  and  havinsr  the  custody  and  charge 
of  a  certain  child,  to  wit,  Thomas  Enoch  Cox,  a 
boT  under  the  age  of  sixteen  years,  did  unlaw- 
folly  and  wilfully  neielect  such  child  in  a  manner 
likely  to  cause  such  child  unnecessary  Buffering." 

The  third  count  charged  the  defendants  with 
wilfully  neglecting  the  child  in  a  manner  likely 
to  cause  injury  to  his  health ;  while  the  sixth, 
asTenth,  eighth,  and  ninth  counts  also  charged 
the  defendants  jointly  with  these  offences  in 
respect  of  other  children. 

The  fourth  and  fifth  counts  charged  the 
offences  against  Isabella  Cox  with  respect  to 
another  child. 

The  defendants  were  husband  and  wife  living 
together,  but  one  of  the  children  was  the  man's 
illegitimate  child  and  another  the  illegitimate 
child  of  the  woman.  The  other  children  were 
ittue  of  the  marriage. 

The  man  was  a  latx>urer,  and  was  absent  from 
home  all  day. 

Evidence  was  ei^en  at  the  trial  by  persons  who 
had  seen  the  children  that  they  were  in  a  filthy 
condition  and  infested  with  Vf.rmin,  and  that  the 
room  in  which  they  slept  and  their  bedding  were 
filthy. 

One  of  the  children,  an  infant  in  arms,  was 
produced  in  court.  With  regard  to  the  others, 
witnesses  stated  that  they  had  seen  the  children 
and  believed  them  to  be  under  sixteen  years  of 
age,  and  the  mistress  of  a  public  elementary 
achool  stated  that  the  eldest  children  attended 
the  school,  and  that  she  believed  them  to  be 
^thin  the  statutory  age  limit  for  such  schools. 
This  age  is  "  not  less  than  five  years  nor  more 
than  thirteen  years"  (33  &  34  Vict.  c.  75), 
B.  74  (1). 

The  jury  acquitted  Frederic  Cox,  but  convicted 
laabeDa  Ciox. 

The  questions  for  the  court  were  {inter  cUia) : 
1.  Was  the  indictment  bad  for  includinff 
separate  charges  against  each  prisoner  as  weU 
HS  joint  charges  against  both  prisoners  ?  2.  Was 
the  female  prisoner  a  person  who  had  the  custody, 
charee,  or  rsxe  of  the  childr^  n  within  the  statute 
(57  &  58  Vict.  c.  41)  P  4.  Was  there  any  legal 
evidence  of  the  age,  (a)  of  the  children  (6)  of  the 
parents,  to  go  to  the  jury  ? 

Other  questions  were  stated,  but  were  not 
argued  before  the  court. 

Stamford  Hutton  for  the  prisoner  — There  was 
a  general  verdict  of  ** guilty"  against  Isabella 
Ooz  on  all  the  counts.  Isabella  Cox  was  not 
responsible  for  the  man's  illegitimate  child,  yet 
the  defendants  were  jointly  indicted  in  counts  1 
and  2  for  an  offence  against  that  child.  For  this 
reason  the  indictment  is  bad : 

fi.  V.  PhiUipt,  2  Str.  921. 

The  husband  was  the  person  who  had  the  custody, 
charge,  and  care  of  the  children : 

Beg.  V.  WhiU,  24  L.  T.  Rep.  637  ;  L.  Eep.  1  C.  C. 
311 ;  12  Cox  C.  C.  83. 

The  age  of  the  parents  and  of  the  children  was 
Mag.  Cas.— Vol.  XVIII. 


not  proved.  In  every  case  the  best  evidence  only 
can  oe  received,  and  the  best  evidence  of  age  is 
the  production  of  a  certificate  of  the  registration 
of  birth,  coupled  with  evidence  of  identity : 

Reg.  V.  Wedge,  5  C.  A  P.  298. 
Clarke  JBToZZ,  for  the  Crown,  was  not  called  on. 

Lord  Russell,  C.J. — ^This  case  comes  before 
us  on  a  case  stated  by  the  chairman  of  the  Wor- 
cestershire Quarter  Sessions,  and  we  have  only  to 
deal  with  the  ]points  on  which  we  are  asked  to  ex- 
press our  opinion.  But  I  think  it  right  to  observe 
that  it  was  at  least  open  to  Question  whether 
the  direction  given  by  the  leamea  chairman  to  the 
jury  which  is  set  out  in  paragraph  11  of  the  case 
is  the  proper  direction.  That  direction  was  as 
follows:  "I  told  the  jury  that,  if  they  were  of 
opinion  on  the  evidence  that  the  prisoners  knew 
that  the  children  were  infested  by  vermin,  that 
the  presence  of  such  vermin  was  the  result  of 
neglect  or  absence  of  reasonable  care  in  looking 
after  the  children,  and  that  the  present^  of  such 
vermin  caused  the  children  unnecessary  suffering 
that  reasonable  cdu^  would  have  prevented,  they 
could  convict  the  prisoners."  The  proper  direc- 
tion is  to  follow  the  words  of  the  statute,  which 
are  that,  if  any  person  "  wilfully  assaults,  ill-treats, 
neglects,  abandons,  or  exposes  "  a  child,  he  shall 
be  guilty  of  a  misdemeanour.  The  assault  must 
bn  wilful,  and  it  follows  that  the  ill-treatment 
or  neglect  must  be  wilful  The  first  point  on  which 
we  are  asked  to  express  our  opinion  is,  whether  the 
indictment  is  bail  because  it  contains  counts 
charging  the  d*'fendants  jointly  as  well  as  counts 
in  which  the  defendants  are  charged  singly.  It 
is  a  well-established  principle  of  law  that  there 
may  be  in  one  indictment  against  several  defen- 
dants counts  charging  individual  prisoners  sepa- 
rately and  counte  charging  all  the  pnsoners 
jointly.  This  is  clear  from  the  case  of  B.  v. 
Kingston  (8  East,  411.  It  may  in  some  cases  work 
injustice,  as  where  the  evidence  of  one  prisoner  is 
necessary  for  the  defence  of  another ;  and  thera 
may  be  cases  in  which  there  is  some  danger  of  the 
jury  convicting  a  prisoner  on  evidence  which  is 
only  admitted  against  ano*  her.  Bat  in  such  cases 
the  court  has  power  to  order  that  the  prisoners  be 
tried  separately.  The  next  question  submitted 
to  us  is,  was  the  female  prisoner  a  person  who 
had  the  custody,  char^,  or  care  of  th(5  children  P 
There  was  ample  evidence  on  which  the  jury 
might  find  that  she  had  the  custody  and  charge 
of  the  children,  and  whether  she  had  the  custody 
or  charge  is  a  question  of  fact,  she  was  not 
indicted  as  a  person  having  the  care  of  the 
children.  We  are  then  asked  whether  there  was 
any  legal  evidenct*  of  the  age  of  the  children,  and 
of  the  parents.  A  certificate  of  birth  coupled 
with  evidence  of  identity  is  legal  evidence  of  the 
age  of  the  person  mentioned  in  it;  but  that  is 
not  the  only  way  in  which  the  ag«)  of  a  person 
may  be  proved.  It  may  be  proved  by  any  lawful 
evidence,  and  in  this  case  there  was  the  evidence 
of  persons  who  had  seen  the  children  and  evidence 
that  the  eldest  attended  a  public  elementary 
school.  As  to  the  age  of  the  parents,  to  state  the 
question  is  to  answer  it.  The  parents  were  in  the 
dock,  and  the  jury  wei-e  able  to  judge  from  their 
appearance  as  to  whether  they  respectively 
exceeded  sixteen  years  in  age. 

Hawkins,   Mathbw,  Qbantham,  and  Dae- 
LING,  J  J.  concurred.  Conviction  affirmed, 
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Solicitor  for  the  Crown,  W.  Moreton  Phillips, 
agent  for  Coleman  and  Whiteley,  Redditch. 
Solicitors  for  the  prisoner,  Clarke  and  BlundeU 


Saturday,  Dec.  11,  1897. 

(Befoi-e     Lord     Rtjs8ELL,     O.J.,     Hawkins, 
Mathew,  Grantham,  and  Darling,  J  J.) 

Reg.  v.  West,  (a) 

Indictment — Commencement  of  prosecution — Rape 
— Defilement  of  girl  under  sixteen  —  Greater 
offence  including  the  lesser — 48  &  49  Vict.  c.  69, 

SS,  O,  i7. 

A  prosecution  for  rape  is  in  fact  a  prosecution 
for  any  of  the  offences  of  which  a  person  tried 
on  an  indictment  for  rape  may  he  found 
guilty. 

Although  then  it  is  provided  by  the  Criminal 
Law  Amendment  Act  1885  (48  &  49  Vict.  c.  69), 
s.  5,  tJiat  a  prosecution  for  an  offence  under 
sect.  5  (1)  shall  not  be  commenced  more  than 
three  months  after  the  commission  of  the 
offence,  a  person  originally  charged  with  rape 
within  the  period  limited  may  be  subsequently 
convicted  of  the  offence  under  sect.  5(1). 

Case  stated  by  Sir  Walter  Phillimore,  Bart.. 
Commissioner  ot  Assize  at  Durham. 

The  material  facts  stated  were  as  follows: — 
On  the  25th  Nov.  the  prisoner  was  tried  on  an 
indictment  chargini;  an  offence  uader  sect.  5  (1) 
of  the  Criminal  Liaw  Amendment  Act  1885  (48  & 
49  Vict.  c.  69),  alleged  to  have  been  committed  on 
the  19th  July. 

The  prisoner  was  charged  before  the  magis- 
trates with  rape,  and  was  committed  for  trial  on 
that  charge,  bat  the  bill  submitted  to  the  grand 
jury  and  the  indictment  found  by  them  charged  an 
offence  under  sect.  5  (1)  of  the  Criminal  Law 
Amendment  Act  1885. 

At  the  close  of  the  case  for  the  prosecution, 
counsel  for  the  prisoner  submitted  that,  inasmuch 
as  the  prisooer  had  been  origiaally  charged  with 
rape,  and  not  with  the  offence  charged  in  the 
indictment,  no  prosecution  had  been  commenced 
before  the  bill  oad  been  preferred  to  the  grand 
jury,  and  that,  therefore,  by  reason  of  the 
provision  contained  in  that  section  no  prosecu- 
tion shall  be  commenced  for  an  offence  under 
sub- sect.  1  of  the  section  more  than  three  months 
after  the  commission  of  the  offence,  the  prisoner 
was  entitled  to  be  discharged. 

The  learned  commissioner  overruled  the  objec- 
tion, and  the  jur^  found  the  prisoner  guilty  of  the 
offence  charged  in  the  indictment. 

Meynell  for  the  Crown. — Sect.  9  of  the  Criminal 
Law  Amendment  Act  1885  provides  that  a  person 
charged  with  rape  may  be  convicted  of  an  offence 
under  sect.  5  of  the  Act.  The  prisoner  being 
charged  with  rape  wa<«  charged  with  an  offence 
which  included  the  off f nee  under  sect.  5.  The 
prosecution  was  therefore  commenced  when  the 
prisoner  was  charged  before  the  magistrates.  He 
refered  to 

Beg.  V.  Willace,  1  East.  P.  C.  186,  note. 

The  prisoner  was  not  represented. 

Lord  Russell,  C.J. — The  fact  being  that  the 
prisoner  had  committed  an  offence  against  the 

(a)Beport6d  by  A.  A.  Bkthuns.  Esq.,  BarriBter-&t-Law. 


person  of  a  girl  under  the  age  of  sixteen,  upon 
the  hearing  before  the  magistrates  they  came  to 
the  conclusion  that  there  was  evidence  justifying 
them  in  committing  him  for  trial  on  a  charge  of 
rape.    He  was  so  committed,  but  apparently  on 
consideration  the  authorities  came  to  the  conclu- 
sion that  the  evidence  would  not  support  a  charf^e 
of  rape,  and  accordingly  the  indictment  preferred 
against  the  prisoner  charged  an  offence  under 
sect.  5  (1)  of  the  Criminal  Law  Amendment  Act 
1885.    At  the  moment  when  this  indictment  went 
before  the  grand  jury,  more  than  three  months 
had  elapsed  since  the   offence   was  committed. 
Sect.  9  of  the  Criminal  Law  Amendment  Act 
1885  (48  &  49  Vict.  c.  69)  provides  that,  if  upon 
the  trial  of  any  indictment  for  rape  the  jury  are 
satisfied  that  the  defendant  is  guilty  of  an  offence 
under  sect.  5  of  the  Act,  but  is  not  guilty  of  the 
felony  charged  in  the  indictment,  the  jury  may 
acquit  the  defendant  of  the  felony  and  find  him 
guilty  of  the  offence  under  sect  5   If,  then,  instead 
of  taking  this  course  of  indicting  the  prisoner  for 
an  offence  uuder  sect.  5  of  the  Act,  the  prosecu- 
tion had  indicted  him  for  rape,  he  could  have  pro- 
perly been  convicted  of  the  lesser  offenc**.    But 
this  indictment  was  in  form  an  indictment  for  an 
offence  under  sub-sect.  1  of  sect.  5  of  the  Criminal 
Law  Amendment  Act  1885,  and  the  proviso  to 
that  section  is,  that  no  prosecution  for  any  of  the 
offences  therein  mentioned  shall  be  commenced 
more  than  three  months  after  the  commission  of 
the  offence.     The  question  is,  therefore,  was  the 
prosecution  in  this  case  commenced  within  three 
months  of  the  commission  of  the  offence  ?   A 
prosecution  for  rape  is  a  pi'osecution,  in  fact,  for 
any  of  the  offences  of  wluch  the  person  charged 
on  an  indictment  for  rape  may  be  found  guilty. 
Omne  majus  in  se  minus  continet.    In  this  case, 
therefoi'e,  the  prosecution  was  commenced  when 
the   man  was    charged  before  the  magistratea. 
The  magistrates  were  justified  in  thinking  that 
even  if  the  evidenc<»  might  prove  to  bn  insiimcient 
to  support  &  conviction  for  rape,    the  prisoner 
would  suffer  no  injury  if  an  indictment  ou  wbi  ;h 
he  might  be  convicted  of  a  lesser  offenoe  were 
preferred  against  him. 

Hawkins,  Mathbw,  Grantham,  anl  Dar- 
ling. J  J.  concurred.  Conviction  affirmed. 

Solicitor,  Solicitor  to  the  Treasury, 


JUDICIAL  COMMITTEE  OF  THE 
FBIVT  COUNCIL. 

Feb.  25  and  Nov.  19, 1897. 

(Present:  The  Eight  Hons.  the  Lord  Chancellor 
(Halsbui7),  Lords  Watson,  Hobhouse,  and 
Davby,  and  Sir  R.  Couch.) 

Brown  v,  Attorney-General  for  New 

Zealand,  (a) 

ON  appeal  from  the  court  of  appeal  of 

NEW   ZEALAND. 

Criminal  law — Wife   assisting  husband  in  com- 
mission of  crime — Marital  control. 

The  mere  fact  of  coverture  raises  no  presumption  of 
compulsion  by  the  husband. 

(a)  Reponea  by  C  E  Maldbm,  Esq.,  BarriatfeiHkt-Law. 
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Where  the  evidence  shoioed  that  a  wife  voluntarily 
aided  in  arrangements  leading  up  to,  and  in- 
tended  to  assist,  the  commission  of  a  criminal 
offence  b^  her  husband  : 

Held  {affirming  the  judgment  of  the  court  below), 
that  she  was  rightly  convicted,  and  that  no 
question  as  to  m^irital  control  should  have  been 
left  to  the  jury. 

This  was  an  appeal  against  a  decision  of  the 
Court  of  Appeal,  Wellington,  New  Zealand,  which, 
upon  a  case  reserved,  affirmed  the  conviction  of 
the  appellant. 

On  the  4th  Dec.  1895,  in  the  Supreme  Court  at 
Wt-Uington,  Annie  Brown  was  charged  jointly 
with  her  bunband,  and  pleaded  not  guilty  to  the 
following  indictment : 

The  jurors  fur  oar  Lady  the  Qaeen  present  that  Job  a 
Henry  Brown  and  Annie  Brown  on  or  about  the  tetith 
diy  of  Ang^nt  in  the  year  of  our  L  rd  one  tboohand 
eight  handr«d  and  ninety •fi?e,  at  WelliD^t-n,  with 
intent  to  procure  the  miaoarriafie  of  a  certain  woman, 
to  wit,  one  J.  A.  E  ,  nolawfally  did  use  a  certain  instra- 
ment  to  the  jurors  aforesaid  unknown. 

And  the  jurors  aforesaid  do  further  present  that  the 
isid  John  Henry  Brown  and  Annie  Brown  afterwards, 
to  wit,  on  or  about  the  day  and  year  aforesaid,  with 
intent  to  procure  the  miscarriage  of  the  said  J.  A.  £., 
did  use  certain  means  to  the  jurors  aforesaid  unknown. 

The  appellant  was  tried  separately  from  her 
husband.  J.  A.  E.  was  called  as  a  witness  for  the 
prosecution.  It  appeared  from  her  evidence  that 
in  the  month  of  Aug.  1895  she  believed  herself  to 
be  three  months  pregnant.  In  con^equHn<*e  of 
previous  coiTespondence  with  a  Dr.  W.,  Welling- 
tou.  she  left  home  on  Friday,  the  9th  Aug.,  and 
drove  to  the  address  given.  There  she  was 
received  by  the  appellant,  who  asked  her  name, 
and  showed  her  into  a  room  where  she  had  un 
interview  with  Dr.  W.  She  was  then  taken 
upstairs  into  a  bedroom  by  the  appellant,  who 
waited  on  her  so  long  as  she  remained  in  the 
house.  Next  day  the  appellant  told  her  that 
another  doctor  was  coming  to  perform  the  opera- 
tion, as  Dr.  W.  did  not  approve  of  such  operations. 
Accordingly  the  male  prisoner  arrived,  and  told 
her  that  he  would  be  back  again  directly,  and  she 
was  to  pay  Mrs.  Brown  the  fee.  She  paid  the 
appellant  252.,  and  on  his  return  the  male  prisoner 
performed  the  operation,  which  she  described. 
The  appellant  continued  to  attend  her.  On  Wed- 
nesday the  witness  left  her  bed,  and  on  Friday 
she  went  home. 

The  appellant  was  not  present  when  the  opera- 
tion was  perform*- d,  nor  on  any  of  the  occasions 
when  medicine  was  brought  to  the  witness,  but 
Qpon  the  iinding  of  the  jury  under  the  direction 
of  Prendergast,  C.J.,  who  tripd  the  case,  it  must 
be  taken  that  she  was  perfectly  cognisant  of  the 
purpose  for  which  E.  came,  and  of  the  general 
nature  and  object  of  the  operation  which  was 
performed. 

On  the  application  of  the  appellant's  counsel  the 
Chief  Justice  reserved  a  case  for  the  opinion  of 
the  Court  of  Appeal,  the  material  part  of  which 
was  as  foUows : 

This  is  a  case  fstated  under  sub- sect.  6  of 
sect  412  r>f  the  Criminal  Code.  Annie  Brown  was 
indicted  jointly  with  John  Henry  Brown  that 
tbey  with  intent  to  procure  the  miscarriage  of  a 
certain  woman  named  in  the  indictmt^nt,  unlaw- 
fnlly  did  use  a  certain  instrument.    In  a  separate 


count  the  same  persons  were  charged  with  using, 
with  like  intent,  certain  other  means  to  the  jury 
unknown. 

A  separate  trial  was  applied  for  on  behalf  of 
the  two :  the  application  was  granted.  Annie 
Brown  was  ti-ied  first.  On  her  trial  she  was 
convicted.  The  jury,  in  answer  to  a  question  put 
by  me,  found  that  Annie  Brown  was  manied  to 
the  male  prisoner,  and  that  she  acted  under  his 
marital  control.  At  the  request  of  Annie 
Brown's  counsel,  I  reserved  the  question  whether 
the  fact  that  the  offence  had  been  committed 
under  the  control  or  by  the  command  of  the 
husband  was  a  defence.  It  was  explained  to  the 
jury  that  there  was  no  evidence  of  such  com- 
pulsion as  is  mentioned  in  sect.  24  of  the 
Criminal  Code,  and  it  must  be  taken  that  they 
did  not  intend  by  this  finding  that  thei*e  had 
been  such  compulsion,  but  only  command  and 
contix>l  of  the  husband  without  such  threats. 
The  doubt  is  whether,  since  ihe  pas^ing  of  the 
Criminal  Code,  sect.  24,  marital  control  or 
command  is  a  defence. 

On  the  hearing  of  the  above  appeal  the  cuse  was 
amended  by  setting  out  the  jury  s  special  finding 
as  follows : 

If  you  find  her  guilty  then  I  think  you  should  say 
whetiier  or  not  you  find  that  she  was  married  to  the 
other  defendant,  and,  if  you  find  she  was  married  to  him, 
did  she  in  the  part  she  took  in  the  commission  of  the 
crime  act  freely  and  voluntarily  or  under  the  control 
and  coercion  of  her  husband  ? 

Aiiswer. — The  jury  find  that  the  prisoner  is  married 
to  the  other  defendant,  and  tiiat  she  auted  under  his 
control. 

The  criminal  law  of  New  Zealand  is  con-tituted 
by  the  Criminal  Code  of  1893.  The  material 
sections  of  that  code  are  the  following : 

Sect.  21.  All  rules  and  principles  of  the  common  law 
which  render  any  circumstaDces  a  justificalion  ur  excuse 
for  any  act  or  omission  or  a  defence  to  any  obar^e,  shall 
remain  in  force  and  be  applicable  to  any  defence  to  a 
charge  under  this  Act  except  in  so  far  as  tuey  are 
thereby  altered  or  are  inconsistent  therewith. 

Sect.  24. — (1.)  Except  as  hereinafter  provided  oom- 
pulsion  by  threats  of  immediate  death  or  grievous  bodily 
barm  from  a  person  actually  present  at  the  csommission 
of  the  offence,  shall  be  an  excuse  for  the  comminsiou  by 
a  person  subject  to  such  threats,  and  who  believes  such 
threats  will  be  executed  (and  who  is  not  a  party  to  any 
association  or  conspiracy  the  being  a  party  to  which 
rendered  him  subject  to  compulsion^  of  any  offence 
other  than  treason,  murder,  piracy,  offences  deemed  to 
be  piracy,  attempting  to  murder,  aitHistiLg  in  rape, 
forcible  abduction,  robbery,  canning  grievous  bjdily  harm, 
and  arson.  (2.)  No  presumption  shall  be  made  that  a 
married  woman  committing  an  offence  does  so  under 
compulsion  only  becauite  Mhe  commits  it  iu  the  presence 
of  her  husband. 

On  the  22nd  May  1896  the  Chief  Justice  certi- 
fied  to  the  Registrar  of  the  Supreme  Court  at 
Wellington  that  at  a  sitting  of  the  Court  of 
Appeal  held  on  the  27th  April  1896  it  was 
adjudged  that  the  conviction  be  affirmed. 

It  appears  that  the  judges  thought  that  the 
common  law  doctrine  of  maiital  coercion  was 
swept  away  by  the  code,  and  that  sect.  24  was 
substituted  for  it ;  that  a  wife  was  in  exactly  the 
same  position  as  any  other  person,  and  could 
only  plead  such  a  compulsion  as  was  defined  by 
that  section. 

Annie  Brown  obtained  special  leave  to  appeal 
from  this  decision. 
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/.  D.  Mayns  appeared  for  the  appellant,  and 
argued  that  the  common  law  doctrine  of  marital 
coercion  was  preserved  by  sect.  21  of  the  Criminal 
Code  of  New  Zealand,  and  was  not  abolished  by 
sect.  24,  Consequently  the  English  common  law 
doctrine  remained  in  force  in  the  colony,  as 
before  the  passing  of  the  Code,  and  this  was  a 
case  in  which  it  applied.    He  cited 

R  V.  Price,  8  C.  A  P  19. 

Sir  B.  Eeid,  Q.C.  and  English  Harrison,  who 
appeared  for  the  respondent,  were  not  called 
upon  to  address  tiieir  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellant  their  Lordships  stated  that  they  would 
aavise  Her  Majesty  to  dismiss  the  appeal,  and 
would  give  their  reasons  at  a  later  date. 

Nov,  19. — Their  Lordships'  reasons  were  de- 
livered by 

The  LoBD  Chancellob  (Halsburr). — Their 
Lordships  intimated  at  the  heariog  of  this  appeal 
that  ihey  would  humbly  lecommend  to  Her 
Majesty  that  it  should  be  dismissed.  They  think 
it  right  to  add  now  that  if  the  facti  had  been 
understood  at  the  time  application  was  made  for 
leave  to  appeal  that  leuve  would  not  have  been 
granted.  It  is  a  little  difficult  to  understand  why 
even  at  the  original  trial  any  question  was  re- 
served for  the  Court  of  Apjical  in  the  Colony. 
In  the  case  stated  by  the  Chief  Justice  it  is  said 
that  at  the  request  of  the  prisoner's  counsel  he 
reserved  the  question  whether  the  fact  that  the 
offence  hai  been  committed  under  the  control  or 
by  the  command  of  the  husband  was  a  defence. 
And  further  on  the  learned  judge  states  that  the 
doubt  was  whether,  since  the  passing  of  the  24th 
section  of  the  Criminal  Code,  marital  control  or 
command  was  a  defence.  That  section  is  as 
follows:  [His  Lordship  read  the  section  as  set 
out  abovej  Whatever  may  be  the  proper  solution 
of  these  questions,  their  Lordships  are  of  opinion 
that  none  of  them  arise  upon  the  evidence  set  out 
in  the  case.  There  was  no  evidence,  as  the  Chief 
Justice  himself  states  in  the  case  reserved,  of  any 
such  compulsion  as  is  referred  to  in  the  section 
in  question.  The  ofPence  charged  was  not  com- 
mitted by  one  in  the  presence  of  the  other  at  all. 
The  evidence  upon  which  the  prisoner  was  appa- 
rently convicted,  and  properly  convicted,  was  the 
procuring  and  contriving  the  commission  of  the 
offence  committed  by  the  husband  in  her  absence 
and  under  circumstances  wherein  the  section 
above  set  out  could  have  had  no  application  at 
all.  The  Chief  Justice  states  that  the  jury  at  the 
trial  found  that  the  prisoner  was  married  to  the 
other  defendant,  and  that  she  acted  under  his 
control.  For  the  latter  proposition  there  is  not  a 
scintilla  of  evidence  and  no  such  question  should 
have  been  left  to  the  jury.  The  mere  fact  that 
the  parties  are  married  never  even  formed  apre- 
sumption  of  compulsion  b^  the  husband.  Even 
as  early  as  Bracton's  time,  if  the  wife  was  volun- 
tarily a  party  to  the  commission  of  a  crime,  her 
coverture  furnished  no  defence  (see  Bracton, 
book  3,  c.  32),  who  says :  **  Quid  erit  si  uxor  cum 
viro  conjunctafuerit,  vel  confessa  fuerit  (mod  viro 
suo  consilium  prsBstiterit  et  auxilium  P  Numqnid 
tenebuntur  amoo  ?  imo  ut  videtur,'*  and  he  goes 
on  to  add,  "  sic  ut  sunt  participes  in  crimine,  ita 
debent  esse  participes  in  poeua."  Questions  have 
from  time  to  time  arisen  how  far  the  mere  pre- 


sence of  the  husband  at  the  time  of  the  commission 
of  the  offence  should  furnish  a  presumption  of 
marital  control,  and  the  decisions  on  that  subject 
have  not  b^en  entirely  uniform.  But  their  Lord- 
ships are  of  opinion  that  here  even  that  question 
does  not  arise.  The  acts  attributed  to  the  pri- 
soner were  acts  done  by  herself  in  the  absence 
of  her  husband,  ooncluuvely  establishing  that  she 
was  voluntarily  actinff  and  aiding  and  assisting 
in  arrangements  lea£ng  np  to  and  intended  to 
assist  the  commission  of  the  offence  which  wai 
afterwards  oonsummated.  Their  Lordships  are 
therefore  of  opinion  that  no  such  question  was  open 
upon  the  facts  as  detailed,  and  the  finding  of  the 
jury  is  only  intelligible  on  the  ground  that  they 
suppot^ed  that  the  mere  fact  of  coverture  itself  fur- 
nished legal  evidence  of  compulsion  within  the  rule 
of  law,  which  view  their  Lordships  are  of  opinion 
was  entirely  erroneous.  It  is  for  these  reasons 
that  their  Lordships  have  thought  itriffht  humbly 
to  advise  Her  Majesty  that  thSa  appesJ  should  be 
dismissed. 

Solicitors  for  the  appellant,  Boyle  and  Co. 
Solicitors  for  the  respondent,  MaekreU,  Mcdon, 
Godlee,  and^Quineey, 
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COURT   OF   APPEAL. 

Wednesday,  Oct  27, 1897. 

(Before  Lindlet,  M.B.  and  Ohittt,  L.J.] 

Williams  v.  The  Babmouth  Ubban  District 

Council,  (a) 

APPEAL  FBOM  THE  QUEEN*B  BENCH  DIVISION. 

Local  government —  Urban  authority  —  CotUract 
under  seal — Alterations  and  variations  not  under 
seal — Agreement  to  compromise  dieptdes  not 
under  seal-'Publio  Health  Act  1875  (J8  i  39 
Vict.  c.  55),  ss,  173, 174. 

Where  an  %a/rhan  authority  enters  into  a  oontraet 
in  toriting,  sealed  with  the  common  seal  of  swck 
authority,  pursuarU  to  sects,  173  and  11 -k  of  the 
Fublic  Mealth  Act  1875,  with  a  contractor  for 
the  construction  by  him,  e.g.,  of  sewerage  workt, 
and  the  contract  contains  ^  usual  power  for  iMe 
engineer,  who  has  the  control  and  supervision  of 
the  workSf  to  vary,  alter,  enlarge,  or  diminish  any 
of  them,  all  variations  and  aUeratiens  coming 
within  the  terms  of  the  power  conferred  on  tii 
engineer  can  be  validly  made  without  being 
under  the  comm4)n  seal  of  the  urban  authority. 

An  agreement  between  an  urban  authority  and  a 
contractor  employed  to  construct  works  for  them, 
as  a  compromise  and  in  full  settlement  of  iUl 
claims  by  him  against  the  urban  authority,  is 
not  a  contract  within  sect.  173  of  the  pitdic 
Health  Act  1875  necessary  for  carrying  that  Act 
into  txecution,  so  as  to  require  to  be  sealed  with 
the  common  seal  of  the  urban  authority  under 
sect.  174 ;  and,  therefore,  such  agreement,  thong  i 
twt  under  seal,  is  capable  of  being  enforced 
against  tlie  urban  authority. 

Decision  of  Lawrance  and  Collins,  JJ.  affirmed. 

In  1889  the  Barmouth  Local  Board,  the  pre- 
law lto|iurtea  by  £.  A  filCi&ATOBLKY,  Aaq.,  ltemiiioi-»l-l*«. 
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deoemors  of  the  Barmouth  Urban  District  Oooncil, 
having  resolved  to  extend  the  outfall  sewer  of 
that  town,  and  having  obtained  the  authority  of 
the  Local  Groyemment  Board  to  borrow  money 
for  the  purpose  of  the  scheme,  accepted  the 
tender  of  Abraham  Williams. 

A  contract  under  the  common  seal  of  the  local 
board,  dated  the  14th  Jan.  1890,  was  accordingly 
entered  into,  whereby  Williams  agreed  to  erect, 
construct,  build,  execute,  and  carry  out  all  the 
works  required  in  the  extension  of  the  outfall 
sewer  and  works  connected  therewith,  at  B6-ddu, 
Barmouth,  in  accordance  with  the  plans,  detail 
drawings,  and  specification,  prepared  by  the 
engineer  named,  for  the  sum  of  2460L ;  and  he 
th^by  further  agreed  to  conform  to  and  be  bound 
by  the  general  conditions,  provisions,  and  stipula- 
tions of  the  specification. 

The  specification  provided  {inter  cdia)  as 
follows : 

1.  The  oontraot  to  be  entered  into  under  this  epecifi- 
ofttion  ixioladee  all  the  worke  required  in  the  extension 
oat  to  eea  for  a  distance  of  875  yards  or  thereabouts,  of 
the  edstiog  oast-iron  oatfall  sewer  at  Bd-dda,  and  the 
fiUifig  of  the  settling  tanks  with  the  neoeesarj  alterations 
to  main  sewers  and  manholes,  and  works  oonnected 
therewith.    .     .    . 

2.  The  oontraotor  modt  satisfy  himself  of  the  natare 
of  the  sea-bottom  into  which  piles  are  to  be  driven,  of  the 
soil  and  strata  to  be  exoavated,  the  direction  and  extent 
ol  tbe  tidal  onnents,  prevailing  winds,  and  generally  of 
evetything  which  *  may  in  any  way  inflaenoe  his 
tender.    .     .     . 

6.  Tbe  whole  of  the  works  shall  be  under  the  control 
and  snpervision  of  the  engineer,  who  shall  have  full 
power  to  vaiy,  alter,  enlarge,  or  diminish  any  of  them. 
Sooh  alteracions,  whether  additions  or  dedaotione,  shall 
Mt  annnl  this  oontraot,  bat  shall  be  allowed  for 
•oQording  to  the  rates  or  prices  in  the  schedule  hereto 
unexed,  and  added  to  or  dsdacted  from  the  amount  of 
oontnet,  as  the  case  maj  be.  Shpold  any  alterations  be 
Bade  to  which  the  schedole  of  prices  does  not  apply,  the 
engineer  shall  fix  their  valne. 

Under  the  original  scheme  the  pipes  were  to  be 
Mcored  on  the  bed  of  the  sea  by  piles ;  but,  owing 
to  the  hard  and  rocky  nature  of  the  sea  bottom, 
it  was  subsequently  considered  advisable  by  the 
engineer  that  they  shuuld  be  secured  by  anchors 
Attached  to  stones,  and  he  gave  directions  to  that 
eSeet. 

This  variation  of  the  contract  involved  the  use 
of  barges  to  a  much  larger  extent  than  was  pro- 
vided lor  by  the  original  arrangement. 

In  Aug.  1893  the  engineer  certified  that  the 
works  had  been  completed,  and  in  September  in 
that  year  Williams  sent  in  his  final  accounts, 
^m  which  it  appeared  that  of  the  total  sum 
claimed  a  yery  large  portion  was  for  the  sub- 
stituted work. 

Disputes  arose  between  the  local  board  and 
WilliamB  concerning  the  amount  to  which  he  was 
entitled  under  the  contract. 

On  the  9th  Nov.  1894,  at  a  meeting  of  the  local 
board,  at  which  Williams  was  present,  he  offered 
to  accept  the  sum  of  10801.  without  interest  as  a 
oomprooiise,  and  in  full  settlement  of  all  claims 
by  him  against  the  local  board. 

This  offer  was  orally  accepted  by  the  local 
board,  and  after  payment  of  1201. 14fS.  2d,  part  of 
Williams'  claim,  the  balance  of  amount  then 
Agreed  to  be  due  by  the  local  board  to  Williams 
was  959L  Ss.  lOci.,  which  sum   the  local  board 


agreed  to  pay  to   him  within  six  months  of  that 
date. 

Subsequently  the  local  board,  as  they  alleged, 
discovered  that  the  pipes  under  the  sea  were  mzmy 
yards  short  of  the  stipulated  length,  and  on 
that  ground  they  decided  to  resist  the  claim  of 
Williams. 

In  Nov.  1895  an  action  was  commenced  by 
Williams  against  the  urban  district  council  (who, 
he  claimed,  were  liable  for  the  debts  and  engage- 
ments of  the  local  board)  to  recover  the  sum  of 
959^.  5s.  lOd.y  being  the  balance  of  the  amount 
agreed  upon  between  him  and  the  local  board  as  a 
compromise  and  settlement  of  all  disputes  between 
him  and  the  local  board.  Alternatively  he  claimed 
the  same  amount  as  having  become  due  to  him 
under  the  contract  of  the  14th  Jan.  1890. 

The  urban  district  council  b^  their  defence 
denied  the  alleged  debt  and  liabihty,  and  counter- 
olaimed  for  the  sum  of  1761L  19s.  against  Williams 
on  several  grounds. 

By  an  indenture,  dated  the  6th  Nov.  1896,  and 
made  between  Williams  of  the  one  part  and  the 
urban  district  council  of  the  other  part,  it  was,  for 
the  purpose  of  avoiding  expense,  and  with  the 
view  of  applying  and  adjusting  matters  in  dispute 
and  difference  between  them,  mutually  covenanted 
and  declared  that  it  should  be,  and  it  was  thereby, 
referred  to  two  engineers  named,  or  in  case  of  their 
disagreement  to  their  umpire,  to  award  and  deter- 
mine all  questions  of  fact  put  in  issue  between 
the  parties  by  the  pleadings  in  the  action,  and  to 
find  what  sum  was  due  from  one  party  to  the 
other ;  and  that  should  either  party  be  desirous  of 
raising  any  question  of  law  which  might  have  been 
raised  at  the  trial  of  the  action,  he  or  they  should 
be  at  liberty  to  do  so,  notwithstanding  the  refe- 
rence, and  that  the  award  should  be  maae  subject 
to  the  determination  of  the  court  upon  the  points 
of  law  raised  (if  any). 

The  arbitrators  having  disagreed,  an  umpire 
was  appointed,  who  made  his  award  upon  the 
matters  so  referred  to  him,  subject  to  the  deter- 
mination of  the  court  upon  points  of  law  (if  any). 

He  found  that  a  compromise  and  settlement  of 
disputes  between  Wdliams  and  the  local  board 
had  been  arrived  at,  and  that  the  local  board  had 
agreed  to  pay  the  sum  of  9591,  5s.  lOd.  to 
Williams ;  that  that  sum  was  due  and  owing  to 
Williams  by  the  local  board  under  the  contract 
under  seal  of  the  14th  Jan.  1890 ;  and  that  that 
sum  was  due  and  payable  by  the  defendants  to 
Williams. 

He  also  found  that  there  was  nothing  due  from 
Williams  to  the  defendemts  on  the  defendants' 
counter-claim. 

On  the  9th  Aug.  1897  a  motion  was  made  br 
the  defendants  before  Lawrance  and  Collins,  J«f . 
sitting  as  a  divisional  coui*t,  that  the  award  should 
be  remitted  to  the  arbitrators  or  (and)  umpire  for 
re-trial  or  further  consideration,  and  that  the 
umpire  should  be  required  to  explain  and  give 
reasons  for  his  award,  and  award  and  determine 
all  questions  of  fact  put  in  issue  between  the 
parties  by  the  pleadings  in  the  action,  so  that  any 
question  of  fact  which  might  have  been  raised  by 
either  party  at  the  trial  of  the  action  might  be 
submitted  to  the  court;  and  in  the  alternative 
that  the  award  might  be  set  aside. 

A  cross-application  was,  at  the  same  time,  made 
by  the  plaintiff  that  judgment  should  be  entered 
for  him  on  his  claim  for  9592.  58.  lOd.,  and  for  him 
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on  the  defendants'  coanter-claim ;  further  that 
the  award  might  be  adopted  and  carried  into 
effect. 

The  defendants  contended  {inter  alia)  that  the 
alterations  and  variations  made  by  the  engineer  in 
the  contract  of  the  14th  Jan.  1890  ought  to  have 
been  under  the  seal  of  the  local  board ;  and  that 
the  compromise  of  the  9th  Nov.  1894  onght  like- 
wise to  have  been  under  their  seal. 

The  following  judgments  were  delivered : 

Lawrance,  J. — In  this  case  I  see  no  ground 
for  sendmg  back  the  award  to  the  arbitrator.  The 
arbitrator  seems  to  me  to  have  found  every  fact 
that  he  could  find  upon  the  pleadings,  in  favour  of 
the  plaintiff.  All  other  matters  that  he  was 
asked  to  find  seem  to  me  to  be  questions  of  law 
and  not  questions  of  fact.  The  Local  Board  of 
Barmouth,  it  appears,  entered  into  a  contract 
under  seal  with  the  plaintiff.  In  that  contract 
they  gave  power  to  the  engineer  who  had  the 
control  and  supervision  of  the  contract  both  to 
vary  and  alter,  in  the  usual  terms  of  a  contract 
of  that  kind.  Variations  wero  made  by  the 
engineer,  and  the  local  board  now  argue  that  all 
those  variations  ought  to  have  been  under  their 
seal.  If  that  argument  is  a  good  one  the 
slightest  variation,  the  slightest  alteration,  in 
such  a  contract  can  never  be  made,  and  no 
authority  can  be  given  to  the  engineer  to  make  it, 
unless  the  seal  of  the  local  board  is  affixed  to  that 
alteration.  That  is  one  of  the  points  that  is 
taken.  What  has  been  the  conduct  of  the  local 
board  itself  up  to  the  time  of  the  publishing  of 
this  award?  They  entered  into  a  contract,  as 
I  have  already  said,  and  then  their  engineer, 
with  their  knowledge,  varied  that  contract.  The 
contract,  as  varied,  is  said  to  be  not  binding 
on  them  because  it  is  not  under  seal.  Now,  it 
seems  that  they  had  a  discussion  with  the  plain- 
tiff, and  they  came  to  the  conclusion,  and  them- 
selves admitted,  that  there  was  owing  to  him  959Z. 
It  was  never  suggested  up  to  that  moment  that 
there  was  anything  illegal  in  the  varied  contract. 
After  they  had  agreed  to  pay  the  1080Z.  it  was 
agreed  between  the  parties  that  the  matter  should 
goto  arbitration.  The  matter  went  accordingly 
before  the  arbitrator,  and  the  arbitrator  found  as 
a  fact  that  9592.  was  to  be  paid.  As  the  case 
was  opened  to  us  it  was  said  that  the  arbitrator 
ought  to  have  given  his  reasons,  so  that  these 
questions  of  law  couUl  be  raised :  first,  that  the 
contract — the  second  jr  altered  contract — should 
have  been  under  the  i^eal  of  the  local  board ;  and, 
secondly,  that  the  compromise  ought  to  have 
been  under  the  seal  oi  the  local  bo'ird  also. 
Those  two  points  were  open  to  the  defendants  to 
take,  and  tbey  have  taken  them,  and  if  I  had  to 
decide  them  I  should  decide  them  both  against 
the  local  board.  One  of  them  it  is  unnecessary  to 
decide,  for  I  understand  Mr.  Channell  to  say,  for 
the  sake  of  argument,  and  for  the  sake  of  argu- 
ment only,  that  he  would  admit  that  the  con- 
tract ought  to  have  been  under  seal.  For  the 
sake  of  argument  he  admitted  that  if  it  had  not 
been  for  the  compromise  he  would  have  been 
driven  to  argue  the  point  with  reference  to  the 
contract.  If  he  had  argued  it,  all  I  can  say  is 
that,  as  at  present  advised,  I  should  have  been 
with  him.  Then  we  come  to  the  question  of  the 
coiapromise.  The  arbitrator's  principal  duty  was 
to  find  out  whether  there  was  any  money  due 


from  the  local  board  to  the  plaintiff,  and  whether 
there  was  anything  due  on  the  other  hand  from 
the  plaintiff  to  the  local  board.  He  found  that 
there  was  9001.  odd  due  from  the  local  board  to 
the  plaintiff,  and  then  these  two  points  of  law 
were  taken.  I  think  that,  the  compromise  having 
been  entered  into,  and  the  local  board  having  sub- 
mitted to  leave  this  very  matter  to  the  arbitrator, 
he  was  perfectly  right  in  so  finding.  We  cannot 
go  behind,  and  I  do  not  wish  to  go  behind,  his 
finding.  He  found  this  at  all  events,  that  the 
local  board  had  permitted  the  plaintiff  to  go  on. 
Every  question  of  fact  that  can  be  gathered  from 
the  pickings,  every  question  of  fact  that  has 
been  put  in  issue,  has  been  decided  against  the 
local  board.  The  questions  of  law  that  are  r^sed 
in  the  pleadings  he  had  not  to  decide.  The  only 
two  matters  relied  on  as  being  the  two  questions 
of  law  are  the  questions  which  have  been  argned 
here,  which  have  been  decided  at  the  present 
moment,  and  therefore  the  local  board  are  in  no 
worse  position  than  they  would  be  if  this  whole 
matter  went  back  again  to  the  arbitrator.  Under 
those  circumstances,  in  my  judgment,  the  arbi- 
trator did  what  was  quite  right,  and  I  see  no 
reason  whatever  for  sending  the  award  back 
again. 

Collins,  J. — I  am  of  the  same  opinion.  In 
order  to  see  whether  this  application  is  well 
founded  or  not,  we  have  to  look  at  the  submission 
to  arbitration.  It  is  referred  to  two  arbitrators, 
or,  in  case  of  disagreement,  to  their  umpire,  to 
award  and  determine  all  questions  of  fact  put  in 
issue  between  the  parties  by  the  pleadings  in  this 
action,  and  to  find  what  sum  is  due  from  one 
party  to  the  other.  Therefore,  the  parties  have 
no  nght  to  complain  if  the  questions  of  fact  pat 
in  issue  by  the  pleadings  are  decided  by  the  umpire 
or  the  arbitrators,  and  if  also  the  award  finds  what 
sum  is  due  from  one  party  to  the  other.  fHis 
Lordship  referred  to  the  findings  by  the  award, 
and  continued :]  Now  let  us  see  what  the  issues 
are,  b -taring  in  mind  that  the  rule  applicable  to 
arbitrat  ons  now  is  that,  if  the  issues  are  substan- 
tially found,  that  is  enough;  and  that,  unless 
there  be  a  specific  request  made  during  the  arbi- 
tration to  find  particular  issues,  if  the  findings 
which  are  there  are  such  as  substantially  to  deter- 
mine  each  issue  on  the  record,  that  is  enough,  and 
the  arbitrator  is  not  bound  to  formulate  a  specific 
finding  upon  each  separate  issue.  This  obliges 
me  to  go  through  the  issues  to  see  whether  they 
are  raised  and  decided.  [His  Lordship  did  so  and 
continued :]  On  the  first  finding,  namely,  as  to 
the  compromise,  there  is  no  specific  finding  on  the 
pleadings.  I  agree;  but  it  is  admitted  that  the 
compromise  is  not  embodied  under  seal.  The 
defendants  have  got  the  benefit  of  that  fact, 
because  it  lies  at  the  root  of  the  motion  for  judg- 
ment made  by  the  other  side ;  so  that  really  the 
only  one  fact  that  can  be  prayed  in  aid  in  support 
of  their  case,  namely,  that  the  compromise  was 
not  under  seal,  is  pleaded  before  us.  Althoogh 
the  arbitrator  has  not  found  upon  it  upon  the  fa<» 
of  his  award,  every  other  finding  of  fact  that  he 
was  compelled  to  find  by  the  pleadings  appears  to 
me  to  have  been  found.  That  is  a  complete  answer 
to  the  application  to  s^'ud  back  th's  award  to  the 
umpire.  Now  I  come  to  deal  with  the  cross  appli- 
cation for  judgment.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  have  judgment  I  pat  it 
not  only  on  the  compromise,  but  I  put  it  also  on 
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the  secood  count.    The  question  of  compromise 
raiBes  the  point  iivhich  was  argued.    It  was  con- 
tended  that  the  matter  was  governed    by    the 
Public  Health  Act  1875,  and  that  the  compro- 
mise itself  was  a  contract  which,  under  the  174th 
section  of  that  Act,  it  was  not  competent  for  a 
local  authority  to  make  unless  undf  r  their  seal. 
Another  point  raised  was  that,  underlying  the 
statutory  obligation,  or  the  statutory  incapacity 
under  the  Public  Health   Act,  there  is  the  old 
common   law  rule — ^perhaps  partly  common  law 
and  partly  the  creature  ox  other  statutes  before 
the  Public  Health  Act.    The  defendants'  counsel 
ar^e  that,  if  they  fail  under  the  Public  Health 
Act  1875,  they  succeed  at  common  law  in  showing 
that  there  was  either  a  statutory  or  a  common 
law  incapacity  in  the  local  board  to  make  the 
compromise  unless  they  did  it  under  seal.  I  think 
that  that  question  was  really  the  question  which 
was  decided  in  the  case  before  Bacon,  Y.G.  of 
Aitomey.General  v.  GaahiU  (45  L.  T.  Rep.  180 ;  22 
Cb.  Div.  537),  and  it  is  binding  upon  us.    It  has 
heen  decided  now  for  more  than   fifteen  years, 
▼iz..  since  1882.    The  principle  of  that  case,  so 
far  as  I  can  understand  it,  is  this,  that  where  a 
local  board  have  embarked  in  litii?ation,  either 
as  plaintiffs  or  defendants,  and  in  the  course  of 
that  litigation  make  an  agreement  with  a  view 
to  compromise  the  litigation,  and  put  an  end  to 
it,  the  agreement  so  made  is  not  an  agreement 
which  comes  under  the  provisions  of  the  174th 
section  of  the  Public  Hen  1th  Act  1875  at  all,  and 
they  are  not  fettered  by  the  obligations  by  which 
they  are  fettered  in  cases  of  contracts  necessary  for 
the  purpose  of  carrying  o^-.t  that  Act.    They  are 
not^  in  other  words,  fettered  with  the  obligation 
of  putting  it  under  seal.    That  is  the  principle  of 
the  case,  it  seems  to  me.    No  doubt  in  that  case 
the  « riginal  action  was  not  an  action  for  work 
done  under,  or  without,  a  contract  for  the  cor- 
poration.   It  was  for  another  matter ;  but  that  is 
not  the  pith  of  the  decision.    It  appears  to  me 
that  the  basis  of  that  decision  is  not  the  nature 
of  the  original  litigation,  but  the  fact  that  in  the 
coarse  of  that  litigation  it  was  deemed  expedient 
in  the  interests  of  the  local  authority  to  make 
the  compromise,  and  if  that  is  so,  then  that  com- 
promise need  not  be  uodfr  seal.    That,  it  seems 
to  me,  is  the  principle  of  that  case.    Two  dis- 
tinctions  are  taken  here.    One,  that  the  action 
here  was  for  something  that,  had  it  not  been 
evidenced  by  a  contract  under  seal,  would  have 
created  no  liability  upon  the  local  board.    That 
may  very  well  be ;  but  if  what  I  have  said  about 
the  principle  of  the  case  of  Attorney- General  v. 
GasiiU  {vhi  sup,)  is  sound,  then  that  objection 
is  answered.      Secondly,  it  was  said  that  that 
decision  is  a  decision  as  to  a  compromise  after 
action,  and  that  in  this  case  the  compromise  was 
made  not  after  action.    I  think  that  that  is  a 
distinction  which  cannot  be  supported  in  fact 
here  because,   though  the   writ   nad  not  been 
iasned  in  the  case  now  before  us,  formal  notice 
of  action  had  been  given.     I  understand  that 
notice  of   action  need  not  be  given    now,  but 
in  the  old  days  notice  of  action  was  practically  the 
same  thing    as    a    declaration;  you  put   every 
count  practically  in  the  <3ame  t^rms  as  in  your 
declar^on.      It    does    not,    however,     matter 
whether  they   were  bound  to    give    it  or   not. 
They  did  give  a  formal  notice  of  action  which, 
in  my  judgment,  is  just  as  good  an  indication 


of  commencing  litigation,  so  as  to  throw  upon 
the  other  side  the  burden  of  considering 
whether  they  will  or  will  not  do  the  best  for 
themselves  and  their  ratepayers  by  effecting  a 
compromise,  as  would  be  the  actual  serving 
of  a  writ.  The  test  of  the  thing  is,  is  it  done  in 
&  bond  fide  attempt  to  compromise  a  legal  claim, 
or  is  it  done  entirely  outside  ?  It  seems  to  me  that 
that  is  the  principle  of  the  case  of  Attorney- 
General  v.  Ga^kill  (libi  eup.),  and  it  cannot  be  an 
essential  step  whether  or  not  the  writ  has  been 
actually  issued,  and  whether  or  not  they  had 
formal  lotice  that  there  was  a  writ.  I  think, 
therefore,  that  the  principle  of  Bacon,  V.C/s 
decision  in  the  case  before  him  does  cover  the 
case  of  the  compromise  h^re.  But  supposing  I 
am  wrong  there,  still  I  think  that  the  second 
finding  here  is  based  upon  a  contract  under  seal 
which,  as  I  have  said,  also  by  its  terms  embraces 
every  issue  of  fact  that  is  raised  on  the  record. 
We  have  refused  to  allow  the  case  to  go  back  for 
any  furthf>r  statement,  on  the  ground  that  the 
issues  of  fact  raised  by  the  pleadings  are  ascer- 
tained here.  Looking  at  those  facts  now  in  view 
of  the  finding  of  the  arbitrator,  I  can  fin  1  no 
ground  for  suggesting  that  the  finding  of  the 
arbitrator  that  the  w<  rks  contracted  for  under 
peal,  and  for  which  certificates  had  been  given  by 
the  duly  authorised  engineer,  were  not  pro- 
perly within  the  ambit  of  the  contract.  There  is 
no  specific  finding  that  they  are  not.  On  the 
contrary,  there  is  a  finding  which,  in  my  judg- 
ment, embraces  an  assertion  that  they  are. 
Therefore,  on  that  count  as  well  as  on  the 
compromise,  or  even  apart  from  the  compromise 
if  tne  compromise  failed,  or  for  any  reason 
was  ineffectual,  the  plaintiff  is  entitled  to 
judgment. 

From  the  decinion  on  the  defendants'  motion 
they  now  appealed,  on  the  grounds  that  the 
umpire  did  not  decide  the  matters  submitted  to 
him,  nor  in  the  form  or  manner  required  by  the 
submission ;  and  that  the  umpire  exceeded  his 
jurisdiction  by  deciding  the  points  of  law  which 
might  have  been  raised  by  either  party  at  the 
trial  of  the  action,  and  were  so  raisea  by  the 
defendants. 

Upon  the  same  grounds  the  defendants  now 
appeialed  from  the  decision  on  the  plaintiff's 
motion ;  and  also  upon  the  further  grounds  that 
the  compromise  was  verbal  and  not  in  the  form 
requirea  by  law;  that  it  was  conditional,  and 
that  the  condition  therein  mentioned  had  never 
been  fulfilled ;  and  that  it  was  not  enf orcible  at 
law. 

Aequithf  Q.C.  (with  him  Llewelyn  Williams),  for 
the  appellants,  on  the  question  whether  the  com- 
promise should  have  been  under  the  seal  of  the 
local  board,  referred  to 

Pabllo  Health  Act  1875,  as.  173,  174: 
Attomey-Oeneral  v.  Oaakill,  45  L.  T.   Bep.  180; 
22Ch.Div  537. 

Channellf  Q.C.  and  Griffith  Jones,  for  the  respon- 
dent, were  not  called  upon  to  argue. 

LiNDLEY,  M.B.  —  The  substantial  question 
which  we  have  to  consider  in  this  case  turns  on 
the  true  construction  of  clauses  1  and  6  of  the 
contract  entered  into  in  Jan.  1890,  under  the 
common  seal  of  the  local  authority  of  Barmouth. 
The  contract  related  to  the  construction  of  certain 
works  required  in  the  extension  out  to  sea  of  the 
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ezisidng  outfall  sewer  at  R6-dda,  Barmouth.  The 
precise  nature  of  the  work  to  be  done  is  stated 
m  the  first  article  of  the  specification.  That  is 
the  subject-matter  of  the  contract.  It  appears 
that  the  work  was  to  be  executed  in  a  particular 
way.  Files  were  to  be  driven  into  the  sea-bottom 
and  the  sewer  was  to  be  fastened  to  the  piles. 
Clause  6  of  the  specification  says  this.  [His 
Lordship  read  it  and  continued:]  That  is  the 
bargain.  What  was  done  was  this :  It  was  found 
that  the  sea-bottom  was  so  rocky  and  hard 
that  the  original  scheme  was  consiaered  imprac- 
ticable. Accordingly  the  engineer  who  haa  the 
control  of  the  workn  directed  alterations  and 
yariations  of  the  contract,  and  he  said  that  the 
sewer  pipes  must  be  secured  by  anchors  attached 
to  stones,  instead  of  being  secured  under  the  sea 
by  piles  as  originally  intended.  Is  it  possible  to 
say  that  that  is  not  such  a  variation  as  was  con- 
templated and  authorised  by  clause  6  of  the 
specification  P  I  think  not.  It  seems  to  me  that 
it  is  quite  possible  that  the  change  of  object 
might  have  been  so  radical  that  it  mififht  not 
fairly  be  regarded  as  an  alteration  of  the  kind 
contemplated.  But  this  alteration  was,  I  think, 
fairly  an  alteration  covered  by  clause  6  of  the 
specification.  All  that  wa?  done  here  was  done 
under  the  power  conferred  on  the  engineer  by  that 
clause,  and  consequently  in  pursuance  of  a  con- 
tract which  was  under  seal.  That  is  of  the  utmost 
importance.  We  have  therefore  that  ^ound  to 
stand  OD.  The  work  having  been  done  m  accord- 
ance with  the  altered  plan,  some  controversy 
arose  between  the  parties  as  to  what  was  owing  ic> 
the  contractor  in  respect  of  the  work  done  under 
the  contract.  A  verbal  oompromib^e  and  settle- 
ment of  the  disputes  which  had  arisen  was  arrived 
at  in  Nov.  1894.  It  is  objected  that  that  com- 
promise was  not  under  the  seal  of  the  local 
authority.  We  are  all  familiar  with  the  common 
law  doctrine  by  which  a  contract  entered  into  by 
a  corporation  must  be  under  the  seal  of  the 
corporation.  The  matter  has  so  often  been 
thrashed  out  in  the  courts  that  it  is  not  necessary 
to  discuss  it  now.  But  it  seems  to  me  that,  where 
disputes  have  arisen  under  a  contract  under  seal, 
a  compromise  of  those  disputes  need  not  be  under 
seal  also.  There  is  nothing  improper  or  wrong  in 
the  mere  fact  that  the  parties  have  verl^ly 
adjusted  their  disputes.  It  seems  to  me,  therefore, 
that  the  award  binds  the  parties  to  this  arbitra- 
tion, the  arbitrators  having  had  distinct  authority 
to  make  it.  There  are,  consequently,  absolutely 
no  grounds  for  referring  the  award  back  to  the 
arbitrators.  I  think,  therefore,  that  the  appeals 
must  be  dismissed  with  costs. 

Chitty,  L.J. — In  this  case  a  conti-act  was  made 
for  the  construction  of  certain  sewerage  works. 
It  contained  the  usual  clause  conferring  on  the 
engineer  who  had  the  management  of  the  contract 
the  customary  power  to  vary,  alter,  enlarge,  or 
diminish  any  of  the  works,  and  such  alterations 
were  not  to  annul  the  contract.  There  was  a 
variation  directed  b^  the  engineer.  The  argu- 
ment is,  that  that  variation  was  of  such  a  character 
that  it  ought  therefore  to  have  been  under  seal. 
I  do  not  tuink  so.  The  works  were  executed  in 
accordance  with  the  variation  made  in  a  contract 
imder  seal.  The  claim  of  the  contractor  was  sent 
in  and  considered  by  the  local  authority,  and 
disputes  having  arisen  between  the  parties  s^  verbal 
compromise  was  come  to.    It  is  said  that  it  should 


have  been  under  the  seal  of  the  local  authority, 
inasmuch  as  the  Public  Health  Act  1875,  s.  174, 
requires  that  all  contracts  made  by  an  urban 
authority,  whereof  the  value  or  amount  exceeds  502., 
sb  all  be  under  the  seal  of  such  au  thority.  There  is, 
however,  no  decision  to  that  effect  in  the  books, 
and  I  should  be  very  sorry  to  introduce  any  such  a 
doctrine.  I  agree,  therefore,  that  the  appeals  fail 
and  must  be  dismissed,  with  costs. 

Appeals  diMwiued. 

Solicitors  for  the  appellants,  Hayd-Oeorge, 
BoberU,  and  Co.,  agents  for  Ltoyd-Otorge  and 
George,  Criccieth. 

Solicitors  for  the  respondent,  Hughee  and  Co., 
agents  for  Hugh  Hughes,  Aberystinth. 


N(n,  2  aiui  4, 1897. 

(Before  Lindlet,  M.It.,  Chittt  and 
Williams,  L.JJ.) 

Thb  Matob,  Slc,  of  Wbst  Habtlepool 
V.  Bobikson.  (a) 

▲PPBAL  FBOM  THB  CHAKCBBT  DITI8I0H. 

Local  government  —  •*  Streets  "  —  Charges  jw 
paving,  sewering,  and  metalling — Trespass^ 
— Arhiiration — West  Hartlepool  Eoetension  tmd 
Improvement  Act  1870  (SSJt^i  Vict  e.  eteiii.). 

By  a  local  Act  {the  maierial  provisions  of  which 
were  suhstantiaUy  the  same  as  those  of  the 
Public  Health  Act  1875)  commissioners  were 
created,  having  duties  urith  regard  to  streets  and 
buildings  within  a  certain  area. 

In  1878  it  was  pro]fosed  to  lay  out  an  estats  within 
such  area  for  building,  and  plans  were  submitted 
to  and  approved  by  the  commissioners.  By  an 
agreement  between  them  and  the  defendant, 
Ke  was,  on  completion  of  certain  roads,  to 
throw  18  feet  of  his  land  into  those  roads,  ao  at 
to  increase  the  width  to  36  feet  {which  wiu  done), 
but  not  to  m^he  the  roads.  In  1887  the  powsn 
of  the  commissioners  passed  to  the  plaint^ 
corporation. 

In  1892  the  corporation  by  an  order  required  the 
defendant  to  setoer,  drain,  level,  fiag,  and  metal 
the  roads  {being  the  IS  feet  width  which  was  not 
on  his  land)  so  far  as  his  premises  fronted, 
adjoined,  or  abutted  thereon.  The  defendant 
had  done  the  necessary  work  of  sewering  and 
paving  on  the  18  feet  portion  of  his  land  which 
he  had,  as  agreed,  thrown  into  the  roads  for  the 
purpose  of  maJUng  them  36  feet  wide.  The 
order  not  having  been  complied  wUh,  the  eorpO' 
ration  executed  the  work  themselves,  and  on 
making  requsst  for  payment  the  defendant*t 
agent  disputed  that  the  property  uxu  liable,  A 
summons  was  accordingly  taken  out  by  the 
corporation  to  have  the  sum*  expended  deaared 
a  charge  on  the  property. 

Held,  that  half  of  each  of  the  roads  was  a  "  strest" 
within  the  meaning  of  the  Act,  so  as  to  bring  it 
within  the  power  of  the  corporation  to  sewer  and 
pave  it  compvXsorily,  at  the  eospense  of  iihe 
adjoining  owners,  in  case  of  their  not  complying 
with  a  proper  notice  to  do  so ;  thai  the  noiitc 
was  property  made  and  served  on  the  defendant ; 
that  entry  on  lands  in  obedience  to  the  order 
did  not  constitute  a  trespcus ;  and  that,  at  the 
defendant  did  not  r'.st  his  defence  on  a  wren^ 

(«)  Beportfld  by  E.  A.  Sobaichlxt,  K«|.,B«rnBt6r-«»-L*«. 
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apportionment^  there  too*  no  question  toithin  the 

jurisdiction  of  an  arbitrator  to  decide,  and  hie 

decision  was  unnecessary. 
The  Sandg^te  District  Local  Board  of  Health  v. 

Keene  (66  L.  T.  Bep.  741 ;  (1892)  I  Q,  B.  831) 

considered 
Decision  of  Stirling,  J.  affirmed. 

Appeal  by  the  defendant  from  a  decision  of 
Stirling,  J.  {ante,  p,  36 ;  and  75  L.  T.  Rep.  677). 

The  ucts  of  the  case  anfficienUy  appear  from 
the  judgment  of  Lindlej,  M.R. 

Chraham  Hastings,  Q.C.  and  Strachan,  Q  0- 
(with  them  W.  C.  Ryde)  for  the  appellant.— The 
notice  senred  on  the  defendant  to  do  the  work  of 
sewering  and  paying  the  roads  was  had,  since  it 
reqaired  him  to  do  what  he  ooold  not  do  without 
committing  a  trespass : 

Reg.  r.  The  Svfindon  New  Town  Local  Board,  L.  Bep. 

4  Q.  B.  305 ; 
TidgweU  ▼.  WhitwoHh,  15  L.  T.  Bep.  574;  L.Bep. 

2  C.  P.  326,  at  p.  333. 
Murray  r.  Epsom  Local  Board,  75  L.  T.  Bep.  579  ; 

(1897)  I  Ch.  35. 

It  was  also  a  bad  notice,  because  the  portions  of 
the  roads,  which  had  to  be  sewered  and  paved, 
were  not  "streets,"  36  feet  wide,  but  only 
half  of  streets  18  feet  wide.  Therefore  they 
were  not  streets  as  to  which  the  plaintiffs  had 
any  power  to  make  nn  order.  Further,  the  dispute 
between  the  plaintiffs  and  the  defendant  should 
have  been  settled  by  reference  to  arbitraHon  under 
sect  82  of  the  local  Act,  inasmuch  as  where  that 
method  of  procedure  is  open  they  are  noc  entitled 
to  sue: 


The  Sandgate  District  Local  Board  of  Health  y. 
Keene,  66  L.  T.  Bep.  741 ;  (1892)  1  Q.  B.  831. 

The  pres-nt  case  is  distinguishable  from 

The  Mayor,  ^c,  of  FoVkeRtone  y.  Brooks,  69  L.  T. 
Bep.  408 ;  (1893)  3  Ch.  22. 

Buckley,  Q.C,  Macmorran,  Q.O.,  and  8.  B.  L. 
Druee,  for  the  respondents,  were  not  called  upon 
to  argue. 

LiNDLET,  M.R.  —  This  is  an  appeal  by  the 
defendant,  Mr.  Robinson,  against  an  order  of 
Stirling,  J.  declaring  two  sums  of  27L  16«.  4d. 
and  3282.  3«.  4d.  to  be  charges  on  the  land  of  Mr. 
BobinsoQ  abutting  on  two  streets  known  as 
Marray.street  and  Sandringham-road.  Mr. 
Bobinson  appeals  from  that  order,  and  his  points 
are  those  which  I  will  deal  with  presently.  In 
order  to  understand  the  case  it  is  necessary  to 
make  one  or  two  statements  as  to  the  facts.  It 
appears  that  Mr.  Elobinson  and  Messrs.  Callender, 
rape,  and  White  were  adjoining  owners  of  this 
property  within  the  jurisdiction  of  the  mayor 
and  corporation  of  West  Hartlepool.  There  were 
oommissioners  originally,  but  nothing  turns  on 
that  Messrs.  Callender,  Pape,  and  White,  were 
desirous  to  conyert  part  of  their  land  into  building 
land,  and  for  that  purpose  to  make  a  road  or 
Btreet — ^I  am  not  using  the  word  **  street "  in  any 
technical  sense — ^upon  the  extreme  edge  of  their 
land,  where  it  abutted  upon  Mr.  Robinson's. 
Iliey  had  been  in  communication  apparently 
with  Mr.  Robinson  about  it,  and  an  under- 
standing, which  ultimately  became  an  a^^reemeot, 
was  come  to,  to  the  effect  that  Messrs.  Callender, 
Pape,  and  White  would  coutribnte  a  strip  of  land 
18  feet  wide,  upon  the  extreme  edge  of  their 
property,  and  tnat  Mr.  Robinson  shou'd  after- 

Mac.  cas.— yol.  xvni. 


wurds  contribute  a  similar  strip  18  feet  wide  on 
his  property,  so  that  the  two  strips,  18  feet  each, 
would  make  one  good  strec^t  86  feet  wide.  Messrs. 
Callt-nder,  Pape,  and  White  were  the  moyiog 
parties.  Mr.  Robinson  was  not  then  iotendiog  to 
build  immediately,  although  he  was  ready  to 
consent  to  this  scheme,  as  far  as  contributing 
this  strip  of  land,  18  feet  wide,  was  concerned.  It 
appears  that  in  April  1878  Messrs.  Callender, 
Pape,  and  White  submitted  a  plan  to  the  then 
commissioners,  and  that  was  considered,  and  as  I 
understand  the  consideration  of  it,  or  the  ap- 
proyal  of  it,  was  then  deferred.  The  note  m 
the  resolution  runs  thus:  "The  following 
plans  are  recommended  to  be  deferred 
for  further  consideration  : — Messrs.  Callender, 
Pape,  and  White — the  deposited  plans  of  streets 
on  Middle  Park  Estate,  for  definite  eridence  of 
the  arrangement  with  Mr.  T.  Robinson  for  a 
36  feet  street  at  the  north  end,  and  for 
further  and  definite  information  as  to  the  mode 
of  drainage  proposed  by  themselves.*'  Well,  that 
matter  came  on  again  later,  and  on  the  16th 
April  this  was  resolved  upon:  ''The  following 
plans  were  recommended  for  approval."  Then 
there  is  this  one  to  which  I  am  r^rring:  "  That 
plans  of  Messrf*.  Callender,  Pape,  and  White,  of 
streets  in  the  Middle  Park  Estate  be  approved  on 
the  condition  as  now  agreed  in  writing  with 
Mr.  ThoB  Robinson  that  he  will  hereafter  con- 
tribute a  sufficient  quantity  of  land  to  the  north 
to  give  a  street  36  feet  wide  and  subject, 
as  regards  the  drainage,  to  an  arrangement  with 
Messrs.  Walker  whereby  the  owners  of  this 
estate  shall  contribute  so  much  of  the  costs." 
Now,  the  simple  effect  of  it  all  was  that  the 
commissioners  then  approved  of  the  construction 
of  a  street  86  feet  wide,  to  be  constructed 
in  two  sections;  first  of  all,  part  of  it  18 
feet  wide,  on  Messrs.  Callender,  Pap*),  and 
White's  land,  and,  secondly,  the  other  half  on 
Mr.  Robinson's  land.  That  understanding  was 
carried  out,  and  one  half  of  this  street  or  road, 
whatever  you  call  it,  for  the  whole  length  18 
feet  wide,  was  c<  nstructed  on  Messrs.  Callender, 
Pape,  and  White's  land  for  the  purpose  of  being 
incorporated  with,  and  forming  part  of,  a  wider 
street  when  Mr.  Robinson  chose  to  throw  in  his 
portion.  The  importance  of  that  is  this — that, 
having  regard  to  the  Mgreement  of  the  parties,  it 
is  impossible  to  treat  VSr.  Robinson  as  an  adjoin- 
ing owner  having  nothing  whatever  to  do  with  the 
construction  of  this  18  feet  street  or  part 
street,  as  I  will  call  it  for  the  pi*e8ent,  on  Messrs. 
Callender,  Pape,  and  White's  land.  He  was 
assenting  to  a  larger  building  scheme,  and  assent- 
ing to  tne  carrying  out  of  that  scheme  piece  by 
piece.  Now,  tne  first  point  which  arises  is 
this :  Whether  that  18  feet  width  on  Messrs. 
Callender,  Pape,  and  White's  land  was  a 
"street"  within  the  meaning  of  the  Act  of 
Parliament  to  which  we  have  been  referred 
— ^the  West  Hartlepool  Extension  and  Improve- 
ment Act  1870.  I  cannot  for  a  moment  doubt 
that  it  was ;  I  hn-ve  not  the  slightest  doubt 
about  the  matter.  Sect.  3  of  the  Act  says :  "  The 
term  *  street '  applies  to  and  includes  any  high- 
way or  road  (not  being  a  turnpike  road  or  rail- 
way), and  any  public  bridge  (not  being  a  county 
bridge),  lane,  footway,  square,  court,  alley,  passage, 
whether  a  thoroughfare  or  not,  and  the  parts  of 
any  such  highway,  road,  bridge,  lane,  footway, 
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square,  court,  alley,  or  passage,  within  the  im- 
proTement  district,  whether  made  before  or  after 
the  commencement  of  this  Act."  What  does  it 
matter  whether  the  street  is  made  piecemeal,  and 
whether  one  part  of  it  means  one  portion  of  the 
whole  of  it,  out  not  the  whole  length  or  one 
portion  of  the  whole  length,  but  not  of  the 
whole  width  P  To  say  that  Messrs.  Callender, 
Pape,  and  White's  18  feet  strip  is  not  part  of  the 
wider  street  which  was  contemplated,  appears  to 
me  to  be  an  absolutely  untenable  proposition.  It 
is  a  "street'*  for  all  the  purposes  of  legislation. 
It  is  not  the  less  a  *'  street  because  it  was  in- 
tended to  be  widened.  The  next  circumstance  in 
point  of  date  to  which  it  is  necessary  to  allude  is 
this :  On  the  5th  Jan.  1892  the  corporation  made 
an  order  under  sect.  80  of  this  Act  of  Parliament, 
and  that  was  that  these  streets  should  be  flago^ed 
and  paved  and  macadamised  in  the  way  specified 
by  that  order.  There  was  nothing  ultra  vires  in 
that ;  it  was  perfectly  right  and  perfectly  legiti- 
mate, and  was  quite  within  their  powers.  That 
order  was  served  upon  Mr.  Robinson  amongst 
other  people.  Then  nothing  was  done  by  any 
of  the  owners,  so  the  corporation  did  the  work 
themselves.  Pausing  there  for  a  moment,  what 
was  there  wrong  in  that?  It  is  not  neces- 
sary for  us  to  consider  whether  under  this  Act 
of  Parliament,  if  Mr.  Robinson  had  been  no 
party  to  these  proceedings,  and  if  there  had 
been  no  agreement  by  him  to  throw  in  18  feet 
and  make  the  road  36  feet  wide — he  being 
an  outsider  and  the  attempt  being  to  im- 
pose upon  him  an  obligation  of  contributing 
half  the  expense  of  makiug  the  road  on  Messrs. 
Callender,  Pape,  and  White's  property  —  that 
could  have  been  done.  I  do  not  know  whether  or 
not  it  could,  nor  is  it  necessary  for  us  to  consider 
that  point.  The  point  of  the  case  is  this :  that 
this  was  a  street  36  feet  wide  to  be  made  for  the 
common  benefit.  It  was  as  much  for  Mr.  Robin- 
son's benefit  as  for  Messrs.  Callender,  Pape,  and 
White's.  It  was  a  joint  operation  and  a  joint 
construction  from  first  and  last  to  that  extent. 
Therefore  it  appears  to  me  that  we  need  not 
trouble  ourselves  about  what  possibly  is  a  much 
more  difficult  question  as  to  what  would  have  been 
our  decision  if  Mr.  Robinson  had  been  no  party 
to  the  proceedings.  Then,  nothing  being  done, 
the  corporation,  as  I  have  already  remarked,  did 
the  work  themselves,  and  then  there  was  an 
apportionment  of  the  expenses.  Sect.  82  is  the 
section  undt-r  which  they  took  the  next  step  after 
the  order  for  making  up  the  street  and  so  on  had 
been  duly  sei-ved.  It  enacts  that :  "  If  any  work 
i*equired  to  be  done  by  auy  6U"h  order  is  not  com- 
menced within  one  month  after  notice  of  the 
order  has  been  given,  or  if  any  such  work,  when 
commenred,  is  not  carried  on  without  unreason- 
able delay,  or  if  any  such  work  is  not  com- 
pleted within  the  time  and  in  the  manner  pre- 
scribed in  the  ord«-r,  the  following  provisions 
shall  apply  to  every  such  case,  namely," — the 
commissioners  may  do  the  work  themselves. 
Sub-sect.  (2)  of  that  section  is  as  follows :  "  The 
commissioners  may  charge  the  several  owners  of 
buildings  or  lands  in  the  street  with  the  exp«-nses 
of  the  execution  by  them  of  those  works  or 
incidental  thereto  (which  expenses  arc  comprised 
in  the  term  '  new  street  expenses '  where  used  in 
this  Act)."  Sect.  69  says  :  *'  For  the  purposes  of 
this  Act,   buildings  and  lands  shall  be  deemed 


to  be  in  a  street  when  they  abut  on  a  street,  or 
when  only  some  portion  of  waste  or  unoccupied 
ground  open  to  tne  passage  of  the  public,  inters 
vt'nes  between  the  buildings  or  lands,  and  a  street" 
Having  reg-ird  to  that  section,  and  having  regard 
alno  to  the  word  "  street/*  it  is  impossible  to  say 
that  Mr.  Robinson  was  not  a  person  who  was  an 
owner  of  land  in  the  street,  the  street  being,  as  I 
understaod,  the  18  feet  portion  which  was  being 
made  first  as  a  part  of  the  wider  street.     He  is, 
therefore,    a    person    who    might    properly   be 
chanred.     Then  comes  sub-sect.  (3)  of  sect.  82, 
which,  provides  that :  "  New  street  expenses  shall 
be  charged  to    such  owners    in    propordon   to 
the  extent  of  the  frontage  of   their  respective 
buildings  amd  lands  in  the  street."    Then  follows 
sub-sect.    (4)    of    sect    82,    which    directs    that 
"  Such    proportion    shall    be    ascertained    and 
settled  by  the  surv«>yor,  and  the  apportionment 
by   him*  shall    be    binding   and   conclusive   on 
all  pMrties  unless  the  same  is  by  written  notice 
disputed  within  one    month   from  the  time  of 
notice  being  given  by  the  commissioners  of  the 
apportionment."     Sub-sect.  (5)  eoacte  that ''  Any 
such   dispute   shall    be  settled    by  arbitration. 
What  did  Mr.  Robinson  do  ?     He  did  not  in  any 
way  dispute  the  apportionment,  that  is  to  say,  the 
amount  which  he  was  atiked  to  pay ;  he  took  up  a 
perfectly  logical  and  perfectly  intelligible  posi- 
tion, though,  in  our  opinion,  he  was  wrong.    He 
contended  that  he  was  a  person,  who  was  not 
within  the  jurisdiction  of  the  commissioners  or 
of  the  corporation  at  all,  and  that  they  had  no 
right  whatever  to    make  any   order  upon  him. 
b^»use  he  had  no  land  whatever  abutting  on  this 
street.    This  point  turns  upon  a  critical  examina- 
tion of  the  meaning  of  the  word  "  street,'*  and 
upon  this  point  we  ure  against  Mr.  Robinson's 
contention.     He  denied  the  jurisdiction  of  the 
commissioners  or  the  corporation,  and  it  appeals 
to  me  perfectly  impossible  to  say  with  him  that 
this  is  a  dispute  about  the  apportionmenc,  by  the 
surveyor ;  it  is  nothiog  of  the  kind,  it  is  far  from 
that.      We  were  pressed   with   oases   upon  the 
Public  Health  Act  1875,  the  provisions  of  which 
are  similar  to  those  of  this  Act  of  Parliament. 
Reliance  was  placed  on  the  case  of  The  SandgaU 
District    Local    Board    of   Health   v.  Keens  (66 
L.   T.  Rep.  741;    (1892)    1    Q.    B.    831)  more 
particularly.    I  do  not  understuid,  however,  thai 
that  case  goes  the  length  of  saying  that  if  a 
person  takes  up  the  position  which  Mr.  Robinson 
has  here,  the  local  authority  have  no  jurisdiction 
over  him  at  all,  and  that  the  dispute  is  to  be 
referred  to  arbitration.  K  there  is  any  distinction 
between  that  case  and  the  present,  it  is  advene 
to  Mr.  Robinson,  because  after  all  what  we  have 
to  do  is  to  construe  sect.  82.    When  we  look  at  it 
we  see  that  new  street  expenses  are  to  be  charged 
to  the  owners  in  propoHion  to  the  extent  of  the 
frontage  of  their  resp^-ctive  buildings  and  lands 
in  the  street ;  and  that  such  proportion  is  to  be 
ascertained   and  settled  by  the  surveyor;  and 
that  the  apportionment  by  him  is  to  be  binding 
and  conclusive  on  all  parties  unles!^  the  same— 
that  is  to  say,  the  apportionment  by  him — ^is  by 
written  notice  disputed.      It  seems  to  me  that 
when  a  man  takes  up  the  position  which  Mr. 
Robinson  did  by  saying,   "You  have  no  juris- 
diction over  me  at  all,"  it  is  absolutely  impossihle 
to  bold  that  there  is  a  dispute  about  apportion- 
ment.   It  is  nothing  of  the  kind.    Therafore  \he 
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point  about  arbitration  abaolutely  falla.  I  do  not 
ihiuk  that  there  u  anything  else  to  which  I  need 
call  attention.  It  is  said  that  there  has  bt^en  a 
hardship  on  Mr.  Robinson.  Of  course  we  have 
nothing  to  do  with  that.  At  fir^t  I  was 
not  impressed  with  that  view  of  the  case,  but, 
having  read  the  judcrment  of  Stirling,  J.,  I 
think  that  there  may  be  some  hardship  upon 
him,  because  it  may  be  that  he  is  not  in  a 
position  to  obtain  compensation.  If  so,  he  has 
managed  matters  in  such  a  way  as  to  bring 
this  hiirdship  upon  himself.  But  he  in  not  without 
a  remedy  because,  as  Stirling.  J.  pointed  out, 
sect.  349  of  the  Act  shows  that  there  is  a  course 
open  to  him  to  have  that  hardship  rt-dressed,  if 
there  be  hardship  in  it.  It  appears  to  me  that 
legally  he  i<a  wrong  from  beginning  to  end,  and 
that  the  wrong  is  attributable  to  the  fact  that  he, 
having  agreed  to  contribute  a  strip  of  his  owu 
land  18  feet  widf,  has  made  his  building  o])era- 
♦ions  not  to  work  in  and  tally.  He  has  only 
himself  to  thank  for  the  position.  Legally  he  is 
wroug  from  first  to  last.  For  these  I'easons  I 
think  that  the  appeal  must  be  dismissed,  and 
dismisf^ed  with  costs. 

Chitty,  L.J. — I  agi*ee.  The  order  under  appeal 
is  an  order  enforcing  a  charge  under  the  850th 
section  of  the  West  Hartlepool  Extension  and 
Improvement  Act  1870.  The  facts  have  already 
been  stated  by  the  Master  of  the  Rolls  and  I 
shall  not  repeat  them.  When  the  ordt-r  of  the 
5th  Jan.  1892  to  execute  the  works  was  made  by 
the  corporation,  who  then  succeeded  to  the 
position  of  the  commissioners,  the  state  of  things 
was  this  :  Mr.  Robinson  had  agreed  to  contribute 
one  half  of  a  road  of  36  feet.  Messrs.  Oallender, 
Pape,  and  White  had  originally  submitted  plans 
to  the  commissioners  in  1878  whereby  they  pro- 
posed that  a  road  of  the  width  of  36  feet  should 
be  made,  they  contributing  one  half,  namely,  the 
half  on  their  own  land  of  18  feet.  The  oommis- 
Bioners,  when  Messrs.  Oallender,  Pape,  and 
White's  proposal  was  brought  before  tnem,  re- 
fused to  proceed  until  the  views  of  Mr.  Robinson 
as  to  the  scheme  had  first  been  duly  ascertained. 
In  the  result  Mr.  Robinson  entered  into  a  written 
agreement  that  he  would  contribute  18  feet 
towards  the  road  of  36  feet.  He  did  not  agree 
that  he  would  contribute  it  at  any  particular 
time,  nor  that  he  would  execute  the  work  re- 
quired of  himself.  But  ttill  he  was  a  party 
assenting  to  the  scheme,  and  that  I  think  is  an 
important  fact  in  this  case.  When  the  order  of 
the  dth  Jan.  1892  was  made,  that  being  as  I  have 
said  the  sta^e  of  affairs,  a  question  seems  to  have 
been  raised  in  the  argument  whether  that  order 
was  an  order  made  within  the  authority  of  the 
80th  section  of  the  local  Act.  On  looking  at 
the  order  and  referring  to  the  surveyor's  plan 
which  forms  part  of  the  order,  it  is  quite 
plain  that  the  order  related  to  a  street 
then  to  be  made  18  feet  wide.  Fatting 
with  that  the  other  circumstances  that  I 
have  already  stated  in  connection  with  that  order, 
no  doubt  there  was  a  street  of  36  feet  in  contem- 
plation, but  it  was  part  of  this  contemplated  36 
leet  road  tiiat  was  then  under  consideration,  and 
which  was  then  ordered  to  be  made.  The  order 
plainly  referred  to  the  18  f^et  street,  and  that 
^pears  to  me  to  be  *'  a  stretit  or  part  of  a  street " 
within  the  meaning  of  the  Act  of  1870.  ^  It  was 
urged  that  the  urban  authority  had  no  jurisdic- 


tion to  make  an  order  for  the  execution  of  works 
upon  a  street  less  than  36  feet  wide ;  but  I  refer  to 
the  73rd  section,  which  says  that :  *•  Every  new 
street  intended  for  carriage  traffic  shall  be  laid 
out  and  formed  at  least  36  feet  wide  unless,"  and 
then  there  follow  certain  circumstances  which  are 
meationed  and  the  section  concludes  by  saying, 
"or  on  account  of  other  special  circumstances 
stated  in  the  order."  Now,  in  mv  opinion,  there 
were  special  circumstances  to  bring  this  case 
within  that  73rd  section,  namely,  the  circum- 
stances which  I  have  already  shortly  stated,  that 
Mr.  Robinson,  the  adjoining  owner,  had  agreed 
to  contaibute  one  half  of  the  36  feet  road.  I 
entertain  no  doubt  that  the  street  mentioned  in 
the  order  of  the  5th  Jan.  1892  was  a  street  or 
part  of  a  street  within  the  meaning  of  this  Act. 
That  being  so,  I  think  it  is  not  unimportant  to 
observe  that  the  fence  which  separated  Messrs. 
Oallender,  Pape,  and  White's  land  from  Mr. 
Robinson's  land  was  on  Mr.  Robinson's  land.  It 
is  worth  noticing  also  that  the  order  which  has 
to  be  made  under  the  80th  section  is  not  required 
to  state  by  whom  the  new  sti'eet  is  to  be  formed. 
The  order  as  made  and  as  authorised  to 
be  made,  is  in  general  terms,  viz.,  that 
these  works  of  sewering,  draining,  and  the 
like  should  be  done.  Moreover  at  the  time 
this  order  was  made  this  was,  in  fact,  an 
18  feet  street  or  highway  in  the  general  accepta- 
tion i»f  that  term.  The  load  had  been  opened  to 
the  public.  There  were  houses  already  erected  on 
Messrs.  CaUender,  Pape,  and  White's  side,  and 
this  street  was  in  sucn  a  condition  that  it  was 
proper  to  apply  for  the  completion  of  the  road 
under  sect.  80.  We  were  informed  that  the 
corporation  had  received  complaints  because  the 
works  had  not  been  complf'ted.  As  the  Master  of 
the  Rolls  pointed  out,  this  80th  section  does  not 
say  in  terms  by  whom  such  a  street  is  to  be  com- 
pleted. It  merely  directs  that  the  respective 
owners  of  the  buildings  and  lands  in  such  street 
shall  at  their  own  expense  do  the  works  which  are 
mentioned  in  the  earlier  part  of  the  section.  It 
says  nothing,  as  Stirling,  J.  pointed  out,  with 
reference  to  the  ownership  of  the  land  on  which 
the  "  street"— using  that  word  in  the  popular 
sense  of  the  term,  and  in  the  sense  in  wliidi,  in 
my  opinion,  it  is  used  in  the  Act — wsis  made,  or  by 
whom  the  work  is  to  be  done.  Then  the  order 
was  duly  served  under  sect.  81  upon  Mr.  Robinson, 
and  I  can  see  nothing  in  the  objection  that  was 
put  forward,  that  under  this  order  Mr.  Robinson 
was  ordered  in  substance  to  do  work  which  he  had 
no  power  to  do.  This  section  directs  that  the 
order  shall  be  served  on  the  respective  owners  or 
occupiers  of  the  buildings  abd  lands  in  the  street 
to  wiiich  it  relates.  That  carr  es  one  back  to  an 
earlier  section — namely,  the  69th  section — which 
enacts  that:  '*For  the  purposes  of  this  Act 
buildmgs  and  lands  shall  be  deemed  to  be  in  a 
street  when  they  abut  on  a  street."  The  rest  of 
that  section  is  not  here  material,  and  I  will  not 
read  it.  Now,  in  this  case  the  lands  of  Mr. 
Robinson  upon  which  this  charge  is  made 
do  abut  upon  the  stre^-t.  If  the  fence  had 
belonged  to  Messrs.  CaUender,  Pape,  and 
White,  a  different  case  might  have  arisen ; 
but  it  is  not  necessary  to  stay  to  consider 
that  question  now.  The  result  is  that,  in  my 
opinion,  the  order  of  the  5th  Jan.  1892  was  mad-^ 
within  the  authority  of  the  Act.  and  it  was  served 
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acoordinfj^  to  the  Act  upon  Mr.  Bobinson.  I  o^n 
see  nothing  in  the  objection  which  was  raised  that 
the  land  charged  would  inclade  the  land  which  he 
had  agreed  to  contribute  towards  the  street.  It 
may  be  that  bj  reason  of  subsequent  events  that 
churge  had  become  unenforceable  against  that 

{^articular  portion  of  the  land,  namely,  the 
8  feet  which  he  was  to  contribute.  However  that 
might  be,  there  was  clearly  a  charge  upon  it  at 
the  time,  although  a  charge  which,  in  the  events, 
that  have  happened,  has  Mcome  unimportant  and 
unenforceable,  because,  I  take  it,  that  now  being 
part  of  a  pub  ic  street,  it  could  not  be  said  that 
there  would  be  jurisdiction  to  sell  that  part  of 
the  land.  I  mention  that  point  because  it  was 
strongly  urged  during  the  appeal.  But  it  appears 
to  me  that  it  is  one  which,  though  proper  to  notice, 
has  no  force  in  it  whatever.  The  other  point  is  a 
very  simple  one,  and  it  turns  upon  the  82 ad 
section.  That  section  begins  by  stating  that,  if 
the  work  required  to  be  done  by  any  such  order  is 
not  commenced  within  a  certain  time,  or  when 
commenced  is  not  carried  on  without  unreasonable 
delay  or  is  not  properly  done,  then  under  separate 
8ub*sections  it  is  enacted,  first,  that  the  commis- 
sioners may  do  the  work  themselves ;  secondly, 
that  they  may  charge  the  several  owners  of  the 
buildings  or  lands  in  the  street  with  these 
expenses;  and  thirdly,  that  these  new  street 
expenses  are  to  be  charged  to  the  owners  in  pro- 
portion to  the  extent  of  the  frontage  of  their 
buildings  and  lands  in  the  street.  Then  comes 
the  4th  sub- section,  and  upon  this  it  was  contended 
that  there  was  this  condition  precedent  to  suing 
and  oiforcing  the  charge,  namely,  that  the  parties 
should  first  have  gone  to  arbitration,  and  that 
unless  they  had  had  the  dispute  which  arose 
between  them  settled  by  arbitration,  there  was 
no  right  on  the  part  of  the  plaintiffs  to  seek 
to  enforce  the  charge  at  law.  I  think  that 
argument  cannot  be  sustained.  The  4th  sub- 
section of  this  82nd  section  says  that  the  pro- 
portion is  to  be  ascertained  by  the  surveyor  (and 
that  was  done  in  the  present  case)  and  such 
apportionment  is  to  be  bmdisg  and  conclusive  on 
aU  parties  unless  the  same  is  by  written  notice 
disputed  within  one  month  from  the  time  of 
notice  being  given  by  the  commissioners  of  the 
apportionment,  and  any  such  dispute  by  sub- sect. 
(5)  shall  be  settled  by  arbitration.  I  refer  also  to 
the  6th  sub*  section  which  enacts  that,  "  Notwith- 
standing any  such  dispute  such  interest  on  new 
street  expenses  as  is  hereafter  in  this  Act  pro- 
vided for,  shall  commence  as  against  each  such 
owner  from  the  expiration  of  one  month  from 
the  time  of  demand  by  the  commissioners  of  his 

Sroportion  of  the  new  sti'eet  expenses."  Now,  I 
o  not  find  that  any  difficulty  in  the  way  of  the 
?laintifls  arises  by  reason  of  these  sub-sections, 
'he  dispute  must  be  a  dispute  plainly  under  the 
4th  sub-section  in  relation  to  the  apportionment. 
There  was  no  such  dispute.  If  there  had  been 
such  a  dispute  the  arbitrator  would  have  been 
competent  to  enter  upon  it,  and  I  do  not  doubt 
would  have  decided  it  or  sent  a  special  case  to 
the  court  if  he  thought  fit,  or  if  it  was  proper  for 
him  to  do  so,  to  have  decided  possibly  the  question 
of  law.  He  would  have  been  the  right  person 
to  decide  a  dispute  of  that  kind;  but  on  the 
facts  of  this  case  there  was  no  dispute.  The 
dispute  really  was  with  reference  to  the  2nd  sub- 
section and  generally  on  the  Act,  and  was  in 


short  this,  whether  the  commissioners  or  the  urban 
authority,  who  had  become  substituted  in  their 
place  under  the  Act,  had  jurisdiction  to  make  the 
charge  at  all.  I  think,  therefore,  that  that 
portion  of  the  case  falls  to  the  ground.  It  is  not 
necessary  for  me  to  say  anything  about  the 
849th  section,  or  to  refer  to  any  of  the  subordinate 
parts  (d  the  case,  after  the  exhaustive  judgment 
of  the  Master  of  the  BoUs,  in  which  1  entirely 
concur. 

Williams,  L.J. — ^I  only  wish  to  add  a  few 
words.  Speaking  for  myself,  my  conclusion  is 
based  entirely  upon  the  fact  that  the  street  dealt 
with  here  is  the  18  feet  street,  and  that  the 
appellant  had  land  abutting  on  this  street  within 
the  meaning  of  the  69th  section.  My  conclnsion 
would  have  been  exactly  the  same  whether  there 
had  been  or  whether  there  had  not  been  the 
agreement  of  1878  relating  to  a  subsequent 
extension  of  that  street.  The  only  other  thing  I 
wish  to  say  is,  that  I  have  arrived  at  no  concluaian 
myself  as  to  whether  in  the  case  uf  The  Sandgate 
DtBtriet  Local  Board  of  Health  v.  Keene  {ubi  tiip.) 
there  was  a  decision  that  under  the  Pablic 
Health  Act  1875  arbitration  is  a  condition  prece- 
dent to  the  right  to  recover,  even  in  cases  whrro 
the  dispute  is  a  dispute  as  to  liability  only.  I 
do  not  think  it  is  necessary  to  decide  that  point 
in  the  present  case.  For  the  reasons  given  by 
the  Master  of  the  Bolls  it  seems  to  me  that 
under  this  Act  there  can  be  no  doubt  that  there 
is  no  need  to  go  to  arbitration  in  cases  where 
liability  only  is  disputed,  and  the  apportionment 
is  not  disputed.  ^^^  diemiseed. 

Solicitors  for  the  appellant,  BeU,  Brodrieky 
and  Chray,  ageuts  for  Harrieon  and  Barker,  West 
Hartlepool. 

Solicitors  for  the  respondents,  Baker,  Lees,  and 
Poatleihwaite,  agents  f6r  Higeon  Sim/peot^  West 
HartlepooL 
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OHANOBBY  DIVISION. 

July  14, 15, 16, 17,  20,  21,  and  Nov,  23, 1897. 

(Before  Stiblinq,  J.) 

Thb  London  and  Noath- Western  Bajlwat 
Company  and  The  Great  Wbstbbn  Bail- 

WAT     OOMPANT    V,    ThE     BuSAI.     DiSTSICT 

Council  of  Buncorn.  (a) 

Puhlie  health  —  Railway  company — Draine  Am- 
etructed  io  carry  away  ewrfaee  water — Sewage 
flofwvng  therein — Preecription — Drains  whether 
vested  as  sewers  in  local  authority — InjuneiwA 
— Railway  Clauses  Consolidaiion  Act  1845  (8 
Vict,  c,  20),  M.  16,  68,  69,  70,  7^— Public  SeaUk 
Act  1875  (38  <fr  39  Vict,  c  55),  ss.  4,  13,  15, 
21. 

The  plaintiffs  were  the  successors  of  a  raihoaii 
company  which  toas  constituted  &y  an  Act  passed 
in  1846,  with  which  the  Railway  Clauses  Ctm- 
solidation  Act  wm  incorporated,  for  thepwrpote 
of  making  a  railway  from  Chester  to  Warring' 
ton. 

The  railway  toot  miide  about  1850,  and  by  an  Att 
of  1861  was  transferred  to  the  plaintiffs.  Nsar 
the  vUlage  of  Heuby  wcu  a  road  on  the  sidesnf 

(•I  Kapoitod  bj  A  W.  Chastke,  Eiq.,  BairtoMr-M-Uw. 
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which  were  slopes  on  which  the  railway  ran  on 
an  embankment.  On  ihe  opposite  side  of  the 
road  were  marshes. 
To  the  soiUh  of  Helsby  station  was  the  Helshy 
atkletie  field.  In  this  fisld  on  the  north  ana 
south  sides  toere  ditches  communicating  hy  a 
9m.  pipe   with    the    drainage  system  on    the 

giniijfs*  land,  and  ultimately  flowing  into  an 
n.  pipe  which  discharged  into  a  pool  by  the 
side  of  the  line. 

The  pipes  were  aU  constructed  by  the  plaintiffs  or 
their  predecessors,  and  the  ditches  were  comnwn 
country  ditches. 

It  was  aueged  by  the  defendants  that  these  ditches 
carried  off  sewage  from  eight  houses,  and  that, 
as  this  sewage  passed  to  the  system  of  pipes  in 
ike  drain  they  had  hecome  sewers  within  the 
meaning  of  the  Public  Health  Act  1875  and  were 
vested  in  them. 

In  1896  the  defendants  proceeded  to  convey  such 
sewage  by  another  ditch  into  the  pipes  and  drains 
of  ihe  plaintiffs,  and  the  evidence  showed  that, 
although  sewage  had  previonsly  passed  inJto  su^h 
pipes  and  drains,  the  plaintiffs  had  no  knowledge 
that  it  did  so. 

In  an  sustion  for  an  injunction  to  restrain  the 
defendants  from  conveying  the  sewage  in  such 
manner: 

EM,  that  the  pipes  and  drains  of  the  plaintiffs 
were  within  the  exception  in  sect,  13  of  the  Public 
Health  Act  1875,  namely,  sewers  made  and  used 
for  the  purpose  of  draining,  preserving,  or  im- 
proving  land  under  a  local  or  private  Act  of 
rarliament,  and  that  consequently  they  did  not 
vest  in  the  defendants. 

Injunction  accordingly. 

Bt  their  writ  in  this  action  the  plaintiffs  the 
London  and  North- Western  Railway  Company, 
md  the  Ghneat  Western  Railway  Company  claicaed 
an  injunction  restraining  the  defendants,  their 
iorrants  and  agents,  from  connecting  certain  new 
»^wers  of  the  defendants  in  the  township  of 
Helshy  and  parish  of  Frodsham  in  the  county  of 
Chester,  with  certain  land  drains  and  ditches  of 
the  plaintiffs,  and  from  causing  or  permitting 
sewage  or  water  to  flow  from  the  said  new  sewers 
of  the  defendants  into  the  said  ditches  and  land 
drains  of  the  plaintiffs. 

There  were  no  pleadings  in  the  action;  but 
the  question  was  whether  the  drains  run- 
ning through  the  lands  mentioned  in  the  writ 
were  constructed  for  draining  the  lands  of 
Uie  plaintiffs  and  their  predecessor  in  title, 
and  were  accordingly  vested  in  the  plaintiffs, 
or  whether  under  the  provisions  of  the  Public 
Health  Act  1875  they  luul  become  vested  in  the 
nml  sanitary  authority  of  the  district 

The  plaintiffs  were  the  successors  of  a  railway 
company  which  was  constituted  by  an  Act 
psased  in  1846  with  which  the  Railway  Clauses 
Uoosolidation  Act  of  1845  was  incorporated  for 
the  purpoee  of  making  a  railway  from  Chester  to 
Warrington. 

This  railway  was  made  about  the  year  1850, 
and  subsequently  by  an  Act  of  1861  it  was  toge- 
ther with  the  rights  and  obligations  of  tne 
orjffinal  company  transferred  to  theplaintiffs. 

The  railway  runs  from  Chester  to  Warrington  in 
a  south-westerly  and  north-eaaterly  direction,  and 
passes  near  the  village  of  Helsby,  where  there  is  a 
atation. 


In  the  neighbourhood  of  Helsby  is  a  road,  on 
the  sides  of  which  are  slopes  of  considerable 
height,  constructed  by  the  railway  company,  and 
on  which  the  railway  ruos  on  an  embankment. 
On  the  opposite  side  of  the  line  are  marshes. 

To  the  south  of  Helsby  station  is  a  field, 
formerly  two  fields,  now  in  the  occupation  of  a 
cricket  dub,  called  the  Helsby  Athletic  field. 
This  field  was  separated  from  the  plaintiffs*  pro- 
perty by  a  ditch,  beyond  which  were  posts,  a  fence 
and  a  hedge. 

On  the  south-west  side  of  the  line  was  a  pool  of 
water  due  to  excavation  at  the  time  the  embank- 
ment was  made. 

Between  the  pool  and  the  embankment  was  a 
second  line  of  railwav,  and  between  these  was  a 
triangular  space  which  consisted  partlv  of  sidings 
and  partly  of  unused  ground  available  for  the 
construction  of  works  from  increased  traffic. 

In  the  athletic  field  on  the  north  and  south 
sides  were  ditches  still  in  existence,  and  these 
communicated  by  a  9-inoh  pipe  with  the  drainage 
system  on  the  plaintiffs'  lands  which  were 
situated  partly  on  the  south-east,  and  partly  on 
the  north-west  side  of  their  property  above  men- 
tioned and  ultimately  flowed  into  an  18  inch  pipe 
which  discharged  into  the  pool  already  mentioned. 

As  to  the  ownership  of  the  svstem  of  pipes  in 
dispute  there  was  no  question  tnat  they  were  all 
constructed  by  the  plaintiffs  or  their  predecessors 
in  title,  that  those  to  the  south-east  were  con- 
structed in  1850,  at  the  time  when  the  railway  was 
originally  made,  and  that  those  to  the  north-west 
had  been  altered  to  suit  the  requirements  of  the 
plaintiffs,  and  were  now  ten  feet  under  the  level 
of  the  ground. 

The  gradient  on  the  south-west  was  1  in  25,  and 
that  on  the  north-west  I  in  17.  A  considerable 
portion  of  the  drain  to  the  north-west  was  prac- 
tically leveL 

The  ditches  on  the  north  and  south  sides  of  the 
athletic  field  were  ordinary  country,  ditches,  such 
as  one  finds  all  over  England.  According  to  the 
evidence,  before  these  were  made,  the  old  ditches 
were  continued  down  towards  the  marshes. 

At  the  trial  the  defendants'  case  was  rested  on 
the  alleged  user  of  these  ditches  for  carrying  off 
the  sewage  from  eight  houses.  This  sewage 
passed  to  the  system  of  pipes  in  the  drain,  and 
consequently  it  was  contended  that  these  have 
become  sewers  within  the  meaning  of  the  Public 
Health  Act  1875,  and  were  vested  in  the  defen- 
dants. 

As  to  the  ei^ht  houses  in  the  evidence  they  had 
been  ranged  in  three  groups,  first,  as  to  those 
numbered  on  the  plan  I  and  2,  then  those  num- 
bered 3,  4,  and  8,  and  lastly  those  numbered  5, 
6,  and  7.  As  to  Nos.  1  and  z,  they  were  known 
as  Greenbank  and  were  situate  in  the  main  road 
from  Chester  to  Frodsham.  They  lav  between 
that  road  and  the  line,  and  to  the  south  of  them 
was  an  open  ditch  which  had  now  been  replaced 
by  a  pipe  which  connected  that  ditch  with  the 
IjoundaiT  of  the  athletic  field. 

Accord^g  to  the  evidence  of  the  owner,  these 
houses  were  built  between  1857  and  1860  by  his 
father-in-law  and  he  resided  there  from  the  time 
of  his  marriitfe  in  1872.  A.t  that  time  a  pipe  ran 
from  a  trap  from  the  house,  but  it  did  not  carry 
away  what  is  usually  termed  sewage  matter.  The 
house  had  no  direct  drainage,  and  the  fascal 
matter  simply  soaked  away. 
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In  that  year  the  oesspool  and  ashpit  were 
drained,  and  a  connection  made  with  tne  ditch 
on  the  south  side,  and  from  that  time  to  the 
present  all  feeoal  matter  drained  away  by  means  of 
these  pipes  and  flowed  into  the  ditch  on  the  north 
side  of  the  athletic  field  and  so  found  its  way  on 
to  the  system  on  the  land  of  the  plaintiffs. 

As  to  Nos.  3,  4,  and  8.  Nos.  3  and  4  were  close 
to  the  Chester  and  Frodsham  road,  and  betwt-en 
that  road  and  the  athletic  field  was  another  field. 
No.  8  was  at  a  greater  distance  from  the  railway 
line.  Nos.  3  and  4  were  in  existecioe  when  the 
railway  was  made ;  No.  4  was  then  a  farmhouse, 
and  No.  3  was  now  a  cottage,  aud  had  no  connec- 
tion with  No.  4,  which  drained  into  a  dunghe^p  in 
the  farmyard. 

About  the  year  1871  that  drainage  began  to 
find  its  way  into  the  road,  and  in  that  year — 
being  in  the  occupation  of  a  tenant  who  t-eemed 
to  keep  a  larger  stock  of  cattle  than  usual — it 
attracted  the  attention  of  the  sanitary  authority, 
who  required  alterations  to  be  made. 

The  result  was  that  an  ordinary  cesspool  was 
constructed,  which  was  connected  with  tne  farm- 
yard by  a  drain,  and  the  eyidence  seemed  to  show 
that  there  was  no  overflow  channel  provided. 

It  appeared,  however,  that  in  1877  that  cesspool 
was  drained  into  the  drain  iu  the  athletic  field, 
for,  in  consequence  of  the  action  of  the  sanitary 
authority  at  that  time,  the  lessee  made  suah  a 
drain,  and  by  that  the  houses  continued  to  be 
drained  down  to  1896. 

As  to  how  it  was  disposed  of  there  was  a  conflict 
of  evidence. 

There  was  no  dispute  that  it  provided  for  the 
removal  of  liquid  matter,  and,  in  his  Lordship's 
opinion,  the  weight  of  evidence  was  in  favour  of 
the  contention  that  the  overflow  from  the  cesspool 
formerly  ran  down  in  the  ditch  to  the  athktic 
field. 

As  to  Nos.. 5,  6,  and  7,  they  were  situated  on 
the  same  side  of  the  road.  Nos.  6  and  7  were 
built  about  1873,  and  No.  5  somewhat  later  In 
1883  they  were  all  provided  with  water-closets, 
and  in  addition  Nos.  6  and  7  had  a  cesspool  into 
which  the  drainage  was  discharged.  The  over- 
flow from  this  cesspool  simply  flowed  on,  down 
to  1883,  to  the  road,  when  it  was  complained  of 
by  the  authorities  and  a  oatchpit  was  constructed, 
the  overflow  from  which  ran  into  the  drain  to 
the  athletic  field.  It  appeared,  therefore,  that 
the  draioage  from  Nos.  1  and  2  from  the  year 
1872,  and  c3  Nos.  5  and  6  from  the  year  1873  was 
in  connection  with  the  ditch  on  the  north  side  of 
the  athletic  field,  and  that  the  drainage  of 
Nos.  4  and  8  from  1877  ran  down  into  the  same 
field,  and  that  this  continued  until  1896.  After- 
wards, while  matters  were  in  that  state,  sewage 
was  observed  to  pass  down  into  the  plaintiffs* 
land,  and  this  had  been  established  by  the  evi- 
dence, but  there  was  nothing  to  show  that  the 
plaintiffs  had  knowledge  that  sewage  did  pass 
into  their  system  of  pipes. 

In  1896  the  ditch  in  the  middle  of  the  athletic 
field  was  dosed,  and  the  defendants  proceeded  to 
convey  the  sewage  into  another  ditch  irom  whence 
it  passed  into  pipes  and  drains  of  the  plaintiffs. 
Tms  was  objected  to  by  the  plaintiffs,  the  plain- 
tifh  maintaining  that  the  defendants  hsA  no 
right  so  to  convey  the  sewage.  Whether  or  not 
the  defendants  were  entitled  as  a  matter  of  law 
so  to  do,  it  was  admitted  that  if  they  were  so 


entitled  then  that  they  could  pass  such  matter 
into  those  pipes  and  drains,  provided  no  nuisance 
was  thereby  caused  either  to  the  plsintifEs  or  to 
anyone  else.  But  no  question  of  nuisance  was 
raised  in  this  action. 

HcuHngSf  QO.  and  Shearman  for  the  plaintiff  i. 
— We  are  entitled  to  the  injunction  as  prayed 
The  Bailway  Clauses  Consolidation  Act  was  read 
into  the  special  Act.  The  special  Act  came  after 
the  general  Act,  as  was  the  case  in 

Ths  London  and  BUickwalX  Bailway  Company  t. 
The  Board  of  Works  for  the  Limehouee  Dittriet^ 
ZK.AJ,  123. 

The  company  are  bound  to  maintain  their  drains 
in  pursuance  of  their  statutory  duty.  Long  after 
that  Act  came  the  Public  Health  Act,  which  vests 
sewerd  in  the  local  authority.  City  and  South 
London  Bailioay  Company  v.  The  London  County 
CouncU  (65  L.  T.  Bep.  362 ;  (1891)  2  Q.  B.  573) ; 
and  London  County  Council  v.  The  Sdkool  Board 
for  London  (1892)  2  Q.  B.  606}  are  cases  as  to  the 
effect  of  a  general  on  a  special  Act.  When  the 
pipes  were  laid  there  was  no  idea  of  sewage 
passing  through  them.  And  if  they  are  to  vest 
as  sewers  in  the  local  authority  Uie  statutory 
duty  to  carry  off  surface  water  cannot  be  per- 
formed by  us.  In  any  event  these  are  not  such 
sewers  as  are  contemplated  by  the  Act  of  1875. 
They  are  within  the  exceptions  given  in  sect  13. 
See  also  sect.  327  and 

Meader  v.  Weet  Cowes  Local  Boards  67  L.  T.  Bep. 
454 ;  (1892)  8  Gh.  18. 

To  come  within  the  Act  they  must  carry  sewage 
from  one  point  to  another : 

Reg,  V.  Local  Board  of  Health  of  Oodmaneheeter,  14 
L.  T.  Bep.  104 ;  L.  Sep.  1  Q.  B.  328. 

It  cannot  be  said  that  there  is  a  prescriptire 
right  to  receive  the  sewage  into  our  pipes, 
for  we  have  never  made  any  agreement  totoat 
effect: 

The  Proprietors  of  the  Staffordshire  and  Woresster- 
ehire  Canal  Navigation  v.  The  Proprietors  of  tht 
Birmingham  Canal  Navigation,  L.  Bep.  1  fi.  of 
L.  254,  267. 

It  would  be  ultra  vires  for  this  company  to  make 
such  a  grant  : 

MuUiner  v.  Midland  Railway,  40  L.  T.  Bep.  121: 

11  Ch.  Div.  622  ; 
Ayr  Harbour  Trustees  v.  Oswald,  8  App.  Cm.  623. 

These  cases  have  reference  to  the  exercise  of 
powers,  but  the  same  principles  are  applicable  to 
the  performance  of  duties. 

Jelf,  Q.C.  and  E.  P.  Hewitt  for  the  defendants. 
— Sewage  ran  in  the  ditch  in  question  before  the 
railway  was  made.  It  drains  more  than  two  hoiues, 
and  therefore  is  a  sewer : 

PabUo  Health  Act,  1875,  ss.  4,  13  ; 

Acton  Local  Board  v.  Batten,  52  L.  T.  Bep.  17;  28 

Ch.  Di7.  283 ; 
^errand  v.  Hallos  Land  and  BuHding  Companyt 
69  L.  T.  Bep.  8 ;  (1893)  2  Q.  B.  185. 

The  Bailway  Clauses  Consolidation  Act  ia  incor- 
porated into  the  special  Act  without  express 
mention.  It  is  read  ^nto  it.  There  are  cases 
showing  what  are  the  rights  of  individuals : 

Paleonar  v.  Corporation  of  Souih  Shields,  (1896)  2 

Q.  B.  319 ; 
Reg,  V.  Vestry  of  St,  Matthew,  Bethnal  Qreen,  74 

L.  T.  Bep.  701. 
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As  to  sewage  going  in  pipes  from  ditches  see 

Falconar   ▼.    Corporation  of   South  Shields   {ubi 

sup,) ; 
Wheatcroft  r.  Local  Board  of  Matlock,  52  L.  T.  Bep. 

885. 

The  following  cases  show  that  a  ditch  of  this  kind 
was  a  sewer  within  the  meaning  of  the  Public 
Health  Act : 

Beg.  T.  Local   Board  of  Health  of  Qodmancheeter 

(ubi  mp.)  ; 
Acton  Local  Board  ▼.  Batten  (ubt  sup.) ; 
Ferrand  ▼.  Hallos  Land  arid  Building  Company 

(uhi  sup.). 

If  it  be  a  sewer,  then  it  is  not  within  any  of  the 
exceptlonfi  meotioued  in  sects.  13  and  327  of  the 
Act,  nor  sect.  68  of  the  Bailway  Clauses  Consolida- 
tion Act.  The  cases  cited  in  opening  do  not  affect 
the  question.  As  to  the  question  oi  prescription, 
the  cases  cited  are  not  applicable,  V  cause  we  do 
not  claim  by  prescription  but  under  the  powers  of 
an  Act.  [Stibling,  J. — The  question  as  to  pre- 
scription is,  if  a  priTate  owner  cannot  deal  with  it 
as  a  right  acquired  by  prescription,  bow  can  you 
be  in  any  better  position  P]  At  any  rate,  we  have 
been  here  more  than  twelve  years.  As  to  the 
qnestion  of  trespass,  see 

Meader  t.  Went  C'^wes  Local  Board  {ubi  sup.). 

Bat  that  was  held  not  to  be  a  bond  fide  action. 
Homsey  Local  Board  v.  Davis,  68  L.  T.  Bep.  503 ; 

(1893)  1  Q.  B.  756  ; 
Beg.  ▼.  Vestry  of  St.  Matthew,  BetKnal  Qreen  {ubi 

sup); 
Trevi*  T.  miey,  70  L.  T.  Bep.  242  ;    (1894)  1  Q.  6. 

233. 

Shearman  in  reply. — Ferrand  v.  Hallos  Land 
and  Building  Company  {ubi  suf.)  was  a  case 
where  a  drain  had  oeen  made  for  the  purpose  of 
receiving  the  rewago  of  more  than  two  houses. 
In  Meader  y.  West  Cowes  Local  Board  {ubi  eup.), 
two  pipes  were  laid  for  accommodation  works, 
and  were  therefore  within  sects.  16  and  6S.  But 
even  if  these  cases  are  not  conclusive  we  are 
in  an  «^naUy  strong  position.  Power  was  given 
ns  under  the  local  and  personal  Act  and  the 
Railway  Clause  •>  Consolidation  Act  to  make 
the  drains,  and  the  onus  lies  on  the  defendants 
to  show  that  these  are  sewers.  Property  cannot 
be  taken  by  them  without  the  consent  or  acquies- 
cence of  the  owner.  It  is  monstrous  that  by  one 
or  more  persons  turning  sewage  into  it  without, 
perhaps,  his  knowledge,  it  might  be  taken  away 
trom  nim: 

Ooldsmid  t.  Tunbridge  Wells  Improvement  Com- 
missionerSf  14  L.  T.  Bep.  154;  L.  Bep.  1  Ch. 
349. 

They  cannot  say  that  for  some  substantial  time 
this  has  been  going  on.  We  endeavoured  to  stop 
it  as  soon  aa  we  knew  of  it.  A  ditch  which  in  diy 
weather  is  absolutely  dry  cannot  be  a  sewer. 

{^Iff  Q.C.  observed  that  the  Ooldsmid  v.  TSm- 
bridge  Welle  ease  appeared  to  go  entirely  on 
prescription.  ^^  ^  ^^^ 

Nov.  23. — Stibling,  J,  (after  stating  the  facts) 
continued : — ^Before  examining  the  provisions  of 
the  Public  Health  Act  it  will  be  well  to  consider 
what  rights  and  obligations  the  plaintiffs  and 
their  prodecessors  in  title  were  under,  under 
the  special  Act  under  which  they  constructed  the 
nilway.  The  special  Act  contains  nothing 
^iiecdy  in  reference  to  these  drains,  but  there  is  I 


incorporated  therewith  the  Bailway  Clauses  Con- 
solidation Act,  of  which  two  or  three  sections  are 
material.  Sect.  16:  "Subject  to  the  provisions 
and  restrictions  in  this  and  the  special  Act  and 
any  Act  incorporated  therewith,  it  shall  be  lawful 
for  the  company  fi)r  the  purpose  of  constructing 
the  railway  (b)  or  the  accommodation  works 
connected  therewith  hereinafter  mentioned,  to 
execute  any  of  the  following  works ;  that  is  to  say, 
they  may  make  drains  or  conduits  into,  through 
and  under  any  lands  adjoining  the  railway  for  the 
purpose  of  conveying  water  from  or  to  the  rail- 
way." Sect.  68 :  '*  The  company  shall  make,  and 
at  all  times  thereafter  maintain,  the  following 
works  for  the  accommodation  of  the  owners  and 
occupiers  of  lands  adjoining  the  railway ;  (/)  that 
is  to  say,  also  all  necessary  archies,  tunnels, 
culverts,  drains,  or  other  passages  either  over  or 
under  or  by  the  sides  of  the  railway,  of  such 
dimensions  as  will  be  sufficient  at  all  times  to 
convey  the  water  as  clearly  from  the  lands  lying 
near  or  affected  by  the  railway  as  before  the 
making  of  the  railway,  or  as  nearly  so  as  may  be, 
and  such  works  shall  be  made  from  time  to  time 
as  the  railway  works  proceed."  Sect.  69 :  *'  If 
any  difference  arise  respecting  the  kind  or 
number  of  any  such  accommodation  works  or  the 
dimeosions,  or  sufficiency  therefor  respecting  the 
maintaining  thereof,  the  same  shall  be  determined 
by  two  justices,  (m)  and  huch  justices  shall  also 
appoint  the  time  within  which  such  works  shall 
be  commenced  and  executed  by  the  company." 
Sect.  70:  "If  for  fourteen  days  next  after  the 
time  appointed  by  such  justices  for  the  commence- 
ment of  any  such  works,  the  company  shall  fail 
to  commence  such  works,  or,  having  commenced, 
shall  fail  to  proceed  diligently  to  execute  the 
same  in  a  sufficient  manner,  it  shall  be  lawful  for 
the  party  aggrieved  by  such  failure,  himself  to 
execute  such  works  or  repairs,  and  the  reasonable 
expenses  thereof  shall  be  repaid  by  the  company 
to  the  party  by  whom  the  same  shall  so  have  been 
executed.  Ajud  if  there  be  any  dispute  about 
such  expenses,  the  same  shall  be  settled  by  two 
justices,  provided  always  that  i  o  such  owner  or 
occupier  or  other  person  shall  obstruct  or  injure 
the  railway  or  any  of  the  works  connected 
therewith  for  a  longer  time  nor  use  them  in  any 
other  manner  than  is  unavoidably  necessary  for  the 
execution  or  repair  of  such  accommodation  works." 
Sect.  73 :  "  The  company  shall  not  be  required  to 
make  any  further  or  additional  accommodation 
works  for  the  use  of  owners  and  occupiers  of  land 
adjoining  the  railway  after  the  expiration  of  the 
prescribed  period,  or,  if  no  period  be  prescribed, 
after  five  years  from  the  completion  of  the  works 
and  the  opening  of  the  railway  for  public  use."  It 
seems  clear  that,  of  the  drains  constructed,  those 
that  remained  were  to  be  under  the  control  and 
management  of  the  railway  company.  Some  dis- 
cussion has  taken  place  as  to  whether  the  system 
was  constructed  by  the  plaintiffs  or  their  pre- 
decessors in  title.  But  it  is  obvious  that  the 
system  of  drainage  is  still  necessary  both  for  the 
railway  embankment  and  for  the  adjoining  lands. 
The  embankment  of  the  plaintiffs  must  neoee- 
sarily  dam  up  water  on  the  south-east  of  the 
line,  and,  if  the  flow  of  water  wero  stopped,  the 
embankment  would  become  in  danger  if  means 
were  not  taken  to  prevent  accumulation.  At  the 
same  time  the  embankment  would  probably 
throw  water  back  upon  the  adjoining  lands  ana 
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prevent  it  from  being  drawn  away.  Sect.  68  sajs 
clearly — in  the  same  manner  as  before  the  making 
of  the  railway.  It  became  therefore  the  duty  oi 
the  company  under  that  section  to  constmct 
drains  and  other  passages  sufficient  to  carry 
away  the  water.  Although  there  is  no  erideoce 
on  the  point,  still,  that  before  the  railway 
the  drainage  ran  direct  to  the  marshes  I  can- 
not doubt,  and  accordingly  these  pipes  and  drains 
were  constructed  for  the  purpose  of  carrying 
out  this  statutory  duty.  See  Meg.  ▼.  Fisher  (3 
B.  &  S.  191).  That  decision  was  followed  in  Reg. 
y.  Brovon  (L.  Bep.  2  Q.  B.  630)  and  was  recently 
approved  by  the  Court  of  Appeal  in  Bhondda 
and  Swansea  Bailway  v.  Talbot  (76  L.  T.  Bep. 
694 ;  (1897)  2  Ch.  131).  Now.  when  the  railway 
was  made  the  only  houses  in  existence  were  Nos. 
3  and  4;  consequently  the  owners  of  the  other 
houses  had  not  any  rights  under  the  section. 
Farther,  as  regards  Nos.  3and  4,  there  is  nothing 
to  show  that  the  flow  of  liquid  sewage  from 
them  was  at  that  time  substantial  or  reached  the 
site  of  the  railway  either  from  the  road  side  or, 
indeed,  from  any  of  the  ditches  which  I  have 
mentioned.  Such  overflow  as  existed,  if  it  crossed 
the  road,  passed  into  the  field  opposite  the  houses, 
and  may  well  have  been  absorbed  or  evaporated, 
and  in  any  case  would  not  have  reached  the  plain- 
tiffs' ditches  in  the  shape  of  sewage.  On  the 
other  hand,  the  sewage  which  up  to  1871  had  been 
confined,  according  to  the  evidence  of  the  owner, 
to  Nos.  3  and  4  was  increased  by  the  occupation 
of  a  tenant  who  kept  a  larger  stock  of  cattle 
than  had  previously  been  kept  on  the  land. 
Looking  at  all  these  circumstances,  I  come  to 
the  conclusion  that  the  fact  was  that  these  drains 
and  pipes  were  not  constructed  for  the  puipose 
of  carrying  away  sewage  from  any  houses  but 
were  constructed  in  accordance  with  sect.  68  of 
tbe  Act  of  1845  for  the  purpose  of  conveying 
water  away  as  clearly  from  the  lands  and  in 
the  same  manner  as  before  the  railway  was 
made.  Now  I  come  to  the  Public  Health 
Act.  The  material  sections  are :  —  Sect.  4 : 
"Drain  means  any  drain  of  and  used  for 
the  drainage  of  one  building  only  or  premises 
within  the  same  curtiia^,  and  made  merely  for 
the  purpose  of  commumcating  therefrom  with  a 
cesspool  or  other  like  receptacle  for  drainage,  or 
with  a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by  different 
persons  is  conveyed.  Sewer  includes  sewers  and 
drains  of  every  description  except  drains  to  which 
the  word  drain  interpreted  as  aforesaid  applies, 
and  except  drains  in  or  under  the  control  of  any 
authority  having  the  management  of  roads,  and 
not  being  a  local  authority  under  this  Act." 
Sect.  13 :  "  All  existing  and  future  sewers  within 
the  district  of  a  local  authority  toother  with  all 
buildings,  works,  materials,  and  things  belonging 
thereto;  except  (1)  sewers  made  by  any  person 
for  his  own  profit,  or  by  any  company  for 
the  profits  of  the  shareholders,,  and  (2)  sewers 
made  and  used  for  the  purpose  of  draining,  pre- 
serving or  improving  land  under  any  local  or 
private  Act  of  Parliament,  or  for  the  purpose  of 
irrigating  land,  and  (3)  sewers  under  the  authority 
of  any  commissioners  of  sewers  appointed  by  the 
Crown;  shall  vest  in  and  be  undt-r  the  control 
of  such  local  authority ;  provided  that  sewers 
within  the  district  of  a  local  authority  which  have 
been  or  which  may  hereafter  be  constructed  by  or 


transferred  to  some  other  local  authority,  or  bj 
or  to  a  sewage  board  or  other  authority  em- 
powered under  any  Act  of  Parliament  to  con- 
struct sewers,  shall  (subject  to  any  agreement  to 
the  contrary)  vest  in  and  be  under  the  control  of 
the  authority  who  constructed  the  same,  or  to 
whom  the  same  have  been  transferred."  Seci  15  : 
''Every  local  authority  shall  keep  in  repurall 
sewers  belonginsr  to  them,  and  shall  cause  to  he 
made  such  sewers  as  may  be  necessaiy  for 
effectually  draining  their  district  for  the  purposes 
of  this  Act."  Sect.  21 :  "  The  owner  or  occupier  of 
any  premises  within  the  district  of  a  local  autho- 
rity shall  be  entitled  to  cause  his  drains  to  empty 
into  the  sewers  of  that  authority  on  condition  of 
his  giving  such  notice  as  may  be  required  by  that 
authority  of  his  intention  so  to  do,  and  of  com- 
plying with  the  regulations  of  that  authority  in 
respect  of  the  mode  in  which  the  communications 
between  such  drains  and  sewers  are  to  be  made, 
and  subject  to  the  control  of  any  person  who  maj 
be  appomted  by  that  authority  to  superintend  the 
making  of  such  communications.  Sect  327: 
"Nothmg  in  this  Act  shall  be  construed  to 
authorise  any  local  authority  (1)  To  use,  injure  or 
interfere  with  any  sluices,  floodgates,  Fcwers, 
groynes,  or  sea  defences,  or  other  works  already 
or  nereafter  made  under  the  authority  of  any 
commissioners  of  sewers  appointed  by  the  Crown 
or  any  sewers  or  other  works  already  or  hereafter 
made  and  used  by  any  bod^  of  persons  or  per- 
son for  the  purpose  of  draming,  preserving,  or 
improving  land  under  any  locu  or  private  Act 
of  Parliament,  or  for  the  purpose  ox  irri^ting 
land.  And  nothing  in  this  Act  shall  prejudice 
or  affect  the  rights,  privileges,  powers,  or  autho- 
rities given  or  zeservefd  to  suaj  person  under  any 
local  or  private  Acts  for  draining,  preserving,  or 
improving  land  as  are  in  this  section  mentioMd.'' 
Now  it  is  quite  clear  that  the  policy  of  this  Act 
as  regards  sewers  to  which  It  relates  is  that  they 
should  be  vested  in  the  local  authority  and  lie 
under  their  contaroL  Under  sect.  21  the  public 
within  the  district,  that  is  to  say,  such  pubUc  as 
owners  and  occupiers,  have  certiftin  nguts  given 
them  for  making  use  of  these  sewers.  The  control 
and  management  of  the  sewers  is  quite  different 
from  the  control  and  management  given  by  the 
Railway  Clauses  Act  1845.  It  was  admitted  in 
argument  by  the  defendants  that,  if  the  system  on 
the  plaintiffs'  lands  was  a  sewer  within  the  mean- 
ing of  the  Act,  then  that  it  fell  on  the  defendants 
to  maintaio  them.  The  contention  of  the  defen- 
dants may  be  thus  stated :  The  pipes  and  drains 
are  and  were  previous  to  1876  the  drainage  of 
more  than  one  building  only,  and  consequently 
the  case  falls  within  sect.  4  of  the  Act,  and  were 
therefore  vested  in  the  defendants  under  sect  13. 
To  this  the  plaintiffs  made  several  answers :  fint» 
none  of  the  owners  of  the  houses  in  question 
acquired  as  against  the  plaintiffs  any  legal  title 
to  send  sewage  into  their  pipes  {Mvuiner  v. 
Midland  Railway  Company  {ubi  sup.)  approved 
in  the  House  of  Lords  in  Ayr  Hatiovr  lyvMUes 
v.  Oswald  {ubi  sup.) ;  that  it  was  competent  to  the 
plaintiffs  at  any  time  to  put  an  end  to  the  user 
which  had  taken  place,  ana  that  the  vesting  nnd^ 
sect.  13  did  not  put  an  end  to  theee  rights.  On 
this  was  particularly  refened  to,  the  cases  of  Rsg. 
V.  Oodmanehester  {ubi  sup.),  and  more  especial^ 
the  observation  of  Cockbum,  C.J.  at  p.  199  in 
5  B.  &  S«,  wheie  he  gave  expression  to  a  strong 
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(pinion  that  the  provisions  in  the  Public  Health 
Act  were  not  intended  to  interfere  with  lights  of 
a  private  nature.  It  is  said,  secondly,  that  rights 
vested  in  the  plaintiffs  by  their  Act  for  a  specific 
purpose  cannot  be  held  to  be  overridden  by  a 
sabsequent  statute  conferiing  upon  a  public  body 
gen^^ral  powers  for  a  different  purpose.  On  this 
the  following  cases  were  cited :  The  London  and 
BlaehoaU  Railway  v.  The  Board  of  Works  for 
Vie  Limehouee  Dietriet  [uht  sup.).  City  and  South 
London  Railway  Company  v.  London  County 
CouTieil  (vhi  eup.),  London  County  Council  v.  The 
School  Board  for  London  (uhi  sup.).  Thirdly,  it 
was  contended  that  the  pipes  and  drains  in  ques- 
tion, if  sewers,  were  sewers  made  for  the  purpose 
of  draining  under  a  local  and  private  Act,  and 
did  not  therefore  fall  within  sect.  13.  I  have 
come  to  a  conclusion  in  favour  of  the  plaintiffs 
on  this  last  point,  and  this  heine  so,  it  becomes 
anoecessary  to  express  a  concluded  opinion  as  to 
the  other  two.  But  with  respect  to  the  first,  as 
at  present  advised,  I  am  not  satisfied  that  the 
plaintiffs'  argument  is  consistent  with  the  general 
scheme  of  the  Public  Health  Act  1875.  It  is 
well  established  by  many  cases,  and  especially 
by  Reg.  v.  Godmanchester  {uhi  sup.),  that  the 
Pablic  Health  Act  does  appl^  to  sewers  con- 
structed by  an  owner  on  his  own  land,  so 
that  it  is  clear  that  it  does  interfere  with 
private  rights  to  some  extent.  As  regards  the 
second,  although  the  rule  as  to  construction  of 
statutes  which  is  relied  on  is  well  established,  still 
it  is  one  which  yields  to  indication  of  contrnry 
intention.  Again,  sect.  13  of  the  Act,  and  also 
the  definition  clause  in  sect.  4,  show  apparently 
that  the  Legislature  intended  that  the  provisions 
of  sect.  13  oi  the  Act  might  possibly  affect  sewers 
which  had  been  brought  into  existence  under 
prior  legislation,  for  there  are  excepted  from  the 
wide  terms. of  the  enacting  part  a  class  of  sewers 
made  noder  the  authority  of  certain  Acts  of 
Parliament.  And  I  am  not  satisfied  that  sewers 
of  a  different  statutory  origin  from  that  mentioned 
in  the  Act  were  meant  to  be  excepted.  I  proceed, 
then,  to  consider  the  eiplanation  of  the  word 
"aewer"  used  in  sect.  13.  "Sewers  made  and 
used  for  draining,  preserving,  or  improving  land 
onder  any  private  or  local  Act  of  Parliament.*'  I 
have  already  stated  that,  in  my  opinion,  drains 
and  pipes  which  are  constructed  for  carrying 
away  water  lying  near  hj  or  affected  by  a  rail- 
way would  dearly  come  within  the  words  in  the 
same  manner  as  before  the  making  of  the  railway, 
even  if  it  finds  ite  war  into  adjoining  lands  by 
which  they  are  drained.  I  think,  therefore,  that 
they  were  made  for  draining  the  land  through 
which  the  ditohes  were  made  for  the  owners'  use 
for  that  purpose,  and  that  the  adjoining  owners 
have  the  right  to  insist  as  against  the  railway 
oompanjr  that  they  shall  continue  to  be  so  used. 
It  is  said  that  the  sewer  is  not  made,  however, 
onder  the  private  Act,  but  under  the  Bailways 
Glaosee  Act  1845.  That  turns  on  the  first  clause 
of  that  Act,  by  which  it  is  enacted  that  "  this  Act 
shall  apply  to  every  railway  which  shall  by  any 
Act  which  shall  hereafter  be  passed  be  authorised 
to  be  construoted,  and  this  Act  shall  be  incor- 
porated with  such  Act;  and  all  the  clauses  and 
provisions  of  this  Act,  save  so  far  as  they 
■hall  be  expressly  varied  or  excepted  by  any  sucn 
Aet,  shall  apply  to  the  undertaking  authorised 
thereby,  so  far  as  the  same  shall  be  applicable  to  I 
Mag.  Cas.— Vol.  XVIII. 


such  undertekin^,  and  shall,  as  well  as  the 
clauses  and  provisions  of  any  other  Act  which 
shall  be  incorporated  with  such  Act,  form  part 
of  such  Act,  and  be  construed  together  therewith 
as  forming  one  Act."  It  is  said  that  this  enact- 
ment is  but  part  of  the  general  law  of  the  land, 
and  therefore  that  these  drains,  having  been 
made  under  a  power  in  a  general  Act,  are  not 
made  under  any  local  or  private  Act.  How  the 
matter  would  have  stood  if  there  had  been  no 
express  operation  of  the  Public  Health  Act, 
nor  of  the  special  Act,  it  is  unnecessary  for 
me  to  say,  but  it  is  obvious  that  the  very  first 
section  coatemplates  the  incorporation  of  the  Act 
of  1845  in  every  subsequent  railway  Act,  and 
provides  that  the  Act  so  incorporated  shall  be 
construed  together  with  it,  and  as  forming  one 
Act.  Now,  the  Legislature  complied  with  that 
direction,  and  incorporated  in  terms  the  Bailways 
Glauses  Act  1845  with  the  special  Act  under 
which  the  railway  was  constructed,  and  that 
special  Act  must  therefore  be  read  as  if  the  pro- 
visions of  the  Act  of  1845  were  repeated  verbatim 
in  it  I  think  the  pipes  and  orains  in  those 
circumsteuces  were  made  under  the  special  Act. 
But  it  was  further  said  that  the  plaintiffs' 
special  Act  being  one  for  the  construction  of  a 
railway,  was  not  such  an  Act  of  Parliament  as  is 
contemplated  in  sect.  13,  sub-sect  (2),  or  in 
sec^.  327,  sub. sect.  (1).  Now,  the  language  of  the 
Act  is,  "  sewers  made  and  used  for  the  purpose  of 
draining,  preserving,  or  improving  land  under 
any  lo(»kl  or  private  Act  of  Parliament."  This 
contention  seems  to  me  to  be  based  on  a  trans- 
position  of  the  language,  and  to  deal  with  the  Act 
as  if  it  ran  in  this  form,  "  Sewers  made  or  used 
under  axtj  local  or  private  Act  of  Parliament 
for  draining,  preserving,  or  improving  land."  I 
see  no  sufficient  reason  for  making  any  such 
transposition.  There  may  have  been  good  reason 
on  the  part  of  the  Legislature  why  they  excepted 
sewers  made  under  local  and  private  Acts  for  drain- 
ing Isnd  under  any  local  or  private  Act  of  Parlia- 
ment, although  the  object  of  that  Act  was  not 
the  draining,  preserving,  and  improving  the  land, 
but  was  some  other  object.  I  think,  therefore, 
that  the  contention  of  the  def  endanto  is  not  well 
founded,  and  the  plaintiffs  are  entitled  to  judg- 
ment in  their  favour.  As  regards  the  form  of 
that  judgpnent,  if  the  pliintiffs  insist  on  a 
declaration  of  the  fact  wnich  I  have  steted,  the 
injunction  will  probably  have  to  be  suspended  for 
the  consideration  of  the  parties,  and,  tnerefore,  a 
declamtion  with  liberty  to  apply  would  be  suffi- 
cient. 

Injunction  suspended  for  three  months  to  give 
defendants  opportunity  to  consider  whether 
they  wiU  appeal.  Injunction  granted  with 
costs. 

Solicitors:  C  H.  Mason;  Preston^  Stow,  and 
Preston,  agents  for  Ashton,  Bunoom. 
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Dec.  3.  4,  and  7, 1897. 

(Before  North,  J.) 

The  Mayor,  <&c.  of  Sheffield  v.  The  Shbf- 
field  Electric  Light  and  Power  Com- 
PANT  Limited,  (a) 

Statutes  —  Construction  —  Annuity  —  Statutes  rc- 
ceiving  Royal  assent  on  the  same  day — Pre- 
cedence— "  Upon  the  day  " — "  From  and  after 
the  day:' 

By  a  Provisional  Order  under  the  Electric  Lighting 
Acts,  confirmed  by  the  Electric  Lighting  Orders 
Confirmation  Act  1892,  which  received  Hie  Royal 
assent  on  the  27th  June  1892,  the  defendant 
company  were  authorised  to  ^<^'''^^  on  an 
electric  undertaking  in  Sheffield,  The  Order 
contained  an  option  for  the  corporation  within 
forty-two  years  to  purchase  the  undertaking 
**  upon  the  terms  of  issuing  or  transferring  to 
the  undertakers  such  an  amount  of  Sheffield 
Corporation  stock  aswiU  produce  hyjthe  interest 
or  dividends  thereon  an  annuity  of  5  per  cent, 
per  annum  upon  the  sum  properly  expended  by 
the  undertakers  upon  the  undertaking  and 
chargeable  to  capital  account."  This  option  was 
subject  to  a  proviso  for  payment  of  an  additioTial 
sum  if  the  option  were  exercised  within  ten 
years,  and  alternative  options  were  given  to  the 
corporation  to  pv/rchasefor  a  capital  sum  if  the 
power  were  not  exercised  until  after  twenty-one 
years  or  thirty-one  years  respectively. 

Under  the  Sheffield  Corporation  Act  1883  and  1888 
the  corporation  had  power  to  issue  irredeemable 
or  redeemable  stock. 

By  a  Provisional  Order  under  the  Public  Health 
Actf  confirmed  by  an  Act  which  received  the 
Royal  assent  on  the  same  27  th  June,  the  power 
to  issue  irredeemable  stock  was  repealed. 

The  two  Provisional  Orders  contained  provisions 
that  they  should  come  into  operation,  the  first' 
mentioned  '*on  the  day"  the  last-mentioned 
"from  and  after  the  day"  upon  which  they 
received  the  Royal  assent. 

The  corporation  gave  notice  to  purchase.  The 
company  refused  to  sell  on  the  ground  thai  the 
corporation  were  bound  to  issue  irredeemable 
stock,  and  had  no  power  to  do  it. 

The  corporation  brought  this  action  for  specific 
performance. 

Held,  that  the  annuity  mentioned  in  the  option  to 
purchase  was  a  perpetual  annuity,  and  could  only 
be  satisfied  by  the  issue  of  irredeemable  stock ;  that 
the  Provisional  Order  under  the  Electric  Light- 
ing  Act  came  into  operation  on  the  day  of,  and 
the  Order  under  ike  Public  Health  Act  the 
day  after,  the  Royal  assent,  but  that,  even  if 
they  came  into  operation  on  the  sams  day,  they 
Ctrud  not  be  construed  together  so  as  to  give 
or  reserve  to  the  corporation  a  power  to  issue 
irredeemable  stock  for  the  purpose  of  this 
purchase. 

This  was  an  aotion  by  the  Sheffield  Corporation 
against  the  Sheffield  Electric  Light  ana  Power 
^^^nipany  Limited  for  specific  performance  of  a 
.  outract  to  sell  their  undertaking  to  the  corpora- 
tion alleged  to  have  been  created  by  notice  exer- 
cising a  statutory  option. 

The  defendant  company  was  authorised  to  canr 
on  an  electric  undertaking  within  the  city  of  Shef- 
field by  the   Sheffield  Electric  Lighting  Order 

(a)  Reported  bj  J.  B  Baookk.  Esq.,  BaiTiBter«i-L«w. 


1892,  duly  confirmed  by  the  Electric  Lightini^ 
f >rders  Confirmation  (No.  4)  Act  1892  (^  &  56 
Vict.  c.  ccziz.). 

The  Order  provided  (sect.  3) : 

This  Order  shall  oome  into  force  and  take  effect 
npoQ  the  day  when  the  Act  oonfirining  this  Order  is 
passed. 

The  Confirming  Act  received  the  Royal  assent 
on  the^STth  June  1892. 

Sect.  60  of  the  Electric  Lighting  Order  gave 
the  corporation  an  option  to  purchase  the  dmen- 
dd.nt  company's  undertaking  as  follows : 

(I.)  The  local  aathority  may  at  any  time  before  tlie 
expiration  of  forty -two  years  after  the  oommenoement  of 
this  Order  give  notice  in  writing  to  the  nndertakers 
requiring  them  to  sell  their  undertaking  to  the  locJ 
aothority,  and  thereupon  the  undertakers  shall  cell  the 
same  to  the  local  aathority  upon  the  terms  of  iuning 
or  transferring  to  the  undertaken  such  an  amonnt  of 
Sheffield  Corporation  Stock  as  will  produce  by  the  inte- 
rest or  dividends  thereon  an  annuity  of  5  per  cent,  per 
annum  upon  the  sum  properly  expended  by  the  under- 
takers upon  the  undertaking,  and  chargeable  to  oapitsl 
account,  provided  that,  if  the  local  authority  shall  exer- 
ciM  the  power  conferred  by  this  sub-section  before  tho 
expiration  of  ten  years  from  the  commencement  of  this 
Order,  the  local  authority  shall,  in  addition  to  the  isid 
stock,  pay  to  the  undeiti^Lers  a  sum  equal  to  the  &gp«- 
gate  amonnt  of  a  dividend  of  5  per  cent,  per  annum  on 
the  said  capital  expenditure,  less  the  aggregate  amonnt 
of  the  dividends  declared  by  the  undertakers  from  the 
date  or  dates  of  such  expenditure  to  the  date  of  the  pur- 
chase. 

(2.)  The  local  authority  may  at  any  time  after  the 
expiration  of  tw«nty>one  years  from  the  commencement 
of  this  Order  and  before  the  expiration  of  thirty-one 
years  after  such  commencement  (but  without  prejodioe 
to  the  option  given  to  them  by  sub-sect.  (1)  of  this 
section),  give  notice  in  writing  to  the  undertakers  requir- 
ing them  to  sell  their  undertaking  to  the  local  aathority, 
and  thereupon  the  undertakers  shall  sell  the  same 
to  the  local  authority  upon  the  terms  of  paying  the 
then  value  thereof  in  accordance  with  seoL  2  of  the 
Electric  Lighting  Act  1888,  together  with  such  addi- 
tional sum  as  may  be  agreed  or  determined  by 
arbitration  to  be  the  value  of  the  goodwill  of  the 
undertaking. 

(3.)  The  local  authority  may  within  six  months  after 
the  period  of  thirty-one  years  from  the  comm  noement 
of  this  Order  and  within  six  months  after  the  expiration 
of  every  subsequent  period  of  seven  years  (but  withont 
prejudice  to  the  option  given  to  them  by  su>>-sect.  (1) 
of  this  section)  give  to  the  undertakers  notice  ia  writing 
requiring  the  undertakers  to  sell  to  the  local  authority 
their  undertaking  in  accordance  with  sect.  2  of  tbe 
Electric  Lighting  Act  1888,  and  at  the  expiratiim  of  sneb 
notice  the  undertakers  shall  sell  the  undertaking  accor- 
dingly, and  the  provisions  of  that  section  shall  apply 
as  if  the  period  of  forty-two  years  therein  mentioned 
had  expired,  and  as  if  the  subsequent  period  of  pnrehaae 
were  altered  to  seven  years  instead  of  ten. 

At  the  date  of  the  confirmatioa  of  the  Electric 
Lighting  Order  the  power  of  the  corporation  to 
issue  stock  depended  upon  the  following  eoact- 
ments: 

Sheffield  Corporation  Act  1883  (46  &  47  Tiot 
c.  Ivii.; : 

Sect.  5  (1).  Where  the  corporation  have  for  the  time 
being  any  statutory  borrowing  power,  then  subject  and 
according  to  the  provisions  of  this  part  of  this  Act  the 
corporation  may  from  time  to  time,  by  reeolntion  of  the 
council,  exercise  the  power  by  creation  of  stock,  either 
redeemable  or  irredeemable,  to  be  from  time  to  time 
issued  for  such  amonat  within  the  liokit  of  the  power,  at 
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mieh  price,  to  bear  each  half-yearly  or  other  dividends, 
to  be  BO  transferable  (that  is  to  say,  in  books  or  by  deed) 
as  the  corporation  by  the  resolation  direct.  Provided 
that  all  redeemable  stock  at  any  time  and  from 
time  to  time  created  shall  be  created  on  and  sab- 
jeot  to  sach  terms  and  conditions  as  that  the  same 
shall  be  of  one  and  the  same  cl-»8S  of  stock,  and  that  all 
irredeemable  stock  at  any  time  and  from  time  to  time  so 
created  shall  be  created  on  and  subject  to  anch  terms 
and  conditions  as  that  the  same  shall  be  of  one  and  the 
same  class  of  stock. 

Seek  5  (3).  Redeemable  stock  shall  be  redeemable  by 
the  corporation  at  par  ...  at  sach  time  and  in 
•noh  manner  as  the  corporation  by  the  resolation  for 
the  first  creation  of  redeemable  stodc  declare. 

A  statutory  borrowing  power  was  thus  defined 
by  sect.  1  (2) : 

(2.)  Any  power,  whether  or  not  coupled  with  a  dnty,  of 
borrowing  or  continQing  on  loan  or  re-borrowiog  moaey, 
or  of  redeeming  or  paying  off  or  of  creating  or  con- 
tinning  payment  of  or  in  respfot  of  any  annni^y,  rent- 
char^,  rent,  or  other  secority,  representing  or  granted 
io  lien  of  coDsideration  money,  for  the  time  being  existing 
nnder  this  Act  or  under  any  Act  of  Parliam<-nt,  public 
nr  local,  passed  or  to  be  passed,  or  under  any  Provisional 
Order  confirmed  by  Act  of  Parliament  passed  or  to  be 
passed,  or  nnder  any  order  or  sanction  of  any  Qorem- 
ment  department  made  or  given  or  to  be  made  or  given 
by  anthority  of  any  Act  of  Parliament  passed  or  to  be 
passed,  is  for  purposes  of  this  Act  a  statutory  borrowing 
power. 

By  the  Sheffield  Corporation  Act  1888  it  was 

Srovided  that  all  redeemable  etock  ahould  be  re- 
eemable  at  one  and  the  same  time. 

By  a  Provisional  Order  of  the  Local  Govern- 
ment  Board,  made  nnder  the  Public  Health  Act 
for  altering  the  Sheffield  Corporation  Act  1883. 
and  duly  confirmed  by  the  Ii(>c<J  Government 
Board^s  Provisional  Orders  Confirmation  (No.  9) 
Act  1892  (55  &  56  Vict  c.  cc.)  it  was  provided : 

Art  1.  So  much  of  the  local  Act  or  of  any  Act  or 
Provisional  Order  amending  that  Act,  as  confers  upon 
the  corporation  the  power  to  create  and  issue  irredeem- 
able stock,  is  hereby  repealed. 

This  Act  received  the  Royal  assent  on  the  same 
day  as  the  Act  confirming  the  Electric  Li^bting 
Orders,  but  the  Provisional  Order  under  the  Public 
Health  Act  provided  that : 

From  and  after  the  date  of  the  Act  of  Parliament  con- 
firming this  Order  the  following  provisions  shall  take 
effect 

On  the  15tb  April  1897  the  corporation  gave 
the  company  dne  notice  requiring  them  to  sell 
their  undertaking  to  the  corporation  upon  the 
terms  contained  in  pect.  60  (1)  of  the  Electric 
Lighting  Provisional  Order. 

The  company  refused  to  carry  out  the  sale  on 
the  ^nnd  that  the  stock  to  be  issued  under  that 
section  by  the  corporation  ought  to  be  irredeem- 
able stock,  and  the  corporation  had  no  power  to 
issue  it. 

The  corporation  brought  this  action  for  a 
declaration  that,  by  virtue  of  sect.  60  (1)  of  the 
Electric  Lighting  Order  and  the  notice,  the  defen- 
dant company  were  under  contract  to  sell  their 
andertaking  to  the  corporation;  to  have  it  de- 
clared what  kind  of  stock  ought  to  be  issued  by 
the  corporation  to  the  company  as  part  of  the 
couBideration  for  such  sale ;  specific  performance 
of  the  contract. 

Sufinfen  Eady,  Q.G.,  Ingle  Joyce,  and  B.  /. 
Parker  for  the  plaintiffs. — ^The  Provisional  Order 


under  the  Electric  Lighting  Acts  gives  us  power  to 
purchase  the  undertaking  for  a  certain  amount 
of  Sheffield  Corporation  Stock.  At  the  tima 
this  Order  was  confirmed  the  only  Sheffield  Cor- 
poration Stock  which  was  in  existence  or  could 
be  issued  was  stock  redeemable  at  a  fixed  rate  in 
1925.  We  say,  therefore,  that  this  stock  was 
what  was  intended  by  the  order,  and  we  claim  to 

Purchase  the  undertaking  for  redeemable  stock, 
t  is  true  that  at  one  time  the  corporation  had  a 
power  to  issue  irredeemable  stock,  but  that  power 
was  taken  awa^  by  the  Order  under  the  Public 
Health  Act,  which  was  confirmed  by  an  Act  which 
received  the  Boval  assent  the  same  day  as  the 
Act  confirming  the  Order  containing  the  power  to 
buy.  If  there  is  any  difference  in  the  time  at  which 
the  Acts  came  into  operation,  the  Act  which 
repealed  the  power  to  issue  irredeemable  stock 
came  into  operation  first,  as  it  bears  the  earlier 
liumber.  But  we  do  not  rely  upon  that.  Prac- 
tically the  two  Acts  and  the  Orders  confirmed 
by  them  came  into  operation  at  the  same  moment, 
and  must  be  read  together.  The  option  to  pur- 
chase given  by  clause  60  of  the  Electric  Lighting 
Order  cannot  be  exercisable  only  by  doing  what 
the  corporation  have  no  power  to  do.  If  the 
court  comes  to  the  conclusion  that  on  the  true 
construction  of  that  clause  the  corporation  can 
only  purchase  by  issuing  irredeemable  stock,  then 
the  clause  must  be  construed  as  giving  power  to 
issue  such  stock.  Or  the  Order  under  the  Public 
Health  Act  must  be  taken  as  modified  by  this 
other  Order  which  came  into  effect  the  same  day ; 
and  the  repeal  of  the  power  to  issue  irredeemable 
stock  must  be  read  with  an  exception  of  such 
stock  as  might  be  issued  to  cany  out  this  power 
of  purchase. 

Cozens-Hardy,  Q.C.,  Grippe,  Q.C.  and  Theo- 
bald for  the  defendant  company. — The  contract 
is  to  give  us  an  annuitv  of  5  per  cent,  on  a 
capital  sum  to  be  ascertamed  as  provided  in  the 
clause.  An  anouity  alwavs  means  a  perpetual 
annuity  unless  it  is  limited  to  a  life  or  a  certain 
number  of  years,  or  expressly  made  redeem- 
able. The  only  way  in  which  this  contract  can 
be  carried  out  is  by  the  issue  of  irredeemable 
stock ;  if  the  corporation  have  no  power  to  issue 
such  stock,  they  must  get  power,  or  they  caimot 
buv  the  defendants'*  undertaking  under  this  1st 
sub-section.  They  can  still  buv  it  when  the  time 
comes,  in  the  wavs  provided  in  the  2nd  and  3rd 
sub-sections  of  the  same  clausn  60.  There  is 
nothing  in  either  Order  to  give  or  resf'rve  to  the 
corporation  power  to  issue  irredeemable  stock  for 
this  purpose.  The  company  have  been  obliged  to 
spend  money  on  capital  account  since  the  date  of 
the  notice  to  sell.  All  mon«'y  so  spent  until  com- 
pletion of  the  purchase  ought  to  be  taken  into 
account  in  fixing  the  amount  of  the  annuity. 

Sivinfen  Eady,  Q.C.  in  reply. — ^As  to  the  last 
point,  we  ought  to  pay  an  annuity  only  on  the 
amount  of  capital  expended  before  the  date  of  onr 
notice.  On  the  main  point,  annuity  does  not 
necessarilv  mean  a  perpetual  annuity.  The  cor- 
poration have  a  right  to  pay  in  the  only  existing 
stock.  But  if  the  power  ol  purchase  can  only  be 
exercised  b^  issuing  irredeemable  stock,  then  the 
clause  implies  a  power  to  issue  it.  When  Parliament 
gives  to  a  corporation  the  right  or  power  to  do  a 
particular  thing,  that  right  or  power  necessarily 
carries  with  it  or  implies  a  power  to  do  anything 
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without  which  the  right  or  power  given  would  he 
nngatorjr : 

Hardoastle's  ConBtmction  of  Sfcatnten,  p.  278  ; 
Re  Corporation  of  Dudley,  45  L.  T.  Bep.  733 ;  8 
Q.  B.  Div.  86. 

He  also  referred  to 

Clarence  Railway  Company  v.  Oreat  North  of  Eng^ 

land  Railvoay  Company,  13  M.  A  W.  706 ; 
B.  T.  Jueticee  of  Middleeex,  2  B.  A  Ad.  818. 

No&TH,  J. — This  is  an  action  bj  the  corpora- 
tion of  Sheffield  i^ainst  the  Sheffield   Electric 
Light  and  Power  Company  Limited,  asking  for 
specific  performance  of  a  contract  alleg>-d  to  nare 
been  created  bj  a  statutory  notice,  and  to  have 
certain  declarations  as  to  the  construction  of  the 
Act  under  which  that  notice  is  given.   Li  the  year 
1883  an  Act  was  passed  called  the  Sheffield  Cor- 
poration Act.    [His  Lordship  read  the  sections  of 
that  Act  above  set  out.]    Then,  in  the  year  1892, 
an  Act  was  passed  which  received  the  Royal  assent 
on  the  27th  June  confirming  several  Provisiooal 
Orders  relating  to  different  places,  one  of  which 
was  Sheffield.    The^^e  Orders  were  all  made  under 
the  Electric  Lighting  Acts  1882  and  1888  (45 
&  46  Vict.  c.  66,  and  61  &  62  Vict.  c.  12).    THis 
Lordship  referred  at  some  length  to  sects.  2,  3, 
and  4  of  the  Act  of  1882,  and  continued:]    1 
refer  to  those  provisions  to  show  that  what  has 
to  be  done  before  a  Provisional  Order  is  in  a  state 
for  confirmation  must  take  a  considerable  period 
of  time.    The  Orders  are  matter  for  discussion 
and  consideration,  and  are  settled  a  long  time 
before  the  coming  into  operation  of  the  Act  which 
confirms  them.    Then  sect.  2  of  the  Act  of  1888, 
which  is  substituted  for  a  repealed  section  of  the 
Act  of  1882,  gives  f  he  local  authority  power  within 
six  months  of  the  expiration  of  forty.t<vo  years, 
or  such  shorter  period  as  may  be  fixed  by  the 
Provisional  Order,  to  purchase  the  undertaking  of 
any  body  authorised  to  supply  electricity  at  a 
price  to  be  fixed  by  arbitration  as  therein  men- 
tioned "  without  any  addition  in  respect  of  com- 
pulsory purchase,  or  of  goodwill,  or  of  any  profits 
which  may  or  might  have  been  or  be  made  from  the 
undertaking  or  any  similar  considerations,"  and 
it  provides :  *'  The  Board  of    Trade  may  deter- 
mine any  other  questions  which  mar  arise  in 
relation  to  such  purchase,  ^d  may  fix  the  date 
from  which  such  purchase  is  to  take  place,"  and 
then  it  provides  for  the  vesting  of  property  and 
other    matters.      The   Provisional   Order   made 
under  these  Acts  for  Sheffield  supersedes  to  some 
extent  the  power  1  have   read.     [His  Lordship 
read  sect,  60,  sub- sect.  (1)  of  the  Provisional  Order 
down    to   the    words    "chargeable    to   capital 
account " ;  then  follows  a  provision  which  1  will 
omit  for  the  moment,  and  then  sub-sects.  (2)  and 
(3)  give  different  pow**rs  of  purchase  at  different 
times.      [His    Lordship   read    those    sections.] 
These   different  provisions  show   how  carefully 
they  have  been  framed  with  a  view  to  the  price 
which  has  to  be  paid  on  the  various  occasious  on 
which  the  local  authority  may  choose  to  exercise 
the  powers  of  purchase  which  are  given  them  by 
the  Act  as  niodified  b^  the  Provisional  Order. 
The  prices  are  to  be  amved  at  differently  in  each 
ca^^e.     In  the  present  case  the  notice  nas  been 
giv«'n  within  the  period  fixed  by  the  1st  sub- 
section, but  before  the  period  to  which  the  second 
and  third  sub- sections  apply.     The  first  sub- 
section is,  therefore,  the  ruling  one.     If  there 


were  any  question  as  to  what  amount  was  properly 
expended  and  chaiveable  to  capital  aooonnt,  I 
take  it  the  Board  of  Trade  would  have  to  settle 
the  amount.  But  the  first  thing  is  to  ascertain 
that  capital  sum,  then  yon  are  to  calculate  ^^t 
an  annuity  of  6  per  cent,  per  annum  on  that  sum 
amounts  to,  and  then  ascertain  what  amount  of 
Sheffield  Corporation  Stock  at  the  rate  of  interest 
it  bears  would  be  required  to  provide  that  annuity 
of  6  per  cent.  Now,  supposing  that  the  corpora- 
tion were  exercising  their  power  in  1920 — I  take 
that  date  because  I  am  told  that  1926  is  the  date 
at  which  thn  stock  now  issued  is  redeemable--aiid 
that  the  corporation  stock  bore  interest  at  3  per 
cent,  then,  u  the  capital  expenditure  were  20.000L, 
the  annuity  to  be  provided  would  be  lOOOL,  and 
the  corporation  would  have  to  issue  such  an 
amount  of  stock  as  would  provide  an  annuity  of 
lOOOL  It  would  phiinly  be  more  than  20,0002. 
stock.  I  have  not  calculated  the  amount,  but  it 
would  be  somewhere  near  30,0002.  Assuming 
that,  in  1920,  the  corporation  had  power  to  issae 
redeemable  or  irredeemable  stock  in  respect  of 
this  annuity,  and  chose  to  issue  redeemable  stock, 
then  the  company  would  be  in  this  position :  they 
would  get  an  annuity  of  6  per  cent,  for  five  yean, 
and  then,  if  the  corporation  exercised  their  option 
to  redeem,  the  company  would  no  longer  get  an 
annuity,  but  the  corporation  would  pay  them  a 
capital  sum  equal  to  the  nominal  amount  of  the 
stock  issued  to  tJiem.  Of  course  the  oorporataon 
would  not  redeem  unless  they  conld  borrow  at  a 
lower  rate  of  interest,  say,  2^  per  cent  The  com- 
pany could  then  only  invest  the  capital  sum  paid 
Dy  the  corporation  at  the  same  I'ate;  and  so, 
instead  of  getting  an  annuitv  of  5  per  cent.,  thej 
would  have  to  accept  one  of  nve-sixtns  the  amount 
I  do  not  think  that  can  be  the  meaning  of  this 
sub-section.  The  three  sub- sections  draw  a  dear 
distinction  between  the  first  case — in  which  the 
payment  is  to  be  an  annuity — and  the  other  two, 
in  which  the  payment  is  not  an  annuity,  but  the 
valu4  to  be  ascertained  in  a  certain  wny  of  the 
undertaking.  I  think,  therefore,  that  in  the  first 
sub-section  an  annuity  means  an  annuity  payable 
in  perpetuity,  not  one  determinable  at  tJie  oprion 
of  the  corporation  by  substituting  coi-pOMtion 
stock  representing  the  capital  value  of  the  under- 
taking. This  conclusion  is  pointed  to  by  sab- 
sects.  (2)  and  (3),  and  it  is,  to  my  mind,  empbar 
sised  by  the  last  part  of  sub-sect.  (1),  which  I 
omitted.  [His  Lordship  read  it]  So  that,  in  the 
same  sub-section,  there  is  provision  for  the j^ay- 
ment  in  certain  events  of  a  capital  sum  in  addiuon. 
I  think,  therefore,  that  what  is  pointed  at 
there  is  not  a  payment  of  capital  monej, 
but  a  transfer  of  such  corporation  stock  as 
will  produce  in  perpetuity  an  annuity  of  5  per 
cent,  to  the  persons  whose  undertaking  is  beixur 
taken  away  from  them  at  the  option  of  the  cor- 
poration. I  do  not  think  I  have  anything  to  do 
with  the  question  which  has  been  raised  as  to  tbe 
capital  expenditure  since  the  date  of  notice  I 
think  that  the  Board  of  Trade  has  power  under  the 
section  of  the  Act  of  1888  which  I  have  read  to 
determine  from  what  date  the  purchase  is  to  take 
effect,  and  they  will  fix  it,  having  regard  to  all  the 
circumstances.  So,  if  there  were  no  more  in  the 
case,  I  should  hold  that  it  was  not  open  to  the 
corporation  to  purchase,  except  by  the  issue  or 
transfer  of  irredeemable  stock.  But  there  is  * 
farther  complication.    On  the  same  day  on  which 
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tiiis  Act  received  the  Rojal  assent  the  Royal 
ats^nt  was  given  to  an  Act  confirming  a  namber 
of  Provisional  Orders  made  under  the  Public 
Health  Act,  one  of  which  related  to  Sheffield  and 
altered  the  Sheffield  Corporation  Act  of  1883  by, 
among  other  things,  providing  that  "from  and 
after  the  date  of  the  Act  of  Parliament  confirm- 
ing this  Order  so  much  of  any  local  Act  as  confers 
upon  the  corporation  the  power  to  issue  irre- 
deemable stocK  Lb  hereby  repealed."  This  Act  is 
not  a  public  Act  fur  all  purposes,  and  it  is  num- 
bered 200 ;  the  Act  confirming  the  Provisional 
Order  under  the  Electric  Lighting  Acts  was  num- 
bered 219.  Some  question  was  raised  as  to  which  of 
these  is  to  take  precedence  over  the  other.  But 
I  think  the  difficulty  is  completely  settled  by  the 
Orders  themselves.    The  first  Order  1  referred  to 

Srovides  that  it  shall  come  into  effect  upon  the 
ay  when  the  Act  confirming  the  Order  was 
passed ;  and  the  second  Order  provides  that  it  shall 
come  into  effect  from  and  after  that  day.  The 
distinction,  I  think,  is  clear.  I  need  only  refer  to 
one  case,  The  South  Staffordshire  Tramway 
Ccmpany  v.  The  Sickness  and  Accident  Assurance 
AssociaUon  (63  L.  T.  Rep.  807;  (1891)  1  Q.  B. 
402),  where  it  was  held  that  a  policy  of  assurance 
for  a  year  from  the  24th  Nov.  1887  did  not  com- 
mence till  the  day  after  that  day,  and  the 
judges  likened  the  phrase  **  from  "  to  **  from  and 
after,"  the  very  phrase  1  find  in  this  Act.  There- 
fore the  time  when  the  second  Provisional 
Order  came  into  operation  was  the  day  after 
that  on  which  the  first  Provisional  Order 
came  into  operation.  Therefore  when  the  Pro- 
visional Order  under  the  Electric  Lighting  Act 
came  into  opertition  the  corporation  had  in  fact 
p->wer  to  issue  both  redeemable  and  irredeemable 
titock.  No  doubt  the  power  to  issue  irredeemable 
stock  came  to  an  end  the  next  day,  and  so  the  diffi- 
culty has  arisen  in  determining  what  the  effect  of 
the  statutory  contract  contained  in  clause  60  is.  But 
on  the  day  on  which  the  Order  came  into  operation 
the  corporation  had  power  to  issue  both  kinds  of 
stock,  and  in  my  opini*  n,  for  the  reasons  I  have 
stated,  the  true  coustmction  of  that  article  is  that 
irredeemable  stock  would  have  to  be  issued  to  com- 
ply with  the  contract.  Then  it  is  said  that,  as  the 
t^o  Orders  came  into  operation  on  the  same  day, 
or,  as  the  fact  really  was,  on  two  successive  days, 
I  mast  read  the  repeal  of  the  power  to  issae 
irredeemable  stock  as  containing  this  implied 
exception,  "  except  so  far  as  may  be  necessary  to 
comply  with  the  contract  contained  in  the  Order 
imder  the  Electric  Lighting  Act."  Or  it  is  said, 
if  1  cannot  do  that^  the  terms  of  the  contract  con- 
tained in  the  Provisional  Order  under  the  Electric 
laghting  Act  give  an  implied  power  to  issue 
irredc-emable  st^k.  I  cannot  assent  to  either  of 
those  arguments.  The  Provisional  Order  under 
the  Fubuc  Health  Act  is  perfectly  clear,  that  so 
much  of  the  Act  as  conf**rs  upon  the  corporation 
power  to  create  and  issue  redeemable  stock  shall 
be  repealed.  I  have  not  been  referr»-d  to  any- 
thing in  this  Provisional  Order  that  can  in  any  way 
modify  or  qualify  that  express  provision.  1  cannot 
introcmce  any  exception  by  reason  of  the  other 
Order  which  came  into  operation  the  day  before 
nor  can  I  by  reason  of  another  Provisional  Order 
which  came  into  effect  the  day  after  say  that  the 
power  contained  in  the  Provisional  Order  under 
the  Electric  Lighting  Acts  is  to  receive  a  oon- 
stmction  quite  inoonsiatent  with  its  meaning  pro- 


perly construed  as  it  stands.  I  have  looked  at  the 
recent  decision  in  the  House  of  Lords  in  the  case 
of  The  West  Derby  Union  v.  The  Metropolitan  Life 
Assurance  Society  {11  L.  T.  Rep.  284 ;  (1897)  A.  C. 
647)  as  throwing  more  light  on  the  way  one  should 
deal  with  an  Acst  in  construing  it ;  and  I  think  I 
should  be  going  entirely  contrary  to  the  principles 
laid  down  oy  their  Lordships  in  that  case  if  I  were 
to  say  that  the  express  words  of  this  power  could 
be  modified  by  any  qualification  implied  from  the 
provisions  of  the  Order  which  came  into  effect 
on  the  following  day.  Nor  can  I  find  anything  in 
the  Order  under  the  Electric  Lighting  Acts  which 
contains  any  implied  power  to  issue  irredeemable 
stock.  It  was  argued  that  it  is  impossible  that 
two  Acts  receiving  the  Royal  assent  at  the  same 
time  can  be  construed  a«  inconsihtent  with  one 
another,  and  that  I  must  in  some  way  attempt  to 
reconcile  them.  But,  as  1  said,  it  is  impossible  for 
me  to  modify  one  by  the  other,  even  if  at  the 
time  at  which  the  first  in  point  of  date  came  into 
operation  the  corporation  had  only  power  to  issue 
redeemable  stock.  I  am  asked  what  can  be  the 
meaning  of  it  P  I  cannot  explain  it,  1  can  only 
deal  wiui  the  provisions  as  1  find  them.  But,  as 
it  is  quite  dear,  for  the  reasons  1  have  given,  that 
both  these  provisions  were  made  long  l^efore  the 
date  at  which  they  came  into  effect,  it  may  be 
that  at  the  time  when  the  srticle  containing  the 
power  to  give  notice  to  purchase  was  passed  the 
idea  of  repealing  the  power  to  issue  irredeemable 
ftock  had  never  come  up.  It  may  be  that  the 
repeal  was  the  doing  of  the  Local  Gk)vernment 
Board,  and  that  they  required  it  as  one  of  the 
conditions  of  their  assenting  to  the  Orders. 
Many  other  solutions  might  be  suggested. 
I  should  say  that  the  contract  could  be 
carried  out  by  the  corporation  issuing  or 
transferring  stock.  It  might  be  that  irre- 
deemable stock  already  issued  could  be  trans- 
ferred, although  the  power  to  issue  new  irredeem- 
able stock  could  not  be  exercised.  I  am  told, 
however,  that  no  irredeemable  stock  had  ever 
been  ci'eated,  so  why  the  phrase  issue  or  transfer 
was  used  1  do  not  know.  The  result  is,  that  I 
must  construe  the  Orders  as  1  find  them,  and  the 
conclusion  I  come  to  is,  that  the  contract  con- 
tained in  the  60th  clause  of  this  Order  can  only 
be  performed  by  the  corporation  issuing  or  trans- 
ferring irredeemable  stock. 

After  some  discussion  an  order  was  made  in 
the  following  form : 

"The  Court  being  of  opinion  that  the  stock 
which  according  to  the  true  construction  of 
the  contract  ought  to  be  issued  by  the  plaintiff 
corporation  to  the  defendant  company  is  irre- 
deemable stock,  and  that  the  corporation  are  not 
now  able  to  issue  such  stock,  and  the  corporation 
admitting  that  they  are  not  able  to  transfer  such 
stock,  dismiss  the  action  with  costs,  but  without 
prejudice  to  any  action  the  corporation  may  be 
advised  to  take  to  enforce  the  contract  if  they 
are  or  become  able  to  issue  irredeemable  stock." 

Solicitors:  Sharpe,  Parkers,  and  Co.,  agents 
for  H.  BranUey,  Town  Clerk  of  Sheffield ;  John* 
son.  Wether  all,  and  Sturt,  agents  for  Broomhead, 
Wightman,  and  Moore,  Shemeld. 
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Nov.  9, 10,  and  11, 1897. 

(Before  Boheb,  J.) 

Attobney-General   v.   Teddinotob   Ubbab 

DiSTBiCT  Council,  (a) 

Public  health  —  Sewage  purpoeee  —  Land  not 
required  for  purpose  for  which  acquired — Order 
for  sale— Public  Health  Act  1875  (38  &  39  Vict, 
c.  55),  s.  175. 

The  T.  Urban  District  Council  had  acquired  cer^ 
tain  land  for  sewage  purposes,  contemplating 
that  part  of  it  would  not  he  so  required^  but 
would  be  sold  under  sect.  175  of  the  Public 
Health  Act  1875.  The  council  subsequently, 
became  of  opinion  that  aU  the  land  would  be 
ultimately  required  for  sewage  purposes,  and  on 
a  portion  of  it  consequently  retained,  and  not 
immediately  required,  had  dug  a  trench  in  which 
they  had  deposited  diut  bin  refuse,  and  raised  a 
mound.  Over  another  portion  they  had  con- 
structed a  temporary  footpath  and  had  placed 
benches  on  it  for  recreation ;  and  it  was  alleged 
that  they  were  entertaining  a  scheme  for  turning 
this  portion  into  a  public  recreation  ground  with 
a  lake,  baihing-place,  and  prom&nade.  The 
Attorney -Oeneral  brought  this  action,  at  the 
relation  of  P.,  a  resident  in  the  district,  claiming 
a  decla/ration  that  the  land  was  not  required  for 
the  purpose  for  which  it  had  been  acquired  under 
the  Act,  and  should  he  sold,  and  an  injunction 
restraining  the  council  from  using  any  portion 
of  it  as  above  described. 

Held,  (1)  "that  the  land  so  acquired  was  in  fact 
required  for  sewage  purposes,  and  was  not 
within  sect.  17b  of  the  Act ;  (2)  that  the  defen- 
dant council  had  not  so  dealt  with  the  portion  of 
land  on  which  they  had  m^ade  a  trench  and 
m,ound,  &c.,  as  to  render  it  wholly  unfit  for  sew- 
age  purposes,  and  thai  it  ought  not  to  be  sold ; 
(3)  that  none  of  the  acts  done  by  the  council 
on  the  other  portion  of  the  land  were  other  than 
of  a  temporary  character,  not  interfering  with 
its  use  when  ultimately  required  for  sewage  pur- 
poses, and  that  the  council  were  entitled  so 
temporarily  to  use  in  any  lawful  manner  any 
portion  of  the  land  not  immediately  required; 
out  (4)  that  the  contemplated  erection  of  a 
bathing  shed,  &c.,  would  he  beyond  the  legitimate 
temporary  user  of  the  land. 

This  was  an  action  bj  the  Attorney-General 
against  the  Teddingtop  Urban  District  Gonnoil, 
at  the  relation  of  Mr.  James  Powell,  a  resident  in 
the  district,  to  compel  the  defendant  ooancil  to 
sell  a  piece  of  land  which  adjoined  the  plaintiff's 
property,  on  the  ground  that  it  was  no  longer 
needed  for  the  purpose  for  which  it  had  been 
bought — viz.,  the  disposal  of  sewage. 

The  land  in  question  formed  part  of  a  piece  of 
land  consisting  of  some  twenty-five  acres,  which 
had  been  acquired  in  the  year  1887,  with  the 
sanction  of  tne  Local  Government  Board,  under 
the  Public  Health  Act  1875,  for  the  purpose  of 
permanent  sewage  works,  and  most  of  which  had 
been  used  for  the  erection  of  tanks  and  machinery 
and  for  filtration  beds  for  the  purpose  of  the 
reception  and  disposal  of  sewage.  About  two  and 
a  half  acres  of  the  land  had  been  sold  as  not  being 
required  for  sewerage  purposes — in  accordance 
with  sect.  175  of  the  Public  Health  Act — but 
another  part  had  been  utilised  by  the  defendants 

(a)  Reported  by  H.  M.  Ohabtbbs  Macphbrson,  Esq.,  Bantiter^ 

Bi-Law. 


as  a  place  of  deposit  for  refuse  collected  from 
dustbins,  to  receive  which  a  trench  had  been  dog 
in  tbe  g^vel  surface  d 'Wn  to  the  level  of  the 
sub-soiL    A  mound  had  also  been  raised. 

The  plaintiff  alleged  that  the  pieces  of  unsold 
land  were,  in  the  words  of  sect.  175  of  the  Public 
Health  Act  1875,  "not  required  for  the  purpose 
for  which  they  were  acquii^ed  " — viz.,  the  reception 
and  disposal  of  sewage,  and  submitted  that  the 
defendants  should  be  ordered  to  sell  the  same  in 
accordance  with  the  section. 

The  plaintiff  further  alleged  that  the  defendants 
had  also  entertained  a  scheme  for  turning  ano  her 
part  of  the  unused  land  into  a  public  recreat*on 
ground,  with  a  lake,  bathing. place,  and  promenade, 
and  had  construe 'ed  a  temporary  footpath  over 
the  land. 

The  defendants  alleged  that  their  mode  of  using 
this  land  was  not  permanent,  but  merely  temp)- 
rary,  and  not  such  as  to  prevent  the  l^nd  from  being 
used  hereafter  for  sewage  purposes ;  and,  more- 
over, that  having  regard  to  the  rapid  increase  of 
Teddington  in  extent  and  in  population,  and  to 
the  necessity  of  having  reserve  land  available  for 
these  purposes,  the  land  was,  in  truth,  still  needed 
for  the  purpose  for  which  it  had  been  acquired. 

The  plaintiff  claimed  a  declaration  that  the 
land  in  question,  in  all  some  eight  acres,  was  not 
required  for  the  purpose  for  which  it  had  been 
acquired  under  the  Act  of  1875 ;  an  order  directing 
its  sale  under  sect.  175 ;  and  an  injunction 
restraining  the  defendants  from  appropriating  or 
using  any  portion  as  a  site  for  a  public  promenade 
or  a  recreation  ground,  or  for  ornamental  water, 
or  for  a  footpath,  or  for  the  purpose  of  the  deposit 
of  honse  refuse,  or  for  any  purpose  other  than 
that  of  the  reception  and  disposal  of  sewage. 

Neville,  Q.C.  and  F.  B.  T.  Raddiffe  for  the 
relator,  Mr.  James  Powell. — The  defendant  council 
having  acquired  this  land  under  a  ^specific  scheme 
for  sewage  purposes  must  so  use  it,  and  any  por- 
tions not  required  must  be  sold  under  sect.  175  of 
the  Public  Health  Act  1875.  It  is  not  rieht  that 
a  definite  scheme  having  been  sanctioned  by  the 
Local  Government  Board  at  an  inquiry  where  the 
objections  of  neighbouring  owners  can  be  enter- 
tained, the  council  should  be  able  to  change  its 
mind  without  further  sanction.  Even  if  that  he 
not  so,  and  the  land  may  be  held  temporarily  for 
other  purposes  before  being  applied  to  sewage 
purposes,  the!>e  must  be  substnntially  the  same  as 
those  for  which  it  was  used  when  acquired 
(Attorney -Oeneral  v.  Corporation  of  Southan^pton 
1  Giff.  363;  Bayley  v.  Great  Western  Railway 
Company,  51  L.  T.  Eep.  337 ;  26  Ch.  Div.  434), 
and  the  evidence  shows  the  council  contemplated 
a  general  user  for  any  purpose  they  pleased.  In 
the  case  of  a  public  body  like  this  with  a  ques- 
tion raised  by  the  Attorney- General,  the  applica- 
tion of  the  ratep»yers*  money  cannot  be  left  out 
of  consideration.  It  is  not  within  the  powers  of 
the  council  to  apply  their  money  for  such  par- 
poses  of  interim  user.  The  manner  in  which  the 
land  has  been  used  for  dust-bin  refuse  clearly  per- 
manently affects  the  value  of  the  land  for  sewage 
filtration  purposes.  [Bomeb,  J. — I  shall  require 
the  council  to  give  an  undertaking  that  they  will 
not  continue  this  use  of  the  land.]  The  relator 
should  in  any  cajse  not  have  to  pay  costs. 

Ma4imorran,  Q.C.  and  E.Lewis  Thomas  for  the 
defendant  council. — The  land  was  in  fact  acquired 
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for  sewage  purposes,  and  the  conncil  has  band  fide 
oome  to  the  conclusion  that  it  will  be  advisable  to 
retain  all  the  land  instead  of  selling  some  of  it  as 
originally  proposed  by  the  scheme.  Therefore, 
sect  175  of  the  Act  has  no  application.  The  two 
cases  cited  are  quite  inapplicable.  The  evidence 
shows  that  the  works  upon  the  land,  whether 
already  carried  out  or  in  contemplation,  are  either 
a  le^timate  temporary  user  till  it  is  required  for 
the  ultimate  purpose  of  selvage  filtration  or  steps 
towttrds  the  development  of  the  sewage  scheme. 

NeviUe,  Q.C.  replied. 

Bombs.  J. — The  first  question  I  have  to  con- 
sider is  whether  any  part  of  the  land  in  question 
in  this  action,  which  was  acquired  by  the  defen- 
dants for  what  I  may  call  sewage  purposes,  is  land 
which  is  not  required  for  the  purpose  for  which 
it  wax  acquired  by  the  defendants.  Now,  in  the 
first  place,  the  conclusion  which  I  come  to  as  a 
matter  of  fact  on  the  evidence  is  that,  bearing  in 
mind  the  rapid  growth  of  this  district,  and  the 
probable  increase  of  the  population,  all  this  land 
should  be  kept  by  the  defendants  for  sewage  pur- 
poses, and  will  be  ultimately  Teauir<^d  for  them ; 
and  I  think  the  defendants  would  be  acting  very 
unwisely  if  they  parted  with  any  portion  of  this 
land  or  sold  it  as  land  not  required  fur  sewage 
purposes.  It  is  true  they  might  do  with  less  if 
they  were  to  adopt  a  system  of  artificial  filterage ; 
but  that  would  be  a  very  expensive  system 
indeed,  and  one  which,  I  think,  they  are  not 
bound  to  use,  and  ou^ht  not  under  the  circum- 
stances to  use.  Looking  at  the  question  fairly, 
and  considering  how  the  defendants  ought  to  act 
with  reference  to  this  land,  it  appears  ti  me  that 
they  ought  to  ret  > in  it,  if  they  can,  for  the  sewage 
purposes,  and  to  apply  it  ultimately  for  those 
purposes ;  in  other  words,  that  sect.  175  does  not 
apply  to  any  portion  of  this  land.  No  doubt  at 
the  time  this  land  was  bought,  and  at  the  time 
the  inquiry  was  held  which  led  to  the  Local  Govern- 
ment Board  sanctioning  the  purchase,  it  was 
o(mtem plated,  as  appears  by  the  plan  used  at  the 
inquiry,  that  part^  of  the  land  might  not  ulti- 
mately be  required  for  sewage  purposes.  It  was 
then  thought,  and  no  doubt  honestly  thought, 
that  in  all  probability  the  defendants  might  find 
that  they  would  have  sufficient  ground  for  all 
th^  sewage  purposes  without  using  those  parts 
which  in  the  plan  were  coloured  yellow;  but 
in  my  opinion,  the  fact  that  the  plan  was  used 
and  that  the  Local  Government  Board  may 
have  given  their  sanction  to  the  purchase  in  the 
view  that  that  plan  would  probably  be  carried 
out,  did  not  render  the  parts  coloured  yellow 
lands  which  the  defendants  did  not  reauire  for 
■ewage  purposes.  If  it  was  held  that  the  parts 
colourea  yellow  were,  so  to  speak,  absolutely 
taken  out  of  the  discretion  of  the  defendant  s,  and 
oould  never  be  used,  however  circumstances  might 
chaoge,  for  sewage  purposes,  I  fail  to  see  what 
right  they  had  to  acquire  those  parts.  But 
pnttine  that  aside,  in  my  view  the  true  construc- 
tian  of  what  was  done  is  this,  that  the  defendants 
did  acquire  the  whole  of  the  land  for  sewage 
pnxpoeee,  though  they  contemplated  that  in  all 
probability  they  would  not  require  the  whole  of 
it,  but  would  ultimately  find  they  could  sell  the 
part  coloured  yellow,  and  that  they  were  not 
conclusively  bound  to  do  so,  if  circumstances 
changed,  and  they  came,  acting  in  good  faith,  to 


the  conclusion  that  the  whole  land  was  required 
for  sewage  purposes.  Then,  in  my  opinion,  they 
had  the  power  and  the  right  to  use  the  whole 
land,  and  not  merely  those  parts  which  were  not 
coloured  yellow.  I  go  further  with  the  plaintiff, 
and  think  that  no  doubt  the  defendants  for  some 
considerable  time — until,  indeed,  a  very  recent 
time — thought  that  the  whole  of  this  land  could 
not  be  required  for  sewage  purposes,  but  if  they 
now  do  so  think,  acting  in  good  faith,  they  are 
entitled  to  change  their  mind.  ApparenUy  this 
is  the  case,  for  they  now  come  before  me  and  say, 
"  We  now  find  we  want  the  wholo  of  this  land ;  " 
and  I  think,  as  I  have  already  stated,  that  they 
have  come  to  a  wise  resolution  in  this  respect, 
and  that  the  land  is  wanted  and  ought  to  be  held 
by  them.  But  I  agree  that  if  the  defendants  had 
irrevocably  committed  themselves  to  the  position 
that  part  of  this  land  was  not  wanted  for  sewage 
purposes,  then  sect.  175  would  probably  apply,  and 
they  would  be  bound  by  the  position  to  which 
they  had  committed  themselves.  Now,  having 
regard  to  the  evidence  in  this  case,  I  must 
say  I  have  felt  very  considerable  doubt  whether 
the  defendants  had  not  so  committed  themselves 
to  such  a  position ;  but  I  think  it  right  under  the 
circumstances  to  give  them  the  Mnefit  of  the 
doubt,  and  the  conclusion  I  come  to  is  that  they 
are  not  pi*ecluded  from  now  arguing  before  me 
that  the  whole  of  the  land  is  required,  and  that 
they  are  entitled  to  retain  it  for  sewage  purposes. 
Undoubtedly  what  they  have  done  has  misled  the 
relator  and  caused  this  action,  and  I  shall  certainly 
bear  that  in  mind  when  I  come  to  deal  with  the 
costs.  There  is  a  further  question.  Have  the 
defendants  so  dealt  with  any  particular  part  of 
this  land  that  it  cannot  now  be  used  for  sewage 
purposes  P  Now  the  only  part  which  it  could  be 
suggested  had  been  so  dealt  with  was  that  on  which 
the  trench  and  mound  had  been  made.  While,  as 
I  shall  presently  state,  I  think  that  what  the 
defendants  did  with  regard  to  that  mound  and 
trench  was  improper,  I  also  think  that  what  they 
did  has  not  made  that  part  of  the  land  wholly 
unfit  for  sewage  purposes  or  for  sewage  work«. 
I  think  it  can  still  oe  utilised,  so  that  it  cannot  be 
said  to  be  now  remaining  in  the  hands  of  the 
defendants  for  non-sewage  purposes.  It  follows 
that,  in  my  opinion,  no  part  of  the  land  ought  now 
to  be  sold,  but  that  it  should  only  be  retained  and 
used  for  ultimata  sewage  purposes.  That  does 
not  by  any  means  dispose  of  this  action,  because 
farth*-r  questions  have  arisen.  The  relator  savs 
that  the  defendants  have  deult  with  parts  of  the 
land  improperly,  and  ought  to  be  I'eetrained  from 
further  improper  dealings  with  it.  PuttiujZ  aside 
the  mound  and  trench  for  a  moment,  I  wul  deal 
with  the  rest  of  the  matters  relied  on  by  the 
relator.  As  to  these  nothing  has,  in  my  opinion, 
been  done  of  a  permanent  nature.  All  that  has 
been  actually  done — putting  aside  the  mound  and 
the  trench — is  the  forming  of  a  temporary  path 
and  the  placing  of  benches  for  the  purpose  of 
recreation  on  the  parts  of  the  land  not  imme- 
diately required  for  sewage  purposes.  In  my 
opinion,  thiBit  is  only  a  temporary  use  of  the 
land  not  interfering  with  its  use  when  re- 
quired for  sewage  purposes.  But  it  has  been 
argued  before  me  that  the  defendants  are 
not  entitled,  even  while  retaining  vacant  land 
for  sewage  purposes,  to  use  it  in  the  meantime 
for  such  purposes  as  those  relied   on   by  the 
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relator  here.  I  think  it  right,  therefore,  shortly 
to  state  the  views  I  take  as  to  what  are  the 
powers  of  the  defendants  with  reference  to  the 
interim  nser  of  the  land  not  imuiediatclj  re- 
quired for  sewage  purposes.  I  agree  that  thej 
could  not  apply  it  to  or  nee  it  for  any  purpose 
inconsistent  with  that  for  which  it  was  acquired  ; 
but  in  the  present  case  some  part  only  was  im- 
mediately required  for  sewage  works  and  the 
remainder  had  to  be  retained  for  application 
hereafter  to  sewage  purposes,  so  that  one  of  the 
purposes  for  which  the  defendants  acquired  it 
may  be  said  to  be  such  interim  retainer.  Of 
course,  while  so  retaining  it,  they  could  not  use 
or  deal  with  it  in  such  a  way  as  to  prevent  or 
substantially  interfere  with  its  immediate  use  for 
sewage  i>urposes  whenever  it  was  so  required. 
But,  subject  to  that  exception,  I  do  not  see  how 
it  was  inconsistent  with  the  purposes  for  which 
they  acquired  it  for  the  defendants  to  use  it  in 
any  lawiul  manner  in  which  it  could  be  used 
which  did  not  substantially  interfere  with  the 
main  purpose  of  drainage  for  which  it  was  ulti- 
mately required.  I  know  nothing  to  make  it 
tmlawf ul  for  a  council  such  as  these  defendants 
to  permit  vacant  land  in  their  possession,  not  at 
the  time  required  for  the  ultimate  purpose  for 
which  it  has  been  purchased,  being  temporarily 
used  as  a  recreation  ground,  provided  care  is 
taken  to  prevent  any  rights  bein^  acquired  over 
it  by  the  public  or  otherwise  which  would  pre- 
vent or  interfere  with  its  use  by  the  council  for 
such  ultimate  purposes  whenever  re(][uired.  The 
case  of  Attorney 'Qeneral  v.  Corporation  of  South- 
ampton  (ubi  sup,),  to  which  I  have  been  referred, 
in  no  sense  interferes  with  this  view.  In  that 
case  land  had  to  be  held  by  certain  trustees  solely 
for  the  purposes  of  recreation,  and  it  wa9  held 
that  these  trustees  could  not  use  the  land  even 
temporarily  as  a  fair  or  for  the  sale  of  cattle,  on  the 
ground  that  these  were  not  purposes  within  the 
trust,  and  that  a  temporary  minuse  of  the  land 
was  quite  as  much  a  breach  of  the  trust  as  a 
permanent  one.  Nor  is  there  anything  incon- 
sistent with  the  views  I  have  expressed,  in  the 
judgment  of  Cotton,  L.J.  in  Bayley  v.  Great 
Western  Railway  Company  (ubi  sup,).  It  appears 
to  me,  therefore,  that  there  is  nothing  unlawful 
in  what  has  been  done  with  regard  to  the  seats 
and  the  temporary  footpath.  It  is  to  be  noticed 
that  I  am  not  here  concerned  with  any  question 
as  to  the  application  of  the  ratepayer's  money  in 
these  matters.  It  does  not  arise,  and  I  do  not 
know  how  that  may  be.  I  am  only  concerned 
here  with  the  interim  nser  of  the  la^d,  and  I  think 
that  such  a  user,  if  lawful,  and  not  interfering 
with  the  ultimate  purposes  for  which  it  was 
acquired,  is  justifiable.  Now  I  have  to  consider 
what  has  be^  threatened  by  the  defendaints,  as 
alleged  by  the  relator,  in  respect  of  this  land 
apart  from  the  mound  and  ti'ench.  Undoubtedly 
it  was  contemplated  by  the  defendants  that  they 
would  make  what  has  oeen  called  a  lake  or  seme- 
times  a  dock,  and  widen  the  river  there,  and, 
further,  that  they  would  improve  the  banks  o  the 
river  by  campshedding,  meuring  un  the  frontage, 
and  other  analogous  works.  These  last  I  wUl  pass 
by,  because  it  is  common  ground  that  they  would 
have  been  necessary  for  sewage  purposes;  but 
with  regard  to  the  proposed  lake  and  making  up 
of  the  frontage  of  the  land  for  recreation  pur- 
poses, and  the  building  of  a  bathing  place,  there 


is  considerable  dispute.  The  defendants  say  that 
the  greater  part  of  these  works  was  really  intended 
to  be  done  for  sewage  purposes.  But  while  I  go 
so  far  as  to  say  that  I  thmk  there  is  no  doubt 
that  portions  of  these  works  were  so  intended, 
when  I  look  at  the  whole  evidence  and  facts  of 
the  case,  and  especially  the  contemplated  bathing- 
shed,  I  do  think  that  in  substance  it  was  con- 
templated bjT  the  defendants  that  they  could  or 
mignt — not  irrevocably  perhaps — ^use  portions  of 
that  land  not  for  what  1  call  justifiable  temporuy 
purposes.  But  as  they  assert  before  me  that  thej 
nave  no  intention  of  making  any  permanent  worn 
on  or  of  using  these  lands  in  any  temporary  waj 
which  shall  prevent  their  proper  ultimate  user  for 
sewage  purposes,  I  will  accept  and  act  upon  that 
statement,  and  I  do  not,  therefore,  think  that  any 
injunction  or  special  undertaking  is  required  as 
to  this  part  of  the  case.  Now  I  will  shortly  deal 
with  all  that  in  left,  the  question  of  the  monnd 
and  the  trench.  These  works  were  clearly  not 
done  for  sewage  purposes,  bat  to  get  rid  of  the 
dustbin  refuse  which  the  defendant«  as  a  council 
had  to  deal  with.  It  is  said  that  these  works 
were  justifiable  as  being  only  temporary  and  not 
inoonsist-ent  with  an  innocent  interim  user  of  the 
land.  On  the  evidence  1  come  to  the  conclusion 
that  this  nser  was  mo^t  injurious  to  the  land  for 
sewage  purposes,  and  substantially  interfered 
with  the  full  benefit  being  obtained  from  it  for 
those  ultimate  purposes,  and  that  these  works 
were  not  justified  as  an  innocent  interim  user  of 
the  land.  As  I  understand  that  the  defendduts  will 
give  an  undertaking  not  to  further  use  the  land 
for  the  pniposee  of  such  works,  I  will  make  no 
order.  As  to  the  costs,  I  think  I  am  justiBed, 
looking  at  the  whole  circumstances  of  the  case,  in 
ordering  the  defendants  to  pay  the  costs  of  the 
aotian. 
Solicitors :  Powell  and  Rogers ;  0.  C.  Sherrard, 


QUEEN'S  BENCH  DIVISION. 

Nov.  3  and  26, 1897. 

(Before  Wright  and  Kennbdt,  JJ.) 

Thb    Pontbfbact    Absessmbnt    CoMMirnn 

(apps.)  V.  Habtlby  and  othbbs  (resps.)- 

Thb  Samb  (apps.)  v,  Thb  Poittefbact  Park 
Tbustebs  (resps.).  (a) 

RaieahilUy  —  Poor  rate  —  Exemption —  Unautho- 
rised use  of  land  ewempted  —  Imposition  of 
corporation  rates — Effect  on  exemption. 

By  20  Geo  3,  c.  Zv.,  certain  land,  called  P.  Pa^f 
was  vested  in  trustees  for  the  benefit  of  the  in- 
habitants of  P.,  and  was  exempted  from  the 
poor  rate  ;  and  by  the  sams  Act  the  purposes  for 
which  the  land  might  be  used  were  set  out.  The 
trt^tees  used  part  of  the  land  for  purposes,  and 
let  the  rest  of  it  on  a  lease  unauthorised  by 
20  Geo.  3.  c.  Iv, 

Held,  that  this  did  not  prevent  the  exemption 
granted  by  20  Geo.  3,  c.  Iv.,  from  cUtaching  to 
the  land  both  in  the  trustees'  and  in  their  tenants 
hands, 

BySSA^  Vict.  e.  Ixxxii.,  P.  Parh  was  vMdi 
liable  for  aU  rates  imposed  by  the  eorporaiion 
of  P.  By  sect.  211  of  the  Public  HeaUh  Act 
1875  the  €usessment  of  poor  rate  is  to  preeeds 
the  levying  of  any  general  dietriet  rcUe. 

(•)  Bdportad  b?  J.  ARDaiw  BmAMAa.  Bki..  BwrislaNki-iftW. 
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Held,  thai  38  ^  39  Viet,  e,  hexxii,  did  not  inv' 
fUedly  repeal  the  exemption  contained  in 
20  Geo.  3,  e.  Iv. 

These  were  two  cases  8t»»ted  bj  the  learned 
Beoorder  of  Pontef ract,  and  heard  together  bj 
the  DivisionaJ  Conrt. 

The  recorder  had  quashed  an  assessment  of 
poor  rate  made  upon  the  respondents  Hartley 
and  others,  being  the  race  committee  of  Ponte- 
fract  Park,  in  respect  of  their  occapation  of  a 
certain  portion  of  the  said  park  as  lessees  of  the 
Pontefrict  Park  Tnistees.  And  in  the  second 
case  he  had  qaashed  a  similar  assessment  npon 
the  Pontefract  Park  Trustees  in  respect  of  a 
portion  of  the  said  park  in  their  own  occupation. 
The  ground  of  both  decisions  was  that  the  whole 
of  Pontefract  Park  was  exempted  from  assess- 
ment for  poor  rates  by  20  Greo.  3,  c.  1y. 

The  appellants  appealed  on  two  grounds — 
First,  that  20  G^.  3,  c.  Jv.,  laid  down  the  purpodes 
for  which  the  park  was  to  be  used,  and  that  when 
the  park  was  no  longer  used  for  these  purposes 
the  exemptioQ  no  longer  obtained.  (It  was  ad- 
mitted the  trustees  had  no  power  under  the  Act 
to  make  the  lease  to  the  race  committee,  or  to 
use  the  land  in  their  own  occupation  in  the 
manner  it  was  being  used.)  Secondly,  that  as  by 
38  &  39  Yict.  c.  Izxzii.  the  park  had  been  made 
liable  to  all  tares  imposed  by  the  corporation  of 
Pontefract,  this  amouuted  to  an  implied  repeal  of 
the  exemption  from  poor  rate,  since  by  sect.  211 
of  the  Public  Health  ^ct  1875  an  assessment  for 
poor  rate  must  precede  the  levying  of  a  general 
district  rate. 

The  facts  and  the  arguments  in  support  of 
these  contentions  appear  sufiicL^'ntly  from  the 
written  judgment  of  the  court. 

Tindal  Atkinson,  Q.C.  and  W.  L.  WtUiame  for 
the  appellants. 

A.  W.  Bairstow  for  the  trustees. 

G.  J.  Banke  for  the  race  committee. 

Counsel  for  the  appellants  cited 

Contiervaiora  of  the  Thamet  ▼.  AsusMment  Committee 

of  London,  13  Times  L.  Bep.  157 ; 
Martin  ▼.  Aasesametit   Committee  of  We$t   Derby, 

52  L.  J.  66,  M.  C. 

Cur.  adv.  vult. 

The  Pontefbact  Assessment  CoacMiTTSB  v. 
Habtley  and  othebs. 

Nov.  26. — Kennedy,  J.  delivered  the  written 
judgment  of  the  court. — This  is  a  case  stated  by 
the  Recorder  of  the  Borough  of  Pontefract  on  the 
19th  Jan.  1897,  who  at  the  Oburtof  Quarter  Sessions 
allowed  an  appeal  of  the  respondents  ag^nst 
an  assessment  made  for  the  relief  of  the  poor 
of  the  township  of  Pontefract  Park  in  the  Ponte- 
fract Union.  The  learned  recorder  held  that  the 
respondents  were  exempt  from  rating  and  quashed 
the  assessment.  The  respondents  are  the  occu- 
CMTs  of  land  forming  part  of  the  Pontefract 
Park.  They  have  upon  the  land  grand  stands,  a 
house  and  refreshment  rooms.  They  occupy  this 
property  under  a  lease  granted  to  them  in  Julv 
1875  by  a  public  statutory  body  called  the  Park 
Trustees.  The  term  of  the  lea«e  is  twenty-one 
years;  the  rent  50Z.  a  year;  and  there  is  a  cove- 
nant by  the  respondents  to  expend  7001.  in  the 
erection  or  improvement  of  the  ouildings  on  the 
demised  premises.  Frimd  facie  the  respondents 
would  be  liable  to  assessment  for  poor  rate,  but 
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they  claim  exemption  under  the  provisions  of  an 
Act  of  Parliament  passed  in  the  year  1780,  in  the 
20th  year  of  Greorge  III.  (c.  Iv.),  and  entitled  "  An 
Act  for  dividing  the  rate  of  Pontefract,  in  the 
county  of  York  and  for  other  purposes."  Under 
that  Act  a  laz^  tract  of  gruuad  neai*  Pontefract, 
belonging  to  the  Duchy  of  Lancaster,  called 
Pontefract  Park,  was  divided  in  a  manner  which  it 
is  not  necessary  to  refer  to  with  any  particulari^. 
A  "portion  or  allotment"  of  it,  containing  325 
acres,  became  vested  in  a  body  of  trustees  ap- 
pointed by  the  Act  in  trust  for  and  for  the  sole 
ben*'fit  of  the  inhabitants  of  Pontefract  and 
Tanshelf,  and  th^  residue  of  the  Pontefract  Park 
became  the  King's  hhare,  and  is  by  sect.  6  created 
into  a  sepaiute  vill  or  district,  the  occupiers  and 
inhabitants  of  which  are  to  be  assessed  and  rated 
"  to  all  rates,  taxes,  and  assessments  within  the 
vill,"  and  were  not  to  contribute  to  the  taxes, 
rates  or  assessments,  or  to  tbe  relief  of  the  poor, 
or  to  repair  of  roads  or  highways  elsewhere,  except 
as  expressly  prt)\ided  in  the  Act.  The  respon- 
dents* property  is  within  the  325  acres  portion, 
and  the  seotion  of  the  Act»  upon  the  true  con- 
struction of  which,  read  in  connection  of  course 
with  the  rest  of  the  Act,  this  case  appears  to  turn 
is  the  Ist  section.  That  section  provides  that 
the  portion  of  325  acres  "  shall  from  henceforth 
be  and  remain  vested  in  the  several  persons  who 
shall  for  the  time  being  be  the  trustees,  for  the 
improvement  and  management  of  the  said  pasture 
by  virtue  of  the  Act  in  trust  for  and  for  the  sole 
benefit  of  the  inhabitants  of  the  said  townships  of 
Pontefract  and  Tanshelf  for  the  time  bein^,  for 
ever,  and  to  be  held,  iised,  and  enjoyed  by  the 
said  inhabitants,  in  such  manner  ana  form,  and 
subject  to  such  conditions,  regulations,  and  restric- 
tions as  are  hei'einaf  ter  contained  and  provided 
for  that  purpose  and  to  or  for  no  other  use,  trust, 
interest  or  purpose  whatsoever;  and  that  from 
and  after  the  passing  of  this  Act,  the  said  portion 
or  allotment  shall  be  united  and  annexed  unto, 
and  be  for  ever  thereafrer  accepted,  deemed,  and 
taken  as  within  and  parcel  of  the  borough  or 
township  of  Pontefract,  and  be  subject  to  the 
jurisdiction  and  enjoy  all  the  exemptions  and 
privileges  of  the  said  borough  and  township,  but 
shall  in  no  wise  be  assessea  to  any  church  rates, 

rr*s  rate,  constable  rates,  or  highway  rates,  or 
subject  to  any  statute  duty  within  the  sa«d 
townships  of  Pontefract  and  Tanshelf,  or  either  of 
them,  or  any  other  township,  parish,  or  p'ace 
whatsoever."  Sect.  12  deals  with  the  qualification 
of  the  park  trustees.  Sects.  15  and  20  deal  with 
the  settlement  by  the  trustees  annually  of  the 
rights  of  applicants  for  the  pasturing  of  horses, 
cattle,  and  sheep  upon  the  allotment,  and  with 
provisions  relative  thereto.  Sect.  21  gives  the 
park  trustees  power  "for  the  purpose  of  improving 
the  said  portion  or  allotment,"  to  make  leases  of 
parts  of  the  allotment,  not  exceeding  in  the  whole 
100  acres,  for  terms  not  to  exceed  five  years,  and 
prescribes  the  advertisement  of  the  proposed 
lettings,  and  of  the  terms  and  conditions  on 
which  they  will  be  made:  the  selection  of  the 
highest  bidders  as  lessees,  the  giving  of  security 
by  the  lessees  for  the  due  performance  of  the 
terms  of  the  leases,  and  the  layiug  down  of  the 
land  for  grass  after  the  termination  of  each  lease. 
Sect.  22  gives  the  trustees  power  to  let  publicly 
parts  of  the  allotment  for  brickmaking,  and 
themselves  for  certain  building  purposes  to  make 
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brioks  or  get  stone.  Sect.  28  forbids  the  working 
of  mines.  Sect.  29  prescribes  the  application  of 
the  trustees'  receipts.  These  are,  we  think,  all 
the  important  sections.  The  respondents'  con- 
tention is  that  by  the  express  and  unqualified 
enactment  at  the  end  of  sect.  1,  "  The  said  portion 
or  allotment  .  .  .  shall  in  no  wise  be  assessed 
to  any  church  rates,  poor's  rates,"  ther  occupying 
as  they  do  part  of  the  portion  or  allotment,  to 
which  the  exemption  relates,  ai'e  not  liable  to  be 
assessed  as  they  have  been  by  the  appellants,  the 
meaning  of  the  words  being  (as  tbey  argue)  that 
by  this  language  every  occupier  of  any  part  of 
the  portion  or  allotment  who  would  but  for  this 
enactment  be  liable  to  the  poor  rate  in  respect  of 
his  occapation,  is  absolutely  exempted  fn^m  the 
assessment.  The  appellants,  on  the  other  hand, 
contend  that  the  exemption  is,  by  implication, 
conditional,  and  only  applies  to  sucn  occupiers  as 
occupy  in  conformity  with  the  "  conditions,  regu- 
lations, and  restrictions  "  imposed  upon  the  park 
trustees  which  are  referred  to  generally  in  the 
earlier  part  of  sect.  1,  and  are  particularly  set 
forth  in  the  later  sections  of  the  Act  which  we 
have  summarised  above,  and  that  in  this  instance 
the  respondents  are  not  such  occupiers,  as  this 
lease  in  point  of  duration  at  all  events,  but  also 
in  other  respects,  is  beyond  the  leasing  power 
ffiven  by  sect.  21.  The  Bee  )rder  has  decided  in 
favour  of  the  respondents  upon  this  point,  and  we 
have  come  to  the  conclusion  upon  the  whole  that 
he  has  rightly  so  decided.  This  is  a  question  of 
construction.  There  are  no  cases  which  can  be 
treated  as  authorities.  Willianu  y.  Pritchard 
(4  Term  Bep.  2)  and  Eddirigton  y.  Boeman  (Id.  4) 
— cases  of  exemption  of  houses  built  on  land 
which  had  been  embanked  from  the  Thames,  and 
had  been  vested  in  the  owner  of  the  adjoining 
wharf  **free  from  all  faxes  and  aseeisments  wha£ 
soever  " — do  not  really  help  us  in  construing  this 
statute.  Nor  does  the  later  case  of  Bex  v.  London 
Oaslight  and  Coke  Company  (8  B.  &  C.  54),  cited 
to  us  by  Mr.  Banks  in  his  argument.  The  words 
of  exemption  are,  as  the^  stand,  absolute.  Had  it 
been  intended  to  limit  the  exemption  as  the 
appellants  would  limit  it,  they  might  easily 
have  been  qualified  by  the  insertion  of  such  words 
as  "  so  long  as  it  is  held,  used,  and  enjoyed  in 
accordance  with  the  conditions,  regulations,  and 
restrictions  hereinbefore  ref«'rred  to,"  or  words  to 
that  effect ;  or  they  might  have  been  accompanied 
with  such  a  proviso  limiting  the  exemption  as  is 
contained  in  the  3  <&  4  Will.  4,  c.  30,  in  regard  to 
the  exemption  of  churches  and  chapels.  We  think 
we  ought  to  give  the  words  tbeir  full  natural  mean- 
ing. It  is  proper,  no  doubt,  to  construe  strictly 
the  words  of  a  statute  upon  which  an  individual 
bases  a  claim  for  exemption  from  a  general  public 
burd  n.  But  to  read  into  these  words  of  exemp- 
tion the  words  of  qualification  which  the  appel- 
lants' contention  requires  would,  as  it  appears  to 
us,  be  to  give  the  passage  a  wrong  construction. 
As  a  matter  of  public  conveuience,  if  that  may  be 
regarded,  it  would  seem  to  be  very  undesirable 
tnat  in  order  to  settle  the  question  of  the  liability 
to  the  rates  of  the  various  occupiers  of 'these 
325  acres,  it  should  be  necessary  to  investigate 
whether  the  occupiers'  tenure  has  been  granted 
by  the  park  trustees  in  a  manner  in  all  respecte 
conformable  to  the  statutory  "  conditions,  regu- 
lations, and  restrictions"  contained  in  the  Act 
for  the  guidance  and  direction  of  the  park  trus- 


tees. It  is,  moreover,  to  be  borne  in  mind  that 
the  Legislature  distinctly  contemplated  and  in- 
tended by  the  statute  that  the  park  trustees 
should  employ  a  large  portion  of  the  park  for 
profitable  purposes.  If  the  park  trustees  act 
ultra  vires  in  regard  to  leasing  or  otherwioein 
regard  te  the  use  of  the  ground,  they  might,  we 
assume,  be  called  to  account,  and  the  unautho- 
rised acts  be  invalidated  at  the  instance  of  those 
who  have  au  interest  in  the  park.  But  we  do  not 
see  how  this  consideration  aseiste  the  appellants' 
argument  as  to  the  construction  of  the  exemptinff 
words  in  sect.  I.  The  appeliante  put  forwaiu 
before  the  recorder,  and  on  the  argument  of  t}ie 
case  before  us,  a  second  and  different  argument 
which  was  founded  upon  sect.  15  of  the  Ponte- 
fract  Park  Extension  Act  1875  (38  &  39  Vict 
c.  Ixxxii. ;  local  and  personal).  That  section 
provides  :  '*  Occupiers  of  any  lands  lying  within 
the  townships,  districte,  or  places  of  Pontefraot 
Park  or  Pontefract  Park  District,  and  used  as 
arable,  meadow,  or  pasture  ground  only,  and  any 
buildings  (not  being  dwelling-houses)  on  any  such 
lands,  and  used  for  agriculturai  purposes  only, 
and  occupiers  of  any  land  lying  within  the  added 
part  of  the  borough,  and  need  as  railways,  tram- 
ways, or  railway  hidings  only,  shall  be  apocfliicd 
in  respect  of  the  same  to  the  rates  to  be 
made  within  the  said  borough,  whether  borough 
rates,  highway  rates,  sanitary  rates,  cemetery 
rates,  or  auy  other  rates  which  are  or  shall 
be  leviable  by  the  corporation,  in  the  propor- 
tion of  one-fourth  part  only  of  the  net  annual 
value  of  such  lands,  and  the  occupiers  or 
persons  rated  in  respect  of  any  coal  mines  or 
any  buildings  or  works  connected  therewith 
(except  dwelling-houses)  within  the  said  districts, 
townships,  or  placM,  of  Pontefract  Park  and 
Pontefract  Park  District,  shall  be  assessed  in 
respect  of  the  same  in  the  proportion  of  one-third 
part  only  of  the  net  annual  value  thereof  to  the 
several  rates  aforesaid.*'  The  appeliante'  argu- 
ment as  to  this  is  succinctly  stated  in  para- 
graph 8  of  the  case.  That  contention  is,  that 
these  provisions  of  the  later  Act  are  clearly 
intended  to  and  do  impose  a  liability  to  rating  in 
respect  of  all  lands  within  Pontefract  Park,  for 
all  purposes  for  which  hereditamento  in  the  old 
part  of  the  said  borough  may  be  assessed ;  and 
that»  inasmuch  as  the  poor  rate  assessment  was 
essential  to  the  levying  of  rates  by  the  corpora- 
tion, a  poor  law  assessment  and  liability  in  respect 
thereof  was  enacted  for  all  time  by  tne  terms  of 
the  Act  of  1875.  We  think  it  is  sufficient  to  wj 
that  in  our  view  it  is  impossible  to  extract  from 
this  section  an  implied  abolition  of  the  exemption 
as  to  the  poor  rate  in  sect.  1  of  the  Act  of  1780. 
Ther3  is  no  express  repeal  of  the  exemption,  and 
all  the  provisions  of  the  Act  of  1875  with  resp^t 
to  rating  of  lands  are  general  in  relation  to  the 
districte  affected,  and  are  consistent  with  the 
continuance  of  the  exemption.  Moreover,  these 
provisions  do  not  include  poor  rates,  and  do  not 
necessarily  imply  the  existence  of  a  poor  rate, 
for  there  are  many  instances  in  which  boroogh 
rates,  general  district  rates,  and  other  simihu* 
assessmente,  are,  by  virtue  partly  of  local  Acts 
and  partly  of  the  Municipal  Corporation  Act  and 
the  Public  Health  Act,  levied  on  a  different  basis, 
and  the  case  is  not  so  steted  as  to  raise  the 
question  whether  rates  wh'oh  can  in  some  instances 
be  assessable  otherwise  thui  on  the  basis  of  a  poor 
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rate  are  so  aesessable  in  tbis  instance.  We  think 
that  the  appellants*  contentions  fail,  and  that  oar 
jodgment  moat  be  for  the  respondents. 

PONTSPBACT    AS8S88MBNT    COtfMITTBS   V,  ThB 
PONTBFRACT  PaBK   TbUSTBIiS. 

The  questions  in  this  appeal  appear  from  the 
case  to  be  in  principle  practically  the  same  as 
those  in  the  last,  and  the  decision  must  therefore 
be  governed  by  the  same  considerations.  The 
facts  are  shortly  that  the  appellants  have  sought 
to  make  the  park  trustees  themselves  liable  to 

rwr  rates  in  respect  of  their  occupancy  of 
acres  of  the  365  acres  of  which  the  "  portion  or 
allotment "  consists.  On  these  3  acres  the  trus- 
tees have  constructed  and  iodosed  a  lake,  and  at 
certain  times  they  make  a  charge  upon  persons 
who  go  upon  the  lake  and  use  it.  The  arguments 
for  the  appellants  and  respondents  are  the  same 
as  in  the  last  case,  and  so  we  have  said,  it  is 
unneoessaiy  to  do  more  than  say  that  for  the 
same  reasons  we  think  that  the  decision  of  the 
recorder  was  right,  and  that  our  judgment  upon 
this  appeal  should  be  for  the  respondeuts. 

Solicitors  for  the  appellants,  Clarke  and 
BlwdelL 

Solicitors  for  the  Race  Committee,  Charle$ 
Lowden,  Fontefract. 

Solicitors  for  the  Park  Trustees,  Carter,  Athin" 
son,  and  Bentley,  Pontefraot. 


Nov.  15  and  Dec.  2, 1897. 

(Before  Kbnnbdt,  J.) 

MACKINNON  V.  Glare,  (a) 

Parliamentary  election — Return  and  declaration 
of  election  expenees — Failure  to  transmit — Aotion 
JOT  pewdties  —  Corrupt  and  Illegal  Praeiicee 
Prevention  Act  1883  (46  &  47  Vict.  c.  51),  a.  33. 

By  sect.  33,  euh-eect.  (1),  of  the  Cormpt  and 
Illegal  Practices  Prevention  Act  1883,  it  i$  prO' 
vided  that^  **ioithin  thirty-five  days  after  the 
day  on  which  the  candidates  returned  at  an 
election  are  declared  elected,  the  election  ageni  of 
every  candidate  at  that  election  shall  transmit 
to  the  returning  ojicer  a  true  return  {in  this  Act 
referred  to  as  a  retwm  respecting  election 
expenses)  in  the  form  set  forth  in  the  second 
schedule  to  this  Act.  .  .  ."  Bu  sect.  33,  sub- 
sect.  (5) :  *'  If  in  the  case  of  an  election  for  any 
county  or  borough,  the  said  return  or  dedccra- 
tions  are  not  transmitted  before  the  expiration 
of  the  time  limited  for  the  purpose,  tne  candu 
date  shall  not,  after  the  expiration  of  such  tims, 
sit  or  vote  in  the  House  of  Commons  as  member 
for  that  county  or  borough  until  either  such 
retwm  and  declarations  have  been  transmitted, 
or  until  the  date  of  the  allowance  of  such  an 
authorised  excuse  for  the  failure  to  transmit  the 
same,  as  in  this  Act  mentioned,  and  if  he  sits  or 
votes  in  contravention  of  this  enactment  he  shall 
forfeit  1001.  for  every  day  on  which  he  so  sits  or 
votes  to  any  person  who  sues  for  the  same.'* 

0%  the  23rd  July  1895  the  defendant  was  duly 
elected  msmherfor  the  county  of  C,  which  he  had 
represented  since  1885.  Prior  to  the  election  he 
had  appointed  himself  his  own  election  agent, 
and  hcM  so  informed  the  returning  officer,  and 
OM  such  it  became  his  duty  toithin    thirty-five 

{•)2eipogUd  by  W.  ox  B.  Hbbbkkt.  Baq..  Birriil«r«t-Lftw. 


days  to  males  a  return  of  his  expenses.  That 
period  would  expire  on  the  27th  Aug.  1895,  and 
on  the  evening  of  the  27th  Aug.  he  pUieed  in  the 
letter-box  of  the  House  of  Commons  a  return, 
which,  however,  wtu  not  correct  in  all  parti- 
culars.  That  return  did  not  leave  in  the  ordi- 
nary  course  of  post  for  W.  until  the  morning  of 
the  2Sth  Aug.,  and  it  was  not  received  till  the 
29th  Aug.  The  defendant  had  sat  and  voted  in 
the  House  of  Commons  on  the  28th  Aug.  and 
forty -eight  subsequent  days,  and  the  sum  of 
4900Z.  was  claimed  by  the  present  plaintiff . 
Held,  on  the  true  construction  of  the  Act,  that 
there  had  not  been  a  failure  to  transmit  the 
return  and  declaration,  and,  that  therefore,  with 
regard  to  the  forty -eight  days'  penalty  claimed, 
thire  must  be  judamentfor  the  aefendant.  But, 
with  regard  to  the  penalty  incurred  for  sitting 
and  voting  on  the  2Sth  Aug.,  the  defendant  was 
liable,  as  transmission  in  sect.  33  msant  com- 
pleted  transmission,  and  not  putting  into  the 
course  of  transit. 

This  was  an  action  brought  to  recover  penalties 
under  sect.  33  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act  1883. 

On  the  22nd  July  1895  a  Parliamentary  elec- 
tion  was  held  for  the  county  of  Caithness  at 
which  the  defendant  was  the  successful  candi- 
date. 

The  poU  was  declared  on  the  23rd  July,  and  it 
thereupon  became  the  duty  of  the  defendant  to 
make  a  return  to  the  returniuff  officer  on  or 
before  the  27th  Aus.  1895,  as  he  was  his  own 
election  agent.  He  did  not  make  any  return  till 
the  27th  Aug.,  when  he  put  in  the  letter  box  of 
the  House  of  Commons  what  purported  to  be 
his  return  of  his  election  expenses.  It  was  too 
late  for  the  post  on  the  27th  Aug.  and  did  not 
leave  the  House  of  Commons  for  Wick  till  the  28th 
Aug.,  where  it  arrived  on  the  29tii  Aug.,  which 
was  the  ordinary  course  of  post. 

That  return  was  defective  in  a  number  of 
particulars. 

The  defendant  sat  and  voted  on  the  28th  Aug. 
and  other  days,  the  number  of  occasions  given 
in  the  particulars  being  forty-nine. 

The  present  action  was  commenced  on  the 
18th  July  1896. 

Thereupon,  on  the  29th  Sept.  the  defendant  pre- 
sented a  petition  to  the  First  Division  of  the  Court 
of  Session  in  Scotland,  and  in  January  1897  an 
order  was  made  finding  that  the  following  errors 
or  omissions  in  the  said  return  or  declaration — 
viz. : — (1)  Failure  to  inclose  as  part  of  the  said 
return  the  receipt  for  21. 2a.  paid  by  the  defendant 
to  Lybster  Temperance  Hall  committee ;  (2) 
failure  to  inclose  as  part  of  the  said  return  the 
receipt  for  SI.  15a.,  paid  by  the  defendant  to 
James  Niohol,  Wick;  (3)  failure  to  insert  the 
date  of  the  election  in  tbe  return  which  the 
defendant  made;  (4)  failure  to  state  accurately 
the  Christian  name  of  the  said  James  Nichol, 
in  the  said  return — arose  by  reason  of  inad- 
vertence and  not  by  reason  of  any  want  of  good 
faith  on  the  part  of  the  defendant,  and  that  he 
was  entitled  to  an  order  for  an  authorised  excuse 
in  the  terms  of  sect.  34  of  the  Corrupt  and 
Ille«J  Practices  Prevention  Act  1883,  excusing 
all  tne  said  errors  or  omissions  and  also  excusing 
his  failure  to  transmit  the  return  and  declaration 
respecting  his  election  expenses  as  required  by 


292 


MAGISTRATES'   CASES. 


Q.B.  Div.] 


Mackihvov  v.  Clask. 


[Q.B.  DiT. 


the  statute  in  so  far  as  the  aboTe-mentioned 
errors  or  omissions  iosported  or  might  be  held  to 
import  snoh  failure  to  transmit. 

A  payment  of  22.  98.  to  Henderson's  Bojal 
HoteC  Thurso,  had,  however,  not  been  included 
in  the  return  and  no  relief  had  been  granted  in 
respect  thereof  and  also  in  respect  of  the  expenses 
incurred  by  the  defendant  in  travelling  from  the 
South  of  England  to  Caithness. 

By  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act  1883  (46  k  47  Yict.  c.  51)  s.  33,  sub-sect. 

1  : 

Within  thirty-five  dajs  after  the  day  on  which  the 
candidates  retained  at  an  election  are  declared  elected, 
the  election  agent  of  every  candidate  at  that  election 
■hall  transmit  to  the  retnniing  officer  a  tme  retnm  (in 
thie  Act  referred  to  as  a  retam  reepeotirg^  election 
ezpeneee)  in  the  form  set  forth  in  the  second  sohednie 
to  this  Act. 

By  sub-sect.  5 : 

If,  in  the  case  of  an  election  for  any  county  or  borongh 
the  said  retam  or  declarations  are  not  traniimitced 
before  the  expiration  of  the  time  limited  for  the  purpose, 
the  candidate  shall  not,  after  the  eipir«tion  of  each  time 
sit  or  vote  in  the  House  of  Commons  as  member  for  that 
oonnty  or  borough  until  either  such  returns  and  declara- 
tions have  been  transmitted,  or  until  the  date  of  the 
allowance  of  such  an  authorised  excuse  for  the  failure  to 
transmit  the  same,  as  in  this  Act  meotioned,  and  if  he 
sits  or  votes  in  contravention  of  this  enactment  he  shall 
forfeit  1001.  for  every  day  on  which  he  so  sits  or  votes 
to  any  person  who  sues  for  the  same. 

A,  T.  Lawrence,  Q.C.  and  R.  Courihope-Munroe 
for  the  plaintiff. 

H.  H,  Anquith,  Q.C.  and  8,  T,  Eoam  for  the 
defendant. 

Dec.  2. — Kennedy,  J. — The  action  in  this  case 
is  for  penalties  alleged  to  have  been  incurred  by 
the  defendamt  by  the  effect  of  sects.  24  and  33 
of  the  Corrupt  and  Illegal  Practices  Prevention 
Act  1883,  by  his  sitting  and  voting  in  the  House 
of  Commons  on  the  28 tn  Aug.  1895  and  on  forty- 
eighl  days  subseauent,  under  circumstances  here- 
inafter mentioned.  The  material  facts  in  sequence 
of  date  are  as  follows:  At  the  General  Parlia- 
mentary Election  of  1895  the  defendant  was  a 
candidate  for  the  .county  of  Caithness.  Under 
sub-sect.  2  of  sect.  24  of  the  Act  of  1883  above 
mentioned  the  defendant  named  himself  as  his 
own  electim  agent  for  the  election.  On  the 
23rd  July  the  defendant  was  declared  duly 
elected;  then,  as  election  agent,  he  was  bound 
aft^r  the  declaration  to  comply  with  sect.  33  of 
the  Act.  That  section  prescribes  as  follows  in 
sub-sect.  1 :  [His  Lordship  read  the  sub-section 
and  continued  0  &nd  then  follows  a  number  of 
clauses  (A.  to  R),  detailing  the  statements  which 
are  to  be  included  in  the  return,  to  which  I  need 
not  particularly  refer.  Then  sub-sects.  2,  3,  and 
4  prescribe,   in  regard  to  Huuh   a  case  as  the 

g resent,  the  transmission  by  the  candidate,  if 
e  has  been  his  own  election  agent,  of  a  declara- 
tion respecting  his  expenses  made  before  a 
justice  oi:  the  peace  in  the  modified  form  of  the 
declaration  by  a  candidate  as  specified  in  the 
second  schedule  to  the  Act.  It  is  not,  I  think, 
very  clear  from  the  language  of  the  sub-sections 
3  and  4,  whether,  in  such  a  caae,  the  transmis- 
sion of  the  declaration  must  accompany  the 
return  of  the  expenses  (as  in  the  case  of  an  I 
election  agent  other  than  the  candidate)^  although  1 


I  think  it  must,  or  within  seven  days  afterwards^ 
as  prescribed  in  the  case  of  a  candidate's  declara- 
tion where  that  candidate  is  the  election  agent 
Rut  no  point  was  raised  with  regard  to  this 
in  the  argument  before  me;  in  fact,  the  defen- 
dant's declaration   did    accompany    his   retam. 
Sub-sect.  5  is  the  penalty  clause  under  which 
the  plaintiff  claims.     It  runs  as  follows:  [EBs 
Lordship    here    read    the   sub-section.]     I   will 
only  remark,  before  proceeding   to  the  chrono- 
logical statement  of  the  facts,  that  there  is  no 
dispute  between  the  parties  with  regard  to  the 
construction  of  this  clause,  which,  as  it  appesrs 
t()  me,  might  have  been  more  clearly  worded  so  as 
to  place  beyond  doubt  that  the  words   "time 
limited  for  tbat  purpose  "  are  to  be  read  distriba- 
tively  as  regards  the  declaration  and  the  return. 
Thei-e   is,    as    I    say,   no  dispute    between  the 
par  ies  that,  if  the  return  is  not  "  transmitted " 
within  the  prescribed  time,  and  the  candidate 
after  the  expiration  of  the  prescribed  time  and 
bef  OI  e  the  return  has  been  **  transmitted,*'  sits  and 
votes  in  the  House  of  Commons,  the  penalty  is 
incurred,  unless,  indeed,  the  court  has  allowed  an 
authorised  excuse  for  his  failure  to  transmit.  The 
penalty  is  not  incurred  unless  all  those  conditions 
ex  st  in  respect  of  the  return.    On  the  nig^t  of 
the  27th  Aug.,  the  thirty-fifth   day   after  the 
declaration  of  the  election,  the  defendant  posted, 
in  the  House  of  Commons  post  office,  addressed 
to  the  returning  officer  at  Wick,  a  document 
which  he  inten&d  to  be  the  return  respecting 
election  expenses  prescribed  by  sect.  33,  sub-sect 
1,  and  an  accompanying  declaration  in  the  modi- 
fied form  prescribed  by  sub-sect.  3,  as  specified  in 
the  sec«  -na  schedule  to  the  Act.    Letters  posted 
at  the  House  of  Commons  after  10  p.m.  on  one 
day  are  not  cleared  from  the  letter-box  until  after 
midnight,  and,  when  so  cleared,  are  stamped  with 
the  postmark  of  the  next  day.     There   is  no 
evidence  that  the  defendant  knew  this,  and  1  shall 
assume  that   he  did  not.    In  the  view  that  I 
take  of    the  case   the   point   is   not    material 
In  due  course  of  poet  the  return  reached  the 
returning  officer  at  Wick  on  the  29th,  that  is  to 
say,  on  the  thirty- seventh  day  after  the  date  of 
the  declaration  of  the  defendant's  election.    On 
the  evening  of  the  28th  Aug.  the  defendant  sat 
and  voted  in  the  House  of  Commons,  and  after- 
wards he  sat  and  voted  on  each  of  the  forty-eight 
nights,  the  dates  of  which  are  set  forth  in  the  par- 
ticulars  annexed    to   the    statement   of   claim. 
There  were  unquestionably  some  errors  in  the 
document  posted  by  the  defendant  as  the  stata- 
tory  return.    On  the  18th  July  1897  the  plaintiff 
commenced  the  present  action.      His  ciiiim  w 
based  substantially  upon  the  two  following  and 
distinct  grounds :  First,  as  regards  the  twenty- 
eighth,  and  the  later  forty -eight  days  of  sitting 
and  voting,  the  plaintiff  contends  that  the  defen- 
dant is  liable  bMsause  a  "return"  in  the  penal 
clause,  sub-sect.  5,  means  a  true  return  prescribed 
by  sect.  33,   sub-sect.  1,  and  as  the  document 
posted  on  the  27th  Aug.  was  not  true,  but  was 
incorrect  in  several  respects,  the  posting  on  that 
date,  even  if  otherwise  a  transmission  within  the 
time  limited,  which  is  denied,  was  not  the  trans- 
mission of  a  return.    Therefore,  the  defendant 
has  sat  and  voted  on  all  those  forty-nine  occasions 
without  ever  having  transmitted  a  return,  and 
therefore  it  is  contended  that  there  has  been  a  total 
"  failure  to  transmit."  The  plaintiff  contends  that 
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even  if  tbe  effect  of  the  allowanoe  of  an  authorised 
excuse,  at  a  date  sahaequent  to  the  oommence- 
ment  of  this  action,  ooold  operate  retrospectiTelj 
as  a  defence,  where  tiie  allowance  covered  all  the 
errors  and  omissions  in  the  document  transmitted 
as   a  return,   the   allowanoe    by   the  Court  of 
Session  (to  which   I    shall  presently   refer)    in 
this  case  did   not   include  all  the   errors    and 
omissions,    and,     therefore,    says    the   plaintiff, 
affords  no  defence.    On  this  branch  of  the  plain, 
tiff's  claim  the  main  question  in,  whether  the 
transmission  of  an  erroneous  return  constitutes 
a  "  failure  to  transmit."     We  now  come  to  the 
second  ffround.  As  regards  the  sitting  and  voting 
of  the  aefendant  on  the  28th  Aug,  the  plaintiff 
claims  a  penalty  for  that  day  at  all  events,  on  the 
groDiid  that "  transmission    in  this  section  means 
'* completed  transmission,''  and,  even  if  the  docu- 
ment posted  on  the  27ch  (with  its  accompanying 
declaration)  could,  in  spite  of   its   errors   and 
emissions,  be  treated  as  a  return  within  sect.  33, 
he  art^es  that  the  defendant  incurred  the  penalty 
by  sitting  and  voting  on  the  28th  Aug.,  because 
toe  document  had  not  then  reached  Wick,  and, 
therefore,  had  not  then  been  transmitted  to  the 
returning   ofiioer,    and    the   time    limited    for 
its  transmission,   namelr,   the  27  th  Aug.,  had 
expired.     This    claim    depends    entirely    upon 
the    meaning    of    the  words    in    sub-sect.    1, 
"transmit  to   the  returning  officer."     On   the 
24th  Sept.  1896,  that  is  more  than  two  months 
after  the  commencement  of  the  present  action, 
the  defendant  petitioned  the  Lords  of  Council 
and    Session     in    Scotland,     under     sects.    34 
and  68,  sub-sect.   4,  for  an    order    for  allow- 
bg  an  authorised  excuse  in  respect  of  certain 
errors    and     omissions    in    the     return.      The 
petition    as    originally    presented    included    a 
prayer  with  resard  to  the  failure,  if  any,  timeously, 
to  transmit  the  return  to  the  returning  officer, 
but  the  petition  was  afterwards  amended  by  the 
omission  of   this    prayer,    and   in   some   other 
respects  which  it  is  needless  to  specify.    On  the 
16th  Jan.  1897  the  court  granted  the  prayer  of 
the  amended  petition.    It  is  agreed,  as  1  under- 
stand, that  the  petition  as  amended  and  granted 
did  not  include  any  prayer  with  regard  to  a 
certain  sum   of  2L  9^.,  which  the   defendant's 
counsel  admitted  before  me  to  have  been  a'pay- 
ment  for  the  defendant  and  on  bis  account  in 
the  election,  and  also  did  rot  include  any  sum 
for  expenses  in  relation  to  the  travelling  of  the 
defendant  from  the  south  to  Oaitbness.    There 
is  therefore  no  authorised  excuse  allowed  as  to 
those  two  items.    The  defendant's  counsel,  how- 
ever, does  not   admit  that  there  wa-*  any  sum 
which  ought  to  have  been  included  with  regard  to 
tbe  journey  to  Caithness.    But  it  is,  in  my  view, 
needless  to  deal  with  this  matter,  as  there  is  no 
doubt  that  the  2Z.  98.  ought  to  have  been  included 
in  the  return,  and  for  that  omission  there  has  never 
been  any  allowance  for  an  aathortsed   excuse. 
The  foregoinff  being  the  principal  facts,  and  the 
contentions  ox  the  plaintiff  upon  rhem,  1  proceed 
shortly  to  state  my  judgment.    I  will  take  first 
the  plaintiff's  first  and  widest  claim,  the  claim  as 
to  all  the  forty-nine  daya  of   the  defendant's 
littineand  voting  on  the  ground  which  1  have 
ahea^  explained,  that  the  document  sent  (to  use 
a  neuted  term)  being  erroneous,  and  therefore 
not  a  "true  return"  under  sect.  33,  sub-sect  1, 
there  has  been  a  total  failure  to  transmit,  existing 


on  the  28th  Aug.,  and  on   the  following  days 
claimed  for,  and  indeed  even  up  to  the  present 
time.    In  dealing  with  this  point  it  appears  to 
me  to  be  unnecessary  to  consider  whether  the 
expression  "  transmit  before  the  expiration  of  the 
time  limited  for  the  purpose  "  means  "  put  into 
course  of  transmission"  or  lodge  with  the  re- 
turning officer,  or  whether  transmission  has  the 
former  meaning.     The  act  of  the  defendant  in 
posting  the   document   intended    by  him  as  a 
return  ought  to  be  treated  as  a  "  transmission  " 
on  the  27th  or  on  the  28th  Aug.     Nor  is  it 
necessary  to  consider  whether  the  allowance  of 
an  authorised  excuse  by  the  Court  of  Session 
after  the  commencement  of  an  action  for  penalties 
would  otherwise  operate  retrospectively  for  the 
defendant's  benefit,  for,  as  I  pointed  out,  ex  eon- 
068818,  one  omission   still  exists   uncovered    by 
the  allowance.     The   plaintiff  on  this  part  of 
his   case    succeeds,    and    can    only   succeed   if 
he    is    right   in    saying    that  the    transmission 
of  a  document  as    a    return  which   by  reason 
of  errors  or  omissions  is  not  a  "true  return," 
is  not  a  transmission  of  a  return  at  all,  and, 
therefore,  the  transmission  by  the  defendant  in 
this  case  of  an  erroTieous  return  whenever  it  was 
sent,  constitutes  a  failure  to  transmit  within  the 
penal  clause,  sub-sect.  5  of  sect.  33.    I  am  clearly 
of  opinion  that  this  contention  of  the  plaintiff  is 
unsound.     I    cannot  construe  the  transmission 
of  an  incorrect  return  as  a  failure  to  transmit.    If 
the  document  transmitted  as  a  return  is  erroneous 
by  reason  of  the  omission  of  anything  which  it 
was  the  plaintiff's  statutory  duty  under  sect.  33, 
sub- sect.  1  to  include  in  the  return,  the  return  is, 
no  doubt  not  a  "  true  return  "  and  the  untruthful- 
ness of  the  return  brings  into  operation  sect  33, 
sub-sect.  6.  and  in  the  case  of   wilful  untruth, 
sect  33,  sub-sect  7.      But  in  my  judgment  it  is 
impossible  to  treat  a  document  intended  for  a 
return,  as  this  contention  of  the  plaintiff  requires, 
as  a  mere  nullity  on  account  of  its  being  in  one 
or  more  respects    incorrect  or   incomplete.     It 
appears  to  me  that  so  to  treat  it  would  oe  to  give 
an  unnatural  meaning  to  the  words  '*  failure  to 
transmit  in  sect.  33,  sub-sect  5,  and  my  view  is 
confijrmed  by  the  langpiage  of  sect  34,  sub-sect  1, 
which  runs  as  follows :    *'  Where  the  return  and 
declaration  respecting  election  expenses  of  a  can- 
didate at  an  election  K>r  a  county  or  borough  have 
not  been  transmitted  as  requirad  by  this  Act,  or 
being    transmitted     contain    some   error,"    &c. 
Those  words  clearly  show  that  a  return  is  treated 
hj  the  Act,  although  erroneous,  as  being  trans- 
mitted.    By  this  language   the   Act    draws  a 
plain  distinction  between  "not  transmitting  as 
required"   (that  is  the  failure   to   transmit  as 
required)  aod   transmitting  some  erroneous   or 
false  statement.    I  hold,  therefore,  that  so  far  as 
regards  the  last  forty-eiffht  out  of  the  forty-nine 
days  in  respect  of  whicn  the  plaintiff  claims,  as 
to  which  the  plaintiff's  case  wholly  depends  upon 
the  contention  which  I  have  just  rejected,  the 
defendant  is  entitled  to  succeed.    As  regards  the 
first  day  of  his  sitting  and  voting,  the  28th  Au^. 
the  plaintiffs  claim  as  far  as  it  is  based  on  this 
contention  fails  also,  but  we  have  still  in  regard 
to  this  day  to  consider  the  plaintiffs  other  ground 
of  claim  which  applies  to  tnis  day  only,    ifow,  as 
to  this,  the  case  stands  thus :   It  is  clear  that 
under  sect.  33  sub-sect  1  the  plaintiff  was  bound  to 
transmit  the  return  within  thirty-five  days  after  the 
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day  of  the  declaration  of  the  election,  and  it  being 
agreed  that  the  return  did  not  reach  the  returning 
officer  until  the  29th  which  wae  the  thirty 
seventh  day  after  the  day  of  the  declaration, 
the  defendant  did  bring  himself  within  the 
penalty  clause,  sect.  83  sub-sect.  5,  b^  sitting  and 
voting  on  the  28th  if,  as  the  plaintiff  argues,  by 
'*  transmit  to  the  ret  iming  officer  *'  the  statute 
means  "lodge  with  the  retaming  officer.*'  If 
*'  transmission  "  means  complete  transmission  it 
does  not  matter,  as  it  appears  to  me,  wbether  the 
defendant  began  the  transmission,  as  I  should 
hold  if  it  were  necessary,  on  the  27th  as  the 
defendant  contended,  or  on  the  28th  as  the  plnintiff 
contends.  If  the  return,  in  order  to  satisfy  the 
statute,  must  have  reached  the  returning  officer's 
address  on  the  27th,  and  if,  as  the  fact  is,  it  did 
not  reach  his  address  until  the  29th,  and  if,  as 
the  fact  also  is,  the  defendant  sat  and  voted  on 
the  28th  the  defendant  appears  to  have  become 
liable  to  the  penalty  in  respect  of  his  sitting  and 
voting  on  that  day,  whether  he  commenced  the 
transmission  on  the  27th  or  the  28th.  If,  on  the 
other  hand,  as  the  defendant  argues,  the  statute 
only  requires  the  return  to  be  put  in  cmrse 
of  transit  within  the  thirty-five  days  period,  he 
would  not  incur  the  penalty  of  sect.  33  sub-sect. 
5,  because  that  section  requires,  in  order  to  incur 
the  liability  to  the  penalty,  not  merely  a  failure 
to  transmit  within  tne  time  limited,  but  a  sitting 
and  voting  before  actual  transmission,  and  the 
defendant  did  not  sit  until  the  evening  of  the  28th 
and  after  the  transmission  (if  the  defendant's 
interpretation  of  the  time  it  went  be  taken)  had 
taken  place,  whether  treated  as  occurring  on  the 
evening  of  the  27th  or  the  morning  of  the  28th. 
The  question,  therefore,  is  what  does  the  statute 
mean  by  requirins  *'  transmission  to  the  returning 
officer"  within  the  thirty- five  days.  Upon  the 
whole  I  feel  constrained  to  adopt  the  plaintiff's 
view  of  the  interpretation  of  this  expression.  It 
appears  to  me  to  be  prima  facie  the  natural 
meaning,  and,  therefore,  unlt*ss  some  reason 
against  it  is  to  be  found  either  in  the  nature  of 
the  subject-matter  or  in  the  context,  it  must  be 
the  true  meaning.  I  can  find  no  such  counter- 
vailing reason  here.  So  far  as  the  subject-matter 
is  concerned  there  can  be  in  these  days  no 
difficulty  in  a  sender  of  a  document  either  ascer- 
taining exactly  beforehand  how  long  a  postal 
transit  would  take,  or  on  his  leaminj^  promptly 
by  telegraph,  or  in  some  cases  by  telephone,  in 
urgent  cases,  whether  the  document  sent  has 
been  received.  In  many  places,  in  boroushs 
certainly,  the  election  agent  (who  is  usually 
the  actual  sender  of  all  election  documents) 
resides  in  the  same  town  as  the  returning 
officer.  The  limit  of  thirty-five  days  cannot  I 
think  be  said  to  be  unreasonably  close  for  lodg- 
ing the  documents  with  the  returning  officer. 
If  the  defendant's  view  is  adopted  it  appears  to 
me  that  nice  and  difficult  questions  miglit  arise 
as  to  what  is  or  is  not  sufficient  "  transmission " 
on  the  part  of  the  sender.  The  statute  leaves 
the  metood  of  transmission  entirely  open  to  the 
election  a^nt  and  the  candidate.  It  does  not 
even  mention  the  sending  by  post  as  is  the  case 
in  the  same  statutes,  with  regard  to  notices  and 
similar  documents.  Even  in  the  case  of  the  post 
we  see  in  this  very  case  as  between  the  27th  and 
28th  Aug.  that  a  controversy  might  arise.  Would 
delivery  to  a  fiiend  or  agent  to  put  into  the  post 


be  a  "  transmission  "  ao  as  to  excuse  the  election 
agent  if  the  frit-nd  or  a^ent  forgot  to  do  so, 
either  altogether  or  until  the   thirty-five  daji 
had  expired.    There  is,  moreover,  the  difficoltj 
which  1  pointed  out  to  the  defendant's  oouoBd 
and  which  still  appears  to  me  to  be  a  oonsidemble 
difficult  in  the  way  of  the  defendant's  oonstrac- 
tion.    If  an  act  in  putting  in  the  course  of  tnmsit 
such  as  a  careful  man  of  ousiness  would  consider 
reasonable  and  proper,  satisfies  the  requirementa 
of  the  statute,  what  is  to  happen  if,  as  may  easilj 
o^*.cur,  the  return  is  accidentally  lost  in  the  couiBe 
of  transit.    Acoordiug  to  the  defendant's  inter- 
pretation   of    the  word  *'  transit,"  the  election 
agent,  by  putting  the  document  in  the  course  of 
transit,  will  have  "  transmitted  "  and  so  done  ail 
that  the  statute  requires,  and  if  there  has  been 
no  failure  to  transmit,  there  is  no  provision  what- 
ever for  replacinir  the  lost  document,  in  the  case 
supposed,  by  another,  no  provision  for  requiring 
a  second  tmns mission,  no  machinery  in  such  » 
case  for  enforcing  a  return.    Mr.  Asquith  said 
that    this   might   be   a    ca$u$  omissut,   but  it 
appears  to  me  that  the  omission  to  provide  for 
so  possible  a  contingency  in  so  serious  a  matter 
as  tne  return  of  election  expenses  is  a  result  of  an 
interpretation  which  one  would  seek  to  avoid  if 
another  reasonable  construction  of  the  statute  is 
open  to  me.    So  far  as  regards  the  context,  not 
much  help  is  to  he  got  from  the  langua|pe  of  other 
parts  of  this  section  or  of  other  sections  in  the 
Act.    The  phrases  "  shall  transmit  or  cause  to  be 
transmitted  "  and  "  when  the  returns  and  dedara- 
tions  have  not  be^ n  transmitted  or  being  trans- 
mitted, contain  "  (uect.  34,  sub  sect  I)  seem  to  me 
rather,  if  anything,  to  incline  to  tbe  plaintiff's 
contention.    As  to  authority,  the  only  case  at  all 
in  point  is  in  the  plaintiff's  favour.    The  statute 
20  &  21  Vict  o.  43,  s.  2,  provides,  with  regard 
to   a   case    stated    by    a    magistrate    that  the 
app-^llant    *'  shall    within   three  days    after  re- 
ceiving such  transmit  the   same  to    the   court 
named    in    his     application."      In     Banks    t. 
Ooodunn  (7  L.  T.  Hep.  740)  it  was  no  donbt 
enough  for  the  decision  that  tbere  the  act  of  send- 
ing relied  upon  by  the  appellant  was  a  transmis- 
sion by  the  s<  >licitor  of  the  appellant  not  to  the 
Court  but  to  his  Loudon  bgent,  for  the  ageut  to 
forward  to  the  court,  aud  the  decision  rested  upon 
this.    Cockburn,  C.J.,   in  his  judgment,  stated 
that  he  was  inolioed  to  think  that  so  long  as  the 
caae  was  sent  off  within  three  days,  and  while  it 
could  be  said  to  be  in  course  of  transmission,  it 
would  be  enough  to  satisfy  the  exigencies  of  the 
statute.    Compton,  J.,  however,  said  that  he  had 
felt  a  good  deal  of  difficulty,  but,  upon  looking 
at  the  whole  statute,  he  thought  that  it  meant 
that  the  case  must  be  lodged  in  court  within  the 
three  days;  and  Blackburn,  J.  said  that,  as  at 
present  advised,  he  thought  that  the  provisions  of 
the  section  had  not  been  complied  wiUi,  for  he  was 
of  opinion  that  it  meant  that  the  case  should  be 
lodged  in  court  within  three  days.    He  added 
that,    if  the   point  arose,  he  might  review  his 
decision    The  Divisional  Court  did  hold,  in  a  case 
of  AspinaU  v.  Sutton  (1894)  2  Q.  B.  349),  which 
was  a  case  upon  the  same  statute,  that,  in  order 
to  satisfy  the  statute,  the  case  must  be  lodged  at 
the  Crown  office  within  three  days.    But  this 
decision  cannot  be  quoted  as  an  authority  upon 
the  question  of  construction,  for  it  appears  from 
the  short  judgment  that  the  Divisional  Court 
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acted*  after  inqairy  at  the  Crown  Offioe,  upon 
a  long  settled  practice  to  this  effect;  and, 
further,  Mr.  Coarthope  Munroe,  one  of  the 
coonael  engaged  in  that  and  in  the  present 
Ctfse,  informed  me  that  the  court  felt  inclined, 
hat  for  that  settled  practices,  to  have  the  point  re- 
signed before  a  foUer  DiTUtional  Court.  All  that 
can  be  said,  then,  as  to  authority  is  that  the 
majority  of  the  Court  of  Queen's  Bench,  in  Banks 
T.  Qoodufin  (ubi  sttp.),  were  rather  iuclined  without 
so  deciding  to  give  to  the  word  '*  transmit "  in 
''tzuismit  to  the  court"  the  safne  effect  as  the 
plaintiff  argues  should  be  given  to  the  word 
*'  transmit "  in  *'  transmit  to  the  returning  officer  " 
in  the  present  case.  For  the  reasons  given  I  come 
to  the  oon<-lu8ion  that  I  ought  to  take  this  view  of 
the  meaning  of  the  words  here,  and  I  give  judg. 
ment  for  the  plaintiff  for  lOOL  out  of  the  4900t. 
which  he  has  claimed  in  this  i&otion,  but  without 

Judgment  accordingly. 

Solicitors  for  the  plaintiff,  Legatt,  Bubenuiein, 
and  Co. 
Solicitor  for  the  defendant*  Harvey  Clifton. 


Thursday,  Dee.  9, 1897. 

(Before  Hawkins  and  Channell,  JJ.) 

KaowLBS  AJTD  Sons  Limited  (apps.)  v.  Sin- 

CLAJB  (resp.).  (a) 

Weights  and  measures — Coal — Sale  of— Ticket — 
Correct  weight  —  When  to  be  ascertained  — 
Weights  and  Measures  Act  1889  (52  &  58  Vict. 
e.  21),  s.  22. 

Upon  a  sale  of  coal,  exceeding  tioO'hundredweight, 
in  a  vehicle  in  bulk,  the  "  correct  weight  *'  of  the 
vehicle  and  of  the  coal,  which,  by  sect.  22,  8u6- 
sect.  2,  of  the  Weights  and  Measures  Act  1889, 
is  to  he  inserted  in  the  ticket  required  by  the 
Act  to  be  given  by  the  seller  to  the  purchaser,  is 
(he  correct  weight  as  previously  ascertained  under 
sect.  22,  sub-sect.  1,  by  a  weighing  instrument 
being  ai  or  near  the  place  from  which  the  coal  is 
brought,  and  not  the  correct  weight  at  the  time 
the  coal  is  delivered  to  the  purchaser. 

Case  stated  by  the  justices  of  the  peace  for  the 
cmmty  of  Lancaster. 

The  appellants  are  colliery  proprietors  carrying 
on  business  near  Bolton,  Lancashire,  and  the 
respondent  is  an  inspector  of  weights  and 
measures. 

An  information  was  laid  by  the  respondent 
against  the  appellants,  charging  them  with  having 
committed  an  offence  against  the  provisions  of 
Beet  22,  sub-sect  2,  of  the  Weights  and  Measures 
Act  1889,  in  not  having  inserted  or  caused  to  be 
inserted  in  the  ticket  required  by  the  Act  to  be 
given  by  them  a  statement  of  the  correct  weight 
of  the  vehicle  or  of  the  vehicle  and  uf  tiie  unimal 
drawing  it,  as  required  by  the  provisions  of  that 
sab-section. 

The  summons  was  originally  taken  out  under 
snb-sect.  1  of  sect.  22,  for  not  having  caused  the 
tare  weight  of  the  vehicle  to  be  marked  tbera- 
with ;  but,  at  the  hearing  on  the  14th  Jan.  1897, 
it  was  amended  to  a  summons  undt^r  i^ub-sect  2, 
and  may  be  treated  as  taken  out  under  sub- 
«ect2. 

^;  B«ported  by  T.  W.  Oak.  Eiq.,  B«rrtotvr-M-iAW. 


At  the  hearing  before  the  justices,  a  police* 
constable,  an  assistant  to  the  inspector,  proved 
that  on  the  29th  Dec.  1896  he  met  the  appellants' 
cart  at  BadclifFe  loaded  with  coal,  and  that  he 
followed  it  to  a  house,  and  there  saw  the  coal 
delivered,  and  a  ticket  at  the  same  time  delivered 
to  the  purchaser  of  the  coal  by  the  appellants' 
carter,  which  ticket  showed  the  appellants'  cai-t 
and  horse  to  weigh  29cwt. ;  that  he  then  took  the 
horse  and  cart  to  the  weighing-machine  at  the 
railway  station  and  there  caused  them  to  be 
weighed  when  the  weight  was  shown  to  be  28cwt. 
Sqrs.,  or  a  difference  of  281b.  (in  favour  of  the 
purchaser)  between  the  weight  shown  upon  the 
ticket  and  that  registered  by  the  machine  at  the 
station ;  and  that  the  cart  was  not  weighed  apart 
from  the  horse. 

It  was  contended  for  the  appellants  that  they 
had  not  committed  any  offence  under  sect.  22, 
sub-sect  2,  as  the  difference  between  the  weight 
shown  on  the  ticket,  and  that  registered  by  the 
machine  was  to  be  accounted  for  by  the  weignt  of 
the  horse  varying. 

The  justices  convicted  the  appellants  of  an 
offence  under  sect  22,  sub-sect  2,  imposing  a 
fine  of  200.,  and  ordering  them  to  pay  lOf.  6d. 
costs. 

The  question  now  was  whether  the  justices  were 
right  in  so  convicting  the  appellants. 

The  Weights  and  Measures  Act  1889  (52  &  53 
Vict.  c.  21),  provides : 

Sect.  21. — (1.)  Where  any  quantity  of  coal  ezoeeding 
two>  hundred  weight  Ib  delivered  by  means  of  any  vehicle 
to  a  purchaser,  the  seller  of  the  ooal  shall  therewith 
deliver,  or  cause  to  be  delivered,  or  to  be  sent  by  post 
or  otherwise,  to  the  purchaser  or  to  his  servant,  before 
any  part  of  the  ooal  is  nnloaded,  a  ticket  or  note  accord- 
ing to  the  form  in  the  third  schedule  to  this  Act,  or 
according  to  a  form  to  the  like  effect  (2.)  If  default  is 
made  in  complying  with  the  requirements  of  this  section 
with  respect  to  the  deUvery  or  sending  of  a  ticket  or 
note,  or  if  the  quantity  of  coal  delivered  is  less  than  the 
quantity  expressed  in  the  ticket  or  note,  the  seller  of 
the  coal  shall  be  liable  to  a  fins  not  ezoeeding  five 
pounds. 

Sect  22. — (1.)  Where  any  quantity  of  ooal  exceeding 
two-hnndredweight  is  conveyed  for  deUvery  on  sale  in  a 
vehicle  in  bulk,  the  seller  of  the  ooal  shall,  unless  the 
vehicle  is  provided  by  the  purchaser,  cause  the  weight 
of  the  vehicle,  as  well  as  of  the  ooal  oontained  therein, 
to  be  previously  ascertained  by  a  weighing  instniment 
stamped  by  the  inspector  of  weights  and  measures,  and 
being  on  or  near  to  the  place  from  which  the  coal  ia 
brought,  and  shall  from  time  to  time  cause  the  tare 
weight  of  the  vehicle  to  be  marked  thereon  in  such 
manner  as  ths  local  authority  approve.  (2.)  In  any 
such  case  the  seller  of  the  coal  shall  insert  or  cause  to 
be  inserted  in  the  ticket  required  by  this  Act  to  be  given 
by  him,  a  statement  of  the  correct  weight  of  the  vehicle, 
or  of  the  vehicle  and  the  animal  drawing  it  where  both 
are  weighed  together  with  the  load,  as  well  as  of  the 
correct  weight  of  the  coal  contained  in  the  vehicle. 
(3.)  If  aoy  person  fails  to  comply  with  the  requirements 
of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding 
five  poun'iB. 

Sect  27.— (1.)  Any  seller  or  purchaser  of  ooal  .  .  . 
may  reqaire  that  any  ooal  or  any  vehicle  used  for  the 
carriage  of  ooal  in  bulk,  be  weighed  or  reweighed  by  any 
weighing  instrument  stamped  by  an  inspector  of  weights 
and  measures ;  provided  that  (b)  where  any  suoh  ooal  or 
vehicle  has  at  the  instance  of  the  purchaser  been  weighed 
or  reweighed  in  pursuance  of  this  section,  and  found  to 
be  of  ths  weight  stated  in  that  behalf  by  the  seller  of 
ths  ooal  or  the  person  in  charge  of  the  vehicle,  ths 


296 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Knowlsb  and  Sohb  LiKiTSD  (apps.)  V,  SiHCLAiK  (reap.). 


rO-B.  DiY. 


porohaeer  sh^l  be  liable  to  the  pajment  of  all  reasonable 
coete  aotaally  inoarred  of  aad  inoidental  to  the  frei^rhing 
or  reweighing. 

Tho  form  of  the  ticket  or  note  gi^en  in  the 
third  schedule  is  as  follows : 

Mr.  A.  B.  (the  name  of  the  bnyer). — Take  notice  that 
yon  are  to  reoeive  herevrith  —  tone  — c«rt.  — lbs.  of  oo*L 

Tons.     cirt.    lbs. 
Weightof  ooaland  Tehiole ...     —         —       — 

Tare  wtight  of  vehiole —         —       — 

Net  weight  of  ooal  herewith 
delivered  to  pnrchaeer      ...     —        —       — 

C.  D.  (the  name  of  the  seller). 

Where  coal  is  delirered  bj  means  of  a  Tehiole  the 
seller  mast  deliver  or  send  bj  post  or  otherwise  to  the 
purchaser  or  his  servant,  before  any  part  of  the  ooal  is 
nnloaded,  a  ticket  or  note  in  this  form.  Any  seller  of 
ooal  who  delivers  a  less  qosntity  than  is  stated  in  this 
ticket  or  note  is  liable  to  a  fine. 

T.  W.  Chitty  for  the  appellants. — In  point  of 
fact  we  gave  2blb.  of  ooal  to  >  much,  and  it  cannot 
be  said  that  it  was  intended  bj  the  Act  to  render 
a  person  liable  to  penalties  for  ginne  too  much. 
That  cannot  be  the  meaning  ot  sno-sect.  2  of 
sect.  22.  By  sect.  21,  sab-sect.  1,  the  seller  of  the 
coal  is  to  deUver,  or  send  by  post,  to  the  purchaser, 
a  ticket  in  the  form  in  the  schedule.  The  fact 
that  this  ticket  may  be  sent  bj  post  shows  that 
it  is  to  be  made  out  and  filled  up  before  the 
deliYeiy  of  the  coal  to  the  purchaser.  Then,  bj 
sect.  2z,  sub-sect.  2,  what  has  to  be  inserted  in  this 
ticket  is  '*  a  statemen  of  the  correct  weight  of  the 
yehiole,  or  of  the  vehicle  and  the  animal  drawing 
it  where  both  are  weighed  together  with  the  load, 
as  w(*il  as  the  correct  weight  of  the  coal."  The 
"  correct  weight "  within  the  meaning  of  tnis  sub- 
section is  a  weight  which,  as  between  the  seller 
and  the  purchaser  is  a  correct  weight,  and  it 
cannot  be  said  that  a  weight  which  is  in  favour  of 
the  purchaser  is  not  a  correct  weight.  The  whole 
provision  of  the  Act  is  in  favour  of  the  purchaser, 
and  therefore  there  is  no  offence  committed  unless 
the  purchaser  is  prejudiced,  and  he  cannot  be  pre- 
judiced if  be  gets  more  than  the  proper  amount 
of  coal.  Then  by  sect.  22,  sub- sect.  1,  the  seller 
is  to  cause  *'  the  weight  of  the  yehicle,  as  well  as 
of  the  coal  contaioed  therein,  to  be  previously 
weighed  by  a  weighing  instmment,  being  on  or 
near  to  the  place  from  which  the  ooal  is  brouffbt." 
Tbat  contemplates  a  previouH  weighing  of  the 
coal  and  the  vehicle  before  the  cart  is  sent  out 
with  the  coal,  and  such  weighing  is  evidently 
intended  to  be  at  or  near  the  plaoe  wh«>re  the 
coal  is  loaded.  The  result  of  such  previous 
weighing  under  sect.  22,  sub-sect.  1,  is  the  *'  correct 
weight  under  sub-sect.  2,  which  has  to  be  in- 
serted in  the  ticket.  Then  by  sect.  27,  sub-sect.  1, 
the  purchaser  may,  if  he  chooses,  have  the  ooal 
or  yehicle  reweigned,  and  if  the  result  of  this 
re- weighing  shows  that  the  weights  are  as  stated, 
then  the  purchaser  has  to  bear  the  coste  of  such 
reweighing,  showing  that  such  reweighini;  at  the 
time  the  coal  is  delivered,  has  nothing  to  do  with 
the  previous  weighing  before  the  coal  is  sent  out, 
the  result  of  such  previous  weighing  bein^  the 
"correct  weight'*  to  be  inserted  in  the  ticket. 
There  was  no  evidence  here  that  the  weighte  as 
stated  in  the  ticket  were  incorrect  at  the  time 
the  cart  was  sent  out,  and  therefore  there  was  no 
evidence  to  support  this  oonyiction,  which  ought 
to  be  quashed. 


LoehnU  for  the  respondent — At  the  time  whm 
the  ticket  is  delivered  to  the  purchaser,  thecorreet 
weit<ht  of  the  horse  and  yebicle  is  to  be  given. 
"Correct  weight"  in  the  sub-section  means  s 
weight  which  is  a  correct  weight  at  the  time 
when  the  coal  is  to  be  delivered  to  the  purchaser, 
and  not  a  weight  which  may  haye  been  correct 
at  8' 'me  previous  time.  The  weight  here  whs 
incorrect,  and,  therefore,  the  conviction  was 
right. 

Hawkins,  J. — I  think   that   this   conviction 
ought   to    be    quashed,  and    for  the   following 
reasons.    By  sect.  21,  sub-sect.  1,  the  seller  of  tiie 
ooal  is  to  deliver,  or  cause  to  be  dedyered,  or  sent 
by  pose  or  otherwise  to  the  purchaser,  a  ticket  or 
note  according  to  the  form  in  the  third  schedule, 
containing  the  weight  of  the  coal  and  vehicle  and 
the  tare  weight  of  the  yehicle,  and  the  weighing 
eyidently  contemplated   by  that  section  is  the 
weighing  mentioned  in  sect.  22.    [His  Lordship 
having  read  sect.  21,  sub-sect.  1,  the  form  of  the 
ticket  in  the  third  schedule,  and  sect.  22,  sub- 
sect.  1,  proceeded:]      The   form   of  the  ticket 
required  to  be  sent  to  the  purchaser  is  that  given 
in  the  third  schedule,  ana  it  is  quite  chear  from 
that  form  in  the  schedule  that  it  was  in  contem- 
plation that  the  weit^ht  of  the  coal  and  vehicle 
should  be  inserted  in  the  ticl-et,  and  that  that 
ticket  should  then  either  be  delivt-red  with  the 
coal,  or  be  sent  by  post  to  the  purchaser.   Beading 
sects.  21  and  22  together,  it  is  clear  to  my  mind 
that  the  ticket  is  to  be  delivered  containing  the 
particulars  which  are  required  by  the  form  in  the 
schedule  to  be  prepared  and  to  be  sent  out  by 
post,  or  at  the  option  of  the  seller,  to  be  given  to 
the  carman  for  delivery  to  the  purchaser  before 
any  part  of  the  coal  is  unloaded.    But  the  weigh- 
ing is  to  be  done,  and  the  amount  of  the  weight 
and  the  particulars  of  it  ari  to  be  ascertained  by 
a  weighing  machine  stamped  by  the  inspector  of 
weights  and  measures  ana  being  near  to  the  plsce 
from  which  the  coal  is  brought.    That  is  the 
obligation  cast  upon  the  seller  of  the  coal,  and 
rea<&ng  those  two  sections,  I  entertain  no  doubt 
that  the  object  of  the  Legislature  was  that  the 
weighing  of  the  voal  should  takt^  place  practically 
at  the  place  from  which  the  co  J  came,  and  that 
the   ticket  containing   these  two  weighte  should 
be  sent  to  the  purchaser  in  order  that  he  might 
have  them  before  him  at  the  time  the  coal  was 
deliyered.    I  am  satisfied  thut  it  wa*«  never  con- 
templated that  there  should  be  a  tioknt  of  that 
kind  sent  in  the  morning,  and  another  ticket 
delivered  in  the  afternoon.    I  think  the  ticket 
that  is  to  be  delivered  to  the  purchaser  is  that 
mentioned    in    sect.  21,  containing   the  weight 
which  is  the  result  of  the  weighing  referred  to 
in  sect.  22,  sub-sect.  1.    The  complaint  is  that  a 
false  weight  was  put  upon  the  ticket,  though, 
according  to  the  constable's  evidence,  ^e  resalt 
of   the  subsequent  weighing   showed   that  the 
purchaser  was  benefited  by  ^Ib.  of  coal,  and  the 
appellante  were  convicted  upon  that  complaint 
I  think  that  all  the  preliminaries  which  are  re- 
quired by  the  stetute  to  be  gone  through  before 
tkie   coal   was    delivered,    were   regularly  gone 
through.      Gerteinly   a   ticket    was    sent;   cer- 
tainly a  weight  was  put  upon  it;   and  there  is 
no  suggestion  that  the  coal  was  not  actually 
weighed.    That  being  so,  it  would  be  a  strong 
thing  for  us  to  say  that  the  weighte  as  recorded 
upon  the  ticket  are  false  when  there  i«  not  a 
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paitide  of  eTidenoe  to  Boggest  that.  I  am  of 
opinioii,  therefore,  that  this  conyiction  was  wrong 
for  the  simple  reason  that  there  was  no  eyidence 
at  all  to  support  it,  and  that  npon  that  ground  it 
ought  to  be  quashed. 

GHiLKNBiii^  J.  —  I  am  of  the  same  opinion. 
I  think  it  is  clear  for  the  reasons  stated  that  the 
magistrates  were  not  right  in  convicting  the 
appellants  npon  this  charge.  The  enactment  is 
tbat  the  seller  shall  weigh  both  the  coal  and  the 
vehicle,  or  the  yehide  and  the  horse  if  both  are 
weighed  together,  and  that  he  phall  do  so  before- 
hand; tbat  he  shall  send  the  particulars  of  the 
previous  weighing,  at  which  the  purchaser  is  not 
present,  to  the  purchaser;  then  the  purchaser 
f0ts  his  ooal,  and  then  he  exercises  his  own 
judgment  whether  it  is  worth  while  enforcing  the 
light  which  he  has  under  sect.  27  of  having  it 
reweighed.  If  the  purchaser  enforces  that  right, 
and  has  the  coal  reweighed,  then  if  the  reweighins 
soes  against  him  he  has  to  pay  the  costs,  as  required 
by  sect.  27  (&).  If  there  were  any  doubt  about 
the  matter,  and  if  the  "  correct  weight "  in  sect.  22, 
sab-sect.  2,  did  not  mean  the  correct  weight  as 
ascertained  at  that  previous  weighing,  then  I 
think  it  would  follow,  as  contended  for  on  behalf 
of  the  appellants,  that  it  would  not  be  an  offence, 
if  the  incorrectness  were  in  favour  of  the  pur- 
chaser, and  against  the  seller,  as  in  the  present 
case.  I  think  the  "correct  weight"  means  the 
correct  weight  as  ascertained  at  the  place  where 
the  weighing  has  to  take  place  before  the  delivery 
of  the  c<ial  is  made.  Therefore,  I  think  the  con- 
viction is  bad,  and,  instead  of  having  further 
expense  about  this  281b.  of  coal  over  delivered, 
the  simplest  course  is  to  quash  the  conviction. 

Judgment  for    the    appellants.      Conviction 
qiuLshed. 

Solicitors  for  the  appellants,  Sharpe,  Parker, 
Pritehardst  and  Barham^  for  Bichardeon  and 
ifars^  Bolton. 

Solicitors  for  the  respondent^  BowcliffeSt  Bawle, 
and  Co,,  for  /.  Hall,  Bury. 


Dec.  6  and  13,  1897. 

(Before  Hawkins  and  Ghannbll,  JJ.) 

Thb  Botal  Collbob  of  Mttsio  (apps.)  v»  Thb 
Pabishbs  of  St.  Maboabet's  and  St.  John*8, 

WiSTMINSTEB.  (a) 

Bating  —  Exemption  —  Promotion  of  fine  arte — 
Mueic—6  A  7  Vict.  c.  36,  $.  I. 

The  B.  C.  of  M.  woe  a  body  corporate  eetahliehed 
under  a  charter  which  defined  its  objects  to  be 
the  advancement  of  the  art  of  music  by  meant 
of  high-class  instruction,  examinations,  and 
degrees,  and  generally  in  any  other  way.  By 
the  laws  of  tne  body  corporate  no  dividend  in 
money  could  be  divided  among  its  Tnembers.  It 
was  supported  to  the  extent  of  about  one-tenth 
cfits  income  by  annual  voluntary  contributions, 
the  remaining  nine- tenths  coming  chiefly  from 
feesoaid  by  pupils  for  instruction  by  its  teachers. 
Buildings  were  erected  for  the  B.  C.  of  M.  by 
private  munificence,  and  these  were  used  exclu- 
sively for  the  purposes  set  out  in  the  charter. 

SM,  that  these  buildings  were  exempted  from 

(«)B0poited  by  J.  Ahdrsw  Btkahan,  Ecq.,  BarriiteMbfi-Law. 

Mac.  Oas.— Vol.  XVni. 


parochial  rates  by  virtue  of  6  A  *7  Vict,  e.  36, 
s.  1. 
Beg.  V.  The  Institution  of  Civil  Engineers  (42 
L.  T.  Bep.  145 ;  5  Q.  B.  Div.  48)  and  The 
Oommissioners  of  Inland  Bevenue  v.  Forrest 
(62  L.  T.  Bep.  36 ;  15  App.  Cas.  334)  considered, 

SfBCIAL  0A8B. 

The  facts  and  findings  are  thus  stated  in  the 
judgment  of  Hawkins,  T.  r^ 

The  question  raised  is,  whether  the  Bojal 
College  of  Music  is  exempt  from  being  assessed 
or  rated  to  the  parochial  rates  of  the  respondent 
parishes  made  on  the  10th  April  1897  (within 
which  parishes  the  buildings  of  the  college  are 
situated)  bj  reason  oE  the  exemption  contained  in 
the  statute  6  &  7  Yict.  c.  36,  s.  1. 

Bj  that  statute,  after  reciting  that  it  is  expe- 
dient that  societies  established  exclusively  for 
purposes  of  science,  literature,  or  the  fine  arts, 
should  be  exemi>t  from  the  charge  of  county, 
borough,  parochial,  and  other  local  rates  m 
n-spect  of  land  and  buildings  occupied  by  them 
for  the  transaction  of  their  business,  and  for 
carrying  into  effect  their  purposes  enacts 

That,  from  and  after  the  1st  Oot.  1843  no  person  or 
persona  shall  be  assessed  or  rated  or  liable  to  pay,  to 
any  ooonty,  boron^h,  parochial,  or  other  local  rates  or 
oeeaes  in  respect  of  any  land,  hooaee,  or  bolMings 
.  .  .  belonging  to  any  society  institnted  for  pur- 
poses of  scienoe,  literature  or  the  fine  arts  exclusively 
.  .  .  and  occupied  by  it  for  the  transaction  of  its 
business,  and  for  carrying  into  effect  its  purposes :  Pro- 
vided that  such  society  acall  be  supported  wholly  or 
in  part  by  annual  voluntary  contributio'is  and  shall  not, 
and  by  its  laws  may  not  nu^e  any  dividend,  gift,  division, 
or  bonuB,  in  money  unto,  or  between  any  of  its  members. 

The  Boyal  Colleffe  of  Music  was  constituted  a 
body  corporate  by  letters  patent  on  the  23rd  May 
1884.  The  charter  recites  '*  that  it  is  expedient 
that  a  royal  college  of  music  should  be  formed  on 
a  more  permanent  and  extended  basis  than  any 
existing  musical  institution.**  It  then  goes  on  to 
state  that  Her  Majesty  the  Queen,  beine  desilrous 
of  promoting  the  advancement  of  t£e  art  of 
music  by  the  establishment  of  the  said  college  by 
that  charter,  constituted  a  body  corporate  by  the 
name  of  "  The  Boyal  College  of  Music,"  with 
power  to  acquire  and  hold  lands  for  the  purposes 
of  the  corporation,  which  were  described  to  be — 
first,  the  advancement  of  the  art  of  music  by 
means  of  a  central  teaching  and  examining  body 
charged  with  the  duty  of  providing  musical 
instruction  of  the  highest  class,  and  of  rewarding 
with  academical  degrees  and  certificates  of  pro- 
ficiency and  otherwise,  persons,  whether  educated 
or  not  at  the  college,  who,  on  examination,  may 
prove  themselves  worthy  of  such  distinctions  and 
evidences  of  attainments ;  and,  secondly,  the  pro^ 
motion  and  supervision  of  such  musical  inst^c- 
tion  in  schools  and  elsewhere  as  may  b%  thought 
more  conducive  ''  to  the  cultivat'on  and  dissemi- 
nation of  the  art  of  music  in  the  United  Kingdom ; 
and,  lastly,  generally  the  encouragement  and  pro- 
motion of  the  cultivation  of  music  as  an  art 
throughout  our  dominions."  Such  are  the  de- 
clared purposes  of  the  corporation.  It  is  difficult 
to  imagine  an  institution  more  exclusively  devoted 
to  any  of  tho  fine  arts  than  is  the  Boyal  College 
of  Music. 

With  a  yiew  to  providing  a  building  for  the 
transaction  of  the  business  and  carryiog  into  effect 
the  objects  and  purposes  mentioned  in  the  charter, 
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the  Gommissionen  for  tbe  Exhibition  of  1851  in 
December  1891  demised  to  the  corporation  for  a 
Tery  long  term  at  a  nominal  rent  the  plot  of  land 
on  which  the  college  now  stands.  In  the  lease 
there  is  an  express  stipulation  that  such  building 
should  be  so  erected  by  the  college,  and  during 
the  term  such  building  and  every  part  thereox 
should  be  used  tor  the  purposes  of  the  charter, 
and  for  no  other  purposes  wnateoever,  and  there 
is  a  further  provision  that  the  college  shall  not 
assign,  or  underlet,  or  part  with,  the  possession 
of  the  said  premises  or  any  part  thereof. 

In  due  course  the  building,  the  subject  of  the 
rates  in  question,  was  erected  out  of  the  funds 
provided  by  private  munificence. 

The  case  expressly  finds  that  such  building  has 
been  occupiea  wholly  and  exclusively  by  the 
Boval  College  of  Music  solely  for  the  transaction 
of  ifcs  business,  and  for  carrying  into  effect  the 
aforesaid  purposes  of  the  college,  and  that  the 
college  has  carried  out  no  purpose  other  than  the 
purposes  of  the  corporation  as  defined  in  the 
charter.  What  more  is  re(juired  to  entitle  the 
building  to  the  exemption  given  by  the  statute  P 
This  exemption  is  subject,  however,  to  the  proviso 
at  the  end  of  the  first  section  already  set  forth. 

I  am  at  a  loss  to  understand  upon  what  g^und 
it  can  fairly  be  contended  that  the  first  require- 
ment of  the  proviso,  namely,  that  the  corporate 
society  shidl  oe  supported  wholly  or  in  part  by 
annusLl  voluntary  contributions  has  not  been  ful- 
filled. The  case  expressly  finds  that  it  has.  It 
is  true  that  of  the  18,780Z.  received  in  the  year 
ending  April  1^6  the  sum  of  1632Z.  only  was 
deriv^  from  annual  subscriptions  of  a  purely 
volantary  character;  but  that  is  a  substantial 
sum,  and,  in  my  opinion,  is  quite  sufficient  to 
satisfy  the  requirements  of  the  proviso  that  the 
support  shall  be  partly  by  voluntary  subscription. 
The  case  cited  of  OHie  dveraeera  of  the  Savoy  v 
The  Art  Union  of  London  (92  L.  T.  Bep  497 : 
(1896)  A  C.  313)  does  not  affect  this  case.  It  can 
luuxUy  be  said  that  the  interest  and  dividends 
(4639(.)  were  annual  voluntary  contributions,  for 
they  were  interest  and  dividends  of  moneys  or 
securities  alr^y  belonging  to  the  society.  Such 
invested  moneys  were,  however,  in  part  made  up 
of  donations  made  to  the  college  upon  trust  for 
scholarships,  exhibitions,  prizes,  and  maintenance 
of  scholars. 

The  second  requirement  of  the  proviso  seem^ 
to  have  been  overlooked  when  the  original  charter 
was  prepared.  This  defect,  however,  was  remedied 
by  a  special  resolution  passed  on  the  24th  Feb. 
1896  that  the  "  Royal  College  of  Music  shall  not 
make  any  dividend,  gift^  division,  or  bonus  in 
money  unto  or  between  any  of  its  members. 

Danehwerta  for  the  appellants,  the  Boyal  College 
of  Music. — ^I  submit  that  the  buildings  of  the  college 
come  witliin  the  exemption  contained  in  6  &  7  Yict. 
c.  36,  s.  1.  They  are  buildings  occupied  by  a  society 
instituted  for  purposes  of  the  fine  arts  exclasively, 
for  the  transaction  of  its  busin<'ss,  and  for  carry- 
ing into  effect  its  purposes.  The  society  is  sup- 
ported in  part  by  annual  subscriptions,  and  by 
its  laws  it  can  maJce  no  profit  to  its  m<>mbers. 
Thus,  it  satisfies  every  oonditiou  of  the  enactment, 
provided  music  is  a  fine  art.  That  will  hardly  be 
denied.    Reliance  will  be  placed  chiefly  on 

Beg.  V.  The  Inetiiution  qf  Civil  Engineere,  42  L.  T. 
Bep.  145 ;  5  Q.  B.  DiT.  48. 


I  do  not  admit  that  that  case  is  opposed  to  m^ 
(xmtention;  but,  even  if  it  is,  it  has  been  practi- 
cally overruled  in 

Tke  Commieeion^t  of  Ir^fySL  IZtfiwntM  v.  JV>rfMi, 
63  L.  T.  Bep.  86 ;  15  App.  Cas.  334. 

Lord  Maonaghten  there  ]ays  down  the  proper 
test,  namely,  whether  the  property  of  the  society 
is  legally  appropriated  and  applied  for  the  pro- 
motion of  the  science  or  art  in  question,  or 
whether  it  is  legally  appropriated  for  the  benefit 
of  the  scientists  or  artists  themselves  P  If  the 
former,  the  fact  that  the  scientists  or  artists 
derived  an  incidental  advantage  from  the  pro- 
perty or  work  of  the  society  wid  not  take  away 
the  exemption.    Counsel  also  referred  to 

Ovefnetm  of  the  Savoy  v.  Art  Union  of  London,  74 
L.  T.  Bep.  497 ;  (1896)  A.  C.  296,  at  p.  813: 

Mayor  of  Maneheetcr  v.  MacAdam,  75  L.  T.  Bep. 
229 ;  (1896)  A.  C.  500. 

Reginald  Olen  for  the  respondent  parishes.— 
The  college  here  exists  and  works  for  the  benefit 
of  the  persons  who  pay  fees  to  its  teachers.  It 
does  not  exist  and  work  for  the  promotion  of 
the  art  of  music  among  the  pubiio  generally. 
That,  I  submit  was  precisely  the  ground  on  which 
the  court  decided  against  the  exemption  of  the 
buildings  of  the  Institution  of  Civil  Engineers 
in  Beg,  v.  Hie  Inetiiution  of  Civil  Engineen 
(42  L.  T.  Bep.  145 ;  5  Q.  B.  Div.  48)  and  in  the 
subsequent  case  of  The  CommieeioTure  of  Inland 
Revenue  v.  Forreet,  the  principle  of  that  decinon 
was  not  questioned.  Merely  teaching  students  an 
art  is  not  advancing  it : 

Beg.  V.  Pocoek,  7  L.  T.  Bep.  O.  S.  64 ;  8  Q.  B.  729, 
at  p.  740. 

I  submit  the  society  here  is  not  supported  sub- 
stantially by  annual  contributions.  These  form 
only  a  tenth  part  of  its  income. 

Danekwerte  in  reply. — ^In  Pocock'e  case  religion 
was  taught :  (see  8  Q.  B.  at  p.  742).    See  further 

Mayor  of  Maneheator  v.  MacAdam  (aup.),  at  p.  511. 

Dec.  13. — ^Hawkiits,  J.  read  the  following  judg- 
ment : — ^The  ground  upon  which  it  was  ooniinded 
by  the  respondents  that  the  college  is  not  entitled 
to  the  exemption  is  very  similar  to  that  npon 
which  the  exemption  from  rateability  was  resisted 
when  claimed  by  the  Institation  of  Civil  Engi- 
neers, first  under  the  6  &  7  Yict.  o.  96,  and  on 
another  oooaaion  when  exemption  from  liability 
to  the  duty  imposed  under  sect.  11  of  the  CostomB 
and  Inbmd  Revenue  Act  1885  (48  &  49  Yict  o.  51) 
was  claimed.  The  first  of  these  cases,  that  of 
Beg.  V.  The  Inatitute  of  CivU  Engineera  (42  L.  T. 
Bep.  145 ;  5  Q.  B.  Div.  48}  in  1879,  in  which  t^ie 
defendsmts  claimed  exeinption  from  parochial 
rates,  was  determined  by  ^eld  and  Manisty,  JJ. 
against  the  institution,  substantially  upon  the 
g^und  that,  as  a  matter  of  fact  the  primary  object 
of  the  institution  was  not  for  the  purpose  or  pro- 
motion of  science  exclusively  but  for  the  acqui- 
sition of  scientific  knowledge,  for  the  ponKjises 
and  in  the  interests  of  uie  members  of  the 
institution.  In  the  next  case.  Be  Duty  on 
the  Eataie  of  the  InatOutian  of  Civil  Engineen 
(19  Q.  B.  Div.  610),  a  claim  of  exemption 
from  duty  imposed  by  the  Customs  and  Inland 
Revenue  Act  1885,  s.  11  (3)  was  decided  by  Lord 
Coleridge  and  Field,  J.,  in  a  divisional  court, 
against  the  institution  upon  substantially  the 
same  ground.    This  decision  was,  however,  re* 
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T«raed  on  appeal  (59  L.  T.  Bep.  282 ;  20  Q.  B. 
Di7.  621)  by  Lord  Esher,  M.B.  and  Fry,  li.J. 
(Lopes,  L.J.  dissenting),  on  the  ground  that  upon 
the  constmction  of  the  charter  its  object  was  the 
promotion  of  mechanical  science  by  the  activity 
of  the  body  of  civil  engineers ;  and,  therefore,  the 
main  object  to  which  the  funds  of  the  institution 
were  appropriated  was  the  promotion  of  science, 
(per  Fry,  Ij.J.,  629,  630),  and  the  funds  were 
80  appropriated  in  fact.  This  judgment  of  the 
Court  01  Appeal  was  affirmed  in  the  House  of 
Lords  by  Lords  Watson  and  Macnaghten  (Lord 
Halsbuiy,  L.O.  dissenting),  in  The  Commisnoners 
of  Inland  Mevenue  t.  Forreetf  the  Secretary  of  the 
InsHtuHan  (63  L.  T.  Bep.  36;  15  App.  Gas. 
334).  Li  delivering  his  judgment,  Lord  Mac- 
naghten put  the  case  thus :  "  The  question  at 
issue  may  be  stated  shortly :  Is  the  property  of  the 
Institution  of  Civil  Engineers  legaliy  appropriated 
and  applied  for  the  promotion  of  the  science  of 
civil  engineering,  or  is  it  legally  appropriated  and 
applied  for  the  benefit  of  civil  engineers  in  order 
to  enable  them  to  practise  their  profession  to 
greater  advantage  P  It  cannot,  I  think,  be 
doubted  that  the  institution  hfis  raised  the 
standard  of  the  profession,  and  that  to  a  civil 
engineer  it  is  oi  advantage,  and  probably  of 
pecuniary  advantage,  to  be  a  member ;  but  is  that 
result  the  purpocie  of  the  society,  or  is  it  an  inci- 
dental, though  an  important  and  perhaps  a  neces- 
sary c  nsequenoe  of  tue  way  in  whica  the  institu- 
tion does  its  work  in  the  pursuit  of  science  P  '*  In 
further  elucidation  of  the  view  a  passage  from  the 
judgment  of  Field,  J.,  in  Reg.  y.  The  Institution 
of  CivU  Enaineere  (42  L.  T.  Bep.  at  148 ;  3  Q.  B. 
Div.  at  p.  5^),  may  well  be  cited.  It  is  as  follows : 
**It  may  be  put  that  the  discussion  of  science 
in  any  shape  is  productive  of  advantaee  to  the 
indiriduals  who  compose  the  iostitution,  but  if  the 
advancement  and  acquisition  of  science,  taken 
l^erally,  is  the  main  and  substantial  object  of 
the  association,  then  the  necessary  concomitant 
of  advantage  and  enjoyment  to  the  individual 
does  not  destroy  the  exemption.*'  The  effect  of 
this  judgment  is  virtually  to  overrale  the  first  of 
the  cases  in  5  Q.  B.  Div.  48.  Assuming  the 
objects  of  the  charter  as  described  in  the  charter 
itself  to  be  fully  carried  out.  could  it  be  seriously 
doubted  that  the  society  was  instituted  for  the 
purposes  of  the  high  art  of  music  exclusively  P 
What  is  thfre  in  the  charter  which  militates 
against  that  viewP  The  building  was  and  is 
aosolutely  necessary  for  the  transaction  of  the 
business  of  the  institution  and  for  the  accom- 
modation of  the  teachers  and  pupils.  Without 
such  tuition  as  is  provided  for  in  the  charter, 
it  would  be  impossible  to  accomplish  the  objects 
of  it.  The  fees  received  from  pupils  and 
candidates  are  reasonably  received  from  those 
who  can  afford  to  pay  them,  but  they  are  all 
applied  exclusively  to  the  declared  purposes  of 
toe  college.  For  those  who  are  poer  and  unable 
to  pay,  necessary  maintenance  is  provided.  The 
lar^r  the  number  of  apt  pupils,  whether  rich  or 
poor,  receiving  tuition  in  the  college,  the  more 
will  musical  high  art  be  disseminated  throughout 
the  Empire.  The  more  encouragement  to  those 
who  strive  to  acquire  distinction  in  such  art,  the 
greater  the  prospect  of  the  advancement  of  it. 
The  building  and  the  funds — whether  derived 
partly  or  entirely  from  voluntary  subscriptions — 
are  entirely  and  wholly  applied  to  the  objects  of  the 


charter  without  any  surplus  profits  to  the  coipo- 
ration,  and  no  member  of  the  college  derives  any 
benefit  from  such  funds.  It  mav  be  that  many  of 
the  pupils  and  scholars  may,  by  means  of  the 
instruction  afforded  them,  became  so  proficient  in 
the  art  of  music  that  they  may  be  eminently 
fitted  for  and  devote  themselves  to  the  profession 
of  teacbers  of  music  as  the  means  of  competent 
livelihood.  The  more  who  do  so,  the  more  exten- 
sively and  effectively  will  the  art  of  music  be 
promoted.  This,  however,  will  only  be  a  fortunate 
result  of  the  goodness  of  the  tuition  afforded,  but 
not  a  result  which  it  was  the  purpose  of  the 
society,  or  part  of  its  business  to  bring  about.  It 
would  only  be  an  incidental  advantage  to  both 
the  pupil  and  the  institution.  I  have  not  thought 
it  necessary  or  useful  to  discuss  all  the  other 
authorities  and  dicta  cited,  for  I  do  not  think  they 
have  much  bearing  on  this  particular  case. 
Having  found  nothing  which  in  my  opinion  is 
hostile  to  the  exemption  claimed,  I  think  the 
appellants  are  entitlea  to  have  it  allowed.  There 
will,  thei'efore,  be  judgment  for  appellants  with 
costs. 

Channsll,  J.  concurred. 

Solicitor  for  the  appellants,  H,  T.  Boodle, 
Solicitor  for  the  i-espondents,  Gates. 


Wednesday,  Dee.  15, 1897. 

(Before  Gbantham  and  Chaknell,  JJ.) 

Bssa.  V.   Thb  Wimbledon   Urban   District 
Council  ;  Ex  parte  Hatton.  (a) 

Mandamua — Befusal  to  prodtLce  minutes  of  burial 
hoard  to  ratepayer — Application  not  honk  fide — 
Ulterior  nwtive^Bwriat  Act  1852  (15  A  16  Vict. 
e.  85),  ss.  16, 17. 

By  the  Burial  Act  1852,  sect.  16,  the  minutes  of 
the  burial  hoard  are  to  be  entered'in  a  book,  ana 
by  sect.  17  '*  all  such  hooks  are  to  be  open  to  the 
examination  of  every  .  .  .  ratepayer  .  . 
who  may  take  copies,*  and  if  this  is  not  per^ 
mitted  there  is  a  penalty  of  61.  A  ratepayer 
named  Hatton  made  an  application  to  the  Dis- 
trict Council  of  Wimbledon,  being  the  burial 
hoard,  for  hie  solicitors  to  inspect  and  take  copies 
of  these  minutes.  Those  solicitors  were  acting 
for  a  company,  who  for  another  matter  wished 
to  obtain  inspection  of  those  hooks.  The  board 
refused  to  aUow  the  solicitors  to  inspect,  on  the 
ground  that  the  ratepayer  (done  was  the  person 
to  whom  they  were  bound  to  produce  the  books, 
and  thai  the  present  application  was  not  made 
bon&  fide,  but  for  another  purpose,  that  was 
indirectly  obtaining  inspection  on  behalf  of  the 
company  for  whom  the  solicitors  were  aleo 
acting. 

Held,  that  the  eou/rt  would  not  in  the  exercise  of 
their  discretion  make  absolute  this  rule  for  a  writ 
of  mandamus,  as  the  application  woe  not  made 
bond,  fide  for  the  purpose  of  the  ratepayer,  but 
for  another  purpose. 

In  this  case  the  Wimbledon  Urban  District 
Council  showed  cause  against  an  order  niei  being 
made  absolute  for  a  writ  of  mandamus  com- 
manding them  to  permit  Messrs.  Ashurst, 
Morris,   Crisp,  and  Cio.  the '  solicitors  for   one 

(a)  Baported  by  W.  db  B.  Hibbibt,  Eiq.,  BArrlster-ftt-lAW. 
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Bicbard  Ernest  Hatton,  a  ratepayer  of  the 
Wimbledon  urban  district,  to  inspect,  as  bis 
agents,  the  books  of  the  council  as  the  bnrial 
board  of  the  district. 

By  the  affidavits  filed  in  support  of  the  motion 
for  a  rule  nin  it  ai>peared  that  Hatton,  a  soli- 
citors' manag^ing  clerk,  was  a  ratepayer  of  the 
Wimbledon  urban  district.  The  council,  who  are 
the  burial  board  for  the  district,  proposed  to 
place  an  infectious  diseases  hospital  on  a  piece  of 
vacant  land  in  their  Dossession  as  burial  board. 

In  October  last  the  council  applied  to  the 
Local  Qovevnment  Board  under  sect  233  of  the 
Public  Health  Act  1875  for  leave  to  borrow 
10,0002.  for  the  purpose.  An  inquiry  was  held, 
and  the  leave  was  granted  on  condition  that  the 
council  obtained  the  leave  of  the  Home  Secretary 
for  the  utilisation  of  the  land  for  the  purpose. 
Hatton  stated  that  he  was  desirous  of  ascertaining, 
with  other  ratepayers,  the  circumstances  under 
which  the  land  was  acquired,  and  whether  it  could 
be   lawfullv    diverted   for  the  purpose   of  the 

5 reposed  noepital.  He  thereupon  instructed 
[essrs.  Ashurst,  Morris,  Crisp,  and  Co.,  as  his 
solicitors,  to  make  an  application  to  inspect  the 
said  books  and  documents.  Their  apmication 
wiis  refused  on  the  ground  that  it  must  oe  made 
by  the  ratepayer  alone.  If  essrs.  Ashurst  and  Co. 
had  appeared  at  the  inquiir  as  solicitors  on  behalf 
of  the  Land  Securities  Company,  Hatton,  and 
other  ratepayers,  and  opposed  the  proposal  of  the 
council. 

By  the  affidavit  filed  in  opposition  by  the  clerk 
to  the  council  it  appeared  tnat,  subseouent  to  the 
holding  of  this  inquiry,  an  action  had  been  com- 
menced by  the  Land  Securities  Company  against 
the  council  claiming  an  injunction  preventing 
them  from  proceeding  to  erect  a  fever  hospital. 

The  solicitors  for  the  company  in  that  action 
were  Messrs.  Ashurst  and  Co. 

On  the  23rd  Nov.  1896  Messrs.  Ashurst  and  Co. 
wrote  asking  lor  an  appointment  to  inspect  the 
books  on  behalf  of  the  Land  Securities  Company, 
under  sects.  16  and  17  of  15  &  16  Vict.  c.  85. 

This  was  refused,  as  the  Land  Securities 
Company  were  not  on  the  rate  oook  as  rate- 
payers. 

It  was  further  stated  that  the  application  of 
Hatton  was  made  for  the  purpose  of  indirectly 
obtaining  inspection  of  the  books  on  behalf  of  the 
Land  Securities  Company. 

Bv  the  Burial  Ace  1852  (15  &  16  Vict.  0.  85), 
s.  16,  the  minutes  of  the  proceedings  of  the  Buiial 
Board  are  to  be  entered  m  a  book. 

By  sect.  17 : 

All  anoh  books  ehall  at  all  reasonable  times  be  open  to 
the  ezftmination  of  soch  board,  oharohwarden,  overseer, 
and  ratepayer  without  fee  or  reward,  and  they  respeo- 
lively  may  take  oopies  of,  or  extraots  from,  snoh  books 
or  any  part  thereof  without  paying  for  the  same  ;  and,  in 
oaae  the  members  of  snoh  board,  or  any  of  them,  or  any 
uf  the  ofiKoers  or  servants  of  snoh  board  having  the 
custody  of  the  said  books,  being  thereunto  reasonably 
requested,  refuse  to  permit  or  do  not  permit  any  church- 
warden, overseer,  or  ratepayer  to  examine  the  same,  or 
take  any  such  oopies  or  extraots,  every  such  member, 
officer,  or  servant  so  offending  shall  for  every  such  offence, 
upon  a  summary  conviction  thereof  before  any  justice  of 
the  peace,  forfeit  any  sum  not  exceeding  five  pounds. 

Oeorge  Humphrey*  showed  cause.  The  ratepayer 
alone  is  entitled  to  inspect  the  books.  He  cannot 
appoint  an  agent.    "We  have  always  been  ready 


to  show  them  to  any  rateparer  himself.  This 
application  is  not  made  &(ma,^ae.  It  is  to  obtain 
inspection  on  behalf  of  the  Land  Securities  Com- 
pany. The  request  is  far  too  wide.  Not  only 
are  we  to  be  compelled  to  show  these  books  to 
Hatton,  but  also  to  any  member  of  the  firm  of 
Ashurst,  Morris,  Crisp,  and  Co.  Hatton  is  not 
asking  the  court  to  compel  us  to  allow  an  agent 
to  see  the  books  for  him  The  court  in  the  exer- 
cise of  its  discretion  should  not  g^rant  this  writ  of 
mandamua. 

Frank  Safford  for  Hatton. — ^The  ratepayer  has 
asked  to  exercise  what  is  his  undoubted  right 
He  also  may  appoint  an  agent  to  do  for  him  what 
he  has  a  legal  right  to  do : 

Beg,  V.  27m  Justicet  of  Kent,  L.  Bep.  8  Q.  B.  807. 

As  to  an  agent  signing  a  memorandum  of  associa- 
tion that  is  good,  see 

£0  Whitley  PaHnere  Limited,  54  L.  T.  Bep.  912 ;  32 
Ch.  Div.  537. 

An  agent  can  be  appointed  at  common  law  for  all 
lawful  purposes : 

Jaekeon  v.  Napper,  35  Ch.  Div.  162. 

An  agent  is  boimd  to  produce  documents  of  his 
principal  to  any  person  that  that  principal 
appoints  to  see  them  : 

Dadewell  v.  Jacobe,  55  L.  T.  Bep.  857  ;  84  Ch.  Div. 

278. 

An  a^rent  must  be  heard  on  behalf  of  an  objector 
by  an  assessment  committee : 

Beg.  V.  The  Aeseeemeni  Committee  of  8t.  Marff 
Ahlott%  Keneington,  61  L.  T.  Bep.  240 ;  (1891) 
1  Q.  B,  378. 

GRA.NTHAM,  J. — This  is  an  application  for  a 
writ  of  mandamua,  and  it  is  in  our  discretion 
whether  or  no  it  is  granted.  In  a  legal  sense  this 
is  not  a  bond  fide  application,  as  it  is  made  for  an 
indirect  purpose.  Ix  is  also  far  too  indefinite  in 
form,  for  it  is  made  on  behalf  of  four  perscms 
who  are  named  and  any  number  who  aie 
not  named.  It  is  admitted  now  for  what  the 
inspection  is  really  desired.  Under  these 
circumstances  we  ought  not  to  compel  the 
council  to  produce  its  books  nomimUly  for 
SLatton's  benefit,  but  in  reaUty  for  the  benefit  of 
some  third  party. 

Chaknbll,  J. — I  am  of  the  same  opinion. 

Solicitor  for  the  council,  W.  H.  Whitfisld, 
Solicitors  for  Batton,  Aehurat,  Morria,  Crisp, 
and  Co, 


Dec,  10.  n,  and  21, 1897. 
(Before  Hawkins  and  Chankell,  JJ.) 

BiBHTON  (app.)  V.  The  Mayor,  &c,,  of  Has- 

LiNGDEN  (reaps.),  (a) 

Highway — Public  footway  prior  to  1835 — Ohjtc- 
tiona  to  apportionment  of  aewering  expense*— 
"  Street  ** — Mepairable  by  the  inhaMtanta  (U 
large— Private  Street  Worka  Act  1892  (55  A  56 
Vict,  c,  57),  aa,  2,  3,  5,  6. 

B.  P,  atreet  in  H  waa  formed  between  the  years  of 
1806  and  1815.  It  waa  then  and  aZwaya  has  been 
open  at  both  enda  into  old  highwaya,  and  it  was 
cuhnitied  that,  aince  ita  formation,  it  had  been 
uaed  aa  a  public  footway  without  interruption. 
There  waa  evidence  before  the  magiatratea  that  on 

(c)  Beport«d  by  W.  i>i  B.  HcKaaai,  ISaq.,  Barriatsr-At-Lftir. 
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one  oecanan  a  horte  and  cart  was  $iopp&d,  and 
(hoi  practically  no  repairs  had  been  aime  to  the 
street  at  any  time,  but  that  ordy  refuse  had  been 
cleared  away.  The  magistrates  found  that  it 
toas  not  a  highway  repairable  by  the  inhabitants 
at  large^  and  that,  therefore,  the  appellant  W€ts 
liable  for  the  apportionment  made  upon  him  for 
the  expenses  of  sewering  the  streets, 

Seld,  allowing  the  appeal,  that  this  was  not  a 
street  within  the  meaning  of  the  Private  Street 
Works  Act  1892,  being  a  footway  repairable  by 
ihe  inhabitants  at  large. 

Also  held,  that,  the  onna  proband!  is  upon  the 
authority  to  show  that  a  street  is  a  street  within 
the  meaning  of  the  Private  Street  Works  Act 
1892. 

Per  curiam  that,  where  the  necessity  for  re-sewering 
a  street  arises  not  from  any  change  of  things  in 
ike  street  but  from  a  new  general  system  of 
ievoering  adopted  in  the  district,  the  authority 
haoing  been  previously  satisfied  loith  the  # eirer- 
ing,  it  shoula  not  be  dUme  at  private  expense. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
jostioes  of  the  pe>ice  in  and  for  the  county  of 
Lancaster,  nnder  the  statute  42  &  43  Vict.  c.  49, 
8. 33,  for  the  purpose  of  obtaluing  the  opinion  of 
tlie  court  on  questions  of  law  which  arose  before 
them  as  hereinafter  stated  : — 

Upon  the  application  of  the  town  clerk  on 
behalf  of  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Efaslingden  in  the  county  of  Lan- 
eeater,  being  the  urban  authority  for  the  boroagh, 
we,  the  undersigned,  appointed  the  3rd  May  1897, 
at  the  police  court  at  Haslingden,  for  the  hearing 
and  determining  of  objections  under  the  Private 
Street  Works  Act  1892  to  the  proposals  of  the 
aQthority  with  reference  to  the  sewering  of  Back 
Pleasant-street  within  Haslingden  and  the  pro- 
monal  apportionment  of  the  expenses  thereof. 

On  the  3rd  May  1^7  it  was  admitted  before  us 
that  the  Priviite  Street  Works  Act  1892  had  been 
duly  adopted  by  the  authority,  and  that  the  usual 
notices  had  been  served  upon  the  owners  of  pix>- 
perty  fronting,  adjoining,  and  abutting  on  the 
street,  and  had  been  dul^  posted  and  adveitised, 
and  that  notices  of  objections  had  been  duly  given 
hjT  ten  of  Uie  fifteen  j^mperty  owners  included  in 
the  provisional  apportionment. 

The  appellant  was  one  of  the  ten  objectors. 

The  following  were  the  grounds  of  objection 
stated  by  the  appellant,  aud  also  by  the  other 
objectors  in  their  several  notices  of  objections. 
(I.)  That  Back  Pleasant-street  la  not  or  does  not 
form  part  of  a  street  within  the  meaning  of  the 
Private  Street  Works  Act  1892.  (2.)  That  Back 
Pleasant-sti>iet  is  a  highway  repairable  by  the 
inhabitants  at  large.  (3.)  That  the  proposed  works 
were  unreasonable.  (4.)  That  Back  Pleaaant-street 
has  already  been  aewered  to  the  satisfaction  of  the 
Haslingden  Urban  Sanitary  Authority. 

Tne  estimate  for  the  work  wa^  aduiitted  to  be 
Teasonable  and  equitably  apportioned  amongst 
^  various  owners,  but  the^e  objections  were 
nilied  upon  by  the  appellant  as  eho*«ing  the  non- 
liability of  the  owners  to  do  or  p^iy  for  the  work, 
and  were  heard  and  decided  by  us  as  hereinafter 
appears.  A  plan  of  the  street  in  question  and 
proposed  sewering  was  produced  before  us  which 
was  readily  understood  by  us,  as  we  both  per- 
fionallv  knew  the  locality  well.  It  mvkj  be 
remarked  that  the  streets  and  buildings  leien^d  i 


to  in  this  case  have  existed  in  their  present  con- 
dition and  position  for  seventy  years  at  least. 
The  question  raised  by  objections  numbered  1  and 
2  were  first  considered.  It  was  admitted  that 
Back  Pleasant-street  is  a  back  street  about  147 
yds.  in  lengtii  and  varies  in  width,  being  7ft.  6in. 
wide  at  the  top  and  8ft.  6in.  wide  at  the  bottom 
end  nearest  Deardengate  and  forms  the  north- 
west portion  of  a  plot  of  land  taken  by  a  biiilding 
association  in  the  year  1806  for  the  erection  of 
fifty  houses,  that  tiiese  houses  were  erected  by 
such  association  between  the  years  1806  and  1816, 
when  the  houses  were  conveyed  by  the  trustees  of 
such  association  to  the  several  members  thereof, 
that  the  houses  were  built  twentv-five  on  each 
side  of  a  new  street  made  by  tne  association^ 
called  Pleasant-street,  which  is  36ft.  wide,  with 
the  backs  of  one  row  of  houses  abutting  upon  a 
street  known  as  Far  Back  Pleasant-street,  and 
the  back  of  the  other  row  of  houses  abutting  upon 
Back  Pleasant-street;  that  Pleasant-Street  and 
Back  Pleasant  Street,  each  run  from  Dearden- 
gate which  is  the  main  street  of  Haslingden 
to  Bury-road  which  is  one  of  the  principal 
thoroughfares,  that  the  houses  erected  by  the 
association  run  the  whole  length  of  Pleasant- 
street  and  Back  Pleasant-street  from  Dearden- 
gate to  Bury-road,  that  Back  Pleasant-street  and 
Pleasant-street  were  respectively  formed  as  they 
now  exist  at  the  time  of  the  erection  of  the  houses 
by  the  association,  that  there  was  never  any  chain, 
gate,  or  other  barrier  or  obstruction  in  or  at 
either  end  of  Back  Pleasant-street,  that  there  is  a 

fassage  of  4ft.  in  width  leading  from  Back 
leasant-street  to  Pleasant-street,  about  half-way 
down  the  street,  that  the  north- weet  boundary  of 
Back  Pleasant  street  is  a  wall  running  the  whole 
length  of  the  street,  which  wall  forms  the  boun- 
dary of  the  back  yards  and  conveniences  of  houses 
erected  on  the  opposite  side  thereof,  and  which 
houses  front  to  Hindle-street  in  the  Borough,  that 
the  wall  forming  the  north-west  boundary  of  the 
street  belongs  from  Bury-road  to  a  point  about 
half  way  down  Back  Pleasant-street  to  the  owners 
on  the  Pleasant-street  side  thereof,  and  thence- 
forward into  Deardengate,  to  the  owners  on  the 
Hindle-street  side  thereof,  that  there  are  openings 
in  that  part  of  the  wall  which  belongs  to  the 
owners  on  tlie  Hindle-street  side  thereof  for  the 
emptying  of  the  ashpits  and  conveniences  of  their 
houses,  and  that  that  part  of  the  wall  mentioned 
first,  has  been  kept  in  repair,  and  rebuilt  by  the 
owners  of  property  on  uie  Pleasant-street  side 
thereof  and  the  other  part  by  the  owners  of  pro- 
perty on  the  Hindle-street  side  thereof,  and  that 
since  its  formation  Back  Pleasant- street  has  been 
used  by  foot  passengers  without  interruption. 

The  following  evidence  was  given  for  the 
respondents.    Thomas  Whittaker  said : 

I  now  own  a  house  at  the  corner  of  Bury-road  and 
Pleasant-street,  until  recently  owned  by  my  mother, 
abattiogr  npon  Pleasant-street  and  Back  Pleasant- street. 
I  have  repaired  the  wall  on  the  north-west  side  of  Back 
Pleasant-street  opposite  to  my  boose.  A  man  used  to 
temporarily  repair  and  clean  the  street  for  my  mother, 
opposite  to  our  property,  bnt  only  by  clearing-  away 
refuse  thrown  over  the  wall  oat  of  the  back  yards  in 
Hindle-street. 

Thomas  Sevire  said : 

I  lived  at  the  house  at  the  comer  of  Back  Pleasant-street 
and  Bury-road  for  forty-seven  years  from  the  year  1845. 
Mr.  Bamsay,  agent  for  a  former  owner  of  the  property 
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bolongiiifi^  to  tbe  lasfe  witoea,  and  the  mother  of  the 
laat  witneM,  eaoh  repaired  Back  Pleasaat-atreet,  opposite 
to  their  property,  maoy  a  time,  and  lira.  Whittaker 
claimed  Back  Pleaaant-street  aa  a  private  road.  Their 
object  in  repairing  was  to  dean  the  atreet  opposite  to 
their  property.  On  one  oooaaion,  between  1845  and 
1849, 1  aaw  Mr.  Bamsay  prevent  a  man  with  a  horse  and 
cart  from  going  down  Back  Pleasant-street,  and  he  told 
him  it  was  a  private  street  and  the  stranger  had  no 
right  to  go  down  the  street.  I  only  saw  this  one  person 
stopped.  I  never  heard  of  anyone  else  being  stopped. 
It  was  not  used  by  the  public  except  by  foot  passengers, 
who  used  the  street  without  interruption.  Pleasant- 
Btreet  would  be  better  for  passengers  than  Back  Plea- 
sant-street. Back  Pleasant-sti  eet  was  only  used  by 
carts  for  the  back  privileges,  taking  away  ashes,  ^. 

Richard  Taylor,  borough  anrreyor,  produced 
the  plan  of  the  street  and  the  proposed  sewer. 
He  had  been  surveyor  to  the  autnority  about 
sixteen  years.  He  had  never  repaired  the  street 
except  on  one  occasion,  and  that  was  at  the 
request  of  a  solicitor  who  occupied  an  office  at  the 
comer  of  Back  Pleasant-street  and  Dearden^ate, 
and  the  entrance  to  whose  office  was  in  Back 
Pleasant-street.  Tbe  solicitor  told  him  his  land- 
lord declined  to  do  any  repairs  in  the  street,  and 
be  wanted  a  dean  approach  to  his  office.  The 
solicitor  offered  out  of  his  own  pocket  to  pay  for 
the  paving  of  the  street  from  a  point  opposite  to 
his  office  door  to  Deardengat**.,  if  the  surveyor 
would  do  the  work.  The  surveyor  did  the  work 
and  sent  the  bill  to  the  solicitor  who  paid  it. 
Pleasant-street  was  originally  and  is  now  paved 
with  cobbles,  and  he  had  from  time  to  time 
repaired  it  in  the  same  style.  Pleasant-street  is 
ti^eated  as  a  highway  repairable  by  the  public,  but 
is  not  yet  pavM  with  modem  setts. 

Upon  this  evidence  it  was  submitted  on  behalf 
of  the  appeUant  that  respondents  had  made  out 
no  case,  that  the  onus  probandi  was  upon  the 
respondents,  and  it  was  for  them  to  show  that 
Back  Pleasant-street  was  a  street  within  the 
meaning  of  the  Private  Street  Works  Act  1^2, 
and  to  do  this,  having  regard  to  a  definition  of  a 
street  in  the  Act,  they  must  show  and  had  failed 
to  show  that  it  was  not  a  highway  repturable  by 
the  inhabitants  at  large.  Further,  that  the 
evidence  already  given  proved  that  Back  Pleasant- 
street  was  a  highway  repairable  by  the  public,  in- 
asmuch as  it  had  been  used  by  foot-passengers 
uninterruptedly  for  eighty  years,  and  had  never 
been  repaired  in  any  real  sense  by  the  private 
owners  at  any  time.  Being  satisfied  that  the 
evidence  already  g^ven  was,  in  the  absence  of 
rebutting  evidence,  sufficient  for  the  respondents' 
purpose,  we  overruled  the  objection. 

The  appellant  then  called  John  Holt^  who  siud 
he  was  bom  in  December  1820  in  a  house  in  Back 
Pleasant-street  and  lived  there  forty  years.  He 
had  since  then  lived  in  Pleasant-street  and  Hindle- 
Rtreet.  He  had  known  Back  Pleasant- street  sll 
his  life,  and  never  knew  anyone  stopped.  Carts, 
horses,  and  foot-passengers  had  always  used  it. 
Pleasant-street  and  Back  Pleasant-street  were 
made  before  his  time,  and  these  streets  were  much 
used  by  people  going  between  Burv-road  and 
Deardengate.  Manchester-road,  which  is  a  road 
going  from  Deardengate  a  little  below  Pleasant- 
street  and  joining  Bury-road  further  down,  was 
not  made  until  1828.  He  remembered  Manchester- 
road  being  made. 

Bichara  Lord  said  he  had.known  Back  Pleasant- 


street  forty  years,  and  never  knew  it  treated  as 
anything  out  a  public  street. 

Qeorge  Law  said  he  was  sixty -six  years  old,  and 
had  known  Back  Pleasant-street  aU  his  life.  It 
was  always,  so  far  as  he  knew,  open  to  the  public 
for  all  purposes.  John  Ashworth,  an  old  surveyor 
of  highways,  in  flagging  the  footpath  in  Pleasant- 
street  had  put  the  scapungfs  which  were  left  after 
the  flags  had  been  dressed  upon  Back  Pleasant- 
street  solely  to  save  the  trouble  of  carting  them 
away.  He  took  them  through  the  house  from 
the  front  street  to  the  back.  This  would  be  in 
1873. 

After  hearing  the  appellant*s  evidence  on  objec- 
tions 1  and  2  we  were  satisfied  that  no  repairs  of 
a  permanent  character  had  been  executed  by 
anyone  in  Back  Pleasant-street,  though  occasion- 
ally refuse  had  been  cleaned  off  and  inequalities 
removed  by  scraping  or  Uying  down  a  few  flap 
or  stones  nere  and  there  from  time  to  time  by 
private  tenants  or  ovmers,  and  that  Back  Pleasant- 
street  has  not  up  to  the  present  time  been  jpaved 
or  flagged,  but  the  surface  of  the  street  is  simply 
the  original  soil.  From  its  limited  width  (heme 
in  no  part  of  its  length  more  than  8f  fc.  6in.  in 
width),  and  from  its  close  proximity  to  Pleasant- 
street.  d6ft.  in  width,  we  were  further  satisfied 
that  Back  Pleasant-street  was  never  intended  nor 
ever  used  (in  tbe  ordinary  meaning  of  the  word 
**u8ed")  as  a  public  road,  though  occasionally 
foot  passengers  might  pass  along  it,  but  it  wis 
made  and  practically  used  only  by  those  desiring 
access  to  or  egress  from  the  back  of  tbe  houses 
on  the  north-west  side  of  Pleasant-street,  also 
that  from  the  manner  in  which  the  houses  of  the 
said  association  were  built  in  1816  it  was  evident 
to  us  that  Pleasant-street  was  intended  for  snd 
has  ever  since  been  used  by  the  puUic  as  a  hit^h- 
way,  and  that  B<ick  *  Pleasant-street  and  Far 
Back  Pleasant-street  were  mere  passages  or  back 
streets  made  for  and  as  narrow  as  compatible  with 
tbe  requiraments  of  the  tenants  occupying  the 
houses  in  Pleasant* street. 

We  therefore  held  that  Back  Pleasant-street 
had  not  at  any  time  been  used  by  the  public  as  a 
thoroughfare,  and  was  not  a  highway  repairable 
by  the  public. 

The  following  evidence  was  then  called  by  the 
respondents  on  the  question  raised  by  objections 
3  and  4,  that  the  proposed  works  are  unreason- 
able, and  that  Back  Pleasant-street  has  alivady 
been  sewered  to  the  satisfaction  of  the  Haalingdwi 
Urban  Sanitary  Authority. 

Richard  Taylor,  the  borough  surveyor,  said : 

Back  Pleassnt-atreet  ia  not  aewered.  The  Haalingden 
Local  Board  waa  formed  in  1878,  and  Haalingden  was 
incorporated  in  1891.  The  present  drain  waa  laid  wfaea 
the  hooaes  were  bnilt  in  Pleaaant-atreet  exoept  aa  to  a 
short  length  at  the  Deardengate  end  of  the  atreet 
The  drain  mna  from  the  Bary-road  end  of  Biek 
Pleaaant-atreet  nearly  tbe  whole  length  of  the  ttreat 
throngh  the  b*ok  yarda  of  the  honaea  abnttiog 
npon  Back  Pleaaant-atreet,  and  drains  the  length  ci 
these  honaea.  Near  the  Deardengate  end  there  is  a 
drain  from  aome  of  the  honaea  in  Hindle-atreet,  whioh 
oroaaes  Back  Pleaaant-atreet,  and  ia  connected  with 
the  drain  in  the  back  yarda.  The  preaent  drain  varies 
in  depth  from  2ft  4in.  to  3ft.  Sin.  below  the  Borfaoe. 
The  cellars  are  not  and  cannot  be  drained  by  it  A 
part  of  the  drain  ia  oonatmcted  of  earthenware  pipes 
and  the  remainder  ia  simply  a  atone  drain.  Near  tbe 
Deardengate  end  of  Back  Pleaeant-atreet  the  drnn 
'  oomes  out  of  the  back  yards  into  Back  Pleaaaat-stieet, 
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■nd  hen,  oonstnictod  as  a  lewer,  nuu  down  the  oentre 
of  that  street  into  the  sewer  in  Deardengate.  The 
latter  portion  of  the  sewer,  which  is  26ft.  in  length, 
was  ooBstraoted  some  years  ago  hy  the  authority  at 
^bat  own  expense,  and  is  not  intended  to  be  relayed, 
and  the  expense  of  it  is  not  included  in  the  provisional 
•pportionment..  In  1886  Dr.  Harrison,  one  of  the 
ol^tors,  rebuilt  some  property  in  Pleasant-street  and 
Bask  Pleasant-street,  and  submitted  plans  to  the 
Haslingden  Local  Board  showing  (inter  alia)  the 
present  drain  at  that  particular  point,  and  how  he 
proposed  to  dirert  the  drain  and  connect  with  the 
sewer.  The  plans  were  approved  and  no  objection 
was  taken  by  the  authority,  to  the  drain,  and  its  in- 
saffldsnoy  has  never  been  raised  until  notices  were 
given  in  connection  with  the  present  proceedings.  A 
gensral  system  of  sewering  of  the  district  has  been 
uider  consideration  for  some  years,  and  has  only 
leoently  been  agreed  upon.  It  is  now  intended  to  substi- 
tute for  the  present  drain  a  sewer  to  run  the  whole 
length  of  Back  Pleasant-stroet  down  the  oentre  of  the 
street  at  a  depth  suitable  to,  and  in  accordance  with 
tbe  general  system  of  sewering  of  the  town,  and 
tiiat  each  house  be  separately  connected  with  such 
•ewer. 

For  the  appellant  and  the  other  objectors  it  was 
contended  that  the  drains  in  the  back  yards  of 
the  property  in  Back  Pleasant- street  haa  been  in 
existence  for  many  years,  not  simply  as  a  drain 
for  a  few  houses,  bat  as  a  sewer  receiving  the 
sewage  of  the  honses  on  both  sides  of  Back 
Pleasant-street  and  belonging  to  different  owners, 
and  tbe  inaction  of  the  town  authorities  in  years 
past,  and  particalarly  when  Dr.  Harrison's  plans 
(before  referred  to)  were  before  them,  prohioited 
the  respondents  from  treating  this  sewer  now  as 
simply  a  private  drain ;  and  further  that,  as  aU 
lewers  were  now  vested  in  the  urban  authority,  it 
was  the  duty  of  the  respondents  to  make  any 
dterationa  in  its  structure  or  position  at  the  public 
expense.  Further,  that  the  passive  attitude  of 
the  respondents  in  past  years  was  evidence  that 
Back  Pleasant-street  was  sewered  to  their  satis- 
faction and  that  the  expense  of  constructing  the 
new  sewer  must  be  borne  by  them. 

After  hearing  this  evidence  we  considered  the 
question  whether  the  drain  was  a  sewer  which  had 
vested  in  and  became  repairable  by.  the  respon- 
dents, and  decided  in  the  negative.  In  our  opinion 
the  very  construction  and  position  precluded  its 
ever  haying  been  sanctioned  by  any  public 
authority  as  a  suitable  sewer.  It  was  not  uniform 
n  oons&uction,  but  where  made  of  stone  was 
certainly  faulty.  Its  position  prevented  it  drain- 
ing the  cellars ;  therefore  to  that  extent  the  houses 
irere  not  sewered  at  all.  The  delay  in  not  requir- 
ing the  owners  to  put  in  a  proper  sewer  we  fully 
ui^erstood  as  knowing  that,  until  the  present 
system  .of  drainage  was  decided  upon,  the  levels, 
fiC,  could  not  be  stated,  and  further,  that  no 
Qoreasonable  dela^  had  taken  place  after  a 
goieral  system  of  drsdnage  had  oeen  adopted. 
We  therefore  disallowed  the  objections  and 
approved  the  proposals  of  the  respondents,  and 
the  provisional  apportionments  of  the  expenses. 

The  questions  for  the  consideration  of  the  court 
we : — ^1.  Were  we  right  in  oyerruling  the  objec- 
tion taken  on  behalf  of  the  appellant  that  the  onvs 
Pfobandi  was  upon  the  respondents  to  show  that 
Back  Pleasant-street  was  a  street  vnthin  the 
meuiing  of  the  Private  Street  Works  Act  1892, 
and  that  they  had  failed  to  do  so  P  2.  Were  we 
JBfltified  upon  the  evidence  in  holding  that  Back 


Pleasant-street  is  not  a  highway  repairable  by  the 
inhabitants  at  large  P  3.  Were  we  lustified  upon 
the  eyidence  in  holding  that  Back  Pleasant-street 
is  a  street  not  sewered  to  ^he  satisfaction  of  the 
authority  P 

If  the  court  is  of  opinion  that  any  one  of  these 
questions  should  be  answered  in  the  negative,  tbe 
proposals  of  the  respondents  with  reference  to  the 
sewering  of  Back  Pleasant-street  and  tbe  provi- 
sional apportionment  of  the  expenses  thereof  are 
to  be  quashed;  otherwise  they  are  to  stand 
approved. 

Giyen  under  our  hands  this  80th  day  of  July 
1897,  at  Haslingden,  in  the  oounty  of  Lancaster. 

Thomas  Whittakeb, 
Geosoe  Ashwobth  Smith. 

By  the  Private  Street  Works  Act  1892  (55  &  56 
Tict.  c.  57),  s.  2,  the  Act  is  to  apply  to  any  urban 
sanitary  district  in  which  it  is  adopted. 

Sect.  3  gives  the  mode  of  adoption  by  the  urban 
authorities. 

By  sect.  5 : 

In  this  Act,  if  not  inconsiBtent  with  the  context,  the 
expression  **  street  *'  means  a  street  as  defined  by  tbe 
Public  Health  Acts,  and  not  being  a  highway  repairable 
by  the  inhabitants  at  large. 

By  sect.  6,  "  private  street  works  "  for  sewering, 
paving,  lighting,  &c,  may  be  done  by  the  urban 
authority,  and  the  mode  of  carrying  out  such 
works  is  described. 

LoehniM  for  the  appellant. — This  street  was  and 
is  a  highway  repairable  by  the  inhabitants  at 
large.  He  referred  to  the  !Private  Street  Works 
Act  1892  (55  &  56  Yiot.  c.  57),  ss.  2,  3,  5,  6. 
[Ohannell,  J. — That  section  is  an  expansion  of 
sect.  150  of  the  PubUc  Health  Act  1875.]  That 
is  so.  Therefore  BoneUa  y.  The  Twickenham 
Local  Board  (6S  L.  T.  Bep.  299  ;  20  Q.  B.  Diy.  63) 
is  an  authority.  The  doctrine  in  Barry  and  the 
CadoOBton  Local  Board  y.  Parry  (72  L.  T.  Bep. 
692;  (1895)  2  Q.  B.  110)  does  not  apply  to 
sewering,  out  only  to  re-channeUing  and  re- 
paying. 

Temple  Franks  for  the  authority. — Thiq  case 
does  not  fall  vrithin  the  decision  of  Bonella  r. 
The  Twickenham  Local  Board  {ubi  sup.)  at  all. 
The  other  side  contend  that  this  street  has  been 
sewered  before  to  the  satisfaction  of  the  autho- 
rity. For  some  purposes  I  agree  that  this  street 
has  become  yested  m  the  local  authority  under 
sect.  150  of  the  Public  Health  Act  1875.  My 
contention  is,  that  as  a  street  this  has  neyer  been 
sewered  at  alL  All  that  exists  is  a  private  drain. 
Under  sect.  19  of  the  Public  Health  Amendment 
Act  1890  this,  no  doubt,  would  be  a  single  priyate 
drain : 

T^  Mayor  o/  Ea»thoume  v.   Bradford^   74  L.  T. 
Bep.  762  ;  (1896)  2  Q.  B.  205. 

[Loehnie  mentioned  Beg,  v.  The  MayorofHaetinga 
75  L.  T.  Bep.  377 ;  (1897)  1  Q.  B.  46.]  This 
street  is  not  sewered.  My  answer  to  the  first 
point  is;  that  the  authority  can  proceed  under 
sect.  6  of  ihe  Private  Street  Works  Act  1892.  He 
referred  to 

Seal  V.  The  Merthyr  Tydfil  Urban  District  Council^ 
77  L.  T.  Bep.  803 ;  (1897;  2  Q.  B.  593. 

There  has  been  no  expression  of  satisfaction  of 
this  as  a  sewer  from  the  local  authority.  The 
queation  of  satisfaction  is  a  question   of  fact. 
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Expressed  satisfaction  depends  on  oiroumstanoee ; 
it  does  not  depend  on  length  of  time  at  all : 

Handsuforth  District    Council   t.  Dtrrington^  77 

L.  T.  Bep.  73  ;  (1897)  2  Ch.  438 ; 
Eandtvoorth  Local  Board  y.  Taylor^  69  L.  T.  Bep. 

798;  (1897)  2  Ch.  442,  n. 

As  to  what  is  a  reasonable  time,  see 

WaUhamatow  Local  Board  y.  Stainea^  65  L.  T.  Bep. 
430  ;  (1891)  2  Ch.  606. 

Whether  this  is  a  highway  or  no  is  a  pare  ques- 
tion of  fact,  and  the  finding  of  the  magistrates 
should  not  be  interfered  witii  unless  your  Lord- 
ships are  clearly  of  opinion  that  there  was  no 
evidence  at  all  upon  which  they  could  come  to 
the  conclusion  at  which  they  hare  arrived. 

Loehnit  in  reply. — Even  if  the  contention  of 
the  authority  is  right,  the  time  which  they  have 
allowed  to  elapse  makes  it  unreasonable  for  them 
now  to  require  these  works  to  be  contributed  to 
by  the  appellant.  As  to  whether  this  is  a  high- 
way, the  evidence  shows  that  it  cannot  be  anything 
but  a  public  highway. 

Dec,  21.— Ghankbll,  J.  read  the  following 
written  ludgment  of  the  court : — This  was  a  case 
stated  oy  magistrates  under  sect.  33  of  the 
Private  Streets  Act  1892.  The  appellant  Bishton 
had  duly  objected  to  being  charged  with  a  pro- 
portion of  the  expenses  of  sewering  a  street  called 
Back  Pleasant-street,  in  Haslingden,  and  the 
magistrates,  having  heard  the  objections,  decided 
against  him  and  stated  this  case.  The  objections 
resolved  themselves  into  two:  first,  that  Back 
Pleasant-street  was  a  highway  repairable  by  the 
inhabitants  at  large;  and,  second,  that  it  had 
already  been  sewered  to  the  satisfaction  of  the 
defendants.  The  case  states  that  Back  Pleasant- 
street  was  formed  between  1806  and  1816,  and 
was  then  and  has  always  remained  since  open  at 
both  ends  into  old  highways ;  and  that  the  street 
and  buildings  have  existed  in  their  present  condi- 
tion and  position  for  seventy  years  at  least,  and 
there  is  an  express  admission  that,  since  its  forma- 
tion, Back  Pleasant-street  had  been  used  by  foot- 
passengers  without  intet  ruption.  The  case  then 
sets  out  the  evidence  of  the  witnesses  both  for  the 
respondents  and  the  appellant,  and  the  magis- 
trates state  their  reasons  for  coming  to  the  con- 
clusion that  Back  Pleasant-street  was  not  a  high- 
way repairable  by  the  public.  They  submit,  as 
to  this  part  of  the  case,  two  questions :  1  Were 
we  right  in  overruling  the  objection  taken  on 
behalf  of  the  appellant  that  the  ontLs  probandi 
was  upon  the  respondents  to  show  that  Back 
Pleasant-street  was  a  street  within  the  meaning 
of  the  Private  Streets  Act  1892,  and  that  they 
had  failed  to  do  so  P  2.  Were  we  justified  upon 
the  evidence  in  holding  that  Back  Pleasant-street 
is  not  a  highway  repairable  by  the  inhabitants 
at  large.  Tne  first  of  these  questions  is  not  very 
important.  The  ontLs  probandi  clearly  was  on  the 
respondents,  but  now  that  we  have  before  us 
not  only  the  evidence  of  the  respondents  but  also 
that  of  the  appellant,  it  becomes  unnecessary  to 
consider  what  would  have  been  the  effect  of  the 
respondents'  evidence  had  it ;  stood  alone,  and 
whether  or  not  it  would  have  satisfied  the  onus. 
The  second  question  is  the  one  which  must 
decide  this  part  of  the  ca.se.  The  magistrates 
ask,  *'Were  we  justified  in  finding?"  It  is 
contended  that,  as  the  magistrates  can  only  state 
a  case  upon  a  point  of  law,  and  must  themselves 


decide  a  question  of  fact,  the  question  mesu, 
"  Was  there  ax^  evidence  upon  which  we  ooold 
find  as  we  did  r "  and  this  we  must  think  is  eo. 
If  the  whole  matter  were  open  to  as,  we  should 
probably  come   to    the   conclusion   that  Back 
Pleasant- street  was,  and  had  been  from  the  time 
of  its  formation,  a  highway  not  only  for  foot- 
passengers  but  also  for  carts  and  carriages.   It 
IS  a  very  strong  fact  that  it  was  from  the  first  a 
thoroughfare  open  at  both  ends  to  old  highwajs. 
The  fact  that  no  repairs  have  been  done  to  it  at 
the  public  expense  is  a  matter  of  very  small 
weight,  having  regard  to  the  nature  of  the  place, 
and  the   suggested   repairs  at  private  expenae 
were  only  the  cleaning  of  refuse  away  and  other 
small  matters.    If  it  was  a  highway  before  1835, 
it  would  be  repairable  by  the  inhabitants  at  large 
without  any  formalities  naving  been  gone  through 
to  take  it  over.    The  whole  questicm,  however, 
is  not  open  to  us,  and  as  there  is  in  the  evidenoe 
of  Thomas  Sevire  one  case  of  a  horse  and  cart 
being  stopped,  and  as  upon  the  question  of  car- 
riage-way   the  fact   that   the  public  have  not 
repaired  is  a  much  stronger  piece  of  evidence 
than  it  is  in  reference  to  a  footway,  we  think 
that  we  cannot  hold  that  there  was  no  evidence 
upon  which  the  magistrates  could  find  that  Hob 
was  not  a  public  carriage-way.    Upon  theqn^ 
tion  whether  it  was  a  public  footway  the  admis- 
sion appears  to  us  conclusive,  and  there  is  nothing 
whatever  in  the  evidence  set  out  inconsistent  with 
this.    The  points  urged  before  us  by  the  oounael 
for  the  respondents  as  evidence  justifying  the  find- 
ing of  the  magistrates,  which  we  must  assame  to 
be,  although  they  do  not  very  distinctly  state  it, 
that  there  was  (at  least  b  fore  1835)  no  further  foot- 
way are  the  absence  of  proof  of  pubHc  repurs, 
the  suggested  proof  of  private  repairs,  and  the 
original  construction  of  the  passage  in  qnestijo. 
As  to  these,  the  construction  appears  to  us  to 
favour  its  being  a  public  footway,  the  priTste 
repairs  are  not  proved  even  in  the  view  of  tb« 
magistrates,  and  the  absence  of  public  repairs  is 
accoimted  for  by  the  nature  of  the  place.    We 
think,  therefore,  that  this  case  must  be  dealt  with 
upon  the  footing  that  this  was  prior  to  1835  s 
public  footway.    It   was    urged  that   only  one 
witness  spoke  as  to  the  time  Mfore  1835,  bat  any 
difficulty  on  that  point  is  quite  got  over  by  the 
admissions.     This   being  so,   and  there  having 
been  no  addition  to  the  old  footway,  it  seems  to 
us  that  the  place  in  question  is  not  a  **  street " 
within  the  definition  in  the  Private  Streets  Act 
It  is  not  like  the  case  where  there  being  an  old 
footway,  a  new  street  has  been  formed  by  throw- 
ing int>o  it  more  land.     On  this  ground  we  think 
that  the  appeal  must  be  allowed,  and  it  becomes 
unnecessary  for  us  to  decide  the  other  question 
whether  the  urban  authority  can  now  declare  them- 
selves not  satisfied  with  the  sewering  of  Back 
Pleasant-stree^  or  whether,  the  case  comes  within 
the  doctrine  of  Bonella  v.  The  Twickenham  Board 
{ubi  sup.)  and  the  subsequent  cases  following  that 
case.    It  appears  to  us  that  it  is  in  fact  sewered, 
although  very  imperfectly  and  badly,  and  that  as 
there  has  been  no  change  whatever  in  this  street  for 
seventy  years,  and  the  urban  authority  have  been 
contented  with   it   ever   since  they  became  an 
authority,  they  cannot   say  that  they  are  dis- 
satisfied with  it.    We  think  that  the  decision  of 
Homer,  J.  in  The  Handaworth  Local  Board  v. 
Taylor  {ubi  eup.),  which  was  quoted  to  us,  applies 
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only  to  a  growine  street,  and  that  in  the  present 
case,  if  there  had  been  new  buildings  fronting  this 
street,  the  anthoritj  might  have  said  they  had 
perer  been  satisfied  with  the  sewering  of  the 
sbeet  which  it  had  become.  They  hare,  however, 
been  satisfied  with  the  sewering  of  the  street 
which  in  fact  it  is.  The  nece-isity  for  the  works 
BOW  proposed  has  not  arisen  from  any  change  of 
things  in  the  street  in  question,  but  from  a  new 
genml  system  of  sewering  of  the  district  having 
been  recently  adopted.  The  new  sewer  for  this 
locality  is  really  wanted  for  two  houses  in 
Pleasant-street  and  Hindle-street,  and  it  would 
be  a  very  remarkable  result  of  the  legislation  if  the 
fact  01  there  being  a  private  back  pasRage 
betwf>en  these  two  streets  enabled  the  local 
authority  to  do  at  the  private  expense  of  the 
owners  works  which,  if  there  were  no  such  pas  ^age, 
would  have  to  be  done  at  the  public  expense.  If 
this  view  is  correct  the  appeal  should  be  allowed 
on  this  ground  also ;  but  we  have  not  very  fully 
coDsiderad  it,  and  base  our  judgment  upon  the 
ground  that  the  place  in  question  is  not  a  street 
within  the  meaning  of  the  Private  Streets  Act 
1892,  being  a  footway  repairable  by  the  inhabitants 

^^^^'^^  Appeal  allowed. 

Solicitor  for  the  appellant*  T.  H,  Philpots,  for 
WhUaker  and  Hibhert^  Haslingden. 

Solicitors  for  the  respondents,  Harrison  and 
Baviet,  for  W,  Mtugrave. 


Friday,  Jan.  14,  1898. 

(Before  Day  and  Lawbutce,  JJ.) 

McLean  (app.)  v.  Monk  (resp.).  (a) 

Animals — Holding  sale  of  swine — Takina  round 
swine  in  cart  and  offering  for  sale — Diseases  of 
AnimaU  Act  1894  (57  &  58  Vict,  c,  57),  s  22, 
snh-s.  mix. — Markets  and  Fairs  {Swine  Fever) 
Order  ISQ6. 

By  an  order  of  the  Board  of  AgrictiUure,  dated  the 
MtiiDee,  1896,  made  in  pursuance  of  sect.  2% 
suh'Sed.  xix.f  of  the  Diseases  of  Animdls  Act 
1894,  '*no  market,  fair,  sale,  or  exhibition  of 
swine  shaU  he  held  in  a  district  to  which  this 
order  applies  except  as  expressly  authorised  hy 
this  order,**  and  "  a  sale  of  swine  {not  being  in  a 
swine  fever  infected  area)  may  be  held  with  the 
licence  of  the  local  authority.^' 

The  respondent  Monk  was  in  charge  of  a  horse  and 
fioat  passing  alona  a  highway  containing  pigs, 
two  of  which  had  been  nreviovsly  orderea,  and, 
whilst  so  travelling,  asked  other  people  if  they 
wanted  to  bwy  pigs,  and  subsequently  sold  them 
aU  to  various  people.  This  was  not  a  swine 
feeer  infected  area,  and  there  had  been  no  licence 
obtained  from  the  local  authority.  The  magis* 
irates  held  thai  there  had  been  no  contravention 
of  the  order  of  1896,  and  dismissed  the  informa' 
tion. 

Held  {dismissing  the  appeal),  that  the  magistrates 
were  right,  for,  aUkough  there  was  a  selling, 
ihere  was  no  holding  a  sale. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
justices  of  the  peace  acting  in  and  for  the  petty 
aessional  division  of  the  hundred  of  Leyland  in 
the  county  of  Lancaster. 

(a)  Reported  lyy  W.  Dl  B.  Hbebbbt,  Esq.,  BArrlster-»t-Law. 

Mag.  Cas.— Vol.  XVIII. 


1.  At  a  petty  sessions  holden  at  Ohorley  in  the 
county  of  Tianoaster,  on  the  8th  June  ls97,  and 
by  adjournment  on  the  6th  July  1897,  before  us 
the  undersigned  justices  of  the  peace  for  the 
county,  an  information  laid  on  the  5th  June  1897 
by  Duooan  McLean,  inspector  of  police  for 
the  county  of  Lancaster  (hereinafter  called  the 
appellaat),  against  William  Monks  of  Hindley 
in  the  same  county,  pig  dealer  (hereinafter* 
called  the  respondent),  was  heard  and  determined 
by  us. 

2.  The  information  was  laid  under  the  Markets 
and  Fairs  (Swiue  Fever)  Order  1896,  by  the  appel- 
lant against  the  respondent  charging  that  the 
respondent  on  the  1st  May  1897,  at  Coppull,  un- 
lawfully did  remove,  expose  for  sale,  and  sell 
certain  pigs  in  contravention  of  an  order  of  the 
Board  oi  Agriculture,  entitled  "  The  Markets  and 
Fairs  (Swine  Fever)  Order  1896." 

3.  Upon  the  hearing  of  the  information  it 
was  proved  by  several  witnesses,  and  admitted 
by  tne  respondent,  that  the  respondent  (who 
lives  some  ten  miles  from  Coppull,  the  place 
where  the  offence  was  alleged  to  have  beea 
committed)  was  in  charge  of  a  certain  horse 
and  float  or  vehicle  on  wheels,  which  was  passing 
alon^  the  highway,  and  which  contained  a  number 
of  pigs,  two  of  which  pigs  had  previously  been 
ordered  upon  approbation  by  one  person,  and 
that  the  respondent  while  so  travelling  asked 
other  persons  in  Coppull  aforesaid  if  they  wanted 
to  bay  any  pigs,  and  that  he  subsequently  sold 
and  delivered  all  the  pigs  to  four  persons  at  diffe- 
rent farms  in  the  township  at  xair  and  proper 
prices. 

4.  One  of  the  witnesses  for  the  prosecution 
stated  that  within  three  months  after  the  sale  to 
her  three  of  the  pigs  so  sold  by  the  respondent 
died  of  swine  fever,  but  no  veterinary  or  other 
corroborative  evidence  was  given  as  to  the  cause 
of  death  of  such  pigs,  and  we  considered  it  im- 
material to  the  issue  before  us. 

5.  For  the  dff enoe  all  the  facts  were  admitted, 
but  it  was  oonteoded  that  there  had  been  no  con- 
travention of  the  Markets  and  Fairs  (Swine  F^ver) 
Order  1896,  inasmuch  as  Coppu'l  had  not  been 
declared  by  the  Board  of  Agriculture  to  be  in  a 
swine  fever  infected  area,  the  pigs  were  not 
removed  contrary  to  any  order  ot  the  Board  of 
Agriculture,  and  they  had  not  been  exposed  for 
sale  and  sold  at  a  market,  fair,  sale,  or  exhibition 
held  in  contravention  of  the  order  of  the  11th 
Dec  1896 ;  and  it  was  admitted  by  the  appellant 
that  the  township  of  Coppull  nad  not  been 
declared  as  within  the  imeoted  area  for  the 
county  of  Lancaster. 

6.  On  the  above  facts  and  admissions  we  held 
as  a  matter  of  law  that  there  had  been  no  con- 
travention of  the  Markets  and  Fairs  (Swine  Fever) 
Order  1896,  as  the  order  was  made  under  the 
Diseases  of  Animals  Act  1894,  sect.  22,  sub-nect. 
xix.,  and  that  neither  the  sub-section  of  the  Act 
nor  the  order  of  1896  refer  to  private  sales  such 
as  those  made  by  the  respondent  in  this  case,  and 
we  thereupon  dismissed  the  information. 

7.  The  question  for  the  opinion  of  the  court  is, 
whether  our  determination  was  right  in  point  of 
law.  If  the  court  should  be  of  that  opinion,  the 
information  to  stand  dismissed ;  but  if  the  court 
should  be  of  opinion  otherwise,  the  court  is  humbly 
solicited  to  remit  the  case  to  us  with  an  intima- 
sion  of  their  opinion  to  that  effect,  or  to  make 
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sacH  other  order  in  the  premises  as  to  the  court 
sKall  seem  just. 

Given  imder  our  hands  this  twentj-third  day  of 
September  1897. 

Jambs  Alfred  Hasbis. 

H.  Ikcb  Akderton. 

Bj  the  Diseases  of  Animals  Act  1894  (57  &  58 
Vict  c.  57),  s.  22 : 

The  Board  of  AgrioaltnTe  m&y  make  snoh  orden  as 
thej  think  fit,  subject  and  aooordUng  to  the  proTlsions  of 
this  Aot,  for  the  following  pnrposee,  or  any  of  them  : 

xlx.  For  prohibiting  or  regolating  the  holding  of 
markets,  fairs,  exhibitions,  or  sale  of  animals. 

By  the  Markets  and  Fairs  (Swine  Feyer)  Order 
of  1896: 

2.  Notwithstanding  any  regnlation  made  by  local 
authority  under  any  order  of  the  Board,  no  market,  fair, 
sale,  or  exhibition  of  swine  shall  be  held  in  a  distriot  to 
which  this  order  applies,  exoept  aa  expressly  authorised 
by  this  order. 

4.  A  sale  of  swine  (not  being  in  a  swine  fever  infected 
area)  may  be  held  with  the  lioenoe  of  the  local  authority. 

Ptckford,  Q.C.  and  W.  Q.  Clay  for  the  appellant 

J.  Ogle  for  the  respondent. 

Dat,  J. — There  seems  to  be  a  selling,  bat  not  a 
holding  of  sale.    The  appeal  must  be  (Ssmissed. 

Lawranob,  J. — Ko  doubt  the  oi'der  meant  to 
prohibit  a  sale  like  this,  but  it  does  not  do  so ; 
therefore,  1  think  the  magistrates  were  right. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Bidsdale  and  Seme. 
Solicitor  for  the  respondent,  W,  W,  Comins,  for 
Henry  Bryarif  Hindley. 


Friday,  Jan,  14, 1898. 

(Before  Day  and  Lawrakce,  JJ.) 

Bttcklbt  v.  Hanson,  (a) 

Highway  surveyor  —  Supplying  team  work  — 
Member  of  district  council— Surveyor  or  no^^ 
Highway  Act  1835  {5  S^  6  WiU.  4,  c.  50),  s.  46^ 
Public  HeaUh  Act  1875  (38  A  39  Vict  c.  55), 
0.  144r— Local  Government  Act  1894  (56  A  57 
Vict  c.  73),  ss.  25,  46. 

By  the  Highway  Act  1835,  s.  46,  the  surveyor  of 
'the  parish  m>ay  contract  for  the  purchasing, 
getting,  and  carrying  of  materials  required  for 
the  repairing  of  the  highways,  bui  he  may  not 
share  or  have  any  interest  in  any  such  contract 
^without  the  licence  in  writing  of  two  justices  of 
the  peace  previously  obtained  by  him,  under 
certain  penalties. 

By  the  Public  HeaUh  Act  1875,  s.  144,  urban 
authorities  have  the  powers  of  surveyors  of  high- 
ways and  of  parish  vestries  under  the  Highways 
Acts, 

By  the  Local  Oovemment  Act  1894,  s.  25,  the  dis- 
trict  council  of  every  rural  district  "... 
shall  also  have  as  respects  highways  all  the 
powers,  duties,  and  liabilities  of  an  urban  sani- 
tary authority  under  sects.  144  to  148  of  the 
Public  Health  Act  1875,  and  those  sections  shall 
apply  in  the  case  of  a  rural  district  and  of  the 
council  thereof  in  tike  winner  as  in  the  case  of 
an  urban  district  and  an  urban  authority. 
And  by  sect  46  of  that  Act  a  person  is  not  to 
be  disqualified  from  being  a  member  of  the 

1#)  Beported  by  W.  db  B.  Hmbibt,  Esq.,  Barriitw-at-Law. 


council  '*by  reason  of  being  interesied  .  ,  . 
in  the  transport  of  materials  for  this  repair  of 
roads  or  bridges  in  his  own  immediate  neigh' 
bourhood.** 

The  respondent  H  was  a  member  of  the  SaddU- 
worth  District  Council,  and  in  March  1897  he 
on  his  own  account  let  to  hire  a  team  to  be  used 
in  repairing  a  highway  within  the  district  af 
the  council  of  which  he  was  a  member,  and  he 
received  from  the  council  payment  m  respect 
thereof.  He  did  not  before  letting  for  hire  cm 
aforesaid  obtain  any  licence  in  writing  from 
two  justices  of  the  peace.  He  was  thereupon 
summoned  before  the  ma>gistratesfor  thepenaUies 
contained  in  the  Highways  Act  1835,  e.  46,  who, 
however,  dismissed  the  summons. 

Held  {dismissing  the  appeal),  that  the  magistrates 
were  right. 

This  was  a  case  stated  by  two  of  Her  Majes^a 
justices  of  the  peace  in  and  for  the  West  Bidmg 
in  the  county  oz  York,  for  the  nurpose  of  obtain- 
ing the  opimon  of  the  High  Court  on  the  ques- 
tions of  law  which  arose  before  them  as  heronaiter 
mentioned. 

At  a  petty  sessions  holden  at  Uppermill  in  and 
for  the  division  of  Saddleworth,  in  the  West 
Biding  of  the  county  of  York  on  the  14th  July 
1897  two  informations,  preferred  by  Georee 
Frederick  Buckley  (hereinafter  called  the  appe- 
lant) against  Buckley  Hanson  (hereinafter  callsd 
the  respondent)  under  seot.  6  of  5  &  6  Will  4, 
c.  50,  charging  that  the  respondent,  on  the  20th 
March  1897,  i£en  being  a  surreyor  of  the  highwajs 
for  the  Rural  District  of  Saddleworth  in  the 
Biding,  unlawfully  did  have  a  oertain  part^  share, 
and  interest  in  a  oertain  contract  or  bargun 
entered  into  by  the  Saddleworth  Rural  District 
Goimcil  with  him  for  oertain  work  to  be  made  and 
done  upon  and  on  account  of  the  highways  of  the 
Rural  District  of  Saddleworth,  then  alleged  to  be 
under  his  care  and  management,  and  also  on  the 
8th  March  1^97,  then  l^ing  such  surveyor  as 
aforesaid,  unlawfully  did  upon  his  ownaooonnt 
use  or  let  to  hire  a  team,  he,  the  respondent,  not 
having  before  then  obtained,  from  two  justicee  of 
the  peace  in  petty  sessions  assembled,  Hoeiices  in 
writing  for  the  purposes,  were  heard  and  deter- 
mined by  us,  the  parties  respectively  being  then 
present,  and  upon  such  hearing  we  msmiased  the 
informations  and  ordered  the  appellant  to  pay  to 
the  respondent  the  sum  of  It  Is.  for  his  (^sts 
incurred  by  him  in  his  defence  on  that  behalf. 
And  as  the  appellant  was  dissatisfied  with  oar 
determination  upon  the  hearing  of  the  informa- 
tions as  being  erroneous  in  point  of  law,  and  has 
pursuant  to  the  statutes  m  that  behalf  duly 
applied  to  us  in  wiiting  to  state  and  sign  a  case 
setting  forth  the  facts  and  g^unds  of  such  our 
determination  for  the  opinion  of  this  court,  and 
has  duly  entered  into  a  recognisance  as  required 
by  the  statutes  in  that  behalf.  Now  therefore 
we,  the  justices,  in  compliance  with  the  applio*- 
tion  and  the  provisions  of  the  statutes,  do  hereby 
state  the  following  case  ^— 

Upon  the  hearing  of  the  informations  it  was 
proved  on  Uie  part  of  the  appellant  and  we  f onnd 
as  facts: 

1.  That  the  respondent  is  a  member  of  the 
Saddleworth  Rural  Distriot  Council  and  has  acted 
as  su^-h. 

2.  That  on  the  8th  March  1897,  being  then  a 
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member  of  the  Saddleworth  Bural  District  Coun- 
cil, he,  the  respondent,  did  apon  his  own  account 
use  or  let  to  hire  a  team  to  oe  used  or  employed 
in  repairing  New  Tame-lane  as  a  highway  within 
the  oistricrt  of  the  Saddleworth  Rural  District 
Council,  repairable  out  of  the  rates  by  the  district 
comicil ;  and  that  he  receiyed  amongst  other  items 
from  the  district  council  on  the  2(>th  March  1897 
the  sum  of  16i,  in  respect  of  the  hire  of  the  team. 

3.  That   the  New  Tame-lane   is   an   ancient 

SLrish  highway  and  is  situated  within  the  Rural 
istrict  of  Saddleworth,  in  the  immediate  neigh- 
bourhood of  the  respondent 

4.  That  the  i^espondent  did  not  first,  before 
using  or  letting  to  hire  the  team,  obtain  from 
two  justices  or  the  peace  in  special  sessions 
assembled  a  licence  in  writing  to  let  to  hire  such 
team. 

It  was  contended  on  behalf  of  the  appellant  that, 
by  virtue  of  66  «&  57  Vict.  c.  73  (the  Local 
aoremment  Act  1894)  s.  25 ;  38  &  89  Vict.  o.  55 
(the  Public  Health  Act  1874),  s.  144 ;  and  5  &  6 
Will.  4,  o.  50  (the  Highway  Act  1835).  s.  46,  the 
respondent  was  a  surveyor  within  the  meaning  of 
tbe  Highway  Act  1835,  and  that  as  such  he  was 
liable  to  tbe  penalty  thereby  imposed. 

It  was  also  contended  on  behalf  of  the  appellant 
tbat  sect.  46  of  tbe  Highway  Act  1835  has  not  been 
either  directly  or  by  implication  repealed  by  sect. 
46  of  the  Local  Government  Act  1894. 

It  was  contended  on  behalf  of  the  respondent 
that  he  whs  not  a  surveyor  within  the  meaning  of 
sect.  46  of  the  Highway  Act  1835,  and  that  the 
liability  upon  a  surveyor  under  such  Act  to  a 
penalty,  unless  he  had  obtained  the  licence  of  two 
justices  in  special  sessions  assembled,  was  in 
effect  repealed  by  sect.  46  of  the  Local  Grovem- 
ment  Act  1894 ;  and,  farther,  that  sect.  46  of  the 
Local  Government  Act  1894  provided  that  the 
district  council  might  contract  with  a  member  of 
the  council  to  supply  team  work  in  his  own  imme- 
diate neighbourhood. 

We  being  of  opinion  (1)  that  the  term  "  surveyor 
or  survey or6  "  in  sect.  46  of  the  Highway  Act  1835 
now  applies  to  the  rural  district  council  and  not 
to  any  individual ;  (2)  tbat  the  respondent,  as  an 
individual,  was  not  the  surveyor  of  highways,  and 
tbat  it  was  not  part  of  his  duty  to  make  applica- 
tion to  the  justices  for  licences  in  writing,  and 
that,  if  it  were  incumbent  on  anybody  to  make 
anch  application,  it  was  for  the  district  council  to 
make  it,  gave  our  determination  against  the  appel- 
lant in  the  manner  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  therefore  are : 

1.  Whether  the  respondent  is  the  surveyor  of 
highways  or  a  surveyor  of  highwuys  within  the 
mc-aning  of  sect.  46  of  5  &  6  Will.  4,  c  50 ;  if  so 

2.  Whether  sect.  46  of  5  &  6  Will.  4  c.  50,  is  now 
repealed  by  virtue  of  sect.  46  of  the  Local  Govern- 
ment Act  1894,  or  by  any  other  statute.  3. 
Whether  we  were  justified  in  law  in  dismissing 
the  informations,  and,  if  not,  what  should  be  done 
in  the  premises. 

By  the  Highway  Act  1835  (6  &  6  Will.  4,  c.  50), 
B.46: 

In  every  pariah  the  surveyor  may  and  is  hereby 
anthorised,  with  the  consent  of  the  inhabitants  in  vestry 
aaaembled,  to  contract  for  pnxchasing,  getting,  and 
carrying  the  materiaU  required  for  the  repair  of  the 
highway,  and  if  any  surveyor  shall  have  any  part, 
pbffe,  or  interest,  directly  or  indirectly,  in  any  contract 


or  bargain  for  work  or  materials  to  be  made,  done,  or 
provided  npon,  for,  or  on  aoooont  of  any  of  the  highway 
or  other  works  whatsoever  nnder  his  care  or  manage- 
ment, or  shall  npon  his  own  account,  directly  or  in- 
directly, use  or  let  to  hire  any  team  or  nse  or  sell,  or 
dispose  of  any  materials  to  be  need  or  employed  in 
making  or  repairing  snoh  highway  or  other  works  as 
aforesaid  (unless  a  licence  in  writing  for  the  sale  of  any 
sack  materials  or  to  let  to  hire  any  such  team,  be  first 
obtained  from  two  justices  of  the  peace 'in  special 
sessions  assembled),  he  shall  forfeit  for  every  such 
offence,  on  conviction,  any  sum  not  exceeding  ten 
pounds,  and  be  for  ever  after  incapable  of  being  em- 
ployed as  a  surveyor  with  a  salary  under  the  authority 
of  this  Act. 

By  the  PubHc  Health  Act  1875  (38  &  39  Yict. 
c.  55),  8. 144 : 

Every  mrban  authority  shall  within  their  district  ex- 
clusively of  any  other  person  execute  the  office  of  and 
be  surveyor  of  highways,  and  have,  exerdse,  and  be 
subject  to  all  the  powers,  authorities,  duties  and  liabili- 
ties of  surveyors  of  highways  under  the  law  for  the 
time  being  in  force,  save  so  far  as  such  powers,  autho- 
rities, or  duties,  are  or  may  be  inconsistent  with  the  pro- 
visions of  this  Act;  every  urban  authority  shall  also 
have,  exercise,  and  be  subject  to  all  the  powers,  autho« 
riti^s,  duties,  and  liabilities  which  by  the  Highway  Act 
1835  or  any  other  Act  amending  the  same  are  vested  in 
and  given  to  the  inhabitants  in  veatry  assembled  of  any 
parish  within  their  district.  All  ministerial  acts  required 
by  any  Act  of  Parliament  to  be  done  by  or  to  the  sur- 
veyor of  highways  may  be  done  by  or  to  the  surveyor  of 
the  urban  authority,  or  by  or  to  such  other  person  as 
they  may  appoint. 

By  the  Local  Government  Act  1894  (56  &  57 
Vict.  c.  73),  8.  25 : 

(1.)  As  from  the  appointed  day  there  shall  be  trans- 
ferred to  the  district  council  of  every  rural  district  all 
the  powers,  duties,  and  liabilities  of  the  rural  sanitary 
authority  in  the  district,  and  of  any  highway  authority 
in  the  district,  and  highway  boards  shall  cease  to  exist, 
and  rural  district  councils  shall  be  the  successors  of  the 
rural  sanitary  authority  and  highway  authority,  and 
sh^ll  also  have  as  respects  highways  all  the  powers, 
duties,  and  liabilities  of  an  urban  sanitary  authority 
under  sections  one  hundred  and  forty -four  to  one 
hundred  and  forty-eight  of  the  Public  Healbh  Act  1875, 
and  those  sections  shall  apply  in  the  case  of  a  rural 
district,  and  of  the  council  thereof,  in  like  manner  as  in 
tbe  case  of  an  urban  district  and  an  urban  authority. 

Harper  {Macmorran,  Q.C.  with  him)  for  the 
appellant. — He  referred  to 

•The  Highway  Act  1835,  s.  46 ; 

The  PubHc  Health  Act  1875,  s.  144 ; 

The  Local  Government  Act  1894,  ss.  25  (1),  144. 

The  case  of  BaHle  v.  Piggott  (31  L.  T.  Rep.  404) 
decided  payments  were  illegal.  [Lawbance,  J. 
— Tbat  case  does  not  help  you  at  all.] 

C.  A.  Btissell,  Q.G.  (with  him  MaUinson)  for  the 
respondent. — The  application  is  wholly  miscon- 
ceived. Hanson  never  was  a  surveyor  of  high- 
ways. The  district  council  as  a  corporate  body 
are  the  surveyors. 

Dat,  J. — I  find  against  the  appellant  in  fact 
and  law,  and  the  appeal  must  be  dismissed  with 
costs. 

Lawbahcb,  J.-I  ooncar.    ^^^^j  di»mUsed. 

Solicitors  for  the  appellant,  Learoyd,  JameSy 
and  Mellor,  for  Learoyd  and  Co.y  Huddersfield. 

Solicitors  for  the  respondent,  Btfsh  and  Mellor, 
for  Bradbury,  Ashton-under-Lyne. 
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CBOWV    CASES    aSSE&YSB. 

^ii^.  7  and  Nov,  27, 1897. 

(Before   Lord    Russell,    G.J..  Pollook,    B., 
Hawkins,  Lawbance,  and  Gollins,  J  J.) 

Rsa.  V.  Lynch  and  Jones,  (a) 

Seaman-^ Intimidation  —  Seafaring  man  out  of 
employment  —  ConstrxAction  of  statute  —  Con- 
amracy  and  Protection  of  Property  Act  1875 
{38  &39  Viet  o.  86),  s.  7'-Merehant  Shipping 
Act  1854  (17  A  18  Via.  c.  104)  —  Merchant 
Shipping  Act  1894  (57  A  58  Vict.  c.  60). 

Seafaring  m>en  are  not  as  a  class  excepted  from  the 
provisions  of  the  Conspiracy  and  Protection  of 
Property  Act  1875  (38  A  39  Vict  c.  86).  In 
construing  sect,  16  of  that  Act  the  word  ^'sea- 
men"  therein  is  to  he  taken  to  mean  persons 
employed  under  and  subject  to  the  liabilities 
imposed  by  the  Merchant  Shipping  Acts, 

This  was  a  case  stated  by  Ridley,  J. 

The  facte  set  out  in  the  case,  and  the  qnestion 
reaerved,  with  the  argam^^nte  of  counsel,  are  folly 
stated  in  the  judgment  of  the  court. 

J.  D.  Crawford,  for  the  prisoners,  referred  to 
Kennedy  v.  Cowie  (64  L.  T.  Rep.  598;  (1891) 
1  Q.  B.  771 ;  17  Cox  G.  G.  320 ;  and  to  the  defi- 
nition  of  ''seaman"  in  Johnson^s  Dictionary, 
Webster's  Dictionary,  The  Gentury  Dictionary. 

B.  Francis  Williams,  Q.G.  and  Arthur  Leufis  for 

Cur.  <idv,  vult 

The  judgment  of  the  Gourt  was  deliyered  by 

Lord  Russell,  G.J. — The  priRoners  were  in- 
dicted and  conyicted  for  an  ofFenoe  under  the 
frovisions  of  the  Gonspiraoy  and  Protection  of 
Property  Act  1875  (38  &  39  Vict.  c.  86),  s.  7,  for 
haying,  with  a  yiew  to  compel  one  William  Eten 
to  abstain  from  doing  that  which  he  had  a  legal 
right  to  do,  that  is  to  say,  from  performing  a 
contract  which  he  had  entered  into  with  the 
owner  of  the  steamship  Lesraulm,  to  serye  as  a 
seaman  on  board  the  said  ship,  intimidated  the 
said  William  Eten  and  watched  and  beset  the 
place  where  he  then  was  and  followed  bim  with 
others  in  a  disoTdurly  manner.  The  facts,  which 
were  proyed  and  not  disputed  by  the  prisoner's 
counsel,  were  as  follows  :  William  Eten,  together 
with  Henry  Ghandler  and  James  Owen,  sigued 
articles  on  board  the  stetim^hip  Lesraulx,  then 
lying  under  a  coaling  tip  in  Penarth  Dock. 
i^rticles  were  signed  on  board  the  yessel  iostead 
of  at  the  shipping  office  as  usual,  because  the 
owners  of  tbe  ijesraulx  wer «  paying  a  lower  rate 
of  wages  than  that  allowed  by  the  Seamen  and 
Firemen's  Union,  and  in  consequence  of  appre- 
heuded  yiolenoe  from  the  membrrs  of  the  union. 
On  coming  ashore  tbe  prisoners,  together  with  a 
number  of  other  persons  who  had  oeen  waiting 
on  the  dock  side,  surrounded  them,  and  it  was 
proyed  that  they  were  intimidated  and  assaulted 
dy  the  prisoners  who  followed  them  in  company 
with  the  others  for  a  distance  of  some  300  yards. 
There  was  eyidt>noe  that  the  prisoners  followed 
the  sea  as  a  calling,  each  of  them  haying  been 
engaged  as  a  fireman  on  board  steamships,  out  on 
the  day  in  question  they  were  not  engaged  or 
employed  as  firemen  or  seamen  on  board  ship. 
It  was  not   shown   when   either   of  them   had 

(a)  Eaponad  by  A.  A  Bithumh,  Eiq.,  l)arriat«r-*t-Lftw. 


been  last  so  employed  or  engnged,  but  thej 
followed  the  sea  as  an  occupation.  At  the 
conclusion  of  the  case  for  the  prosecution  the 
counsel  for  the  prisoner  submittea  that  there  wss 
no  eyidenoe  to  go  to  the  jury  in  support  of  tbe 
indictment  on  the  gpx>und  that,  by  sect.  16  of  the 
Gonspiracy  and  Protection  of  Property  Act,  it  wss 
proyided  that  "this  Act  shall  not  apply  to 
seamen  or  appreutices  to  the  sea  seryice,"  and  that» 
therefore,  the  prisoners  conld  not  be  conyicted. 
For  the  prosecution  it  was  contended  that  the 
term  "  seamen  "  in  the  Gonspiraoy  and  Protectioii 
of  Property  Act  applied  only  to  seamen  actually 
enffa^ed  or  employed  on  board  ship  within  tlie 
definition  in  the  Merchant  Shipping  Acts  1854 
and  1894,  namely,  17  &  18  Yict.  c.  104,  8.2. 
and  57  &  58  Vict.  c.  60,  s.  742.  The  leaned 
judge  (Ridley,  J.)  directed  the  jury  that  for  the 
purposes  of  tbis  case  the  defendants  were  not 
within  the  exception  contained  in  sect.  16,  and 
they  were  conyicted  and  sentenced  aooordinglj. 
The  sole  question,  therefore,  for  the  opinion  of 
the  court  is,  what  is  the  proper  construction  to 
be  put  xx^n  the  word  "seaman,"  as  used  in 
sect  16  of  the  Act  of  1875.  If  there  were  no 
reason  to  the  contrary,  "  seaman  "  might  well  he 
construed  in  its  largest  sense  as  meaning  a  sea- 
faring man  or  person  whose  ordinary  occupation 
is  that  of  a  seaman,  just  as  a  person  whose  usual 
yocation  is  that  of  a  carpenter  is  so  caUed 
although  he  may  be  out  of  employ  at  the  particular 
time.  In  construiDg  an  Act  of  Parliament,  hov- 
eyer,  it  is  necessary  to  inquire  into  the  intention 
of  the  Legislature,  giying  just  effect  to  the 
huiguage  employed,  haying  regard  to  the  object 
in  yiew,  and  taking  iuto  account  other  legislation 
bearing  on  the  question.  The  queetion  at  once 
arises,  why  are  seamen  excepted  from  the  pro- 
yisions  of  the  Act  and  not  carpenters  or  any  other 
workmen  or  artificers?  If  "seaman"  means 
"  seafaring  man,"  it  would  be  difficult  to  suggest 
any  reason  for  so  large  an  exception,  whereas  if 
it  is  taken  in  the  limited  sense  of  the  definition  in  the 
Merchant  Shipping  Acts,a  reasonf  or  such  exception 
might  possibly  be  found  in  the  special  legislation 
of  those  Acts  applicable  to  the  limited  class  of 
seamen  as  therein  defined.  If,  for  instance,  the 
Merchant  Shipping  Act  1854  contained  a  series  of 
clauses  similar  in  principle  to  those  which  are 
found  in  ,the  Gonspiraoy  and  Protection  of 
Property  Act  1875,  but  by  their  language  speci- 
ally adapted  to  the  case  of  sailors  in  actual  em- 
ployment, the  distinction  would  be  obyious  and 
the  argument  in  fayour  of  the  prosecution  would 
be  irresistible.  But,  although  the  proyisions  of 
the  Merchant  Shipping  Act  1854  as  to  Sdilore  in 
actual  employment  are  not  similar  to  those  which 
are  contained  in  the  Conspiracy  Act  of  1875,  the 
Merchant  Shipping  Act  1854  does  contain  provi- 
sions which  haye  an  important  bearing  upon  the 
determination  of  the  present  case.  B^  i£&  inter- 
pretation clause  of  the  Merchant  Supping  Act 
(s.  2)  it  is  enacted  that  "seaman  shall  indnde 
eyery  person  (except  masters,  pUots,  and  appren- 
tices walj  indentured  and  registered)  employed  or 
engaged  in  any  capacity  on  board  any  ship.  Bj 
sect.  243,  which  deals  with  offences  of  seamen  and 
their  punishment  (sub- sect.  4),  it  is  proyided  that : 
"  For  wilful  disobedience  to  any  lawful  command 
a  seaman  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  four  weeks,  with  or  without 
nard  labour,  and  also,  at  the  discretion  of  the 
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ooart»  to  forfeit  ont  of  liis  wages  a  sum  not 
exceeding  two  cbrs'  paj."  Bj  sect.  257  it  is 
proTided  that :  "  Ereiy  person  who  bj  any  means 
whatever  persuades  or  attempts  to  persuade  any 
seamsn  or  anprentice  to  neglect  or  refuse  to  loin 
or  to  prooeed  to  sea  in  or  to  desert  f^m  his  ship, 
or  otherwise  to  absent  himself  from  his  duty, 
shall  for  each  such  offence  in  respect  of  each  such 
seaman  or  apprentice  incur  a  penalty  not  exceed- 
ing ten  ^unds."  These  provisions  create  a  wide 
distinction  between  a  seaman  actually  employed 
or  engi^ed  under  the  Merchant  Shipping  Act  and 
a  mere  seafaring  man  not  so  actually  employed  or 
engaged,  and  the  status  of  the  former  is  thereby 
rendered  Tory  different  from  that  of  the  latter. 
With  reference  to  the  offence  dealt  with  by  the 
Conspiracy  Act  1875,  the  captain  of  a  vessel 
possesses  ample  power  to  deal  with  a  seaman 
under  his  command.  He  may  require  him  as  a 
Kwful  command,  under  sect.  243,  sub-bCct.  4,  to 
abstain  from  intimidation;  or  if  a  bcaman  per- 
suades or  attempts  to  persuade  another  seaman  to 
neglect  or  refuse  to  jom  or  to  proceed  to  sea  in 
or  to  abeent  himself  from  his  duty,  he  may 
summon  him  for  the  penalty.  Under  these  cir- 
cumstances the  L^slature  may  well  have  con- 
sidered the  mischief  dealt  with  by  the  Conspiracy 
Act  1875  already  sufficiently  provided  against  and 
have  declined  to  add  a  cumulative  remedy.  It 
WBs  suggested  in  argument  that  a  difficulty  might 
arise  in  determining  whether  a  seaman  was 
**  employed  or  engaged,"  and  also  whether,  as  the 
Act  adds  the  words  "on  board  any  ship/'  a  seaman 
would  be  liable  if  he  committed  the  Mlleged  illeeal 
act  sshore.  These  objections  have  no  rend  founda- 
tion, as  the  employment  or  engagement  must  be 
decided  as  a  fact  in  each  case,  and  a  seaman  may 
well  be  held  to  be  employed  or  engaged  on  board 
a  ship,  although  at  the  particular  point  of  time 
he  may  have  been  s«*nt  ashore  on  duties  connected 
with  the  ship,  such  as  obtaining  stores  or 
provisions,  or  taking  a  letter  to  the  ship*s  agent. 
What  is  found  -in  the  case  as  to  the  pris«  >ners 
is  that  **  there  was  evidence  that  they  followed 
the  sea  as  a  calling,  each  of  them  having 
been  engaged  or  employed  as  fireman  or  seaman 
on  board  ship.  It  was  not  shown  when  either  of 
them  had  been  last  so  employed  or  engaged,  but 
they  followed  the  sea  as  an  occupation.  It  is 
consistent  with  this  thac  they  had  been  out  of 
employment  for  months,  and  they  appear  to  have 
had  no  immediate  or  certain  prospect  of  a  future 
engagement.  It  would  be  strange  if  the  Legisla- 
tora  intended  to  exclude  such  persons  from  the 
kiKslation  of  1875  as  well  as  from  that  of  the 
Merchant  Shipping  Acts.  On  the  whole,  there- 
fore, it  appears  that  at  the  date  of  the  passing  of 
the  Act  of  1875  the  Legislature  had  already  in 
an  earlier  statute  defined  what  it  meant  by 
^seamen,*'  that  the  explanation  uf  their  exclusion 
from  tiie  later  Act  must  be  sought  in  the  fact 
that  they  were  already  the  subject  of  special  enact- 
ments giving  another  remedy  for  some  of  the 
matters  included  in  the  later  statute,  and  that  do 

rand  of  reason  or  common  hcnde  can  be  found 
exdading  from  the  operation  of  the  Act  in 
question  the  whole  class  of  seafariog  men  not 
actually  engaged  in  sea  service.  IJuder  the  cir- 
enmstanoee  we  think  the  view  taken  by  the 
learned  judge  at  the  trial  was  correct,  and  the 
conviction  naust  be  affirmed. 

Convietian  affirmed. 


Solicitors  for  the  Crown,  G.  David  and  Evans. 
Solicitors    for   the   prisoners,    Pattinson   and 
Brewer, 
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HOUSE   OF   LO&DS. 

N<yv.  19,  25,  and  26, 1897. 

(Before  the  Lord    Chancellor    (Halsbury), 
Lords  Hebschell,  Mobbib,  and  Shand.) 

Yestbt  of  St.  Matthew,  Bethnal  Gbbbn 
V.  London  School  Boabd.  (a) 

ON  apfeaJi  fbom  the  coitbt  of  appbaJi  in 

ENGLAND. 

Metropolis  Management  Act  1855  (18  <ft  19  Vict. 
c.  120),  M.  68,  69,  74,  and  260— Metropolis 
Management  Act  1862  (25  A  26  Viet.  c.  102), 
8.  47 — Drain — Sewer — Drains  made  without 
consent  of  local  authority — Liability  to  repair. 

After  the  passing  of  the  Metropolis  Management 
Acts  1855  and  18o2  the  owner  of  a  row  of  houses 
in  London  drained  them  by  layina  down  a  line 
of  pipes  which  was  connected  witn  a  sewer  be- 
longing to  the  vestry  in  an  adjoining  street.  There 
was  no  evidence  that  this  toas  done  by  the  order 
or  with  the  sanction  of  the  local  authority. 

Held  {affirmina  the  judgment  of  the  court  below), 
that '  the  pipes  so  laid  down  were  a  "  sewer  ^' 
vrithin  sect.  250  of  the  Metropolis  Management 
Act  1855,  and  that  the  vestry  were  liable  to 
repair  it. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Esher,  M.K.  and  Smith, 
L.J.),  reported  17  Mag.  Cas.  589 ;  75  L.  T.  Bep. 
60;  and  (1896)  2  Q.  B.  819,  affirming  an  order  of 
the  Divisional  Court  (Lord  Russell,  C.J.  and 
Wright,  J.),  reported  17  Mag.  Cas.  527 ;  74  L.  T. 
Bep.  701 ;  (1896)  2  Q.  B.  95,  making  absolute  a 
rule  nisi  for  a  mandamiu. 

In  July  1894  the  School  Board  for  London 
acquired  certain  lands  in  Tyrell- street,  in  the 
parish  of  St.  Matthew,  Bethnal  Green.  At  that 
time  there  was  a  row  of  houses  on  the  land,  which 
were  drained  by  pipes  which  had  been  laid  down 
by  the  former  owner  in  1866,  along  the  back  of 
the  houses,  and  carried  the  sewage  into  a  sewer 
under  a  neighbouring  street  called  Turin- street. 
The  School  Board  pulled  down  the  existing 
houses  and  erected  other  buildings,  and  proposed 
to  connect  them  with  the  existing  pipes  in  Tyrell* 
street ;  but  these  pipes  turned  out  on  examination 
to  be  in  a  defective  state,  and  the  School  Board 
called  upon  the  vestry  to  repair  them.  This  the 
vestry  declined  to  do  on  the  ground  that  they  were 
not  a  sewer  vested  in  them  which  they  were  liable 
to  repair.  Tbere  was  no  evidence  that  the  pipes 
in  Tyrell-street  had  been  laid  down  by  the  ordei', 
or  with  the  sanction,  of  the  vestry,  or  of  the 
Metropolitan  Board  of  Works  within  sect.  74  of 
the  Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120i  or  sect.  47  of  the  Metropolis  Manage- 
meut  Act  1862  (25  &  26  Yict.  c.  102).  It  was 
admitted  that  the  sewer  under  Turin-street  was 
vested  in  the  vestry. 

The  School  Board  obtained  a  rule  nisi  for  a 
mandamus  to  the  vestry  to  repair  the  drain, 
which  was  made  absolute  as  above  mentioned. 

The  sections  of  the  Acts  of  Parliament  are  set 
out  in  f  uU  in  tiie  reports  in  the  court  below. 

■    -  ,       ,  -  -  ■        —     —        -  .  ■  _       _  — ^ 

(•)  Beport«d  by  0.  E.  Maldbn,  Emj.,  BMriatfl^«t-Lftw. 
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Sir  E,  Clarke,  Q.O.,  Aaquith,  Q.G.,  and  Beven  I 
appeared  for  the  appellants,  and  argued  that  this 
drain  was  not  a  "  sewer  **  which  the  vestry  were 
liable  to  repair  within  the  meaning  of  the  Acts, 
see 

Bateman  t.  Poplar  District  Board   of  WorJcs^  58 
L.  T.  Bep.  720  ;  33  Ch.  Div.  360. 

Kershaw  v.  Taylor  (73  L.  T.  Rep.  274;    (1895) 
2  Q.  B.  471)  was  wrongly  decided. 

Boaanquet,  Q.C.  and  B.  Cunningham  Glen,  for 
the  respondents,  maintained  th»it  this  was  a 
"  sewer "  which  the  vestry  were  liable  to  repair. 
Prima  facie  every  saoh  thing  is  a  "  sewer  "  unless 
it  drains  only  one  house,  or  unless  aa  "  order  '*  or 
consent  to  the  making  as  required  by  the  Act  can 
be  shown,  and  of  that  there  is  no  evidence  here. 
The  case  is  really  governed  by 

Kershaw  v.  Taylor  {vM  sup.), 
Aaquith,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  argamente  their  Lord- 
ships gave  judgment  as  follows  :-^ 

The  LoBD  Chancellob  (Halsbury).  —  My 
Lords :  I  cannot  forbear  from  say  in  ]^  that  1  think 
that  the  circumstances  under  which  this  case 
comes  before  your  Lordships  are  a  little  unsatis- 
factory in  this  respect,  that  we  have  not  all  the 
facts  that  we  might  have  had,  and  all  the  light 
which  might  have  been  thrown  on  the  position  of 
affairs  by  a  more  accurate  description  of  the  pre- 
mises in  respect  to  which  this  matter  arises.  But 
now  that  the  matter  has  been  explained  and  the 
affidavits  carefully  looked  to,  the  question  of  fact 
appears  to  be  clear  that,  apai  t  from  the  defini- 
tions which  are  contained  in  the  Acts  referred  to, 
this  is  undoubtedly  what  everybody  w*  uld  under- 
stand by  and  call  a  sewer.  Assuming,  in  the  nature 
of  things,  that  there  is  a  distinction  between  a 
sewer  and  a  drain  apart  from  that  which  the  Act 
of  Parliament  has  made,  I  have  always  under- 
stood that  a  drain  was  a  private  thing,  but  that  a 
sewer  was  a  public  thing  to  serve  the  purposes  of 
the  public;  and  the  word  "drain"  appears  to 
have  been  selected  under  the  statute  in  order  to 
mark  that  distinction.  Now,  as  a  matter  of  fact, 
this  is  some  contrivance,  ditch,  drain,  call  it  what 
you  will  (I  mean  apart  from  the  technical  meaning 
of  the  word  "  drain  "  in  the  statute),  which  is  an 
artificial  construction,  and  carries  the  sewage  of 
a  very  large  number  of  houses  into  a  pre-existing 
sewer  in  Turin- street ;  and,  first  of  all  as  to  the 
question  of  fact,  I  cannot  entertain  the  smallest 
doubt  that  when  that  was  made,  by  whomsoever 
it  was  made,  everybody  in  the  n«fighbourhood, 
certainly  the  surveyor  of  highways,  the  proper 
officer  of  the  vestry,  must  have  perfectly  well 
known  what  was  being  done.  It  is  not  a  small 
operation:  it  is  an  operation  which  must  have 
been  dooe  certainly  with  public  notice  to  every- 
body ;  they  must  have  taken  up  some  part  of  the 
public  highway,  and  there  must  have  been  con- 
siderable work,  I  should  think,  done  for  the  pur- 
pose of  connecting  that  drain  with  what  is 
admitted  on  all  hands  to  be  an  old  sewer  in 
Turin-street.  I  am,  therefore,  clearly  of  opinion 
that  the  inference  I  should  draw  is  that  it  must 
have  been  known  to  the  local  authority.  We  come 
back  now  to  the  Act  of  Parliament.  If  this  is  a 
sewer,  apart  from  what  has  been  described  as  the 
artificial  system,  a  combined  drain,  it  is  impos- 
sible to  avoid  the  application  of  the  language  of 


the  Act  of  Parliament  that  it  is  vested  in  ihe  vestiy 
aod  is  to  be  repaired  by  them.  There  are  two 
things,  and  only  two  things  so  far  as  I  see,  which 
can  prevent  its  being  vested  in  the  vesfay,  and 
which,  if  they  were  established,  would — ^I  think 
not  in  favour  of  the  private  proprietor,  but  rather 
against  his  will — subject  to  certain  restrictions, 
make  things  which  may  to  some  extent  serve  a 
public  purpose  be  nevertheless  repairable  by  him 
and  at  nis  expense.  Ooe,  of  course,  is,  natarally 
and  justly,  that  where  it  only  applies  to  the 
drainage  of  a  single  house  the  proprietor  must 
connect  his  private  property  with  the  public 
sewer,  and  must  make  and  maintain  that  drsun 
which  runs  into  the  public  sewer  if  it  is  a 
single  house.  Then  comes  an  additional  provi- 
sion that  if  a  ps&ticular  block  of  houses,  a  certain 
number  of  houses,  may  be  more  conveniently  and 
economically  drained  by  one  combined  system  or 
operation,  then,  not  in  aid  of  the  proprietor,  but 
rather  imposing  an  additional  burden  on  him, 
though  it  is  in  one  sense  a  sewer  draining  more 
than  one  house,  nevertheless,  if  an  order  is  made 
by  the  vestry  that  there  shall  be  a  combined  ope- 
I'ation  for  drainage,  then,  notwithstanding  that 
that  does  t  >  som^*  extent  fulfil  what  I  would  call  a 
public  function,  it  is  to  remain  a  drain,  and,  there- 
fore to  be  repaired  by  the  private  proprietor.  It 
is  not  denied  here  that  there  is  no  evidence  of 
any  such  order  making  that  combined  operation 
into  a  drain  and  not  a  sewer ;  and  inasmuch  as 
undoubtedly  the  fact  that  it  drains  more  than 
one  house  gets  rid  of  the  ordinary  meaning  of  the 
word  "  dra  n,"  indeed  of  any  meaning  of  the  word 
"  drain"  even  by  this  Act  of  Parliament  except  by 
that  operation,  it  is  manifest  that  those  who 
insist  upon  its  being  a  drain  and  not  a  sewer 
must  establish  as  matter  of  proof  that  the  order 
of  the  vestry  has  been  made ;  and  I  know  of 
nothing  which  can  avoid  the  exigency  of  the  Act 
of  Parliament,  in  impressing  upon  the  property  that 
particular  quality  unless  an  order  of  the  vestry 
be  properly  made.  It  cannot  be  denied  that 
there  is  no  such  order;  and  I,  for  one,  decline 
to  draw  the  inference  of  fact  that  any  such  order 
was  made,  because  I  do  not  believe  that  it  was 
made;  and  no  tribunal,  I  think,  ought  to  draw 
an  inference  contrary  to  what  they  believe  to  be 
the  fact.  But  it  is  said  the  vestry  themselvef* 
would  have  no  authority  to  do  this  thing  and 
make  this  drain  without  the  sanction  of  the 
Metropolitan  Board  of  Works.  As  to  that,  it 
depends  to  my  mind,  upon  totally  different  con- 
siderations, because  in  that  case  the  vestry,  if 
they  did  it,  would  be  in  one  way  fulfilling  the 
duty  cast  upon  them  by  the  Act  of  Parliament. 
From  the  description  of  these  houses  given  by 
some  of  the  witnesses  in  the  affidavits,  they  were 
certainly  calculated  to  be  very  deleterious  to  the 
health  of  the  inhabitants  generally.  There  were 
cesspools  immediately  behind  the  houses,  the 
liquid  slops  were  thrown  into  the  street,  and  no 
one  could  doubt  that,  invested  as  the  vestry  were 
with  the  powers  of  insisting  upon  what  was  neces- 
sary for  the  health  and  comfort  of  the  inhabi- 
tants, it  was  their  duty  in  some  way  or  other  to 
provide  for  the  drainage  of  these  different  houses. 
Now,  what  we  know  as  a  fact  is  that  the  drainage 
was  altered  from  the  system  which  had  been  pre- 
viously pursued,  and  that  between  thirty  and 
forty  years  ago  the  cesspools  were  filled  up  and 
this  long  line  of  conduit  constructed  which  goei 
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into  the  aewer  in  Turin-street.  I  sHoold  myself 
draw  the  inference  that  that  was  done  either  by 
the  xMiry  itself  or  by  some  other  person,  yery 
likely  by  agreement  between  the  vestry  and  the 
proprietor,  each  of  them  being  desirous,  the  one 
to  make  the  houses  conyenient  and  habitable,  and 
the  other,  the  yestry,  in  fulfilment  of  their  duty 
to  proride  for  the  health  and  sanitation  of  the 
inhabitants  of  their  district.  By  whomsoeyer  it 
was  dome,  it  was  done,  and  as  a  sewer.  It  is  said 
ihai  the  yestry  themselyee  would  not  have  power 
to  do  it  without  the  authority  of  the  Metro- 
politan Board  of  Works.  I  will  assume  for  this 
porpoee  that  as  the  regular  and  proper  course  of 
procedure  they  ought  to  haye  received  the  sanction 
of  the  Metrox)olitan  Board  of  Works ;  but»  if  they 
did  not  do  so,  I  think,  that  although  they  were 
not  fulfilling  their  strict  administrative  duty,  it 
oould  not  be  said  that  it  was  unlawf  uL  They  were 
providing  for  a  duty  which  they  had  to  discharge, 
and  thej  ought  to  give  notice,  to  get  the  sanction 
in  that  sense,  of  the  Metropolitan  Board  of 
Works;  and  I  should  be  disposed,  if  it  were 
necessary,  to  presume  t^t  they  did,  though 
perhaps  not  in  the  regular  way,  get  the  sanction 
and  authority ;  but  the  fact  remains  that  some- 
thing or  another  was  done  at  a  dLstaoce  of  time 
between  thirty  and  forty  years  from  the  present 
time,  which,  jf  it  were  done  by  the  vestry  and  by 
the  authority  of  the  Metropolitan  Board  of 
Works,  was  lawfully  and  properly  done;  and, 
inasmuch  as  there  are  ample  powers  of  inter- 
ference to  prevent  its  being  done  if  it  was  unlaw- 
ful in  the  sense  in  which  I  have  described  the 
word  tmlawf ul,  and  no  such  interference  was  ever 
suggested,  though  from  the  nature  of  the  thing 
done  it  was  necessarily  a  thing  which  must  have 
been  known  and  publicly  known  to  the  autho- 
rities, I  should  come  to  the  conclusion  that  it  was 
done  with  the  sanction  and  authority  both  of  the 
vestry  and  of  the  Metropolitan  Board  of  Works. 
It  seems  to  me,  therefore,  that  one  has  exhausted 
the  whole  ground ;  it  must  be  either  a  sewer  or  a 
private  drain.  I  have  pointed  out  what  appears 
to  me  to  be  a  fatal  blot  in  thb  effort  to  make  it  a 
private  drain.  Therefore  the  only  other  alterna- 
tive is  that  it  must  be  a  sewer;  and  if  it  is  a 
aewer  it  is  to  be  repaired  by  the  proper  local 
authority.  I  think,  therefore,  that  a  mandamus 
ought  to  issue,  and  that  this  judgment  ou^ht 
to  be  affirmed:  and  I  move  your  Lordships 
aocordii^y. 

Lord  BGbbschell. — ^My  Lords:  I  am  of  the 
same  opinion.  The  sewer  as  to  which  this  ques- 
tion arises  clearly  comes  within  the  definition  of 
aewer  in  the  Act  of  1855,  unless  it  be  shown  that 
it  is  taken  out  of  that  definition  by  being  within 
the  definition  of  **  drain."  That  can  only  be 
akown  if  it  be  shown  that  it  was  constructed  by 
reason  of  an  order  of  the  vestry  under  the  pro- 
visions of  sect.  74.  Now,  if  all  construction  of  a 
sewer  had  been  iUegal  unless  by  virtue  of  such  an 
order,  how  far  in  that  case,  in  view  of  the  time 
that  has  elapsed,  it  would  have  been  right  to 
presume  an  order  it  is  not  necessary  to  inquire. 
Bat  it  is  perfectly  manifest  tbab  such  an 
order  is  not  the  only  way  in  which  this  sewer 
could  be  legally  made.  I  think  that  there  is 
Btroi^  evidence  that  no  such  order  was  made, 
becanae  an  order  is  a  thing  of  which  a  record 
would  almost  certainly  be  kept.  Therefore  J 
think  it  is  not  shown,  and  there  is  no  ground  for  I 


presuming,  that  this  combination  was  made  by 
any  order  of  the  vestry.  If  that  be  so,  it  is  a 
sewer  within  the  meaning  of  the  Act.  Then 
sect.  68  prorides  that  all  sewers  thereafter  to  be 
made  shall  be  vested  in  the  vestry.  It  is  not 
disputed  that  if  vested  in  the  vestry  this  is  to  be 
repaired  by  the  vestry.  Therefore  the  only  ques- 
tion is,  whether  it  is  so  vested  in  the  vestry.  Now, 
the  words  are  absolutely  wide  and  unlimited,  "  all 
sewers''  thereafter  to  be  made,  and  it  is  only 
sought  to  cut  down  those  wordis  by  suggesting 
that  it  must  mean  all  sewers  lawfully  made. 
First  of  all  it  is  said  that  this  sewer  could  not  be 

Swf  ully  made  without  the  sanction  of  the  vestry 
)  its  connection  with  their  drainage  system,  and, 
further,  without  the  approval  of  the  Metropolitan 
Board  of  Works.  The  only  eridence  upon  the 
subject  of  whether  there  was  sanction  and 
approval  is  an  affidarit  by  a  gentleman  who  has 
been  vestiy  surveyor  since  1884  in  which  he  says 
that  he  can  fiind  no  record  either  of  sanction  or  of 
an  application  to  the  Metropolitan  Board  of 
Works  in  the  vestry  records.  I  do  not  think  that 
sufficient  to  justify  a  conclusion  that  this  drainage 
arrangement  connecting  with  the  Turin-street 
sewer  was  constructed  without  any  such  sanction 
or  approval  as  the  statute  refers  to.  I  think  that 
when  you  have  such  a  sewer  as  this  draining  this 
street  existing  for  thirty  years  and  more,  and 
especially  in  view  of  the  fact  that  there  is  power 
in  the  vestry  for  the  health  of  the  neighbourhood 
to  compel  owners  of  houses  within  100  feet  of  a 
sewer  to  drain  into  that  sewer,  and  that  therefore 
there  was  power  in  the  vestiy  to  insist  upon  the 
owners  of  these  houses  in  Tyrell-street,  or  at  all 
events  such  as  were  within  100  feet  of  Turin- 
street,  draining  into  the  Turin-street  sewer  each 
by  a  separate  c&ain  (which imder  the  circumstances 
would  manifestly  be  inconvenient),  there  is  every 
reason  for  supposing  that  the  vestiy  would  sanc- 
tion a  combined  system  of  drainage  which  should 
drain  not  only  the  houses  in  Tyrell-street,  which 
the}[  oould  have  compelled  them  to  drain  into  the 
Turin-street  sewer,  out  also  the  general  row  of 
houses  which  it  might  well  have  been  thought  it 
was  for  the  advanta^  of  the  neigbourhood  should 
be  drained,  and  of  which  there  was  perhaps  no  means 
of  compelling  the  drainage  in  so  far  as  they  were 
beyond  100  feet  from  the  Turin-street  sewer  so 
far  as  we  know.  Therefore,  I  think  there  is  in 
this  case  good  ground  for  presuming  that  the 
connection  of  this  sewer  for  draining  the  houses 
in  Tyrell-street  with  the  sewer  in  Turin-street 
received  the  sanction  of  the  vestry,  and,  in  the 
absence  of  any  distinct  proof  to  the  contrary, 
received  the  sanction  of  tne  Metropolitan  Board 
of  Works.  But,  even  if  that  could  not  be  made 
out,  I  do  not  think  that  it  would  follow,  if  the 
sanction  of  the  vestry  was  given,  that  the  sewer 
could  be  held  not  to  be  a  sewer  within  the  meaning 
of  sect.  68  merely  because  the  vestry  had  failed  to 
perform  their  statutory  duty  of  first  submitting 
the  plans  to  the  Metropolitan  Board  of  Works 
and  obtaining  their  sanction.  It  is  quite  true 
that  the  statute  of  1855  says  that  no  new  sewer 
is  to  be  made — I  think  there  it  means  made  by 
the  vestiT — without  the  sanction  of  the  Metro- 
politan Board  of  Works.  The  Act  of  1862 
carries  it  further,  and  provides  that  no  person 
other  than  the  vestry  shall  make  a  new  sewer 
without  the  sanction  of  the  vestry,  and  the  vestry 
shall  not  sanction  the  construction  of  such  sewer 
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till  the  Metropolitan  Board  of  Works  have 
approTed.  But  it  does  not  follow  that  because 
the  requisite  sanctioos  have  not  been  obtained  the 
thin^  coDstruoted  is  not  a  sewer.  The  statnte 
does  not  saj  "all  sewers  thereafter  oonstmcted 
with  the  sanctions  and  approvals  required  bj  this 
Act"  If  it  did,  of  course  the  matter  would  have 
been  clear  that,  unless  such  sanction  or  approval 
had  been  g^ven,  or  was  to  be  presumed  to  have 
been  given,  the  construction  could  not  be  deemed 
a  sewer  within  the  meaning  of  the  Act.  But  the 
Legislature  has  not  said  that,  and  of  course  there 
are  manj  instances  in  which  certain  coosents  are 
I'equisite,  and  the  failure  to  procure  those  assents 
may  be  a  wrongful  Act  on  the  part  of  those  who 
ought  to  have  obtained  them,  where,  nevertheless, 
the  thing  when  done  is  none  the  less  done,  and 
I'egarded  as  a  matter  which  cannot  be  treated  as 
absolutely  void  and  a  nullity  because  the  requisite 
consents  have  not  been  obtained.  So  here,  I 
think,  when  one  looks  at  the  very  words  of  the 
Act  of  1862  itself  it  speaks  of  the  thing,  as  to 
which  the  consents  are  to  be  obtained,  as  a  sewer ; 
and  in  the  language  of  this  legislation  I  think  it 
is  none  the  less  a  sewer  within  the  meaning  of  the 
Act  even  though  that  sewer  may  have  come  into 
existence  without  certain  assents  and  approvals 
which,  as  between  public  bodies,  the  statute 
reauires.  For  these  reasons  I  think  that  the 
judgment  appealed  from  ought  to  be  affirmed. 

Lord  MosBiB  and  Lord  Shand  concurred. 

Order  appealed  from  affirmed    and   appeal 
ditmieeed  vfith  coeis. 

Solicitor  for  appellants,  Robert  Voes, 
Solicitor  for  respondents,  C.  E.  Mortimer, 
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Tuesday,  Nov,  2, 1897. 
(Before  Smith,  Biobt,  and  Collins,  L. JJ.) 

ThB    MaYOB,  AlDEBMEN,    and    BlTBOBSSES  OT 

Ashton-itndeb-Ltnb  V,  Puoh.  (a) 

APPEAL   7BOM   THB    QITBBN'S    BENCH   DIVISION. 

Local  government — Street  repairable  by  inhabi' 
tante  at  large — Paving  expensee — Liability  of 
frontagera — Local  Act — Effect  of  subeeqtient 
genertU     legi'lation  —  Ashton-unaer-Lyne    Im- 

^''ovement  Act  1849  (12  A  13  Vict  o.  xxxv.)-^ 
ublic  Health  Act  1875  (38  ^  39  Vict,  c.  55). 
8$,  149  and  340. 

A  local  Act   passed  in   1849  gave  power  to  the 

*  municipal  corporation  of  a  borough  to  recover 
from  the  frontagers  of  streets  uoithin  tJie  borough 
the  expenses  incurred  by  the  corporaHon  in 
paving  and  othervoise  completing  such  streets. 

The  Public  Health  Act  187b  provides  that  the  urban 
authority  shall  level,  pave,  mstal,  flag,  channel, 
aUer,  and  repair,  at  accession  may  require,  streets 
which  are  highways  repairable  by  the  inhabitants 
at  large. 

Held,  that  this  provision  of  the  Public  Health  Act 

(a)  Eaported  by  E.  MAifUT  Smith,  Eaq.,  BarriitMvaA-lAw. 


did  not  repeal  the  provieions  of  the  local  Acir 
and,  therefore,  the  municipal  corporation  was 
entitled  to  recover-  from  a  frontager  a  share  of 
the  expenses  incurred  by  them  in  paving  a  street 
within  the  borough. 

This  was  sn  appeal  from  the  judgment  of  the 
Queen's  Bench  Division  (Grantham  and  Wright, 
JJ.)  upon  a  special  cane  stated  hy  order  in  the 
action  for  the  opinion  of  the  court  by  consent  of 
all  parties. 

The  plaintiffs  were  the  urban  sanitarj  antho- 
ri^  J  of  the  boron^h  of  Ashton-under-Lyne,  which 
was  incorporated  in  1847 ;  and  the  defendant,  as 
rector  of  the  parish  of  Ashton-under-Lyne,  wu 
the  owner  of  land  and  buildings  abutting  upon  a 
street  called  Mosslej-road,  which  was  within  the 
limits  of  the  borough,  and  was  a  highway  repair- 
able by  the  inhabituits  at  large. 

The  action  was  brought  to  recover  from  the 
defendant  as  such  owner  the  amount  apportioned 
as  his  share  of  the  expenses  incurred  by  the  pbun- 
tiffs  in  paving,  levelling,  flag^g,  and  othrrwiae 
completing  the  said  strMt. 

By  the  Ashton-under-Lyne  Improvement  Act 
1849  (12  &  13  Yict.  c.  xxxv.),  which  repealed  two 
earlier  local  Acts  passed  in  1827  and  182SB,  and 
which,  by  sect.  13,  incorporated  the  Towns 
Improvement  Clauses  Act  1847,  except  so  far  as 
vaned  or  otherwise  provided  for,  it  was  enacted  as 
follows : 

Seot  20.  That  if  any  street  or  part  of  a  street, 
whether  the  same  he  a  pahlio  hif^hway  or  not,  and 
whether  the  same  he  already  or  ehall  at  any  time  here- 
after he  Uid  oat  and  opened  to  the  pnbtio  within  the 
aaid  horongh,  be  not  or  shidl  not  be  eaffioiently  sewered, 
drained,  levelled,  flanrged,  paved,  and  otherinpe  oompMed 
to  the  aatiefaetioa  of  the  mayor,  aldermen,  and  bnigesees, 
it  shall  b«  lawful  for  the  mayor,  aldermen,  and  boigosocB, 
at  any  time  and  from  time  to  time  after  the  paesing  of 
this  Aot,  notwithstanding  the  provieions  cif  Um  Towns 
Improvement  Clauses  Aot  1847,  incorporated  herewith, 
to  order  that  acy  each  street  or  part  thereof  shall  be 
freed  from  obetraotion,  sewered,  drained,  levelled,  flagged, 
paved,  and  otherwise  completed,  according  to  each  plan, 
on  such  level,  in  each  manner,  of  aaoh  materials,  sad 
within  snoh  time  as  they  ahall  direct ;  and  thereapon  the 
respective  owners  of  the  baildings  and  lands  lying  alonx- 
aide  of  or  adjoining  to  anch  street  or  part  of  a  street 
(notwithstandug  any  part  of  saoh  street  may  indode, 
pass  over,  lie  opposite,  or  be  adjacent  to  any  cross  or 
other  street,  or  any  part  thereof)  shall,  according  to 
saoh  plan,  on  each  level,  of  sach  materials,  within 
Bach  time,  and  in  sach  manner  as  shall  be  expreeeed 
in  sach  order,  at  their  respective  chargea  and  ezpenees, 
remove  all  obstmctiona,  and  well  and  saffioiently  sewer, 
drain,  level,  flag,  pave,  and  otiierwise  complete  saeb 
street  so  far  as  the  same  extenda  along  their  reepeotire 
baildings  or  lands ;  and,  in  the  event  of  sach  ownen 
or  any  of  them  making  dafinilt  in  the  doe  ezeoation 
of  each  work  within  snoh  time  as  aforesaid,  the  mayor, 
aldermen,  and  burgesses  may  oaoae  each  work  to  be 
executed,  and  may  recover  the  expense  inoarred  by  them 
in  respect  thereof  in  the  manner  directed  by  the  provi- 
sions of  the  Towns  Improvement  Claoses  Aot  1847 
with  respect  to  ensuring  the  ezeoation  of  the  works 
by  that  or  the  special  Aot  reqoired  to  be  done  by  the 
owners  or  occupiers  of  hoases  or  lands,  so  far  as  soob 
provisions  apply  to  the  recovery  of  the  expense  of  works 
required  to  be  done  by  owners,  and  ezoept  in  so  fsr  as 
such  provisions  authorise  the  recovery  of  aaoh  ezpease 
by  drainage  rates. 

B^  the  Public  Health  Act  1875  (38  &  39  Tict  c 
55)  it  is  provided  as  follows : 
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8«Bt  149.  AH  straeli  bfluff  or  wldeh  at  my  time 
bMome  kif himys  repMiable  by  the  ixihAbitente  at  lurge 
within  amy  nrbea  distziot  .  .  .  shall  rest  in  and 
be  nnder  the  control  of  the  urban  anthority.  The  ubea 
anthoriiy  ehall  from  time  to  time  oanee  all  each  etreets 
to  be  lereUedt  pared,  metalled,  flagged,  channelled, 
■Itored  and  repaired  as  oocauon  may  require ;  they  may 
frcm  time  to  time  canae  the  soil  of  any  each  street  to 
be  raised,  lowered,  or  altered  as  th«y  may  think  fit,  and 
may  plaoe  and  keep  in  repair  fences,  and  posts  for  the 
w$Mj  of  foot  passengers. 

Sect  840.  Where  within  the  district  of  a  local  autho- 
rity any  local  Act  is  in  force,  providing  for  purposes  the 
lame  as  or  simiUurto  the  purposes  of  this  Act,  proceed- 
iBgs  may  be  instituted  at  the  discretion  of  the  autho- 
rity or  person  instituting  the  same  either  under  the 
local  Act  or  this  Act,  or  under  botii,  subject  to  these 
qsalifications :  (1)  That  no  person  shall  be  punished  for 
tiiesame  ofFence  both  under  a  local  Act  and  this  Act ; 
sad  (2)  that  the  local  authority  shall  not,  by  reason  of 
any  local  Act  in  force  within  tiieir  district,  be  exempted 
from  the  performance  of  any  duty  or  obligation  to  which 
th^  may  be  subject  under  this  Act. 

Sect.  341.  All  powers  given  by  this  Act  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any 
other  powers  conferred  by  Act  of  Parliament,  law,  or 
onstom,  and  such  other  powers  may  be  exercised  in 
the  same  manuer  as  if  this  Act  had  not  passed;  and 
nothing  in  this  Act  shall  exempt  any  person  from  any 
penalty  to  which  he  would  have  been  subject  if  this  Act 
bad  not  passed.    .    .    . 

On  the  10th  April  1889,  Mossley-road  beinff 
then  not  siii&oiently  paved,  flagf;«d,  and  oompletcM 
to  the  satiBfaction  of  the  plamtiif  corporation, 
ihej  in  ponnanoe  of  sect.  20  of  the  Ashton-nndw 
Lyne  Improvement  Act  1849  ordered  that  the 
carriage-way  shonld  be  concreted  and  pared  with 
mnito  sets,  and  that  the  footways  should  be 
lerbed  and  flagged,  and  they  gave  notice  to  the 
frontagers  reqmrin^  them  to  &  the  work. 

The  fironta^ers  did  not  do  any  of  the  work,  and 
upon  the  expiration  of  the  time  named  in  the 
notices  the  corporation  did  the  work,  and  appor- 
tioned the  en>en8e8  among  the  frontagers. 

The  defenoBnt  failed  to  pay  the  amonnt  appor- 
tioned to  him,  and  the  corporation  thereupon 
commenced  the  present  action  to  recover  the 
amoont. 

The  Qneen's  Bench  Division  (Grantham  and 
Wriffht^  J  J.)  g^ve  judgment  for  the  defendant. 

The  corporation  apj^aled. 

Sir  B.  T.  Beid,  Q.C.  and  WUUam  Graham  for 
the  corporation. — Sect.  20  of  the  local  Act  is 
not  rep«ded  by  the  general  provisions  of  sect.  149 
of  the  Public  Health  Act.  There  is  no  inconsis- 
tency between  the  two  sections.  Sect.  149  pro- 
vides that  the  local  authority  "  shall  cause  the 
work  to  be  done;  that  is,  perfectly  consistent 
with  the  provisions  of  sect.  20  that  the  corporation 
may  order  the  frontagers  to  do  it.  This  is  a  case 
in  which  the  court  should  apply  the  general  prin- 
ciple ol  law  that  a  general  Act  of  Parliament  is 
not  held  to  repeal  a  special  Act  unless  it  does  so 
expressly  or  is  necessarily  inconsistent  with  it : 

London    and     BlaekwaU    RaiUoay     Company   v. 

The  LimoKou9€  Digtrict  Board  of  Worhsj  3  E.  &  J. 

IW; 
Thorpo    V.    Adams,  28   L.   T.  Bep.  810;  L.   Bep. 

6  C.  P.  125 ; 
Maxwell  on  the  Intexpretation    of    Statutes,  3rd 

edit,  p.  242. 

Sect  340  of  the  Public  Health  Act  supports  this 
contention  because  it  shows  the  intention  of  the 
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Leg^sllkture  that  previous  local  Acts  should  not 
be  repealed. 

Ma>einarran,  Q.O.  and  B,  Cunningham  Olen  for 
the  defendant.---Sect.  20  never  applied  to  high- 
ways repairable  by  the  inhabitants  at  large ;  out 
if  it  did,  and  in  so  far  as  it  did,  the  application  of 
it  to  such  a  highway  is  taken  away  by  the  Public 
Health  Act.  Tne  duty  imposed  on  local  authorities 
b^  sect.  149  of  that  Act  is  inconsistent  with  a 
right  to  demand  the  expense  from  other  persons. 

Sir  B.  T,  Beid,  Q,C.  in  reply. 

Smith,  L.J. — I  have  arrived  at  the  conclusion 
that  this  judgment  must  be  reversed.  There 
cannot  be  a  doubt  that  under  sect.  20  of  this 
local  Act  of  1849  the  defendant  as  a  frontager  is 
liable  to  contribute  towards  the  expenses  incurred 
by  the  plaintiffs  in  flagging  and  channelling 
Mossley>road.  But  it  was  contended  that  this 
section,  so  far  as  it  relates  to  highways  repairable 
by  the  inhabitants  at  large,  was  repealea  by  the 
PubUc  Health  Act  1875.  The  Public  Health  Act 
1875  is  a  ffeneral  Act.  Reference  has  been  made 
to  Maxwdl  on  the  Interpretation  of  Statutes  to 
show  how  far  a  general  Act  can  be  taken  to  repeal 
a  special  Act,  and  undoubtedly  the  primd  facie 
rule  is  that  a  general  Act  does  not  affect  a  special 
Act  unless  there  can  be  found  in  it  an  indication 
of  the  intention  of  the  Legislature  to  deal  with 
the  special  Act  in  some  way  or  other.  But  it 
will  lie  sufficient  for  me  to  I'ead  a  passage  from 
the  judgment  of  Paee  Wood,  Y.G.  m  the  case  of 
London  and  Blackwau  Bailway  Company  y.  The 
Board  of  Work$  for  Limehovse  District  (3  K.  Sl  J. 
123),  wMch  I  have  always  thought  is  as  good  an 
exposition  of  the  reason  why  a  general  Ad;  is  not 
held  to  i]<^peal  &  special  Act  as  can  be  found  in  the 
books.  Tne  passage  is  shorty  and  I  will  read  it : 
"  The  Legislature,  in  passing  a  special  Act,  has 
entii'eljr  in  its  oonsideration  some  special  power 
which  IS  to  be  delegated  to  the  body  applyinf^^  for 
the  Act  on  public  ^rounds ;  and  the  preamble  of 
every  statute  of  this  kind  contains  a  recital  of 
its  being  for  the  public  convenience  that  the 
particular  powers  snould  be  granted.  When  a 
general  Act  is  subsequently  passed,  it  seems  to  be 
aneoessaxT  inference  that  the  Legislature  does 
not  intend  thereby  to  regulate  all  cases  not  spe- 
cially brought  before  it ;  but»  looking  to  the  seneral 
advantage  of  the  community,  without  relerence 
to  particular  cases,  it  gives  large  and  general 
powers,  which  in  their  generality  might,  except 
for  this  very  wholesome  rule  of  interpreting 
statutes,  override  the  powers  which  upon  con- 
sideration of  the  particular  case  the  Legislature 
had  before  conferred  by  the  special  Act  for 
the  benefit  of  the  public."  There  the  learned 
Yice-Ghancellor  gives  the  reason  of  the  rule 
that  a  general  Act  does  not  by  implication 
repeal  a  special  Act.  Other  cases  might  be 
cited  in  support  of  this  rule,  as  for  instance  the 

J'udgment  of  BoviU,  C.J.  in  Thorpe  y.  Adame  (23 
J.  T.  Bep.  810 ;  L.  Bep.  6  G.  P.  125),  but  I  need 
not  refer  in  detail  to  any  of  them.  There  is 
another  circumstance  here  which,  to  my  mind, 
tends  largely  to  show  clearly  that  the  Legislature 
did  not  intend  >>y  the  Pubbc  Health  Act  1875  to 
repeal  thA  special  legislation  of  1849.  On  looking 
at  sects.  340  and  341  of  the  Public  Health  Act 
1875,  it  seems  to  me  abundantly  clear  that  the 
intention  of  the  Lefidslature  was  that  lo(*al  Acts, 
such  as  this  one  of  1849,  should  remain  untouched 
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by  the  ffeneral  Act.    In  my  jud^^ent  the  appeal 
snooldbe  allowed  with  costs. 

BiOBT,  L.J. — I  am  of  the  same  opmion.  As 
regards  the  operation  of  the  PabUe  Health  Act 
1875  on  this  local  Act  I  have  not  entertained  the 
remotest  donbt.  The  Public  Health  Act  1875  is 
a  general  Act  containing  general  proYisionp,  but, 
though  these  provisions  maj  operate  diiferently 
from  some  local  Act,  thej  are  not,  according  to 
the  well-known  rule  of  law,  to  be  taken  as,  for 
that  reason,  repealing  the  local  Act.  Now  sect 
148  of  the  Pubhc  Health  Act  1875  imposes  a  dutj 
upon  the  local  authority  to  cause  certain  work  to 
be  done,  but  that  provision  does  not  conclude  the 
question  who  is  to  pay  for  the  execution  of  the 
works.  It  maj  ver^  well  be  that,  if  the  local 
authority  cannot  pomt  to  some  one  else  as  being 
liable  to  pay,  the  result  will  follow  that  the 
expenses  will  have  to  be  paid  out  of  funds  in 
their  own  hands,  as  local  authority.  But  if  they 
can  point  to  other  persons  as  liable  to  contribute 
to  the  expenses  under  a  local  Act,  I  do  not  see 
the  slightest  ground  for  arg^ng  that  the  rieht 
ffiven  to  the  local  authority  under  their  local  Act 
has  been  taken  away  by  sect.  149  of  the  Public 
Health  Act.  But  then,  looking  further  on  in  the 
Act,  we  find  that  ihe  case  of  private  Acts  is  not 
left  to  the  general  law,  but  is  dealt  with  expressly 
by  sect.  340.  The  local  authority  can  proceed 
under  their  private  Act,  if  there  is  one ;  it  is  not 
to  be  compelled  to  proceed  under  this  public  Act, 
and  is  not  confined  to  ^e  public  Act  in  any  way. 
I  agree  that  tiie  second  proviso  upon  tbe  general 
woras  of  sect.  340  does  not  show  that  there  was 
any  such  intention  to  repeal  such  an  Act  as  t^t 
of  1848.  In  fact,  taking  the  whole  section 
together,  it  seems  to  me  to  show  quito  plainly 
that  local  Acts  are  preserved.  The  section  says, 
in  effect,  that  if  there  be  private  Acts  providing 
for  the  same  or  similar  things,  the  local  authority 
may  proceed  under  them,  but  with  this  proviso, 
that  the  existence  of  the  private  Acte  cannot  be 
set  up  by  the  local  authority  as  an  excuse  for 
evading  the  obligation  thrown  upon  them  under 
this  Act.  I  agree  that  sect.  20  of  the  local  Act 
has  not  been  repealed  by  the  Public  Health  Act 
1875,  and  that  the  judgment  of  the  court  below 
ought  to  be  reversed. 

Collins,  L.J. — I  am  of  the  same  opinion,  and 
but  that  we  are  differing  from  the  decision  of  the 
court  below,  I  should  not  consider  it  necessary  to 
add  anything  myself.  The  question  is  whether 
sect.  20  of  the  local  Act  has  been  repealed  by 
the  Public  Health  Act  1875.  Have  the  general 
provisions  of  sect.  148  of  that  Act  of  1875  which 
throw  upon  the  local  authority  expenses  of  this 
kind  in  the  case  of  highways  repairable  by  the 
inhabitante  at  large,  impliedly  repealed  the  special 
provisions  of  sect.  20  of  the  private  Act  P  I  can 
only  say  that  I  entirely  agree  both  in  the  reasons 
ffiven  and  the  conclusions  arrived  at  b^  my 
learned  brothers.  I  think  the  case  falls  directly 
within  the  principle  enunciated  by  Page  Wood, 
y.G.  in  The  London  and  Blaehwall  Railioay  Com- 
pami  V.  The  LimeKouse  District  Board  of  Works 
(3  it.  &  J.  123),  and  therefore  I  have  nothinff 
further  to  add.  But  even  if  this  were  not  enough 
to  decide  this  case,  as  I  think  it  is,  the  express 
words  in  the  saving  clauses  of  secte.  340  and  341 
of  the  Public  Health  Act  1875  make  the  matter  to 
my  mind  abundantly  clear.         ^^^^^  ^j^^^ 


Solicitors  for  the  plaintiffs.  Sharp,  PaHcer, 
Pritehoirdy  and  Barham,  for  C  €hrtsi3te,  Asktcm- 
under-Lyne. 

Solicitors  for  the  defendant,  Bower,  CoUon,  and 
Bowery  for  H.  G.  HaU,  Ashton-uoder-Lyne. 


HOUBS    OF    IiO&DS. 

Dee.  10,  12,  16,  and  17,  1885;  March  25,  26,29, 
anddO^AprUl  and2,June  3,  and  Dec.  14, 1897. 

(Before  the  Lord  Chakcellob  (Halsbury), 
Lords  Watson,  Ajshboxtbnb,  Hbbschell, 
Macnaghtbn,  Mobbis,  Shakd,  Davby,  and 
James  of  HsBEroBD.) 

Allen  i;.  Flood  and  another,  (a) 

on  appeal  from  the  court  of  appeal  IV 

ENGLAND. 

Action — Cause  of  action — Malice — Motive — ^Pft>- 
euring  discharge  of  servani. 

Where  an  act  is  lawful  in  itself  the  moHve  vfiik 
which  it  is  done  is  immaterial.  To  induce  a 
master  to  discharge  a  servant,  if  the  discharge 
does  not  involve  a  breach  of  contract,  or  to  induce 
a  person  not  to  employ  a  servant,  though  done 
maliciously,  and  resulting  in  injury  to  the  servaKt, 
does  not  give  him  any  cause  of  action. 

Judgment  of  the  court  below  reversed  {the  Lord 
dnaneeUor  (Halsbury),  Lords  Ashbourne  and 
Morris  dissenting). 

Keeble  V.  Hickeringill  (11  East,  574,  n.)  andLumlsj 
V.  Gje  (2  E.  &  B.  216)  discussed  and  explained ; 
Temperton  v.  Russell  (69  L.  T.  Bep.  74 ;  a893) 
1  Q.  B.  715)  disapproved. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.K.,  liopes  and  Bigbj, 
L.JJ.),  reported  in  73  L.  T.  Eep.  161 ;  (1895) 
2  Q.  B.  21,  refusing  an  application  for  a  new  trial 
in  an  action  tried  before  Kennedy,  J.,  in  which 
the  respondents  were  plaintiffs  and  the  appellant 
defendant,  on  the^  ground  of  misdirection ;  and 
also  affirming  the  judgment  of  the  learned  judge 
upon  further  consideration. 

The  judgment  of  Kennedy,  J.  is  reported  in  72 
L.  T.  Rep.  589. 

The  following  statement  of  the  facts  is  taken 
from  the  opioion  of  Hawkins,  J. : — 

The  plaintiffs,  Flood  and  Taylor,  were  ship- 
wrights, who  for  several  years  preyious  to  tbe 
month  of  April  1894  had  oeen,  and  then  were, 
pursuing  their  calling  in  the  port  of  London, 
each  having  served  an  apprenticeship  to  that 
calling  with  the  Glengall  Iron  Company,  under 
the  superintendence  of  Mr.  Edmonds,  the  foreman 
of  the  company's  works  at  their  Regent  Dock. 
As  apprentices  they  were  taught^  as  part  of  the 
calling  of  shipwrights,  to  do  both  wood  and  iron 
work  to  all  kinds  of  ships — ^wooden,  composite, 
and  iron.  In  the  northern  ports  of  England  the 
wood  and  iron  work  is  almost  universally  done  bj 
separate  sets  of  men ;  the  same  practice  prevails 
in  some  of  the  London  docks,  among  them 
the  Glengall  Company's  Regent  Dock,  where 
ships  of  all  kinds  are  docked  and  repaired. 
There  are,  however,  'other  of  those  docks, 
among  them  Mills  and  Knight's  Nelson  Dock 
at  Rotherhithe,  in   which  both  wood  and  iron 
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work   are   usuallj    done    by   the    same     ship- 
wrights.   There  the  plaintiffs  sometimes  found 
employment.    At  the  Glengall  Regent  Dock  they 
were  also  frequently  employed,  but  there,  from 
fint  to  last,  they  worked  at  wood  work  only,  and 
they  were  so  working  on  the  morning  of  the  13th 
April  1894,  on  the   fifam  WeUer,  then    in  dock 
for  repairs.    They  had  been  taken  on  "for  the 
job  **  of  such  repairs  on  the  12th  April,  and  were 
it  work  with  twenty-two  other  shipwrights  simi- 
larly occupied,  a  body  of  iron  workers  commonly 
called  "  boilermakers    being  exclusively  engaged 
for  the  iron  work.    The  terms  upon  which  both 
tiie  plaintiffs  and  the  boilermakers  were  employed 
were  the  usual    and  customary  terms  of  such 
employment — viz.,  they  were  hired  and  engaeed 
for  the  job,  and  were  entitled  to  come  back  day 
by  day  untQ  it  was  finished,  or  until  they  were  dis- 
charged by  their  employers,  in  the  event  of  the 
work  slackening  (when,  of   course,  less    hands 
would  be  required),  or  for  other  just  cause,  e.g., 
disobedience  or  misconduct.    This  contract  was 
ui  eTiflting  contract  on  the  13th  April.    It  was 
taken  for  granted  by  both  parties  that  it  could 
legally,  in  the  absence  of  one  of  such  events,  be 
capridonsly  terminated  at  the  mere  will  of  the 
employer;  but  the  defendant  himself  stated  that 
thoe  was  no  corresponding  option  in  the  men  to 
leave  their  work  at  their  mere  pleasure.    "The 
men,"  said  Allen, "  must  not  do  so  without  tangible 
reaBons."    The  job  on  the  Sam  WeUer  lasted,  in 
&ct,  about  a   fortnight,  and    there  was  every 
reuaa  to  suppose  the  plaintiffs  would,  but  for  the 
interference  of   the  defendant^  have  been  con- 
tinued upon  it  until  it  was  finished.    They  were 
venr  good  shipwrights  of  excellent  character,  and 
had  always  Mhaved  themselves,  and  done  their 
work  properly   and    satisfactorily.     They  were 
members  of  the  Shipwrights'  Provident  Union,  a 
union  consisting  of  a  comparatively  small  number 
of  men,  and  confined  to  shipwrights  of  the  port 
of  London.    The  defendant  was  b^  trade  a  boiler- 
maker,  and  at  the  time  in  question  was  residing 
in  the   East   India-road,   London.     He  was    a 
member  and   the   London    delegate   of  a  very 
powerful  society  called  **  The  Independent  Society 
of  Boilermakers  and  Iron  and  Steel  Shipbuilders," 
consisting  of  about  40,000  members.    He  was  not 
employed   on   the    Glengall    Company's  works. 
About  100  of   these  bouermakers,  members  of 
this  society,  were,  in  April  1894,  employed  b^  the 
Qbngall    Company    on    iron    work  exclusively, 
great  numbers  of  them  at  the  Regent  Dock  on 
the  Bam  WeUer,  the  rest  at  the  company's  wet 
docks  and  other  places.      There  had   been   no 
collisum  between  plaintiffs  or  their  colleagues  on 
the  job  and  the  iron  workers,  or  any  of  them. 
But  it  was  a  fact  that,  for  a  period  of  four  montli^s, 
terminating  on  the  11th  April,  the  two  plaintiffs 
had  been  workine  at  the  Nelson  Dock  of  Mills 
and  Knight,  and  that  fact  became  known  to  a 
man  named  Elliott,    a  member   of  the   Boiler- 
makers' Society,  and  one  of   those  working  in 
iron  work  on  the  Sam    WeUer.    On  the  morn- 
ing of  the    13th    April  the   defendant,  at  the 
request  of  EUiott,  came  to  see  him  at  the  Regent 
Dock,  and  had  some  conversation  with  him  respect- 
ing the    plaintiffs.      He    afterwards    had   an 
interview    with    Mr.    Halkett,     the    managing 
director  of  the  Glengall  Company,  in  his  office. 
The  defendant    commenced   the    interview    by 
saying  that  he  had  received  word  by  some  of  the 


boilermakers  working  in  the  company's  yard  that 
they  wanted  to  see  mm,  and  that  he  had  had  ah 
interview  with  them,  and  they  told  him  that  the 
company  had  two  shipwiights  engaged  in  their 
employment  who  were  known  to  nave  done  iron 
work  oefore  in  Mills  and  Knight's  yard;  and 
that,  unless  those  two  men  were  discharged  from 
their  employment  that  day,  all  the  boilermakers 
belonging  to  the  society  would  on  that  day  leave 
off  work.  Mr.  Halkett  said  that  it  was  very  hard 
to  be  interfered  with,  and  that  the  men  were  not 
doing  iron  work  in  the  companjr's  yard  The  defen- 
dant thereupon  said :  "  We  are  doing  our  best  to 
put  an  end  to  the  practice  of  doing  iron  work  by 
shipwrights,"  addmg  that  it  was  not  from  any 
ill-feeling  against  the  employers,  nor  against  any 
men  in  particular,  but  that  they  had  made  up 
their  minds  that,  wherever  it  was  Known  that  any 
shipwrights  had  been  engaged  doing  iron  work, 
the  boiWmakers  would  cease  work  on  the  same 
ship  on  the  same  employment,  "and  that  they 
would  be  withdrawn  from  every  ship  or  every 
job  upon  which  they  were  engaged."  With 
regard  to  Flood  and  Taylor,  he  said  that  these 
men  were  known,  and  wherever  they  were 
employed  the  same  action  would  be  teJcen  there 
as  in  that  place.  "  You  have  no  option ;  if  you 
continue  to  engage  tJiese  men,  our  men  will 
leave,"  or  "  will  oe  called  out."  There  was  some 
uncertainty  whether  the  last  few  words  were  the 
precise  words  used ;  but  he  used  the  words  "  our 
men,"  referring  to  the  members  of  the  Boiler- 
makers' Society.  Mr.  Edmonds  was  present  in 
Mr.  Halkett's  office  during  the  greater  part 
of  this  interview.  This  was  his  account  of  it : 
"  Mr.  Halkett  sent  for  me,  and  when  he  got  to 
the  room  he  said, '  Mr.  Allen  has  come  here,  and 
says  that  if  those  two  men.  Flood  and  Taylor,  are 
not  discharged,  all  the  iron  men  will  knock  off 
work  or  be  called  out '  (I  will  not  be  sure  which 
term  he  used).  I  asked  Mr.  Allen  the  reason  why. 
He  said,  because  those  two  men  had  been  working 
at  Mills  and  Knight's  on  iron  work.  I  told  him 
I  thought  it  was  very  arbitrary  on  his  part  to  do 
anything  like  that;  I  thought  it  was  not  right 
that  Muls  and  Knight's  sins  should  be  visited 
upon  us,  for  the  reason  that  we  were  not  employ* 
ing  the  shipwrights  on  iron  work,  and  never  had 
done  so,  at  the  GlengalL  He  said  that  the  men 
would  be  called  out  from  any  yard  they  went 
to."  In  consequence  of  that  interview,  Mr. 
Halkett,  in  Alien's  presence,  then  and  there  gave 
instructions  that  they  were  to  be  dischar^d,  and 
not  employed  any  more  until  the  thing  was 
settled,  and  told  Mr.  Edmonds  if  he,  when 
engaging  men,  knew  of  any  shipwrights  having 
been  working  on  iron  work  elsewhere,  for  the 
sake  of  peace  and  quietness  for  themselves,  he  was 
not  to  employ  them.  On  that  same  day  Flood 
and  Taylor  were  discharged,  and  were  not  again 
employed  by  the  Glengall  Company,  except  for 
thiee  hours  in  mei'ely  docking  a  ship  at  another 
dock  on  the  following  day. 

Dec.  10,  12, 16,  and  17,  1895.-— The  case  came 
on  for  argument  before  the  Lord  Chancellor 
(Halsbury ),  Lords  Watson,  Herschell,  Macnaghten, 
Morris,  Shand,  and  Davey. 

Cohen,  Q.C.,  Bobson,  Q.C.,  and  E.  Morten  ap- 
peared for  the  appellant,  and  argued  that  there  is 
a  distinction  between  inducing  an  employer  to 
discharge  a  servant  whom  he  had  a  right  to  dis- 
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charge,  and  indncmg  liim  to  break  a  contraoi. 
In  the  former  case  to  give  rise  to  a  cause  of  action 
there  mast  be  actual  malice  to  the  individual,  of 
which  there  is  no  evidence  in  this  case.  In  the 
case  of  Tempertan  v.  BwseU  (69  L.  T.  Rep.  78 ; 
(1892)  1  Q.  B.  715),  on  which  the  court  below 
relied.  Smith,  L.J.  specially  excepted  the  case 
where  there  was  no  breach  of  contract,  which  is 
this  case,  and  therefore  that  decision  has  no  ap- 
plication. Bowen  v.  Hall  (44  L.  T.  Kep.  75;  6 
Q.  B.  Div.  333)  was  also  a  case  of  contract,  as  was 
Lurrdey  v.  Oye  (2  £.  &  B.  216),  which  it  followed. 
See  also  the  notes  to  Ashbv  v.  White  (1  Sm.  L.  0.). 
Here  the  respondents  had  no  legal  right  to  con- 
tinued emplojment,  and  ihe  appelant  was  in  no 
legal  rdation  to  them,  and  theimore  they  have  no 
right  of  action  aeainst  him  however  maucious  his 
action  may  have  been.  A  malicious  motive  gives 
no  cause  of  action.    See 

Corporation  of  Bradford  v.  PiclcleM^  73  L.  T.  Bep. 
353 ;  (1895)  A.  C.  587. 

There  was  no  evidence  of  personal  ill-will  here, 
but  only  of  jealousy  of  a  tiade  practice  to  which 
the  appellant  wished  to  put  a  stop.    See 

Jenhwuon  v.  NeUd,  8  Times  L.  Bep.  540  ; 

Connor  v.  Kent,  65  L.  T.  Bep.  573 ;  (1891)  2  Q.  B. 

545 ;  And  the  oaeee  of 
HiUon  V.  EclcereUy,  6  E.  &  B.  47  ;  and 
WaUhy  v.  Anley,  3  E.  &  E.  516 ;  30  L.  J.  121, 

M.  C.,  there  dted. 

The  whole  question  was  carefully  considered  in 
the  case  of 

Mogul  Steamship  Comptmy  v.  Macgregory  66  L.  T. 

B^.  1 ;  (1892)  A.  C.  25,  in  this  Honse  and  in  the 

Conrt  of  AppeaL 

KeehU  v.  HickeringiU  (11  East,  57^  n.),  which  is 
much  relied  upon,  only  contains  dicta  which  do 
not  apply  to  this  case.  The  appellant  has  not 
prevented  the  respondents  from  exercising  any 
legal  right,  and  has  violated  no  right  or  duty.  No 
case  haa  gone  so  far  as  to  decide  tliat  to  induce  a 
man  not  to  enter  into  a  contract  gives  a  cause  of 
action. 

Law8<m  Walton,  Q.O.  and  Bufue  leaaes,  for  the 
respondents,  contended  that  the  respondents  had 
been  molested  in  the  exercise  of  their  lawful 
rights  by  the  union  of  which  the  appellant  was 
an  officer.  The  employers  did  not  act  as  volun- 
tary asents,  but  were  intimidated  by  the  union, 
which  IS  a  strong  body.  No  objection  was  taken 
to  what  the  respondents  were  doing  at  the  time, 
but  to  what  they  had  done  elsewhere  as  a  matter 
of  the  policy  of  this  union.  The  respondents  had 
a  right  to  do  this  work,  and  the  appellant 
hindered  and  impeded  them  without  lawful 
excuse.  The  officers  of  an  association  such  as 
a  trade  union  have  no  right  to  prevent  individuals 
from  following  their  lawful  calling.  The  law  is  laid 
down  in  Keehle  v.  HickeringiU  (11  East,  574,  n.), 
which  has  been  recognised  as  good  law  in  sub- 
sequent cases.    See 

Carrington  v.  Taylor,  11  East,  571 ; 
Hannam  t.  Mochett,  2  B.  &  C.  934 ; 
IbboUwi  V.  Feat,  12  L.  T.  Bep.  313 ;  3  H.  &  C.  644. 

See  also 

Mogul  Steamehip  Company  v.  Macgregor  {uhi  sup.). 

The  act  of  the  appellant  was  wrongful  in  itself, 
and  involved  injury  to  the  respondents.  The 
employer  was  in  fact  coerced.  Beg,  v.  Druiit  (10 
Cox  C.  0.  592)  and  Beg,  v.  Bunn  (12  Cox  0.  0. 


316)  were  dissented  from  in  Connor  r,  Kent  (65 
L.  T.  Rep.  573 ;  (1891)  2  Q.  B.  545),  but  the 
statutes  34  &  35  Yict.  c.  32,  the  Criminal  Law 
Amendment  (Yiolenoe)  Act  1871,  and  the  con- 
spira^and  Protection  of  Proper^  Act  1875  (38 
&  39  Vict.  c.  86)  only  affect  criminal  law,  and  not 
civil  rights,  and  the  civil  remedy  for  molestation  is 
left  untouched.  As  to  menaces,  see  per  Lord 
Russell,  C.J.  in  Beg.  v.  Tandinean  (72  L.  T.  Bap. 
155 ;  (1895)  1  Q.  B.  706).    See  also 

O^NeOl  V.  Longman,  4  B.  A  S.  376. 

An  act  not  wrongful  in  itself  may  amount  to 
molestation  : 

Beg,  V.  Walton,  L.  A  C.  288. 

See  also 

Biding  v.  Smith,  34  L.  T.  Bep.   500 ;  1  Ex.  Dir. 

91; 
Gregory  v.  Brunewiek,  6  M.  A  G.  805 ; 
Qreen  v.  General  Om/nibue  Company,  7  C.  B.  N.  S. 

290. 

Where  independent  rights  are  exercised  together, 
each  must  so  exercise  his  own  rights  as  not  to 
injure  others. 

Cohen,  Q.C.  was  heard  in  reply. 

Their  Lobdshipb  required  further  argument, 
and  on  the  25th,  26th,  29th,  and  30th  March  and  the 
1st  and  2nd  April  1897,  the  case  was  re-argoed 
before  the  same  noble  and  learned  Lords,  with 
the  addition  of  Lord  Ashbourne  and  Lord  James 
at  Hereford.  The  judges  were  summoned,  and 
Hawkins,  Mathew,  Cave,  North,  Wills,  Grantham, 
Lawrance,  and  Wright,  JJ.  attended  at  the 
hearing.  ^ 

Cohen,  Q.C.  Bobson,  Q.C.  and  E,  Morten  for  tiie 
appellant,  ai^ed  that,  as  the  contract  of  sernoe 
between  the  respondents  and  their  employen 
terminated  at  the  end  of  each  day,  no  contract 
was  broken  by  a  refusal  to  renew  the  employment, 
and  no  cause  of  action  arose.  It  cannot  be  main- 
tained that  a  perf ectiy  lesal  act  can  be  made 
illegal  by  the  motive  of  the  person  who  does  it: 

Corporation  of  Bradford  v.  Pickles  {ubi  8%ip,), 

Temperton  v.  Buaeell  (ubi  eup,)  was  misunderstood 
in  the  court  below,  and  does  not  apply.  ^  The 
ground  of  Lopes,  L.  J.'s  judgement  is  inconsistent 
with  that  of 

Lumley  v.  Oye  {ubi  sup,). 
The  cases  only  go  to  the  extent  of  showing  th^t 
it  is  actionable  to  induce  a  person  to  break  a  con- 
tract: The  only  cases  in  which  the  motives  affect 
the  character  of  an  act  are  cases  of  defamation. 
It  was  not  coercion  to  inform  the  employer  that 
if  he  employed  the  res];>ondents  other  workmen 
would  leave  his  employment.  Motive  cannot 
rxaike  a  legal  action  illegal.  A  jury  have  no  ri^ht 
to  inquire  with  what  motive  a  man  exercised  a 
perfecti^  legitimate  right.  Provided  that  a  man 
Keeps  within  the  law,  he  has  a  right  to  do  what  he 
thinks  best  for  his  own  interest,  no  matter  how 
injurious  it  may  be  to  his  rivals  in  trade : 

Mogul  Steamship  Company  v.  Macgregor  (ubi  <vp.)< 

As  long  as  he  does  not  break  a  contract  a  man 
has  a  right  to  leave  his  employment,  and  to 
refuse  to  associate  with  fellow  workmen  whom  he 
does  not  like.  His  motives  are  immaterial,  but 
he  was  at  liberty  to  inform  the  employer  throogh 
the  appellant  as  his  8];>okesman  why  he  took  that 
course. 
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LttW9on  Walton,  Q.O.  and  Bufus  I$aac§,  for  the 
retpondentB,  urged  that»  where  any  right  was 
infringed  by  the  act  of  another,  the  person 
injured  was  entitled  to  reoorer  damages,  unless 
the  person  who  did  the  act  ooold  show  that  he 
aotea  in  the  legal  exercise  of  a  right,  or  the  leg^ 
discharge  of  a  duty.  The  oases  establish  that  a 
malicious  motiye  may  convert  a  legal  act  into  an 
illegal  act  for  which  damages  may  be  recovered : 

LumUy  t.  Oy«  {ubi  sup.) ; 

Qibbt  T.  Piks,  9  M.  &  W.  351 ; 

Keeble  y.  Hick&ringiU  {uhi  sup.) ; 

Qreen  t.  Chneral  Omnibui  Company  {ubi  sup.) ; 

The  SehodUnaster^s  caM,Ydar  Book,  11  Hen.  4,  fo.  47, 

pL21; 
TarUton  y.  ITQawleyj  Peake,  270. 

These  cases  show  that  it  is  actionable  to  molest  a 
man  in  his  business.  Here  the  evidence  shows 
that  the  appellant  threatened  to  bring  about  a 
combination  among  the  men  to  put  pressure  on 
the  employers  to  discharge  the  respondents.  He 
went  beyond  persuasion  and  ooeroed  the  employers. 
It  amounted  to  intimidation.  He  not  only  acted 
contraiy  to  the  directions  of  his  principals,  but 
made  actual  misrepresentations  to  the  manager 
as  to  the  probable  action  of  the  men,  which  is 
eridence  ox  actual  malice.  See  per  Lord  Holt, 
CJ.in 

AsKbv  V.  White  {ubi  sup.). 
Bobson,  Q.O.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
sbips  propounded  the  following  question  of  law  to 
the  learned  judges : 

**  Assuming  the  evidence  given  by  the  plaintiff's 
witnesses  to  be  correct,  was  there  any  evidence  of 
scause  of  action  fit  to  be  left  to  the  jury  ?  " 

The  Judges  asked  for  time  to  consider  the 
question. 

June  3. — The  Judges  delivered  their  opinions  as 
follows : — 

Hawkins,  J. — My  Lords :  At  the  close  of  the 
argnments  upon  tms  appeal  in  your  Lordships' 
House  Her  Majesty's  judges,  then  in  attendance, 
were  requested  by  ^our  Lordships  to  answer  this 
question :  "  Assummg  the  evidence  given  by  the 
plaintiff's  witnesses  to  be  correct,  was  there  any 
evidence  of  a  cause  of  action  fit  to  be  left  to  the 
jury  ?  "    My   answer  is,    "  There  was."    In  this 
opinion  I  have  called  the  respondents  "  the  plain- 
tdSEs,"  the  appellant  the  "  aefendant,"  ignoring 
his  oo-defenoEUits,  who  were  discharged  from  the 
action  during  the  trial.    By  way  of  inducement, 
the  second  paragraph  of  the  statement  of  claim 
alleges  that,  prior  to  and  at  the  time  of  the 
wrongful  acts  of  the  defendant,  the   plaintiffs 
were  shipwrights  in  the  port  of  London,  and  were 
employed  as  such  by  the  Glengall  Iron  Company 
Limited,  to  execute  and  complete  certain  repairs 
to  the  steamship  Sam   Wetler  at  their  It^^ent 
Book,  Milwall.      The  fifth  paragraph  describes 
the  cause  of  action  relied  upon  by  the  plaintiffs 
thvs :  "  The  defendant  has  miuiciously  and  wrong- 
fully, and  with  intent  to  injure  the  plaintiffs, 
intimidated     and    coerced    the    Glengall    Iron 
Company  Limited  to  break  their  contracts  with 
the  nlaintiffo,  to  the  plaintiffs'  damage ;  and  has 
furtaer   intimidated  and  coerced  the  Glengall 
Iron  Company  and  others  not  to  enter  into  new 
contracts  with  the  plaintiffs,  whereby  the  plaintiffs 
hare  suffered  damage."    The  facts  of  the  case,  as 


given  in  evidence  at  the  trial  before  Kennedy,  J. 
on  tiie  8th  Feb!  1895,  are  substantially  as 
follows :  [His  Lordship  went  through  the 
facts  of  the  case,  and  continued  as  follows:] 
It  was  on  account  of  the  expressions  "  You  have 
no  option,"  &c.,  that  the  plaintiffs  were  discharged 
by  Mr.  Halkett,  who  was  in  fear  of  the  threat 
being  carried  out,  which  would  seriously  have 
imp^ed  the  business  of  the  Glengall  Company, 
the  threat  being  extended  to  every  iron  workman 
in  the  employment  of  the  compaoy  at  whatever 
place  emjuoyed.  If  this  was  not  ooeroion  to  do 
that  which  it  was  not  the  will  of  the  Glengall 
Company  to  do,  I  know  not  what  coercion  is ;  at 
all  events,  it  was  evidence  of  coercion  for  the  jury 
to  considier.  At  the  trial  it  undoubtedly  was 
assumed  on  all  sides  that^  although  the  plaintiffB 
were  engaged  for  the  job,  they  were  liable  to  be  t 
discharged  by  the  Gl«ngall  Companjr  without 
cause  at  any  moment  at  the  mere  will  of  their 
employers.  Upon  such  assumption  it  is  clear 
that  the  termination  of  the  contract  was,  as 
between  the  Glengall  Company  and  the  plaintiffs, 
a  lawful  act,  in  respect  of  which  no  action  for 
breach  of  contract  (which  means  wrongful  breach) 
could  be  matntdined  against  the  oompaoy.  I  am, 
however,  of  opinion  that»  if  the  word  **  terminate  " 
had  been  substituted  for  **  break  "  in  the  pleading, 
the  action  would  upon  that  ground  have  be^ 
maintainable ;  for  in  the  view  I  have  taken  of  this 
case  I  can  discover  no  substantial  difference 
between  an  inducement  wrongfully  to  break  a 
oontract  and  a  wrongful  coercion  to  terminate 
one.  My  reasons  for  so  thinking  I  shall  give 
hereafter.  But  though,  for  the  reasons  I  mive 
pointed  out,  I  am  debarred  from  treating  the 
alleged  coercion  of  the  Glengall  Company  to 
break  or  to  terminate  their  contract  with  the 

Slaintiffs  as  a  separate  cause  of  action,  I  am  not 
charred  from  using  the  facts  applicable  to  such 
a  cause  of  action  as  evidence  in  the  case  which  is 
substantially  before  us,  namely,  ihe  violation  by 
the  defendant  of  the  legal  right  which  each  of 
the  plaintiffs,  in  common  with  every   man  in 
this  coun^,  has  to  pursue  freely  and  without 
wrongful    hindrance,    interruption,   or   molesta- 
tion, that  profession,  trade,  or  calling  which  he 
has  adopted  for  his  livelihood.    As  the  pleadings 
stood,  however,  at  the  trial,  coupled  with  the 
assumption  I  have  referred  to,  Kennedy,  J.  had 
no  alternative  but  to  withdraw  from  the  jury  any 
questions  based  upon  the  first  charge,  and  that 
having  been  so  disposed  of,  the  plaintiffs  were 
then,  and  are  now,  driven  to  rest  their  action 
upon  the  second  charge,  viz.,  that  the  defendant 
intimidated  and  coerced  the  Glengall  Company 
not  to  enter  into  new  contracts  with  the  plaintiffs, 
whereby   the   plaintiffs  suffered  damage.     The 
wilful  invader,  without  lawful  cause  or  justifica- 
tion, of  a  man's  right  freely  to  carry  on  his  calling 
commits  a    legal  wrong;    and    that   wrong,    if 
followed   by    "injury"  caused  thereby   to  him 
whose  right  is  in^^tded,  affords  a  le^l  ground  of 
action.     The  right  and   the  invasion   are  thus 
described  by  Sir  William  Erie  in  his  most  valu- 
able treatise    (published    in    1869)    on  the   law 
relating  to  trade   unions.    At  p.   12  he  says  : 
"  Every  person  has  a  right  under  the  law,  as 
between  him    and   his   fellow-subjects,    to    full 
freedom  in  disposing  of  his  own  labour  or  his 
own  capital  according  to  his  own  will.    It  follows 
that  every  other  person  is  subject  to    the  co- 
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relatiye  duty  arising  therefrom,  and  is  prohibited 
from  any  obstmotion  to  the  follest  exerciBO  of 
this  right  whioh  can  be  made  compatible  with  the 
exercise  of  similar  rights  by  others.  Every  act 
oaunng  an  obstraotion  to  another  in  the  exercise 
of  the  right  comprised  within  this  description, 
done,  not  in  the  exercise  of  the  actor's  own  right, 
but  for  the  purpose  of  obstruction,  would,  if 
damage  should  be  caused  thereby  to  the  party 
obstructed,  be  a  violation  of  this  prohibil^on,  and 
the  violation  of  this  prohibition  by  a  single 
person  is  a  wrong,  to  be  remedied  either  ^  action 
or  indictment,  as  the  case  may  be.'*  In  Keeble  v. 
HickeringUl  (11  East,  574,  n.)  Holt,  O.J.  said, 
"  He  that  hinders  another  in  his  trade  or  liveli- 
hood is  liable  to  an  action  for  so  doing ;  "  and  later 
on  he  added,  "  Where  a  violent  or  malicious  act  is 
done  to  a  man's  occupation,  profession,  or  way  of 

getting  a  livelihood,  there  an  action  lies  in  all  cases." 
ir  William  Blackstone,  in  book  3,  o.  8,  sect.  5,  of 
his  Commentaries,  when  treating  of  midicious  and 
slanderous  words,  classifies  as  actionable  words 
tending  to  a  man's  damage  and  derogation  which 
may  impair  or  hurt  his  trade  or  livelihood.    See 
also  the  lauguage  of  Alderson,  B.,  ia  Hilton  v. 
Eehersley  (6  E.  &  B.  47,  at  pp.  74-5),  and  also  of 
Bayley,  J.  in  Hannam  v.  Moekett  (2  B.  &  0.  934). 
I  take  it  for  granted  that  no  one  will  question 
that  the  occupation  and  calling  of  shipwrights 
followed  by  the  plaintiffs  is  comprised  within  the 
scope  of  these  words.    For  myself,  I  have  no 
doubt  they  include  every  calling,  from  that  of  the 
poorest  agricultural  labourer  to  the  wealthiest 
merchant  in  the  land.    It  is  for  a  violation  of 
iMs  right  that  the  plaintiffs  have  substantially 
brought  this  action,  and,  although  it  ia  not  in 
words  80  stated  in  the  pleadings — which  describe 
only  two  of  the  wrongful  acts  done  in  carrj^ing 
out  this  invasion^  each  of  them,  if  proved,  is  in 
itself  a  cause  of  action,  and  so  no  difficulty  arises 
in  dealing  with  the  real  grievance  of  which  the 
plaintiffs  complain.    I  proved  to  give  my  reasons 
for  tiie  opinion  I  have  en>resBed.    I  look  upon  the 
case  of  LwnUey  v.  Oye  (2  E.  &  B.  216)  as  a  bind- 
ing authority  that,  ii  any  person,  with  knowledge 
of  the  existence  of  a  contract  of  service  between 
two  other  persons,  the  one  to  employ  the  other  to 
I'ender  service,  wilfully  causes  and  induces  the 
employed  to  break  his  contract,  and  an  injury  to 
the  employer  is  the  result  of  that  breach,  an 
action  on  Uie  case  will  lie  against  him  at  the  suit 
of  the  employer.    I  see  no  reason  to  doubt  that  a 
corresponding  right  of  action  exists  in  law  at  the 
suit  of  the  employed  against  a  person  who  wrong- 
fullv  induces  the  emplover  to  break  his  contract, 
to  the  injury  of  the  employed.    This  principle  is, 
in  my  opinion,  sound  and  m  accordance  with  good 
sense.    Each  party  to  a  lawful  contract,  whether 
for  service  or  anvthing  else,  has  a  legal  right  to 
have  it  observed  by  the  other,  and  the  failure  to 
perform  it  by  that  other  is  a  wrong  or  injuiy  done 
by  him  (Bl.  Com.,  book  3,  c.  9,  s.  3),  and  anyone  who 
wrongfullv  and  knowingly  procures  a  breach  of  a 
contract  by  one  party  to  the  injury  of  i^e  other 
is  liable  to  make  the  pai*ty  injured  reparation  in 
damages :  (see  per  Erie,  J.,  at  pp.-  232  and  233). 
This  pidnciple  was  fully  recognised  in  Bowen  v. 
Hall  (44  L.  T.  Bep.  75 ;  6  Q.  B.  Div.  333),  and  in 
Temperion  v.  BusseU  and  other$  (69  L.  T.  Bep. 
78;    (1893)  1  Q.  B.   715).     In  the  latter   case 
Collins,  J.  applied  the  principle  to  trade  contracts 
as  well  as  to  contracts  of  hirmg  and  service.    For 


the  defendant  it  was  speciously  urged  tiiat  the 
plaintiffs  had  no  legal  right  either  to  insist  upon 
the  continuance  of  the  contract  which  w&s  in 
existence  on  the  morning  of  the  13th  April,  or  to 
claim  from  the  Glengali  Company  new  contracts 
of  employment  in  the  future ;  and,  therefore,  the 
abrupt  te^ination  of  the  one,  and  the  refund  to 
enter  into  the  other,  were  both  lawful  when  done 
by  the  company,     hi  this  I  entirely  u^ree ;  bat  it 
is  a  fallacy  to  suppose  that  the  deMndant  can 
justify  the  wrongful  conduct  attributed  to  him  in 
bringing  about  tnese  acts  of  the  company  simply 
because  it  was  not  unlawful  in  the  company  to  do 
them.    The  wrongful  conduct  of  the  derandant 
complained  of  prModed  and  brought  about  the 
injurious  though  lawful  action  of  the  Glengali 
Company;  and  the  plaintiffs'  grievance  is  not 
against  the  company  for  their  action,  but  agamst 
the  defendant  for  using  wrongful  means  to  Dring 
it  about,  in  order  to  accomplish  the  unlawful  and 
huitful  object  he  or  the  boilermakers  had  in  view. 
I  venture  to  think  no  authority  is  needed  for  this. 
I  know  it  may  be  asked,  what  is  the  legal  right 
of  the   plaintiffs    which    is    said   to   have  been 
invaded  r    My  answer  is,  that  right  which  should 
never  be  lost  sight  of,  and  which  I  have  already 
stated ;  the  right  freely  to  pursue  their  lawful 
calling.    Involved  in  that  right,  and  a  component 
part  of  it,  is  the   right  to  the  full  benefit  of 
that  valuable    interest    they  had  in  what  Lord 
EUenborough,  in  PUt  v.   Donovan    (1  M.  k  S. 
639),    termed    a     "probable    expectation"   (as 
distinguished   from  a  vested  legal  interest),  an 
essential   element    in    promotii^    the    sucoessi 
and  contributiog  to    the  value,  of  eveiy  ocen- 
pation    by  which    the    means    of    living    are 
obtained.      The    daily    labourer,   whose   tested 
character  for  steadiness,  honesty,  and  industry 
has  induced  his  master,  as  a  matter  of  course, 
thix>ugh  a  lon^  series  of  years,  week  by  week,  to 
renew  or  contmue  his  employment,  finds  in  this 
the  foundation  for  his  "  reasonable  and  probable 
expectation "  that   he    may   relv   on  continual 
employment   in   the   future.    These   *' probable 
ex^ctations  *'  are  equally  applicable  to  all  trades, 
gpreat  and  small.     The  merchant  prince  looks  to 
amassing  wealth  by  a  succession  of  sucoessfal 
ventures  which  untu  realised  are  but  more  or  less 
"  probable  expectancies."    The  shopkeeper,  who 
is  dependent  upon  a  succession  of  future  customfflra 
for  the  prosperity  of  his  business,  has  no  legal 
right  to  claim  t«heir  custom ;  he  has  but  a  '*  pro- 
baole  expectancy "  that  he  may  obtain  it    It  is 
analogous  to  the  goodwill  of  a  businees  sold  to  a 
new  nrm,  which  Lindley,  L.J.  describes  as  "'  the 
benefit  arising  from  connection  and  reputation '' 
(1  Lindley  on  Partnership,  p.  441),  and  Lord  BomiUy 
as  "  the  probability  of  the  old  customers  going  to 
the  new  firm ''  in  Labouchore  v.  Dawson  (25  L.  T. 
Bep.  894 ;  L.  Bep.  13  Eq.  322).     All  rely  upon 
*'  probable  expec&tions  '*  attached  to  their  tx«de 
or  calling,   and  the  law   throws    its  protection 
round  ea^  and  every  man  in  his  honest  endea- 
vours to  earn  his  livelihood.      This  is  illustrated 
by  the  action  for  slander  of  a  man's  character  and 
conduct  as  a  trader,  and  the  recognition  of  this 
principle  is  to  be  found  in  a  vaiiety  of  recorded 
cases.     Destroy  this    protection,  and  the  man 
would  be  left  with  the  mere  empty  name  of  his 
calling  subject  to  unscrupulous  and  oppressive 
rivalry  and  aggression,  in  which  the  right  of  the 
weak  would  of  necessity  give  way  to  the  power  of 
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the  skoDg.  Some  at  the  caeee  decided  under  the 
Hnngeiford  Market  Act,  although  they  were  so 
ded&d  under  a  special  Act  (11  G^.  4,  c.  Ixz., 
8. 19),  appear  to  me  to  recognise  this  interest  in 
the  probable  expectation  at  f  rade.  In  Ex  parte 
Famw  (2  B.  Sl  Ad.  341)  a  tenant  from 
jear  to  year  was  ejected  for  the  purposes 
of  the  un&rtaking  ;  she  had  received  a  regular 
half-year's  notice  to  quit ;  but  she  had  1t>een 
many  years  in  possession,  and  it  appeared  that  her 
tenancy  was  not  likdy  to  have  been  determined 
if  the  Act  had  not  be^  passed.  It  was  held  that 
she  was  entitled  to  compensation  for  the  whole 
marketable  interest  which  she  had  in  the  pre- 
mises at  the  time  when  the  Act  was  jmssed.  and 
that  the  goodwill  of  the  premises,  though  on  so 
uncertain  a  tenure,  was  protected  by  the  Act  as 
an  mtereet  which  would  practically  have  been 
doable  as  betweea  the  tenant  and  a  purchaser, 
though  it  was  not  a  legal  interest  as  against  the 
landbrd :  (see  also  Ex>  parte  Gosling,  4  B.  &  Ad. 
596;  and  Ex  parte  atiU,  4  B.  &  Ad.  592).  Con- 
sidering the  infinite  variety  of  circumstances 
under  which,  and  the  modes  by  which,  the  right 
which  I  have  just  discussed  may  be  wrongfmly 
iuTaded,  I  feel  it  vain  to  attempt  to  do  more 
than  speak  very  generally  upon  that  subject, 
for  each  case  must  of  neoessify  depend  upon  its 
own  particular  circumstances.  I  will  but  mention 
two  or  three  of  the  cases  illustrating  the  character 
of  invasion  which  has  been  held  actionable.  See 
Garrett  v.  Taylor  (Gro.  Jac.  567),  where  the 
defendant  injured  tiie  plaintiff  in  working  his 
stone  quarry  by  threat^iing  his  workmen  and 
intending  customers,  by  woras  only,  to  mayhem 
and  vex  them  with  suits  if  they  worked  or 
bought  his  stone.  See  also  TarUton  v.  M^Oawley 
(Peake's  N.  P.  0.  270,)  per  Lord  Kenpron,  O.J., 
where  the  defendants,  without  any  desire  to  per- 
sonally injure  the  plaintiff,  a  merchant  desirons 
of  availing  himself  of  the  opportunity  of  trading 
with  some  of  the  natives  of  a  place  on  the  coast 
of  Africa,  wilfully  fired  at  a  canoe  then  being 
oaed  by  some  of  those  natives  for  the  purpose  <n 
snch  trading,  killing  one  of  them,  and  so  deterring 
the  rest  from  bargaining  witii  the  plainti^ 
whereby  he  sustained  damage.  See  albo  KeebU 
V.  SiekeringiU  (11  East,  574,  n.),  where  tiie  defen- 
dant was  sued  for  disturbing  by  noises  the 
plaintiff's  decoy  for  wild  ducks,  from  which  the 
plaintiff  deiirea  profit.  It  signifies  not,  in  my 
opinion,  whether  such  acts  or  words  are  done 
directly  to,  or  spoken  of,  the  complaining  trader 
or  worker  himself,  or  to  or  of  any  other 
person  who  assists  him  in  carrying  it  on:  see 
ming  V.  8mitk  (34  L.  T.  Rep.  500 ;  1  Ex.  Div. 
91)  for  slander  affecting  the  plaintiff's  business 
as  a  shopkeeper,  by  usin^  deuunatory  language 
imputing  immorality  to  his  wife,  who  transacted 
much  of  the  business  of  it.  In  the  course  of  the 
aigiinient  it  was  suggested  that,  to  render  threats, 
menaces,  intimidation,  or  coercion  available  as 
elements  in  a  cause  of  action,  they  must  be  of 
such  a  character  as  to  create  fear  of  personal 
Science.  I  find,  howf.ver,  no  authority  for  such 
a  suggestion ;  for  although  no  doubt  it  is  true 
that  in  many  of  the  cases  the  threats  were,  in 
hei,  threats  of  personal  injury,  I  know  of  none 
in  which  the  element  of  personal  violence  has 
been  held  to  be  essentiu.  Oarrett  v.  Taylor 
rather  tends  to  the  contrair  view,  which  is  that 
which  I  adopt :  (see  Reg,  v.  Miard,  1  Cox  0.  0.  22 ; 


Beg.  V.   Tomlinson,  72  L.  T.  Rep.   155;    (1895) 

1  Q.  B.  706 ;  Beg,  v.  Walton,  32  L.  J. 79,  M.  0. ; 
L.  Sl  C.  288).  The  cases  of  Oibeon  v.  Loioson  and 
Curran  v.  Treleavan  (65  L.  T.  Rep.  573 ;  (1891) 

2  Q.  B.  545)  are  not  authorities  which  assist  the 
defendant  in  his  contention ;  they  were  casee 
merelv  dealing  with  the  limited  character  of 
intimidation  necessary  to  justify  a  criminal 
conviction  under  sect.  7,  sub-sect.  1,  in  the  Con- 
spiracy Act  1875  (38  &  39  Vict.  c.  86),  and  did  not 
profess  to  deal  with  civil  rights  or  wronss  at 
common  law.  We  are  not  to-day  dealing  with  a 
criminal  charge.  In  m^  opinion,  any  menacing 
action  or  language,  the  influence  of  which  no  man 
of  ordinary  firmness  or  strength  of  mind  can 
reasonably  be  expected  to  resist  if  used  or 
employed  with  the  intent  to  destroy  the  freedom 
of  wiU  in  another,*  and  to  compel  him  through 
fear  of  such  menaces  to  do  that  which  it  is  not 
his  will  to  do,  and  which,  being  done,  is  calculated 
to  cause  injury  to  him  or  some  other  person, 
amounts  to  an  attempt  to  intimidate  and  coerce ; 
and,  if  such  attempt  is  successful,  the  object 
attained  under  such  influence  is  attained  by 
coercion,  and  the  person  wrongfully  injured  by  it, 
whether  in  his  person,  property,  or  rights,  may 
sue  the  coercer  for  reparation  in  dam^zes. 
WiUiafM  V.  Bayley  (14  L.  T.  Rep.  802 ;  L.  Rep. 
1 H.  L.  200)  is  a  fair  example  of  such  coercion  in  a 
civil  case.  That  was  a  case  where  an  agreement 
to  pay  money  in  respect  of  forged  bills  of  exchanfi:e 
was  set  aside  as  having  been  obtained  tmder  fear 
of  threats  of  a  oriininal  prosecution  for  forgery 
of  the  son  of  the  applicant.  I  need  hardly  say  thfli 
in  each  particular  case  it  is  for  the  the  judge  to  say 
whether  there  is  evidence  of  coercion,  and  if  he 
thinks  there  is,  then  it  is  for  the  jury  to  say 
whether  the  wrongful  acts  or  language  charged 
were,  in  fact,  done  or  spoken,  and  whether, 
subject  to  ike  direction  of  iJie  judge,  they 
amounted  to  coercion :  (Beg.  v.  Walton  (ubi  sup.). 
It  is  now  desirable,  in  my  view,  to  say  a  few 
words  on  the  subject  of  "  malice,"  which  is  alleged 
to  have  prompted  the  defendants'  conduct  in  that 
which  18  complained  of.  When  malice  is  an 
essential  element  in  a  cause  of  action  it  is  diffi- 
cult to  express  it  in  a  sentence ;  for  in  legal  acep- 
tation  the  terms  "malice"  and  "malicioudy" 
comprise  so  many  wrongful  motives  and  acts, 
the  cases  bearing  upon  uiem  are  so  numerous^ 
and  the  pleaders  have  been  in  the  habit,  out  of 
extreme  caution,  of  ^px>uping  them  with  such  a 
host  of  other  expletives,  th^t  one  derives  but 
little  valuable  information  from  the  mere  use  of 
the  terms  as  to  the  sense  in  which  they  are 
employed.  The  definition  of  legal  malice  which 
most  thoroughly  commends  itself  to  my  mind  is 
that  expreswd  by  Bayley,  J.  in  Bromage  v. 
Prosaer  (4  B.  &  C.  247),  which  is  the  basis  of  most 
of  the  definitions  of  the  word  to  be  found  in  a 
host  of  subsequent  authorities.  "Malice,"  said 
that  very  learned  judge,  *'  in  common  acceptation 
means  ill-will  against  a  person,  but  in  its  legal 
sense  it  means  a  wrongful  act  done  intentionsdly 
without  just  cause  or  excuse."  I  confess  for  my 
own  part  that  I  should  prefer  to  confine  the  term 
"  malice "  to  its  ordinary  and  popular  accep- 
tation; and  when  that  ordinary  acceptation  is 
inappropriate,  to  state  the  specific  wrongful 
motive  or  act  which  brings  it  within  the  legal 
acceptation  of  "  malice  "  as  it  is  now  understood. 
If  I  rightly  estimate  the  effect  of  the  plaintiffs' 
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^eTidenoe,  I  do  not  think  anything  f  alliiig  within  the 
ordinary  popular  aooeptauon  of  *'  malioe,"  saoh  as 
spite  or  ul-will,  is  at  all  essential  to  the  mainte- 
nance of  this  present  action,  although,  if  it 
be  so,  there  is  eyidence  of  its  ezistonoe;  a 
wronfirfid  motiye,  however,  is,  in  my  opinion,  essen- 
tial.  It  is  dear  that  an  action  for  a  direct  and 
wilful  trespass  committed  upon  the  person  or  pro- 
perty of  another  may  be  maintained  without 
ayerring  or  proving  either  malice  or  bad  motive. 
It  is  the  same  if  a  man's  legal  right  is  knowingly 
and  wilfuUy  violated.  In  every  case,  however, 
proof  that  such  malice  and  an  intention  to  injure 
prompted  the  wrongful  acts  would  of  course  be 
material  in  the  consideration  of  damages.  It  is 
equally  true  that,  if  a  defendant,  by  way  of  excuse 
•or  justification  of  a  trespass  or  other  wrongful 
act,  can  satisfy  the  tribunal  b^  which  the  matter 
is  to  be  determined  that  he  did  such  acts  in  the 
bond  fide  exercise  of  a  legal  right  or  privilege 
vested  in  him,  no  amouxit  cS  even  personal  hatred 
or  bad  motive  cO'existing  in  his  mind  will  render 
that  unlawful  which  without  it  is  lawful.  The 
cases  of  Oakes  v.  Wood  (2  M.  &  W.  791), 
8teven8on  v.  Newnham  (13  C.  B.  285),  and  the 
Mayor  of  Bradford  v.  Pickles  (73  L.  T.  Bep.  353 ; 
<1895)  A  G.  587),  will  I  think  be  sufficient  illustra- 
tions of  these  propositions.  There  are,  however, 
some  acts  the  quabty  and  character  of  which  may 
be  either  rightful  or  wrong^ful,  having  regard  to 
the  motives  with  which  they  are  done.  Take,  for 
instance,  an  act  which  is  privileged  when  done 
bond  fide  in  th«>  exercise  of  a  ri^ht  to  do  it  on  a 
particular  occasion,  and  a  precisely  similar  act 
done  on  a  similar  occasion^  but  not  in  the  bond 
fide  exercise  of  the  right,  but  maid  fide  in  the 
abuse  of  it,  for  the  purpose  of  injuring  another 
under  the  cloak  or  false  pretence  oi  using  a 
privilege.  In  the  first  case  the  act  would  be 
rightfm,  in  the  latter  wrongful.  Wrongful,  not 
because  it  was  a  malimous  use  of  the  privil^e, 
but  because,  as  the  person  doing  it  was  not  using 
his  privilege  at  all  his  action  was  as  unconnected 
with  it  as  though  it  had  no  existence.  This  seems 
to  have  been  the  view  taken  by  Lord  Ellenborough, 
O.J.,  in  PiU  V.  Donovan  (1  M.  &  S.  639),  which 
was  an  action  for  slander  of  title,  the  defendant 
claiming  privilege  as  his  excuse.  Lord  Ellen- 
borough  held  that  the  question  for  the  jury 
was  whether  the  defendant  bond  fide  believed 
in  the  truth  of  the  statements  constituting 
the  slander,  or  whether  he  did  not  use 
the  privilege  he  claimed  as  a  mere  pretence, 
colour,  and  cloak  for  his  slander.  The  ordinary 
action  for  malicious  prosecution  affords  another 
good  illustration  of  what  I  desire  to  convey. 
Siver]^  person  has  the  privile^,  and  on  some 
occasions  it  is  his  duty  in  the  mterests  of  public 
justice,  to  put  the  criminal  law  in  motion  against 
another  whom  he  bond  fide,  and  upon  reasonable 
and  probable  cause,  believes  to  have  been  guilty  of 
a  cnme.  To  exerdse  this  privilege  bond  fide  or 
simply  to  discharge  this  duty  is  lawful  and  right, 
even  though  the  accused  may  be  shown  to  be 
innocent  and  to  have  been  gravely  injured  by  the 
proceeding  taken  against  him.  If,  however,  a 
person,  with  the  wicked  motive  to  cause  injury  to 
another  person  in  whose  guilt  he  had  no  real 
belief,  were  to  institute  a  criminal  prosecution 
against  him,  the  law  would  not  protect  him, 
because  having  abused  his  privilege  to  effect  a 
wrong  he  couM  not  avail  himself  of  it  to  shield 


himself  from  the  consequences  of  his  misoonduci 
It  must  not,  however,  be  supposed  that  hatred  and 
ill-will  existing  in  the  mind  of  the  prosecutor 
must  of  necessity  destroy  the  privilege,  for  it  ib 
not  impossible  that  such  hatred  and  ul-will  may 
for  very  natural  and  pardonable  reasons  exist* 
and  jet  that  a  sense  of  public  duty  alone, 
unaffected  by  such  ill-feeling,  may  have  acbctated 
him  to  institute  the  proseimtion.  Whether  it  did 
or  not  would  be  a  c^ueetion  for  the  jury.  These 
considerations  explam  the  reason  of  the  judg- 
ment in  Keeble  v.  HickerinatU  (11  East,  574,  n.), 
where  the  defendant,  with  the  object  of  injnring 
the  plaintiff  in  the  use  of  his  duck  decoy,  m 
which  he  made  profits,  wilfully  fired  off  gxms  upon 
his  own  adjoining  land  and  made  loud  noises 
solely  to  frighten  the  plaintiff's  ducks  from  his 
decoy.  These  were  held  to  be  wrongful  acts,  they 
were  intentionally  done  with  a  sinister  motire, 
which  falls  within  the  definition  of  legal  malioe; 
and  yet  the  ^eiendant  had  undoubtedly  the  priri- 
lege  of  shooting  upon  his  own  land,  and  if  in  tJie 
bond  fide  exercise  of  it  he  had  made  the  same  noises 
on  the  same  spot  and  with  the  same  results  in 
shooting  his  own  g^me  he  would  have  been  actine 
within  his  right  to  use  as  he  pleased  hia  own  land 
for  his  own  legitimate  purposes ;  but,  as  he  was  not 
then  so  doinff,  but  was  usintr  his  land  solely  for 
the  purpose  of  injuring  his  neigbbour  in  Ids  trade, 
he  coula  not  lustify  himself  under  the  right  he 
otherwise  would  have  had.  I  cannot  say  that  1 
a^ree  in  the  judgment  in  Carrington  v.  2uy2or(ll 
'&st,  571),  reported  as  though  it  were  a  confiinia- 
tion  of  Keebte  v.  Hiekerit^iUy  for  I  fail  to  see 
what  wrong  the  defendant  in  that  case  had  done. 
The  report  of  it,  bowever,  is  scanty,  and  not  verr 
satisfactory.  Hannam  v.  MockeH  (2  B.  &  (7. 
934)  was  dedded  on  the  ground  that  though  the 
rooks  were  frightened  away  from  the  plamtiif s 
rookery  the  plaintiff  had  no  right  to  insist  upon 
having  theni  in  Us  neighbourhood,  and  they  were 
not  the  subjects  of  tra&  or  commerce.  Harriion 
V.  Ths  Duke  of  Rutland  and  otJiOrs  (68  L.  T.  Bep. 
35 ;  (1893)  1  Q.  B.  142)  was  decided  upon  tiie 
same  principle,  that  to  pretend  to  use  a  lesd 
privilege  as  a  mere  cloak  for  doine  a  wrongful 
act  to  the  prejudice  of  another,  affords  the  wrong- 
doer no  more  protection  and  gives  him  no  greater 
right  than  ii  that  privilege  had  no  existence. 
That  was  an  action  ror  an  assault  committed  by 
g^amekeepers  of  the  Duke  of  Rutland,  who  was 
uie  owner  and  occupier  of  a  grouse  moor,  crossed 
and  intersected  by  a  public  highway,  the  soil  of 
which  also  belonged  to  the  duke.  On  the  occasion 
in  question  the  £ike  and  some  of  his  friends  were 
shooting  over  the  moor.  The  plaintiff,  with  tibe 
sole  object  of  interfering  witii  the  duke's  enjoy- 
ment of  his  right  of  shooting,  went  on  to  the 
highway,  not  at  all  for  the  purpose  of  using  it  as 
such.  The  keepers  forcibly  prevented  the  pkintaff 
from  carrying  out  his  wrongful  object.  It  was 
held  they  were  justified,  for  that  the  plaintiff 
being  on  the  highway  for  other  purposes  than  the 
use  of  it  as  a  highway  he  was  a  trespasser.  See 
also  Beg,  v.  Pratt  (4  E.  &  B.  860).  The  same 
principle  had  ali-eady  long  before  been  recognised 
in  the  case  of  Imcm  v.  i^ockeUs  (10  Bing.  157), 
wheie  a  person  having  authority  in  law  to  seiie 
goods  in  order  to  levy  money  under  a  writ  of 
,^ert  facias,  seized  such  goods  under  the  pretence 
of  exercising  such  authority,  whereas  in  fact  he 
seized  them  for  a  totally  cUfferent  and  sinistsr 
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pnrpoee,  usmg  the  writ  as  a  mere  cloak.    He  could 
not  therefore  jnstify  his  act,  although  the  writ 
would  have  protected  him  had  he  really  acted  under 
it  It  IB  right)  however,  to  add  that  the  actual  judg- 
ment tamed  on  a  question  of  admissibility  of 
eridence,  having  regard  to  the  pleadings.    The 
same  principle  applies  to  words  spoken  or  libels 
pablisoed.    A  person  who  gives  bond  fide  the 
character  of  a  servant  to  his  intending  employer, 
in  giving  that  character  is  privileged  to  write  or 
apeak  of  such  servant  that  which  he  honestly 
believes  to  be  true,  even  though  in  so  doing  he 
may  cause  serious  injury  to  the  servant  by  lead- 
iiig  the  intending  employer  to  refuse  to  engage 
him.    But  if,  under  the  mere  pretence  of  giving 
an  honest  opinion  as  to  the  character,  he  know- 
ingly abuses  the  occasion,  and  out  of  mere  spite 
towards  the  servant  or  for  other  sinister  motive 
he  knowingly  and  falsely  gives  him  a  bad  char- 
acter  his  privilege   will  not   avail    him.      The 
principle  on  which  all  these  cases  were  decided 
IB  peculiarly  applicable   to  the  present  action. 
I  can  imagine  a  state  of  things   in  which  the 
defendant  might  have  rightfully,  in  the  h<md  fide 
exercise  of  a  privilege  or  a  duty,  done  and  said 
what  he  did,  but  havm^  acted  and  spoken  under 
the  prompting  of  maJice  or  bad  motive,  those 
actLcms  and  words  were  wrongful,  and  without  any 
privilege   to   excuse  or  justify  them.     I    must 
Dow  deal  with  the  case  of  Temperton  v.  Bussell 
and  others  (69  L.  T.  Rep.  78 ;  (1893)  1  Q.  B.  715), 
which  was  tried  before  GolHns,  J.  and  deserves 
serious  attention.    The  action  was  for  maliciously 
inducing  persons  to  break  their  trade  contracts 
with  the  plaintiff,  and  secondly  for  conspiring  to 
induce  persons  not  to  enter  into  contracts  with 
him.    Under  the  direction  of  the  learned  judge, 
eonfirmed  to  its  fullest  extent  by  tiie  Court  of 
Appeal,  the  jury  found,  and  tiie  judgment  was 
entered  for,  the  plaintiff.    In  the  present  case  no 
contract  was  broken,  and  no  such  conspiracy  to 
mduce  the  Glengall  Company    to    dismiss   the 
plaintiff,  as  was  aUeeed  m  the  pleadings,  was 
proved.    For  the  defendant  it  was  urg^  that 
without  conspiracy  there  was  no  legal  cause  of 
action  arising  out  of  the  conduct  of  tlw  defendant. 
Upon  this  point,  however.  Lord  Esher,  M.R.,  in 
TevMjferUm  v.   BueseU,  distinctly  expressed   his 
opimon  that  there  was  no  substantial  distinction 
lietween  a  malicious  inducement  to  break  and  a 
nmilar  inducement  not  to  enter  into  new  contracts 
of  service,  and  that  the  latter  claim  was  maintain- 
able without  the  element  of  conspira(w.    In  this 
I  cordially  agree.      A  person  whose  livelihood  is 
earned  by  working  for  others  needs  a  constant 
aaccession  of  contracts  for  employment  for  the 
profitable  maintenance  of  his  callmg.    Whether 
SQch  contracts  are  for  longer  or  shor&r  periods  is 
immaterial.       Without  such    engagements    his 
calling  could  not  exist.    Wrongfully  to  induce  an 
employer  to  break  his  contract  and  discharee  his 
workman,  is  wrongfuUy  to  injure  that  workman 
by  disabling  him  from  earning  his  wages.  Wrong- 
folly   to  coerce  an  employer  to  terminate  an 
exisiang  contract  before  its  appointed  time,  brings 
imon  the  employed  precisely  the  same  character 
of  injury.     The  coercion  of  a  would-be  employer 
not  to  enter  into   future   contracts  for  employ- 
ment with  a  particular  workman,  prevents  that 
workman  from  earning  the  wases  which  would 
have  aoerued  to  him  as  the  result  of  his  employ- 
ment.   In  each  of  these  cases  the  sinister  object 
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of  the  wrong-doer  is  the  same,  viz.,  to  hinder  the 
workman  in  his  calling,  and  the  same  character  of 
injury  is  the  i*esult.    I  fail  to  see  any  distinction 
in  principle  between  them.     In  the  present  case 
the  two  latter  wrongs  are  combined,  in  order  to 
accomplish  the  same  unlawful  object.     In  the 
present   case    the    malicious  motive    to    inilict 
punishment  upon  men  who  had  been  guilty  of  no 
wrong  is  added.    I  have  endeavoured  to  state  the 
priociples  upoQ  which  this    case  ought,  in  my 
opinion,  to  oe  decided,  and  in  dealing  with  the 
evidence  I  have   c<mi]iied    myself   to  the   sub- 
stance of  that  g^ven  by  the   witnessses   called 
for  the  plaintiff.    The  evidence  of  the  plaintiffs' 
witoesses  alone   furnishes  amply  sufficient  evi- 
dence to  go  to  the  jury  to  support  the  cause  of 
action  relied  on.    I  confess  myself  at  a  loss  to 
understand  what  legal  excuse  or  justification  the 
defendant  can  really  depend  upon  as  his  defence. 
If  he  merely    represented   the   boilermakei*s  in 
doing  and  saying  what  he  did,  that  would  afford 
him    no    justification,    unless   the    boiler  makers 
themselves  could   have  justified  such    conduct. 
The  wilful  doer  of  a  wrongful  act,  though  only  as 
the  agent  of  another,  is  equally  guilty  as  the 
principal    who     employs   him :    (see    Rogers    v. 
Majendro  Dutt  (13  Moo.  P.  C.  209).    I  cannot 
resist  making  this  further  observation,  that  if  he 
had  merely  acted  on  the  instructions  of  Elliott  or 
any  other  member  of  the  boilermakers  in  doing 
that  which  he  wrongfully  did,  that  would  afford 
abundant  evidence  of  a  conspiracy  between  him 
and  that   member,    similar    to    that  proved  in 
Temperton  v.  Bussell.      It   was    said  that    the 
boilermakers  were  free  to  say,  and  had  a  right  to 
insist,  that  they  would  not  work  in  the  same 
employment   with  the   plaintiffs  (see  Boaers    v. 
Bajendro  Dutt),  and  that  they,  or  the  defendant 
as  their  representative,  were  privileged  in  taking 
the  steps  the  defendant  took,  for  the  purpose  of 
giving  to  the  Glengall  Company  friendly  warning 
of  the  intention  of  the  boilermakers  to  leave  their 
employment   in  a    body  if  the  plaintiffs    were 
retained  it  it ;    with   a  view  to  enable  them  to 
exercise  their  option    which  body  of  men  they 
would  retain,  and  to  take  steps  to  avert  any  iU- 
coDsequences.     I  cannot  express  my  view  upon 
this  better  than  by  repeating  the  words  of  Cock- 
burn.  C.J.  in  Walsby  v.  Anley  (3  E.  &  B.  516 ;  30 
L    J.  121,  M.  C.) :     "  Every  workman,  so  long 
as  he  is   not  bound  by  any  contract^  is  entitled 
when  in  the  service  of  an  employer  to  the  free 
and  unfettered  exercise  of  his  own  discretion, 
whether  he  will  remain  in  that  service  in  con- 
junction with  any  other  workman  with  whom  he 
may  not  choose  to  serve,"  but  such   dissatisfied 
workman   ought  fairly    to  give  the  master  the 
alternative,  and  if  he  fails  to  do  so,  but  seeks  to 
coerce  him,  by  threat  of  doing  something  that  is 
likely  to  operate  to  his  injury,  into  the  (Sscharge 
of  the  obnoxious  fellow  workman,  he  is  not  acting 
within  his  rights.      It  is  true  that  the  case  in 
which  that  language  was  used  was  one  in  which  a 
workman  had    been    charged  with    a    criminal 
offence,  under  sect.  3  of  flie  Trades  Union  Act 
(6  Greo.  4,  c.  129),  but  the  same  principle  applies 
whether  in  a  criminal  or  a  civil  case  like  the  pre- 
sent.   In  this  case,   first,  the  boilermakers  were 
not  free;   they   were  under  contracts  with    the 
Glengall    Company    until    the    job    on    which 
they    were    engaged     was    finished,    and   they 
could  not  have  left   their  work   without  break- 
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ing   their  contracts.      Secondlj,   the  defendant 
gave  the  Glengall  Company  no  real  or  bond  fide 
option.    He  put  it  to  tnetn  simply  that  they  had 
no   option   except    to  discharge    the  plaintiffs, 
and  promise  not  to  employ  them  asain.    I  think 
his   conduct  was  eridenoe  fit  to  oe  considered 
by  the  jui-y,  that  the  men  had    no   intention 
to   leave;  that  the   defendant  could  not   have 
believed    they    hiid;   but  that   the  firm  inten- 
tion of   both  was  to  remain,  and  to  drive  out 
the  plaintiffs,  and  that  the  assertions  made  to 
Mr.  Halkett  were  falsely  made  for  the  mere  pur- 
pose of  intimidation.    1  do  not  think  it  necessary 
to  discuss  the  case  of   the  Mogul  Company   v. 
McGregor  (66  L.  T.  Rep.  1 ;  (1892)  A.  C.  25) ; 
because  there  is  no  ground  for  even  a  su^^stion 
that  the  defendant's  acts  were  due  to  competition 
in    trade  or  employment.      Thera  could  be  no 
competition  between  the  two  sets  of  men  in  the 
circumstances  under  which  they  were  then  work- 
ing, the  one  at  wood,  the  other  at  iron  only ;  and 
even  if  they  were  competing,  the  plaintiffs  were 
working  well  within  their  right.     It  was  said  that 
the  conduct  of  the  defendant  was  dictated  by  a 
desire  to  protect  trade  interests.      How  or  in 
what  way  it  was  not  stated,  and  it  is  difficult  to 
conjecture.    If  the  boilermakers  had  been  in  any 
way  interrupted  or  obstructed  in  their  work  by 
the* plaintiffs  the  case  might  have  been  different. 
I  know  not  what  rules  the  Boilermakers'  Society 
has  laid  down  for  its  own  men  to  follow.    What 
are  their  respective  rights  and  duties  as  between 
themselves  I  am  not  concerned  now  to  discuss. 
I  can,  however,  hardly  credit  that  any  of   its 
officers  can  approve  of  the  high-handed  conduct 
of  the  defendant,  or  think  it  within  their  power 
wilfully  to  punish  innocent  men,  not  belonging  to 
their  society  nor  bound  by  their  rules,  for   not 
yielding  to  their  wishes,  or  in  order  to  restrain 
them  in  the  mode  in  which  they  should  carry  out 
their  calliDg,  so  long  as  they  do  not  actively 
interfere  with  the  calling  and  violate  the  rights 
of  the  boilermakers  themselves.    For  myseu,  I 
can  only  express  my  opinion  that  no  man  or  body 
of  men,  whether  in  the  name  of  an  union  or  other- 
wise, can  lawfully  invade  the  right  of  another  to 
exercise  bis  own  calling  without  hindrance,  unless 
he  or  they  can  show  lawful  excuse  or  justification 
for  so  domg — which  I  have  failed  to  discover  here 
•—or  unless  authorised  by  some  Act  of  Parlia- 
ment.   Acts  of   Parliament  there  undoubtedly 
are  protecting  trade  unions  fix)m  cei*tain  criminal 
charges,  but  none  justifying  an  invasion  of  the 
right  which  1  have  discussed.    Being  satisfied 
that  that  right  of  the  plaintiffs  is  established  by 
law,  I  think  that  there  is  an  abundance  of  evidence 
fit  to  be  left  to  the  jury  that,  without  excuse  or 

1'ustification,  and  not  in  the  exercise  of  any  privi- 
ege  or  in  defence  of  any  right,  either  of  his  own 
or  the  boilermakers,  the  defendant  has  wilfully, 
unlawfully,  unjustly,  and  tyrannically  invaded 
and  violated  the  plaintiffs'  right  by  intimidating 
and  coercing  their  employers  to  deprive  them  oi 
their  present  and  future  employment  to  their 
injuiy ;  and  the  plaintiffs  therefore  are  entitled  to 
maintain  this  action. 

Mathew,  J. — ^My  Lords:  The  plaintiffs  were 
shipwrights  and  members  of  a  trade  union  called 
the  Shipwrights'  Provident  Union,  and  were  em- 
ployed by  the  Glen^U  Iron  Company  in  April 
1894  upon  the  repairs  of  the  ship  Sam  Wetter, 
The  company  had  also  engaged  for  the  iron  work 


upon  the  ship  a  number  of  men  who  were  members 
of  a  trade  union  called  the  United  Society  of 
Boilermakers  and  Iron  Shipbuilders.    A  dispute 
had  arisen  between  the  two  trades  as  to  the  claim 
of  the  shipwrights  to  do  iron  work,  and  members 
of  the  Boilermakers  Union  had  ag^reed  among 
themselves,  with  a  view  to  preventing  what  they 
considered  unfair  competition,  that  they  woiild 
not  work  with  shipwrights  who  sought  and  ob- 
tained employment  outside  their  own  trade.   It 
would   seem    clear   that    combinations   among 
working  men  for  the  purpose  of  preventing  com- 
petition, or  to  keep  up  wages,  if  carried  into 
effect    by    means   which    are    not-  illegal  and 
are   proper    for    the    purpose,    would    not  be 
unlawful,   and    that   a    refosal    to    work  with 
intruders     would    not    be    actionable:    (CoZIint 
V.  Locke,  41  L.  T.  Eep.  292 ;  4  App.  Cas.  674J. 
This  action  was  aftei'wards  brought  against  the 
defendant  for  having  maliciously  and  wrongfolly, 
and  with  intent  to  injure  the  plaintifib,  procored 
and  induced  the  Glengall  Iron  Company  not  to 
engaee  or  employ  the  plaintiffs  as  snipwrights. 
The  defendant  in  his  defence  denied  these  alle^- 
tions.    The  legal  effect  of  the  statement  of  daim 
seems   clear.    The    defendant   is   charged  with 
malice  in  law,  that  is,  with  wrongful  conduct, 
which  violated  a  right  of  the  plaintifEs.    Upon 
any  other  construction  I  do  not  see  that  a  cause 
of  action  would  be  disclosed.    The  word  "  malice" 
in   civil   proceedings    is    calculated  to  mislead, 
because  it  suggests  that  an  act  will  acquire  or 
will  lose  a  tortious  character  from  the  motive 
with  which  the  act  is  done.    But  no  motive,  how- 
ever meritorious,  will  excuse  a  wrongful  act  which 
deprives  another  of  his  right ;  while,  on  the  other 
hand,  the  exercise  of  a  right  which  causes  loss 
will  not  be  actionable,  even  though  the  motive 
may  be  malicious  in  the  ordinary  sense  of  the 
term.    The  phrase  "  malice  in  fact "  also  tends  to 
confuse,  for  it  may  mean  no  more  than  an  indi- 
rect rqotive.    In  the  charge  of    malice  in  law 
personal  malevolence  is  not  neoessarily  imputed, 
and  it  is  most  impoi'tant  to  bear  in  mind  that  it 
was  admitted  at  the  trial    that   there  was  no 
ground  for  charging  the  defendant  with  having 
acted  from  any  ill-will  to  the  plaintiffs.    The  case 
made  for  the  plaintiffs  at  the  trial  was,  that  the 
defendant  had  acted  wrongfully  and  unlawfully, 
with  the  object  and  the  result  that  they  were  de- 
prived of  what  was  said  to  be  a  right,  viz.,  the  right 
to  follow  their  trade  and  earn  wages.    It  is  dear 
that  the  alleged  right  of  the  plaintiffs  did  not 
arise    under    any    contracts    with  the   Glengall 
Company,  but,  as  appears  from  the  judgment 
under  review,  no  distinction  is   drawn  between 
inducing  a  breach  of  contract  and  preventing  a 
contract  from  being  entered  into.    It  seems  to  me 
the  distinction  is  all-important,  and  even  if  the 
dismissal  could  be  ti'eated  as  the  act  of  the  defen- 
dant, I  am  unable  to  see  how  the  plaintiffs  could 
sue  him  as  a  wrong-doer.    No  right  of  theirs  was 
infringed.    Their  loss  was  damnum  sine  tiuarui. 
But,  upon  the  arguments  addressed  to  your  Lord- 
ships for  the  respondents,  it  was  sought  to  put  the 
case  upon  a  different  footing.    It  was  said  that 
the  right  which  the  defendant  was  supposed  to 
have  infringed  was  the  right  to  follow  a  trade 
without  interference,  and  the  wrongful  conduct 
imputed  to  the  defendant  was  that  without  just 
cause  he  influenced  their  employers  to  dismiss 
the  plaintiffs.     The  first  question,  therefore,  is 
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whether  the  plaintiffs  had  the  risht  which  the 
defendant  is  alleged  to  haye  violated.  The  arma- 
ment was  that  those  who  carry  on  trade,  and  the 
skilled  workmen  whom  they  employ,  have  an 
interest  in  their  occupations,  like  the  property  in 
Jand  or  personalty.  It  was  admitted  to  be  a 
right  of  a  somewhat  limited  character.  It 
was  not  disputed  that  it  might  be  invaded 
in  the  course  of  fair  competition,  or  b^  the 
operation  of  trade  combinations,  and  that 
as  every  man  was  free  to  conduct  his  own 
affiurs  as  he  pleased,  he  micrbt  refuse  to  employ, 
as  had  been  done  by  the  Glengall  Company  in 
this  case.  Further,  it  was  conceded  that  adVice 
not  to  make  a  contract  might  not  be  an  actionable 
wrong.  But  the  remnant  of  the  supposed  pro- 
perty in  trade  or  occupation,  which  was  left  after 
these  allowances,  was  said  to  be  especially 
fsTOured  and  protected  by  the  law,  and  that  to 
interfere  with  those  engi^ed  in  trade,  or  their 
workmen,  without  just  cause,  that  is  from  any 
mdirect  motive,  was  an  actionable  tort.  No 
authority  was  cited  for  this  supposed  rule.  It 
seems  strange  that  a  principle  a^cting  so  mate- 
rially  every  Dranch  of  trade  should  have  hitherto 
remained  dormant  in  the  law,  and  should  never 
have  received  authoritative  definition.  No  reason 
was  given  wby  the  contracts  made  by  other 
dasses  of  the  community  should  not  receive  the 
same  protection,  nor  was  it  shown  how  such  pro- 
tection could  be  afforded  without  serious  inter- 
ference with  liberty  of  conduct  and  freedom  of 
speech.  If  there  were  any  such  rule  of  law  some 
eitraordinajy  consequences  would  appear  to 
follow;  e.g.,  the  question  whether  advice  not 
to  alter  into  a  contract  was  given  from  an  in- 
direct motive,  and  therefore  without  lust  cause 
must  be  left  to  the  jury,  a  tribunal  which  seems 
to  me  altogether  unfit  for  such  an  inquiry.  It 
would  be  for  the  jury  to  say  whether  the 
motive,  or  the  predominant  motive,  of  the 
defendant  was  indirect,  and  therefore  actionable. 
Again,  to  put  another  case.  A.,  acting  on  insuffi- 
cient information  as  to  B.'s  solvency,  induces  a 
judgment  creditor  to  levy  an  execution,  and 
thereby  ruins  B.,  the  judgment  debtor.  If ,  as  is 
the  law  in  actions  for  malicious  prosecutions, 
the  absence  of  proper  inquiry  shows  want  of 
reasonable  cause,  and  want  of  reasonable  cause 
is  evidence  of  indirect  motive,  A.  might  be  made 
liable  for  all  the  consequences  to  B.  en  the  execu- 
tion. The  next  step  would  seem  to  be  inevit- 
able, that  the  juc^ment  creditor  would  also  be 
liable  to  an  action  unless  he  could  satisfy  a  jury 
that  he  acted  from  no  other  motive  than  the 
natural  desire  to  be  paid  what  was  due  to  him. 
Bnt  it  has  hitherto  been  regarded  as  settled  law 
that  no  such  action  will  lie.  I  am  not  aware  of 
any  authority  for  the  proposition  that  the  law 
recognises  a  man's  interest  in  his  trade,  profes- 
sion, or  business,  as  analogous  to  prc^rty  in 
land  or  to  a  riffht  created  by  contract.  To  show 
that  an  intenerence  with  trade  was  actionable 
many  cases  were  cited,  and  the  decoy  cases 
leporfced  in  II  East^  were  referred  to  as  contain- 
ing the  key  to  the  supposed  rule.  But  it  is  per- 
fectly clear  tioat  no  such  proposition  as  that  in- 
terferenoe  with  the  use  of  property  for  purposes 
of  trade  or  profit  would  be  actionable  was 
intended  to  be  laid  down.  It  is  points  out  by 
Holt»  G. J.  that,  if  the  defendant  had  fired  at 
birds  on  his  own  land  in  the  exercise  of  ordinary 


rights  of  property,  though  the  consequences  to 
the  plaintiff  may  have  been  the  same,  no  action 
would  lie.  The  cause  of  action  was  the  unlawful 
conduct  which  injured  the  plaintiff  in  the  enjoy- 
ment of  his  property,  ana  was  like  the  wrong 
done  by  carrying  on  a  noisy  or  offensive  trade. 
In  Chreen  v.  Tl^  General  Ornmbue  Company  (7 
G.  B.  N.  S.  290)  the  same  principle  is  illustrated. 
The  ground  of  action  was  the  Unlawful  use  of  the 
highway  for  the  purpose  of  obstructing  the 
plaintiff  in  his  business.  In  the  case  cited 
from  Peake  {Tarleton  v.  M'Oawley)  the  defen- 
dant had  threatened  personal  violence  to  the 
natives  who  dealt  with  the  plaintiff.  In  TTtns- 
mare  v.  Qreenhank  (Willes,  577),  the  wife 
was  guilty  of  an  unlawful  act  in  absenting 
hersefi  from  her  husband,  and  the  defendant 
who  had  ''procured"  (that  is,  as  stated  in  the 
judgment,  had  "  persuaded  with  effect ")  that  she 
should  continue  to  absent  herself,  was  made 
answerable  for  her  act.  The  cases  referred  to 
with  .respect  to  slander  of  a  man  in  his  trade  or 
occupation  do  not  assist  the  argument  for  the 
plaintiffs.  The  line  is  clearly  drawn  between  dis- 
paracrement  of  the  goods  in  which  a  trader  deals, 
and  of  his  conduct  in.  carrying  on  his  business : 
{Western  Counties  Manure  Company  v.  Lawes 
(L.  Bep.  9  Ex.  218).  The  too  familiar  denuncia- 
tions of  the  public-house  are  not  actionable.  A 
warning  a^^ainst  the  goods  in  which  a  man  deals 
is  permissible,  but  the  seller  must  not  be  attacked 
unless  the  occasion  is  privileged  or  the  charges 
are  true.  The  interest  in  the  trade  which  a  man 
carries  on  may  be  described  figuratively  as  his 
property  or  as  an  investment  of  his  industry  and 
skill  from  which  he  is  entitled  to  receive  a  return. 
But  a  man  cannot  be  said  to  have  a  right  to  that 
which  no  one  is  bound  to  provide  for  him,  viz., 
employment  in  his  trade  or  business.  It  seems 
equally  clear  that  he  cannot  be  said  to  have  a 
right  to  the  hope  of  such  employment.  In  the 
Gourt  of  Appeskl  their  Lordships  would  seem  to 
have  decided  that,  although  it  was  a^nitted  at  the 
trial  that  the  defendant  had  not  acted  from  any 
ill-will  to  the  plaintiffs,  the  jury  might  find 
that  the  act  of  the  defendant  haa  been  mali- 
cious. It  was  held  to  be  evidence  of  malice 
that  the  act  of  the  defendant  had  caused 
loss  to  the  plaintiffs,  and  because  it  was 
malicious  it  was  said  to  be  wrongful,  and  there- 
fore actionable.  But  with  deference  to  opinions 
entitled  to  so  much  respect,  motive  would,  in  my 
judgment,  be  immaterial  unless  a  right  of  the 
plaintiffs  was  infringed.  The  formma  repeated 
from  the  judgment  in  Bowen  v.  Rail  (44  L.  T. 
6  Bep.  75 ;  Q.  B.  Biv.  333)  might,  it  seems  to  me, 
be  equally  available  where  a  dismissal  was  brought 
about  by  the  refusal  of  workmen  to  permit 
the  employment  with  them  of  a  person  to 
whom  they  objected  on  reasonable  grounds. 
For  malice  might  be  inferred  from  the  know- 
ledge that,  dismissal  would  occasion  loss,  and 
what  is  malicious  is  said  to  be  actionable.  It 
would  follow  that  an  agent  of  the  workmen  through 
whom  the  employer  was  informed  of  what  they 
proposed  to  do  (as  well  as  each  of  the  workmen) 
would  be  liable  to  be  sued  as  a  wrong-doer, 
although  it  could  be  shown  that  the  instructions 
given  to  the  agent  had  been  followed  to  the  letter. 
Further,  the  reasoning  would  appear  to  be  applic- 
able to  a  '*  lock-out ''  as  well  as  a  *'  strike."  But 
1  another  view  of  the  plaintiffs'  case  was  submitted 
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to  your  Lordships,  which  differed  materially  from 
that  presented  to  Kemiedy,  J.  or  the  jury.  It 
was  said  that  the  prinoiple  of  Lumley  v.  Gye 
(ubi  sup,)  might  well  be  extended  to  the  present 
case,  for,  though  the  plaintiffs  had  no  ri^ht  under 
contract  to  be  retained  in  the  service  of  the  Glen- 
gall  Company,  they  would  in  the  ordinary  course 
of  business  have  been  employed  until  the  repairs 
of  the  uhip  approached  completion.  The  inter- 
ference of  the  defeudant  had  led  to  their  dismissal, 
and  this  interference,  it  was  argued,  was  wrongful, 
because  the  statements  made  by  him  to  the 
employers  wei*e  untrue.  In  other  words,  the 
plaintiffs'  liberty  of  conduct  was  alleged  to  be 
interfered  with  wrongfully  by  the  defendant's 
abuse  of  his  liberty  of  speech.  The  defendant's 
representations  were  said  to  be  false,  because  he 
had  otated  first  that  he  had  authority  to  speak  for 
all  the  iron  workers,  whereas  he  had  only  commu- 
nicated with  some  of  them ;  and,  secondly,  because 
he  had  said  that,  unless  the  plaintiffs  were  dis- 
missed, all  the  iron  workers  would  leave.  Blit, 
from  the  evidence  given  by  the  plaintiffs'  witnesses, 
Edmonds  and  Halkett,  the  jury  might  properly 
find  that  the  defendant  had  not  misled  or  intended 
to  mislead.  Halkett  did  not  complain  that  he  had 
been  misinformed.  He  acted  at  the  time  and 
subsequently,  without  question,  on  the  informa- 
tion given  him  that  there  was  a  trade  dispute 
which  might  end  in  a  strike  if  the  plaintiffs  were 
not  dismissed.  But  this  suggestion  of  the  respon- 
dent's counsel,  made  for  the  first  time  in  the 
argument  before  your  Lordships,  seems  to  me 
to  be  disposed  of  by  the  consideration  that 
it  really  involves  a  charge  of  fi'aud  against 
the  defendant,  not  made  in  the  pleadings  or 
at  the  trial,  which  he  had  no  oppoi*tunity  of 
meeting.  I  can  find  no  evidence  that  the  defen- 
dant had  acted  dishonestly  or  in  bad  faith.  Even 
if  it  could  be  said  that  there  had  been  intentional 
exaggeration  in  the  defendant's  statements,  it 
woiUd  not  follow  that  the  defendant's  conduct 
was  tortious.  Words  may  be  uttered  which  are 
false  and  even  malicious,  and  yet  the  limits  of 
free  speech  may  not  be  overstepped.  Assuming 
that  there  was  some  truth  in  what  the  defendant 
said,  it  would  be  impossible,  in  my  judgment,  to 
expect  a  jury  to  deal  satisfactorily  with  the 
question  whether  that  which  was  accurate,  or  that 
which  was  inaccurate,  in  the  defendant's  state- 
ments had  influenced  the  employers.  It  seems  to 
me  that  there  was  no  evidence  that  the  represen- 
tations made  by  the  defendant  were  wrongful,  or 
that  any  right  of  the  plaintiffs  was  infringed, 
and  I  therefore  answer  your  Lordships'  question 
in  the  negative. 

Cave,  J. — Mj  Lords :  Before  proceeding  to 
deal  with  the  question  your  Lordships  have 
asked,  it  is  desirable  to  refer  to  certain  general 
principles  that  must  always  be  boi-ne  in  mind. 
One  of  these  is,  that  every  wrong  involves  the 
violation  or  disturbance  of  some  right,  and,  con- 
versely, that  every  right  is  protected  from 
violation  or  disturbance  by  its  appropriate  action. 
Another  is,  that  malice  alone  never  constitutes  a 
cause  of  action,  or,  in  other  words,  does  not  make 
that  a  wroDg  which  otherwise  would  not  be  a 
wrong.  The  law  of  malicious  prosecution  is  no 
exception,  for  prosecution  involves  scandal  to 
reputation  or  loss  of  liberty,  or  both ;  and, 
although  for  reasons  of  public  policy  resort  to 
legal   process    is    justifiaole   wherever    there  is 


reasonable  and  probable  cause,  so  that  there  must 
not  only,  be  want  of  reasonable   and  probable 
cause  and  also  malice,  yet  the  proof  of  malioe 
does  not  involve  the  recognition  of  a  new  rights 
but  simply  affords  an  njiBwer  to  a  state  of  ciream- 
stances    under    which   the    violation    of  these 
elementary     rights     would    not    be    actionable. 
Thus,  in  Stevenson  v.  Neumham  (13  C.  B.  286) 
it  was  held  that  a  count  in  case  for  distraimng 
for  more  rent  than  was  due  was  bad,  though  it 
alleged  it  to  have  been  done  maliciously,  on  the 
ground  that  an  act  which  does  not  amount  to  a 
legal   injury  cannot  be  actionable  becaase  it  is 
done    with    a    bad    intent.      So,  in  Bradford  x. 
Pickles  (73  L.  T.  Bep.  353;  (1895)  A.  C.  587)  it  was 
held  by  your  Lordships  that  no  use  of  propertj 
which  otherwise  would  oe  legal  can  become  illegal 
merely  because  it  is  prompted  by  a  motive  which 
is  improper  or  even    malicious.     The  personal 
rights  with  which  we  aru  most  familiar  are:  1. 
Rights  of  reputation ;   2.  Bights  of  bodily  safety 
and  freedom ;  3.  Bights  of  property,  or,  in  other 
words,  rights  nelative  to  the  mind,  body,  and 
estate ;  and,  if  the  general  word  "  estate  "  is  sub- 
stituted for  "  property,"  these  three  rights  will  be 
found  to  embrace  all  the  personal  rights  that  aie 
known  to  the  law ;   but  in  that  case  it  must  be 
admitted  that  the  third  class  is  very  general,  and 
embraces  a  good  many  subdivisions.    In  my  sub- 
sequent remarks  the  word  "  right "  will,  as  far  aa 
possible,  always  be  used  in  the  above  sense ;  and 
it  is  the  more  necessary  to   in^st  on  this  as 
during  the  argument  at  your  Lordships'  bar  it 
was  £equently  used  in  a  much  wider  and  more 
indefinite  tense.     Thus,  it  was  said  that  a  man 
has  a  perfect  right  to  fire  off  a  gun,  when  all  that 
was  meant,  apparently,  was  that  a  man  has  a 
freedom  or  liberty  to  fire  off  a  gun,  so  long  as  he 
does  not  violate  or  infringe  any  one's  rights  in 
doing  so,  which  is  a  very  different  thing  from  a 
right,  the  violation  or  disturbance  of  which  can 
be  remedied  or  prevented  by  legal  process.    The 
first  point  to  be  disposed  of  is  whether  among  the 
subdivisions  of  rights  of  property  or  estate  the 
common  law  recognises  the  right  to  acquire  pro- 
perty; that  is,  recognises  it    as  a  right  to  be 
protected  by  action    against  violation    or    dis- 
turbance, and  not  merely  as  a  freedom  or  liberty 
to  be  enjoyed  so  long  as  it  does  not  interfere  with 
other  people's  rights,  properly  so  called,  but  not 
to  be  protected  in  any  case  by  action.    The  first 
instance  I  know  of  such  a  right  being  claimed 
occurs  in  a.d.  1410  in  the  Year  Book,  11  Hen.  4, 
(fo.  47,  pi.  21),  where  it  was  held  that,  if  one 
schoolmaster    sets     up    a    new    school    to    the 
damage  of  an  ancient  school,  and    thereby  the 
scholars  are  allured  from  the  old  school  to  come 
to  the  new,  no  action  will  lie.    This,  indeed,  is  a 
negative  decision,  for  it  onl^  holds  that*  assnming 
such  a  right  to  exist,  it  is  common  to  all  men, 
and  may  oe  exercised  by  all,  at  all  events  where 
the  exercise  is  bond  fide.    The  next  case  is  Lewi's 
ease  in  1593,  which  is  thus  reported  in  Gro.  Eliz. 
289  :  "  Plaintiff,  an  innholder  in  D.    The  defen- 
dant spake  these  words,^ '  Thy  house  is  infected 
with  the  pox :  and  thy  wife  was  laid  of  the  poz.' 
Actionable  for  it  is  a  discredit  to  the  pliuntiff,  and 
guests  would  not  resort  thither."    The  reasons 
given  why  the  words  were  actionable  are  onlj 
intelligible  on  the  assumption  that  the  plaintin 
had  a  right  to  carry  on  his  business  as  an  inn- 
holder  without  disturbance,  for  the  oonunon  law 
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lias  never,  that  I  am  aware,  held  that  slaiider  of 
a  man's  wife  is  an  injury  to  the  husband's  reputa- 
tion for  which  he  may  maintain  an  action ;  and 
both  reasons  are  equally  valid  if  a  man  has  a 
right  to  carry  on  his  trade  without  disturbance. 
In  Oarret  v.  Taylor  (Oro.  Jac.  567),  which  was 
decided  in  1620,  the  statement  of  the  cause  of 
action  was,  that  "  the  plaintiff  was  a  free  mason 
and  used  to  sell  stones  and  had  a  lease  of  a  stone- 
pit  ;  that  the  defendant,  to  discredit  and  deprive 
him  of  the  commodity  of  the  said  mine,  imposed 
BO  many  and  so  great  threats  on  his  workmen  and 
disturbed  all  comers,  threatening  to  maim  and 
Tex  them  with  suits  if  they  bought  any  stone, 
whereon  they  all  desisted  from  buying  and  the 
others  from  workiDg."  Upon  this  it  was  moved 
in  arrest  of  judgment  that  the  action  lay  not, 
"  for  nothing  is  alleged,  only  words,  and  no  acts 
or  insult,  and  causeless  suits  or  fears  are  no 
cause  of  action.  8ed  non  allocatur ;  for  the  threat- 
ening to  mayhem  and  suits  whereby  they  durst 
not  work  is  a  great  damage  to  the  plaintiff,  and 
hiB  losing  the  benefit  of  his  quarries  a  good  cause 
of  action."  Here  it  may  be  said  that,  so  far  as 
the  servants  are  concerned,  the  plaintiff  had  a 
right  of  action  in  the  nature  of  a  right  of 
property  arising  out  of  the  personal  relation  exist- 
ing between  the  master  and  servant,  and  of  the 
services  to  which  he  was  thereby  entitled  ;  but 
how  could  the  plaintiff  have  a  right  of  action 
against  another  for  threatening  to  maim  and  vex 
with  suits  third  persons  who  came  to  buy,  but  are 
not  alleged  to  have  entered  into  any  contract  to 
buy  stone?  If,  however,  we  assume  that  the 
common  law  recognises  in  every  man  a  right  to 
carry  on  his  trade  without  disturbance,  the  diffi- 
culty disappears.  In  addition  to  the  above  cases 
thero  are  many  others  scattered  through  the 
books  where  actions  were  maintained  for  com- 
pelling a  man's  servants  or  tenants  by  force  or 
threate  to  depart  from  their  service  or  tenure.  I 
mention  these  to  show  that  I  have  not  forgotten 
tbem ;  but  I  pass  them  over,  as  it  may  be  con- 
tended that  the  actions  were  founded  on  the  right 
arising  from  the  personal  relation  of  master  and 
servant  or  of  lord  and  tenant,  and  on  the  right  to 
the  services  which  thereby  became  due,  and  not 
on  any  acknowledged  right  to  sue  for  a  violation 
or  disturbance  of  the  right  to  earn  a  livelihood 
or  carry  on  a  business.  Next  comes  the  very 
important  case  of  Keehle  v.  HickeringiU,  decidea 
m  1707  (and  reported  in  11  East,  573,  n. ;  11  Mod. 
74, 130 ;  3  Salk.  9 ;  and  Holt's  Rep.  14,  17,  19), 
in  which  Lord  Holt,  C.J.  lays  down  in  express 
terms  the  existence  of  a  conmion  law  right  to 
carry  on  a  trade,  or  earn  a  livelihood,  without 
hindrance  or  disturbance.  The  facts  of  the  case 
have  been  too  frequently  referred  to  to  need 
recapitulation.  It  will  be  sufficient  to  refer  to 
tbo«e  parts  of  the  judgment  which  bear  on  the 
point  under  discussion.  **  He,"  says  Lord  Holt, 
I*  that  hindereth  another  in  his  trade  or  livelihood 
is  liable  to  an  action  for  so  hindering  him  "  (11 
East,  574,  n.) ;  and  again,  "  Why  otherwise  are 
scandalous  words  spoken  of  a  man  in  his  pro- 
fession actionable,  when  without  his  profession 
they  are  not  so  P  "  (lb.) ;  and  again,  "  Now  there 
are  two  sorts  of  acts  for  doin^  damage  to  a  man's 
employment  for  which  an  action  lies,  the  one  is  in 
respect  of  a  man's  privilege,  the  other  is  in  respect 
of  property  "  (Ih ,  575,  n.).  And  after  discussing 
the  first  be  goes  on,  "  The  other  is  where  a  violent 


or  malicious  act  is  done  to  a  man's  occupution, 
profession,  or  way  of  getting  a  livelihood,  there 
an  action  lies  in  all  cases."  *'  But "  (speaking  of 
disturbance  of  a  decoy)  "  if  a  man  doth  him  damage 
by  using  the  tame  employment  ...  no  action 
would  fie,  because  he  had  as  much  liberty  to 
make  and  use  a  decoy  as  the  plaintiff.  .  .  . 
Suppose  the  defendant  had  shot  in  his  own  ground ; 
if  he  had  occasion  to  shoot  it  would  have  been  one 
thing,  but  to  shoot  on  purpose  to  damage  the 
plaintiff  is  another  thing  and  a  wrong  "  (11  Mod. 
75).  After  referring  to  the  schoolmaster's  case 
in  11  Hen.  4,  he  adds,  "  But,  suppose  a  man 
should  lie  in  the  way  with  his  guns  and  fright 
the  boys  from  going  to  school  and  their  parents 
would  not  let  them  go  thither,  sure  that  school- 
master might  have  an  action  for  the  loss  of  his 
scholars  "  (11  East,  576,  n.).  This  judgment  was 
followed  in  1809  in  Carrington  v.  Taylor  (11  East. 
671).  Tarleton  v.  M*Gawiey  was  decided  in  1794 
(Peake,  N.  P.  270).  It  was  there  held  that  an  action 
lies  against  the  master  of  a  vessel  for  purposely 
firing  a  cannon  at  negroes,  and  thereby  preventing 
them  from  trading  with  the  plaintiff.  In  the  judg- 
ment it  was  said :  "  Had  this  been  an  accidental 
thing,  no  action  could  have  been  maintained ;  but  it 
is  proved  that  the  defendant  had  expressed  an  inten- 
tion not  to  permit  any  to  trade  until  a  debt  due 
from  the  natives  to  himsilf  was  satisfied."  In  this 
case  it  is  clear  that  the  plaintiff  could  have  had  no 
right  of  action  against  the  master  of  the  ship 
simply  for  firing  at  the  negroes ;  but,  when  it  was 
proved  that  the  defendant  fired  at  the  negroes  to 
prevent  their  trading  with  the  plaintiff,  it  was 
held  that  a  right  of  the  plaintiff  was  violated,  and 
a  cause  of  action  arose.  Now  it  is  not  easy  to 
see  what  right  this  could  be  except  a  right  to  carry 
on  his  trade  without  hindrance  or  disturbance. 
In  JSannam  v.  Mockett,  decided  in  1824  (2  B. 
&  C.  934),  the  facts  were  much  the  same 
as  in  Keehle  v.  Hickeringill  except  that  the  birds 
were  rooks  which  were  driven  from  a  rookeir, 
and  not  wild  fowl  disturbed  from  a  decoy.  In 
that  c<ue  Bayley,  J.,  giying  indgment.  Bays : 
"  To  maintain  an  action,  the  plaintiff  must  have 
had  a  right,  and  the  defendant  must  have  done 
a  wrong.  A  man's  rights  are  the  rights  of  per- 
sonal security,  personal  liberty,  and  private 
property.  Private  property  is  either  property 
in  possession,  property  in  action,  or  property 
that  an  individual  has  a  special  right  to 
acquire.  ...  A  man  in  trade  has  a  right  in 
his  fair  chances  of  profit ;  and  he  gives  up  time 
and  capital  to  obtain  it.  It  is  for  the  good  of  the 
public  that  he  should.  But  has  it  ever  been  held 
that  a  man  has  a  right  in  the  chance  of  obtaining 
ferw  natwae,  where  he  is  at  no  expense  in  enticing 
them  to  his  premises,  and  when  it  may  be  at 
least  questionable  whether  they  will  be  of  any 
service  to  him,  and  whether,  indeed,  they  will  not 
be  a  nuisance  to  the  neighbourhood  P  Keehle  v. 
Hickeringill  is  distinguishable:  First,  wild  fowl 
are  protected  by  25  Hen.  8,  c.  11 ;  secondly,  they 
constitute  a  known  article  of  food,  and  a  person 
keeping  up  a  decoy  expends  money  and  employs 
skin  in  taking  that  which  is  of  use  to  the  public ; 
thirdly,  it  is  a  profitable  mode  of  employing  his 
land,  and  was  considered  by  Lord  Holt  as  a 
description  of  trade."  In  this  judgment  we  find 
some  uncertainty  as  to  the  ground  of  Lord  Holt's 
decision  in  Keehle  v.  HicheringiU.  The  ri^ht  to 
carry  on  a  trade  or  earn  a  livelihood  without 
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hindrance  or  diBtarbaiice  U  treated  as  a  right  to 
a  fair  chance  of  profit ;  and  the  keeping  a  decoy  is 
referred  to  as  being  considered  by  tioni  Holt  as  a 
description  of  trade;  but  the  leamtid  jndge 
rather  speaks  as  if  Keehle  v.  HickeringUl  was 
decided  on  the  strength  of  a  right  in  the  chance 
of  obtainin^^ /era;  natv/rae,  where  the  man  has  been 
at  expense  m  enticing  them  to  his  premises,  as  by 
a  decoy ;  whereas  Lord  Holt  expressly  says  in 
Keehle  v.  HickeringiUf "  This  action  is  not  brought 
to  recover  damages  for  the  loss  of  the  fowl,  bat 
for  the  distorbfuice."  Twen^  years  later,  viz., 
in  1844,  came  the  case  of  Gregory  v.  Dtike  of 
BrwieiDiek  (6  M.  &  G.  205,  953),  in  which  it  was 
suggested,  but  not  decided,  that  hissix^  an 
actor  maliciously  is  actionable.  In  1853  the 
leading  case  of  LunUey  v.  Gye  (2  E.  &  B.  216) 

gave  rise  to  a  discussion  wmch  even  yet  can 
ardly  be  regarded  as  settled.      Crompton,  J. 
seems  rather  inclined  to  rest  his  judgment  in  that 
case  on  the  foundation  of  a  violation  of  a  ri^ht 
analogous  to  the  right  arising  from  the  relation 
of  master  and  servant.    Erie,  J.  puts  his  judg- 
ment on   a  wider    ground.      "The  answer,"  he 
says,  ''appears   to   me   to   be    that   the    class 
of   cases   referred    to    rests  on    the    principle 
that   the   procurement  of  the  violation   of   uie 
ri^ht  is   a  cause  of  action,  and  that,  where  this 
principle  is  applied  to  a  violation  of  right  arising 
upon  a  contract  of  hiring,  the  nature  of  the 
service  contracted  for  is  immaterial.    Where  a 
right  to  the  performance  of  a  contract  has  been 
violated  by  a  breach  thereof,  the  remedy  is  upon 
the  contract  against  the  contracting  party ;  and, 
if  he  is  made  to  indemnify  for  such  breach,  no 
further  recourse  is  allowed;  and,  as  in  case  of 
the  procurement  of  a  breach  of  contract  the  action 
is  for  a  wrong,  and  cannot  be  joined  with  the 
action  on  the  contract,  and  as  the  act  itself  is  not 
likely  to  be  of  frequent  occurrence  nor  easy  of 
proof,  therefore  the  actions  for  this  wrong,  in 
respect  of  other  eontracte  than  those  of  hiring, 
are  not  numerous;  but  still  they  seem  to  me 
sufficient  to  show  tlkit  the  principle  has  been 
recogpiised.    In  Winemore  v.  QreerAank  (Willes, 
577)  it  was  decided  that  the  procuring  of  a  breach 
of  the  contract  of  a  wife  is  a  cause  of  action. 
The  only  distinction  in  principle  between  this 
case  and  other  cases  of  contracte  is,  that  the 
wife  is  not  liable  to  be  sued ;  but  the  judgment 
reste  on  no  such  grounds ;  the  procuring  a  viola- 
tion of  the  plaintiff's  right  under  the  marriage 
contract  is  held  to  be  an  actionable  wrong.    Li 
Qreen   v.  Button    (2  C.   M.  &  R.   707),    it  was 
decided  that  the  procuring  a  breach  of  a  contract 
of  sale  of  goods  by  a  fiQse  claim  of  lien  is  an 
actionable  wrong.    Shepherd  v.  Wdkeman  (1  Sid. 
79)  is  to  the  same  effect,  where  the  defendant 
procured  a  breach  of  a  contract  of  marriage  by 
asserting  that  the  woman  was  already  married. 
.    .    .    To  these  decisions,  founded  on  the  prin- 
ciple now  relied  upon,  the  cases  for  procuring 
breaches  of  contracte  of  hiring  should  be  added ; 
at  least.  Lord  Mansfield's  judgment  in  Bird  v. 
BandaU  (3  Burr.  1345)  is  to  that  effect    This 
principle  is  supported  by  good  reason.    He  who 
maliciously  procures  a   damage  to  another   by 
violation  of  his  right  ought  to  be  made  to  in- 
demnify ;  and  that,  whether  he  procures  an  action- 
able wronff  or  a  breach  of  contract.    He  who 
procures  tne   non-delivery   of  goods   according 
to   contract   may    inflict   an   injury    the   same 


as  he  who  procures    the  abstraction  of   goods 
after  delivery;   and  both  ought   on   the  Bsme 
ground  to  be  made  responsible.    The  remedy  on 
the  contract  may  be  inadequate,  as  where  the 
measure  of  damages  is  restricted,  or  in  the  case 
of  nonpayment  of  a  debt  where  the  damage  mav 
be  baniruptey  to  the  creditor  who  is  disappointed, 
but  the  measure  of  damages  against  the  debtor 
is  interest  only;    or,  in  the  case  of  the  non- 
delivery of  the  goods,  the  disappointment  may 
leeA  to  a  heavr  forfeiture  under  a  contract  to 
complete  a  work  within  a  time,  but  the  measure 
of  damages  against  the  vendor  of  the  goods  for 
non- delivery  may  be  only  the  difference  between 
the  contract  pnce  and  the  market  value  of  the 
goods  in  question  at  the  time  of  the  breach.    In 
such  cases  he  who  procures  the  damage  mali- 
ciously might  justly  be  made  responsible  beyond 
the  liabilitry  of   the  contractor. '    Coleridge,  J. 
took  a  much  narrower  view,  and  contended  that 
the  action  for  enticing  away  a  servant  was  founded 
on  the  Statute  of  labourers,  and  could  not  he 
extended  to  the  case  of  a  public  singer.    What- 
ever we  maj  think  of  the  rorce  of  Coleridge,  J.'s 
reasoning,  it  must^  I  think,  be  admittted  now  that 
although   the  three    judgmente  differed  in  the 
grounds  on  which  they  were  put,  the  oonelunon 
of  the  majority  that  Lumley  had  a  good  cause  of 
action  was  right.    At  the  present  day,  however,  it 
will  hardly  be  contended  that  the  decision  should 
be  supported  on  the  grounds  taken  by  Crompton,  J. 
The  point   came   before  the   Court  of   Appeal 
nearly  thirty  years  later,  in  1881,  when  Bcwen  t. 
HaU  (44  L.  T.  Bep.  75 ;  6  Q.  B.  Div.  333)  was 
disposed  of,  and  the  majority  of  the  court  there 
held  that  the  decision  in  Lumley  v.  Qye  was 
correct,  but  that  it  was  to  be  supported,  not  on  the 
narrower  ground  taken  by  Crompton,  J.,  but  on 
the  broader  ground  on  which  it  was  based  by 
Erie,  J.    Instances  of  the  action  for  disturbing  a 
man's  right  to  earn  his  livelihood  are  rare,  bat 
they  do  exist  even  in  modem  times.    Thus,  in 
Young  v.  Macrae  (3  B.  &  S.  264),  decided  in  1862, 
Cockbum,  L.C. J.  says :   "  If  a  man  falsely  and 
maliciously  makes  a  stetement  disparaging  an 
article   which   another  manufactures   or  vends 
(although  in  so  doin^  he  caste  no  imputation  on  his 
personid  or  professional  character),  and  thereby 
causes  an  injury,  and  special  damage  is  averred,  I 
am  far  from  saying  that  an  action  mi^ht  not  be 
maintained."  And  it  was  actually  so  held  m  WeiUrn 
Counties  Manure  Company  v.  Lawee  (L.  Bep.  ^ 
Ex.  218).    It  is  true  that  these  oases  are  some- 
times referred  to  as  being  in  the  nature  of  slander 
of  title.    But  it  seems  simpler  to  class  them  as 
instances  of  the  violation  of  a  man's  risrht  to 
cany  on  his  trade  without  disturbance  than  to 
resort  to  a  forced  analogy  to  slander  of  title, 
which  is,  in  truth,  a  viomtion  of  the  rights  of 
proper^,  and  not  a  violation  of  ri^te  of  repnta- 
tion.    in  Biding  v.  Smith  (34  L.  T.  Bep.  500;  1 
Ex.  Div.  91),  decided  in  1876,  the  phuntiff,  a 
trader  carrying  on  business,  brouffht  an  action 
founded  on  words  uttered  by  the  defendant,  which 
led  to  loss  of  trade  and  customers  by  the  plaintiff, 
defendant  having  stated  that  the  wife  of  the 
plaintiff,  who  assisted  him  in  his  business,  had 
been   guilty  of  adultery.    In  giving  judgment 
Kelly,  C.B.  said :  *'  It  appears  to  me  &at  if  a  man 
stetes  of  another,  who  is  a  trader  fta-ming  his  liveli- 
hood by  dealing  in  articles  of  trade,  anything,  be 
it  what  it  may,  the  natural  consequences  of  utter- 
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ing  which  wotdd  be  to  injure  the  trade  and  prevent 
persons  resorting  to  the  place  of  business,  and  it 
80  leads  to  loss  of  trade,  it  is  actionable."  It  is 
quite  tme  that  in  this  case  the  injury  arose  from 
words  spoken  of  the  wife,  but  the  only  ri^ht  of 
the  plaintiff  said  to  have  been  infringed  is  the 
right  to  carry  on  a  trade  without  disturbance, 
whether  by  word  or  deed.  So,  again,  in  the 
Qfubrta  HiU  Gold  Mining  Company  v.  Eyre  (49 
L  T.  Rep.  249 ;  11  Q.  B.  Div.  674),  decided  in 
1883,  it  was  held  that  an  action  will  lie  for  falsely 
and  maliciously,  and  without  reasonable  and 
ptx)bable  cause,  presenting  a  petition  to  wind-up  a 
company.  Here  it  is  difficult  to  see  what  was  the 
right  of  the  company  which  was  infringed,  except 
the  right  to  trade.  It  can  hardly  be  said  that 
dnj  otaer  right  of  property  or  any  right  of  repu- 
tation, if  sucn  right  caa  exist  in  a  company,  was 
infringed.  The  Mogul  cas«  (61  L.  T.  Kep.  820 ; 
23  Q.  B.  Div.  598),  decided  in  1889,  is  an  illustra- 
tion  of  what  constitutes  malice  in  these  cases ; 
but  that  a  trader  has  a  right  to  carry  on 
bis  business  without  disturbance  except  in  the 
way  of  fair  competition  is  apparently  accepted 
an  undoubted  law.  Thus  Lord  Esher,  M.R.  says : 
"Now  a  long  line  of  cases  has  determined  that  every 
trader  in  the  Queen's  dominions  has  by  law  a  legal 
right  to  carry  on  his  trade  according  to  his  own 
w3l  and  judgment,  and  the  law  has  decided  that 
for  some  kinds  of  interference  with  that  right  the 
trader  interfered  with  has  a  right  of  action.  .  .  . 
Turning  again  to  the  careful  analysis  of  Jaw  in 
Sir  WiUiam  Erie's  book,  '  I  agree,'  says  his  Lord- 
ship, '  with  him  that  these  propositions  assume 
that  a  person  has  a  i-ight  to  do  as  he  chooses  with 
his  own,  whether  labour  or  capital,  within  the 
limits  set  by  law ;  that  a  right  involves  a  prohibi- 
tion against  the  infringement  thereof ;  and  that  a 
prohibiticm  involves  a  remedy  for  the  violation 
thereof.' "  In  Temperton  v.  Buasell  (69  L.  T.  Rep. 
78 ;  (1893)  1 Q.  B.  715)  the  questioa  arose  whether 
there  was  a  distinction  between  the  claim  for  indu<v- 
ing  persons  to  break  contracts  already  entered  into 
with  the  plaintiff,  and  that  for  inducing  persons 
not  to  enter  into  contracts  with  the  plaintiff.  Lord 
Esher,  M.R.  held  that  there  was  not,  for  reasons 
which  do  not  seem  at  all  consistent  with  the  theory 
that  it  is  the  making  x>f  a  contract  which  gives 
each  of  the  contracting  parties  aright  in  re  against 
all  the  world.  Lopes  and  Smith,  L.JJ.  avoided 
the  question.  Such  being  the  state  of  the  authori- 
ties, the  question  arises  whether  Lumley  v.  Gye 
and  Bowen  v.  Halt  are  to  be  supported  on  tne 
pricciple  first  applied  by  Erie,  J.  in  the  former 
case  to  rights  ex  coniractu  that  the  procuring  of 
the  violation  of  the  right  is  a  cause  of  action,  or  on 
the  principle  laid  down  by  Lord  Holt  that  he  that 
hinderetii  another  in  his  trade  or  livelihood  is  liable 
to  an  action  for  so  hindering  him.  I  venture  to 
think  that  Lord  Holt's  principle  is  to  be  preferred 
to  that  of  Erie,  J.,  on  tne  ground  that  the  latter  is 
anomalous  and  unnecessary,  and,  at  the  same 
time,  both  too  wide  and  too  narrow.  It  is  anoma- 
lous because  in  no  other  instance  in  the  English 
law  that  I  am  aware  of  does  a  right  ex  contractu 
give  rise  to  a  right  in  re.  In  no  other  case  that  I 
know  of  can  two  persons  by  agreement  between 
themselves  create  an  obligation  oinding  on  all  the 
rest  of  the  world.  Of  course,  I  am  aware  that  a 
riffht  arising  from  purchase  in  the  narrower  sense 
oithe  word  is  preceded  by  a  right  ex  contractu, 
hut,  in  that  case,  the  right  in  re  does  not  arise 


directly  from  the  making  of  the  contract  but  from 
the  fulfilment  of  it,  and  is  in  truth  only  a  transfer  of 
the  already  existing  right  in  re  from  the  vendor 
to  the  purchaser,  and  is  as  much  ajbinding  obliga- 
tion on  the  vendor  as  on  the  rest  of  the  wond. 
It  is  also  anomalous  because,  as  Erie,  J.  himself 
states,  the  right  in  re  is  there  available  against 
all  the  world  except  the  co-contractor,  whose 
consent  to  the  contract  is  supposed  to  have  given 
birth  to  this  anomalous  right  in  re.  That  this  is 
so  is  plain  from  the  judgment  of  Erie,  J.,  where 
he  points  out  that  on  his  principle  damages  will 
be  recovered  Cigainst  the  man  who  procures  the 
breach  of  a  contract  which  cannot  be  recovered 
against  the  man  who  actually  breaks  the  contract 
he  has  himself  made.  Secondly,  Erie,  J.'s  prin- 
ciple is  unnecessary,  as  is  shown  by  himself  in  his 
book  on  Trades  Unions  (p.  13),  where  he  says  that 
"  A  person  has  a  right  to  do  as  he  chooses  with 
his  own,  whether  laoour  or  capital,  within  the 
limits  set  by  law;  that  a  right  involves  a  pro- 
hibition against  the  infringement  thereof,  and 
that  a  prohibition  involves  a  remedy  for  the 
violation  thei*eof."  If  this  is  so,  and  if,  as  Lord 
Esher  points  out  in  the  Mogul  case,  the  acts  com- 
plained of  in  Lumley  v.  Gye  and  Bowen  v.  HaU 
were  acts  in  obstruction  of  the  ordinary  course 
of  trade,  and  if,  as  I  believe  is  the  case,  the 
right  of  the  trader  to  do  as  he  chooses  with  his 
own  was  violated  in  all  the  cases  in  which  the 

Slaintiff  succeeded,  it  was  quite  unnecessary  to 
iscover  a  second  violation  of  a  right  since  one  is 
sufficient.  I  am  not  sui'e  that  I  thoroughly 
understand  the  bearing  of  some  of  Lord  Esher's 
remarks  in  the  Mogul  case  upon  Lumley  v.  Gye ; 
but,  if  I  correctlv  understand  them.  Lord  Esher 
sa^s  in  effect  that  the  action  of  Gye  in  inducing 
Miss  Wagner  to  leave  Lumley's  service  was  a 
disturbance  of  Lumley's  right  to  carry  on  his 
business  which  might  or  might  not  have  been 
justified,  and  that  his  method  of  inducing  her  to 
leave  Lumley's  service  by  breaking  her  contract 
was  only  proof  of  malice,  showing  that  the  dis- 
turbance was  malicious,  and  therefore  not  justifi- 
able. Thirdly,  Erie,  J.'s  principle  is  too  narrow. 
The  I'easons  for  this  are  given  by  Lord  Esher 
in  Temperton  v.  Bussell.  The  loss  and  incon- 
venience may  be  exactlv  the  same  where  it 
is  not  the  fulfilment  of  a  contract  which  is 
interfered  with,  but  the  continuance  of  a  course 
of  practice  which  is  disturbed,  as  is  shown 
by  this  very  case,  where  the  loss  and  damage  to 
the  respondents  are  the  same  as  if  they  had  had 
a  contract  with  their  employer,  with  this  difference 
only,  that  in  the  latter  case  they  would  have  some 
remedy,  though  perhaps  not  a  very  effective  one, 
against  their  employer,  while  in  the  former  case 
they  have  none,  moreover,  it  is  difficult  to  see 
why  the  fact  that  the  contract  is  not  in  writing, 
when  writing  is  required  to  give  it  validity,  or  not 
stamped  when  a  stamp  is  necessary  for  the  same 
purpose,  should  give  immunity  to  a  third  person 
who,  in  all  probabilitT,  does  not  know  whether  it 
is  in  writing  or  whether  it  is  stamped  or  not.  The 
contract  theory,  moreover,  does  not  explain  the 
numerous  cases  in  which  an  action  has  been  held 
to  lie  although  there  is  no  contract,  as  in  Leveies 
case,  as  in  Garrett  v.  Taylor  as  far  as  the  customers 
were  concerned,  as  in  Tarleton  v.  M^Gatoley,  and 
as  in  Keeble  v.  HicherinpU.  Would  a  person  who 
maliciously  induced  an  infant  on  coming  of  age  to 
avoid  a  voidable  contract  be  held  liable  P    Again, 
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the  theory  which  is  baaed  on  breach  of  oontraot 
goes  too  far,  for  in  that  case  it  would  be  action- 
able apparently  for  a  man  or  woman  to  induce  a 
girl  to  break  off  a  contract  of  marriaee,  unless  he 
or  she  could  show  that  there  was  such  a  rolation- 
ship  between  him  or  her  and  the  girl  as  to  impose 
upon  them  the  duty  of  eiving  her  advice  on  the 
subject.    The  absence  of  auy  such  action  or  of  any 
reference  to  it  in  our  books  is  the  best  proof  that 
no  such  right  exists.    Again,  it  is  actionable  for 
a  man  to  retain  a  servant  in  his  empl  y  after 
notice  that  he  has  left  his  former  employment  in 
breach  of  his  contract,  even  where  the  second  em- 
ployer had  no  notice  of  the  contract  at  the  time 
of  emploving  the  servant,  and  even  where  the 
servant    nas    left    his    employment  voluntarily. 
Would  it  be  equally  actionable  to  marry  a  woman 
after  notice  that  she  had  broken  her  contract  to 
marry  another  man  ?    Nor  are  the  cases  which 
are  referred  to  by   Erie,    J.    very  satisfactory. 
Winsinore  v.   Qreeribank  may  witn  much  better 
reason  be  referred  to  the  husband's  marital  rights 
which,  at  the  time  that  case  was  decided,  were 
looked  upon  as  rights  in  re  available  against  the 
whole  world,  and  not  as  rights  in  personam  avail- 
able against  the  wife  only.     Green  v.  Button  may 
with  as  much  reason  be  referred  to  the  right  of 
the  plaintiff  to  carry  on  the  business  for  which 
he  bought  the  goods  in   question  without  dis- 
turbance, as  to  his  right  to  have  his  contracts 
respected  by  the  whole  world  except  the  other 
contracting  party.     Shepherd  v.  Wakeman  seems 
rather  an  action  for  injury  to  the  reputation  of 
the  plaintiff  than  anything  else.    A  point  has, 
however,  been  started  that  this  right  to  carry  on 
business    without    disturbance    is    confined   to 
traders,  and  that  there  is  no  correepondin|^  right 
in  a  workman  to  earn  his  livelihood  by  seUing  ids 
labour  without  disturbance.  Indeed,  in  the  mogul 
case  Lord  Esher,  M.B.  expressly  says  that  the 
right  applies  only  to  trade  and  to  traders  ;  but  I 
find  it  very  difficult  to  understand  what  his  Lord- 
ship meant  b^  this,  inasmuch  as  in  the  same 
judgment  he  cites,  apparently  with  approval,  the 
expressions  of  Sir  William  Erie  citea  below  to 
the  contrary  effect.     Certainly  actions  of  this 
kind  are  more  frequently  brought  by  traders  than 
by  workmen;  but  undoubtedly  the  principle  is 
laid  down  in  terms  which  expressly  recognise  the 
right  of  a  workman  to  dispose  of  his  labour  by 
Lord  Holt,  and  Sir  W.  Erie,  in  his   book    on 
Trades    Unions,    says   (p.  12).      [His    Lordship 
read  the  passaee  cited  by  Hawkins,  J.,  supra.T. 
It.was  asked    by   one  of    your  Lordships,  *'If 
a    cook    says    to    her    master,    *  discharge    the 
butler  or  I  leave  you,'  is  that   action  able?" 
With  submission  I  say  that  it  is,  if  the  master 
does  discharge  the  butler  in  consequence;   and 
I  hardly   understand    why    it    should    not    be. 
Ex    conceseis   the    butler   has   been    interfered 
with  in  earning  his  livelihood,  and  has  lost  his 
situation,   and  the  circumstances  show  no  just 
cause  or    excuse    why  the    cook    should  have 
induced  her  master  to  discharge  the  butler.    The 
interference  or  disturbance  is  not  violent,  as  if  the 
cook  had  threatened  to  shoot  her  master  if  he 
did  not  discharge  the  butler  at  her  request ;  but, 
no  good  cause  or  excuse  being  shown,  though 
many  may  be  suggested,  it  is  malicious.    Suppose 
the  cook  had  fajsely  told  her  master  that  the 
butler  did  not  know  his  business,  and  the  master 
had  discharged  him  in  consequence  of  what  she 


said,  would  not  that  be  actionable  P  Or  ib  an 
action  of  slander  in  his  calling  the  luxury  of  a 
trader,  and  not  competent  to  a  working  man? 
Another  question  put  in  the  course  of  the  arga- 
ment  was  this :  "  Will  an  action  lie  if  A,  oat  of 
ill-will  to  B.,  induces  C.  not  to  leave  him  a 
legacy  ? "  I  answer.  Certainly  not,  becaoae 
there  is  no  such  recogpiieed  trade  or  profession  as 
that  of  a  legacy  hunter,  just  as  in  Hannamy. 
Mochett  it  was  held  that  there  was  no  such  reoofr- 
nised  trade  as  that  of  rook  dealer,  while  in  Keeble 
V.  HickeringiU  it  was  held  that  the  action  did  lie 
because  there  was  such  a  trade  as  that  of  a  game 
dealer  or  poulterer.  Bearing  in  mind  the  dicta 
of  Lord  Holt  and  Sir  William  Erie,  which  have 
been  ah^ady  cited,  and  remembering  how  men 
earn  their  livelihood  by  almost  insensible  grada- 
tions, from  disposing  of  their  labour  only,  tmoogh 
disposing  of  goods  which  owe  what  value  they 
possess  solely  to  the  labour  which  has  been  spent 
upon  them,  up  to  disposing  of  goods  in  which 
the  labour  spent  upon  them  foru«s  a  continually 
decreasing  portion  of  their  value,  it  seems  im- 
possible at  the  present  day  to  hold  that  there  ia 
one  law  for  the  comparatively  rich  trader,  and 
another  for  the  comparatively  poor  working  man 
living  by  his  labour  ;  and  I,  therefore,  answer  the 
first  part  of  the  question  put  to  us  by  saying  that 
in  my  opinion  Allen,  in  inducing  their  employers 
to  dismiss  the  respondents  from  their  employ- 
ment, was  guilty  ox  a  violation  of  their  right  to 
freely  dispose  of  their  labour  without  molestati(Hii 
and  that  this  is  an  actionable  wrong,  unless  he 
can  justify  it  by  showing  that  he  had  some  lawful 
cause  or  excuse  for  what  he  did.  Assuming  that 
the  plaintiff  had  a  right  to  dispose  of  his  kboor 
as  he  pleased,  limited  only  by  the  equal  right  of 
the  defendant  to  dispose  of  his  labour  as  he 

5 leased,  the  next  question  is.  Was  there  any  eri- 
ence  to  go  to  the  jury  of  a  malicious  disturbance 
by  the  defendant  of  this  right  of  the  phuntilEB  ? 
In  Bromage  v.  Froeger  (4  B.  &  C.  247),  decided  in 
1825,  it  was  said  that  nialice  in  common  accepta- 
tion means  ill-will  against  a  person,  but  in  its 
legal  sense  it  means  a  wrongful  act  done  inten- 
tionally without  just  cause  or  excuse.  In  an 
ordinary  action  for  words  it  is  suflEident  to 
charge  that  the  defendant  spoke  them  falsely. 
It  is  not  necessary  to  state  that  they  were  spoken 
maliciously.  Tms  is  so  laid  down  in  a  case 
in  1652,  reported  in  Styles,  392,  and  was  adju<ked 
upon  error  in  Mercer  v.  Sparha  (Noy,  35).  The 
question  of  what  is  malice  in  these  oases  was 
much  discussed  in  the  Mogul  ease  {ubi  rap.),  in 
which,  although  the  court  was  divided,  the  point 
at  issue  was  not  so  much  a  question  of  law  as  a 
ouestion  of  mixed  law  and  fact,  viz.,  what  fell  or 
did  not  fall  within  the  description  of  lawful  com- 
petition. Still,  it  will  be  advisable  to  quote  from 
the  judgment  of  Bowen,  L.J.,  which  ultimately 
prevailea.  His  Lordship  there  says :  "  No  man, 
whether  trader  or  not,  can  justify  damaging 
another  in  his  commercial  business  by  fraud  or 
misrepresentation.  Intimidation,  ooetruction, 
and  molestation,  are  forbidden ;  so  is  the  inten- 
tional procurement  of  a  violation  of  indiridual 
rights,  contractual  or  other,  assuming  always 
that  there  is  no  just  cause  for  it.  The  intentioinl 
driving  away  of  customers  by  show  of  riolence 
(Tarleton  v.  M'Qawley,  Peake  N.  P.  C.  270);  the 
obstruction  of  actors  on  the  stage  by  preoonoerted 
hissing    (Clifford    v.  Brandon,    2     Camp.  368; 
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Gregory  y.  Bruntwiek,  6  M.  <&  G.  205)  ;  the  dis- 
tnrlMuioe  of  wild  fowl  in  decoys  by  the  firing  of 
rans  {Carrington  v.  Taylor,  11  East,  571,  and 
KeebU  Y.  HtckeringiUy  11  East,  574,  n.) ;  the  im- 
peding or  threatening  servants  or  workmen 
{Gmrett  v.  Taylor,  Cro.  Jac.  567) ;  the  inducing 
persons  under  personal  contracts  to  break  their 
contracts  {Bowen  v.  Hall,  AA  L.  T.  Hep.  75 ; 
Q.  B.  Div.  333 ;  LumUy  v.  Qye,  2  E.  &  B.  216)  ; 
all  are  instances  of  such  forbidden  acts.  But  the 
defendants  have  been  guilty  of  none  of  these 
acte.  They  have  done  nothing  more  against  the 
plaintiffs  than  pursue  to  the  bitter  end  a  war  of 
competition  waged  in  the  interest  of  their  own 
trade.  To  the  argument  that  a  competition  so 
pnrsaed  ceases  to  have  a  just  cause  or  excuse 
iHifln  there  is  ill-will  or  a  personal  intention  to 
harm,  it  is  sufficient  to  reply  (as  I  have  already 
painted  out)  that  there  was  here  no  personal 
mteotion  to  do  any  other  or  greater  harm  to  the 
plaintiffs  than  such  as  was  necessarily  involved 
in  the  desire  to  attract  to  the  defendants'  ships 
the  entire  tea  freight  of  the  ports,  a  portion  of 
iHnch  would  otherwise  have  fallen  to  the  plain- 
tiffs' share.  I  can  find  no  authority  for  the 
doctrine  that  such  a  commercial  motive  deprives 
of '  just  cause  or  excuse '  acts  done  in  the  course 
of  ^de  which  woidd  but  for  such  a  motive  be 
justifiable.  So  to  hold  would  be  to  convert  into 
an  111^^  motive  the  instinct  of  self-advancement 
and  seu-proteotion  which  is  the  very  incentive  to 
all  tr&de.  Now,  in  the  present  case,  disregarding 
all  questions  as  to  whether  Allen  couched  his 
mauoement  m  the  form  of  a  threat  or  of  advice,  and 
as  to  whether  he  correctly  or  incorrectly  reported  to 
theemployers  what  had  taken  place  between  himself 
and  the  lx>ilermaker8,  there  remains  the  fact  that 
Allen  induced  th^r  employers  to  cease  employing 
the  respondents,  not  becisiuse  the  boilermakers 
wished  to  do,  or  coidd  do,  the  work  on  which  the 
respondents  were  then  employed,  but  because  the 
respondents  had  been  previously  guilty  of  doing 
iron  work  in  Mill  and  Knight^s  yard.  His 
motive,  therefore,  was  not  to  secure  the  work 
they  were  then  doing  for  the  boilermakers,  but 
to  punish  the  respondents  for  what  they  had 
previously  done ;  and,  according  to  Edmonds  and 
Halkett,  when  they  spoke  about  it  not  being  right 
to  visit  Mill  and  Knight's  sins  on  the  Glengall 
Iron  Company,  Allen  said  that  the  boilermakers 
would  be  callea  out  from  any  yard  the  respondents 
went  to,  and  that  they  (the  respondents)  would 
not  be  allowed  to  work  anywhere  in  London 
river.  Now,  although  according  to  the  principles 
of  the  Mogul  case,  t£e  action  of  Allen  might  have 
been  justified  on  the  principles  of  trade  compe- 
tition, if  it  had  been  confined  to  the  time  when 
the  respondents  were  doing  iron  work,  and  were 
therefore  acting  in  competition  with  the  boiler- 
makers, it  appears  to  me  that,  as  soon  as  he  over- 
steeped  those  limits  and  induced  their  employers 
to  dismiss  them  by  way  of  punishment,  his  Mction 
was  without  just  cause  or  excuse,  and,  conse- 
qnentiy,  malicioue  within  the  legal  meaning  of 
that  word.  And  this,  indeed,  seems  to  be  the 
new  of  some  of  the  defendants'  witnesses  them- 
selves. If  this  is  not  malicious,  I  ask  where 
the  line  is  to  be  drawn  F  Might  Allen  lawfully 
have  carried  out  this  threat,  and  with  impunity 
have  procured  the  dismissal  of  the  respondents 
from  eveiy  yard  in  London  by  way  oi  punish- 
meotv  and  not  in  the  way  of  competition?     I 
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therefore  answer  your  Lordships'  question  in  the 
affirmative. 

North,  J. — [His  Lordship  went  through  the 
facts  and  continued  as  follows :]  These  being  the 
facts  proved,  and  damage  to  the  |)lauitiffs  there- 
from being  also  proved,  the  (question  is,  whether 
Allen's  interference  was  justifiable  or  not? 
Whether  he  has  infringed  any  right  of  the  plain- 
tiffs ?  Sir  WiUiam  Er&,  in  his  treatise  on  the  Law 
of  Trade  Unions,  says,  at  page  12  :  [His  Lordship 
read  the  passage  cited  by  Hawkins,  J.,  st^pra.]  In 
Beg,  V.  Druitt  (10  Cox  C.  C.  592)  Bramwell,  B.  says : 
"  No  right  of  property  or  capital  is  so  sacred  or 
so  carefully  guarded  by  the  law  of  the  land  as 
that  of  personal  liberty.  That  libei'ty  is  not  libei-ty 
of  the  body  only;  it  is  also  a  liberty  of  the  mind 
and  will,  and  the  liberty  of  a  man's  mind  and 
will  to  say  how  he  should  bestow  himself  and  his 
means,  his  talents  and  his  industry,  is  as  much  a 
subject  of  the  law's  protection  as  is  that  of  his 
body."  Again,  in  the  Mogul  case  (ubi  sup,) 
Bowen,  L..L  says :  "  What  were  the  rights  of  tiie 
plaintiffs  as  traders  against  the  defendants  ?  The 
plaintiffs  had  a  right  to  be  protected  against 
certain  kinds  of  conduct,  and  we  have  to  consider 
what  kind  of  conduct  would  pass  this  legal  line  or 
boundary.  Now,  intentionally  to  do  that  which 
is  calculated  in  the  ordinary  course  of  events  to 
damage,  and  which  does  in  fact  damage,  another 
in  that  other  person's  property  or  trade,  is  action- 
able if  done  without  just  cause  or  excuse.  Such 
intentional  action,  when  done  without  just  cause  or 
excuse,  is  what  the  law  calls  a  malicious  wrong : 
(see  Bromage  v.  Prosper,  4  B.  <&  C.  247 ;  Capital  and 
Counties  Bank  v.  Henty,  47  L.  T.  Rep.  662 ;  7  App. 
Cas.  741,  per  Lord  Blackburn).  The  acts  of  the 
defendants  which  were  complained  of  here  "  (i.e., 
in  the  Moaul  case)  "  were  intentional,  and  were 
also  calculated  no  doubt  to  do  the  plaintiffs 
damage  in  their  trade,  but.  In  order  to  see  whether 
they  were  wrongful,  we  have  still  to  discuss  the 
question  whether  they  were  done  without  any  just 
cause  or  excuse.  Such  just  cause  or  excuse  the 
defendants  on  their  side  assert  to  be  found  in 
their  own  positive  right  (subject  to  cei'tain 
limitations)  to  carry  on  their  own  trade  freely  in 
the  mode  or  manner  that  best  suits  them,  and 
which  they  think  best  calculated  tx>  secure  their 
own  advantage."  These  statements  seem  to  me 
exaotiy  on  the  same  lines  as  were  adopted  by 
Lord  Holt  in  Keehle  v.  HickeringiU  (11  East,  574,  n.) 
where,  after  saying  that  there  were  two  sorts  of 
acts  doing  damage  to  a  man's  employment  for 
which  an  action  lies,  he  said  that  the  second  "  is 
wh^re  a  violent  or  malicious  act  is  done  to  a 
man's  occupation,  profession,  or  way  of  getting  a 
livelihood, — there  an  action  lies  in  all  cases.  But 
if  a  man  doth  him  damage  by  using  the  same 
employment,  as  if  Mr.  HickeringiU  had  set  up 
another  decoy  on  his  own  ground  near  the  plain- 
tiff's, and  that  had  spoiled  the  custom  of  the 
plaintiff,  no  action  would  lie,  because  he  had  as 
much  liberty  to  make  and  use  a  decoy  as  the 
plaintiff."  1  am  not  aware  of  any  decided  case 
challenging  the  validity  of  that  decision,  nor  even 
of  any  reported  observation  adverse  to  it.  In  the 
Mogul  case  Lord  Coleridge,  C.J.  spoke  of  it  as  an 
extreme  case,  but  in  the  same  case  he  said :  '*  I  do 
not  doubt  that  the  acts  done  by  the  defendants 
here,  if  done  wrongfully  and  maliciously,  or  if 
done  in  furtherance  of  a  wrongful  and  malicious 
combination,  would  be  ground  for  an  action  on 
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the  case  at  the  suit  of  one  who  suffered  injury 
from  them.    The  question  comes  at  last  to  this : 
What  was  the  character  of  these  acts,  and  what 
was  the  motive  of  the  defendants  in  doing  them  P'* 
(59  L.  T.  Rep.  519 ;  21  Q.  B.  Div.  552).    This  is 
precisely  what  the  plaintiffs  contend  for.    One 
other  passage  I  desire  to  quote  from  the  decision 
of  the  Court  of  Appeal  in  Bowen  v.  HaU  (uhi  sup,) : 
"  Merely  to  persuade  a  person  to  break  his  con- 
tract may  not  be  wrongful.    But  if  the  persuasion 
is  used  for  the  indirect  purpose  of  injuring  the 
plaintiff,  or  of  benefiting  the  defendant  at   tiie 
expense  of  the  plaintiff,  it  is  a  malicious  act,  which 
is   in  law  and  in  fact  a  wrong  act,  and  there- 
fore   a  wrongful  act,  and  therefore   an   action- 
able   act    if  injury    ensues     from    it."     These 
cases  seem  to  me  to  establish  that  every  man 
has  a  right  to  carry  on  his  lawful  trade,  or  employ 
his  industry  as  he  thinks  fit ;  imderstanding  by 
his  right  to  do  it  that   the  law  will  secure  him 
in  the  enjoyment  of  it,   and  will  protect  him 
against  any  improper  interference  or  molestation 
in  so  doing ;  but  that  mere  competition  by  rivals 
in  trade  who  have  an  equal  right  to  carry  on  a 
like  business,  is  not  such  inteirerence  or  moles- 
tion.    The  proposition  was  laid  down  boldly  by 
the  api>ellants'  counsel  that,  if  a  man  commits  an 
act  which  is  not  itself  illegal  or  tortious,  it  can- 
not  be  rendered   actionaole,  by  reason    of   its 
having  been  done  with  a  malicious  intent.    I  do 
not  understand  the  proposition.    A  malicious  act 
has  been  described  in  hundreds  of  cases,  both 
civil  and  criminal,    as  a    "  wrongful    act    done 
intentionally   without   jnst   cause  or  excuse  '*  ; 
the  element  of  wrong  is  essential,  and  an  act  which 
ex  hypothesi  is  not  wrongful  or  tortious  cannot  in 
accurate  le^al  phraseology  be  a  malicious  act.    If 
the  proposition   intended  is  that  an  act  itself 
legal    cannot  be  rendered  actionable  by  being 
done  from  a  wrong  motive,  such  as  spite  or  ill-will 
or  vindictiveness,  or  merely  to  vex  or  annoy,  I 
deny  that  the  proposition   is  sound  in  law  or 
universally  true.    It  is  much  too   large.    Each 
case  must  be  considered  separately.     In  many 
cases,  no  doubt,  the  proposition  is  correct.    A 
man  is  not  liable  to  an  action  for  sinking  a  well 
which  drains  his  neighbour's,  even  though  the 
sole  object  be  not  to  get  water  for  himself,  but  to 
spite  his  neighbour  by  depriving  him  of  his  neces- 
sary supply.    A  man  may  lawfully  drain  his  own 
land,  even  if  his  sole  object  be  vexatiously  to 
prevent   another  from  having  the  benefit  of  an 
overflow  he  has  previously  enjoyed.     Numerous 
other  illustrations   might  be  given.    But  there 
are  many  cases  in  whicn  the  existence  of  a  wrong 
motive,  or  malice,  in  the  popular  meaning  of  the 
word,  does  render  that  actionable   which  in  its 
absence  would  not  be  so.     Oibhs  v.  Pike  (9  M.  & 
W.  351)  was  an  action  for  wrongfully  registering 
as  a  judgment  under  1  &  2  Vict.  c.  110,  an  order 
of  the  Court  of  Chancery.    At  page  362  Alder- 
son,  B.  says :  *'  How  is  registering  the  order  an  inju- 
riouB  or  wi-ongf  ul  act  to  anyone  P    It  is  clear  that 
it  is  not.     It  causes  no  damage :  it  is  no  injurious 
act,  and  therefore,  in  order  to  enable  the  plaintiff 
to  maintain  this  action,  it  is  incumbent  on  him  to 
show  that  this  act,  in  its  nature  not   wrongful, 
has  become  so  in  consequence  of  its  having  been 
done  through  a  bad  motive.     For  this  purpose, 
and  in  order  to  render  the  act  wrongful  and  inju- 
rious, he  is  bound  to  add  to  the  fact  of  register- 
ing the  order  the    absence  of   reasonable    and 


probable  cause,  and  a  malicious  motive  for  doing 
so."    I  pass  over  without  comment  actions  for 
libel   or   slander,  as  Lord  Coleridge's  remarks 
thereon  in  Bowen  v.  Hall  seem  to  me  of  some 
weight.    In  Batcliffe  v.  Evatis  (66  L.  T.  Rep.  794; 
(1892)  2  Q.  B.  524)  Bowen,  L.J.,  in  givmgtiie 
judgment  of  the  Court  of  Appeal,  says:  "That 
an  action  will  lie  for  written  or  oral  lalsehoodB, 
not  actionable  per  se  nor  even  defamatory,  where 
they  are  maliciously  published,  where  they  are 
calculated  in  the  ordinary  course  of  things  to 
produce,    and   where   they    do   produce,   antoal 
damage,  is  established  law.    Such  an  action  is 
not  one  of  libel  or  of  slander,  but  an  action  on 
the  case  for  damage  wilfully  or  intentionally  done 
without  just  cause  or  excuse,  analogous  to  an 
action  for  slander  of  title."    In  CorparoHen  of 
Bradford  v.  Pickles  (71 L.  T.  Rep.  793 ;  (1895)  1  Ch 
145)  Lindley,  L.J.  says :  "  The  only  question  a 
couH  of  law  or  equity  can  consider  is,  whether 
the  defendant  has  a  right  to  do  what  he  threatens 
and  intends  to  do.    Ii  he  has  he  cannot  be  inter- 
fered with,  however  selfish,  vexatious,  or  eren 
malicious  his  conduct  may  be.*'    But  the  Jeanied 
judge's  very  next  words  show  that  he  was  dealing 
with  the  particular  case  before  him,  and  that,  in 
his  view,  there  are  cases  in  which  an  improner 
object  or  motive  does  make  an  otherwise  lavmil 
act  actionable.    An  action  for  malicious  proaecn- 
tion  is  a  good  instance  of  such  cases.     Unless  the 
plaintiff  can  prove  the  absence  of  reasonable  and 
probable  cause  for  the  prosecution  the  right  to 
prosecute  is  absolute,  and  the  motive  is  just  as 
immaterial  as  it  would  have  been  if  the  prosecu- 
tion had  succeeded.    Even  when  such  cause  is 
shown  not  to  exist,  the  defendant  may  still  suooeed 
if  he  can  prove  that  he  acted  without  malice,  e.g., 
that  he  did  bond  fide  believe  there  was  reasonable 
cause  to  prosecute.    The  plaintiff  cannot  claim  to 
be  protected  against  a  prosecution  where  there  is 
reasonable  and  probable   cause,   or  even  where 
there  is  no  such  cause,  but  there  is  an  absence  of 
malice.  If  such  cause  is  absent,  and  there  is  malice, 
the  prosecution  is  wrongful;   and  the  one  rital 
question  there  is  as  te  the  intention  of  the  pro- 
secuter,  the  state  of  his  mind;  did  he  act  with 
malice  or  not  P    If  he  did,  the  action  against  him 
will  succeed ;  if  not,  it  will  fail.    While  on  this 
subject,  I  crave  in  aid  of  the  decision  in  the  Mogul 
case  itself.    The  ratio  decidendi  there  was  that  the 
acte  of  the  defendants  were  all  within  the  limits 
of  allowable  trade  competition;  but   the  case 
would  have  been  very  different  if  the  defendants* 
acte  had  been  without  just  cause  or  excuse.    1 
have  quoted  Lord  Coleridge's  and  Lord  Bowen^s 
language  on  the  subject;  and  the  same  idea  is 
expressed  in  some  of  the  other  speeches,  and 
appears  te  peivade  many  of  them.    It  seems  to 
me,  if  I  may  say  so  with  deference,  that  it  wonld 
have  been  useless  te  consider  at  length  in  that 
case  whether  the  defendante  had  just  cause  or 
excuse  for  what  they  did,  if  the  pliuntiffs  would 
have   had  no  right  of  action    K>r    interference 
with  their  trade,  even  though  the  defendants  had 
been  acting  maliciously,   and  no  just  cause  or 
excuse  had  existed.    Applying  these  principles  to 
the  present  case,  the  question  is  whether  Allen's 
interference  with  tiie  employment  of  the  plaintiffs 
was  with  just  cause  or  excuse  or  not  ?    if  it  was 
merely  in  the  legitimate  exercise  of  his  own  rights, 
without  malice,  the  Mogul  case  applies,  and  tnere 
is  nc  cause  of  action.    But  the  plaintiffs  also 
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have  ft  right  to  the  protection  of  the  law  against 
improper  interference  with  their  trade;  and 
Allen  cannot  jnstify  such  interference,  xinlese  it 
is  with  jnst  canae  and  excnse,  t.e.,  in  the  lawful 
exercLae  of  rights  of  his  own.  If  his  action  was 
in  excess  of  this,  and  was  without  just  cause  or 
excuse;  if  it  was  done  to  injure  the  plaintiffs  or 
their  employers ;  or  to  henefit  Allen  and  his  men 
at  the  expense  of  the  plaintiffs  otherwise  than  hj 
lawful  trade  competition ;  then  there  was  a  wrong- 
ful act,  giving  to  the  plaintiffs  a  right  of  action. 
Allen  denies,  no  douht,  that  he  hadanj  personal 
fooling  against  the  nlaintiffs,  whom  he  did  not 
know ;  hut  then  he  aenies  that  he  wanted  them 
dischaived  or  even  knew  that  they  were  dis- 
chaived!  Assuming,  however,  that  there  was' 
no  hostile  feeling  dj  Allen  against  the  plain- 
tifEs  as  individuals,  there  seem  to  me  ample 
materials  in  the  evidence  from  which  the 
jury  might  find  a  desire  on  the  part  of 
the  hranoh  delegate  to  prevent  the  further 
employment  of,  and  to  injure,  the  two  well- 
known  shipwrights  who  dened  his  union;  and 
also  to  iniure  the  business  of  the  Glengall  Com- 
pany, by  forcing  them  not  to  employ  the  plain- 
tiffs as  they  hiMl  a  right  to  do,  In  the  Mogul 
ease,  Fry,  L.J.  pointed  out  as  a  material  circum- 
stance that  there  was  there  no  evidence  of 
express  malice,  or  of  any  activity  of  the  defen- 
dants against  the  plaintiffs,  except  as  rival  and 
competing  shipowners;  that  the  defendants  did 
not  aim  at  any  general  injurr  of  the  plaintiffs' 
trade,  or  any  reduction  oi  tnem  to  poverty  or 
insolvency,  but  only  desired  to  drive  them  away 
from  particular  ports,  where  the  def midants  con- 
ceivea  that  the  plaintiffs^  presence  interfered 
with  their  own  g^am,  and  that  the  damage  to  be 
inflicted  on  the  plaintifh  was  to  be  strictly  limited 
by  the  gain  which  the  defendants  desired  to  win 
for  themaelTCS.  The  state  of  facts  disclosed  in 
the  case  now  before  your  Lordships  is  very  diffe- 
rent from  that  referred  to  by  the  Lord  Justice. 
As  to  what  the  true  result  of  the  evidence  is,  I 
refrain  from  expressing  any  opinion.  That  is  for 
the  jury  to  decide,  and  your  Lordships  have  not 
asked  the  opinion  of  the  judges  about  it.  There 
was  one  other  matter  stron|^ly  pressed  by  the 
appellants'  counsel,  upon  whicn  I  desire  to  add 
a  few  remarks.  It  is  not  disputed  that  the  cases 
of  Lumley  v.  Oye  and  Bovoen  v.  HaU  establish,  so 
far  as  the  courts  below  are  concerned,  that  wrong- 
fully inducing  the  bi'each  of  a  contract  of  service 
for  a  fixed  period  may  g^ve  ground  of  action ;  but 
it  is  said  this  cannot  m  so  when  the  service  is  at 
will  only.  It  is  true  that  in  each  of  those  cases  the 
engagement  was  for  a  defined  period,  while  in  the 
present  case  it  was  not.  But  it  was  an  engage- 
ment for  the  job,  according  to  the  recognised 
practice  of  the  trade,  though  determinable  earlier 
Dy  notioe ;  it  was  intended  to  last  until  the  work 
was  done,  and  would  in  fact  have  so  lasted  but 
for  Allen's  intervention.  Its  continuance  was 
assured  by  its  being  the  common  wish  and  for  the 
mutual  advantage  of  the  employer  and  employed, 
just  as  much  as  if  there  had  been  an  engagement 
for  a  definite  time ;  and  one  can  I'eadily  divine 
what  the  answer  of  a  layman  would  be  who  was 
told  that  the  law  made  a  distinction  between  the 
two  cases,  and  the  officious  intermeddling  of  Allen 
would  be  justifiable  in  the  one  but  not  in  the 
other.  In  the  present  case  I  think  that  the  lay- 
man's censure  would  not  be  deserved ;  and  that 


no  such  legal  distinction  exists.  There  are 
numerous  cases  showing  clearly  that  a  wrongful 
interference  between  employer  and  employed, 
from  which  damage  ensues,  gives  a  cause  of 
action,  even  where  we  employment  is  at  will  only, 
and  not  for  a  fixed  period.  In  Thoy^pson  v.  Rom 
(5  H.  &  N.  16),  a  case  of  seduction,  Bramwell,  B. 
said :  "  In  the  ordinary  case  of  a  person  living  in 
a  house  as  a  member  of  a  family  it  is  very  reason- 
able to  hold  that  the  relation  of  master  and 
servant  (determinable  at  will)  subsists  betweea  the 
parties."  In  Bennett  v.  AlUott  (2  T.  R.  166)  the 
action  was  by  a  farmer  for  trespass,  and  the 
debauching  of  his  grown-up  daughter :  and  this 
passage  occurs  in  the  judgment :  "  Neither  is  it 
material  whether  the  servant  be  or  not  hired  for 
a  year,  or  whether  she  has  any  wages,  it  being 
sufficient  that  she  is  a  servant  de  facto^*  If  it  is 
said  that  cases  arising  from  seduction  are  anoma- 
lous, ^v(m»  V.  WoXUm  (17  L.  T.  Rep.  92 ;  L.  Rep. 
2  G.  P.  615)  was  a  case  of  enticing  away  a 
daughter  where  an  action  for  seduction  could  not 
have  been  brought,  and  the  long  judgments  of 
Bovill,  G.J.,  and  Willes  and  Montague  Smith,  J  J. 
are  fuU  of  law  upon  this  point.  In  the  course 
thereof  the  Chief  J  ustice  said :  "  No  authority  can 
be  found  where  it  has  been  held  that  in  an  action 
for  enticing  away  the  plaintiffs  daughter  a  bind- 
ing contract  of  service  must  be  alleged  and  proved, 
but  there  are  abundant  authorities  to  show  the 
contrary."  Willes,  J.  said,  speaking  of  father  and 
daughter :  "  If  she  is  in  his  service  whether  de  6(m 
hon  gre  or  9ur  retainer^  he  is  equ>illy  entitled  to 
her  services  and  to  maintain  an  action  against 
anyone  who  entices  her  away.  Assuming  that 
the  service  was  at  the  will  of  both  parties,  like  a 
tenancy  at  will,  the  relation  must  be  put  an  end 
to  in  some  way  before  the  rights  of  the  master 
under  it  can  be  lost.  As  a  question  of  fact,  was 
the  datighter  in  the  service  of  the  father  at  the 
time  the  cause  of  action  accrued  ?  "  And  Montaeue 
Smith,  J.,  after  referring  to  the  contention  that 
there  must  be  proof  of  some  binding  contract  of 
service,  said  :  "  It  appears  to  me  there  is  abundant 
authority  for  holding  that  there  was  an  existing 
relation  of  master  and  servant  here,  by  interfering 
with  which  the  defendant  was  guilty  of  an  action- 
able wrong.  But  for  the  defendaint  the  service 
would  have  remained  uninterrupted."  The  Lord 
Chief  Justice  and  Willes,  J.  also  cited  from  the 
Tear  Books  several  cases  of  a  different  class, 
showing  that  a  master  has  a  risrht  of  action  for 
an  assault  on  his  toU-gatherer,  labourer,  or  other 
servant  by  which  his  services  were  lost  to  the 
master,  even  though  the  man  was  not  a  servant  on 
retainer,  but  at  will  only.  These  authorities  show 
that  the  real  question  is  whether  Allen  did  or  did 
not  wrongfully  interfere  with  the  existing  relation 
between  employer  and  employed :  and  the  duration 
of  the  employment  is  immaterial,  except  on  a 
question  oi  amount  of  damages,  which  is  not  now 
under  consideration.  It  is  not  in  dispute  that  he 
did  in  fact  intervene  while  that  relation  was  sub- 
sisting; that  but  for  such  interference  it  would 
have  continued  uninterrupted  until  the  job  was 
completed  ;  and  that  in  consequence  of  such  inter- 
ference, and  by  means  of  the  pressure  brought  to 
bear  upon  the  employer,  that  relation  was  sum- 
marily determined  the  same  evening.  It  was  said 
that  Allen  merely  left  it  to  Halkett  to  adopt  which- 
ever  of  two  courses  he  thought  beet ;  but  the  same 
thing  might  be  said  of  the  highwayman's  option 
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to  the  unarmed  trayeller.  It  was  also  said  that 
if  Allen  had  not  appeared  upon  the  scene  at  all 
the  boilermakers  would  have  left ;  and,  to  induce 
them  to  return,  Halkett  would  luLve  been  driven 
to  diecharfi^  the  plaintiffs.  But  assuming  this 
conjecture  to  be  well  founded,  it  is  no  defence  to 
an  action  against  Allen  for  a  wrongful  act  to 
say  that  the  same  end  might  have  been  arrived 
at  by  the  adoption  of  other  means,  which 
would  not  have  been  open  to  the  imputa- 
tion of  illegality.  For  these  reasons  I  answer 
your  Lordships'  question  by  saying  that  there 
was  evidence  of  a  cause  of  action  fit  to  be 
left  to  the  jury,  viz.,  of  an  interference  by 
the  appellant  with  the  plaintiffs  in  the  exer- 
cise of  their  lawful  trade,  without  just  cause 
or  excuse. 

Wills,  J. — My  Lords :  The  first  step  towards 
answering  your  Lordships'  question  is  to  state  the 
facts.  [His  Lordship  went  through  the  evidence, 
and  continued :]  That  the  object  which  the  defen- 
dant had  in  view  was  the  punishment  of  the  plain- 
tiffs for  having  done  acts  perfectly  lawful,  which  the 
defendant  believed  it  was  for  the  advantage  of  the 
boilermakers  to  prevent  them  from  repeating,  or 
others  from  doing,  seems  to  me  absolutely  beyond 
controversy,  though  perhaps  I  ought  rather  to 
say  there  is  abundance  of  evidence  to  that  effect. 
As  a  means  to  an  end  which  he  believed  woul'l  be 
advantageous  to  the  boilermakers,  he,  beyond  all 
doubt,  meant  to  inflict  upon  the  plaintiffs  as 
much  mischief  as  lay  in  his  power,  and  there  is 
ample  evidence  that  it  was  the  intei'ference  of 
the  defendant  which  induced  the  employers  to 
refuse  to  continue  the  employment  of  the  plain- 
tiffs. To  prevent  a  working  man  from  earning 
his  daily  bread  in  any  of  the  places  where  alone 
he  was  likely  to  find  the  opportunity  of  so  doing 
is  to  cause  mm  as  direct  and  as  great  a  damage 
as  can  well  be  inflicted  upon  him.  There  is  no 
doubt  that  this  was  the  defendant's  avowed 
object.  The  act  done  by  the  defendant  was, 
therefore,  one  both  calculated  and  intended  to 
inflict  upon  the  plaintiffs  great  loss  and  suffering. 
It  does  not,  however,  follow  that  it  is  actionable. 
There  is  no  case  exactly  like  this  present  one,  and 
some  discussion  of  principle  is  therefore  necessary. 
There  are,  of  course,  acts  which  are  unmistakable 
violations  of  definite  legal  rights,  as  to  which  no 
conti'oversy  can  arise,  and  as  to  which  motive 
cannot  be  material.  A  good  motive  will  not  make 
them  the  less  actionable ;  a  bad  motive  will  not 
make  them  the  more  so.  There  are,  on  the  other 
hand,  acts  which  a  man  has  a  definite  legal  right 
to  do  without  any  qualification,  and  they  there- 
fore cannot  be  actionable.  Here,  again,  motive 
is  immaterial.  A  good  motive  does  not  increase, 
a  bad  motive  does  not  diminish,  the  ri^ht  to  do 
them.  If  no  interference  with  ancient  hghts,  for 
instance,  be  involved,  a  man  may  erect  upon  his 
own  land  a  building  which  may  ruin  his  neigh- 
bour's industry  exei*ci8ed  upon  the  adjoining  land. 
No  action  could  be  maintained,  though  it  were 
demonstrated  that  his  only  purpose  in  making  the 
erection  was  to  spite  and  damage  his  neighbour. 
Illustrations  might  be  multiplied  to  any  extent. 
Equally  any  right  given  by  contract  may  be 
exercised  as  against  the  giver  by  the  person  to 
whom  it  is  granted,  no  matter  how  wicked,  cruel, 
or  mean  the  motive  may  be  which  determines  the 
enforcement  of  the  right.  It  is  hardly  too  much 
to  say  that  some  of  the   most  cruel  things  that 


I  come  under  the  notice  of  a  judge  are  mere  exer- 
cises of  rights  given  by  contract,  a  fact  illustrated 
perhaps  by  some  of  the  decisions  upon  bills  of  sale. 
In  such  cases  it  is,  I  apprehend,  perfectly  dear 
law  that  the  addition  to  the  statement  of  the 
cause  of  action  of  the  epithet  "  malicions,"  and 
proof  that  the  thing  done  was  done  from  the 
worst    of    motives,  wiU    not  make  the   matter 
complained  of  actionable:  {Corporation  of  Brad- 
ford V.  Pickles,  73  L.  T.  Rep  353;  (1895)  A.  C. 
587).      Certainly  no  one    is  more   keenly  alive 
than  myself  to  the  mischief  that  would  be  caused 
by  any  relaxation  of  this  rule.    But  there  is  a 
large  class  of  cases  which  belong  to  an  inter- 
mediate category,  in  which  it  can  neither  be  said 
that  the  thing  done  by  the  defendant  gives  an 
indisputable  and  unqualified  right  of  action,  no 
matter  what  the  circumstances,  nor  can  it  be  said 
that  the  defendant  has  an  absolute  and  unqualified 
right  to   do  it,  whatever   the  consequences  to 
otners.    These  are  exercises  of  personal  freedom 
which  are  perfectly  legitimate  in  themselves,  but 
cannot  be  indulged  in  without  interfering  with 
rival  exercises  of  personal  freedom  by  others. 
One  must  give  way  to  the  other,  and  questions 
imme.diately  arise  as  to  which  is  to  previul,  and 
whether  the  diminution  of  either  by  the  exercise 
of  the  rival  freedom  gives  rise  to  a  right  of  action. 
It  is  an  exercise  of  a  man's  personal  freedom  to 
shout  and  make  a  noise,  and  if  nobody  else  is 
interfered  with,  he  may  shout  as  loud  and  as 
often  as  he  likes.  But  it  is  an  exercise  of  another's 
personal  freedom  to  pass  his  time  in  peace  and 
quiet.    Each  must  siibmit  in  some  degpree  to  the 
other.      The  man  who  loves  quiet  must  make 
some  allowance  for  his  neighbour's  freedom  to 
shout.    The  shouting  man  must  pay  some  respect 
to  his  neighbour's  peace,  and  if  he  goes  beyond 
what  is  reasonable,  he  commite   an  actionable 
wrong.      Here  and  in    many  cases  the  test  of 
whether  that  which  in  itself  and  so  far  as  ito  mere 
nature  goes  is  not  unlawful  constitutes  a  cause  of 
action  or  not  is  degree.    There  are  other  cases  in 
which  the  motive  becomes  the  test.    A  man  maj 
write  or  speak  to  a  person  having  a  common 
interest  in  the  subject-matter  of  the  communi- 
cation with  the  utmost  freedom  about  another 
man,  and  may  say  things  most  damaging  to  that 
other,  so  long  as  he  does  it  honestly.    But  if  he 
makes  the  opportunity  the  cloak  for  spite  and 
ill-will  he  creates  a  cause  of  action.    A  man  may 
prosecute  another,  even  without  reasonable  cause, 
so  long  as  he  does  it  honestly,  and  no  action  will 
lie  against  him.      Let  him  do  it  out  of  spite  or 
from  a  discreditable  motive,  and  he  is  liable.  The 
thing  he  does  is  in  each  case  the  same,  so  far  as 
the  very  thing  is  concerned  of  which  complaint  is 
made,  and  its  consequences  to  the  sufferer  are  the 
same.       But   if  it    be  done  honestly   there  is 
no  action;    if  it  be    done    dishonestly   or    out 
of    spite,     there     is    an    action.      The  notion, 
therefore,  that  the  same  thing  may  be  unlaw- 
ful, or  may  be  lawful,  may  or    may  not  con- 
stitute a  cause  of  action,  according  as  it  is  or 
is  not  done  out  of  spite  and  ill-will,  or  from  some 
improper  motive,  is  very  well  known  to  our  law. 
There  seems  to  be  on  principle  no  difficulty  or 
impropriety  in  applying  it  to  the  present  case. 
Surely,  to  do  your  best  to  take  away  another  mas'tt 
bi'ead,  and  to  succeed  in  doing  so,  may  very  well 
be  a  cause  of  action,  if  it  be  done  out  of  pure  spite 
and  to  punish  a  rival  for  having  competed  with 
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jon  and  your  friends  for  work,  which  he  has  as 
good  a    ri^ht)   as    youraelf  or  they    to  secure; 
whereas,  if  it  be  done  fairly  and  honestly  in  the 
exerciaeof  legitimate  competition  and  without  the 
intention  of    injaring    a    particular    individual 
except  in    so    far    as    he    may    necessarily    be 
injured  by  the   course  of  conduct  adopted  for 
reasons  not  involving  the  desii^  to  punioh  and 
distress    him,  it  womd    be    none.      The  Mogul 
case  {6^  L.  T.  Rep.  1 ;  (1892)  A.  0.  25)  shows  that 
competition  may  legitimately  carry  both  indivi- 
dnak  and  combinations  of  persons  very  far  in  the 
attempt  to  keep  others  out  of  the  field  of  gain. 
But  there  is  surely  a  difference  between  saying, 
*'  I  will  advise  those  whom  I  can  influence  not  to 
work  with  anyone  who  will  compete  with  them  for 
a  particular  class  of  work,"  and  saying,  '*  I  will 
adrise  the  boilermakers,  and  so  far  as  I  can  I  will 
take  means  myself  to  punish  men  who  have  once 
competed  with  them  and  me  for  work,  which  they 
and  I  are  determined  that  none  but  men  of  my 
own  class  shall  have."    I  see  nothing  unreasonable 
in  saying  that  in  the  one  case  the  defendant  has 
done  nothing  more  than  he  has  a  right  to  do,  and 
that  in  the  other  he  has  gone  beyond  his  rights, 
and  committed    an    unlawful    act.      Keebte    v. 
HickeringiU  (11  East,  574,  n.)  is  an  authority  of 
great  importance  in  this  connection.    There  was 
nothing  unlawful  in  itself  in  the  firing  of  guns 
by  the  defendant  on  his  own  land,  but  it  was 
done,  not  for  the  protection  of  his  own  interests 
nor  in  the  exercise  of  any  absolute  and  unqualified 
right,  but  merely  in   the  exercise  of  a  personal 
fi^edom  and  for  the  express  purpose  of  damaging 
the  plaintiff.     It  is  true  that  "maliciously     as 
then  used  in  declarations  in  actions  upon  the 
case  certainly  did  not  necessarily  imply  that  the 
act  was  done  for  that  purpose,  but  the  question 
arose  upon  a  motion  in  arrest  of  judgment,  and 
it  is  clear  from  the  report  in  11  Mod.  74  that  it 
was  treated  as  a  case  in  which  the  act  had  been 
done  for  the   mere   purpose   of    damaging   the 
plaintiff,  as,  after  a  verdict,  the  court  was  clearly 
entitled  to  do.    If  it  were  not  so  underatood  the 
case  would  be  even  stronger,  for  it  would  then 
show  that  an  act  wilfully  done,  which  was  calcu- 
lated to  do  mischief  to  the  plaintiff's  property, 
though  not  done  with  that  motive,  would  support 
the  action,  provided  the   defendant  could   not 
show  a  legal  right  to  do  it.    A  case  in  which  the 
act  complained  of  is  really  done  out  of  spite  must 
be  a  stronger  case  than  that  of  a  disturbance 
merely   without  any  definite  legal  justification. 
Lord  Holt  puts  the  case  of  what  he  calls  "  a 
malicious  act  done  to  a  man's  occupation  or  way 
of  getting  a  livelihood"  on  the  same   footing, 
and  I  can  hardly  doubt,  looking  to  the  instances 
he  gives  and  the  cases  he  cites,  that  he  meant  to 
Qse  the  word  **  malicious  "  in  the  larger  and  non- 
natural   sense    given    to    it    by  venerations    of 
lawyers,      Bowen,   L.J.  in   the   mogul  case  (61 
L.  T.  Bep.  820 ;   23  Q.  B.  Div.  598),  following 
Bromage  v.   Prosser  and  several    earlier  cases, 
treats  it  as  equivalent  to  an  allegation  that  the 
act  was  intentional,  likely  to  do  harm  to  another, 
and  done  without  just  cause  or  excuse.    I  believe 
that  ihe  more  the  subject  is  examined  the  more 
correct  his    interpretation  of  the  term  will  be 
found  to  be.    It  is  difficult,  without  refreshing 
QBe'a  memory  at  the  ancient  fountains,  to  appre- 
ciate the   wealth  of  abusive  epithets  bestowed 
bj  the  old  pleaders  upon  acts  complained  of.  I 


"Wicked,"    "malicious,"    "deceitful,"    "fraudu- 
lent,"   "covinous,"   are  the  commonplaces,   and 
will     be    met    with    in    nearly    every    declara- 
tion in  an  action  upon  the   case,  in  Browne's 
Vade    Mecum,     Heame'p     Pleader,    and    most 
of  the  old  books   of  entries.     Aston's  Entries 
is     the     only     book     of    early    precedents    I 
know  from  which  they  are  occasionally  absent. 
They  are  applied  indiscriminately  to  the  loss  of  a 
package  by  a  carrier,  to  the  disturbance  of  a  pew, 
to  riding  a  hired  horse  too  hard,  to  a  refusal  by 
an  innkeeper  to  accommodate  a  guest,  to  inter- 
ference with  a  watercourse,  as  well  as  to  the  with- 
holding   of  a  di(>puted  debt;    in  the  last  case, 
possibly  at  times  with   more  truth  than  in  the 
other    instances    I    have    mentioned.      In    the 
majority  of  cases  no  one  ever  thought  of  proving 
them,  but  the  ordinary  plea  was  not  guilty ;  and 
these  epithets  negatived  the    existence  of  just 
cause  or  excuse.    They,  on  the  other  hand,  were 
negatived  if  just  cause  or  excuse  was  established ; 
and  so  the  epithet  "  malicious  "  came  into  general 
use  as  a  sort  of  anticipatory  assertion  that  no 
just  excuse  existed.    In  some  instances,  as  I  have 
shown,  it  was  necessary  to  prove  that  the  act 
deserved  the  epithet.    Even  then,  however,  it  was 
only  because  in  particular  cases,  such  as  defama- 
tion upon  a  privileged  occasion,  the  only  way  of 
negativing    just   excuse    was    by    showing    an 
improper    motive.      In    the    present    ins&nce, 
however,    it  is    unnecessary    to    consider    these 
refinc^ments,  for  there  was  clearly  evidence  that 
the  act  of  the  defendant  was  done  out  of  a  desire 
to  punish  the  plaintiffs,  and  the  mere  fact  that 
there  may  have  oeen  over  and  above  the  malicious 
purpose  and  motive  a  hope  of  some  remote  advan- 
tage in  the  way  of    giving  an  object  lesson  to 
others  cannot  make  it  the  less  an  act  of  spite 
against  the  plaintiffs.      Neither  the  Mogul  case 
nor  any  other  says  that  the  promotion  of  one's  own 
interest  will  justify  any  and  eveiy  means  by  which 
that  end  can  be  accomplished,  and  the  utmost 
that  can  be  said  about  self-interest  as  a  justifica- 
tion for  doing  mischief  to  others,  is  that  it  is  one 
of  the  circumstances  to  be  taken  into  oonsidera^ 
tion   in  determining  whether  there  is  or  is  not 
just  excuse  for  the  wilful  infliction  of  loss  upon 
others.    It  appears  to  me,  therefore,  to  follow 
from  Lord  Holt's  statement  of  the  law  that  in 
cases  of  the  kind  under  discussion,  where  there  is 
no    absolute  and  unqualified  right  to    be    pro- 
tected    from     the     tbing     complained     of     in 
order  to  support  an  action  two  conditions  must 
be  satisfied :    (1)  The  act    must   be   malicious ; 
(2)  it  must  cause  to  the  plaintiff  some  damage 
of   a   kind    which    the    law    recognises.      One 
instance  of  such  damage  is   the   destruction  or 
deterioration  of  property :  (see  Hannam  v.  Moekett, 
2  B.  &  C.  934).    Another  consists  of  hindering  a 
man  in  getting  his  livelihood,  which  obviously 
ought  to  stand  upon   the  same  footing  in  this 
respect  as   property.    Lord  Holt's   authoritv  is 
very  great,   and  1   cannot  find  that   Keebte  v. 
HickeringiU  has  ever  been  doubted.    In  Ihbotson^ 
V.  Peat  (12  L.  T.  Rep.  313;  3  H.  &  0.  644)  it  was 
treated  as  undoubtea  law.     I  have  only  to  add  a 
few  remarks  upon  the  three  or  four  cases  which 
are    supposed  to  bear  more    directly   upon  the 
present    question,  and    are   said  by  the  appel- 
lants to  have  been  erroneously  decided.    It  is 
not  necessary  to  do  so  at  length,  because  it  is 
clear  that  their  con^ectness  is  under  review  upon 
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the  present  ocoasion.  Lumley  t.  €hfe  (2  E.  &  B.  216) 
was  decided  fortj-foor  years  ago,  and  with  the 
exception  of  the  judgment  of  Lord  Coleridge,  C  J. 
in  the  Court  of  Appeal  in  bawen  t.  Hall  (47  L.  T. 
Rep.  75 ;  6  Q.  B.  Diy.  333),  I  am  not  aware  of  any 
subsequent  recorded  expression  of  judicial  opinion 
adverse  to  its  principles,  or  even  of  any  unfavour- 
able criticism  m  legal  literature  beyond  some  not 
very  definite  hint  uiat  it  may  be  open  to  recon- 
sideration contained  in  a  note  to  Aehhy  v.  White 
in   Smith's  Leading  Cases,  vol.  1,  4th  edit,  by 
Willes,  J.    There  are,  no  doubt,  weighty  argu- 
ments in  the  dissentient  judgment  of  Coleridge,  J., 
but  they  are  directed  to  showing  that  the  narrow 
groands  upon  which  the  judgments  of  Crompton 
and  Wightman,  JJ.  proceeded  were  erroneous 
and  hardly  touch  the  broader  question  of  principle 
which  I  have  attempted  to  discuss.    Even  were  it 
otherwise,  cases  constantly  occur  in  which  there 
is  much  to  be  said  on  both   sides,  and  when  a 
case  like  Lumley  v.  Oye  has  passed  for  nearly  half 
a  century  into  the  regular  current  of  authority, 
wherrt  it  cannot  fail  to  have  influenced  many  a 
decision,  there  is  so  much  mischief  done  in  the 
way  of  unsetUiug  the  law  by  overrulmgit  that  it 
should    not    be    lightly    disturbed.      With    the 
greatest  respect  I  cannot  say  that  Lord  Cole- 
ridge's  criticisms    upon    it    appear   to   me   to 
be    well    founded.     He   seems    to   think    that 
there   is   something   unreasonable  in  making  a 
cause  of  action  depend  in  any  case  upon  the 
motive  with  which   the  thing .  complained  of  is 
done,  and  further,  that  such  a  doctrine  would 
be  an  anomaly  in  our  law.    I  cannot  see  anything 
unreasonable  or  impracticable  in  the  proposition. 
I  am  dealing,  ex  hypotheei,  with  cases  in  which 
things  have  oeen  done,  as  to  which  one  man  has 
no  absolute  definite  legal  right  to  do  them,  and 
another  has  no  absolute  demiite  legal  right  that 
they  should  not  be  done.      Why  should  they  not 
be  protected  from  suit,  if   done  honestly  and 
fairly  and  under  circumstances  which  should  not 
prevent  a  reasonable  man  from  doing  them,  and 
why  should  they  not  give  rise  to  an  action  when 
they  are  done  under  such  circumstances  that  no 
rignt-minded  man,  reasonably  careful  of  what  he 
owes  to  others,  would  think  of  doing  them  P    Li 
oaees  of  actions  for  injury  by  negligence  one  con- 
stantly has  to  ask  a  jury  whether  what  has  been 
done  IS  or  is  not  what  a  man  reasonably  careful 
of  the  lives  or  limbs  or  property  of  other  people 
ought  to  do.    So  far  from  Uie  proposition  being 
anomalous  it  seems  that  the   very    case  Lord 
Coleridge  mentions  as   presenting  a   fallacious 
analogy  really  depends  upon  the  same  principle. 
Why  IS   it  that  privileged  communications  are 
protected  though  defamatory?    Surely  because, 
if  honestly  msuie,  it  is  better  for  the  world  at 
large  that   the  individual    who  suffers  in  con- 
sequence of  them  should  be  without  remedy  than 
that    freedom   of    speech    should,    under    the 
circumstances  which  give  rise  to  the  privilege,  be 
checked.    But  it  is  not  for  the  public  advantege 
that  he   should   be  without  remedy  where  the 
occasion  is  abused  out  of  spite  or  other  improper 
motive,    and    accordingly,    if    this    exists,   the 
action    lies ;    if   it    does  not,   the    action   does 
not  lie.      To  ^  back  to  the  phrase  that   ail 
defamation  is  in  presumption  of  law  malicious, 
that  privilege  sete  to  rest  that  presumption,  and 
that  malice  in  fact  again  establishes  it,  is  to  take 
refuge  in  words.    Tne  substance  is  that,  under 


identical  circumstances,  the  same  thing  is  action- 
able or  not  according  as  it  is  shown  or  not  shown 
that  it  is  done  from  a  motive  which  the  law  does 
not  admit  as  an  excuse  for   mischief  caused  to 
another,    and  which  lawyers  have  for  centoiies 
designated  by  that  unfortunate  epithMt "  malicious.'* 
The  case  of  malicious  prosecution  presents  a  still 
closer  illustration  of  the  principle  wnich  Lord  Cole- 
ridge so  severely  criticises,  and  the  majority  of 
the  court  adopted  in  Bawen  v.  Hall.    No  one  can 
deny  that  when  every  other  element  of  the  cauBe  of 
action  is  clear,  whether  the  action  will  or  will  not  lie 
depends  upon  the  motive  with  which  the  accuser 
made  or  persisted  in  the  charae,  and  upon  nothing 
else.    The  common  law  is  e^tic  so  long  as  iU 
principles  are  observed ;  and  to  me  it  seems  that 
this  case  should  be  decided  upon  principles  alile 
sound,  old,  and  of  wide  apphcation,  and  that  if 
the  matter  complained  of  was  certain  to  cause 
mischief,  was  done   with  no  lawful  justification 
or  excuse  but  out  of  spite  and  a  deciire  to  punisfa« 
the  action  is  maintainable.    I  cannot  see  any- 
thing contrary  to  sound  sense,  good  morals,  or 
public  policy,  or  even  inconvenient  in  saying  that 
upon  an  oocajsion  like  that  with  which  we  are 
dealing  the  right  of  action  may  depend  upon  a  - 
motive.     Except  in  the  judgment  of  Erie,  J., 
Lumley  ▼.  Oye  does  not  seem  to  have  been  dealt 
with  on  any  broad  grounds  of  principle.    The 
analogy,  or  want  of  analogy,  between  the  relatioii 
of  an  opera  singer  to  the  lessee  and  stage  manager 
of  the  theatre  and  that  of  a  servant  to  a  master 
seems  to  have  been  the  principal  topic  of  discas- 
sion.    Even  if  that  case  were  wrongly  dedded  it 
would  not  follow  that  the  action  would  not  lie  in 
the  present  case.    There  was  no  allegation  m  the 
declaration   that   the    plaintiff   carried   on  the 
business  of  making  money  by  providing  theatrical 
or  operatic  exhibitions.    But  X  do  not  puisne  this 
matter,  as  I   have  no  desire  to  deal  with  the 
present  inquiry  in  any  narrow  or  technical  sj^i 
The  true  view  of  Lunuey  v.  Oye  is,  in  my  opinion, 
that  the  facte  bring  it  within  the  principle  laid 
down  by   Lord  Holt    in   Keehle  v.  HiekerinyiJL 
Bawen  v.  HaU  was,  I  think,  rightly  decided,  and 
in  one  respect  only  does  it  appear  to  me  to  he 
open  to  criticism.    The  Master  of  the  Bolls  treats 
the  purpose  of  benefiting  the  defendant  at  the 
expense  of   the  plaintiff  as  necessarily  in  lenl 
ph  raseology  a  maucious  purpose.    Again,  with  toe 
greatest  deference,  I  am  obliged  to  say  that  this 
seems  to  me  to  be  going  a  great  deal  too  far ;  and  1 
think  that  the  question  whether  the  act  complained 
of  was  malicious  would  depend  upon  whether  the 
defendant  had  in  pursuing  his  own  interests  done 
so  by  such  means  and  with  such  a  disregard  of 
his  neighbour  as  no  honest  and  fair-minded  man 
ought  to  resort  to.    This  observation  applies  also 
to  some  parte  of  the  judgmente  in  TemperUm  t. 
BuBseU  (69  L.  T.  Bep.  78 ;  (1893)  1  Q.  B.  715). 
It  follows,  from  what  I  have  said  before,  that  that 
case  was,  in  my  opinion,  rightly  decided,  thoni^ 
it  certainly  does  not  necessarily  govern  this  ease. 
The  distinction  between  inducing  people  to  break 
contraote  and  inducing  them  not  to  enter  into 
contracte  cannot,  in  m^  opinion,  be  i^ored;  hat 
it  appears  to  me  that  it  is  one  of  oucumstanoe 
rather  than  one  of  essence.    If  I  am  right  in  the 
view  I  take  of  the  present  case,  it  is  bec^uae  Lord 
Holt  was  right  in  saying  that  a  malicious  set 
done  to  a  man's  way  of  getting  his  livelihood  is  a 
cause  of  action.    It  does  not  seem  to  me  to  matter 


MAGISTRATES'   OASES. 


335 


H.  OP  L.] 


Allbn  V,  Flood  and  anothbb. 


[H.  OF  L. 


what  the  particular  act  is  so  long  as  it  is  not  one 
which  the  person  doing  it  has  a  definite  legal  right 
by  contract,  or  bj  the  oommon  or  statute  law,  to 
ck>,  no  matter  what  may  be  the  consequences  to 
o'hers,  and  the  nature  of  the  act  ib  only  material 
as  one  of  the  elements  from  which  the  jury  are  to 
judge  of  the  conduct  and  motives  of  the  doer. 
For  these  reasons  I  am  of  opinion  that  your  Lord- 
ships' question  should  be  answered  in  the  affirma- 
tive. 

Grantham,  J. — My  Lords :  As  the  answer  to 
the  question  your  Lordships  have  just  put  to  us 
must  depend  on  the  evidence  given  at  the  trial,  it 
is  necessary  to  state  briefly  what  that  evidence 
was.  [His  Lordship  went  through  the  facts  and 
oontiDued :]  Was  this  malicious  conduct,  or  was 
it  not  ?  Can  it  be  said  that  it  was  only  carrying 
on  their  own  trade  by  a  trade  union  as  they  Uked 
and  for  their  own  interests?  It  was  not  their 
own  trade,  but  the  plaintiffs'  trade  they  were 
interfering  with,  for  uie  boilermakers  were  not 
capable  c»  doing  the  work  the  plaintiffs  were 
doing,  and  as  to  the  maliciousness  of  the  conduct 
of  d^endant,  the  motive  of  the  defendant  being 
the  desire  to  punish  and  to  ruin  for  an  imaginary 
or  alleged  wrong  in  the  past  is  about  as  st»Y)ng  a 
proof  of  malice  as  can  oe  found  in  any  case  re- 
ported in  our  law  books.  How  can  it  be  said  that 
to  act  spitefully  against  a  person  and  to  make 
fake  statements  as  to  his  own  position  and  autho- 
rity for  the  purpose  of  forcing  someone  else  to  do 
that  person  an  injury  are  not  evidence  of  malice  F 
Can  it  be  said  that  by  the  law  of  England  the 
plaantifEs  had  no  legal  right  in  thw  employment, 
no  right  to  be  protected  from  malicious  inter- 
ference or  molestation  in  that  employment,  and 
that  the  employer  could  be  made  to  turn  them 
out  against  nis  own  will  by  a  malicious  action  as 
against  them,  without  giving  them  a  ri^ht  of 
action  SLmins^  the  person  so  acting  maliciously, 
that  the  law  will  protect  a  person  in  his  trade  of 
killing  wild  ducks  {Keehle  v.  JSickeringill),  or  of 
enpplying  the  natives  of  Africa  with  gunpowder 
and  cheap  gin  {Tarleton  v.  M*Gawley)  from 
malicious  interference  and  molestation  in  those 
trades,  but  will  not  protect  the  labouring  man 
from  similar  malicious  conduct  which  deprives 
him  of  the  means  of  earning  his  livelihood  r  Or 
can  it  be  said  that  it  will  protect  a  person  from 
malicious  interference  Mritn  his  work  if  he  is 
under  a  contract  that  can  only  last  a  day  or  a 
week  or  for  some  limited  time,  but  it  will  not 
protect  him  from  the  same  malicious  interference 
m  reference  to  that  employment  which  would 
but  for  the  interference  last  for  months  or  years. 
This  rieht  to  work  as  he  likes  is  as  much  a  per- 
aonai  right  of  the  individual  as  is  his  right  not  te 
be  molested  in  his  person  or  in  his  property.  It 
is  a  right  of  personal  liberty.  No  one  would  deny 
that  it  would  be  illegal  to  forcibly  prevent  him 
from  working  in  his  garden ;  why  is  it  not  illegal, 
therefore,  by  a  wrongful,  i.e,  malicious,  act  to 
prevent  him  working  for  hire  for  someone  else 
who  wiflhee  to  employ  him  in  his  ^rden  P  It  is 
not  contended  on  oehalf  of  the  plamtiffs  that  all 
matidouB  conduct  on  the  part  oi  a  third  person 
which  is  injurious  to  another  is  actionable,  nor 
that  the  mere  inducement  of  another  to  break  his 
contract  or  engagement  would  of  iteelf  without 
malice  be  actionable;  but  it  is  contended  that 
malidons  conduct  is  actionable  when  it  is  a  direct 
interference  with  the  right  of  the  person  injured,  I 


and  not  merely  a  malicious  exercise  of  a  right  of 
the  person  guilty  of  malice.  In  other  words,  can 
it  be  said  our  law  is  such  that,  it  being  admitted 
that  the  foundation  of  capital  is  labour,  you  will 
protect  capital  and  the  employment  of  capital, 
out  will  aecline  to  protect  that  labour  which 
creates  it  P  There  is,  it  must  be  remembered,  a 
great  difference  between  so  managing  your  own 
business  to  make  a  profit  for  yourself  that  you 
indirectly  cause  loss  to  another,  and  the  directly 
injuring  another  that  prafit  may  accrue  to  your- 
self. In  my  judgment,  therefore,  the  inducing 
the  plttintiffs'  employers  to  discharge  them  by 
threate  of  injury  to  those  employers  if  they  did 
not  discharge  them  was  a  good  cause  of  action, 
because  it  was  done  maliciously,  and  that  there 
was  ample  evidence  of  malice  surely  no  one  can 
doubt.  Were  it  not  for  the  importance  of  the 
case,  I  should  content  myself  with  the  above 
observations ;  but,  as  so  much  time  has  been 
spent  in  discussing  various  authorities  I  feel 
bound  to  make  some  reference  to  them,  though  I 
cannot  help  saying  that  almost  the  whole  of  the 
time  occupied  by  the  counsel  for  the  appellant 
was  taken  up  in  endeavouring  to  explain  away  the 
decisions  that  they  quoted,  and  they  did  not  bring 
forward  a  single  case  which  could  be  called  an 
authority  in  their  favour.  All  the  cases  seem  to 
me  to  he  unanimously  in  favour  of  the  prin- 
ciple relied  upon  by  the  plaintiffs,  and  the 
reason  for  there  being  no  case  directly  upon 
the  point  is  not  far  to  seek.  It  is  tlus,  that 
until  the  influence  of  the  trades  unions  became 
as  gpreat  as  it  is  now  no  workman  was  or  could  be 
exposed  to  such  an  injury  as  we  are  now  dis- 
cussing, because  no  men  or  body  of  men  would 
previously  have  had  the  power  to  dictate  to  their 
emploj^ers  as  they  can  now.  Let  us  therefore  see 
what  IS  the  law  to  be  gathered  from  the  various 
authorities  that  have  been  so  freely  quoted  during 
the  argument  of  this  case.  First,  we  find  in  the  Year 
Books  the  cases  that  have  been  called  the  school- 
masters' cases  (29  Ed.  3, 18,  and  II  Hen.  4,  47). 
In  the  former  case  the  boys  were  maliciously 
frightened  and  thus  prevented  from  going  to 
school,  and  so  it  was  held  an  action  would  lie; 
but  not  in  the  latter  case,  because  the  iniury 
only  resulted  from  the  competition  arising  from 
the  defendant  setting  up  a  rival  school ;  in  other 
words  an  action  would  lie  where  there  was  a 
malicious  interference  with  a  man's  trade,  though 
no  contractual  interest  was  interfered  with  or 
involved.  In  Gomyn's  Digest,  tit.  "Action  on 
the  Case,"  A.,  we  find,  "  In  all  cases  where  a  man 
has  a  temporal  loss  or  damage  by  the  wrong 
of  another  he  may  have  an  action  on  the  case 
to  be  repaid  in  damages.'*  That  is  this  case. 
And  again,  tit.  " Misfeasance  A.  6 "  :  "If  a  man 
threaten  the  tenante  of  another  whereby  they 
depart  from  their  tenures  action  will  lie,"  and 
this  is,  so  says  Lord  Holt,  G.J.  in  the  next  case, 
even  if  they  are  tenante  at  will  (it  may  be  said  in 
this  case  that  the  plaintiffs  were  workmen  at  will). 
In  Keehle  v.  HickeringiU  (II  East,  574,  n.).  Lord 
Holt^  G.J.  says :  "  Suppose  the  defendant  had  shot 
on  his  own  ground,  if  he  had  occasion  to  shoot  it 
would  have  been  one  thing,  but  to  shoot  on  pur- 
pose to  damage  the  plaintiff  is  another  thing." 
Applying  that  judgment  therefore  to  this  case, 
it  seems  to  be  strictly  in  point.  If  the  defendant 
had  merely  persuaded  the  master  to  give  employ- 
ment to  the  men  of  his  union  no  action,  but  as  he 
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malioiotisl]^  forced  him  not  to  employ  the  plain- 
tiffs to  injure  them,  action  will  lie.  Then  how 
completely  the  next  remark  of  Lord  Holt  applies. 
He  says :  "  I  am  of  opinion  that  this  action  for 
shootinfiT  on  his  own  land  to  frighten  ducks  off  the 
plaintiff's  decoy  doth  lie.  It  seems  to  be  new  in 
ite  instance,  but  not  new  in  the  reason  or  prin- 
ciple of  it'*  (exactly  as  in  this  case),  **for  the 
employment  of  his  gronnd  for  the  purpose  of  a 
decoy  is  profitable  to  the  plaintiff  as  is  the  skill 
and  management  of  that  employment,"  &c.,  &o. 
"  It  is  QA  lawful  to  use  art  and  skill  to  seduce 
ducks  into  a  decoy,"  <S^.,  &c.  *'  And  when  a  man 
uses  his  art  and  skill  to  take  them  to  dispose  of 
them  for  his  profit,  that  is  his  trade,  and  he  that 
hinders  another  in  his  trade  or  livelihood  is  liable 
to  an  action,"  &c.,  &c.  Is  not  the  work  of  the 
plaintiffs  their  "  art  and  skill  and  trade  "  just  as 
much  as  that  of  the  decoy  man,  and  why  are  they 
not  therefore  to  be  protected  as  much  as  he? 
Then  again  Lord  Holt  says,  "  Where  a  violent  or 
malicious  act  is  done  to  a  man's  occupation, 
possession,  or  way  of  getting  a  livelihood,  then  an 
action  will  lie  in  all  cases,  but  not  if  the  injury  is 
by  using  the  same  employment."  And  again  in 
another  case  Lord  Holt  says :  "  The  third  sort 
of  damage  is  damage  to  a  man's  property,  as 
where  he  is  forced  to  expend  money  in  necessary 
things  to  acquit  himself  of  the  crime  of  which  he 
is  accused.  That  a  man  is  put  to  expense  is 
without  doubt,  which  is  an  injury  to  his  property, 
and  that  if  that  injury  is  done  to  him  maliciously 
it  is  reasonable  he  shall  have  an  action  to  repair 
himself  " ;  and  later  on  he  says,  "  From  the  above 
it  follows  that  the  damage  is  tne  ground  of  action." 
In  Bawen  v.  Hall  (44  L.  T.  Rep.  75  ;  6  Q.  B.  Div. 
333),  it  was  held  that  if  the  persuasion  be  used  for 
the  indirect  purpose  of  injuring  the  plaintiff  or  of 
benefiting  the  defendant  at  uie  expense  of  the 
plaintiff,  it  is  a  malicious  act  whicn  is  in  law  a 
wrongful  act,  and  therefore  an  actionable  act  if 
injury  ensues  from  it.  Then  on  the  question  of 
whether  there  must  be  an  existing  contract 
of  time  that  is  interfered  with,  see  what  is 
said  in  Blake  v.  Lanyon  (6  T.  R.  221),  where  it 
was  held  that  the  plaintiff  who  employed  his  men 
to  work  by  the  piece  could  bring  an  action 
a^^ainst  another  master  who  persuaded  the  plain- 
tiff's men  to  work  for  him  before  the  job  was 
finished.  There,  only  persuasion  made  the  defen- 
dant liable.  Here  in  this  case  the  job  was  not 
finished  when  the  defendant  forced  the  master  to 
dismiss  them,  and  it  was  not  persuasion  by  which 
the  mischief  was  done,  but  malicious  conduct 
and  falsehood  on  the  part  of  the  defendant. 
HaH  V.  Aldridge  (1  Oowp.  54)  is  very  similar, 
and  Green  v.  Button  (2  C.  M.  &  R.  707). 
In  SavUe  v.  Roberts  (1  Ld.  Raym.  374)  Lord  Holt, 
G.J.  held  that  an  action  will  lie  for  a  malicious 
indictment  which  puts  the  party  to  expense, 
though  the  charge  it  contains  neither  scan&lises 
him  nor  endangers  his  personal  liberty  or  security. 
And  in  Green  v.  London  General  Onvnihua  Com- 
pany (7  G.  B.  N.  S.  290)  it  was  held  that  an  action 
would  lie  against  defendants'  company  for  wilfully 
and  maliciously  obstructing  another  omnibus 
belonging  to  another  company.  They  did  what 
was  called  **  nursing  "  the  rival  omnibus.  Erie, 
G. J.  said  the  court  unhesitatingly^  found  that  the 
action  was  maintainable  because  it  was  done  mali- 
ciously. The  plaintiff  had  in  that  case  no  con- 
tractual right  to  run  his  omnibus.    The  learned 


counsel  for  the  appellants  in  this  case,  apparently 
feeling  the  force  of  the  authority  against  them, 
endeavoured  to  show  that  the  decision  was  founded 
on  some  injury  or  interference  with  a  public  high- 
way, but  the  closest  perusal  of  the  case  shows 
there  wa»i  no  foundation  whatever  for  that  sugges- 
tion. Lwmley  v.  Gye  (2  E.  &  B.  216)  was  decided 
no  doubt  on  the  ground  that  the  plaintiff  had  a 
contract  for  the  exclusive  services  of  Johanna 
Wagner  for  a  specific  period ;  but  Grompton,  J. 
says  (p.  230) :  **  Suppose  a  trader,  with  a  malicioaa 
intent  to  ruin  a  rival  trader,  g^oes  to  a  banker  or 
another  party  who  owes  money  to  his  rival  and 
begs  him  not  to  pay  the  money  which  he  owes 
him,  and  by  that  means  ruins  or  greatly  preju- 
dices the  party,  I  am  by  no  means  prepared  to  say 
that  an  action  could  not  be  maintained";  and, 
later  on,  he  says  the  malicious  injury  is  the  dst 
of  the  action.  Again,  in  The  Mogul  Sieamskip 
Cornpany  v.  McGregor  {66  L.  T.  feep.  1 ;  (1892) 
A  G.  25),  which  was  relied  upon  by  the  appel- 
lants, the  judgments  of  all  the  ieamed  Lordis  are 
distinctly  in  favour  of  the  contentions  of  the 
plaintiffs  in  this  case.  Lord  Watson  says:  '*! 
apprehend,  to  substantiate  their  claini,  the  appel- 
lants must  show  either  that  the  object  of  the 
agreement  was  unlawful  or  that  Ul^^  methods 
were  inserted  to  in  its  prosecution  " ;  and,  again, 
"  It  has  not  been  suggested  that  the  respondent 
used  misrepresentation  or  compulsion  for  the 
purpose  of  obtaining  the  object  of  th^  combina- 
tion." Here  both  are  used  by  the  defendant 
Lord  Field  says:  "Of  course  it  is  other- 
wise,  as  pointed  out  by  Lord  Holt,  if  the  acts 
complained  of,  although  done  in  the  way  or  under 
the  guise  of  competition  or  other  lawful  right,  are 
in  themselves  violent  or  purely  malicious,  or  have 
.  for  their  ultimate  object  injury  to  another  for  ill- 
will  to  him  and  not  the  pursuit  of  lawful  rights. 
Bowen,  L. J.  (61  L.  T.  Rep.  829 ;  23  Q.  B.  Div. 
598)  says :  '*  Now  intentionally  to  do  that  which  is 
calculated  in  the  ordinary  course  of  events  to 
damage,  and  which  does  in  fact  damage,  another 
in  that  other  person's  property  or  trade,  is  actaon- 
able  if  done  without  just  cause  or  excuse.  Such 
intentional  action  when  done  without  just  cause 
or  excuse  is  what  the  law  calls  a  malicious 
wrong."  In  that  case  it  was  held  that  the  defen- 
dants had  iust  cause  or  excuse  because  what  they 
did  was  only  in  reference  to  carrying  on  their  own 
trade  in  their  own  way ;  but  here  Sie  evidence  is 
exactly  the  reverse.  And  again  Bowen,  L.J. 
says :  *'  No  man,  whether  trader  or  not,  can  justify 
damaging  another  in  his  business  by  fraud  or 
miai^r«^ntation.  Intimidation,  obeb^otion,  or 
molestation,  are  forbidden ;  so  is  the  intentional 
procurement  of  a  violation  of  individual  rights, 
contractual  or  other,  assuming  always  there  is  no 
just  cause."  With  regard  to  the  suggested  diffi- 
culty that  might  arise  in  the  application  of  this 
principle  to  £)mestic  servants,  I  see  none  what- 
ever. If  one  servant  simply  says  to  her  master 
she  will  leave  if  another  does  not,  no  action 
would  lie;  but  if  she,  from  malicious  motives, 
says,  "I  will  force  every  servant  to  leave  your 
service  if  you  don't  get  rid  of  your  butler,"  and 
because  the  master  can't  get  on  without  her  iie 
does  discharge  the  butler,  I  see  no  reason  why  an 
action  should  not  lie,  provided  damages  were  sus- 
tained. In  conclusion,  1  will  only  mention  the  Brad- 
ford Corporation  v.  Pickles  (73  L.  T.  Rep.  353; 
(1895)  A.  G.  587),  which  is  an  instructive  case  relied 
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on  bj  the  appellant  because  it  »bowB  the  class  of 
cases  in  which  no  action  would  lie.  What  the 
defendant  did  there  was  to  do  something  on  his 
own  properrj  which  he  had  a  right  to  do,  though 
the  doing  it  would  and  did  injure  the  plaintiffs, 
and  be  was  acting  maliciously  towards  them ;  but 
it  was  never  suggested  that  if  defendant  had  gone 
off  his  own  property  or  had  interfered  with  the 
pluntiff 's  own  property  he  would  not  have  been 
liable.  Having  shown,  therefore,  that  the  principle 
of  law  which  was  applied  in  deci<^ingthis  case  by 
the  learned  jadge  who  tried  it  at  Nisi  JPrius  and  by 
the  judges  of  Uie  Court  of  Appeal  who  confirmed 
his  jadgment,  and  also  by  the  learned  judge  aod 
the  Lords  Justices  who  tried  and  decided  the 
case  of  Tenvperton  v.  Bussell,  is  the  same  that 
has  b-^n  the  ^iding  princtple  of  all  the  judges 
who  have  considered  the  question  from  the  earliest 
time  to  the  present  day ;  and  if,  as  I  believe  is 
the  case,  five  of  my  learned  brethren  ag^ree  with 
the  views  that  I  have  expressed,  there  is  an 
almost  overwhelming  consensus  of  opinion  as  to 
what  the  common  law  of  England  has  been  and 
is  on  this  question.  I  do  not  speak  of  the  law  of 
Scotlaod,  for  I  am  not  familiar  with  it  if  it 
differs  from  ours ;  but  the  judges  of  the  Court  of 
Chancery  have,  as  far  as  I  know,  on  the  few 
occasions  on  which  they  have  had  to  detf>rmine 
it,  agreed  with  the  law  as  laid  down  by  the 
common  law  judges.  This,  as  far  as  I  am  aware, 
is,  however,  the  first  time  that  the  question  has 
been  brought  up  to  the  House  of  liords,  and  I 
ean  only  trust  that  a  law  which  has  been  acted 
on  for  so  many  years,  and  is  manifestly  for  the 
wdfare  of  working  men,  will  not  be  found  to  hS 
bad  law.  For  the  reasons  above  gpiven,  my  answer 
is  in  the  affirmative. 

LA.WBANCB,  J. — My  Lords:  I  am  of  opinion 
that  the  question  proposed  by  your  Lonlships 
must  be  answered  in  the  affirmative.  I  think 
that  the  principles  on  which  this  case  is  to  be 
decided  are  to  be  fonnd  in  the  dicta  of  Holt,  C. J., 
in  the  case  of  Keeble  v.  Hickeringill  (11  East, 
574,  n.) :  *'  1.  He  that  hinders  another  in  his  trade 
and  livelihood  is  liable  to  an  action  for  so  hinder- 
ing. 2.  Where  a  violent  or  malicious  act  is  done 
to  a  man's  occupation,  profession,  or  way  of 
getting  a  livelihood,  there  an  action  lies  in  all 
cases."  The  conditions  necessary  to  support  an 
action  arp,  I  think,  well  stated  hy  Lord  Bramwell  in 
his  judgment  in  The  Mogul  Steavuhip  Company  v. 
McOreaor  and  other$,  as  '*  trespass,  violence, 
iarce^  fraud,  or  breach  of  contract,  or  any  direct 
tort  or  violation  of  any  right  of  the  plaintiffs, 
like  the  case  of  firing  to  fiighten  biros  from  a 
deooy;  or  any  act  the  ultimate  object  of  which  is 
to  injure  the  plaintiffs  having  its  origin  in  malice 
or  ill-will  to  them/'  It  seems  to  me  that  this 
definition  inclades  those  exceptions  which  have 
been  grafted  on  the  more  general  propositions  of 
Holt,  C.J.,  viz.,  the  case  of  fair  competition,  if 
without  malioe  (see  the  judgments  of  Lords 
Fi^d  and  Hannen),  of  which  the  Moavl  Steam' 
9hin  Company*$  case  is  the  principal  example; 
ana,  secondly,  the  case  of  the  lawful  use  of  a 
man's  own  property,  as  decided  in  the  case  of  the 
Corporaium  of  Bradford  v.  Pickles  (73  L.  T.  Eep. 
8^;  (1895)  A.  C.  587).  There  are  numerous 
«isee  decided  both  before  and  after  the  case  of 
Keeble  ▼.  Hu^ceringiU,  all  of  which  rest  upon  the 
doctrine  above  stated :  the  Abbot  of  Dereham' e 
ease  (29  Edw.  3, 18),  where  it  was  held  actionable 
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to  prevent  persons  from  coming  to  the  plaintiff's 
fair;  the  case  in  Year-book  11  Hen.  4,  47,  where 
the  same  doctrine  is  re-asserted  but  distinguished 
(the  distinction,  namely,  that  a  fair  is  a  franchise 
and  that  a  private  school  is  not),  being  very 
material  in  the  latter  case  where  the  only  act 
complained  of  was  setting  up  a  rival  school,  but 
not  being  matmU  in  the  former,  where  the  right 
of  the  plaintiff  to  be  undisturbed  in  holding  the 
market  is  no  greater  than  that  of  a  tradesman  to 
be  undisturbed  in  exercising  his  trade.  In  9 
Hen.  7,  8,  it  was  held  actionable  to  disturb  a  man's 
tenants  at  will,  and  to  cause  them  to  leave  their 
tenancies ;  and  Garrett  v.  Taylor  (Cro.  Jac.  567), 
where  an  action  was  held  to  lie  against  a  man  for 
threatening  workmen  and  customers,  and  thereby 
preventing  them  from  resorting  to  the  plaintiff*s 
<juarry.  Since  the  decision  of  Keeble  v.  Hieker- 
tngiU  many  cases  are  to  be  found.  TarUton  v. 
M*Gawley  (Peak^,  270)  was  an  action  against  the 
master  of  a  ship  for  maliciously  intending  to 
hinder  and  deter  negroes  from  trading  with  the 
plaintiff  by  firing  cannon  at  them,  whereby  the 
plaintiff  lost  his  trade.  Carrinqton  v.  Taylor  (11 
Eant,  571),  which  re-affirms  the  principle  of  Keeble 
V.  Htekeringill ;  Ibboteon  v.  Peat  (3  H.  &  C.  644, 
which  is  to  the  same  effect;  Young  v.  Hichene 
(6  Q.  B.  606),  in  which  the  plaintiff  had  inclosed 
fish  in  a  net  when  the  defendant  disturbed  the  fish 
and  nrevented  their  capture.  Held  that  no  action 
should  lie  in  trespass  as  the  fish  were  not  reduced 
into  possession,  out  that  action  in  case  for  dis- 
turbence  would  have  lain.  These  cases,  as  well 
as  numerous  others,  avowedly  rest  upon  the 
principle  of  KeebWe  case,  but  there  is  another 
class  of  cases  which  seem  to  me  to  be  referred 
more  satisfactorily  to  the  principle  of  that  case 
than  to  any  other,  such  as  the  Western  Counties 
Manure  Company  v.  Lawes  Chemical  Manure 
Company  (L.  Rep.  9  Ex.  218),  where  Bramwell,  B. 
thus  stateis  the  law  applicable  to  cases  of  defama- 
tion of  a  man's  goods.  '*  It  »eems  to  mp,  however, 
that  where  a  plaintiff  says  '  You  have  without 
lawful  cause  made  a  false  statement  about  my 
goods  to  their  comparative  disparngement,  which 
false  statement  has  caused  me  to  lose  customers," 
an  action  is  maintainable;  on  the  general  prin- 
ciple, therefore,  an  untrue  st-atement  disparaging 
a  man's  goods  published  without  lawful  occasion 
and  causing  him  special  damage  is  actionable." 
In  Thorleys  Cattle  Food  Company  v.  Massam, 
(42  L.  T.  Bep.  851;  14  Ch.  Div.  763)  an 
injunction  was  gr^iuted  against  the  defendant, 
restraining  him  from  publishing  an  advertisement, 
stating  that  he  was  alone  possessed  of  the  secret  of 
compounding  Thorley's  Food  for  Cattle,  and  from 
issumg  a  circular,  warning  his  customers  against 
the  plaintiffs,  who  were  seeking  to  foist  on  the 
pubho  an  article  which  they  pretended  was  the 
same  as  that  manufactured  by  the  late  Joseph 
Thorley.  The  court  held  the  circular  and  adver- 
tisement contained  untrue  representations  calcu- 
lated to  injure  the  plaintiffs  in  their  trade,  and 
that  the  issue  ought  to  be  restrained.  Riding  v. 
8m^h  (34  L.  T.  B.ep.  500 ;  1  Ex.  Div.  91)  wae  an 
action  brought  by  the  plaintiff  charging  the 
defendant  with  a  slander  on  his  wife,  who  assisted 
him  in  hiB  business,  whereby  certain  persons  had 
ceased  to  deal  with  him.  Held,  that  the  action 
was  maintainable.  It  seems  difficult  to  see  on 
what  principle  this  case  could  be  decided  except 
on  the  doctrine  of  Keeble  v.  HieheringiU,  as  being 
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a  malicious  interferenoe  with  the  plaiiitiff  in  the 
carrying  on  of  his  business,  and  Holt,  O.J.  eepe- 
oiailj  refers  to  snch  cases :  ''Why otherwise  are 
scandalous  words  spoken  of  a  man  in  his  pro- 
fession actionable  when  without  his  profession 
they  are  not  so  P  They  do  not  effect  any  damage, 
yet  they  are  miachieTOus  in  themselves;  there- 
fore, in  their  own  nature  productive  of  damage, 
and  therefore  an  action  lies  against  him ;  so  are 
all  words  that  are  spoken  of  a  man  to  disparage 
him  in  his  trade  that  bring  damage  to  him, 
though  they  do  not  charge  him  with  any  crime 
that  may  make  him  obnoxious  to  punishment,  as, 
to  say  a  merehant  is  brokeoi,  or  that  he  is  f  ailiaff 
or  is  not  able  to  pay  his  debt."  The  case  of 
Lumley  v.  Chye  (2  E.  &  B.  216),  which  was  much 
discussed  during  the  hearing  of  the  present  case, 
seems  to  me  to  throw  but  little  ligbt  upon  the 
question  now  to  be  decided,  except  that  for  the  first 
time  it  established  the  proposition  that  a  plaintiff 
who  had  made  a  contract  with  another  was  en- 
titled to  recover  damages  from  a  third  persun  who 
had  malioiousiy  persuaded  that  other  person  to 
break  his  contract;  the  only  principle  on  which 
this  conclusion  could  be  biased  being,  I  think, 
that  it  was  a  ma'icious  interference  with  the 
plaintiff's  mode  of  carrying  on  his  business.  It 
also  decided  that  there  must  be  a  binding  con- 
tract of  service  between  the  servant  and  his  em- 
ployer in  all  actions  for  maliciously  pereuading  a 
servant  to  quit  his  employment.  Bowen  v.  UM 
(47  L.  T.  Bep.  75 ;  6  Q.  B.  Div.  333),  which  was 
another  case  of  an  action  brought  by  a  person 
who  had  contracted  with  othera  against  thn 
defendants,  who  had  perauaded  them  to  break 
their  contracts,  was  decided  expressly  on  the 
authority  of  Lumley  v.  Oye,  and  scarcely  differs 
in  principle  from  that  case.  I  think  that  the 
tiue  principle  on  which  both  these  cases  rest 
is,  not  whether  the  relation  of  master  and 
servant  existed  between  the  plaintiffs  and  tiie 

eersons  with  whom  the  contracts  were  made, 
nt  upon  the  doctrine  of  KtehWn  case  that  the 
plaintiffs  having  entered  into  contracts  in 
the  course  of  their  business,  and  those  con- 
tracts being  broken  by  the  malicious  interference 
of  the  defendants,  they  were  prevented  from 
carrying  on  their  business  in  a  profitable 
manner  and  suffered  damage  in  consequence  In 
Tem/perUm  v.  BvmhII  ;69  L.  T.  Bep.  78;  (1893) 
1  Q.  B.  715)  no  question  arose  as  to  the  position 
of  the  parties  with  whom  the  contracts  had  been 
made  and  the  plaintiff.  They  were  contracts 
made  in  the  u^ual  course  of  trade,  and  the 
action  was  brought  against  the  defendants  for 
maliciously  causing  the  parties  to  the  contracts 
not  to  fulfil  their  oblii^ations  to  the  plaintiffs 
under  such  contracts.  It  was  held  that  tne  action 
was  maintainable,  and  that  the  right  of  action  is 
not  confined  to  contracts  in  the  nature  of  personal 
service.  The  direction  of  Collins,  J.  is  valuable 
as  containing  a  clear  definition  of  malice.  He 
said :  *'  Now,  in  my  judgment  it  is  perfectly  clear 
law,  that  to  induce  a  person  who  has  made  a 
contract  with  another  to  break  that  contract  in 
order  to  hurt  the  person  with  whom  it  has  been 
made,  to  hamper  him  in  his  trade,  or  to  put 
undue  pressure  on  him,  or  to  procure  some 
indirect  advantage  for  the  person  himself,  to 
induce  another  to  break  a  contract  for  any  of 
those  motives,  is,  in  point  of  law,  to  do  it 
maliciously ;  therefore,  in  this  case,  if  you  are  of 


opinion  that  the  plaintiff  has  satitified  you  thai 
any  of  the  defendants  had  induced  any  of  the 
parties  to  break  his  contract  with  the  plaintiff,  of 
the  existence  of  which  he  was  a«are,  m  order  to 
hurt  the  plaintiff  in  his  trade  .  .  .  and  if  hie 
object  in  doing  ^at  was  by  hurting  him  in  his  trade 
to  compel  him  to  do  something  which  he  did  not 
want  to  do  .  .  .  that  would  be  '  malicioutdy ' 
in  point  of  law,  and  a  cause  of  action  would  be 
established."  Such  being  the  decisions  in  the 
principal  cases  relating  to  the  subject-matter  el 
the  present  action,  the  question  arises  as  to 
whether  the  present  case  is  brought  within  any 
of  those  principles.  In  ftrder  to  determine  that 
question  it  is  necessary  to  tiscertain  what  is  the 
proper  inference  to  be  drawn  from  the  evideaoe 
produced  at  the  trial  The  evidence  may,  I  think, 
be  thus  briefly  stated:  [His  Lordship  went 
through  the  evidence,  and  continue!  \]  No 
one  can,  I  suppose,  doubt  that  if  the  de- 
fendant had  acted  merely  as  Uie  detegats 
and  mouthpiece  of  the  men,  and  had  stated 
to  the  Glengall  Company  the  determination  of 
the  men  to  strike  (if  sucb  had  been  the  fact),  be 
would  have  been  guilty  <if  no  actionable  wrong, 
but  it  appears  to  me  to  be  strong  evidence  of 
malice  to  tell  the  Glengall  Company  that  the  men 
were  about  to  strike  when  he  had  himself  informed 
the  men  that  not  only  would  a  strike  not  be 
permitted  by  the  union,  but  that  the  men  woold 
be  fined  if  they  were  to  adopt  that  coarse.  Bj 
reason  of  that  fraudulent  statement  he  induoei 
the  company  to  discharge  the  men,  and  therefore, 
in  my  judgment,  brought  himi^elf  under  the  prin- 
*ciple  of  the  cases  above  referred  to.  viz., "of 
having  done  an  act,  the  ultimate  object  of  which 
was  to  injure  the  plaintiffs,  having  its  origin  in 
malice  and  ill-will  to  them."  It  is  to  be  obserred 
that  this  action  differe  from  all  the  cases  which 
were  cited  at  the  hearing  of  the  appeal,  inasmach 
as  it  is  brought  by  the  men  who  were  discharged 
for  the  disturbance  of  their  employment,  and  not 
by  the  mastera  for  the  loss  of  their  service.  Had 
the  latter  been  the  case  it  would  have  been  neces- 
sary to  have  proved  the  existence  of  a  contract  of 
service  before  the  master  could  sue;  but  in  this 
case  a  contract  between  the  men  anl  their 
mastera  could  make  no  further  difference,  exo^t 
so  far  as  it  might  enhance  the  c^amnges,  and 
regulate  the  amount  to  which  the  plaintiffs 
would  be  entitled,  or  so  far  as  it  might  he  an 
indication  of  malice,  if  it  were  shown  that  the 
defendant  knew  of  the  existence  of  such  a  con- 
tract. In  this  case  the  damages  to  the  men  were  but 
small,  as  they  were  able  to  get  employment  shortly, 
but  the  right  to  bring  the  action  would  not  depend 
on  the  exibtence  of  a  contract.  It  seems  to  me 
that  the  case  was  properly  left  to  the  juiybj 
Kennedy,  J.,  and  the  jury  having  found  that  tl^ 
defendant  was  actuated  by  malice  (of  whidi 
there  was,  in  my  judgment,  ample  pi  oof),  thn 
respondents  are  entitled  to  succeed  on  thii 
appeal. 

Wright,  J. — ^My  Lords :  In  my  opinion,  your 
Lordships'  question  ought  to  be  answered  in  tbt) 
negative.  In  order  to  answer  it  there  are,  as  it 
seems  to  me,  three,  and  only  three,  questions 
which  must  be  considered.  The  firat  is  whether, 
apart  from  malice,  there  is  evidenoe  of  any  cause 
of  action ;  the  second  is,  whether  and  in  what 
sense  malice  is  shown ;  tJie  third  ia,  whether  and 
in  what  (if  any)  oaaes  a  person  can  be  liable  to 
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an  action  for  doing,  with  a  malicious  motive, 
tiiat  which  he  might  lawfully  do  without  such  a 
motive.  There  aie  no  other  qaestions,  hecause 
it  was  ruled  at  the  trial  that  there  wan  n  >  evidence 
of  conspiracy,  or  intimidation,  or  breach  of  con- 
tract; and  the  judge  was  not  asked  to  leave  to 
the  jxuj  any  issue  as  ta  those  chartcee,  or  as  to 
violence,  or  coercion,  or  fraud,  or  any  other  illegal 
conduct.  The  first  question  may  be  thus  stat^ : 
Does  a  pliuntiff.  by  proving  that  a  defendant  has 
wilfully  procured  persons  to  refuse  to  make  or 
renew  contracts  with  the  plaintiff  in  the  way  of 
his  trade  or  employment,  and  that  damage  has 
directly  resulted,  prove  any  wrong  or  injwria? 
I  am  not  sure  that  such  a  contention  has  been 
raised  apart  from  malicious  motive.  Certainly  no 
authority  has  been  cited  in  its  support  apai*t  from 
malicious  motive,  and  it  is  negatived  impliedly  in 
Lumley  v.  Gye  (2  E.  &  B.  216),  and  expressly  by 
the  Judicial  Committee  of  the  Privy  Council  in 
Bo^erB  V.  Bajendro  Dutt  (13  Moo.  P.  C.  2C9).  In 
Lumley  v.  Cfye  the  point  did  not  directly  arise, 
because  there  the  breach  of  an  existing  contract 
had  been  procured ;  but  each  of  the  judges  who 
then  held  that  the  action  lay  did  so  expressly  on 
the  ground  that  there  was  an  existing  contract. 
Crompton,  J.  says  that,  in  the  previous  cases, 
"  the  question  as  to  there  being  or  not  being  a 
binding  contract  of  service  inexstence  at  the  time 
seems  to  have  been  regarded  as  the  real  question.*' 
Erie,  J.  says :  "  The  right  of  action  in  the  matter 
arises  from  the  wrongful  act  of  the  defendant  in 
procuring  that  the  person  hired  should  break  his 
contract  by  putting  an  end  to  the  relation  of 
employer  and  employed."  Wightman,  J.  says: 
"It  was  undoubtedly  prima  J^cie  an  unlawful 
act  on  the  part  of  Miss  Wagner  to  break 
ber  contract,  and.  therefore,  a  tortious  act  of  the 
defendant  maliciously  to  procure  her  to  do  so." 
And  it  seems  plain  that,  in  the  numerous  ancient 
cases  relating  to  the  seduction  of  labourers, 
whether  brought  at  common  law  or  under  the 
Statute  of  Labourers,  which  are  cited  by 
Coleridge,  J.,  the  points  which  were  argued  would 
have  beten  mostly  immaterial  if  the  doctrine  now 
in  question  had  been  recognised.  In  RogerB  v. 
Bajendro  Dutt  (13  Moo.  P.  C.  209)  the  very 
po'nt  directly  arose  in  relation  to  trade,  and  was 
decided.  There  the  superintendent  of  a  port 
directed  his  pilote  not  to  continue  to  employ  the 
plaintiff's  tug.  The  plaintiff  recovered  damages 
m  the  Supreme  Court  of  Calcutta,  but  on  appeal 
the  judgment  was  reversed  in  the  Privy  Council, 
and  it  is  laid  down  that  '^  the  foundation  of  every 
action  of  tort,  apart  from  the  Question  of  malice, 
is  an  act  wrongful,  which  may  be  qualified  legally 
u  an  injury.  .  .  .  It  is  essential  to  an  action 
in  tort  that  the  act  complained  of  should 
onderthe  circumstances  be  legally  wrongful  as 
regards  the  party  complaining,  that  is,  it  muut 
prejudicially  aff»H«t  him  in  some  legal  right ; 
merely  that  it  will,  however  dirf^ctly,  do  him  harm 
in  his  interests  is  not  enough.*'  This  decision  is 
cited  as  an  authority  by  Bowen,  L.J.  in  the  Mogul 
case.  The  fM-cond  question  is,  whether,  and  in 
▼hat  sense,  there  was  evidence  of  malice.  Since 
there  was  not  otherwise  any  wrong  <  r  injuria^  it 
follows  that  there  could  not  be  malice  in  the 
ordinary  legal  sense  of  that  term,  as  compen- 
dionsly  stating  the  wilful  infringement  of  a  legal 
nght  or  breach  of  a  legal  duty  without  matter  of 
legal  justification  or  excuse ;  upon  which  may  be 


cited  Bromctge  v.  Prosser^^  per  GU/r,  (4  B.  &  C. 
247) ;  McPhereon  v.  Danieu,  per  Littledale,  J. 
(10  B.  &  C.  2^3);  Fergtusan  v.  Kinnoul,  per 
Lord  Brougham  and  Lord  Campbell  (9  CI.  & 
F,  251) ;  Lumley  v.  Ove,  per  Crompton,  J.  (2  E. 
&  B.  216) ;  Beg,  v.  Ward,  per  Blackburn,  J. 
(26  L.  T.  Rep.  43;  L.  Rep.  1  C.  C.  R.  356). 
These  and  other  authorities  show  that  in  general, 
wherever  the  term  "  malice "  or  "  maliciously  " 
forms  part  of  a  statement  of  a  cause  of  action  or 
of  a  crime,  it  imports  not  an  inference  of  motive 
to  be  found  by  tne  jury  but  a  conclusion  of  law 
which  follows  on  a  finding  that  the  defendant  has 
violated  a  right  and  has  done  so  knowingly,  unless 
he  shows  some  overriding  justification.  A  striking 
illustration  is  to  be  found  in  the  law  of  murder. 
In  Major  Oneby*s  case  (2  Ld.  Raym.  1485)  it  was 
resolved  by  all  the  twelve  judges  to  the  effect  that 
it  was  for  the  court  to  direct  the  jury  whether 
there  was  malice  or  not,  according  to  the  facts 
found  or  to  be  found  by  the  jury.  They  pointed 
out  that,  in  all  the  once  numerous  special  verdicts 
in  cases  of  murder,  there  was  no  instance  of  a  find- 
ing by  the  jury  on  the  question  of  malice.  So  in 
the  latest  instance  of  such  a  special  verdict: 
(Beg.  v.  Dudley,  52  L.  T.  Rep.  107 ;  14  Q.  B.  Div. 
273).  So  in  libel  or  malicious  prosecution.  Though 
a  jnry  should  think  that  a  defendant  in  an  action 
for  a  libel  intentionally  published  by  him  had  a 
bond  fide  and  reasonable  belit-f  that  he  was  acting 
on  a  legal  ground  of  privilege,  still,  if  in  law  the 
privilege  did  not  exist,  there  is  legal  malice.  In 
an  action  for  malicious  prosecution,  if  there  were 
a  special  verdict  finding  what  cause  the  defendant 
had  for  belief  that  there  was  a  ground  for  prose- 
cution, and  that  the  defendant  believed  that  there 
was  not  such  cause,  if  the  court  thought  that  the 
cause  which  in  fact  existed  was  not  in  law  reason- 
able and  probable  cause,  the  cone  usion  of  malice 
in  law  would  bts  inevitable.  The  only  kind,  there- 
fore, of  malice  which  can  be  suggested  in  the 
present  case  is  malice  in  its  popular  sense,  import- 
ing a  malicious  motive,  spite,  and  ill-will.  It  is 
impossible  to  say  that  there  was  not  evidence  fit 
to  k)e  left  to  the  jury  of  malice  in  this  sense.  The 
mere  demeanour  of  the  defendant  as  a  witnof^s  is 
often  the  best  indication  of  moti>-e  which  the 
nature  of  the  inquiry  admits,  and  is  sometimes 
cogent.  Then,  if  there  ^a<s  not  in  the  present 
case  any  cause  of  action  in  the  absence  of  malicious 
motive,  can  the  addition  of  a  malicious  motive 
create  an  injuria  Y  Can  that  which,  in  the  absence 
of  malicious  motive,  it  is  lawful  to  do  wilfully  and 
with  the  knowledge  that  it  will  cause  damage,  as 
in  Bogere  v.  Bajendro  Dutt,  become  unlawftd  and 
constitute  a  cause  of  action  when  done  from  nn 
indirect  or  malicious  motive  P  That  question 
is  one  of  equal  consequence  and  difficulty,  and 
it  was  expressly  left  open  in  Bogers  v.  Bajendro 
Duf^  though  I  think  not  so  much  as  a  general 
question  as  in  relation  to  a  possible  case  which 
might  depend  upon  considerations  of  oppression 
or  misuse  of  power  by  a  public  officer.  Nor  is  it, 
I  think,  to  be  regarded  as  decided  by  the  opinions 
expressed  in  Chasemore  v.  Bichards  (7  H.  of  L. 
Cas.  349,  per  Lord  Wensleydale),  or  in  Bradford 
Corporation  v.  Pickhe  (73  L.  T.  R^p.  353;  (1895) 
A.  C.  587),  for  those  cases  appear  to  rest  on 
the  positive  rights  of  owner  of  property ;  nor  by 
the  Mogul  case  (66  L.  T.  Rep.  1 ;  (1892)  A.  C. 
25),  where  the  ground  of  the  decision  was  that 
the  action  of  the  defendants  had  been  determined 
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bj   motives   of   ordioaiy   and    legitimate    self- 
interest.    Neither  of  those  cases  seems  either  to 
affirm  or  negative  the  p^eral  proposition  that, 
where  there  is  no  injunat  malicioas  motive  and 
damage   can   supply   its   pLice.    And   possiblj, 
Stevenson  ▼.  Nevonham  (infra)  may  be  regarded 
as  resting  on  a  similar  groand.    Such  a  proposi- 
tion, if  of  general  application,  would  be  of   the 
highest  importance,  and -had  it  formed  part  of 
our  law  it  would  seem  that  it  must  have  long 
since  become  established  in  precedents  and  text- 
books, and  have  n^ceived  f i*equent  illustration  by 
decided  cases.    The  respondents  have  not  been 
able  to  cite  any  clear  authority  before  the  present 
case  in  which  the  doctrine  on  which  the  present 
case  has  been  decided  is  stated  by  the  whole  or 
the  majority  of  any  court  as  general  and  estab- 
lished law.    In  Bovoen  v.  HaU  (47  L.  T.  B-p.  75 ; 
6  Q.  B.  Div.  333}  malice  was  not  even  alleged, 
and  there  was  breach  of  cnntraot.    In  Temperton 
V.  BuBseU  (69  L.  T.  Rep.  78 ;  (1893)  1  Q.  B.  715) 
the  majority  of  the  Court  of  App^  proceeded  as 
to  pare  of  the  case  on  the  same  g^und  of  breach 
of  contract  and  as  to  the  other  part  on  conspiracy. 
Whether  there  exists  any  such  doctrine  limited  to 
cases  of  interference  with  trade  must  be  presently 
considered ;  but,  apart  from  such  cases,  I  think 
that  the  few  and  isolated  authorities  which  have 
been  cited  as  supporting  the  general  doctrine, 
even  if  not  referable  to  other  grounds,  such  as 
nuisance,  slander  of  title,  violenc**,  fraud,  or  in- 
timidation, are  insufficient  to  estabish  it,  and  for 
the  most  part  even  impl  v  the  negative  of  it  from 
the  fact   that   such   other  grounds    are  relied 
on.    Gi*eat  stress  was  laid  by  the  respondents' 
counsel  on  the  expression  in  Lord  Holt's  judgment 
mAshby  v.  White  (1  Smith's  L.  C),  that  "it  is 
the  fraud  and  malice  that  entities  the  party  to  the 
action."    But  there  is  not  the  lea^t  doubt  what 
the  real  e£Ee.  t  of  Ashby  v.  White  is.    Lord  Holt 
decided  it  on  the  ground,  for  which  the  case  has 
passed  into  the  common  stock  of  legal  knowledge, 
that  legal  right  and  legal  remedy  are  co-extensive, 
uhi  jus,   ihi  remediu/n.     This  proposition    the 
House  of  Lords,  and  afterwards  Lord  Holt  him- 
self, qualified  in  relation  to  the  pai-ticular  class 
of  cases,  addng  that  it  must  appear  that  the 
plaintiff's  right  wms  wilfully  infr  nged.    And  so 
the  case  has  always  been  understood.    See  Drewe 
V.  Coidton  (1  East,  563,  n.) ;  Harman  v.  Tappen- 
den  (1  East,  555),  per  Lawrence,  J. ;  Milvoard  v. 
Sargeant  (lb,  p.  567) ;  CuUen  v.  MorrU  (2  Stark. 
N.  P.  577),  where  Aehby  v.  White  was  much  dis- 
cussed, and  Abbott,  O.J.,  says:   "In  order   to 
sustain  this  action  it  is  necessary  for  the  plaintiff 
to  show,  in  the  first  place,  that  he  had  a  rij^ht  to 
vote,"  and  he  proceeds  to  show  that  a  malicious 
intention  must  a^so  be  proved.    But  the  matter 
does  not  rest  merely  on  the  absence  or  insuffi- 
ciency of  authority  in  support  of  the  suggested 
doctrine  as  a  general  one.    There  is  a  well-known 
authority  which,  subject  to  the  observation  that  I 
have  made  upon  it  in  connection  with  Chasemore 
v.    Richards    and    Bradford    v.    Pickles,    seems 
expressly  to  n^^tive  it.    In  the  considered  deci- 
sion of  the  Exchequer  Chamber  in  Stevenson  v. 
Netonham  (13  C.  B.  285),  the  ground  of  the  judg- 
ment delivered  by  Parke,  B.  for  himself   and 
Coleridge,  Wightman,  Erie,  and  Crompton,  JJ , 
and  Piatt  and  Martin,  BB.,  in  a  case  of  distress, 
Wi«  that  "an  act  which  does  not  amoimt  to  a 
legal  injury  cannot  be  actionable  because  it  is 


done   with    a  bad  intent."    The  same  view  is 
clearly  implied   in    LunUey  t.  Gye,  where  the 
demurrer  necessarily  admitted  a  malicious  dama^ 
to  the  plaintiff,  but  it  did  not  occur  to  oomiwl 
or  to   any   of  the  judges   that    this  amonoted 
to   a   cause   of   action,  although   such  a  viev 
would  have  afforded  an  obvious  ground  of  de- 
cision,  and   would    have   rendered    immaterial 
or    unnecessary    most    of     the    argpiments   of 
counsel   and  of  the   reasoning  of   the  judges. 
And,  in   accordance  with  the  same  view  is  the 
decision  in  Ireland  in  the  case  of  Kearney  t. 
Lloyd  and  others  (26  L.  Bep.  Ir.  268),  decided  by 
Palles,  C.B.,  Dowse,  B.,  and  Andrews,  J.    There 
the  jury  found  (inter  alia)  that  the  defendmits 
had  procured  persons  to  discontinue  their  suh- 
scriptions  to  the  sustentation  fund  of  a  curate, 
aud  had  done  so  partly  from  a  malicious  motive, 
in  order  to  drive  him  out  of  the  parish;   and 
Palles,  C.B.,  after  citing  Sogers  v.  Bajendro  Dutt, 
said :  "  To  support  the  action,  the  words  *  iojuiy  * 
and '  injured    must  be  read  in  their  strict  legal 
sense  as  meaoing  the  infringement  of  some  l^al 
right  vested  in  the  plaintiSt."     Where  no  soch 
imring^ment  can  be  shown,  I  should  adopt  tbe 
words  of  Lord  Bramwell  in  Capital  and  Counties 
Bank  v.  ffeniy  (47  L    T.  Bep.  662;  7  App.  Uas. 
741) :    "  It  seems   to  me   that  the  defendant's 
motive  is  immaterial,  and  that  he  might  do  what 
he  did  though  out  of  anger  or  malice."    On  the 
ground,  therefore,  of  authority  as  well  as  of  prin- 
ciple, I  tliink  that  the  right  conclusion  is  that 
malicious    motive,    as    distinguished    from  the 
wilful  violation  of  a  known  rights  though  ic  U 
sometimes  material  in  aggravation  of  damages  for 
infringement  of  a  rights  and  sometimes  as  in 
actions  for  defamation  or  malicious  prosecution, 
and  probably  in  certain  cases  of  nuisance,  in  some 
sense  a  necessary  ingredient  for  a  cause  of  action, 
is    not   of  itself,  in    conjunction   with  damage 
enough  in  general  to  constitute  a  cause  of  action 
where  no  legal  right  is  infringed ;  and,  if  so,  the 
ground  on  which  this  case  was  decided  cannot  be 
supported.    There  is  no  exception  in   cases  ot 
blander  or  libel,  for  in  them  a  legal  right  is  in- 
fringed.   I  think  that  there  is  none  in  the  case 
of  malicious  prosecution.    It  is  not  ind«sed  esD/ 
to   define  the   legal  right  the  infringement  of 
which  is,  when  coupled  with  malice,  in  either 
sense  of  that  term,  tne  ground  of  action  in  that 
class  of  cases.    Lord  Holt,  in  Savile  v.  Roberts 
(1    Ld.    Eaym.    374),   suggests   three    grounds, 
namely,  in  some  oases  the  scandal  to  reputation ; 
in  others,  the  danger  to  life,  limb,  or  propertjr ; 
in  others,  the  forcing  of  the  plaintiff  to  spend  his 
money  in  necessary  charges  for  his  defence.    Pos- 
sibly it  rather  rests  on  the  ground  that  a  proseon- 
tiou  Imown  to  be  g^undlessis  anabuseof  the  right, 
given  on  public  grounds,  of  bringing  a  person  before 
the  criminal  courts  and  of  subjecting  him  to  the 
inconveniences  of  criminal  procedure.    At  anj 
rate,  this  action  has  always  been  considered  as 
resting  on  a  ground  of  injuria  as  well  as  of  malice! 
Then,  if  there  is  no  such  general  doctrine  as  tiiat 
which  the  respondents  maintidn,  is  there  a  limited 
doctrine  of  the  same  kind  in  relation  to  inter- 
feranoe   with  a  man*s   trade   or   employment? 
Beyond  the  important  dicta  of   Lord   Holt  in 
Keeble  v,  Mickervngill,  the  authorities  cited  do  not 
appear  to  be  adequate  to  sustain  the  weight  of 
such  a  proposition.    If  such  were  the  law  it  would 
be  reasonable  to  suppose  that  it  would  long  since 
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have  been  established  by  recognised  preoedente  of 
pleading,  and  by  numerous  oases  deialing  with  a 
jioestion  of  snch  freauent  ooourrenoe,  and  affect- 
ing such  varied  and  important  interests,  and  by 
at  lea'tt  some  cases  affirming  it  after  discuffsion  of 
the  grounds  and  limits  of  so  anomalous  and  im- 
portant an  excHption  to  the  general  rule.    In  fact, 
DOweTer,  the  authorities  cited  in  support  of  it  are, 
ontil  Temperton  v.  Riuselh  no  mor-i  than  dicta, 
and,  with  the  exception  of  Lord  Holt*s  dicta  In 
KtMe  V.  HickeringiUt  they  are   indistinct  and 
referable  to  other  grounds,  as  was  pointed  oat 
b^  Bowen,    LJ.    in    th<)    Mogul    case,  either 
Tiolence    or   threat  of   violence,  as   in   Oarrett 
T.    Taylor    (Oro.    Jac    567),    and   Tarleion   ▼. 
2P0awley    (Pedce,  N.   P.  270);   or   conspiracy 
and  actual   disturbance  of  trade,  as  in  Oregary 
y.  Duke  of  BrwMwiek  (6  M.  &  G.  205,  953) ;  or 
obstruction  in  the  use  of  the  highway,  or  physical 
interference  with  trade,  as  in   Chreen  v.  London 
Oeneral  Omnibut  Company  (7  C.  B.  N.  S.  200) ; 
or  sknder  of  title,  or  nuisance,  or  other  similar 
^unds.    KeebU  ▼.  Hiekeringill  itself  cannot  be 
said  to  have  obtained  reoo^ition  as  establishing 
any  general  doctrine  of  law.     Decided  in  the 
time  of   Queen  Anne,  and  reported  then,  and 
more  at  lai^  in  1809  (in  the  note  to  Carrington 
▼,  Taylor  in  11  East,  574  n.),  it  must  have  b^en 
known  to  lawyers  for  nearly  two  centuriHs.    Yet 
no  reference  to  it  is  to  b<)  found  in  Smith's  Leading 
Cases,  or  in  Bollen  &  Leake's  Precedents.    In 
Boiler's  Nisi  Prius  it  is  barely  mentioned,  and 
there,  and  in  Selwyn's  Nisi  Prius,  the  dicta  for 
which  it  is  now  cited  are  not  mentioned  at  all. 
Against  snch   slender,  uncertain,  and  qualified 
aachorities  are  the  unqualified  decision  in  Steven- 
ton  V.  Newnham,  already  cited,  and  the  negative 
inference    to    be   drawn   from   the   absence   of 
mention  of  any  such  doctrine  in  precedents  of 
pleading^  and  in  keenly  contested  cases,  of  which 
it  would  have  afforded   a  ready  solution.      In 
Lumley  ▼.  Oye  the  demurrer  was  to  a  declara- 
tion  which  alleged  that  the  defendant  contrivin<, 
and   wrongfully  and   maliciously  intending,  to 
injure,  prejudice,  and  aggrieve  the  plaintiff  in 
his  possession  and  management  of  his  theatre, 
and  in  the  gains  and  profits  derived  therefrom, 
did  the  alletcod  wrx>n^,  and  that  damap^e  of  the 
intended  kind  was  caused  to  the  plaintiff  by  the 
defendant's  act,  and   all   this   was   necessarily 
admitted  on  the  demurrer ;  yet  none  of  the  very 
eminent  judges  or  counsel  in  the  case  seem  to 
have  been  aware  of  the  doctrine  now  su^g-^st-^d. 
If  it  had  been  known  to  them,  some  mention  of  it 
mnst  have  been  made,  and  it  would  have  reudered 
onneceeaary  most  of  the  arguments  and  elaborate 
reasoning  on  other  points.    It  seems  difficult  to 
■oppose   that  such   a  doctrine  is  part  of   the 
common  law.  and  yet  was  not  known  to  either 
Orompton,  Erie,  Wightman,  or  Ooleridge,  JJ. 
It  seems  to  me  that  these  considerations  outweigh 
the  authority  of  Lord  Holt's  dicta  in  Keeble  v. 
SiekeringiUt  and  that  it  must  be  held  that  the 
nippoeed  exception  to  the   general  law  is  not 
wtablished.     For  these  reasons  I  answer  your 
I<ordahips'  question  in  the  negative. 

Their  Lordships  thanked  the  Judges  for  their 
opinions,  and  took  time  to  consider  their  ju^g. 
ment 

Dee.  14. — Their  Lordships  gave  judgment  as 
follows  :^ 


The    LoBD    Chancbllob    (Halsbury).  —  My 
Lords :  In  this  case  the  plaintiffs  sued  the  defen- 
dants for  having  milicioasly  and  wrongfully,  and 
with  intent  to  iniure  the  plaintiffs,  intimidated 
and  coerced  their  employers  to  braak  contracts  and 
not  to  enter  into  con'racts  with  them,  whereby 
the  plaintiffs  suffered  damage.      [His  Lordship 
went  through  the  fact^  and  evidence,  and  con- 
tinued as  follows :]    The  first  objection  made  to 
the  plaintiffs*  right  to  recover  for  the  loss  which 
they  undoubtedly  suffered  is  that  no  right  of  the 
plaintiffs  was  infringed,  and  that  the  right  con- 
tended for  on  their  behalf  is  not  a  right  recog- 
nised by  law,  or  at  all  events  only  such  a  right 
that  everyone  else  is  entitled  to  aeprive  them  of 
it  if  they  stop  short  of  physical  violence  or  ob- 
struction.    I  think  the  right  to  emplo?  their 
labour  as  they  will  is  a  right  ^th  recognised  by  the 
law  and  sufficiently  guarded  by  its  provisions  to 
make  any  undue  interference  with  that  right  an 
actionable  wrong.    Very  early  authorities  in  the 
law  have  recognised  the  right,  and  in  my  view  no 
authority  can l>e  found  which  questions  or  qualifies 
it.    The  schoolmaster  who  complained  that  his 
scholars  were  being  assaulted  and  brought  an 
action;  the  quarry-owner  who  complained  that 
his  servants  were  being  menaced  and  molested, 
were  both  held  to  have  a  ri^ht  of  action.    And  it 
appears  to  me  that  the  importance  of  those  cases, 
and  the  principle  established  by  them,  have  not 
been   suffijiently  ooasidered.      It  is    said    that 
threats  of  violence  or  of  actual  violence  were 
unlawful  me  ins ;  the  lawfulness  of  the  means  I 
will  discuss  hereafter.    But  the  point  on  which 
these  cases  are  important  is  the  existence  of  the 
right.      It  was  not  the   schoolmaster  who  was 
assaulted,  it  was  not  the  quarry-owner  who  was 
assaulted  or  threatened;   but,  nevertheless,  the 
schoolmaster  was  held  entitled  to  bring  an  action 
in  respect  of  the  loss  of  scholars  attending  his 
school,  and  the  quarry-owner  in  respect  of  the 
loss  of  workmen  to  his  quarry.    They  were  third 
persons;  no  violence  or  threats  were  applied  to 
them,  and  the  cause  of  action^  which  they  had  a 
right  to  insist  on,  was  the  indirecb  effect  upon 
themselves  of  violence  and  threats   applied  to 
others.    In  my  view  these  are  binding  authorities 
to  show  that  the  preliminary  question,  namely, 
whether  there  was  any  right  of  the  plaintiffs  to 
pursue  their  calling  unmolested,  must  be  answered 
in  the  affirmative.    The  question  of  what  is  the 
right    invaded    would   seem    to    be   reasonably 
answerf^d,  and  the  universality  of  the  right  to  all 
Her  Majesty's  subjects  seems  to  me  to  be  no 
argument  against  its  existence.      It  is,  indeed, 
part  of  that  freedom  from  restraint,  that  liberty 
of  action  which,  in  my  view,  may  be  found  to  l>e 
running  through  Uie  principles  of  our  law.    As  I 
have  said,  I  will  deal  separately  both  with  the 
remedy  for    the   infringement  of  that  right,  if 
it   has   been   infringed,   and    with    the    means 
by  which  it  is  alleged  to  have  been  infringed. 
Upon  this  part  of  the  case  I  wish  to  quote  and 
make  niy  own  the  language  of  B  ram  well  B.,  in 
Beg.  V.  Druitt  and  others  (10   Cox  C.  C.  592,  at 

1).  600) :  "  When  the  law  gave,  or  rather  acknow- 
edged,  a  right,  it  provided  a  punishment  or  a 
remedy  for  the  violation  of  that  right.  That  was 
a  cardinal  rule  and  an  obvious  one.  The  old 
expression  that  'there  was  no  wrong  without  a 
remedy '  might  also  be  interpreted  to  mean  that 
there  was  am  no  right  without  a  remedy.    Some- 
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times  the  remedy  fras  bj  a  criminal  proceeding, 
sometimes  by  a  civil  action,  sometimes  by  botn. 
Having  made  those  general  remarks  he  would 
make  another,  which  was  also   familiar  to  all 
Englishmen,  namely,  that  there  was  no  right  in 
this  country  under  our  laws  so  sacred'  as  the  right 
of  personal  liberty.     No  rif^ht  of    property  or 
capital,  about  which  there  had    been  so  much 
declamation,  was  so  sacred  or  so  carefully  guarded 
by  the  law  of  this  land  as  that  of  personal  liberty. 
They  were  quite  aware  of  the  pains  taken  by  the 
common  law,  by  the  writ  as  it  was  called  of  habeas 
corpus,  and  supplemented  by  statute,  to  secure  to 
every  man  his  personal  freedom — that  he  should 
not  be  put  in  prison  with  ut  lawful  cause,  and 
tbat  if  he  was,  he  should  be  brought  before  a  com- 
petent magistrate  within  a  given  time,  and  be  set 
at    liberty  or  undergo  punishment.     But  that 
liberty  was  not  liberty  oi  the  body  only.    It  was 
aldo  a  liberty  of  the  mind  and  will;   and  the 
liberty  of  a  man's  mind  and  will,  to  sa^  how  he 
should  bestow  himself  and  his  means,  his  talents 
and  his  industry,  was  as  much  a  subject  of  the 
law*s  protection  as  was  that  of  his  body.     Gerte- 
rally  speaking,  the  way    in  which    people    had 
endeavoured  to  control  the  operation  of  the  minds 
of  men  was  by  putting  restraints  on  their  bodies, 
and  therefore  we  had  not  so  many  instances  in 
which  the  liberty  of  the  mind  was  vindicated  as 
was  that  of  the  body.    Stiil,  if  anv  set  of  men 
agreed  among  thembclves  to  coerce  that  liberty  of 
mind  and  thought  by  compulsion  and  restraint, 
they  would  be  guilty  of  a  criminal  olfence,  namely, 
that  of  conspiring  against  the  lib^i-ty  of  mind 
and  freedom  of  will  of  those  to  ^ards  whom  they 
so  conducted  themselves.     He  was  referring  to 
coercion  or  compulsion — something  that  was  un- 
pleasant and  annoying  to  the  mind  operated  upon, 
and  he  laid  it  down  as  clear  and  uudoubted  law 
that,  if  two  or  more  persons  agreed  that  they  would 
by  such  means  co-operate  together  against  that 
liberty,  they  would    be  guilty  of   an   indictable 
offence."    It  is  said,  indeed,  that  an  action  for  the 
infringement  of  such  a  right  is  a  novelty  ;  but  I 
do  not  concur  that  it  is,  or  that  if  it  were  it 
would    be    a    sufficient    ar^^ument.      The   who'e 
history  of  the  action  upon  the  case  fron  the 
13  Edw.  I,  c.  34,  downwards,  affirms  the  principle 
that  where  cases  fall  under  the  same  right  and 
require  a  like  remedy  new  precedents  should  be 
created.    So,  in  Pasley  v.  Freeman  (3  T.  B.  63), 
per    AshuL'st,    J. :    "  Another    argument    which 
has  been  made  use  of  is,  that  this  is  a  new  case, 
and  that  there  is  no  precedent  for  such  an  action. 
Where  cases  are  new  in  their  principle,  there  I 
admit  that  it  is  necessary  to  have  recourse  to 
legislative  interponition    in  order  to  remedy  the 
grievance ;  but  where  the  case  is  only  new  in  the 
instance,  and  the  only  question  is  upon  the  appli- 
cation of  a  principle  recognised  in  the  law  of  such 
new  case,  it  will  be  just  as  competent  to  courts 
of  justice   to   apply  the  principle   in  any  case 
tbat  may  arise  two  centuries  nence  as  it  was 
two  centuries  ago.    If  it  were  not  so,  we  ought 
to  blot  out  of  our  law  books  one-fourth  part  of 
the  canes  that  are  to  be  found  in  them."    It  is 
said  that  the  compmy  were  acting  within  their 
legal  rights   in    dieohargiDg    the    plaintiffs.     So 
they  were,  but  does  that  affect  the  quebtion  of  the 
responsibility  of  the  perdon  who  caused  them  so 
to  act  by  the  means  he  used  ?    The  question  must 
be  whether  what  was  do^tC  in  fact,  and  what  did 


in  fact  procure  thA  dismissal  of  the  phuntifC,  was 
an  actionable  wrong  or  not.    I  have  never  heard 
that  a  man  who  was  dismissed  from  his  service  by 
reason  of  some  slander  could  not  maintain  an 
action  against  the  slanderer  because  the  master 
had  a  legal  right  to  discharge  him.    In  treating 
this  question  I  can  desire  no  more  apt  exposition 
of   the   law  than    what  is  contained  in  Bowen, 
L.J.'s  admirably  reasoned  judgment  in  the  Mogd 
case  in  the  Court  of    Appeal :    *'  Intimidation, 
obstruction,  and  molestation  are  forbidden ;  bo  \s 
the  intentional  procurciuent  of  a  violation  of  indi- 
vidual   rights,    contractual    or    other,  assuming 
always  that  there  is  no  just  cause  for  it    The 
intentional  driving  away  of  customers  bv  show  of 
violence  (Tarleton  v.  MGatoley,  Peake,  N.  P.  C, 
270) ;  the  obstruction  of  actors  on  the  stage  by 
preconcerted  hissing  {Clifford  v.  Brandon,  2  Camp. 
358 ;   Gregory  v.  Brunsioich,  6  Man.  &  Gr.  205) ; 
the  disturbance  of  wildfowl  in  decoys  by  the 
firing  of  guns  (Carrington  v.    Taylor,  II  East, 
571;  and  Keeble  v.  ITtcisrtn^/Z,  llEast,574»n.); 
the  impeding  or  threatening  servant  or  workmen 
{Oarrett  v.  Taylor,  Gro.  Jac.  567) ;  the  indacing 
persons  under  persona*  contracts  to  break  their 
contracts  {Bowen  v.  HaU,  44  L.  T.  Rep.  75 ;  6  Q.  B. 
Div.  333 ;  Lumley  v.  &ye,  2  £.  &  B.  216),  are  all 
instances  of   such  forbidden  acts."    It  will  be 
observed  that,  in  what  Bowen,  L.J.  says,  intimida- 
tion, obdtructiQn*  or  molestation,  or  intentional 
procurement  of  a  violation  of  individual  rights, 
contractual  or  other  (always  assuming  that  there 
is  no  just  ctuse  for  it),  are  each  of  them,  where 
damage  has  been  caused,  actionable  wrongs.    And 
so  Sir  William  Erie,  in  a  passage  quoted  by  Lord 
Esher,  M.B.,  points  out:  [His  Lordsb'p  cited  the 
passage  quoted  by  Hawkins,  J.  on  pp.  V20-1,  suf.] 
The    Lord    Justice    was    too    keen    a    reasoner 
not    to    observe    *thst    the     words     '*  without 
just  cause  or  excuse,"  which  he  had  u^ed,  required 
exposition  to  render  his  reasoning  complete,  and 
accordingly   he  explains  in  another  part  of  his 
judgment  what  his  view   was    of    malice.    His 
Lordship  thus  describes  ihe  state  of  mind  which 
in  his  view  would  negative  just  cause  or  excuse: 
Mogul  Steamship  Company  v.  McGregor,  Gow,  a'nd 
Co,  (til  L.  T.  ttep.  820;  23  Q.  B.  Div.  598).    .  .  . 
"Now,  iiitentitnally  to  do  that  which  id  calcu- 
lated in  the  ordinary  course  of  events  to  damage, 
and  which  does,  in  f/ict,  d^image  another  in  that 
other  person's  property  or  trade,  is  actionable  if 
done  without  ju.-t  cause  or  excuse.     Such  inten- 
tional action  when  done  without  ju»t  cause  or 
excuse  is  what  the  law  calls  a  malicious  wrong; 
see  Bromage  v.  Prosser  (4  B.  &  0. 247) ;  CapitM 
and  Counties  Bank  v.  Henty,  per  Lord  Blackham 
(47  L.  T.  R^  p.  662 ;  7  App.  Gas.  741)."    I  must 
for  mv  own  part  disclaim  the  idea  that  yoa  can 
^et  rid  of  observations  such  as  thfse  in  the  learned 
ludge's  judgment  by  saying  that  they  are  oHter. 
Now  it  will  be  observed  that  Bowen,  L.J.  points 
out  that  not  only  contractuail  rights  hjm  compre- 
hended within  his  view,  but  otht- r  rights,  snoh  as 
the  right  to  carry  on  the  business  of  an  actor  and 
the  hke.    In  the  same  case,  on  appeal  to  this 
House,  it  appears  to  me  that  the  principle  upon 
which  that  decision  was  arrived  at  id  an  impor- 
tant one  as  excluding  what  is  here  suggested  to 
be  lawful.    I  myself  asked  in  that  case  :  *'  What 
legal  right  is  interfered  with  P    What  coercion  of 
the  mind  or  will  of  the  person  is  affected  P    All 
are  free  to  trade  upon  what  terms  they  will,  and 
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notbing  has  been  done,  except  in  rival  iarading, 
wbicb  can  be  supposed  to  interfere  with  the 
appellants'  interests."  Lord  Watson  pointed  out 
that  the  withdrawal  of  agency  at  first  appeared  to 
him  to  be  a  matter  attended  with  difficaltj,  but 
tb&t  on  consideration  he  was  satisfied  that  it  conld 
not  be  regarded  as  an  illegal  act.  "  In  the  first 
place,  it  was  impossible  that  any  honest  man 
conld  impartiallj  di^harge  his  dutj  of  finding 
freij^hts  to  parties  who  occupied  the  hostile 
position  of  the  appellants  and  respondents,  and, 
m  the  second  place,  the  respondents  gave  the 
agents  the  option  of  continuing  to  act  for  one  or 
other  of  them  in  circumstauoes  which  placed  the 
appellants  at  no  disadvantage."  And  he  added : 
*'  ThHt  it  had  not  been  proved  and  not  been  sug- 
gested that  the  respondents  used  either  misrepn^- 
aentation  or  compulsion  for  thepurpose  of  obtaining 
the  object  of  their  combination.  And  Lord  Bram- 
well  begins  his  judgment  bj  saying  that  the  plain- 
tiils  in  that  case  "did  not  complain  of  any 
trespabs,  violence,'  fraud,  or  breach  of  contracr, 
nor  of  anj  direct  tort  or  violation  of  any  right 
of  the  plaintiff d,  like  the  case  of  firing  to  frighten 
birds  from  a  decoy ;  nor  of  anv  act,  the  ultimate 
object  of  which  was  to  injure  the  plaintiffs,  having 
its  origin  in  malice  or  ill-will  to  them."  Lord 
Morris  expressed  bis  intention  to  adopt  entirely 
the  principles  laid  down  by  Bowen,  L.  J.,  and  Lord 
Macaiaghten  adoj^ted  Lord  Bramwell's  judgment. 
Lord  Field  justifies  his  opinion,  which  he  says 
may  be  supported  upon  the  principles  laid  down 
in  keeble  v.  Hickeringill  (11  East,  574,  n.)  as  to 
which  I  shall  have  a  word  to  say  hereafter.  But 
he  goes  on  to  say  that  "  everything  that  was  done 
by  the  respondents  was  done  in  the  exercise  of 
their  right  to  cany  on  their  own  trade,  and  was 
bond  fide  so  done.  There  was  not  only  no  malice 
or  indirect  object  in  fact,  but  the  existence  of  the 
right  to  exercise  a  lawful  employment,  in  the 
pnrsnanoe  of  which  the  res^ndents  acted,  nega- 
taves  the  presumption  of  malice  which  arises  when 
the  purposed  infliction  of  loss  and  injury  upon 
another  cannot  be  attributed  to  any  legitimate 
Cdose,  and  is  therefore  presumably  due  to  nothing 
but  its  obvious  object  of  harm."  And  Lord 
Haimen  says :  "  that  he  considered  that  a  diffe- 
rent case  would  have  arisen  if  the  evidence  had 
ihown  that  the  object  of  the  defendants  was  a 
malicious  one — namely,  to  injure  the  plaintiff, 
whether  they,  the  defendants,  should  be  benefited 
or  not."  And  he  concludes  his  judgment  by 
sajing :  "  that  it  appears  to  him  that  in  that  case 
il^re  was  nothing  indicating  an  intention  to 
injure  the  plaintiffs,  except  in  so  far  as  such 
injury  would  be  the  resmt  of  the  defendants 
obtaining  for  themselves  the  benefits  of  the  carry- 
mg  trade,  by  giving  better  terms  to  customers, 
than  their  rivals,  the  plaintiffs,  were  willing  to 
offer.*'  I  have  been  careful  to  call  attention  to 
theoninions  of  the  noble  and  learned  Lords,  not 
only  because  I  think  that  a  use  has  been  made  of 
the  decision  in  that  case  which  is  not  justified 
by  anything  in  the  opinions  delivered ;  but  rather 
because  I  think  that  upon  the  principles  1  have 
indicated  before  these  opinions  form  a  very 
considerable  body  of  authority,  that  if  the 
elements  which  each  noble  Lord  in  turn  pointed 
oat  did  not  exist  in  that  case  had  in  fact  existed, 
the  decision  would  have  been  the  other  way.  I  do 
not  think  that  the  case  of  Keeble  v.  Hickeringill, 
•tuids  alone,  though  if  it  did,  considering  who 


decided  it»  and  that  certainly  in  later  years  it  has 
been  much  quoted  and  commented  on,  and  never, 
until  now,  so  far  as  I  am  aware,  criticised  or 
questioned,  I  should  be  quite  content  to  rely  upon 
the  authority  of  so  profound  a  lawyer  as  Lord 
Holt,  and  such  an  expositor  as  he  was  of  the 
spirit  of  freedom  which  runs  through  the  English 
law,  but  it  will  be  also  observed  that  in  this 
House,  Lords  Bramwell  and  Field,  and  in  the 
Court  of  Appeal  Bowen,  L. J.,  assume  it  to  be 
good  law.  It  is  interesting  to  observe  that  that 
c-tse  has  been  recognised  and  acted  upon  in 
the  American  courts,  where  these  questions  of 
capital  and  labour  have  not  infrequt* ntly  arisen. 
In  Walker  v.  Cronin  (107  Mass.  555)  it  was  held 
that  an  action  of  tort  would  lie  upon  a  count 
alleging  that  the  plaintiff  was  a  manufacturer  of 
shoes,  and  for  the  prosecution  of  his  business  it 
was  necessary  for  him  to  employ  many  shoe- 
makers; that  the  defendant,  well  knowing  this, 
did  unlawfully,  and  without  justifiable  cause, 
molest  him  in  carrying  on  the  said  business  with 
the  unlawful  purpose  of  preventing  him  from  carry- 
ing it  on,  and  wilfully  induced  many  shoemakers 
who  were  in  his  employment,  and  others  who 
were  about  to  enter  into  it,  to  abandon  it  without 
his  consent  aid  against  his  will,  and  that  thereby 
he  lost  their  services  and  the  profits,  &c.,  to  be 
derived  therefrom,  and  was  put  to  expense,  te. 
The  second  count  alleges  contracts  between  the 
plaintiff  and  the  shoemakers  to  make  stock  into 
shoes,  and  that  the  defendant  "well  knowing 
this,  with  the  unlawful  purpose  of  preventing  him 
(the  plaintiff)  from  carrying  on  his  business, 
induced  them  to  return  the  stock  unfinished  to 
the  factory,  and  to  neglect  and  refuse  to  make  it 
into  shoes  as  they  had  agreed  to  do."  The  third 
count  alleges  the  defendant  enticed  and  procured  a 
shoemaker  in  the  plaintiffs'  service  and  employ- 
ment who  had  agreed  to  make  three  cases  of  shoes 
to  leave  the  plaintiff's  service  and  employment. 
There  was  a  demurrer  to  the  declaration,  and  this 
demurrer  was  allowed  in  the  Superior  Court, 
whereupon  the  plaintiff  appealed.  Wells,  J.,  after 
citing  Com.  Dig.  Action  on  the  Case  A.,  **  in  all 
cases  where  a  man  has  a  temporal  loss  or  damage 
by  the  wrong  of  another,  he  may  have  an  action  on 
the  case  to  be  repaired  in  damages,"  goes  on  to 
review  in  order  Keeble  v.  Riekeririgill  (11  East., 
574, n.) ;  Tarletonv,  H/POawley  (Peake, 270) ;  Green 
V.  Button  (2  C.  M.  &  B.  707) ;  Oanter  v.  A8t<m 
(4  J.  B.  Moore,  12) ;  Hart  v.  Aldridge  (1  Cowp.  54) ; 
Shepherd  v.  WcJceman  (1  Sid.  79);  Wiaiemore  v. 
Greenback  (Willes,  577);  and  Lumley  v.  Gye  (2 
EU.  &  Bl.  216).  He  overruled  the  demurrer,  and, 
holding  that  the  declaration  sufficiently  alleged 
(1)  int^tional  and  wilful  acts ;  (2)  calculated  to 
cause  damage  to  the  plaintiff  in  his  lawful 
business ;  (3)  done  with  the  unlawful  purpose  to 
cause  such  damage  and  loss  without  right  or 
justifiable  cause  on  the  part  of  the  defendant 
(which  constitutes  malice) ;  and  (4)  actual  damage 
and  loss  resulting,  held  that  each  of  the  three 
counts  disclosed  a  good  cause  of  action.  "  This 
decision,"  continues  the  learned  judge,  "  does  not 
apply  to  a  case  of  interference  by  way  of  friendly 
adrioe  honestly  given,  nor  is  it  in  denial  of  the 
right  to  free  expression  of  opinion.  We  have  no 
occasion  now  to  consider  wnat  would  constitute 
justifiable  cause."  BenUm  v.  PraU  (2  Wend.  385) 
and  Bice  v.  Mardey  (C.  A.,  State  of  New  York, 
21  SichelB,  82  (66  N.  T.)  were  both  oases  where 


844 


MAGISTRATES*   CASES. 


H.  OF  L.] 


Allxn  v.  Flood  and  akotueb. 


[H.  op  L. 


the  defendant  throagh  false  words  caused  a  third 
person  who  had  ent^sd  into  contracts  of  sale  (in 
the  first-named  case  of  cheese,  in  the  second  of 
hogs)  void  by  the  Statute  of  Frauds,  to  break 
such  contiucts.  An  action  was  held  to  lie  in  each 
case.  In  Bixby  r,  Dunlap  (22  Amer.  475)  it  was 
held  that  exemolary  damages  could  be  recovered 
from  a  defenoant  who  knowingly  procured  a 
servant  to  leave  a  master  whom  she  had  con- 
tracted to  serve  without  ever  being  actually  in  his 
employment.  Lumley  v.  Chfe  is  here  taken  as 
having  laid  down  the  law  on  this  subject.  In 
Angle  v.  Chicago^  Ac,  Company  (44  Davis  Sup. 
Gt  U.  S.  1 ;  151  U.  S.  Bep.  1)  it  was  alleged  that 
the  United  States  had  granted  lands  in  the  State 
of  Wisconsin  in  aid  of  the  construction  of  rail- 
ways. The  State  of  Wisconsin  had  granted  a 
portion  of  these  lands  to  the  defendant  company 
for  the  purpose  of  constructing  a  particular 
railway.  It  nad  also  granted  other  lands  to 
another  company — the  Portage  Company — to 
construct  another  and  somewhat  competing 
railway.  This  latter  railway  was  to  be  com- 
pleted within  a  certain  time  This  could  not 
be  done,  and  the  State  of  Wisconsin  enlarged  the 
time  for  completion.  The  Portage  Comoany  then 
employed  the  plaintiff  to  complete  the  line,  and 
he  was  actively  prosecuting  the  work  when  the 
defendant  company,  conspiring  with  certain 
ifl&cials  of  the  Portage  Company,  induced  Uie 
State  of  Wisconsin  to  revoke  the  concession  to 
the  Portage  Company,  whereby  the  plaintiff  lost 
his  employment.  He  accordingly  Drought  his 
action.  The  court  held,  following  Lwnley  v. 
Oye  and  Bowen  v.  Hall,  that  the  defen- 
dant company  were  liable  to  the  plaintiff. 
I  now  revert  to  that  part  of  the  case  which  I 
admit  has  to  be  carefully  considered — whether  in 
what  the  defendant  did  in  order  to  procure  the 
dismissal  of  the  plaintiffs  he  came  within  any  of 
the  rules  which  bave  been  laid  down  in  the  cases 
quoted.  Kow,  to  my  mind,  he  was  guilty  of 
intimidation  and  coercion  by  that  intimidation 
— ^though  in  using  that  phrase, "  of  intimidation," 
I  am  not  using  it  in  the  technical  sense  which  the 
statutes  upon  the  subject  have  been  construed  to 
mean.  I  will  explain  in  what  sense  I  do  under- 
stand the  words,  but  in  passing  I  must  deprecate 
the  language  which  has  been  used  to  minimise 
the  effc^  of  what  Allen  said.  I  observe  it  is 
described  as  ''inconvenience."  That  is  not  how 
it  is  described  by  the  witness.  Edmonds,  the 
foreman  of  the  Glengall  Company,  thus  described 
what  would  have  been  the  effect  upon  the  businesM 
of  the  firm.  He  said:  '*They  were  rather  busy 
just  then  with  boiler  makers ;  that  they^  employed 
three  times  as  many  boilermakers  as  shipwrights ; 
and  if  the  boilermakei*s  had  knocked  oft  work  or 
struck,  it  would  have  stopped  the  business  of  the 
company  altogether— entirely — at  that  time,  and 
that  it  was  a  very  serious  matter  to  the  firm,  and 
that  the  discharge  of  the  men  was  in  order  to 
prevent  their  having  to  stop  the  bu'^iness."  It 
seems  to  me  very  obvious  to  ask  whether  the 
threat  to  do  that  which  would  have  such  an  effect 
as  the  witness  described  is  a  coercion  of  the  will 
or  not.  The  men  were  good  workmen  and  of 
good  character ;  they  were  working,  even  accord- 
ing^ to  Allen*s  own  view,  at  their  own  trade  as 
shipwrights,  but  they  had  worked  upon  a  former 
occasion  for  a  different  employer  upon  an  iron 
ship.    I  think  that  the  dissatisfaction  among  the 


boilermakers  at  these  two  men  being  emploved 
has  been  greatiy  exaggerated.      [ELis  Lordship 
discussed  the  evidence  on  this  point,  and  con- 
tinued :]    And  now  it  is  important  to  call  atten- 
tion to  the  exHct  question  which  was  left  to  thn 
jury.    Kennedy,  J.  said :   "  The  question  that  I 
want  you  to  answer  is  that,  if  you  iind  he  indaced 
the  Glengall  Iron  Company  by  the  threat  which 
is  suggested  by  the  plaintiffo  of  calling  oat  all 
the  men  on  strike"  (observe  the  phrase  used, 
"  the  threat  suggested  by  the  plaintiffs  of  callinif 
out  all  the  men  on  strike,"  ana  that  that  induced 
the   Glengall  Iron  Company   to   discharge  the 
plaintiffs,  and  ^et  it  is  said  Allen's  thr^  bad 
nothing  to  do  with  the  discharge  of  th<»  pUintiffs). 
'*  and  he  continued  in  that  course  of  oondact  if 
there  was  any  attempt  to  employ  them  agun, 
did  he  do  that  with  the  malicious  intention  which 
I  have  endeavoured  to  explain — that  is  merely, 
not  for  the  purpose  of  forwarding  that  which  he 
believed  to  be  his  interest  as  a  delegate  of  hit 
union  in  the  fsdr  consideration  of  tl^t  interest, 
but  for  the  purpose  of  injaring  these  plaintiifi 
and  preveating  tnem  doing  that  which  toey  were 
each  of  them  entititsd  to  do."    It  appears  to  me 
that  that  is  a  direction  of  which  the  defendants 
cannot  complain,  since  it  puts  what  is  to  my  mind 
an  alternative  more  favourable  to  them.    In  my 
view  his  belief  that  what  he  was  doing  was  for  his 
interest  as  a  delesate  of  his  union  would  not 
justify  the  doing  o?  what  he  did  do.  It  is  allej^ 
and  to  my  mind  and  to  the  mind  of  the  jury 
proved,  that  the  employers  were  compelled,  under 
pressure  of  the  threats  that  he  used,  to  disohai^ 
the  plaintiffs.    I  have  not  used  the  word  **  intimi- 
dated,'' because  I  observe  the  learned  judge  says 
there  was  no  intimidation  in  a  legal  sense.    If 
what  was  meant  by  that  was  that  there  was  no 
threat  of  violence  to  person  or  property,  it  is 
true,  but  the  word  "  intimidation  *'  is  not  sdways 
to  be  construed  as  it  has  been  construed  under 
6  Geo.  4.  c.  129.    The  construction  of  it  in  that 
statute  flowed  from  the  other  words  with  which 
the  word  "intimidate"  is  associated;   and  if. 
instead  of  the  word  "  intimidate,"  that  which  was 
held  out  as  the  inducement  to  dismiss  the  plain- 
tiffs was  that  such  a  stoppage  of  the  works  should 
be  occasioned  as  that  the  business  of  the  company 
would  seriously  suffer,  I  should  think  that  would 
be  a  thing  which  would  be  likely  to  produce  fear 
of   the  cooseqoencee  of  the  company  retaining 
them  in  their  employment,  and  a  company  which 
abstained  from  doing  so  by  reason  of  tluit  fear 
would  justly  be  described  as  intimidated.     But 
the  objection  made  by  the  defendants  appears  to 
be  that  the  word  "  malicious  "  adds  nothing ;  that 
if  the  thing  was  lawful  it  was  lawful  abs^utely ; 
if  it  was  not  lawful  it  was  unlawful — ^the  addition 
of  the  word  **  malicious  "  can  make  no  difference. 
The  fallacy  appears  to  me  to  reside  in  the  as- 
sumption that   everything    must  be  absolutely 
lawful  or  absolutely  unlawful.    There  are  many 
things  which   may  become  lawful  or  unlawful 
according  to  circumstances.    In  a  decision  of  this 
House   (Corporation  of  Bradford  v.  Piekki,  78 
L.  T.  Bep.  853 ;  (1895)  A.  C.  587)  it  has  undoubt- 
edly  been  held  that,  whatever  a  man's  motives 
may  be,  he  may  dig  into  his  own  land  and  divert 
subterranean  water  which,  but  for  his  so  treating 
his  own  land,  mip^ht  have  reached  his  neighbour's 
land.    But  that  is  because  the  neighbour  had  no 
right  to  the  flow  of  the  subterranean  water  in 
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tbat  direction,  and  be  had  an  absolute  right  to  do 
what  he  would  with  his  own  property.  But  what 
anaiofl^  has  anch  a  caae  with  the  intentional 
inflictionfof  injuiy  upon  another  peraon^s  property, 
repatation,  or  lawful  occnpation  P  To  dig  into 
one's  own  land  iind*?r  the  circumstanoea  stated 
rpquires  no  oanae  or  excuse.  He  may  act  from 
mere  caprice*  bat  his  right  on  his  own  land  is 
abeolate,  so  long  as  he  does  not  interfere  with  the 
rights  of  others.  But,  referring  to  Bo  wen,  L.J.'s 
observation,  which  to  my  mind  is  exactly  accurate, 
**  in  order  to  justify  the  intentional  doing  of  that 
which  is  calculated  in  the  ordinair  course  of 
e?8nts  to  damage,  and  which  does  in  fact  damage, 
another  in  that  person's  property  or  trade,"  you 
must  haTe  some  lust  cause  or  excuse.  Now,  the 
word  **  malicious  appears  to  me  to  negative' just 
cause  or  excuse,  and,  without  attempting  an 
niuiustive  exposition  of  the  word  itself,  it  appears 
to  me  that,  if  I  apply  the  language  of  Bo  wen,  L.J., 
it  is  enough  to  show  that  this  was  within  the 
meaning  of  the  law  "malicious."  If  the  re^re* 
ae&tative  of  the  men  had  in  good  faith  and  with- 
out indirect  motive  pointed  out  the  inconvenience 
that  might  result  from  having  two  sets  of  men 
working  together  on  the  same  ship,  whose  views 
upon  the  particular  question  were  so  diverse  that 
ic  would  be  inexpedient  to  bring  them  together, 
no  one  could  have  complained ;  but  if  his  object 
was  to  punish  the  men  belonging  to  another  union 
because  on  some  former  occnsion  they  had  worked 
on  an  iron  ship,  it  seems  to  me  that  the  difference 
of  motive  may  make  the  whole  difference  between 
the  lawfulness  or  unlawfulness  of  that  which  he 
did.  I  see  that  it  is  suggested  by  one  of  your 
Lordships  that  the  action  lor  malicious  prosecu* 
tion  is  supposed  to  be  an  exf option.  I  am  not 
quite  certain  that  I  understand  what  is  the  pro- 
position to  which  it  is  an  exception.  If  it  means 
that  there  is  no  other  form  of  proopdure  known  to 
the  law  wherein  malice  may  make  the  distinction 
between  a  lawful  and  an  unlawful  act,  I  am  unable 
to  agree.  Maliciounly  procuring  a  person  to  be 
made  a  bankrupt,  maliciously  and  without 
reasonable  or  probable  cause  presenting  a 
petition  to  wind-up  a  company,  or  malicioasly 
procuring  an  arrest,  are  equally  cases  whereia 
the  state  of  mind  of  the  person  procuring 
the  arrest  may  affect  the  question  of  the 
lawfulness  or  unlawfulness  of  the  act  done. 
Again,  in  slander  or  libel  the  right  to  preserve 
one's  character  or  businesss  from  attack  appears 
to  me  quite  ae  vague  and  general  a  right  as  it  is 
suggested  is  the  right  to  pursue  one's  occupation 
unmolested ;  and  it  cannot  be  denied  that  in  both 
these  cases  the  lawfulness  or  unlawfulness  of 
what  ib  said  or  written  may  depend  upon  the 
absence  or  presence  of  malice.  Doubtless,  there 
are  cases  in  which  the  mere  presence  of 
malice  in  an  act  done  will  not  necessarily  give 
a  right  of  action,  since  no  damH^e  may  result ; 
and  in  this  case,  however  maficious  Allen's 
intervention  may  have  been,  if  the  employers  had 
defied  AllenV  threats,  instead  of  yielding  to  them, 
the  plaintiffs  could  not  have  succeeded  in  an 
action,  because  they  would  not  have  been  injured : 
(•e«  Quarl9  UiU  Uompany  v.  Eyre,  49  L.  T.  Rep. 
2i»;  11  Q.  B.  Div  674;  Qibbs  v.  Pike,  9  M  &  W. 
351 ;  Jennings  v.  Florence,  2  C.  B.  N.  S.  467).  On 
the  same  principle  an  action  will  not  lie  against  a 
•beriff  for  a  false  return  to  a  writ  of  execution  if 
the  plaiutiif  has  not  suffersd  actual  damage  in 
Mas.  Cab.— Vol.  XVni. 


consequence  of  the  false  return:  (see  Wylie  v. 
BircK  4  Q.  B.  566).  I  turn  now  to  the  course  of 
the  trial,  which  is  important  in  more  ways  than 
one.  It  is  manifest  that  both  the  form  of  the 
statement  of  claim  and  the  evidence  directed  at 
the  trial  were  intended  to  radwe  the  question  of 
the  right  of  the  Boilermakers'  Union  to  use  what 
I  will  call  their  union  for  combined  action  against 
the  individual  plaintiffs  who  belonged  to  another 
union.  The  plaintiffs  apparently  proceeded  upon 
the  assumption  that  what  was  represented  to 
them  as  having  been  said  by  Allen  was  said  in 
his  character  of  delegate  of  and  speaking  with 
the  authority  of  the  Boilermakers  Union,  and 
accordingly  the  general  secretary  of  this  trades 
union  and  the  chairman  at  the  time  of  these 
transactioos  were  both  joined  as  defendants. 
Had  they  adopted  or  had  been  proved  to  authorise 
the  course  taken  by  Allen,  a  question  would  have 
arisen  whether  or  not  they  were  all  three  parties 
to  a  conspiracy.  Whether  that  charge  could 
have  been  maintained  against  them  or  not,  I  at 
present  desire  to  say  nothing.  Such  a  question 
may  arise  again,  and  I  wish  to  keep  myself  free 
to  consider  that  question  when  it  arises.  But 
the  chairman  and  the  secretary  of  the  union 
absolutely  disclaimed  any  general  or  specific 
authority  on  the  part  of  Allen  either  to  threaten 
the  employers  or  to  withdraw  the  men.  As  to 
specific  authority  the  chairman  proved  that  he 
had  never  heard  of  the  dispute  until  he  was  served 
with  the  writ  in  the  action.  He  says  in  terms 
that  he  never  gave  any  authority  to  Allen  to 
threaten  employers  to  withdraw  mea  from  the 
work,  and  to  do  any  such  thing  he  regarded  as 
a  very  serious  matter  for  any  de-egate  to  take 
upon  himself ;  and,  so  far  was  he  from  adopting 
what  Allen  is  sworn  to  have  said,  namely,  that 
the  union  would  hunt  the  two  men  out  of  every 
employment  where  they  ai«  known  to  be  because 
they  had  once  worked  on  an  iron  ship,  he  em- 
phatically denies  the  right  of  his  union  to  do  any- 
thing of  the  sort ;  be  says,  in  terms,  "  providing 
that  the  shipwright  after  being  at  the  iron  work 
started  in  some  other  place,  for  instance,  then 
I  would  say  we  have  no  right  whatever  to 
interfere  with  him  unlt'ss  he  w«'re  then  be- 
ginning iron  work  again.  If  he  started  at  wood- 
work we  would  not  interfere  with  him  in  any 
other  place."  The  learned  counsel  then  puts 
a  question  to  him  (I  think  somewhat  under  a  mis- 
apprehension as  to  what  the  judge  meant  by  a 
question  which  he  put),  "You  say  that  may 
depend  on  circumstances  P  "  And  his  answer  is, 
**r  do  not  sav  they  would  in  that  instance, 
because  in  no  instance  have  I  ever  known  men 
interfering  with  him  when  he  went  to  some  other 
works  and  started  his  own  particular  work."  I 
think  it  only  just  to  the  Boilermakers*  Union  to 
point  out  how  emphatically  and  distinctly  their 
authorised  ofiicers  (chairman  and  general  secre- 
tary) disclaimed  any  such  practice  or  principle  as 
that  which  Allen  is  sworn  to  have  attributed  to 
them,  and  accordingly  no  imputation  or  liability 
could  properly  be  attribut^-d  to  the  BoilermHk*'rs' 
Union  or  their  authorised  ofiScers ;  but  does  that 
relieve  Allen  from  the  consequences  of  what  h^a 
did  P  If  concerted  collective  action  to  enforce, 
by  ruining  the  men's  employment,  the  will  of  a 
large  number  of  men  upon  a  minority,  whether 
the  minority  consists  of  a  small  or  of  a  large 
number,  be  a  cause  of  action  where  the  actcuJ 
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damace  is  produced,  it  would  seem  to  be  a  very 
Bmgmar  resvdt  that  the  action  of  an  individual 
who  falseJy  assumes  the  character  of  representing 
a  large  body,  uses  the  name  of  that  large  body  to 
give  force  and  support  to  the  threat  which  he 
utters,  and  so  produces  the  injuiy  to  the  indivi- 
dual, or  to  the  minority,  could  shield  himself 
from  responsibility  by  proving  that  the  body 
whose  power  and  influence  he  had  falsely  invoked 
as  his  supporters  had  i;iven  him  no  authority  for 
his  threats ;  so  that,  if  they  in  truth  authorised 
hhn,  he  and  they  might  all  have  b^^en  responsible, 
while  the  false  statement  that  he  made,  though 
acting  upon  the  em  picker  by  the  same  pressure 
because  it  was  believed  and  producing  the  same 
mibchief  to  the  person  against '  whom  it  was 
directed,  could  establish  n*»  cause  of  action 
against  himself  because  it  was  false.  I  now 
come  to  the  question  raised  upon  the  pleadings 
that  the  falsenood  of  Allen's  allegations  is  not 
set  out.  I  venture  to  think  that  thi«*  objection  is 
founded  upon  an  erroneous  assumption  that  the 
action  must  be  brought  for  fal  e  representations, 
and  that  accordingly  the  false  representations 
must  be  set  out  in  the  statement  of  claim.  I 
think  this  is  an  erroneous  assumption;  that 
the  action  is  what  it  is ;  that  the  defendant  mali- 
ciously and  wrongfully  and  with  intent  to  injure 
the  plaintifb  intimidated  and  coerced  the  Glen- 
gall  Iron  Company  not  to  enter  into  contracts 
with  the  plaintiffs,  whereby  the  plaintiffs  have 
suffered  damage.  The  objection  may  be  treated 
as  one  of  form  or  as  one  of  substance ;  treating 
it  as  one  of  form  only,  I  do  not  think  that  it  ever 
was  necessary  in  the  pleadings  where  an  unlawful 
procuring  something  to  be  done  was  the  cause  of 
action,  to  set  out  the  means  by  which  that  some- 
thing was  procured.  '*  It  is  not  necessary,"  says 
Willes,  C.J.,  in  Win&more  v.  Oreenbaifik  {vhi  8wp.), 
"  to  set  forth  all  the  facts  to  show  how  a  thing 
which  is  charged  to  be  unlawfully  done  has  been 
done ;  that  would  make  the  pleadings  intolerable, 
and  would  increase  the  length  and  expense  unneces- 
sarily, and  even  in  an  indictment  for  conspiracy  it 
is  not  necessary  to  state  the  means  emj^oyed : " 
(see  Bex  v.  Sterling,  1  Levinz,  125;  Mem  v. 
Kiniiereley  and  anntheTf  1  Strange,  198 ;  see  also 
Sydaerff  v.  The  Queen,  11  Q.  B.  245).  So  also 
upon  an  indictment  under  37  Gko.  3,  c.  70,  the 
preamble  of  which  states  that,  "  Whereas  divers 
wicked  and  evil  disposed  persons,  by  the  pub- 
lication of  written  or  printed  papers,  ana  by 
malicious  and  advised  speaking,  have  of 
late  industriously  endeavourea  to  seduce  persons 
servine  in  his  Msjeibty's  forces  by  bea  or 
land  from  their  duty  and  allegiance  to  his 
Majesty,  and  to  incite  them  to  mutiny  and  dis- 
obedience," it  was  enacted  "  that  any  person  who 
shall  maliciously  and  advisedly  endeavour  to 
seduce  Hny  person  or  persons  serving  in  his 
Majesty's  forces,  by  sea  or  land,  from  his  or  their 
duty  and  allegiance  to  his  Majesty,  or  to  incite  or 
stir  up  any  such  person  or  persons  to  commit  an 
act  of  mutiuy,  &c.  should  be  guilty  of  felony.  It 
was  held  that  it  was  unnecessary  in  the  indict- 
ment to  do  more  than  charge  the  defendants  with 
having  endeavoured  to  seduce  persons  from  their 
allegiance  without  setting  forth  any  of  the  words 
or  writings  by  which  that  endeavour  was  made : 
(Bex  V.  FuUer,  1  B.  &  P.  180).  If  treating  it  as 
matter  of  substance,  the  objection  would  be  that 
without  giving  notice  to  the  defendant  and  with- 


out an^  such  specified  objection  being  submitted 
to  the  jury,  it  was  being  imputed  to  him  that  lis 
had  said  what  was  false,  it  is  almost  imposuble 
to  suggest  that  here  there  could  be  any  Bvcfa 
objection  of  substance.  What  he  said  and  did  by 
way  of  inducement,  tlreat  or  coercion,  was  in 
truth  the  whole  question  in  the  case.  He  gave 
evidence  denying  what  was  imputed  to  him,  and 
so  far  from  setting  up  the  right  on  behalf  of  his 
union  to  exercise  their  right  of  withdrawing  their 
men  if  the  demand  for  the  diachargM  of  the  t  wo  plain- 
tiffs were  not  complied  with,  be  absolutely  aenied 
that  he  had  ever  done  so ;  and  the  proper  autho- 
rities of  his  union,  as  I  have  pointed  out  already, 
negatived  any  authority  to  make  such  representa- 
tions as  the  other  witnesses  proved  that  he  did 
make,  or  that  they  had  been  parties  or  would 
consent  to  be  parties  to  the  most  offensive  of  his 
threats,  namely  the  hunting  down  of  the  two 
shipwrights  because  they  had  once  worked  upon 
iron  ships.  This  question  was  before  the  jury, 
and  the  jury  could  not  have  answered  the  question 
as  they  did  if  they  had  not  disbelieved  Allen « 
statement.  It  seems  to  me,  therefore,  that  neither 
in  substance  nor  in  form  can  any  objecnon  be 
made  to  the  topic  (for  it  is  but  the  topic  and  not 
the  substance  of  the  cause  of  action)  that  he  was 
guilty  of  false  representations  as  fortifyine  the 
threats  that  he  was  making.  It  can  scarcer^  be 
contended  that  because  he  bad  not  that  authority 
behind  him  which  he  represented,  because  he  was 
not  truly  representing  either  the  wishes  or  the 
commands  of  his  union,  that  could  furnish  him 
with  any  excuse.  As  well  might  it  be  contended 
that  the  highwayman  was  not  reaponsible  for  the 
coercion  he  exercised  towards  his  victim  if  he  put 
a  pistol  to  his  head,  because  it  should  afterwards 
turn  out  that  the  pistol  was  unloaded.  I  regret 
that  I  am  compelled  to  differ  so  widely  with  some 
of  your  Lord4lips,  but  my  diffcence  is  founded 
on  the  belief  that  in  denying  this  plaintiff  a 
remedy  we  are  departing  from  the  principles 
which  have  hitherto  guided  our  courts  in  the 
preservation  of  individual  liberty  to  alL  I  am 
encouraged,  however,  by  the  consideration  that 
the  adverse  views  appear  to  me  to  overrule  the 
views  of  most  distinguished  judges,  going  back 
now  for  certainly  200  years,  and  that  up  to  the 
period  when  this  case  reached  your  Lordshipe' 
House,  there  was  an  unanimous  consensus  of 
opinion ;  and  that  of  eight  judges  who  have  given 
us  the  benefit  of  their  opinions,  six  have  concurred 
in  the  judgments  which  your  Lordships  are  now 
asked  to  overrule. 

Lord  Watbon. — ^My  Lords :  This  appesl  in 
which  the  litigants  are  members  of  two  rival 
associations  of  working  men,  registered  under 
the  Trade  Unions  Act  of  1871,  raises  some  impor- 
tant questions,  upon  which  there  appears  to  be 
room  for  considerable  difft^rence  of  opinion.  [Hin 
Lordship  went  through  the  facts,  and  eoutinued 
as  follows:]  The  appellant  contends  that  judg- 
ment ought  to  be  entered  in  his  favour,  inasmuoli 
as  the  findings  of  the  jury,  when  rightly  intei  • 
preted,  do  not  disclose  any  cause  of  action  aeainst 
him,  and  alternatively,  that  these  findings  oeing 
against  the  weight  of  evidence,  the  case  ought  to 
be  sent  back  for  new  trial.  I  have  not  found  it 
necessary  to  consider  the  second  of  these  propo* 
sitions,  having  arrived  at  the  conclusion  that  the 
first  of  them  is  well-founded.  The  substance  of 
the  verdict  may  be  resolved  into  three  findings : 


MAGISTRATES'  CASES. 


84' 


H.  OF  L.] 


Allin  V,  Flood  and  anothbb. 


[H.  OF  L. 


first,  ihat  the  Glengall  Iron  Company  discharged 
the  respondents  from  their  employment,  and  did 
not  re-engage  them ;  secondJy,  that  the  company 
were  indacM  to  do  so  by  the  appeUant ;  ano, 
thirdly,  that  the  appellant  malioionsly  induced 
the  action  of  the  company.  There  is  no  expres- 
sion in  the  verdict  which  can  be  held,  either 
directly  or  by  implication,  to  impe«ich  the  legality 
of  the  company  s  conduct  in  discharging  the 
respondents.  The  mere  fact  of  an  employer  dis- 
charging or  refnsiog  to  engage  a  workman,  does 
not  imply  or  even  snggeet  the  absence  of  his  legal 
right  to  do  either,  as  he  may  choose.  It  is  trae 
that  the  company  is  not  a  party  to  this  snit ;  but 
it  is  also  obvious  that  the  character  of  the  act 
induced,  whether  legal  or  illegal,  may  have  a 
bt-aring  upon  the  liability  in  law  of  the  person 
who  procured  it.  The  whole  pith  of  the  verdict, 
in  80  far  as  it  directly  concerns  the  appellant,  is 
contained  in  the  word  ''maliciously,"  a  word 
which  is  susceptible  of  many  different  meanings. 
The  expression  "  maliciously  induce,*'  as  it  occurs 
npon  the  face  of  the  verdict,  is  ambiguous ;  it  is 
c^Mible  of  signifying  that  the  appeUant  know- 
ingly  induced  an  act  which  of  itselfconstituted  a 
d?il  wrong,  or  it  may  simply  mean  rhat  the  appel- 
lant procured,  with  intent  to  injure  the  respon- 
dents, an  act  which,  apart  from  motive,  would  not 
have  amounted  to  a  civil  wrong,  and  it  is, 
in  my  opinion,  material  to  ascertain  io  which 
of  these  senses  it  was  used  by  the  jury. 
Although  the  rule  may  be  otherwise  with  regard 
to  crimes,  the  law  of  England  does  not,  accordint^ 
to  my  apprehension,  take  into  account  motive  as 
constituting  an  element  of  civil  wrong.  Any 
invasion  of  the  civil  rights  of  another  person  is  in 
itself  a  legal  wrong,  carrying  with  it  liability  to 
repair  its  necessary  and  natural  consequences,  in 
so  far  as  these  are  injurious  to  the  person  whose 
right  is  infringed,  whether  the  motive  which 
prompted  it  be  goJd,  bad,  or  indifferent  But  the 
existence  of  a  bad  motive,  in  the  case  of  an  act 
which  is  not  in  itself  illpgaJ,  will  not  convert  that 
act  into  a  civil  wrong,  for  which  reparation  is  due. 
A  wrongful  act,  done  knowingly,  and  with  a  view 
to  its  injurious  consequences,  may,  in  the  sense 
of  law,  be  malicious ;  but  such  malice  derives  its 
essential  character  from  the  circumstance  that 
the  act  done  constitutes  a  violation  of  the  law. 
There  is  a  class  of  cases  which  have  sometimes 
been  referred  to  as  evidencing  that  a  bad 
motive  may  be  an  element  in  the  composition  of 
civil  wrong ;  but  in  these  cases  the  Wrong  must 
have  its  root  in  aa  act  which  the  law  generally 
regards  as  illegal,  but  excuses  its  perpetration  in 
certain  exceptional  circumstances,  f i*om  coufider- 
ations  of  public  policy.  These  are  well  known  as 
cases  of  privilege,  in  which  the  protection  which 
the  law  gives  to  an  individual  who  is  within  the 
loope  of  these  oonsiderati  'Us  consists  in  this,  that 
he  may  with  immunity  commit  an  aet  which  is  a 
legal  wrong,  and  but  for  his  privilege  would 
afford  a  go<3  cause  of  action  against  him ;  all  that 
is  required  in  order  to  raise  the  privilege  and 
entitle  him  to  protection  being  that  be  shall  act 
honestly  in  the  discharge  of  some  duty  which  the 
law  n-cognises,  and  shall  not  be  prompted  by  a 
desire  to  injure  the  person  who  is  affected  by  his 
act  Accordingly,  in  a  suit  brought  by  that 
person,  it  is  necessary  for  him  to  prove  an  intent 
tu  injure  in  order  to  destroy  the  privilege  of  the 
defendant      Bat  none  of  these  cases  tend  to 


establish  that  an  act  which  does  not  amount  to  a 
legal  wrong,  and  therefore  needs  no  protection,  can 
have  privilege  attached  to  it,  and  still  less  than 
an  act  in  itself  lawful  is  converted  into  a 
legal  wrong  if  it  was  done  from  a  bad  motive. 
Bowen,  L.J!,  in  the  case  of  Mogul  Steamship  Com* 
pony  V.  McGregor  (61  L.  T.  Kep.  820  ;  23  Q.  B. 
Div.  598),  laid  it  down  that,  in  order  to  constitute 
legal  malice,  the  act  done  must,  apart  from  bad 
motive,  amount  to  a  violation  of  law.  The 
learned  judge,  with  his  accustomed  accuracy  and 
felicity,  said :  "  We  were  invited  by  the  plaintiffs' 
counsel  to  accept  the  position  from  which  their 
argument  started,  that  an  action  vrill  lie  if  a  man 
m^iciously  and  wrongfully  conducts  himself  so 
as  to  injure  another  in  that  other's  trade. 
Obscurity  resides  in  the  lan^iuage  used  to  state 
this  proposition.  The  terms  'maliciously,' 
'  wrongfully,'  and '  injure,'  are  words  which  have 
accurate  meanings  well  known  to  the  law,  but 
also  have  a  popular  and  less  precise  signification, 
into  which  it  is  necessary  to  see  that  the  argu- 
ment does  not  imperceptibly  slide.  An  intent  to 
*  injure '  in  strictness  means  more  than  an  intent 
to  harm.  It  connotes  an  attempt  to  do  wrongful 
harm.  '  Maliciously,'  in  like  manner,  means  and 
implies  an  intention  to  do  an  act  which  is  wrong- 
ful to  the  detriment  of  another.  The  term 
'  wn.'ngf ul '  imports  in  its  terms  the  infringement 
of  some  ri^ht'  The  words  which  I  have  quoted 
are  in  substantial  agreement  with  the  language 
used  by  Bajley,  J.  in  Brom^ge  v.  Proeser  (4  B.  & 
G.  247),  to  the  effect  that,  '*  malice  in  common 
acceptation  means  ill-will  agaibst  a  person,  but  in 
its  legal  senbe  it  means  a  vn*ong^ul  act  done  inten- 
tionallv  without  just  cause  or  excuse."  According 
to  the  learned  judge,  in  order  to  constitute  le^i 
malice,  the  act  done  must  be  wrongful,  which 
plainly  meauri  an  ille^  act  subjecting  the  doer 
to  responsibility  for  its  con-equenoes,  and  the 
intentional  doing  of  that  wrongful  act  will  make 
it  a  malicious  wrong  in  the  sense  of  law.  Whilst 
it  is  true  that  no  act  in  itself  lawful  requires  an 
excuse,  it  is  equally  true  that  some  acts  in  them- 
selves illegal  admit  of  a  legal  excuse,  and  it  is  to 
these  that  Barley,  J.  obviously  ref^rn.  The  root 
of  the  principle  is  that,  in  any  legal  question, 
malice  depends  not  upon  evil  motive  which 
influenced  the  mind  of  the  actor,  but  upoa 
t  he  illegal  character  of  the  act  which  hn  con- 
templated and  committed.  In  my  opinion  it 
is  alike  consistent  with  reason  and  common 
sense  that  when  the  act  done  is,  apart  from 
the  feelings  which  prompted  it  legal,  the  civil 
law  ought  to  take  no  cognisance  of  its  motive. 
It  does  not  appear  to  me  to  admit  of  doubt 
that  the  jury,  in  finding  the  action  of  the 
company  to  have  been  maliciously  induced  by  the 
appellant  simply  meant  to  affirm  that  the  appel- 
lant was  influenced  by  a  bad  motive,  namely,  an 
intention  to  injure  the  respondents  in  their  trade 
or  calling  of  shipwrights.  At  the  trial  the  case 
for  tb*4  plaintiffs  was  conducted,  and  was  submitted 
TO  the  jury  by  the  learned  judge  who  presided, 
upon  the  lines  laid  down  by  Lord  Esher,  M.R. 
and  Lopt^s  and  Smith,  L.JJ.  in  Tem>perton  v. 
Bassell  (69  L.  T.  Rep.  78 ;  (1893)  1  Q.  B.  715). 
When  the  present  case  was  before  the  Appeal 
Court  the  same  doctrine  was  repeated  by  the 
Master  of  the  Bolls  and  Lopes,  L.J.,  and  was 
expounded  at  great  length  by  Lord  Esher.  Bigby, 
L.J.  deferred  to,  but  did  not  express  his  con- 
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cnrrence  in,  the  authority  of  Tempertan  v.  Buuell, 
which  he  acoepted  as  binding  upon  him.  In  that 
Btate  of  the  law  as  expounded  in  the  Appeal  Court, 
it  is  not  surprising  to  find  that  Kennedy,  J.,  while 
he  did  not  suggest  to  the  jury  that  the  action 
of  the  appellant,  apart  from  its  motive,  con- 
stituted a  legal  wrong,  directed  tbem  to  consider 
whether  the  appellant  acted  **  maliciously,"  and 
explained  that  by  that  word  he  meant  "  with 
the  intention  and  for  the  purpose  of  doing  an 
injury  "  to  the  plaintiffs  in  their  business.  I  do 
not  dispute  that  the  law  laid  down  in  this  case 
by  the  presiding  judge,  and  upheld  by  the  Court 
of  Apppal,  would  justify  the  verdict  of  the  jury. 
It  simply  comes  to  this,  that,  to  induce  another 
person  to  commit  an  act  which  is  within  his 
legal  right,  does  not  in  itself  afford  a  cause  of 
action,  but  that  the  person  who  procured  his 
action  is  guilty  of  a  legiEd  wrong  if  he  was  actuated 
b^  au  intent  to  injure,  and  is  liable  in  repara- 
tion to  those  against  whom  his  evil  intent  was 
directed.  The  doctrine  clearly  runs  through 
Lord  Esher^s  judgment.  Whether  mere  "per- 
suasion "  or  mere  "  advice  '*  entails  liability  on 
the  p-^rson  using  them  appears  to  me  to  be  a 
speculation  which  it  woula  be  unprofitable  to 
discuss,  and  I  shall  therefore  assume  that  the 
words  refer  to  the  means  used  by  a  person  who. 
in  the  sense  of  law,  "procures"  the  act  of 
another.  A  breach  of  contract  is  in  itself  a  legal 
wrong ;  and  in  Lumley  ▼.  Oye  (2  E.  &  B.  216)  it 
was  said  by  Erie,  J. ;  "  It  is  clear  that  the  pro- 
curement of  the  violation  of  a  right  is  a  cause 
of  action  in  all  cases  where  the  violation  is  an 
actionable  wrong."  In  the  same  case  it  was  held 
by  the  majority  of  the  learned  judges  that  the 
defendant  was  liable  in  damages,  upon  the  express 
ground  that,  in  knowingly  procuring  an  illegal 
act,  he  had  committed  a  wrong  which  the  law 
regards  as  malicious.  They  regarded  malice  as 
signifying  in  law,  not  that  the  defendant  had  been 
actuated  by  a  bad  motive,  but  that  he  had  procured 
the  commission  of  an  act  which  he  knew  to  be 
illegal.  There  are,  in  my  opinion,  two  grounds 
only  upon  which  a  person  who  procures  the  act  of 
another  can  be  made  legally  responsible  for  its 
consequences.  In  the  first  place,  he  will  incur 
liability  if  he  knowingly,  and  for  his  own  ends, 
induces  that  other  person  to  commit  an  actionable 
wrong.  In  the  second  place,  when  the  a«t  induced 
is  within  the  right  of  the  immediate  actor,  and  is 
therefore  not  wrongful  in  so  far  as  he  is  concerned, 
it  may  yet  be  to  the  detriment  of  a  third  party ; 
and,  in  that  case,  according  to  the  law  laid  down 
by  the  majority  in  Lumley  v.  Oye,  the  inducf-r 
may  be  held  liable  if  he  can  be  shown  to 
have  procured  his  object  by  the  use  of 
illegal  means  directed  against  that  third  party. 
The  question  submitted  by  the  House,  for  the 
opinion  of  the  learoed  judges  who  have  favoured 
us  ^ith  their  assistance,  was:  "Assuming  the 
evidence  given  by  the  plaintiffs'  witnesses  to  be 
correct,  was  there  any  evidence  of  a  cause  of 
action  fit  to  be  left  to  the  jury  P  "  The  terms 
in  which  the  query  is  framed  afford  an  oppor- 
tunity, of  which  some  of  the  learned  judges  have 
not  been  slow  to  avail  themselves,  of  referring 
to  the  evidence  of  the  respondents'  witnesses  in 
quest  of  some  fact  which  might  impart  a  legal 
and  not  a  conventional  meaning  as  to  malice  as 
found  by  the  jury.  But,  according  to  my  appre- 
hension, it  was  not  intended,  nor  would  it  be 


legitimate,  in  pursuing  that  investigation,  to  dis- 
regard the  pleadings  of  the  respondents,  or  the 
course  which  was  followed  by  their  couushI,  at  the 
trial  of  the  cause.  To  deal  with  the  caf>e  on  any 
other  terms  would  be  to  titart  issues  which  the 
respondents  themselves  never  raised  unt^  they 
came  to  the  bar  of  this  House,  and  to  apply  to 
these  issues  evidence  which  was  directed  not  to 
these,  but  to  other  points.  I  therefore  find  it 
necessary  to  express  an  opinion  upon  varioos 
questions  which  were  canvassed  in  the  course  of 
the  argument  addressed  to  us.  First  of  all, 
although  the  6tatem«*nt  of  claim  set  forth  that 
the  appellant  induced  the  Giengall  Iron  Com- 
pany to  "  break  and  refuse  to  perfoi  m  their  con- 
tract "  with  the  respondents,  the  allegation  is  not 
borne  out  by  their  own  evidence.  Assumiog  that 
the  Giengall  Iron  Company,  in  dispensing  with 
the  further  services  of  the  repondents,  were 
guilty  of  no  wrong,  I  am  wilting  to  take  it  that 
any  person  who  procure  1  their  act  m  ght  incur 
respcmsibiiity  to  those  who  were  injuriously 
affected  by  it,  if  he  employed  ntilawful  means  of 
inducement,  directed  against  them.  Aooording 
to  the  decision  of  the  majority  in  Lumley  v.  Gye, 
already  referred  to,  a  person  who,  by  ille^ 
means,  that  is  means  which  in  themselves  are  in 
the  nature  of  civil  wrongs,  produces  the  lawfnl 
act  of  another,  which  act  is  calculated  to  injure, 
and  does  injure,  a  third  party,  commits  a  wrong 
for  which  he  may  be  made  answerable.  So  long  as 
the  word  *'  m-ans  "  is  understood  in  its  natuntl 
proper  sense,  that  rule  appears  to  me  to  be  intet 
ligiole ;  but  I  am  altogeth«'r  unable  to  appreciate 
the  loose  logic  which  confounds  internal  feelinp 
with  outward  acts,  and  treats  the  motive  of  the 
actor  as  one  of  the  means  employed  by  him.  It 
has  been  maintained,  and  some  of  the  learned 
judges  who  lent  their  assistance  to  the  House 
have  favoured  the  argument,  that  the  appellant 
used  coercion  as  a  means  of  compelling  the 
Giengall  Iron  Company  to  terminate  their  con- 
nection with  the  respoudenta,  but  that  conclusion 
does  not  apx>ear  to  me  to  be  the  fair  result  of 
the  evidence.  If  coercion,  in  the  only  legal  sense 
of  the  term,  was  employed,  it  was  a  wrong  done 
as  much  to  the  Giengall  Iron  Company,  who  are 
the  parties  said  to  have  been  co«>roed,  as  to 
the  P-spondents.  Its  result  might  be  pre- 
judicial to  the  respondents,  but  its  efBcacj 
wholly  depended  upon  its  being  directed 
against  and  operating  upon  the  company.  It 
must  be  kept  in  view  that  the  question  of  what 
amounts  to  wrongful  ooercioa  in  a  legd  sense 
iovolves  the  same  considerations  which  I  have 
discussed  in  relation  to  the  elements  of  a  civil 
wrong,  as  committed  by  the  immediate  actor. 
According  to  my  opinion,  coercion,  wb  itever  be 
its  nature,  must,  in  order  to  infer  the  legal 
liability  of  the  person  who  employs  it,  be  intrinsi- 
cally, and  irrespectively  of  its  motive,  a  wrongfol 
act.  According  to  the  doctrine  ventilated  in 
Temperton  v.  Busaell  and  the  present  case,  it  need 
not  amount  to  a  wrong,  but  will  become  wrongful 
if  it  was  prompted  by  a  bad  motive.  It  is,  in  my 
opinion,  the  absolute  right  of  every  workman  to 
exercise  his  own  option  with  regard  to  the  persons 
in  whose  society  he  will  agree  or  continue  to  work 
It  may  be  deplorable  that  feelings  of  rivalry 
between  different  associations  of  working  men 
should  ever  run  so  high  as  to  make  members  of 
one   union   seriously   object   to   continue  their 
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kboar  in  company  with  members  of  another  trade 
noion;  but  so  long  as  they  commit  no  lefi^  wrong, 
and  use  no  means  which  are  illegal,  they  are  at 
pf>rfect  liberty  to  act  upon  their  own  yiews.  That 
t»e  boilermakers  who  were  employed  at  the 
Regent  Dockyard,  Miliwall,  did  seriously  recent 
the  presence  among  them  of  the  respondents,  very 
plainly  appears  from  the  CTidence  of  the  respon- 
dents themselves,  and  that  they  would  certainJy 
have  left  the  dock  had  the  respondents  continued 
to  be  emp  oyed  appears  to  me  to  be  an  undoubted 
fiict  in  the  case.  They  were  not  under  any  con- 
tinoing  en^^agtrment  to  their  employers,  and,  if 
they  nad  left  their  work  and  gone  out  on 
stride,  they  would  have  been  acting  within 
their  right,  whatever  might  be  thought  of  the 
propriety  of  the  proceeding.  Not  only  so,  but 
they  were,  in  my  opinion,  entitled  to  ixuorm  the 
Glimgall  Iron  Company  of  the  step  whicb  they 
contemplated,  as  well  as  of  the  reasons  by  whicn 
they  were  influenced,  and  that  either  by  their  own 
mouth,  or,  as  they  preferred,  by  the  appellant 
as  their  representative.  If  the  workmen  had 
made  the  communication  themselves,  and  had 
heen  influenced  by  bad  motives  towards  the 
respondents,  then,  according  to  the  law  which 
has  been  generally  accepted  by  the  courts  below, 
they  woud  each  and  tul  of  them  have  incurred 
responsibility  to  the  respondents.  But  it  was 
dearly  for  the  benefit  of  the  employers  that  they 
should  know  what  would  be  the  result  of  their 
retaining  in  their  service  men  to  whom  the 
majority  of  their  workmen  objected;  and  the 
fCivmg  ot  such  information  did  not,  in  my  opinion, 
amount  to  coercion  of  the  employers,  who  were  in 
no  proper  sense  coerced,  but  merely  followed  the 
course  which  they  thought  would  be  most  con- 
ducive to  their  own  interests.  I  think  it  right  to 
observe  that,  if  the  evidence  had,  in  my  opinion, 
contained  statements  sufficient  to  suppoit  a 
charge  of  coercion,  I  should  have  declined  in  the 
eircumstances  of  the  pi-esent  case  to  give  effect  to 
it.  I  entertain  little  doubt  as  to  the  incom- 
petency, but  none  as  to  the  inexpediency  of  this 
House  entertaining  and  deciding  an  issue  of  fact 
which,  if  not  f  ormidly  abandoned,  was  not  brought 
forward  at  the  trial  or  submitted  to  the  jury,  and 
that  upon  evidence  which  was  not  directed  to  it, 
for  the  purpose  of  patching  up  a  verdict  which  is 
impeached  in  point  of  law.  The  doctrine  laid  down 
by  the  Court  of  Appeal  in  this  case  and  in  Temper^ 
ton  V.  Eussell,  with  regard  to  the  efficacy  of  evil 
motives  in  making — to  use  the  words  of  Lord 
Esher — **  that  unlawful  wnich  would  otherwise  be 
lawful,"  IB  stated  in  wide  and  comprehensive 
terms;  but  the  majority  of  the  consulted 
judges  who  approve  of  the  doctrine  have 
only  dealt  with  it  as  applying  to  cases  of 
mterfeKrence  with  a  man's  trade  or  employment. 
Even  in  that  more  limited  application,  it  would 
lead,  in  some  cases,  to  singular  results.  One 
who  committed  an  act  not  in  itself  illegal,  but 
attended  with  consequences  detrimental  to  several 
other  persons,  would  incur  liability  to  those  of 
them  whom  it  was  proved  that  he  intended  to 
injure,  and  the  rest  of  them  would  have  no  remedy. 
A  master  who  dismissed  a  servant  engaged  from 
day  to  day,  or  whose  contract  of  service  had 
o^nred,  and  declined  to  give  him  further  employ- 
ment because  he  disliked  the  man,  and  desired  to 
punish  him,  would  be  liable  in  an  action  for  tort. 
And  ex  pari  ratione,  a  servant  would  be  liable  in 


damages  to  a  master  whom  he  disliked,  if  he  left 
his  situation  at  the  expiry  of  his  engagement  and 
declined  to  be  re-engaged,  in  the  knowledge  and 
with  the  intent  that  the  master  woidd  be  put  to 
considerable  inconvenience,  expense,  and  loss 
before  he  could  provide  a  substitute.  If  that  be 
the  state  of  the  law  it  is  somewhat  remarkable 
that  there  is  no  case  to  be  f>'Und  in  the'  books  of 
any  such  action  having  be*-n  sustained.  The 
authority  which  is  mainly  relied  on  as  supporting 
the  doctrine  of  the  recent  case  is  Keeble  v. 
MickeringiU  (11  East,  p.  574,  n.),  which  was 
decided  by  the  Court  of  Queen's  Bench  about  two 
centuries  ago.  I  am  very  far  from  suggesting 
that  the  antiquity  of  a  decision  furnishes  a  good 
objection  to  its  weight ;  but  it  is  a  circumstance 
which  certainly  invites  and  requires  careful  con- 
sideration, unless  the  decision  is  directly  in  point 
and  its  principle  has  since  been  recognised  and 
acted  upon.  In  Keeble  v.  Hickeringill  the  plaintiff 
sued  for  the  disturbance  of  a  decoy  upon  his 
property,  which  he  used  for  the  purpose  of 
capturing  wild  fowl  and  sending  them  to  market 
The  defendant,  who  was  an  adjoining  proprietor, 
had  fired  guns  upon  his  own  land,  not  with  the 
view  of  killing  game  or  wildfowl,  but  with  the 
sole  object  of  frightening  the  birds,  and  either 
driving  them  out  of  his  neighbour's  decoy  pond  or 
preventing  them  from  entering  it.  The  act  com- 
plained  oi  was,  in  substance,  the  making  of  a 
noise  so  close  to  the  lands  of  the  plaintiff  as  to 
be  a  nuisance  to  him.  Upon  that  aspect  of  the 
case  I  do  not  find  it  necessary  to  express  any 
opinion  as  to  the  conduct  of  the  defendant ;  but 
this  much  is  clear,  that  no  proprietor  has  an  abso- 
lute right  to  create  noises  upon  his  own  land, 
because  any  right  which  the  law  gives  him  is 
qualified  by  the  condition  that  it  must  not  be 
exercised  to  the  nuisance  of  his  neighbours  or  of 
the  public.  If  he  violates  that  condition  he  com- 
mits a  legal  wrong,  and,  if  he  does  so  intentionally, 
he  is  guilty  of  a  malicious  wrong,  in  its  strict  legal 
sense.  Holt,  C.J.,  who  delivered  tbe  opinion  of 
the  court,  treated  the  case  as  one  of  inierference 
with  the  plaintiffs'  trade,  consisting  in  the  capture 
and  sale  of  wUd  fowl.  He  diittinguishes  it  from 
the  case  of  invading  a  franchise,  which,  I  appre- 
hend, would,  in  itself,  amount  to  a  legal  wrong, 
and  thus  states  the  law  applicrable  to  it :  "  When 
a  violent  or  malicious  act  is  done  to  a  man's 
occupation,  profession,  or  way  of  getting  a  liveli- 
hood, then  an  action  lies  in  all  cases."  I  see  no 
reason  to  doubt  that  by  a  ''violent  act"  the 
learned  Chief  Justice  had  in  view  an  act  of  violence 
done  in  sncn  circumstances  as  to  make  it  amount 
to  a  Irgal  wrong ;  and  I  see  as  little  reason  why, 
in  speaking  of  a  "  ma  icious  act,"  he  should  not 
be  understood  as  using  the  word  "  malicious  "  in 
its  proper  legal  sense,  and  as  referring  to  other 
wrongs,  not  accompanied  by  violence  but  done 
intentionally,  and  therefore  in  the  eye  of  the  law 
maliciously.  The  object  of  an  act,  that  is,  the 
results  which  will  necessarily  or  naturally  follow 
from  the  circumstances  in  which  it  is  committed, 
may  give  it  a  wrongful  character,  but  it  ought  not 
to  be  confoonded  with  the  motive  of  the  actor. 
To  discharge  a  loaded  gun  is,  in  many  circum- 
stances, a  perfectly  harmless  proceeding ;  to  fire 
it  on  the  highway,  in  front  of  a  restive  horse, 
might  be  a  very  different  matter.  The  learned 
Chief  Justice  proceeds  to  give  various  illus- 
trations   of   the    general    rule    which   he   had 
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formnlated.    He   first  notioee   a   case  in  which 
it    had    been    held    that    a    Bcboolmaster    had 
no  cause  of  action   against  a   defendant,   who 
had  attracted  his  papils  and  injured  his  school  by 
setting  up  a  rival  establishment,  a  proceeding 
which  was  obviously  in  the  ordinary  course  of 
competitton,  and  then  adds :  *'  But  suppose  Mr. 
Hickeriagill  should  lie  in  the  way  witn  his  gun, 
and  fright  the  boys  from  going  to  school,  and 
their  parents  would  not  let  them  go  thither ;  sure 
that  schoolmaster  might  have  an  action  for  the 
loss  of  his  scholars."    From  that  ob8**rvation  I 
see  no  reason  to  differ,  because,  in  my  opinion, 
frighteuiug  a  child  with  a  gruu,  so  that  it  cannot 
get  to  sohool,  is  in  itself  a  violent  and  imlawful 
act,  directed  both  against  the  child  and  its  school- 
master.   The  learned  Chief  Justice  then  refers  to 
three  instances  in  which  the  defendant  would  be 
liable  in  an  action  upon  the  case :  (1)  where  he 
obstructs  a  person  in  charge  of  a  horse,  who  is 
taking  it  to  a  market  for  ^e,  and  prevents  his 
reaching    the    market,    thereby   depriving    the 
market-owner   of   his    dues;    (2)  where,  to  the 
detriment  of  a  proprietor,  he  by  threat  frightens 
away  his  tenants  at  will ;  and  (8)  when  he  beats 
the  servant  of    a  taxman,  and  so  hinders  him 
from    taking    his    master's    toUs.    It   must    be 
obeervt  d  that,  apart  from  any  question  of  motive, 
all  these  cases  involve  the  use  of  means  in  them- 
selves illegal, — obstruction,  coercion  by  means  of 
threats,    and    personal   assault.    But  assuming, 
what  to  my   m^nd  is  by  no  means  clear,  that 
Keeble  v.  Hickerinffill  was  meant  to  decide  that 
an  evil  motive  will  render  unlawful  an  act  which 
otherwise  would  be  lawful,  it  is  necessary  to  con- 
sider how  far  that  anomalous  principle  has  been 
recognised  in  subsequent  decisions.    Laying  aside 
the  recent  decisions  which  are  under  review  in  this 
appeal,  only  one  case  has  been  cited  to  us  in  which 
the  court  professed  that  thev  were  guided  by  the 
reasoning  of  Holt,  G.J.    That  instance  is  to  be 
found  in  Carrington  v.  Taylor  (11  East,  571),  a 
decision  which  1  venture  to  think  that  no  English 
court  would,   at  this  day,  care  to  repeat.    The 
facts  of  the  ca^e  resembled  those  which  occurred 
in  Keeble  v.  HickeringiU  in  this  single  respect, 
that  the  plaintiff  was  the  owner  of  a  decoy  for 
wild  fowl.    The  defendant  was  the  owner  of  a 
boat,  in  which  he  rowed  along  the  coast,  and 
earned  a  liv*'lihood  by  shooting  wild  fowl  for  the 
raHrket,  which  he  was  lawfully  entitled  to  do. 
But  some  of  the  shots  fired  by  him  in  the  pursuit 
of  that  occupation  had  the  effect  of  scarinir  birds 
which   otherwise   would  or  might  have  entered 
the  plaintiff's  decoy ;  and,  in  respect  of  that  dis- 
turbance he  was  held  liable  in  damages  to  the 
plaintiff.    Whatever  construction  mii^ht  be  put 
upon  the  judgment  of  Holt,  C.J.,  it  does  not 
appenr  to  me  to  contain  a  single  expression  which 
would  justify  that  result.    I  am  not  surprised  to 
find  that  an  eminent  judge,  with  whose  opinion 
as  a  whcle  I  am  unable  k>  concur,  has  had  the 
<K>urage  to  express  his  dissent  from  the  judgment 
in  Carrington  v.  Taylor,  as  he  failed  "  to  see  what 
wrong  the  defendant  in  that  case  had  done."    To 
my  mind  the  case  is  of  considerable  importance, 
because    it  shows  that,   in  the   year  1809,   the 
Court  of  King's  Bench  did  noc  regard  Keeble  v. 
HickeringiU  as  establishing  the  doctrine  that  a 
lawful  act,  done  with  intent  to  injure,  will  afford 
a  cause  of  action.     In  the  case  before  them  there 
was  no  allegation  and  no  evidence  of  any  intent 


to  injure  the  plaintiff's  decoy.    The  sole  motive  of 
the  defendant  in  firing  his  gun  was  to  earn  bis 
livelihood  by  killing  wild  fowl  for  the  market    I 
cannot   avoid  the  conclusion  that   the  leanied 
judffes    accepted  Keeble    v.  HickeringiU   as  aa 
autnority  to  the  effect  that,  apart  from  any  ques- 
tion of  motive,  the  disturbance  of  a  lawful  deooj 
is  an  illegal  invasion  of  the  private  right  of  ita 
proprietor.    A  variety  of   well-known  cases,  in- 
cluding even  Lumley  v.  Qye  (2  E.  &  B.  216),  were 
relied  on  by  the  respondents  as  showing  that  the 
so-called  principle  of  Keeble  v.  HickeringiU  had 
been  from  time  to  time  applied  by  the  English 
courts  since  the  date  of  that  judgment.    Except 
in  the  case  of  Carrington  v.  Taytor,  which  I  ba?e 
already  noticed,  I  have  been  unable  to  discover 
in  these  authorities,  which  I  do  not  consider  it 
necessafy  to  examine  in  detail,  any  trace  of  the 
doctrine  for  which  the  respondents  contend,  uotil 
recent  years,  when  it  is  nrst  dimly  foreshadowed 
in  a  dictum  which  occurs  in  Bowen  ▼.  HaU  (44  L.  T. 
B«p.  75 ;  6  Q.  B.  Div.  333),  and  is  subsequently  de- 
veloped in  Temperton  v.  HueeeU  and  in  the  present 
case.  The  authorities  antecedent  to  Bowen  v.  HaU  as 
well  as  that  decision  itself,  are  all  cases  belonging 
to  one  or  other  of  these  three  classes.-  (1)  Gases 
of  privilege,  where  the  perpetrator  of  an  act, 
which  per  ee  constituted  a  legal  wrong,  was  pro- 
tected from  its  usual  consequences  in  the  event  of 
its  being  proved  that  he  was    actuated  bv  an 
honest  desire  to  fulfil  a  public  or  private  duty; 
(2)  cases  in  which  the  act  compLain^d  of  was  in 
itself  a  plain  violation  of  private  right:  and  (3) 
cares  in  which  an  act  detrimental  to  others*  but 
affording  no  remedy  against  the  immediate  acior 
had  been  procured  by  illegal  meant*.    The  early 
case  of  Oarret  v.  Taylor  (Oro.  Jac.  567)  furnishes 
an  apt  illustration  of  the  third  class.    According 
to  tbe  report,  which  is  very  brief,  the  plaintiff,  a 
quarry  man,  complained  that  the  defendant  had 
by  threats  to  "  mayhem  "  and  annoy  them  with 
1  ligation,    induced    or   coerced    some     of    his 
customers  to  discontinue  buying  stones  from  his 
quarry.     Decree  passed  in  absence,  and  the  caae 
was  reheard  on  an  appeal  brought  by  the  defen- 
dant in  arrent  of  judgment  upon  the  g^und  that 
the  declaration  did  not  disclose  any  cause  of 
action.    The  declaration  (1  Bao.  A.b.  63,  54)  dis- 
closes facts,  which,  if  true,  as  they  were  neces- 
sarily assumed  to  be,  did  amount  to  illegal  meam 
used  in  order  to  influence  the  action  of  the  pUin- 
tiff's  customers.    One  learned  judge  has  assumed 
that  the  judgment  went  on  the  principle  thai 
every  man  "  bas  a  right  to  carry  on  his  trade 
without  disturbance,"  a  proposition  not  involved 
in  the  casp,  but  one  to  wnich  I  should  not  demur 
if  he  meant  '*  illegal "  disturbance.    The  decision 
really  went  upon  the  terms  of  the  declaration, 
which  appear  to  me  to  disclose  a  clear  case  of  the 
employment  of  unlawful  means.    I  am  not  at 

E resent  prepared  to  hold  that  threats  of  vexatiom 
tigatim,  which  might  cause  anxious  apprehen- 
sion in  the  minds  of  many,  will  ia  no  circam- 
stances  amount  to  unlawful  influence;  bat  I 
entertain  no  doubt  that  these,  wh»-n  coupled  with 
serious  threats  of  personal  violence,  going  the 
length  of  mutilation  or  demembration,  do.  when 
the  pai'ty  threatened  is  overcome  by  and  yieldn  to 
them,  constitutH  legal  coercion.  TarUUm  v. 
WOawley  (Peake  N.  P.  0.  270)  is  a  case  of  the 
same  complexion.  Two  British  ships,  the  OlheOa 
and  the  Bannietetf  were  lying  nrar  to  each  other 
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off  Calabar  ooast^  both  engaged  in  the  same  kind 
of  adventure,  that  of  bartering  their  cargoes  for 
p«im  oil  and  other  West  Afrioan  prodaoe.  A 
oinoe  manned  bj  natives  desiring  to  trade  was 
approaching  the  Banniiter  for  that  purpose,  when 
tbe  master  of  the  OtheUo  directed  affaiost  it,  and 
fired  a  cannon,  loaded  with  gunpowder  and  shot, 
and  killed  oue  of  ite  crew,  an  outrage  which 
oooasioned  such  a  panic  amongst  the  native  tribes 
that  the  season's  teide  of  the  Bannisier  was  lost. 
The  master  of  the  OtheUo  was  held  to  be  respon- 
sible for  that  result,  which  was  the  direct  and 
uatmid  consequence  of  his  wrongful  and  criminal 
act  The  case  was  just  the  same  as  if  some 
person  had  persisted  in  firing  buUete  at  all  and 
sundry  who  were  about  to  enter  a  particular  shop, 
with  the  effect  of  driving  awa^  ite  customers  and 
ruining  the  shopkeeper's  business.  Such  an  act 
could  not  be  reasonably  described  as  lawful  but 
for  the  motive  by  which  it  was  dicteted.  In  my 
(minion,  no  light  is  thrown  upon  the  decision  of 
the  present  question  bj  Pitt  v.  Donovan  (1 M.  &  S. 
6S9),  and  other  cases  of  that  class.  The  defen* 
dant  had,  in  that  case,  represented,  contrary  to 
the  fact  that  the  plaintiff  was  insane  at  the  time 
when  he  executed  a  particular  deed.  The  com- 
munication was  made  to  a  person  to  whom  the 
defendant  was  under  a  legal  duty  to  make  the 
disdoeore  if  it  had  been  true ;  and  the  defendant 
was  in  law  absolved  from  the  ordinarv  conse- 
quences of  his  having  circulated  a  libel  which  was 
fidse  and  injurious,  if  he  honestly  believed  it  to  be 
true.  The  law  applicable  in  canes  of  that  descrip- 
tion is,  I  apprehend,  beyond  all  doubt ;  but  the 
role  by  which  the  law,  in  certein  exceptional  cases 
excuses  the  perpetration  of  a  wrong  oy  reason  of 
the  absence  of  evil  motive,  is  insufilcient  to  estab- 
lish or  to  support  the  converse  and  very  different 
proposition,  that  the  presence  of  an  evil  motive 
will  convert  a  legal  act  into  a  legal  wron^. 
IrsmJsy  V.  Qve  is  a  weighty  authority  in  this 
branch  of  the  Taw,  but  it  does  not  lend  any  aid  to 
the  respondent's  argument.  It  was  an  action  of 
damages  against  a  defendant  who  had  induced  a 
professional  singer  to  break  her  engagement  with 
tha  plaintiff,  to  his  detriment,  and  it  was  resisted 
mainly  upon  the  ground  that  the  engagement 
broken  did  not  constitute  the  relationship  of 
master  and  servant  between  the  contracting 
psitiee.  That  plea  was  overruled,  and  the  deten- 
dant  found  liable.  Tbe  principle  of  the  decision 
(from  which  Ck>leridge,  J.  alone  dissented)  was 
deariv  explained  by  Erie,  J ,  whose  opinion  is  in 
oimpleto  accordance  witii  the  views  expressed  by 
the  other  learned  judges  who  constituted  the 
majority  of  the  court.  He  said :  "  The  authori- 
ties are  numerous,  aLd  uniform  that  an  action  will 
lie  against  a  person  who  procures  that  a  servant 
■hoiUd  unlawfully  leave  his  service.  The  principle 
involved  in  these  cases  comprises  the  present,  lor 
there  the  right  of  action  in  the  matter  arises  from 
the  wrongful  act  of  the  defendant  in  procuring 
that  the  person  hired  should  break  his  contra<S 
by  putting  an  end  to  the  relation  of  employer  and 
employed,  and  the  present  case  is  the  same."  The 
learaed  Judge  went  on  to  say,  in  language  to 
which  I  nave  already  referred :  "  It  is  clear  that 
the  procurement  of  the  violation  of  a  right  is  a 
cause  of  action  in  all  cases  where  the  violation  is 
sn  actionable  wrong."  These  stetemente  embody 
an  intelligible  and  a  salutary  principle,  and  thev 
Qontain  a  foil  explanation  of  tiie  law  upon  which 


the  case  was  decided.  He  who  wilfully  induces 
another  to  do  an  unlawful  act  which,  but  for  his 
persuasion,  would  or  might  never  have  been  com- 
mitted, is  rightiy  held  to  be  responsib  e  for  the 
wrong  which  he  procured.  None  of  the  learned 
judges  made  any  reference  to  the  case  of  KeehU  v. 
RieheringiU,  and  not  a  single  expression  is  to  be 
found  in  their  opinions  tending  to  suggest  that 
an  injurious  motive  can  impart  a  wrongful 
character  either  to  a  lawful  act  or  to  ite  procure- 
ment by  means  wbich  are  not  in  themselves 
illegal.  In  Bowen  v.  HaU  the  wrong  complained 
of  was  the  intentional  inducing  of  a  breach  of 
contract,  to  the  detriment  of  the  plaintiff,  who 
was  obriously  entitled  to  succeed  if  Lumley  v.  Qye 
had  been  well  decided.  According  to  the  opinion 
expressed  by  Erie,  J.  and  the  other  judges  of  the 
majority  in  that  case,  the  defendant  in  Bowen  v. 
HcUl  had  been  guilty  of  a  wrong  which  was  in  the 
sense  of  law  muicious,  because  he  had  knowingty 
procured  the  commission  of  an  illegal  act.  The 
judgment  in  Lumley  v.  Ghfe  was  followed  by  the 
Earl  of  Selbome,  L.G.  and  Brett,  L.J. ;  whilst 
Lord  OoleridgH,  0. J .  adhered  to  the  opposite  view, 
which  had  been  taken  by  Coleridse,  J.  Brett, 
L.J.,  in  drli^-ering  the  judgment  of  the  Earl  of 
Selbome  and  himself,  substantially  affirms  the 
reasoning  of  the  majority  in  Lumley  v.  Qye ;  but 
there  are  one  or  two  sentences  in  bis  judgment 
relating  to  pointe  with  which  the  learned  judges 
who  decided  that  case  did  not  deal,  and  which  were 
not  raised  by  the  facte  either  of  Lumley  v.  Gye  or 
of  the  case  before  him.  His  Lordship  said: 
"  Merely  to  persuade  a  man  to  break  his  contract 
may  not  be  wrongful  in  law  or  fact,  as  in  the 
second  case  put  by  Oolerid^,  J.  But  if  the 
persuasion  be  used  for  the  indirect  purpose  of 
injuring  the  plaintiff,  or  of  benefiting  the  defen- 
dajit  at  the  expense  of  the  plaintiff,  it  is  a  mali- 
cious act  which  is  in  law  or  in  fact  a  wrong  act, 
and  therefore  a  wrongful  act,  and  therefore  an 
actionable  act,  if  injury  ensues  from  it.  We  think 
that  it  cannot  be  doubted  that  a  malicious  act 
such  as  is  above  described  is  a  wron^ul  act  in  law 
and  in  ^t."  These  words  are  obviously  sus- 
ceptible of  two  very  different  constructions, 
according  as  they  are  understood  to  refer  to  the 
procurement  of  an  act  which  is  in  violation  of  the 
law,  and,  therefore,  a  legal  wrong,  or  to  the  pro- 
curement of  a  lawful  act.  Primdfacie  they  would 
have  appeared  to  me  to  refer  to  the  procuring  of 
HU  illegal  act  because  the  assumption  upon  which 
the  who  e  passage  is  framed  is  that  there  has  been 
successful  persuasion  to  break  a  contract,  which 
is  an  undoubted  vio  ation  of  the  law ;  and,  in  that 
cas^,  there  would  be  a  malicious  wrong,  as  it  is 
defined  in  Lumley  v.  Chfe.  But  the  words  have  now 
been  explained  by  their  author  to  mean,  not 
merely  that  tbe  procuring  of  an  unlawful  act, 
with  intent  to  injure,  is  a  malicious  wrong,  giving 
a  p^ood  cause  of  action,  but  that  the  presence  of 
injurious  intent  in  the  mind  of  the  procurer  gives 
a  good  cause  of  action,  although  the  act  procured 
is  in  itself  lawful.  In  that  aspect  of  them,  the 
words  can  only  be  regarded  as  obiter  dicta,  be- 
cause no  such  question  was  raised  by  the  circum- 
stances of  the  case.  I  do  not  think  it  necessary  to 
notice  at  length  Temperton  v.  BusmU  (69  L.  T.  Kep. 
78 ;  L.  Rep.  1  Q.  B.  715)  in  which  substantiallv  the 
same  reasons  were  assigned  by  Lord  Esher,  M.R. 
and  Lopes,  L.J.  as  in  the  present  case.  It  is,  to 
my  mind,  very  doubtful  whether,  in  that  case, 
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there  was  anj  question  before  the  court  with 
regard  to  the  effect  of  the  animus  of  the  actor  in 
making  that  unlawful  which  would  otherwise  have 
been  lawful.  The  only  findings  of  the  jury  which 
the  court  had  to  consider  were  (1)  that  the  defen- 
dants bad  maliciously  induced  certain  persons  to 
break  their  contracts  with  the  plaintiffs,  and  (2) 
that  the  defendants  had  maliciously  conspired  to 
induce,  and  had  thereby  induced  certain  persons 
not  to  make  contracts  with  the  plaintiffs.  There 
having  been  undisputed  breaches  of  contract  by 
the  persons  found  to  have  been  induced,  the  first 
of  thene  findings  raised  the  same  question  which 
hnd  been  disposed  of  in  Lumley  v.  Cfye,  According 
to  the  second  finding,  the  persons  induced  merely 
refused  to  make  contracti*,  which  was  not  a  le^al 
wrong  on  their  part;  but  the  defendants  who 
induced  were  found  to  have  accomplished  their 
object,  to  the  injury  of  the  plaintiffs,  by  means  of 
unlawful  conspiracy — a  clear  ground  of  liability 
according  to  LuTnley  y.  Oye,  if,  as  the  court  held, 
there  was  evideoce  to  prove  it.  I  am  quite  alive 
to  the  fact  that  the  question  which  we  have  to 
decide  is  one  of  importance,  and  also  that  it  has 
never  been  previously  considered  by  this  House. 
Having  come  to  the  conclusion,  with  the  majority 
of  your  Lordships  who  have  heard  the  appeal, 
that  the  doctrine  advanced  by  the  respoD dents  is 
neither  sound  in  principle  nor  supported  by 
authority,  [  move  that  the  order  appealed  from 
be  reversed,  and  judgment  entered  for  the  appel- 
lant, and  that  the  appellant  have  his  costs  of  this 
appeal,  and  costs  in  ooth  com  te  below,  including 
the  costs  of  the  trial. 

Lord  Abhbournb  (a). — My  Lords:  The  con- 
troversy in  this  case  is  between  the  plaintiffs,  who 
are  shipwrights,  aud  members  of  the  Shipwrights' 
Provident  Union,  and  the  defendant,  Allen,  a 
member  and  the  London  delegate  of  the  Indepen- 
dent Society  of  Boilermakers  and  Iron  and  Steel 
Shipbuilders.  It  is  not  a  dispute  between 
employers  and  employed — ^between  capital  aud 
labour — but  rather  one  between  the  members  of 
one  trades  union  and  of  another  trades  union, 
and  on  the  facts  of  the  case  there  is  little  real 
difference.  [His  Lordship  went  through  the  facts 
and  evidence,  and  continued :]  Was  this  evidence, 
fit  to  be  submitted  to  the  jury,  of  coercion  by  the 
defendant  on  the  Glen^all  Company  to  terminate 
their  employment  of  tne  plaintiffs  P  Was  there 
evidence  that  the  defendant  intimidated  and 
coerced  the  Glenffall  Company  not  to  enter  into 
new  contracts  with  the  plaintiffs?  Was  there 
evidence  that  the  defendant  maliciously  induced 
the  company  not  to  engage  the  plaintiffs  P  I  am 
unable  myself  to  see  room  for  doubt  that  there 
was  ample  evidence  of  such  conduct  on  the  part 
of  the  defendant,  and  there  is  no  <j[uestion  that  it 
damaged  the  plaintiffs.  I  would  infer  even  fi'om 
the  evidence  of  the  defendant  himself  that  the 
rules  of  the  Boilermakers'  Society,  as  was 
clearly  testified  by  their  general  secretary  and 
chairman,  would  not  support  punishing  the 
plaintiffs  for  their  past  action  by  procuring  their 
dismissal  from  an  employment  where  they  were 
working  blamelessly.  I  would  blso  gather  from 
his  evidence  that  the  defendant  himself  on  con- 
sideration would  not  say  that  such  conduct  waa 
right.  He  was  asked,  "  Were  the  men  right  or 
wrong  according  to  your  opinion  in  declining  to 

(a)  Beftd  by  Lord  Morris. 


act  with  Flood  and  Taylor  because  of  something 
they  had  done  in  the  pastP  "  and  his  reply  was: 
"  That  would  be  wrong,  of  oourae,  according  to 
the  rales  of  our  society  if  they  left  their  work, 
but  they  did  not  take  such  action."  But  the 
question  here  is  not  on  the  rules  of  the  society, 
or  on  the  opinions  of  the  defendant  on  reflection, 
but  whether  there  was  evidence  of  his  alleged 
conduct  for  the  jury.  The  question  is,  have  the 
plaintiffs  a  r^-medy  for  their  lo^s  found  to  haye 
been  caused  by  the  defendant  P  The  plaiotiffa 
had,  in  my  opinion,  a  clear  right  to  pursue  their 
lawful  calling — ^to  have  the  full  bent-fit  of  their 
employment — ^and  the  right  to  enjoy  the  Inti- 
mate, reasonable,  and  probable  expectation  of  a 
continuance  of  their  employment.  It  would  be, 
I  think,  an  unsatisfactoi-y  state  of  the  law  if  it 
allowed  the  wilful  invader  of  such  a  right  withoat 
lawful  cause  or  juMtification  to  escape  from  the 
conse<]uenoes  of  his  action,  if  it  would  not  hold 
him  hable  for  maliciously  inducing  men  beine 
deuied  their  accustomed  employment,  and  woold 
not  afford  to  those  he  had  injured  1^^  grounde 
of  action.  The  law  is  stated  witb  precision  and 
vigour  by  Sir  William  Erie  in  his  work  on  Trades 
Unions,  p.  12.  [His  Lordship  read  the  passage 
quoted  by  Hawkins,  J.  on  pp.  720-1,  9up.']  & 
my  opinion,  this  is  a  dear  statement  of  the  lav, 
and  I  have  heard  no  satisfactory  attempt  to 
answer  or  ezplaio  it  away.  It  is  supported  not 
only  by  good  snnse  and  by  those  considerations 
of  justice  and  f airplay  one  would  expect  to  find 
in  any  legal  system,  but  by  a  mass  of  powerful 
authority.  Holt,  C.J.,  in  Keeble  v.  HickeringUl 
(11  Easr.,  574,  n.),  laid  it  down  with  clearness  and 
certainty  that  "  he  that  hinders  another  in  his 
trade  or  livelihood  is  liable  to  an  action  for  bo 
doing."  In  no  subsequent  decision  of  any  oonrt 
has  doubt  been  thrown  upon  the  eff«)ot  of  that 
authority,  or  a  suggestion  made  that  the  weighty 
conclusion  of  Holt,  C.J.  could  with  advantage  to 
our  law  be  reviewed  or  puahed  aside.  The  reas<>n 
it  has  not  b^en  questijned  is  because,  as  I  con- 
ceive, it  i*ested  firmly  on  the  great  common  law 
principle  that  every  man  has  a  right  to  carry  on 
his  trade  without  disturbance.  The  case  of 
Tarleton  v.  M'Gawley  (1  Peake's  N.  P.  270), 
decided  in  1794,  strongly  supports  the  view  that 
such  a  right  was  the  settled  law  of  this  country, 
for  it  was  then  held  that  an  action  lay  against 
the  master  of  a  vessel  for  purposely  firing  a 
cannon  at  negroes,  and  thereby  preveniang  them 
from  trading  with  the  plaiutiff,  and  it  was  pointed 
out  that  "  the  defendant  had  expressed  an  inten- 
tion not  to  permit  any  to  trade  until  a  debt  due 
from  the  natives  to  himself  was  satisfied."  I  need 
not  go  in  detail  through  the  case  of  Lumley  v.  Qye 
(2  E.  &  B.  216)  which  for  nearly  half  a  century 
hds  passed  into  the  regular  current  of  legal 
authority,  and  was  followed  by  Lord  Selbome, 
L.C.,  and  Brett,  L.J.  in  Bowen  v.  Hall  (44  L.  T. 
Rep.  75 ;  6  Q.  B.  Div.  333).  In  the  Mogul  case 
(t)l  L.  T.  Rep.  820 ;  23  Q.  B.  Div.  598)  it  was 
apparently  accepted  as  undoubted  law  that  a 
trader  has  a  right  to  carry  on  his  busine^8  without 
disturbance,  except  in  the  way  of  fair  competition 
Bowen,  L  J.  thnre  says  :  '*  No  man,  whether  trader 
or  not  can  justify  damaging  another  in  his 
commercial  business  by  friud  or  misrepretienta- 
tion.  Intimidation,  obstruction,  and  molestation 
are  forbidden ;  so  is  the  intentional  procurement 
of  a  violation  of  U  dlvidaal  rights,  oontractual  or 
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other,  assuming  always  that  there  is  no  just 
nose  for  it.  The.  intentional  driving  away  of 
eostomers  by  show  of  violence ;  the  obstruction  of 
ftctors  on  the  sta^e  by  preconcerted  hissing ;  the 
ctistiurbance  of  wildfowl  in  decoys  by  the  finngof 
guns;  the  impeding  or  tbreat«*ning  servants  or 
workmen;  the  inducing  persons  under  personal 
oontracts  to  break  their  contracts,  all  are  instances 
of  such  forbidden  acts.''  It  is  worthy  of  note 
that  this  great  judge  refers  expressly  to  the  case 
of  Keehle  v.  HieherinffiU  as  clear  and  accepted 
law,  as  did  Lord  Bramwell  and  Lord  Field  in  this 
Hoose.  The  fact  that  the  plaintiffs  could  make 
no  claim  against  the  GlengaU  Company,  and  that 
what  the  company  did  was,  as  between  them  and 
the  plaintiffs,  not  unlawful,  cannot,  I  think, 
exonerate  the  defendant  from  liability  for  his  own 
wrongful  conduct.  On  the  question  of  the 
evidence  of  "  malice "  in  the  defendant,  I  do  not 
think  I  could  with  advantage  add  anything  to 
what  has  been  so  well  and  so  f  uUy  said  by  the 
Lord  Chancellor.  The  last  case  I  desire  to  refer 
to  is  Temppion  v.  BuB$eU  (69  L.  T.  Bep.  78; 
a893)l  Q.3.  715),  tried  before  Collins,  J.  whose 
direction  was  confirmed  by  the  Court  of  Appeal, 
where  Lord  Esher,  M.B.  gave  it  as  his  opmion 
that  there  was  no  real  £stinotion  between  a 
maUdons  inducement  to  break  a  contract,  and  a 
malicious  induoeoient  not  to  enter  into  new  con- 
tracts of  service.  The  con8«>quenoes  to  a  work- 
man so  treated  are  alike  disastrous ;  he  depends 
for  his  bread  upon  his  existing  and  future  con- 
tracts. To  intimidate  an  employer  into  breaking 
&  contract  with  a  particular  workman,  and  to 
ooeroe  or  maliciously  induce  an  otherwise  wiUing 
employer  not  to  give  him  future  employment,  alike 
does  that  workman  serious  damage  in  his  trade, 
and  prevents  him  from  earning  ms  wages.  The 
object  of  the  wrong-doer  is  the  same  in  each  case. 
Here  the  motive  of  the  defendant  was  founded  on 
the  determination  to  inflict  punishment  on  the 
plaintiffs  for  their  past  action  by  driving  them 
out  of  their  employment.  In  my  opinion  there 
was  evidence  that  the  defendant  acted  without 
legal  excuse  or  justification  in  invading  the  right 
oCthe  plaintiffs  to  exercise  their  calling  without 
hindrance ,  and  there  was  evidence  to  go  to  the 
jvarj  that  the  defendant  intimidated  and  coerced 
or  maliciously  induced  the  Glengall  Iron  Com- 
pany not  to  enter  into  new  contracts  with  the 
plaintiffs.  I  entirely  concur  in  the  conclusion  of 
the  Lord  Chancellor,  and  think  that  the  appeal 
should  be  dismissed. 

Lord  Hbbschbll. — [After  going  through  the 
evidence  his  Lordship  continued :]  I  do  not  think 
that  the  case  can  properly  be  dealt  with  on  the 
aasump^on  that  the  finding  of  the  juiy  involves  a 
finding  that  the  version  of  what  passed  given  by 
the  pUuntiffs'  witnesses  was  the  correct  one.  I 
do  not  share  the  opinion  of  the  learned  judge  that 
the  pcnnt  upon  which  there  wao  a  conflict  of  testi- 
mony has  a  bearing  on  the  question.  The  ques- 
tion is  whether  the  findings  of  the  jury  entitled 
the  plaintiffs  to  judgment.  After  a  careful  and 
prolonged  consideration  of  the  arguments  ad- 
dreaaed  to  your  Lordships  when  the  case  was 
first  presented  at  the  b>ir  of  this  House,  I  arrived 
at  the  conclasion  that  the  question  must  be 
answered  in  the  negative.  I  have  since  care- 
fidly  reconsidered  the  matter  ia  view  of  the 
opinions  expressed  by  the  learned  judges  who 
were  sommoned  on  the  occasion  of  the  second 

Mag.  Ca».— Vol.  XVIII. 


argument,  but  I  have  seen  no  ground  for  chang- 
ing my  opinion.  It  is  to  be  observed,  in  the  first 
place,  that  the  company  in  declining  to  employ 
the  plaintiffs  were,  violating  no  contract ;  they 
were  doing  nothing  wrongful  m  the  eye  of  the  law. 
The  course  which  they  took  was  dictated  b^  self- 
interest;  they  were  anxious  to  avoid  the  mcon- 
venience  to  their  business  which  would  ensue 
from  a  cessation  of  work  on  the  part  of  the  iron- 
workers. It  was  not  contended  at  the  bar  that 
merely  to  induce  them  to  take  this  course  would 
constitute  a  legal  wrong,  but  it  was  said  to  do  so 
because  the  person  inducing  them  acted  mali- 
ciously. Lord  Esher,  M.B.,  declined  in  the  present 
case  to  define  what  was  meant  by  "  maliciously  " ; 
he  considered  this  a  question  to  be  determined 
by  a  jury.  But  if  acts  are,  or  are  not*  unlawful 
and  actionable,  according  as  this  element  of 
malice  be  present  or  absent,  I  think  it  essential 
to  determine  what  is  meant  by  it.  I  can  imagine 
no  greater  danger  to  the  community  than  that  a 
jury  should  be  at  liberty  to  impose  the  penalty 
of  paying  damages  for  acts  which  are  otherwise 
lawful  because  they  choose,  without  any  legal 
definition  of  the  term,  to  say  that  they  are 
malicions.  No  one  would  know  what  his  ri^ht^ 
were.  The  result  would  be  to  put  all  our  actions 
at  the  mercy  of  a  particular  tribunal  whoe>e  view 
of  their  propriety  might  differ  from  our  own. 
However  malice  may  be  defined,  if  motive  be  an 
ingredient  of  it,  my  sense  of  the  danger  would 
not  be  diminished.  The  danger  is,  I  think, 
emphasised  by  the  opinions  of  some  of  the 
learned  judges.  In  a  case  to  which  I  shall  refer 
immediately.  Lord  Esher,  M.B.,  included  within 
his  definition  of  malicious  acts  persuasion  used 
for  the  purpose  "  of  benefiting  the  defendant  at 
the  expense  of  the  plaintiff."  Wills,  J.  thinks 
this  "going  a  great  deal  too  far,"  and  that 
whether  the  act  complained  of  was  malicious 
depends  upon  whether  the  defendant  has,  in 
pursuing  his  own  interests,  '*done  so  by  such 
means  and  with  such  a  disregard  of  his  neighbour 
as  no  honest  and  fair-minded  man  ought  to  resort 
to."  Here  it  will  be  seen  that  malice  is  not  made 
dependent  on  motive.  The  assumed  motive  is  a 
legitimate  oua,  the  pursuit  of  one's  own  interests. 
The  malice  depends  on  the  means  used  and  the 
disregard  of  one's  neighbour,  and  the  test  of  its 
exist^ce  is  whether  these  are  such  as  no  honest 
and  fair-minded  man  ought  to  resort  to.  There 
is  here  room  for  infinite  differences  of  opinion. 
Some,  I  daresay,  applying  this  test,  would  consider 
that  a  strike  by  workmen  at  a  time  damaging 
to  the  employer  or  a  "  lock-out "  by  an  employer 
at  a  time  of  special  hardship  to  the  workmen 
were  such  means  and  exhibited  such  a  disregard 
of  his  neighbour  as  an  honest  and  fair-minded 
man  ought  not  to  resort  to.  Othera  would  be  of 
the  contrary  opinion.  The  truth  is  that  this 
puggested  test  makes  men's  responsibilitjr  for 
their  actions  depend  on  the  fluctuating  opinions 
of  the  tribunal  before  whom  the  case  may  chance 
to  come  as  to  what  a  right-minded  man  ought  or 
ought  not  to  do  in  pursuing  his  own  interests. 
Again,  Cave,  J.  expressed  the  view  that  the  action 
of  the  appellant  might  have  been  justified  on  the 
principles  of  trade  competition  if  it  had  oeen 
confined  to  the  time  when  the  men  were  doing 
iron  work,  but  that  it  "  was  without  just 
cause  or  excuse,  and  consequently  malicious,*' 
inasmuch  as  the  respondents  were  not  at  the 
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time  engsjg^ed  upon  iron  work.  On  the  other 
hand  it  is  eTident,  from  the  reasoning  of 
some  of  the  learned  judges  who  think  the  re- 
Bpondenie  entitled  to  succeed,  that  the^  would 
not  he  prepared  to  adopt  this  distinction,  and 
would  regard  the  act  as  "malicious"  in  either 
case.  The  present  case  was  treated  in  the  court 
helow  as  eoyemed  practically  bj  the  jpreyious 
decisions  of  the  same  court  in  Bowen  ▼.  uM  and 
Temperton  y.  Bussell,  The  former  of  these  cases 
was  an  action  brought  against  the  defendant  for 
malicious^j  inducing  a  person  who  had  entered 
into  a  contract  of  sernoe  with  the  plaintiif  to 
break  that  contract.  It  r^sed,  for  the  first  time 
in  the  Court  of  Ai>peal,  the  question  whether 
LumUy  y.  Oye  was  rightly  decided.  Brett,  L.J. 
deliyered  the  judgment  of  the  court,  in  which 
Lord  Sel borne,  L.G.  concurred.  Lord  Coleridge, 
C.J.  dissenting.  The  law  was  thus  laid  down  in 
the  judgment  of  the  majority  of  the  court: 
"  Merely  to  persuade  a  person  to  break  his  con- 
tract may  not  be  wrongful  in  law  or  fact  as  in  the 
second  case  put  by  Coleridge,  J.  But  if  the  per- 
suasion be  used  for  the  indirect  purpose  of 
injuring  the  plaintiff,  or  of  ben^fitin^  the  defen- 
dant at  the  exp^'Uf^e  of  the  plaintiff,  it  is  a  mali- 
cious act,  whicn  is  in  hiw  and  in  fact  a  wrong  act, 
and  therefore  a  wrongful  act,  and  therefore  an 
actionable  act,  if  injury  ensues  from  it  We  think 
that  it  cannot  be  doubted  that  a  malicious  act, 
such  as  is  aboye  described,  is  a  wrongful  act  in 
law  and  in  fact.*'  This  case  was  followed,  and 
the  yiew  of  the  law  thus  expres^^ed  was  re-ass^-rted 
b^  Lord  Esher,  M.R.  in  Tevn^fH^on  y.  BusseU,  It 
will  be  seen  that  *'  malicioub "  is  here  defined  as 
the  indirect  purpose  of  injuring  the  plaintiff,  or 
of  benefiting  the  defendant  at  the  expense  of  the 

Slaintiff.  It  is  said  that  a  malicious  act  thus 
efined  is  in  law  and  in  fact^  a  wrong  act^  and 
therefore  a  wrongful  act.  I  am  not  sure  that  I 
quite  understand  what  is  meant  by  saying  that  it 
is  "  in  fact "  a  wrong  act,  as  distinguished  from 
its  being  so  in  '*  in  law,*'  and  that  because  so 
wrong  it  is  therefore  wrongful.  I  can  only  under- 
stand it  as  meaning  that  it  is  an  act  morally 
wrong.  The  Jaw  does  not  oeiiainlr  profess  to 
treat  as  a  le^al  wrong  eyery  act  which  may  be 
disapproyed  of  in  point  of  morality ;  but,  further, 
I  cannot  agree  tnat  all  persuasion  where  the 
object  is  to  benefit  the  person  who  uses  the  per- 
sucMion  at  the  expense  of  another  is  morally 
wrong.  Numberless  instances  might  be  put  in 
which  such  persuasion,  which  is  of  constant  oc- 
currenoe  in  the  affairs  of  life,  would  not  be 
regarded  by  any  one  as  reprehensible.  The  judg- 
ment is  grounded  almost  wholly  upon  the  presence 
of  this  element,  that  the  purpose  of  the  induce- 
ment is  to  injure  the  plaintiff  or  to  benefit  the 
defendant  at  bis  expense.  The  fact  that  the  act 
which  is  induced  by  the  persuasion  is  the  breach 
of  a  contract  with  the  plaintiff  is  treated  as  a 
subordinate  matter,  which  without  this  element 
would  not  be  a  wrong  act,  or  an  act  wrongful, 
and  therefore  actionable.  The  motiye  of  the 
person  who  did  the  act  complained  of  was  thus 
treated  as  the  gist  of  the  action.  In  Temperton 
y.  Btueell,  the  further  step  was  taken  by  the 
majoncy  of  the  court — Smith,  L.J.  reserying  his 
opinion  on  the  point — of  asserting  that  it  was 
immaterial  that  the  act  induced  was  not  the 
breach  of  a  contract*  but  only  the  not  entering 
into  a  contract,  proyided   thiat   the   motiye  (3 


desiring  to  injure  the  plaintiff,  or  to  benefit  the 
defendant  at  the  expense  of  the  plaintiff,  was 
present.  It  seems  to  haye  been  rpgarded  as  only  a 
small  step  from  the  one  decision  to  the  other,  and  it 
was  said  that  there  seemed  to  be  no  good  reason 
why,  if  an  action  la^  for  maliciously  inducing  a 
breach  of  contract,  it  should  not  equaUy  lie  for 
maliciously  inducing  a  person  not  to  enter  into 
a  contract.  So  far  from  thinking  it  a  small  step 
from  the  one  decision  to  the  other,  I  think  then 
is  a  chasm  between  th^m.  The  reason  for  a  dis- 
tinction between  the  two  cases  appears  to  me  to  he 
this :  that  in  the  one  case  the  act  procured  was 
the  yiolation  of  a  legal  right,  for  which  the  person 
doing  the  act  which  injured  the  plaintiff  could  be 
sued,  as  well  as  the  person  who  procured  it*,  whilst 
in  the  other  casH  as  no  legal  right  was  yiolated  bj 
the  person  who  did  the  act  from  which  the  plain- 
tiff suffered,  he  would  not  be  liable  to  be  sued  in 
respect  of  the  act  done,  whilst  the  person  who 
induced  him  to  do  the  act  would  be  liable  to  an 
action.  I  think  this  was  an  entirely  new  departure. 
A  study  of  the  case  of  LuniUy  y.  Oye  ha«  satis- 
fied me  that  in  that  ca-e  a  majority  of  the  court 
regarded  the  circumstance  that  what  the  defen- 
dant procured  was  a  breach  of  contract  as  the 
essence  of  the  cause  of  action.  It  is  true  that 
the  word  "  maliciously  "  was  to  be  found  in  the 
declaration  the  yalidity  of  which  was  then  under 
consideration,  but  I  do  not  think  that  the  learned 
judg^H  regarded  the  allegation  as  inyolring  the 
nece8»>ity  of  proring  an  evil  motiye  on  the  part  of 
ihe  defendant,  but  merely  as  implying  that  the 
defendant  had  wilfully  and  knowingly  procured  a 
breach  of  contract.  Indeed,  Crompton,  J.  appears 
to  me  to  indicate  this  in  express  terms.  He  sajs : 
•*  It  must  now  be  considered  clear  law  that  a 
person  who  wrongf  uiy  and  maliciously,  or,  which  is 
the  same  thing,  with  notice  interrupts  the  relatioQ 
subsisting  between  master  and  seryant  by  pro- 
curing the  servant  to  depart  from  the  master's 
service,  or  by  harbouring  and  keeping  him  as 
servant  after  he  has  quitted  it*  and  during  the 
time  stipulated  for  as  the  period  of  servioe, 
whereby  the  master  is  injured,  commits  a  wronfffal 
act,  for  which  he  is  responsible  at  law."  He  uien 
proceeds  to  consider  whether  the  same  law  is 
applicable  to  a  contract  for  future  service  in  the 
case  of  a  theatrical  singer.  Erie,  J.  said :  "  The 
authorities  are  numerous  and  uniform  that  an 
action  will  lie  by  a  master  against  a  person  who  pro- 
cures that  a  servant  shall  unlawfully  leave  his  ser- 
vice. The  principle  inyolved  in  these  ca^es  oom- 
prisee  the  present,  for  there  the  right  of  action  in 
the  master  arises  from  the  wrongful  act  of  the  de- 
fendant in  procuring  that  the  person  hired  should 
break  his  «-ontract  by  putting  an  end  to  the 
relation  of  employer  and  employed."  Nuba  word, 
be  it  observed,  is  said  about  the  motive  as  con- 
stituting an  element  in  the  wrongful  act.  This 
is  made,  if  possible,  clearer  by  the  answer  which 
the  learned  judge  gives  to  the  objection  that  this 
class  of  actions  for  procuring  the  breach  of  a 
contract  of  hiring  rested  upon  no  principle,  and 
ought  not  to  be  extended  beyond  the  oases  thereto- 
fore decided  relating  to  trade,  manufacture,  oi' 
household  service.  "  The  answer,"  said  the  leaned 
judge,  "  appears  to  me  to  be  that  the  olaas  of 
cases  referred  to  rests  upon  the  principle  that  the 
procurement  of  the  yimation  of  the  right  is  a 
cause  of  action,  and  that  when  this  principle  is 
applied  to  a  violation  of  a  right  arising  upon  a 
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contract  of  hiring  the  nature  of  the  service  con- 
tracted for  is  immaterial.*'  I  *  think  the  yiew  of 
Wightman,  J.  was  substantiallT  the  same.  He 
relies  much  upon  the  case  of  Winsmore  ▼.  Oreen- 
baide  (WiUes  577).  In  relation  to  that  case  he 
flays :  "It  was,  prima  facie,  an  unlawful  act  of 
the  wife  to  five  apart  from  her  husband,  and  it 
was  unlawful,  and  therefore  tortious  in  the  defen- 
dant to  procure  and  persuade  her  to  do  an  un- 
lavfol  act,  and  as  damage  to  the  plaintiff  was 
thereby  occasioned,  an  action  on  the  case  was 
held  maintainable.  This  case  appears  to  me  to 
be  an  exceedingly  strong  authority  in  the 
plaintifTs  favour.  It  was  undoubtedly^prima 
/octe,  an  unlawful  act  on  the  pai*t  of  Miss  W  a^ner 
to  break  her  contract,  and  therefore  a  tortioos 
act  of  the  defendant  maliciously  to  pi'ocure  her 
to  do  80."  It  is  true  the  learned  judee  here  uses 
the  word  "  maliciously,"  but  I  think  he  means  no 
more  by  this  than  "  wilfully  and  knowing  that  he 
was  procuring  an  unlawful  act."  The  essence  of 
the  tort  was  manifestly  regarded  by  the  learned 
iadee  as  the  procuring  one  person  to  do  an  un- 
lawnil  act  to  the  injury  of  another.  In  Winsmore 
▼.  Qreenbank,  upon  wmch  the  learned  judge  relied 
as  a  strong  authority  in  support  of  the  plaintiff's 
case,  there  was  not  even  an  allegation  of  malice. 
The  allegation  was  that  the  derondant  "  unlaw- 
foUy  and  uuiustly  *'  procured  a  wife  not  to  return 
to  her  husband,  whereby  he  was  damoified. 
Wilies,  C.J.,  in  his  judgment,  said,  in  answer  to 
objections  that  were  taken  to  the  pleadings, 
"It  must  be  an  unlawful  procuring,  and  it 
need  not  be  shown  on  the  pleadings  how 
it  is  unlawful.  It  was  said  tliat  it  was 
necessary  for  the  plaintiff  to  add  'by  false 
insinuations,'  but  it  is  not  material  to  add 
whether  they  were  true  or  false.  If  they 
were  true,  and  by  means  of  them  the  defendant 
pf-rsuaded  the  plaintiff's  wife  to  do  an  unlawful 
act,  it  was  unlawful  in  the  defendant."  Up-  >n  a 
review,  then,  of  the  judgments  in  LunUey  v.  Oye, 
I  am  satisfied  that  the  procuring  what  was 
described  as  an  unlawful  act,  namely,  a  breach  of 
contract,  was  regarded  as  the  gist  of  the  action. 
I  think  the  judgment  would  have  been  precisely 
tbe  same  if,  instead  of  the  word  "  maliciously, 
the  words  "  wilfully  and  with  notice  of  the  con- 
tract," had  been  found  in  the  declaration.  Ev*'ry 
word  of  the  reasoning  of  the  thr^e  learned  judges 
would  have  been  equally  applicable  to  that  case. 
I  am  not  concerned  now  to  inquire  whether  the 
decision  in  Lumley  v.  Ghye  was  right.  I  admit 
the  force  of  the  reaitons  given  by  the  learned 
judges  for  holding  that  an  action  lie&  not  only 
against  a  person  who  breaks  a  contract,  but 
against  anyone  procuring  a  breach  of  contract  to 
the  detriment  of  the  plaintiff.  There  are,  how- 
ever, arguments  the  other  way,  and  I  must  not  be 
miderstood  as  expressing  an  opinion  one  way  or 
the  or  her  whether  such  an  action  can  be  main- 
tained. It  is  certainly  a  general  rule  of  our  law 
that  an  act  prima  fade  lawful  is  not  unlawful 
and  actionable  on  account  of  tbe  motive  which 
^ctated  it.  I  put  aside  th«)  case  of  conspiracy, 
which  is  anomalous  in  more  than  one  respect. 
It  has  recently  been  held  in  this  House  in  the 
case  of  The  Mayor  of  Bradford  v.  Picklee  (73 
L.  T.  Uep.  353 ;  (1895)  A.  G.  587)  that  acts  done 
by  the  defendant  upon  his  own  land  were  not 
actionable  when  they  were  within  his  legal  rights, 
etvn  though  his  motive  were  to  prejudice  his 


neighbour.  The  language  of  the  noble  and  learned 
Lords  was  distinct.  Lord  Halsbonr  said :  ''  This 
is  not  a  case  where  the  state  of  mind  of  the 
person  doing  the  act  can  affect  the  right.  If  it 
was  a  lawful  act^  howevei*  ill  the  motive  be,  he 
had  a  right  to  do  it.  If  it  was  an  unlawful  act, 
however  good  the  motive  might  be,  he  would  have 
no  right  to  do  it."  The  statement  was  confined 
to  the  class  of  case  then  before  the  House,  but  I 
apprehend  that  what  was  said  is  not  applicable 
only  to  rights  of  property,  but  is  equally  appli- 
cable to  the  exercise  by  an  individual  of  his  other 
rights.  The  common  law  on  the  subject  was 
emphatically  expressed  by  Parke,  B.  in  delivering 
the  judgment  of  the  coui*t  in  Stevenson  v. 
Newnham  (13  G.  B.  285).  In  that  case  the  ques- 
tion was  whether  a  declaration  was  good  which 
averred  that  the  defendant  "  maliciously "  dis- 
trained for  more  rent  than  was  due.  It  was  held 
that  the  allegation  of  malice  did  not  make  it 
g^ood.  Parke,  B.  said :  '*  An  Act  which  does  not 
amount  to  a  l<»gal  injury  cannot  be  actionable 
because  it  is  done  with  a  bad  intent."  More 
than  one  of  the  learned  judges  who  were  sum- 
moned refers  with  approval  U)  the  definition  of 
malice  by  Bay  ley,  J.  in  the  case  of  Bromage  v. 
Prosser  (4  B.  &  G.  2i7):  "Malice  in  common 
acceptation  of  the  term  means  ill. will  against  a 
person,  hue  in  its  legal  sense  it  means  a  wrongful 
aot  done  intentionally  without  just  cause  or 
excuse."  It  will  be  observed  that  this  definition 
eliminates  motive  altogether.  It  includes  only 
''wrongful"  acts  intentionally  done.  I  may 
remark  in  passing  that  I  am  quite  unable  to  see 
how  tbe  definition  assists  the  respondents.  It  seems 
to  me  to  tell  the  other  way.  In  the  present  case 
the  contention  is  that  the  malicious  motive  makes 
"  wrongful "  an  act  that  otherwise  would  not  be 
so.  It  may  be  convenient  here  to  refer  to  Qreen 
V.  The  General  Omnibus  Company  (7  G.  B.  N.  S. 
290),  which  was  relied  on  as  showing  that  a 
malicious  motive  may  make  actionable  acts  other- 
wise innocent.  In  my  opinion  it  affords  no 
support  to  such  a  proposition.  Acts  were  charged 
in  the  declaration  which  manifestly  interft-red 
with  the  plaintiff  in  tbe  free  use  of  the  highway 
to  which  ne  W/is  entitled.  The  declaration  averred 
that  he  was  obstructed  in  tbe  use  of  it.  It  was 
demurred  to  on  the  ground  that  a  corporation 
could  not  be  guilty  of  malice,  and  that  this  was 
of  the  essence  of  the  cause  of  action.  The  deci- 
sion was  only  that  the  declaration  was  good^ 
It  WHS  held  that  a  malicious  motive  was 
essential.  Erie,  G.J.  in  deliverini<  the  judg- 
ment of  the  court,  stated  as  the  grounds 
of  the  demurrer  that  the  declaration  charged 
"a  wilful  and  intentional  wrong,"  and  that  the 
defendants  being  a  corporation  could  not  be  guilty 
of  such  a  wrong.  He  obviously  gave  the  aver- 
ment of  malice  the  meaning  attriouted  to  it  by 
Bayley,  J.  in  the  case  just  referred  t^o,  namely, 
that  tre  wrongful  acts  were  dooe  intentionally. 
Great  stress  was  laid  at  the  bar  on  the  circum- 
stance that  in  an  sctionfor  maliciously  and  with- 
out reasonable  and  probable  cause  putting  in 
motion  legal  process  an  evil  motive  is  an  essential 
ingredient.  I  have  always  understood,  and  I 
thmk  it  has  been  the  general  understanding,  that 
this  was  an  exceptional  case.  The  person  against 
whom  proceediiigs  have  been  initiated  without 
reasonable  and  probable  cause  is  jorimd  facie 
wronged.    It  might  well  have  been  neld  that  an 
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action  always  lay  for  thus  putting  the  law  in 
motion.  Bat  I  apprehend  that  the  person  takinff 
proceedings  was  saved  from  liahilitj  if  he  acted 
in  good  faith,  because  it  was  thought  that  men 
might  otherwise  be  too  much  deterred  from 
enforcing  the  law,  and  that  this  wonld  be  dis- 
advanta^Bons  to  the  public.  Some  of  the  learned 
judges  cite  actions  of  libel  and  slander  as  instances 
in  which  the  legal  liability  depends  on  the  pre- 
sence or  absence  of  malice.  1  think  this  a  mis- 
take. The  man  who  defames  another  by  false 
allegations  is  liable  to  an  action,  however  good 
his  motive,  and  however  honestly  he  believ^  in 
the  statement  he  made.  It  is  trae  that  in  a 
limited  class  of  cases  the  law,  nnder  certain  cir- 
cumstances, regards  the  occasion  as  privileged, 
and  exonerates  the  person  who  has  made  false 
defamatory  statements  from  liability  if  be  has 
made  them  in  good  faith.  But  if  there  be  not 
that  duty  or  interest  which  in  law  creates  the 
privilege,  then,  though  the  person  making  the 
statements  mav  have  acted  from  the  bmt  of 
motives,  and  felt  it  his  duty  to  make  them,  he  is 
none  the  less  liable.  The  gist  of  the  action  is  that 
the  statement  was  false  and  def amatoiy.  Because 
in  a  strictly  limited  class  of  oases  the  law  allows 
the  defence  that  the  statements  were  made  in 
^ood  faith,  it  seems  to  me,  with  all  deference, 
illogical  to  affirm  that  malice  constitutes  one  of 
the  elements  of  the  torts  known  to  the  law  as 
libel  and  sbmder.  Bot  even  if  it  could  be  estab- 
lished that  in  cases  falling  within  certain  weU- 
defined  categories,  it  is  settled  law  that  an  evil 
motive  renders  actionable  acts  otherwise  innocent, 
that  is  surely  far  from  showing  that  such  a 
motive  always  makes  actionable  acts  prejudicial 
to  another  which  are  otherwise  lawful,  or  that  it 
does  so  in  cases  like  the  present  utterly  dissimilar 
from  those  within  the  categoriee  referred  to.  The 
question  raised  by  the  decision  under  api>eal  is 
one  of  vast  importance  and  wide-reaching  conse- 
quenoes.  In  Temperton  v.  BiueeU  it  was  held  that 
tne  principle  of  Jbumley  v.  Oye  and  Bcwen  v.  HaU 
was  not  confined  to  breaches  of  contract  of 
service,  but  applied  to  breaches  of  any  contract. 
The  law  laid  down  in  Bowen  v.  HaU  in  terms 
applies  to  all  contracts,  and  I  quite  agree  that  the 
nature  of  the  contract  can  make  no  difference. 
If  the  judgment  under  appeal  is  to  stand,  and  the 
fact  that  flie  act  procuraa  was  unlawful  as  being 
a  breach  at  contract  be  immaterial,  it  follows  that 
every  person  who  persuades  another  not  to  enter 
into  any  contract  with  a  third  person  may  be  sued 
b^  that  third  person  if  the  object  were  to  benefit 
himself  at  im  expense  of  such  person.  Such  a 
case  is  within  the  very  words  employed  in  Bawen 
V.  HaU  as  applied  in  the  present  judgment.  I  do 
not  think  it  possible  to  maintain  such  a  proposi- 
tion. It  would  obviously  apply  where  one  trader 
induced  another  not  to  contract  with  a  third 
person  with  whom  he  was  in  negotiation,  but  to 
make  the  contract  with  himself  instead,  a  pro- 
ceedmg  which  occurs  every  day,  and  the  legiti- 
macy of  which  no  one  would  question.  Yet  it  is 
within  the  very  language  used  in  Bowen  v.  HaU. 
He  induoos  a  person  not  to  enter  into  a  contract 
with  a  third  person,  and  his  object  is  to  benefit 
himself  at  the  expense  of  the  person  who  would 
otherwise  have  ootained  the  contract,  and  thus 
necessarily  to  injure  htm  by  depiiving  him 
of  it.  It  was  said  at  the  bar  that  there  was  an 
exception  in  fovour  of  trade  competition.    I  know 


of  no  ffround  for  saying  that  such  an  ext-rdM  of 
individual  right  is  treated  with  exceptional  favour 
by  the  law.  But  it  is  possible  to  give  many  illus- 
trations to  which  no  such  answer  would  apply.  I 
E've  one :  A  landowner  persuades  another  to  sell 
m  a  piece  of  land  for  which  a  neighbour  is 
negotiating.  It  is  so  situated  that  it  wOl  improTS 
the  value  of  the  property  of  whichever  of  them 
obtains  it.  His  motive  is  to  benefit  hioiself  at  hie 
neighbour's  expense  ;  he  induces  the  owner  oi  tbe 
land  not  to  contract  with  his  neighbour.  The 
case  is  within  the  terms  of  the  judgment 
in  Bowen  v.  HaU,  Would  it  be  possible  to 
contend  that  an  action  lay  in  sucm  a  case? 
If  the  fact  be  that  malice  is  the  giat  of  the 
action  for  inducing  or  procuring  an  act  to  he 
done  to  the  prejudice  of  another,  and  not  that  the 
act  induced  or  procured  is  an  unlawful  one  as 
being  a  breach  of  contract  or  otherwise,  I  can 
see  no  ponsible  ground  for  confining  the  action  to 
cases  in  which  the  thing  induced  ia  the  not  enter- 
ing into  a  contract.  It  se^-ms  to  me  that  it  must 
equally  lie  in  the  case  of  every  lawful  act  which  one 
man  induces  another  to  do  where  his  purpose  is  to 
injure  his  neighbour  or  to  benefit  himself  at  hi« 
expense.  I  cannot  hold  that  such  a  propoaiti<m 
is  tenable  in'^principle,  and  no  authority  is  to  be 
found  for  it.  I  should  be  the  last  to  suggest  that 
the  fact  that  tbtre  was  no  precedent  was  in  all 
cases  conclusive  against  the  right  to  maintun  an 
action.  It  is  the  function  of  the  courts  to  apply 
established  legal  principles  to  the  changing 
eiroumstances  and  conditions  of  human  life.  Bat 
the  motive  of  injuring  oue's  neighbour  or  of 
benefiting  oneself  at  his  expense  is  as  old  as 
human  nature.  It  must  for  oenturiee  have  mofed 
men  in  countless  instances  to  pen-uade  others  to 
do  or  to  refrain  from  doing  particular  acts.  Tbe 
fact  that  under  such  drcumstancee  no  authority 
for  an  action  founded  on  these  elements  has  been 
discovered,  does  go  far  to  show  that  such  an 
action  cannot  be  maintained.  I  think  these  con- 
siderations (subjt-ct  to  a  point  which  I  will 
presently  discuss)  sufficient  to  show  that  the 
present  action  cannot  be  maintained.  It  is  said 
that  the  statement  that  the  defendant  would  call 
men  out,  if  made,  was  a  threat.  It  is  thid  aspect 
of  the  case  which  has  obviously  greatly  influenced 
some  of  the  learned  judges.  Sawkms,  J.  says 
that  the  defendant  without  excuse  or  justification 
"  wilfully,  unlawfully,  unjustly,  and  tynamically 
invaded  the  plaintiffs'  right  by  intimidating  and 
coercing  their  employers  to  deprive  them  of  their 
present  and  future  employment,"  and  that  the 
plaintiffs  are  therefore  entitled  to  maintain  this 
action.  But  **  excuse  or  justification "  is  only 
needed  where  an  act  is  prima  facie  wrong- 
ful. Whether  the  defendant's  act  was  so  is 
the  matter  to  be  determined.  To  say  that  the 
defendant  acted  "  unlawfully,"  is  with  all  respect 
to  beg  the  question  which  is  whether  he  did  so  or 
not  P  To  describe  his  acts  as  unjust  and  tjmor 
nicaJ  proves  nothing,  for  these  epithets  may  he, 
and  are,  in  popular  language  constantly  applied 
to  acts  which  are  within  a  man's  riffhts,  and  nn- 
Questionably  lawf  uL  In  my  opinion,  uieee  epithets 
do  not  advance  us  a  step  towards  the  answer  to 
the  question  which  has  to  be  solved.  The  pro- 
position is,  therefore,  reduced  to  this,  that  the 
appellant  invaded  the  plaintiffs'  right  by  intimi- 
dating  and  coerein^  their  employers.  In  another 
passage,  in  his  opinion,  the  learned  judge  says 
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tbai  there  is  no  aathoritj  for  the  propositioii  that 
to  render  threats,  menaoee,  intimidation,  or 
ooeroion  available  as  elements  in  a  caiue  of 
action,  thej  must  be  of  such  a  character  as  to 
create  fear  of  personal  yiolenoe.  I  quite  agren 
with  this.  The  threat  of  violence  to  property  is 
equally  a  threat  in  the  eye  of  the  law.  And  many 
other  instances  miffht  be  given.  On  the  other 
hsnd,  it  is  undeniable  that  the  terms  **  threat." 
"comicni,"  and  even  "intimidation"  are  often 
applied  in  popular  language  to  utterances  which 
aie  quite  lawful  and  give  rise  to  no  liability  either 
civil  or  criminal.  They  mean  no  more  than  this, 
that  the  so  called  threat  puts  pressure,  and  per- 
hape««ztreme  pressure  on  the  person  to  whom  it 
19  addressed,  to  take  a  particular  course.  Of  this 
again, numberless  instances  might  be  given.  Even 
then,  if  it  can  be  said  without  aouse  of  languages 
that  the  employers  were  "intimidatea  and 
coerced'*  by  the  appellant,  even  if  this  be  in  a 
certain  sense  true,  it  by  no  means  follows  that  he 
committed  a  wrong  or  is  under  any  legal  liability 
for  his  act.  Everywing  depends  on  the  nature  of 
the  representation  or  statement  by  which  the 
pressure  was  exercised.  The  law  cannot  regard 
the  act  differently  because  you  choose  to  call  it  a 
threat  or  coercion  instead  of  an  intimation  or 
warainff.  I  understood  it  to  be  admitted  at  the 
bar  and  it  was  indeed  stated  by  one  of  the  learned 
lodges  in  the  Court  of  Appeal,  that  it  would  have 
been  perfectly  lawful  for  all  the  ironworkers  to 
leave  their  employment  and  not  to  accept  a  sub- 
sequent engagement  to  work  in  the  company  of 
the  plaintiffs.  At  all  events  I  cannot  doubt  that 
this  would  have  been  so.  I  cannot  doubt  either 
that  the  appellant  or  the  authorities  of  the  union 
would  equally  have  acted  within  his  or  their 
rights  if  he  or  they  had  '*  called  the  men  out." 
They  were  members  of  the  union.  Tt  was  for 
them  to  determine  whether  they  would  become 
60  or  not,  and  whether  they  wou^d  follow  or  not 
follow  the  instructions  of  its  authoriti  3S,  though  no 
doubt  if  they  had  refused  to  obey  any  instructions 
which,  under  the  rules  c»f  the  union  it  was  compe- 
tent for  the  authorities  to  give,  they  might  have 
bet  the  benefits  they  derived  from  memDership. 
It  is  not  for  your  Lordships  to  express  any 
ofnnion  on  the  policy  of  traoe  unions,  member- 
anip  of  which  may  undoubtedly  influence  the 
action  of  those  who  have  joined  them.  They  are 
now  recognised  by  law ;  there  are  combinations  of 
employers  as  well  as  of  employed.  The  members 
of  these  unions,  of  whichever  class  they  are  com- 
posed, act  in  the  interest  of  their  class.  U  they 
rescMito  unlawful  acts  they  may  be  indicted  or 
toed.  If  they  do  not  resort  to  unlawful  acts  they 
aze  entitled  to  further  their  interests  in  the 
maoner  whidi  seems  to  them  best  and  most 
likely  to  be  effectuaL  If  then,  the  men  had 
ceased  to  work  for  the  company  either  of  their 
own  motion,  or  because  they  were  "  called  out^" 
and  the  company  in  order  to  secure  their  return 
bad  thonght  it  expedient  no  longer  to  employ  the 
plaJTttifFs  tiM*y  could  certainly  have  maintained  no 
acticm.  Tet  the  damage  to  them  would  have 
been  just  the  same.  The  employers  would  have 
been  subjected  to  precisely  the  same  "  coercion  and 
intimidation,'*  save  that  it  was  by  act  and  not  by 
prospect  of  the  act;  th^  would  have  yielded  in 
preeisely  the  same  way  to  the  pressure  put  upon 
them,  and  been  aotna  ed  by  the  same  motive,  and 
the  aim  of  those  who  exercised  the  pressure  would 


have  been  precisely  the  same.  The  only  difference 
would  have  been  the  additional  resiQt  that  the 
company  also  might  have  suffered  loss.  I  am 
quite  unable  to  conceive  how  the  plaintiffs  can 
have  a  cause  of  action,  because,  instead  of  the 
iron  workers  leaving  either  of  their  own  motion, 
or  because  they  were  called  out,  there  was  an 
intimation  beforehand  that  either  the  one  or  the 
other  of  these  courses  could  be  pursued.  The 
iron  workers  were  employed  on  the  terms  that  they 
might  If  ave  at  the  close  of  any  day,  and  that,  on 
the  other  hand,  the  employers  might,  if  they  saw 
fit,  then  discharge  them.  The  company  had 
employed  the  men,  knowing  that  they  were 
members  of  the  union,  and  they  had  on  one  occa- 
sion, at  least,  dealt  with  the  appellant  as  its 
delegate.  They  had  no  ground  lor  complaint  if 
the  mea  left,  as  they  were  by  contract  entitled  to 
do,  whether  the  men  left  of  their  own  motion,  or 
followed  the  instructions  of  their  union  leaders. 
It  is  said  that  the  company  were  in  the  power  of 
the  men,  because  of  the  business  loss  to  which  the 
withdrawal  of  the  men  would  subject  them.  But 
to  what  was  this  due,  if  not  to  the  act  of  the  com- 
pany themselves  in  employing  these  men  under  a 
contract  which  either  party  might  any  day  deter- 
mine  ?  Under  such  circumstances,  to  compare  the 
act  of  the  company  to  that  of  the  traveller  who,  on 
apistolbeiDg  presented  to  his  head,  hands  his  purse 
to  the  highwayman,  appears  to  me  gp:otesque.  The 
object  which  the  appellant  and  the  iron  workers 
had  in  view  was,  that  they  should  be  freed  from 
the  presence  of  men  with  whom  they  dislike  work- 
ing,  or  to  prevent  what  they  deemed  an  unfair  in- 
tenerence  with  their  rights  by  men  who  did  not 
belong  to  their  craft  doing  the  work  to  which  they 
had  fa^en  trained.  Whether  we  approve  or  disap- 
prove of  such  attempted  trade  restrictions,  it  was 
entirely  within  the  right  of  the  iron  workers  to 
take  any  steps,  not  unlawful,  to  prevent  any  of 
the  work  which  they  regarded  as  legitimately 
theirs  being  intrusted  to  other  hands.  Some 
stress  was  laid  in  the  court  below  upon  the  fiict 
that  the  plaintiffs  were  not  at  the  time  in  question 
engaged  upon  iron  work,  although  immediately 
before  that  time  they  had  been  so  employed  else- 
where. This,  it  was  said,  showed  that  the  motive 
of  the  defendant  and  the  iron  workers  was  the 
"  punishment "  of  the  plaintiffs  for  what  they  luid 
previously  done.  I  think  that  the  use  of  the  word 
"  punishment "  has  proved  misleading.  That  word 
does  not  necessarily  imply  that  vengeance  is 
being  wreaked  for  an  act  already  done,  though  no 
doubt  it  is  sometimes  used  in  that  sense.  When 
a  court  of  justice,  for  example,  awards  punish- 
ment for  a  breach  of  the  law,  the  object  is  not 
vengeance.  The  purpose  is  to  deter  the  person 
who  has  broken  the  law  from  a  repetition  of  his 
act,  and  to  deter  other  persons  also  from  commit- 
ting similar  breaches  of  the  law.  In  the  present 
casH  it  was  admitted  that  the  defendant  nad  no 
personal  spite  against  the  plaintiffs.  His  object 
was,  at  the  utmost,  to  prevent  them  in  the  future 
from  doinf^  work  which  he  thought  was  not  within 
their  province,  but  within  that  of  the  ironworkers. 
If  he  nad  acted  in  exactly  the  same  manner  as  he 
did  at  a  time  when  the  plaintiffs  were  engaged 
upon  iron  work,  his  motive  would  have  Iwen 
precisely  the  same  as  it  was  in  the  present  case, 
and  the  result  to  the  plaintiffs  would  have  been  in 
nowise  different.  I  am  unable  to  see,  then,  that 
there  is  any  difference  either  in  point  of  ethics  or 


358 


MAGISTRATES'   CASES. 


H.  OF  L.] 


Allbk  V,  Flood  and  avothbb. 


[H.  OF  L. 


law  between  the  two  cases.  Tbe  iron  workers  were 
no  more  bound  to  work  with  those  whose  presence 
was  disagreeable  to  them  than  the  plaintiffs  were 
bound  to  I'of use  to  work  because  they  found  that 
this  was  the  case.    The  object  which  the  defen- 
dant snd  those  whom  he  represented  had  in  view 
throughout  was  what  they  believed  to  be  the 
interest  of  the  class  to  which  they  belonged.    The 
step  taken  was  a  means  to  that  end.    The  act 
which  caused  the  damage  to  the  plaintiffs  was 
that  of  the  irou  company  in  refusmg  to  employ 
them.    The  company  would  not  subordinate  their 
own  intei'ests  to  the  plaintiffs.    It  is  conceded 
that  they  could  take  this  course  with  impunity. 
Why,  then,  should  the  defendant  be  liable  because 
he  did  not  subordinate   the  interests    of   those 
be  represented   to  the  plaintiffs?    8elf -interest 
dictated  alike  the  act  of  those  who  caused  the 
damage  and  the  act  which  is   found   to   have 
induced  them  to  cause  it.    I  have  been  dealing 
Ao  far  with  the  ground  upon  which  the  judgment 
in  the  court  below  proceeded.  The  learned  counsel 
for  the  respondents,  however,  rested  their  argu- 
ments mainly  upon  a  different  ground,  which  has 
found  favour  with  the  learned  judges,  who  think 
the  plaintiffs  entitled  to  judgment.    It  was  con- 
tended that  the  defendant,  by  the  course  he  took, 
had  interfered  with  the  plaintiffs  in  their  trade  or 
calling,  and  that  this  of  itself  was  an  actionable 
wrong.    In  support  of  this  very  broad  proposition 
reliance  was  mainly  placed  on  the  case  ox  Keeble 
V.    Hickeringill.    The    declaration    charged  the 
defendant    with   firing    a    gun    with    design  to 
damnify  the  plaintiff,  and  frighten  the  wildfowl 
from  his  decoy.    In  the  repoH  (II  East,  574,  n.) 
it    is    staud   that    the    plaintiff    wal   lord    of 
a  manor,    and    had    a  decoy,  and  the  plaintiff 
had  also  made  a  decoy  upon  his  own  ground, 
which    was    next     adjoining    the     defendant's 
ground,    and   there    the    plaintiff    had    decor 
and  other  ducks,  of  which  he  made  profit.    It 
was  held  that  the  action  lay.     In  the  report  in 
1 1  Mod.  75,  this  observation  is  attributed  tx>  Lord 
Holt :  "  Suppose  defendant  had  shot  on  his  own 
ground,  if  he  had  occasion  to  shoot  it  would  be 
one  thing,  but  to  shoot  on  purpose  to  damage  the 
plaintiff  is  anoth*^r  thing,  and  a  wrong.       In 
another  report  Lord  Holt  is  reported  as  saying : 
**  The  action  lies,  for,  first,  using  or  making  a 
decoy  is  lawful ;  secondly,  this  employment  of  his 
ground  for  that  use  is  profitable  to  the  plaintiff, 
as  is  the  skill  and  management  of  that  employ- 
ment.'*^  It  is  anrued  that  this  decision  rests  upon 
the  principle  that  intentional  interference  with 
the  trade  of  another  is  wrongful.    If  it  was  in- 
tended by  the  decision   to   draw  a  distinction 
between  nring  by  the  defendant  on  his  own  land 
when  the  decoy  was  kept   by  the  plaintiff  for 
purposes  of  trade  profit  and  doing  the  same  act 
when  the  decoy  was  kept  for  purposes  of  pleasure 
only,  I  can  fee  no  ground  for  such  a  distinction. 
The  defendant  in  firing  upon  his  own  land  in  such 
a  way  as  to  frighten  the  birds  from  the  plaintiff's 
land,  was  either  acting  within  his  own  rights  or 
not.    If  he  was  not,  he  would  surely  be  liable, 
whether  the   plaintiff  was   using    his  land   for 
pleasure  or  profit.    If  he  was  within  his  rights  he 
would  not  be  liable  in  either  case,  and  I  do  not 
see  how  his  rights  could  depend  on  the  circum- 
stances that   tue   plaintiff  traded  in  ducks  and 
did   not  merely  use  his   decoy  for  purposes  of 
sport,  or  that  he  sold  them,  and  did  not  merely 


use  them  for  oonaumption  by  his  household.   I 
cannot  think  that  the  right  of  action  depended 
on  the  oiroumstanoe  that  the  plaintiff  traded  in 
ducks ;  and  that  there  would  have  been  no  right 
of  action,  all  other  circumstanoes  being  the  same, 
if  he  had  not  done  so.  The  case  may  be  supported, 
and  the   observation  of  Lord  Holt,    which  hu 
b^-en  quoted,  explained  by  the  cironmBtanoe  that 
if  the  defendant  merely  fired  on  his  own  land  in 
the  ordinary  use  of  it,  his  neighbour  could  make 
no  complaint,  whilst,  if  he  was  not  firing  for  any 
legitimate  purpose,  connected  with  ihe  ordinary 
use  of  land,  be  might  be  held  to  commit  a  nui- 
sance.   In  this  view  of  it,  Keeble  v.   Hicker%%fUl 
has,  of  course,  no  bearing  on  the  prseent  cane. 
It  is,  however,  treated  in  their  opinioos  by  the 
majority  of  the  learned  judges  as  eetablishmg  the 
wide  and  far- reaching  proposition  that  e*  erf  man 
has  a  right  to  punne  his  trade  or  calling  without 
molestation  or  obstruction*  and  that  anyone  who, 
by  any  act,  though  it  be  not  otherwise  unlawful, 
molests  or  obstructs  him,  is  guilty  of  a  wrong, 
unless  he  can  show  lawful  justification  or  ezeoae 
for  so  doing.    The  case  of  Keeble  ▼.  HtdoerimgiU 
was  decidea  about  two  centuries  ago ;  but  I  cannot 
find  that  it  has  ever  been  treated,  unless  it  he 
quite  recently,  as  establishing  the  broad  general 
proposition  alleged.    No  such  proposition  is  to  he 
found  stated,  so  far  as  I  am  aware,  as  the  groond 
of  any  decision,  or  in  any  standard  text-book  of 
the  English   law.     In  Smith's  Leading  Gases, 
which  were   selected,  and   the    notee  on  them 
written  by  one  of  the  most  eminent  lawyers  of 
his  day,  the  case  of  Keeble  v.  UickeringiU  is  not 
even  referred  to.    And  the  first  editors  of  the 
work,  after  Air.  J.  W.  Smith's  death,  Willes  and 
Keating,  JJ.,  lawyers  on  whose  eminence  it  i» 
unnecessary  to  dilate,  equally  passed  it  by  without 
notice.    I'  the  view  taken  by  the  majority  of  tiie 
learned  judges  whose  opinions  were  given  at  the 
bar,  be  contact,  Keeble  v.  HickerinpU  ought  to 
hax  e  been  itself  treated  as  a  leading  case.    It  has 
not,  a«  I  believe,  been  an  authority  on  which  sah- 
sequent  decisions  have  been  based,  except  in  cases 
r«-lating   to   the  disturbance  of   deooys  of  wild 
birds,  it  is,  nevertheless,  suggested  by  the  learned 
judges  that  it  embodies  the  principle  on  which 
many  subsequent  cases  have  been  deluded,  tfaosgh 
it  was  not  refered  to,  and  the  j  udges  who  pronounced 
the  judgment*  were  apparently  unconscious  of  the 
authority  they  are  said  to  have  followed.     It 
in  remarkable  that    amongst    these   cases  are 
Luniley  v.  €^ye  and  Bowen  v.  HdU  which  I  have 
already  discussed.    They  are  said  by  several  of 
the  judges  to  rest  on  the  principle  established  in 
Keeble    v.    Hickeringill.    Some   of    the   judges, 
indeed,  criticise  adversely  the  grounds  upon  which 
these  cases  were  decidea,  and  intimate  that  the/ 
can  only  be  supported  on  the  ground  taken  by 
Lord  Holt  in  Keehle  v.  HiekeringiU.    That  case 
however  was  not  cited  by  the  counsel  who  argned 
LunUey  v.  Ghte  or  J^otoen  v.  Hall,  or  by  any  of  the 
judges  who  decided  them.    If  it  establishes  tbi 
proposition  contended  for,  it  is  astonishing  that 
those  very  learned  and  distinguished  judges  wsm 
unaware  of  any  such  legal  propo'-ition,  and  instead 
of  taking  this  short  cut  to  their  decision,  bsKsd 
it  upon  elaborate  reasoning  entirely  unconnected 
with  it.    Great  reliance  was  placed  by  the  respon- 
dents on  certain  dicta  of  Holt,  G.J.  in  Keeble  v. 
HickerinailL    That  learned  judge  is  reported  to 
have  said  that  if  a  yiolent  or  malioaous  act  is  dons 
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(o  a  ma&'a  oocvpatioii,  pTofemion,  or  way  of  netting 
a  liTelihood,  an  action  lies  in  all  cases.  And  he 
g Tea  the  following  illostrations :  "If  H.  should 
lie  in  the  way  with  gons  and  fright  boys  from 
0Daig  to  school,  and  their  parents  would  not  let 
them  go  thither,  that  sohoounaster  would  hare  an 
action  for  loss  of  his  scholars.  A  man  hath  a 
market  to  which  he  hath  toll  of  horses  sold,  a  man 
is  bringing  his  horse  to  market  to  sell,  a  stranger 
hinders  and  obstructs  him  from  going  to  the 
market^  an  action  lies,  because  it  imports  damage. 
Again  an  acti<»i  on  the  case  lies  against  one  that 
bT  threats  frightens  away  his  tenants  at  wilL*'  In 
aU  these  cases  I  think  the  Chief  Justice  was 
referrmg  to  acts  in  themselves  wrongful.  Firing 
gnoa  in  such  a  manner  as  to  terrify  persons 
lawfully  passing  along  the  highway  would,  I  take 
it,  be  an  offence.  And  the  other  ill  ustrations  given 
import,  I  think,  that  the  obstruction  and  frighten- 
ing were  of  such  a  character  as  to  be  unlawful, 
quite  independentlr  of  the  motives  which  led  to 
^em.  The  oaHO  otCarringtan  ▼.  Taylor  (11  East 
571  was  also  relied  on  by  t.he  respondents.  It  is, 
I  believe,  the  only  case  which  has  been  expressly 
baaed  on  Keeble  v.  HieheringilL  The  plaintiff 
there  possessed  an  ancient  decoy,  and  the  defen- 
dant sought  his  livelihood  by  shooting  wildfowl 
from  a  boat  on  the  water,  for  which  boat,  with 
small  arms,  he  had  a  licence  from  the  Admiralty 
for  fishing  and  coasting  along  the  shores  of  Essex. 
The  decoy  was  near  a  salt  creek  where  the  tide 
ebbs  and  flows.  The  only  proof  of  disturbance  of 
the  decoy  by  the  defendant  was  that,  being  in 
his  boat  shooting  wildfowl  in  a  part  of  the  open 
creek,  he  had  fired  his  fowling  piece,  first  within 
a  quarter  of  a  mile  of  the  decoy  and  afterwards 
within  200  yards  of  it  and  had  killed  several 
widgeons.  The  judge  left  these  facts  to  the  ju'^ 
as  evid^Koe  of  a  wilf  iu  disturbance  of  the  plaintiffs 
deoo^  by  the  defendant.  The  jury  returned  a 
verdict  of  40a.  damacres  and  the  Court,  on  a 
motion  for  a  new  trial,  refused  to  disturb  the 
verdict.  They  gave  no  reason  for  their  judgment. 
Unless  a  decoy  poesessee  some  peculiar  privileges 
in  the  eye  of  the  law,  -I  confess  myself  quite 
nnable  to  understand  why  the  defendant  was 
liable  to  an  action  or  was  not  within  his  rights 
in  shooting  the  wild  fowl  at  the  place  he  did  for 
the  purpoee  of  gaining  a  livelihood,  which  is 
arated  to  have  been  his  object.  In  any  case,  the 
dedsion  affords  no  support  to  the  contention  now 
under  consideration.  For  there  was  no  allegation 
that  the  plaintiff  traded  in  wildfowl;  "great 
profits  and  advantages,"  in  pleader*s  language, 
might  well  have  accrued  to  him  without  his  doing 
ao.  And  tnere  was  no  proof  that  he  did  so. 
Although  some  of  the  learned  judges  who  support 
the  judgment  below  rely  on  this  case,  one  at  least 
thinks  it  bad  law.  The  case  is  important  as 
showing,  as  I  think  it  clearlr  does,  that  the  judges 
of  the  Court  of  King*s  Bench  in  1809  did  not 
regard  the  judgment  in  Keeble  v.  HiehenngiU  as 
founded  on  interference  with  trade  or  dependent 
ott  the  presence  of  malice.  I  turn  now  to  the 
other  cases  relied  <hi  by  the  learned  judges  in 
aapport  ci  the  proposition  on  which  they  found 
their  conclusion  in  favour  of  the  respondents, 
whieh  are  said  to  have  been  decided  upon  the 
principle  embodied  in  Keeble  y.  Hickeringill, 
Amoi^t  the  earliest  of  these  is  Oa/rret  v.  Taylor 
(Gro.  Jac.  567).  '  The  declaration  alleged  that  the 
was  a  mason  and  used  to  sefl  stones  and 


employed  workmen  in  his  stone  pit.  "Al  queux" — • 
I  quote  from  the  fuller  statement  of  the  pleading 
in  Rolle*s  Reports,  p.  162 — "  le  defendant  tantas  et 
frequentas  minas  de  vita  et  de  mutilatione  mem- 
brorum  suorum  et  bonorum  devastatione  per 
diversas  s»'cta8  legis  dedit,"  whereby  the  plaintiff* s 
workmen  left,  and  he  was  unable  to  obtain  others. 
After  judgment  this  declaration  was  held  to 
disclose  a  cause  of  action.  It  is  suggested  that 
it  is  difficult  to  explain  this  decision,  except  on 
the  ground  that  the  law  re"0gni8es  in  every  man 
a  right  to  carry  on  his  trade  without  disturbance. 
I  am  unable  to  see  the  difficulty  or  to  thiuk  that 
the  decision  rests  on  any  principle  specially, 
relating  to  trade.  If  the  plaintiff  had  not  been 
a  tradesman,  but  the  owner  of  a  house,  and  th^ 
same  menaces  had  been  uttered  to  those  who 
came  from  time  to  time  to  yisit  him,  I  caunot  but 
think  that  he  would  equally  have  had  a  cause  of 
action.  He  would  have  been  affected  prejudicially 
in  the  occupation  and  enjoyment  of  Lis  property 
by  acts  in  themselves  wrongful.  Again,  in  Tarle- 
ton  y.  McOawley  (Peake,  N.  P.  C.  270),  a  gun  was 
fired  at  a  canoe  coming  to  the  plaintifTs  ship, 
whereby  one  of  the  natives  in  it  was  killed,  and 
so  natives  were  deterred  by  fright  from  approach- 
ing it  for  the  purpose  of  trading.  It  is  said  that 
the  essence  of  the  wrong  in  this  case  was  that  the 
plaintiff  was  disturbed  in  his  trade.  I  do  not 
think  so.  Can  it  be  doubted  that,  if  the  ship- 
owner had  desired  the  pretsence  of  persons  on 
board  his  ship  for  any  other  purpose,  and  the 
same  wrongful  act  had  deterred  them  from 
approaching  the  ship,  the  shipowner  might  have 
maintained  a  similar  action  to  recover  damages 
for  any  loss  or  inconvenience  to  which  he  had 
been  put  owing  to  the  wrongful  act  of  the  defeo- 
dantr  I  will  not  trouble  your  Lordships  by 
going  through  all  the  cases  referred  to.  Speaking 
generally,  1  believe  these  actions  would  equally 
have  been  maintainable  if  a  similar  wrongful  act 
had  caused  damage  to,  or  had  affected  the  legal 
rights  of,  a  person  wholly  unconnected  with  trade. 
In  all  of  them  the  act  complained  of  was  in  its 
nature  wrongful — violence,  menaces  of  violence, 
false  statements.  In  none  of  them  was  the  pro- 
position now  contended  for  laid  down  or  hinted 
at,  and  they  can  be  supported  without  resort  to 
any  such  principle.  No  doubt  in  some  of  the 
cases  referred  to  the  wrong  was  of  such  a  nature 
that  it  is  difficult  to  imagine  circumstances  in 
which  precisely  the  same  wrong  could  have  caused 
damage  to  a  person  not  in  trade,  but  the  act  was 
not  wrongful  merely  because  it  affected  the  man 
in  his  trade,  though  it  was  this  circumstance 
which  occasioned  him  loss.  Among  the  authori- 
ties relied  on  were  those  re  ating  to  slander  of  a 
man  in  the  way  of  his  trade.  This  action,  again, 
was  traced  to  the  principle  that  a  man's  trade 
must  not  be  interfered  with.  It  is  true  that 
slander  of  a  man  in  the  way  of  his  trade  is  action- 
able without  proof  of  special  damage ;  but,  what- 
ever the  slander,  the  wrong  is  precisely  the  same 
— ^that  defamatory  words  have  been  uttered.  And 
slander  of  a  man  in  the  way  of  his  office,  if  it  be 
an  office  of  profit  or  even  of  dignity,  where  it  is 
one  from  which  the  holder  may  be  removed,  is 
actionable,  without  proof  of  special  damage,  in 
precisely  the  same  way  as  slander  of  a  man  m  the 
way  of  his  trade.    I  now  proceed  to  consider  on 

Srinciple  the  proposition  advanced  by  the  respon- 
ents,  the  alleged  authorities  foe  which  I  have 
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been  disoussing.    I  do  not  doubt  that  everyone 
has  a  right  to  pursue  hi«  trade  or  employment 
without  "  molestation  "  or  "  obstruction    if  tJiose 
terms  are   used    to   imply    some   act  in    itself 
wrongful.    This  is    only  a  branch  of    a   much 
wider  proposition,  namely,  that  everyone  has  a 
right  to  do  any  lawful  act  he  pleases  without 
molestation  or  obstruction.    If  it   be  intended 
to  assert  that  an  act  not  otherwise  wrongful 
always  becomes  so  if  it  interferes  with  another'a 
trade  or  employment,  and  needs  to  be  excused 
or  justified,  I  say   that   such  a  proposition  in 
my  opinion  has  no  solid  foundation    in   reason 
to  rest  upon.     A  man's  right  not  to  work  or  not 
to  pursut^  a  particular  trade  or  calling,  or  to 
determine  when  or  where  or  with  whom  he  will 
work  is  in  law  a  right  of   precisely  the  same 
nature  and  entitled  to  just  the  same  protection  as 
a  man's  right  to  trade  or  work.     They  are  but 
examples  of  that  wider  right  of  whidi  I  have 
already  spoken.    That  wider  right  embraces  also 
the  right  of  free  speech.    A  man  has  a  right  to  say 
what  he  pleases,  to  induce,  to  advise,  to  exhort,  to 
oommano,  provided  he  does  not  slander  or  deceive 
or  commit  any  other  of  the  wrongs  known  to  the 
law  of  which  speech  may  be  the  medium.    Unless 
he  is  thus  shown  to  have  abused  his  ri^ht,  why  is 
be  to  be  called  upon  to  excuse  or  justify  himself 
because  his  words  may  interfere  with  someone 
else  in  bis  calling  P    In  the  course  of  the  argu- 
ment  one  of  your  Lordships  asked  the  learned 
counsel  for  the  respondents  whether,  if  a  butler  on 
account   of  a  quarrel  with  the  cook,   told  his 
master  that  he  would  quit  his  service  if  the  cook 
remained  in  it,  aud  the  master  preferring  to  kt-ep 
the  butler  terminated  his  contract  with  the  cook, 
the  latter  could  maintain  an  acrion  against  the 
butler.    Ooe  of  the  learned  judges  answers  this 
question   without   hesitation  in  the  affirmative. 
As  in  his  opinion  the  present  action  would  lie,  I 
think  he  was  logical  in  giving  this  answer.    But 
why,  I  ask,  was  not  the  butifer  in  the  supposed 
case   entitled   to   make   his  continuing   m  the 
employment  conditional  on  the  cook  ceasing  to  be 
employed  P    And,  if  so,  why  was  be  not  entitled 
to    state   the   terms  on  which  alone  he  would 
remain,  and  thus  give  the  employer  his  chcnce  P 
Suppose  after  the  quarrel  eacn  of  the  servants 
mskde  the  termination  of  the  contract  with  the 
other  a  condition  of  remaining  in  the  master's 
service,  and  he  chose  to  retain  one  of  them,  would 
this  choice  of  his  give  the  one  parted  with  a  good 
cause  of  action  against  the  otiier  P  In  my  opinion 
u  man  cannot  be  called  upon  to  justify  either  act 
or  word  merely  because  it  mterferes  with  another's 
trade  or  caUing,  any  more  than  he  is  bound  to 
justify  or  excuse  his  act  or  word  under  any  other 
oircumsjbances,  unless  it  be  shown  to  be  in  its 
nature  wrongful,  and  thus  to  require  justification. 
The  notion  that  there  may  be  a  difference  in  this 
respect  between  acts  affecting  trade  or  employ- 
ment and  other  acts  seems  to  be  largely  founded 
on  certain  dicta  of  Bowen,  L.  J.  in  the  case  of  the 
Mogul  Steamship  Company,     It  must  be  remem- 
bered that  these  were  obiter  dicta,  for  the  decision 
was  that  the  defendants  were  not  liable.    The 
passage  perhaps  chiefly  relied  upon  is  the  follow- 
ing :  "  JNow  intentionally  to  do   that    which  is 
calculated  in  the  ordinary  course  of  events  to 
damage,  and  which  does  in  fact  damage,  another 
in  that  other  person's  property  or  trade,  is  action- 
able if  done  without  just  cause  or  excuse.    Such 


intentional  action  when  done  without  just  oaase 
or  excuse  is  what  the  law  calls  a  malicious  wrong.** 
It  will  be  noted  that  the  learned  judge  here  mAm 
no  distinction  between  acts  which  interfere  with 
property  and  those  which  interfere  with  trade. 
For  the  purpose  then  in  hand,  the  statement  of- 
the  law  may  be  accurate  enough,  but  if  it  means 
that  a  man  is  bound  in  law  to  justify  or  excose 
every  wilful  act  which  may  damage  another  in  bis 
property  or  trade,  then  I  say,  with  all  respect,  the 
proposition  is  f  %r  too  wide,  everything  depends  on 
the  nature  of  the  act,  and  whether  it  is  wrooi^ 
or  not.    Whatever  may  be  the  effect  of  the  dicta 
of  some  of  the  judges  in  the  case  of  the  Mognl 
Steamehip  Company  v.  McGregor,  I  regard  it  as 
an   authority   supporting  the   appellant's  case. 
Certain  owners  ox  ships  formed  an  association 
with  the  object  of  securing  to  themselves  excln- 
sively  a  particular  carrying  trade.    They  allowed 
a  rebate  on  the  freights  to  all  shippers  who  shipped 
only  with  members  of  the  association.    They  also 
sent  ships  to  ports  where   the   plaintiffs  were 
endeavouring  to  obtain  cargoes,  to  cany  at  nn- 
remunerative  rates,  in-  order  to  secure  the  trade 
to  themselves.    A  circular  was  sent  by  an  agent 
of  the  defendants  reminding  shippers  at  a  parti- 
cular port  that  shipments  for  London  by  any  of 
the  plaintiffs'  steamers  at  any  of  the  ports  in 
China  would  exclude  the  firm  making  tne  ship- 
ment from  participation  in  the  returns  of  freiirnt 
during  the  whole  six-monthly  period  in  which  they 
had  been  made  even  though  the  firm  elsewhere 
might  have  piv«>n  exclusive  support  to  the  steamers 
of  the  combination.  It  was  held  by  this  House  that 
the  plaintiffs  had  no  cause  of  action.    This,  too,  be 
it  ODserved,  though  the  action  was  in  respect  of 
a  conspiracy,  what  was  done  being  in  pursoanoe 
of   a   common   course   of  action  ooncerted  by 
several    shipowners.     In   that    cae    the    very 
object  of  the  defendants  was  to  induce  ship- 
pers to  contract  with  them,  and   not  to  con- 
tract with  the  plaintiffs,  and   thus  to  benefit 
themselves    at    the   expen^^e   of    the    plaintffs, 
and  to  injure  them  by  preventing  them  from 
getting  a  share  of  the  carrying  trade.    Its  express 
object  was   to  molt^st   and   interfere  with  the 
plaintiffs  in  the  exercise  of  their  trade.    It  was 
said  that  this  was  held  lawful  because  the  law 
sanctions  acts  which  are  done  in  furtherance  of 
trade  competition.    I  do  not  think  the  decision 
rests  on  so  narrow  a  basis,  but  rather  on  this, 
that   the   acts   by  which    the  competition  was 
pursued  were  all  lawful  acts,  that  they  were  acts 
not  in  themselves  wrongf  ul«  but  a  mere  exeroise 
of  the  right  to  contract  with  whom,  and  when, 
and  under  what  circumstancee  and  upon  what 
conditions  they  pleased,    i  am  aware  of  no  groond 
for   saying   that  competition   is  regarded  with 
special  favour  by  the  law ;  at  all  events,  I  see  no 
reason  why  it  should  be  so  regarded.    But  if  the 
alleged  exception  could  be  established,  why  is 
not  the  present  case  within  it  P    What  was  the 
object  of  the  defendant  and  the  workmen  he  repre- 
sented but  to  assist  themselves  ia  competition 
with  the  shipwrights  P    In  my  opinion  ther'4  is  no 
difference  in  principle  between  the  two  cases   A 
further  point  to  which  I  have  not  yet  referred  was 
raised  by  the  counsel  for  the  respondents.    It  was 
said  that  the  appellant  had  been  gnil^  of  mis- 
representation, which  had  induced  the  company 
to  take  the  course  the^  did.    No  ftoch  point  is  to 
be  found  soggeeted  in  the  pleadings,  no  sooh 


MAGISTRATES'  CASES. 


861 


H.  OF  L.] 


Allen  v.  Flood  and  anothbb. 


[H.  OF  L. 


point  was  raised  at  the  trial  or  in  the  court  of 
first  instance,  or  until  the  junior  counsel  for  the 
Kspondente  addressed  your  Lordships.  The  jury 
were  not  asked  whether  there  had  been  a  mis- 
representation, and  have  not  found  that  this  was 
the  case.  It  is  certainly  not  admitted  by  the 
afypellant.  Uniler  these  circumstances  it  would, 
in  my  opinion,  be  without  justification  and  con- 
trary to  precedent  for  your  Lordships  to  attach 
any  weight  to  the  point  now.  But  I  think  it 
right  to  add  that  it  does  not  seem  to  me  to  have 
been  made  ftood  as  a  mntter  of  fact.  For  the 
reasons  I  have  j^ven,  I  think  the  jud^nnent  should 
be  reversed,  and  judgment  entered  in  the  action 
for  the  defendant  with  costs.  I  have  only  very 
recently  had  the  opportunity  of  knowing  the  views 
entertained  by  the  Lord  Chancellor  with  regard 
to  this  case.  In  consequence  of  them,  I  thiiuL  it 
right  to  add  the  following  observations.  I  am  not 
behind  my  noble  and  learned  friend  in  the  desire 
io  preserve  individual  liberty.  But  I  think  it  is 
never  in  greater  danger  than  when  a  tribunal  is 
nrged  to  restrict  liberty  of  action  because  the 
manner  in  which  it  has  been  exercised  in  a  par- 
ticular instance  may  be  distasteful.  I  am  unable 
to  regard  as  altogfiher  accurate  the  statement  of 
my  noble  and  learned  friend  that  up  to  the  period 
when  tttis  case  reached  your  Lorasbips'  House 
there  was  a  unanimous  consensus  of  opinion.  I 
think  he  has  overlooked  the  following  facts. 
Wh^i  the  Court  of  Appeal  in  Bawen  y.  Roll  held 
that  an  action  lay  for  maliciously  inducing 
another  to  break  his  contract^  Lord  Coleridge, 
C.J.,  differing  from  his  two  coUeagnee,  was  of 
opinion  that  even  in  nuch  a  case  an  action  could 
not  be  maintained.  When  in  Temperton  v.  BusBeU 
Lord  Esher  and  Lopes,  L.J.  earned  the  doctrine 
further,  and  held  that  an  action  would  lie  for 
maliciously  inducing  another  not  to  enter  into  a 
contract.  Smith,  L.J.,  notwithstanding  the  strong 
expression  of  opinion  by  those  learned  judges, 
significantly  reserved  his  own  opinion  on  the 
point  And  when  in  the  present  case  Lord  Esher 
and  Lopes,  L.  J.  re-affirmed  the  opinions  they  bad 
previously  pronounced,  Rigby.  L.J.  only  concurred 
m  the  judgment  under  appeal  in  deff^rence  to  the 
oiunions  expressed  in  the  previous  case.  In  my 
opinion  the  conclusion  at  which  I  have  arrived  is 
not  in  conflict  with  any  decision,  or  even  with 
the  pronounced  opiuions  of  any  judge's,  except 
those  enunciated  in  the  recent  cases  now  under 
review.  On  the  contrary,  I  believe,  with  all 
deference  to  my  noble  and  learned  friend  on  the 
woolsack,  that*  any  other  conclusion  would  run 
ooonter  to  principles  of  the  common  lawwhioh  have 
been  long  well  established.  I  regard  the  decision 
nnder  appeal  as  one  absolutely  novel,  only  to  be 
supported  by  affirming  propositions  far  reaching 
in  their  consequences,  and,  in  my  opinion,  dan- 
gerous and  unsound. 

Lord  Macnaghten. — My  Lords:  I  am  sorry 
to  say  that  I  must  begin  by  recapitulating  the 
facta  of  the  case.  For  the  findings  of  the  jury, 
taken  hy  themselves,  do  not  convey  to  my  mind 
any  definite  meaning.  The  jury  have  found  that 
tbe  appellant  Allen  '*  maliciously  induced  "  the 
Glengall  Iron  Company  to  discharge  th^  respon- 
dents from  their  nervice,  and  they  have  awarded 
damages  in  consequence.  I  do  not  know  what 
the  jury  meant  by  the  word  **  induced  " ;  I  am 
not  sure  that  I  know  what  they  meant  by  the 
word  "  maUcioaaly."  Sometimes,  indeed,  I  rather 
Mag.  Cas.— Vol.  XVHL 


doubt  whether  I  quite  understand  that  unhappy 
expression  myself.  I  am,  therefore,  compelled  to 
turn  for  help  to  the  evidence  at  the  trial,  accept- 
ing, as  I  suppose  the  jury  must  have  accepted,  the 
account  given  by  the  respondents  in  preference  to 
that  offered  by  the  appellant  wherever  there  may 
be  any  shadow  of  difference  between  them.  [His 
Lordahip  went  through  the  evidence,  and  con- 
tinued :]  On  their  dismissal  Flood  and  Taylor 
bnmght  this  action  ckgainst  Allen.  Each  party 
had  the  financial  support  of  their  union.    The 

Slaintiffs  joined  as  co-defendants  Jackson  and 
[night,  the  chairman  and  secr(>tary  of  the 
Boilermakers*  Union.  Jackson  and  Knight  had 
no  mo  I  e  to  do  with  the  matter  than  any  of  your 
Lordships.  The  jury  found  that  they  did  not 
authorise  Allen  in  acting  as  he  did.  On  further 
consideration  the  action  was  dismissed  against 
them,  and  the  dismissal  was  affirmed  on  appeal. 
It  is  not  necessary  for  me  to  say  anything  aoont 
this  part  of  the  case,  except  that  I  cannot  help 
thinking  that  the  fact  of  the  judge  leaving  any 
question  to  the  jur^  as  regards  the  chairman  and 
secretary  of  the  union  must  have  rather  tended  to 
confuse  the  issue  as  between  the  plaintiffs  and 
Allen.  Although  he  pointed  out  that  there  was 
no  evidence  of  conspiracy,  it  must,  I  should  think, 
have  given  some  colour  to  the  sutrgestion  of 
oppressive  combination  as  an  element  to  be  con- 
sidered, whereas  in  the  course  of  the  trial  the  case 
was,  in  fact,  as  it  seems  to  me.  reduced  to  a  clium 
against  Allen  for  what  he  did  in  bis  individual 
capacity.  Now,  before  I  proceed  to  consider  the 
legal  grounds  on  which  Kennedy,  J.  and  the 
Court  of  Appeal  decided  the  case  against  Allen,  I 
should  like  to  ask  what  was  wrong  in  Allen's 
conduct.  He  had  nothing  to  do  with  the  origin 
of  the  ill-feelintr  against  Flood  and  Taylor.  He 
did  nothing  to  increase  it.  He  went  to  the  dock 
simply  because  he  was  sent  for  by  one  of  the  men 
of  his  union.  It  seems  to  be  considered  the  duty 
of  a  district  delegate  to  listen  to  the  grievances 
of  the  members  of  his  union  within  his  district, 
and  to  settle  the  difficulty  if  possible  The  jury 
found  that  the  settlement  of  this  dispute  was  a 
matter  within  Allen's  discretion.  The  only  way 
in  which  he  could  settle  it  was  by  going  to  see  the 
manager.  There  was  surely  nothing  wrung  in 
that.  There  was  nothing  wrong  in  bis  telling  the 
manager  that  the  iron- men  would  leave  their  work 
unless  the  two  shipwrights  against  whom  they 
had  a  grudge  were  dismissed,  if  he  really  believed 
that  that  was  what  his  men  intended  to  do.  As 
far  as  their  employers  were  concerned  the  ii*on- 
men  were  perfectly  free  to  leave  their  work  for 
any  reason,  or  for  no  reason,  or  even  for  a  bad 
reason.;  any  one  of  them  might  have  gone  singly 
to  the  manager,  or  they  might  have  gone  to  him 
all  together  (if  tbey  went  quietly  and  peaceably), 
and  told  him  that  they  would  not  stay  any 
longer  with  Flood  and  Taylor  at  work  amobg  them. 
If  so,  it  is  difficult  to  see  why  fault  should  be 
found  with  Allen  for  going  in  their  place  and  on 
their  behalf,  and  saying  what  they  would  have 
said  themselves.  Then  did  Allen  say  or  do  any- 
thing in  the  course  of  hio  interview  with  Mr. 
Halkett  which,  in  the  events  which  have  happ«*ned, 

fives  Flood  and  Taylor  a  right  of  action  against 
im  ?  That  brings  me  to  the  case  presented  to 
the  jury.  In  the  statement  of  claim  there  were 
serious  allegations  for  which,  a?  it  turned  out, 
there  was  no  foundation  whatever  in  foot.     It 

3  A 


S62 


MAGISTRATES'   CASES. 


H.  OF  L-l 


Allbn  v.  Flood  and  akothsb. 


[H.  ofL 


was  alleged  that  Allen  and  his  oo-defendanta 
had  indooed  the  company  to  break  contracts  with 
the  plaintilb.  That  was  a  mistake ;  there  was  no 
contract  to  break.  It  was  alleged  that  Allen  and 
his  co-defendants  had  conspired  against  the 
plaintiffs.  That  was  a  mistake,  too ;  there  was 
not,  as  the  learned  jadge  said,  **  a  shred  of  evi- 
dence of  any  conspiracy  at  all.*'  Then  there  was  a 
charge  of  intimidation  and  coercion.  That  charge 
Tanished  too.  The  only  reference  the  judge  made 
to  it  was  to  sa^  "there  is  no  evidence  nere  of 
course  of  anything  amounting  to  intimidation  or 
coercion  in  any  l^al  sense  of  the  term."  The 
case  as  launched  broke  down.  The  judge, 
however,  saved  two  questions  from  the  wreck, 
and  put  them  to  tbe  jury.  They  were  these :  I. 
Did  Al'en  maliciously  induce  the  company  to 
discharge  the  plniotiffsP  2.  Did  Allen  mali- 
ciously  induce  the  company  not  to  engage  the 
plaintifib?  In  putting  the^e  questions  he  ex- 
plained that  tbe  word  maliciously  was  a  term  of 
art  in  law — a  proposition,  at  any  rate,  not  univer- 
sally true.  "  It  means,"  he  said,  "  connected  with 
the  word  '  induce,'  this — ^that  it  was  not  for  the 
mere  purpose  of  forwarding  fairly  Allen's  own 
interests,  out  from  the  indirect  motive  of  doing  a 
mischief  to  the  plaintifb  in  their  lawful  busi- 
ness." That  comes  n»^ar  the  ordinary  meaning  of 
"malice,"  if  "deliberate  mischief"  he  taken  as 
its  ordinary  meaning.  And  it  is  to  be  observe  1 
that  in  the  cases  profe8<*edly  founded  on  Lumiey 
▼,  Oye — ^I  refer  particularly  to  Bowen  v.  HaUj 
Ten^yperton  v.  Btutellf  and  the  present  case  in  the 
Court  of  Append — ^the  word  "  malice  "  seems  to  be 
used  in  a  sense  not  far  removed  from  its  ordinary 
and  popular  signification.  As  regards  tbe  mean- 
ing oi  the  word  "induce,"  I  do  not  think  the  jury 
gut  much  assistance.  I  rather  gather  from  the 
summing-up  that  the  jury  were  given  to  under- 
stand  that  if  they  thoutrht  that  Allen  merely 
represented  the  state  of  things  a*  it  was — and 
the  feeling  of  the  iron- men  at  the  Regent's  Dock 
— ^they  would  be  at  liberty  to  answer  the  questions 
put  to  them  about  Allen  in  the  negative.  But 
the  answer  must  be  the  other  way  if  they  thought 
that  Allen  went  further,  and  assumed  to  repre- 
sent the  union,  and  to  speak  as  if  he  had  the 
power  of  the  union  at  his  back ;  that  would  be  a 
threat,  and  would  amount  to  "  inducing."  I  do 
not  think  it  can  be  said  that  Allen  did  "  induce  " 
the  company  to  discharge  the  plaintiffs.  Cer- 
tainly it  cannot  be  truly  said  that  he  procured 
them  t )  be  discharged.  It  was  not  his  act  that 
prevented  the  company  from  continuing  to  em- 
ploy them.  If  the  whole  story  had  been  a  fiction 
ana  an  invention  on  his  part  i  could  have  under- 
stood the  finding  of  the  jury.  But  I  do  not  think 
there  wus  any  misrepresenUttion  on  Allen's  part ; 
I  do  not  think  there  was  any  exaggeration.  Nor, 
indeed,  was  there  any  such  point  made  at  tbe 
triaL  The  evidence  of  the  plaintiffs  themselves 
proves  that  the  iron-men  were  in  a  very  nasty 
temper.  They  believed  thn  iron -men  meant 
mischief.  Allen  evidently  thought  they  were 
bent  on  striking.  Edmonds,  the  foreman,  indeed, 
says  he  thought  Allen  "  had  only  to  hold  up  his 
hand,  and  the  whole  of  the  men  would  go  off." 
But  he  gathered  this  from  Allen's  manner,  not 
from  what  he  said.  But,  after  all,  whatever  he 
may  have  gathered  from  Alien's  manner,  it  was 
not  Edmonds  who  discharged  the  plaintiffs.  It 
was  Mr.  Hajkett,  and  he  did  it  without  consulting 


Edmonds.  Mr.  Halkett  says  nothing  to  show 
that  he  was  afraid  of  Allen.  He  must  havs 
known  too  much  about  trade  unions  to  have  sap 
posed  for  a  moment  that  a  subordinate  officer  m 
Allen's  position  could  have  taken  upon  himseif  to 
call  the  men  out.  It  is  quite  plain  what  it  was  that 
induced  Mr.  Halkett  to  d  i*charge  the  plaintif  8. 
It  was  nothing  that  originated  with  Alien.  It 
was  no  misrepresentation  on  his  part  It  wiis 
not  fear  of  his  personal  influ^ice.  It  was  simply 
a  very  natural  desire  for  peace  and  quiet  Mi. 
Halkett  did  not  want  the  yard  upset  fle  did 
not  want  a  row  between  two  sets  of  workmen 
which  was  pretty  sure  to  end  in  a  strike.  Bo  we 
see  now,  I  think,  what  the  findings  of  the  ja>7 
come  to  if  they  are  to  be  treat^  as  being  in 
accordance  with  the  evidence.  They  must  mean 
that  Allen  induced  tbe  company  to  discharge 
tne  plaintiffs,  by  representing  to  the  manager, 
not  otherwir'e  than  in  accord'Uice  with  the  trucb, 
the  state  of  feeling  in  the  yard,  and  the  inten- 
tions of  the  workmen,  and  that  he  did  so  *'  mali- 
ciously," beciuse  he  must  hare  known  what  the 
issue  of  his  communication  to  the  manager  would 
be,  and  naturally  perhaps  he  was  not  aony  to 
see  an  example  made  of  persons  ob  loxioua  to 
his  union.  Hut  is  his  conduct  actionable?  It 
would  be  very  singular  if  it  were.  No  action 
would  lie  a^ainsG  the  company  for  discharjsing 
the  two  shipwrights.  No  action  would  lie  against 
the  iron-mt-n  for  striking  against  them.  No  action 
would  lie  against  the  officers  of  the  union  for 
sanctionin}^  such  a  strike.  But  if  the  respon- 
dents are  right  the  person  to  answer  in  damages 
is  the  man  who  happened  to  be  the  medium  of 
communication  between  the  iron-men  and  the 
company — the  m<jst  innocent  of  the  three  partiea 
concerned,  for  he  neither  set  the  "  agitation"  on 
foot  nor  did  he  do  anything  to  increase  it,  nor 
was  his  the  order  that  put  an  end  to  the  con- 
nection between  employer  and  employed.  It 
seems  to  me  that  the  result  would  have  been  just 
the  same  if  Edmonds  had  told  Mr.  Halki-tt  what 
was  goin^  on  in  the  yard,  or  if  Mr.  Halkett  had 
learned  it  from  Flood  and  Taylor  thi-naselvea. 
Even  if  I  am  wrong  in  my  view  of  the  evidence 
and  the  verdict  amounts  to  a  finding  that  Allen's 
conduct  was  malicious  in  every  sense  of  the  word 
and  that  he  procured  the  dismissal  of  Flood  and 
Taylor — that  is,  that  it  was  his  act  and  conduct, 
and  his  act  ando  mdnct  alone,  which  cauciedtbdr 
dismissal — and  if  such  a  verdict  were  warranted 
by  the  evidence,  I  should  still  t>e  of  opinion  that 
judgment  was  wrongly  entered  for  tne  respon- 
dents. I  do  not  think  that  there  is  any  founda- 
tion in  good  senne  or  in  authority  for  the  propo- 
sition that  a  person  who  suffers  loss  by  reajon  of 
another  doing  or  not  doing  some  act  which  that 
other  is  entitled  to  do  or  to  abstain  from  doing 
at  his  own  will  and  pleasure,  whatever  hia  real 
motive  may  be,  has  a  remedy  against  a  third 
person  who  by  persuasion  or  some  oth^r  means, 
not  in  itself  lawful,  has  brought  about  the  act  or 
omission  from  which  the  loss  comes,  even  thongli 
it  could  be  proved  that  buch  person  was  actuated 
by  malice  towards  the  plaintiff,  and  that  his  con- 
duct if  it  could  be  iii^uired  into  was  without 
j  ustification  or  excuse,  'i  ne  case  may  be  different 
where  the  act  itself  to  whi^n  the  loss  is  traoeaUe 
involves  some  breach  of  contract  or  some  breach 
of  dutj,  and  amounts  to  an  interference  with 
legal  rights.    There  the  immediate  agent  is  liablSt 
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and  it  may  well  be  that  the  person  in  the  back- 

Cnd  who  pullR   the   Btrings    ie   liable    too, 
gh  it  is  not  necessary  in  the  present  case  to 
express  anj  opinion  on  that  point.    Bnt  if  the 
immediate  agent  oainnot  be  made  liable,  thongh 
he  knows  what  he  is  about,  and  what  the  oon- 
wqnenoes  of  his  action  will  he,  it  ie  difficult  to 
Me  on  what  principle  a  person  less  directlj  con- 
nected with  the  affair  can  be  made  responiiible 
miless  malice  has  the  eff^'ot  of  conveviing  the  act 
notinitsdf  illegal  or  improper  into  ao  action- 
able wrong.     Bnt  if  that  is  the  effect  of  malice, 
why  is  the  immediate  agent  to  escape  P     Above 
all,  why  is  he  to  escape  when  there  is  no  one  else 
to  blame,  and  no  one  else  answerable  P    And  yet 
many  cases  may  be  pnt  of  hurm  done  oat  of 
malice  without  any  remedy  being  available   at 
law.    Sappose  a  man  takes  a  transfer  of  a  debt 
with  which  he  has  no  concern  for  the  purpose  of 
ndoing  the  debtor,  and  then  makes  him  bank- 
rapt  out  of  spite,  and  so  intentionally  causes  him 
to  lose  some  benefit  under  a  will  or  settlement ; 
suppose  a  man  declines    to   give  a   servant  a 
character  because  he  is  offended  with  the  servant 
for  leaving ;   suppose  a  person  of  position  takes 
away  his  custom  from  a  country  tradesman  in  a 
small  village  merely  to  injure  him  on  account  of 
some  fancied  grievance  not  connected  with  their 
dealings  in  the  way  of  buying  and  stalling — no  one 
I  think,  would  suggest  that  there  could  be  any 
remedy  at  iaw  in  any  of  these  cases.    Bac  sup- 
pofie  a  customer,  not  content  with  taking  away  his 
own  custom,  says  something  not  slanderous  or 
otherwise  actionable  or  even  improper  in  itself 
to  induce  a  friend  not  to  employ  the  tradesman 
any  more.    Neither  one  nor  the  other  is  liab  e  for 
taking  away  his  own  custom.    Is  it  possible  that 
the  one  can  be  made  liable  for  inducing  the  other 
not  to  emptoy  the  person  against  whom  he  has  a 
grudge  P    If  so  a  fashionable  dressmaker  might 
now  and  then,  I  fancy,  be  plaintiif  in  a  very 
interesting  suit.    The  truth  is,  that  questions  of 
tlus  sort  belong  to  the  province  of  mora's  rather 
thaii  to  the  province  of  law.    Against  spite  and 
malit-e  the  best  safeguards  are  to  be  found  in 
■eif-interest  and  public  opinion.      Much    more 
harm  than  ^ood  would  be  done  by  encouraging  or 
permitting  inquiries  into  motives  when  the  imme- 
diate act    aJ  eged  to  have   caused  the    loss  for 
which  redress  is  sought  is  in  itself  innocent  or 
neutral  in  character  and  one  which  anybody  may 
do  or  leave  undone  without  fear  of  legal  conse- 
qoenoes.    Such  an  inquisition  would,  I  think,  be 
iotolerable,  to  say  notiiing  of  the  probability  of 
injustice    being   done    by  juries  in  a  ctaes  of 
ca«es  in  which  there  would  be  ample  room  for 
tpecalation  and  wide  scope  for  prejuaice.  I  should 
like  to  add  that,  in  my  opinion,  the  dncision  of  this 
caae  can  have  no  bearing  on  any  case  which  involves 
the  element  of  oppressive  combination,  the  vice 
of  which  seems  to  me  to  depend  on  coDBiderations 
which  Bre  conspicuously  absent  in  the  present 
ease.     As  regards  authority,  there  is,  I  think, 
very  little  to  be  said.    It  is  hardly  necessary  to  go 
farther  back  than  Lumley  v.  Gye  in  1 853.  There  is 
not  much  help  to  be  found  in  the  earlier  cases  that 
were  cited  at  the  Bar,  not  even  I  think  in  the  great 
sue  about  frightening  docks  in  a  decoy,  whatever 
the  true  explanation  of  that  decision  may  be.    In 
LumUy  v.  Gye  it  was  held  that  an  action  would 
lie  for  procuring  a  person  to  break  a  contract  for 
israonai  service.    The  subsequent  cases  of  Bowen 


V.  Hall  and  Temperton  v.  Bu89eU  are  authorities 
for  the  proposition  that  the  principle  is  not 
confined  to  contracts  for  personal  service.  There 
is  no  doubt  much  to  be  said  for  that  proposition. 
But  the  judgment  under  sppeal  does  not  depend 
on  Lumley  v.  Cfye  or  oq  any  decision  before  or 
after  that  case.  It  rests  only  on  oei'tain  dteto,  to 
be  found  first  in  Bovoen  v.  Mall,  and  afterwards 
repeated  in  Temperton  v.  BuaeelL  Those  dicta 
are  of  great  weight,  owing  to  the  eminence  of  the 
judge  by  whom  they  were  pronounced,  but  they 
cer&mly  were  not  necessary  for  the  decision  in 
either  case.  Lumley  v.  Oye  was  heard  on  demurrer. 
The  couuts  which  were  demurred  to  alleged  that 
the  defendant  knew  "the  premises,"  that  is,  the 
existence  of  the  contract  stated  in  the  declaration, 
aud  was  **  maliciously  intending  to  injure  the 
plaintiff,"  Mr.  Willes,  for  the  defendant,  m  reply, 
pcdnting  out  that  malice  was  nt* ver  averrea  in 
actions  for  seducing  servants,  argued  that  *'  the 
averment  of  malice  can  make  no  difference  '* ;  and 
that  seems  to  have  been  the  opinion  of  the 
majority  of  the  court,  who 'thought  the  action 
would  he.  Crompton,  J  tivats  the  allegation  of 
malice  as  meaning  nothing  more  than  the  alleijfa- 
tion  of  notice,  and  Erie,  J.  indicates  that  the  prm- 
ciple  on  which  the  action  is  to  be  rested  is  that 
"  the  procurement  of  the  violation  of  the  right " — 
that  is,  the  plaintiff's  right  under  the  contract — 
"  is  a  cause  of  action."  If  so,  it  would  seem  to 
follow  that,  prorided  th^  violation  is  committed 
knowingljr,  it  cannot  matter  whether  the  thing  is 
done  mahoiDU^ly  or  not :  and,  therefore,  with  all 
deference  to  the  opinion  of  Blackburn,  J.,  who,  if 
I  rightly  understand  his  words  in  CcUtle  v.  Stocks 
ton  JVaterworke  (83  L.  T.  Rep.  475 ;  L.  Bep.  10 
Q.  B.  453),  seems  to  say  that  **  malicious  inten- 
tion "  was  the  gist  of  the  action,  I  should  be  dis- 
posed to  hold  that,  if  a  right  has  been  knowingly 
violated,  an  allegation  of  malice  is  superfluous, 
and  that,  if  there  has  been  no  violation  of  any 
right,  malice  by  itself  is  not  a  cause  of  action.  I 
cannot,  therefore,  agree  with  EsHer,  M.B.  in 
thinking  that  the  act  complained  of  was  '*  wrong- 
ful" because  it  was  "malicious,"  and  that,  if 
there  be  a  malicious  act,  and  loss  resultinflr 
from  that  act,  it  does  not  matter  whether  there 
has  been  a  violation  of  right  or  not.  I  am  of 
opinion  that  judgment  should  be  entered  for  the 
appellant. 

Liord  MoBBis. — My  Lords:  If  this  was  an 
ordinary  case  I  should  be  satisfied  by  merely 
expressing  my  concurrence  in  the  able  and 
exnaustive  judgment  of  the  Lord  Chancellor 
which  deals  so  fully  both  with  the  law  and  the 
facts  of  the  case,  out  as  the  judgment  of  this 
House,  about  to  be  pronounced,  overturns,  as  I 
consider,  the  overwhelming  judicial  opinion  of 
England,  I  feel  bound  to  state  chortly  my  views 
without  reiterating  the  common  facts  of  the  case 
or  going  into  the  eridenc**  in  detail,  as  both  have 
already  been  so  often  repeated.  The  first  question 
that  would  arise  is :  Was  there  not  a  ae  facto 
contractual  relation  between  the  Glengall  Iron 
Company  the  employers,  and  the  plaintiffs  the 
employees,  which  would  have  continued  but  for 
the  malicious  interferenoe  of  the  defendant.  The 
plaintiffs  were  only  day  labournrs  but  with  a 
certainty  of  their  employment  being  continued  de 
die  in  diem  for  a  considerable  time.  In  my 
opinion  it  is  actionable  to  disturb  a  man  in  his 
business  by  procuring  the  determination  of  a 
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oontraot  at  will  or  bj  even  preventing  the  forma- 
tion of  a  contract  when  the  motiye  is  malicioos 
and  damage  ensues.  The  question  of  a^jtual  con- 
tractual relations  in  this  case  was  not  dealt  with» 
as  during  the  course  of  the  trial  it  was  assumed 
that  there  was  no  contractual  relation  existing 
between  the  Glengall  Iron  Company  and  the 
plaintiffs  which  was  determined  by  the  action  of 
the  defendant.  I  desire,  however,  to  deal  with 
the  case  on  the  finding  of  the  jury,  namely: 
"  That  the  defendant  did  maliciously  induce  the 
Glengall  Iron  Company  to  discharge  the  plaintiffs 
from  their  employment.'*  At  com  mo  u  law  a 
workmau  had  a  right  to  work  with  any  person 
who  was  willing  to  employ  him.  Both  had  a 
right  to  trade  in  labour  hs  in  any  other  commodity 
and  as  they  thought  fib.  This  was  part  of  the 
personal  liberty  enjoyed  by  every  man,  and,  like 
personal  liberty,  was  the  subject  of  peculiar  safe- 
guards, notably — it  was  a  right  which,  like  that 
of  personal  liberty,  could  not  be  bartered  away. 
A  contract  restraining  one's  right  to  ti*ade,  with 
certain  exceptions  not  material  here,  was  like  a 
contract  to  become  a  slave,  null  and  void.  One 
I  ight  as  well  as  the  other  was  inalienable.  The 
existence  of  this  nght  to  trade  was  established  at 
least  as  far  back  as  the  reign  of  Queen  Anne.  In 
Keeble  v.  Hickerinaill  (II  East,  574,  n.)  it  wiis  held 
that  an  action  on  the  case  lay  for  discharging  guns 
near  the  decoy  pond  of  another  with  a  design  to 
damnify  the  owner  by  frightening  away  the  wild- 
fowl resorting  thereto,  by  which  the  wildfowl 
were  frightened  away  an  1  the  owner  <?amnified.  It 
is  to  be  observed  tuat  i  he  act  of  discharging  the 
ffun  was  per  te  lawful.  The  ground  of  Holt, 
C.J.'s  judgment  was  as  followM :  **  Then  when  a 
man  useth  his  art  or  skill  to  take  them,  to  sell  or 
dispose  of  for  his  profit,  this  is  his  trade,  and  he 
that  hinders  another  in  his  ti'adn  or  ]i?elihood  is 
liable  to  an  action  for  so  hindering  him."  Then 
later  ou  he  says :  "  Now  there  are  two  sorts  of 
acts  for  doing  damage  to  a  man's  employment  for 
which  an  action  lies.  The  one  is  in  respect  of  a 
man's  privilene  or  in  respect  of  his  property.  The 
other  IS  where  a  violent  or  malicious  act  is  done 
to  a  man*s  occupation,  profession,  or  way  of 
getting  a  livelihood.  There  an  action  lies  m  all 
cases,  but  if  a  man  doth  him  damage  by  using 
the  said  employment,  as  if  Mr.  Hickeringill  had 
set  up  another  decoy  in  his  own  ground  near  the 
plaintiff's  and  that  had  spoiled  the  custom  of  the 
plaintiff  no  action  could  lie."  Why  P  "  Because 
ne  had  as  much  liberty  to  make  aud  use  a  decoy 
as  the  plaintiff."  These  words,  in  my  opinion, 
draw  the  distinction  between  an  act  in  se  legal 
which  is  rendered  unlawful  when  done  maliciously 
and  the  same  act  which  remains  lawful  although 
ic  does  harm  to  another  because  it  was  done  in  the 
exercise  of  the  owner  s  right  to  trade  and  that 
harm  resulted  from  tirade  competition.  Sir.  W. 
Brie  in  his  work  upon  Trade  Unions,  p.  12,  lays 
down  the  proposition  thus :  [His  Lordship  read 
the  passage  cited  by  Hawxins,  J.  (ttipra).'] 
To  what  extent  have  these  opinions  and  the 
judgm«'nt  in  Keeble  v.  Hickeringill  been  dissented 
from  or  approved  of  in  subsequent  judicial  pro- 
ceedings P  I  am  not  aware  of  any  ju<&cial  expres- 
sion of  dissent  from  them,  whilst  the  judgments  of 
several  of  the  jud^  in  the  MoatU  case,  in  the 
Appeal  Court  and  in  this  House,  largely  support 
them.  In  the  admirably  logical  and  scientific 
judgment  of  Bowen,  L.J.,  at  p.  613  of  23  Q.  B. 


Div.,  he  says :  [His  Lordship  read  the  passage* 
cited  by  the  Lord  Chancellor  and  Lord  Ashboams 
(fliip.).]  Amongst  several  cases  he  cites  is  that  of 
Keeble  v.  Hickeringill.  He  proceeds  to  dedde 
in  favour  of  the  defendant  upon  the  ground  that 
there  was  a  just  cause  or  excuse  for  them.  At 
p.  618  he  adds:  '*Such  legal  justification  would 
not  exist  when  the  act  was  merely  done  with  the 
intention  of  causing  temporal  harm  without  refe- 
rence to  one*s  own  lawful  gain  or  the  lawful 
enjoyment  of  one's  own  rights.  The  good  sense 
of  the  tribunal  which  had  to  decide  would  have  to 
analyse  the  circumstances  and  to  discover  on  whicli 
side  of  the  line  each  case  fell."  In  this  Hou<ie,  in 
the  judgment  of  Lord  Bramwell,  which  was  read 
in  his  absentee  by  Lord  Macnaght^n,  who  expressed 
his  agreement,  it  is  stated :  **  The  plaintiffs  do 
not  complain  of  any  act  the  ultimate  object  of 
which  was  to  injure  the  pU  in  tiffs,  having  i's 
origin  in  malice  or  ill-will  to  them,"  and  he  r-fen 
generally  without  giving  its  name,  to  Ketble  t. 
Hickeringill,  Lord  Field,  in  his  juHgment,  says: 
**  I  think  that  this  appeal  may  be  decided  I'poa 
the  principles  laid  down  by  Holt,  C.J.,  in  KetbU 
V.  Hickeringill,"  after  pointing  out  that  'acts 
done  by  a  trad  r  in  the  lawful  way  of  his  busi- 
ness, although  by  the  necessary  results  of  effective 
competition,  interfering  injuriously  with  the  trade 
of  another  are  not  the  subject  of  any  action,'*  he 
proceeds  thus :  *'  Of  course  it  is  otherwise,  as 
pointed  out  by  Holt,  C.  J.,  if  the  acts  complained  of, 
although  done  in  the  way  or  under  the  guise  of 
competition  or  other  lawful  right  are  in  themselves 
violent  or  purely  malicious,  or  have  for  their 
idtimate  object  injury  to  another  from  ill-will  to 
htm  and  not  in  the  pursuit  of  lawful  rights."  In 
this  House  opinions  were  expressed  by  seven  of 
their  Lordships.  Not  one  expressed  any  disap- 
proval or  adverse  criticisms  of  the  case  of  KeebU 
V.  HiekeringiU.  If  the  principle  of  KeebU  v. 
Hickeringill  is  applicable  to  this  case,  as  in  mv 
opinion  it  is,  I  fail  to  see  how  Kennedy,  J.  ooold 
have  withdrawn  the  case  from  the  jury.  In  his 
charge  he  put  Allen's  case,  as  it  seems  to  me,  most 
favourably  to  the  jury.  He  says  (I  merely  sum- 
marise it) :  '*  Now,  bearing  in  mind  bow  Allen 
came,  you  have  to  consider  whether  plaiu  tiffs  have 
proved  to  yon,  not  merely  that  he  repre'iented  to 
the  employers  what  the  men  working  in  that  jard 
would  be  likely  to  do  unless  they  could  come  to  some 
settlement,  and  left  to  the  emplovers  ...  the 
choice  of  action,  and  I  do  not  think  iu  that  case 
you  would  say  that  was  an  inducemeut  .  .  • 
that  he  ft- It  himself  in  this  position.  *  I  am  a 
district  delegate;  in  the  interest  alike  of  the 
doing  of  the  employers'  work  as  well  as  of  the 
men,  it  is  better  that  I  should  go  and  tell  the 
emplovers  what  the  facta  are  after  (tilling  the 
men  that  th^y  are  to  take  no  hurried  action,' 1o 
let  the  matter  either  be  settled  peaceably  by  tl  e 
emplovers  or  if  it  cnnot  be  sisttled  by  them  I  e 
brought  in  due  course  before  the  executive  of 
the  union."  The  charge  of  the  learned  judge 
seems  to  me  to  put  the  case  favourably  for  Allen, 
but  it  appears  to  me  that  some  of  your  Lordships 
have  put  yourselves  in  the  place  of  the  jnry  by 
coming  to  the  conclusion  that  Allen  had  gone  to 
the  employers  merely  to  intimate  as  has  been 
said,  or  represent  to  them  the  feelings  and 
views  of  the  men,  to  be  their  messenger  or  mouth- 

Eiece,  that  beine  the  very  case  that  was  negatived 
y  the  jury,    indeed.  Lord  James,  in  his  jadg- 
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meaty  wliioli  I  have  had  the  advantage  of  reading, 
haa  gone  farther,  for^he  says,  **  for  him  (Alien)  to 
oommnnioate  such  intention  to  the  company  did 
not  injure  the  respondents."  If  this  w{^f 
oonect  there  was  no  necessity  to  go  any 
forther.  The  plaintiffs  would  not  have  suf- 
fered damage  oy  tbe  act  of  the  defendant. 
In  my  opinion,  it  was  for  the  jury,  the  constituted 
tribunal  in  such  cases,  and  not  for  your  Lord- 
tihips,  to  say  whether  Allen  went  to  the  employers 
MS  peacemaker,  intimator,  representer,  messenger, 
or  mouthpiece,  as  was  stated  by  him,  or  raui-  r 
for  him  by  some  of  your  Lordships,  or  whether  he 
went  with  the  object  of,  and  with  the  purpose  of, 
having  the  plaintiffs  punished  for  past  alleged 
offences  by  getting  th*>m  discharged  at  once  from 
their  employment.  The  defendant  eave  a  com- 
plete denial  to  the  substance  of  Mr.  Halkett*s 
evidence.  The  defendant  did  not  take  in  his 
evidence  the  position  which  is  now  taken  up  for 
him  by  some  of  your  Lordships,  of  being  a 
messenger  or  an  intimator  of  what  had  occurred. 
He  was  consciourt  he  had  done  wron^,  and  accord- 
ingly to  try  to  save  himself  he  denied  altogether 
whiat  Mr.  Halkett  had  proved.  The  jury  dis- 
believed him.  His  nutruthful  evidence  gave 
oolom*  to  his  condact  and  action,  which,  in  my 
opinion,  amounted  to  this :  He  was  an  outsider, 
though  he  was  telegraphed  for  by  Elliott.  He 
proceeded  to  threaten  the  employers  with  the 
withdrawal  of  the  boilermakers,  which  would  be 
most  injurious  to  the  employer,  unless  the  plaiii- 
tiffs  were  dismissed  at  once.  His  object  was  to 
injure  the  plaintiffs  and  to  punish  them,  and  he 
had  ihe  intention  of  further  persecuting  them  by 
not  allowing  them  to  work  anywhere,  which  was 
not  the  witoh  of  the  men  or  their  union.  His 
conduct  was  unauthorised,  and  he  misrepresented 
to  the  employers  both  the  wishes  of  the  men  and 
tb^r  objects,  and  acted  outeide  the  scope  of  his 
aathority  as  a  district  delegate  of  the  union.  I, 
therefore,  conclude  by  adopting  as  my  own  the 
but  paragraph  of  Hawkins,  J.'s  opinion  on  the 
qnf-stiona  propounded  to  the  juages  by  your 
Lordships:  [His  Lordship  read  the  passage 
as  set  out  above  on  p.  7:^.]  I  am,  therefore, 
of  opinion  that  the  considered  judgment  of 
Kennedy,  J.,  which  was  unanimously  affirmed 
by  the  Court  of  Appeal,  should  be  affirmed  by 
this  House. 

Lord  Shakd. — Mv  Lords :  I  am  of  opinion  that 
tbe  judgment  complained  of  should  be  reversed, 
and  judgment  entered  for  the  defendant  with 
oofttii.  Certain  facte  have,  with  reference  to  the 
evidence  and  the  verdict  of  tbe  jury,  been  clearly 
established.  Li  the  first  place  it  is  clear  that  the 
plaintiffs  had  no  contract  with  their  employers, 
the  Qlengall  Iron  Company,  entitling  tnem  to 
continuous  employment.  They  were  engaged  to 
work  by  the  day,  entitled  to  leave  the  employ- 
ment at  the  end  of  each  day,  and  on  the  other 
luud  subject  to  the  risk  that  their  employers 
might  at  bny  time  cease  to  employ  them  further. 
While  this  was  so,  it  is,  however,  to  be  observed 
that  it  is  matter  of  clear  inference,  and  indeed  of 
some  direct  evidence  that  the  employment  would 
kave  gone  on  for  some  time  longer  than  it  did  if 
the  employers  had  not  been  induced  to  discon- 
iinne  it.  It  is,  in  my  opinion,  further  dear  that 
the  employment  was  cuscontinued  by  the  em- 
ployers, the  Glengall  Iron  Company,  because  of 
the  reiwesentations  made  to  them  by  the  defen- 


dant Allen.    This  has,  I  think,  been  proved,  and 
indeed  has  been  expressly  affirmed  by  the  verdict 
of  the  jury.    There  is  no  real  controversy  as  to 
the  statement  or  repreeentatiou   made   by    the 
defendant  which  induced  the  employers  to  dis- 
pense with  the  plaintiffs*  servict^B.     The  defen- 
dant, in  effect,  stated  that  if  th»*  plaintiffs  were 
continued  as  workers,  even  at  wood  work  only,  on 
the  vessel  then  in  the  coarse  of  being  repaired, 
the  boilermakers  then  engaged  at  tbe  iron  work  on 
the  ship  would  cease  work,  and  so  put  a  stop  to 
the  completion  of   the  repairs.     [His  Lordship 
commented  on  the  evidence  and  the  course  of  the 
trial,  and  continued :!  The  learned  jadge  was  pro- 
bably bound  to  lay  down  tbe  law  in  the  terms  he 
used,  having  regard  to  the  judgments  delivered 
in  the  Court  of  Appeal  in  the  case  of  Temperton 
V.  Ru89eU  (69  L.  T.  Rep.  78;  (1893)  1  Q.  B.  715), 
which,  in  the  view  of  Kigby,  L.J.,  governed  the 
decision  of  this  case.     I  confess  that,  even  if  the 
direction  given  were  sound  in  law,  as  I  think  it 
was  not^  the  facte  were  such  as  I  should  have 
thought  should  have  precluded  such  a  verdict 
being  ffiven,  if  these,  with  the  asdistanceof  the 
learned  judge,  had  received  the  weight  to  which 
they  were  entitled  at  the  hands  of  the  jury.    If 
anything  is  clear  on  the  evidence,  it  seemt  to  me 
to  be  this,  that  the  defendant  was  bent,  and  bent 
exclusively,    ou   the   object   of    furthering   the 
intereste  of  thoee  he  represented  in  all  he  did, 
that  this  was  his  motive  of  action  and  not  a 
desire,  to  use  the  words  of  the  learned  judge,  "  to 
do  mischief  to  the  plaintiffs  in  their  lawful  callinfir.*' 
Tbe  case  was  one  of  competition  in  labour,  which, 
in  my  opinion,  is  in  all  essentials  analogous  to 
competition  in  trade,  and  the  same  principles 
must  applv  to  it ;  and  I  ask  myself  what  would 
be    thought   of    tbe    application    of    the    word 
**  malicious  "  to  the  conduct  of  a  tradesman  who 
induces  tbe  customer  of  another   tradesman  to 
cea>e  making  purchases  from  one  with  whom  he 
had  long  d^t  and  instead  to  deal  with  him,  a 
rival  in  trade.    The  case  before  the  jury  was,  in 
my  view,  in  no  way  different,  ex(>ept  that  in  the 
one  case  there  was  competition  in  labour,  in  the 
other  there  would  be  competition  in  trade.    Some 
of  the  learned  consulted  judges  speak  of  Allen's 
conduct  as  having  been  caused  oy  a  desire  to 
inflict  "punishment'*  on  the  shipwrighte  for  past 
acte,  and  indicate  that,  if  the  shipwrighte  nad 
been  actually  working  at  iron  work  on  the  vessel 
at  the  time,  the  case  would  have  been  different.  I 
cannot  agree  in  any  such  view.    **  Punishment  '* 
in  a  wide  and  popular  sense  may  possibly  be  used, 
though  incornrctly,  to  de-cribe  the  boilermakers' 
action ;  but  it  is  quite  clear  that  what  they  were 
resolved  to  do,  and  really  did,  was,  while  marking 
their  sense  of  the  injury  which  they  thought 
(ritfhtly  or  wrongly  is  not  the  question)  the  ship- 
wrights were  doing  to  them  in  trenching  on  their 
proper   line   of    business,    to    take    a   practical 
measure  in  their  own  defence.    Their  object  was 
to  benefit  themselves  in  their  own  business  as 
working  boilermakers,  and  to  prevent  a  recurrence 
in  the  future  of  what  they  considered  an  improper 
invasion  on  their  special  department  of  work. 
How  this  could  possibly  be  regarded  as  "  mali- 
cious," even  in  any  secondary  sense  that  can 
reasonably  be  attributed  to  that  term,  I  cannot 
see.    Again,  the  expression  was  repeatedly  used 
in  the  argument,  and  has  been  also  adopted  by 
some  of  the  learned  judges,  that  the  men,  or 


366 


MAGISTRATES*  CASES. 


H.  OF  L.J 


Allbn  V,  'Flood  and  avothbb. 


[H.  OF  L. 


rather   their   representatiYe,   Allen,    had    naed 
''threats"    in    his   oommunications    with    em- 
ployers,  whioh    were    represented  as  improper, 
and    afforded   evidence    to    sapport    the    yiew 
that   their   action   was    malicious.    What .  were 
these  threats  P    Simply  this,  that,  if  the  plaintiffs 
were   continued   in  the  employment,  tney,  the 
boilermakers,  would   leave.    Threats   maj,    like 
false  or  fraudulent  representations,  be  of  such  a 
uature  if  used  as  to  amount  to  impro^r  and 
unlawful  means  used  to  induce  action  which  may 
be  injurious   to  others,  causing  them   loss  and 
damage,  and  I  should  not  for  a  moment  say  that 
damages  might  not,  in  cases  of  such  threats,  be 
recoverable.    But  this  can  only  apply  to  threats 
of  violence,  intimidation,  obstruction,  or  the  like 
, — threats  which  may  be  described   as    menace 
whioh  improperly   aAects  freedom  of  action  in 
the  person  who  is  induced   to  act  or  to  refrain 
from    acring.     The     boilermakers    were    quite 
entitled  to  resolve  that  they  would  not  then  or 
at  an^  future  time  work  at  the  same  vessel,  or 
even  m  the  same  yard,  with  the  plaintiffs.    No 
one  can  dispute  their  right  so  to  resolve.    They 
were  quite  entitled,  having  formed  that  resolu- 
tion, to  inform  their  employers  that   they  had 
done  so ;  indeed,  I  should  say  that  the  defendant 
Allen  was  only  doing  what  was  right  and  proper 
in  intimating  this  resolution  to  the  employers,  in 
place  of  allowing  the  men  to  leave  without  notice 
to  the  employers,  which  would  certainly  cause 
them  great  inconvenience  and  loss.    Thiere  was 
no  threat  of  the  nature  of  menace  so  as  to  amount 
to  the  use  of  illegal  means  to  induce  the  employers 
t>  act,  no  threat  to    do   anything  beyond  the 
exercise  of  their  legal  right.    A  master  who  warns 
his  servant  that  a  repetition  of  certain  faults  will 
i^esult  m  dismissal,  ma^  be  Siid  to  use  a  threat, 
but  he  is  not  only  actmg  lawfully,  but  in  most 
oases  is  to  be  commended  for  so  doing  in  place  of 
giving  an  instant  dismissal.     Ca\e,   J.  nas  ex- 
pressed the  opinion  that  if  a  butler  who,  for  some 
i«a«on  or  another,  has  made  up  his  mind  that  he 
will  no  longer  continue  in  service  with  the  cook, 
with  whom  he  has  been  in  the  same  employment, 
should  inumate  h  s  resolution  to  the  employer, 
and  the  services  of  the  cook  should  thereupon  be 
dispensed  with,  the  cook  will  have  in  law  a  claim 
of  damages  against  the  butler.    If  this  view  were 
sound,  then  the  plaintiffs  in  this  case  might  be 
entitled  to  suocaed.  Indeed,  I  have  always  thought 
throughout  the  course  of  the  argument  that  the 
case  put  by  the  learned  judge   is  perhaps   the 
simplest  form  in  which  the  very  question   now 
under  discussion  could  be  raised.    But  with  great 
deference  to  the  opiuion  of  the  learned  judge,  no 
such    claim  could  arise  in  such  circumstances, 
because  it  cannot  be  truly  said  that  on  the  part  of 
the  butler  thero  was  either  an  unlawful  act,  or 
unlawful  means  used  in  the  doing  of  a  lawful  act. 
A  servant  is  surely  entitled,  for  any  reason  suffi- 
cient in    bis  judgment,    or   even  from  caprice 
I  should  say,  to  resolve  that  he  will  no  longer 
continue*  after  the  expiration  of  a  current  engage- 
ment, in  service  with  another  servant  in  the  same 
employment.      This    being    unquestionable,    the 
only  limitation  on  his  right  to  act  is  that  he  must 
not  use  unlawful  means  to  induce  his  employer  to 
dispense  with  the  services  of  bin  fellow  servant, 
and   his  action  being   lawful,  and   no  unlawful 
means  being  used  in  carrying  it  out,  the  motive, 
even  if  it  be  personal  ill-wiU  to  another,  would 


not,  in  my  opinion,  create  liabilitj  to  a  daim  ol 
damages.    Coming  now  diTeotly  to  the  merits  of 
the  question  in  controversy  in  the  case,  the  arga- 
ment  of  the  plaintiffs  and  the  reasoBefor  theopinioiiB 
of  the  majority  of  the  consulted  judges  seem  to  me 
to  fail,  because,  although  it  is  no  doubt  true  that 
the  plaintiffs  were  entitled  so  pursue  th*-ir  trade 
as  workmen  "  without  hindranoe,"  their  right  to 
do  so  was   qualified   by   an    equal    right,  and, 
indeed,  the  same  right,  on  the  part  of  the  other 
workmen.      The  hindranoe  must  not  be  of  an 
unlawful  character.     It  must  not  be  by  nolawful 
action.    Amongst  the  rights  of  a'l  workmen  u  the 
right  of  comp^ition.     In  the  like  manner  and 
to  the  same  extent  as  a  workman  has  a  right  to 
puntue  his  work  or  labour  without  hindrance,  a 
trader  has  a  right  to  trade  without  hindranoe. 
That  right  is  subject  to  the  riKht  of  others  to 
tr«ide  also,  and  to   subject  him  to  competitioa 
— competition   which   is    in   itself   lawful,  and 
cannot  be    complained  of    where   no  nnlawfol 
means  (in  the  sense  I  have  already  explained)  has 
been  employed.     The  matter  has  be«i  settled  in 
so  far  as  competition  in  trade  is  oonoemed  bv  the 
judgment  of  this  House  in  the  case  of  the  MogmL 
Steamship  Company  v.  M*Ghregor  (66  L.  T.  Bep. 
1;  (1892)    A  0.  25).     I  can  see   no  reasoafor 
saying  that  a  different  principle  should  apply  to 
competition  in  labour.      In  the  course  of  suofa 
competition,  and  with  a  view  to  secure  an  adTan- 
tage  to  himself,  I  can  find  no  reason  for  saying 
that  a  Workman  is  not  within  his  legal  rights  m 
resolving  that  he  will  decline  to  work  in  the  same 
employment  with  certain  other  pc^raons,  and  in 
intimating  that  resolution  to  his  emp  oyers.    It 
is  further  to  be  obs  rved,  distinguishing  the  case 
from  one  in  which  a  contract  might  have  sah- 
sisted  between  the  pLdntiffs  and  th«ir  employers 
for  a  definite  perio<^  or  for  the  work,  it  might  be 
on  a  particular  ship,  until  the  whole   was  oom- 
pleted  (in  which  case  the  refusal  to  continue  to 
give  the  work  would  be  a  brd^h  of  contract  on 
the  employer's  part)  that  there  was  here  no  saoh 
breach  of  contiuct.     The  employers'  act  in  dis- 
pen^ing  with  the  services  of  the  plaintiffs  at  th*! 
end  of  any  day  was  a  Uwf  ul  act  on  their  part 
The  defendant  only  induced  them  to  do  what  they 
were  entitled  to  do,  and  in  the  absence  of  any 
fraud  or  other  unlawful  means  used  to  bring  thid 
about,  the  acti<m  fails.  As  already  fully  expUined 
there  was  no  case  of  malice  in  the  ordinary  sense 
of  the  term,  as  meaning  personal  ill-will,  pre- 
sented to  the  jury;  but  I  agree  with  those  of  your 
Lordships  who  hold  that  even  if  such  a  motive 
had  existed  in  the  mind  of  the  defendant,  this 
would  not  have  created  liability  in  damages.    On 
the  grounds  al'eady  stated,  I  think  the  defendant 
only  exercised  a  legal  right  in  intimating  that 
the  boiler-makers  would  le>ive  work  if  the  plain* 
tiffs  were  continued ;  he  used  no  fraud  or  illegal 
means  in  the  assertion  of  that  right ;    and  tlw 
exercise  by  a  person  of  a  legal  right  does  not 
become  illegal  because  the  motive  of  action  U 
improper  or  malicious  :    (Mayor  of  Bradford  v. 
Pickles,  73  L.  T.  Bep.  363 ;  (1»^5)  A.  0.  587 ;  and 
the  Moyul  Steamship  Company,  already  cited),  la 
the  former  of  these  cases  Lord  Watson  said :  **  No 
use  of  property  which  would  be  legal,  if  due  to  a 
proper  motive,  can  become  illegal  because  it  is 
prompted  by  a  motive  which  is  improper  or  eYsa 
malicious."    It  seems  to  me,  with  reference  alto 
to  the  judgment  in  the  latter  case,  bearing  oa 
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the  rights  of  oompetitors  in  trade,  that  on  the 
aame  principle  it  m-ij  be  affirmed  that  the  exer- 
cise A  aar  legal  right  in  the  oonrse  of  oompett- 
tion  in  labour  or  in  trade  does  not  become  illegal 
because  it  is  prompted  by  a  motive  which  is 
improper  or  even  malicious.  Lord  Herdohell  and 
Lord  Macnaghten  have  reserred  their  opinions  as 
to  the  law  applicable  to  a  case  in  which  the 
groond  of  action  is  that  the  defendant  had 
indaced  an  employer  to  commit  a  breach  of  con- 
tract, as  ia  the  cases  of  Lumley  ▼.  Oye,  Bowen  v 
SaU,  and  the  first  branch  of  Temperton  v.  Busaell, 
I  desire  also  to  reserve  my  opinion  as  to  that 
case.  The  person  who  has  committed  a  breach 
of  contract  is  of  course  liable  in  damases 
in  consequence.  If  it  has  not  yet  been  decided 
bj  this  House  that  a  third  party  who  had,  with- 
out th<«  use  of  fraud  or  other  unlawful  means, 
indaced  the  contracting  party  to  break  his  con- 
tract himself  thereby  incurs  liabili^  in  damage, 
the  qnestion  seems  to  me  worthy  of  full  discussion 
and  consideration.  The  proper  and  usual  appli- 
cation of  the  maxim  QuifiLcit  per  ahum  faeit  per 
m  in  cases  in  which  a  wrongful  act  has  l>een  per- 
formed is  to  hold  the  person  who  has  committed 
the  wronff,  t.e.,  in  the  case  supposed  the  person 
who  has  oroken  his  contract,  liable  although  his 
act  lus  been  done  through  another  acting  for  him. 
and  it  is  at  least  open  to  consideration  whether 
the  maxim  would  apply  to  one  who  is  not  himself 
the  wrongdoer,  oommitting  a  breach  of  contract, 
bat  only  persuades  or  induces  another  to  do  so. 
The  case  was  not  presented  by  the  learned  judge 
to  the  jury  as  one  of  conspiracy,  and  does  not 
niae  any  question  of  that  kmd.  Combination  of 
diffefent  persons  in  pursuit  of  a  legitimate  trade 
object  occurrpd  in  the  case  of  the  Mogxd  Steam- 
9kip  OampcoMf,  and  was  there  held  to  be  lawful. 
Combinamon  for  no  such  object  but  in  pursuit 
really  of  a  malicious  purpose  to  ruin  or  injure 
another  would,  I  should  say,  be  clearly  unlawful, 
bot  this  case  raises  no  such  question.  As  to  the 
older  authorities  referred  to  in  the  argument  I 
aeree  in  the  views  of  Lord  Herschell  and  Lord 
Watson,  and  I  a/ree  in  thinking  with  them  and 
▼ith  Lord  Macnaghten  that  Lumley  v.  Oye  was 
was  not  decided  on  any  question  of  malice.  It 
was  urged  by  the  counsel  for  the  respondent  that 
a  disapproval  of  the  law  laid  down  in  TemperUm 
▼.  Rueeell  and  repeated  in  this  case  will  be 
attended  with  dangerous  consequences  as  extend- 
ing the  power  of  trades  unions  or  combinatioos 
beyond  limits  which  these  cases  laid  down,  and  I 
am  not  insensible  to  the  truth  of  the  observation 
that  a  certain  amount  of  restraint  which  these 
QMea  introduced  will  be  removed.  But  if  that 
neasare  of  restraint  was  not  founded,  as  I 
believe  it  was  not,  on  sound  legal  principle,  it 
is  only  right  that  by  legal  decision  in  this 
eoQTt  of  hut  resort  it  should  be  removed.  And 
if  the  force  of  combination  should  be  harshly 
or  oppressively  used — ^if  it  should  be  used  in 
wmmstancee  in  which  risht-minded  men  would 
^plore  its  use — ^it  must  be  observed  that  those 
agunat  whom  combination  is  so  employed 
we  precisely  the  same  liberty  of  action  for 
trusting  oppressive  measures,  and  for  causing 
those  who  use  them  to  desist  from  that  course 
of  action. 

Lord  Dayvt. — My  Lords :  In  this  case  the  jurj 
have  found  (1)  that  the  defendant  Allen  malici- 
ooaly  induced  the  Glengall  Iron  Company  to  dis- 


charge the  plaintiffs  from  their  employment. 
(2)  That  the  defendant  Allen  maliciously  induced 
the  company  not  to  engage  the  plaintiffs ;  and  (3) 
That  damages  to  the  extent  4>f  20^.  to  each  plain- 
tiff was  therebjf  suffered  by  the  plaintiffs.  The 
lea*^nAd  judge  directed  the  jury  that  there  was  no 
evidence  of  any  breach  of  contract  involved  in  the 
plaintiffs  being  discharged  by  the  company ;  that 
there  was  not  a  shred  of  eirldence  of  any  con- 
spiracy at  all,  and  that  there  was  no  evidtmce  of 
anything  amounting  to  intimidation  or  coercion 
in  any  legal  sense  of  the  term.  No  exception 
has  been  taken,  or,  in  my  opinion,  could  be 
taken  to  these  directions.  We  must  therefore 
take  the  finding  of  the  jury  to  mf^an  that  the 
company  were  **  induced  "  by  the  persuasion  and 
representations  of  Allen  to  discharge  the  plaintiffs, 
t.e.,  not  to  continue  to  employ  them.  The  sense 
in  which  "  maliciously  "  was  intended  to  be  used 
in  the  verdict  is  shown  by  the  passage  in  the 
summing  up  which  has  already  been  read  and 
commented  on  by  your  Lordships,  to  be  the 
popular  sense  of  intending  to  do  a  mischief  to  the 
respondents.  The  main  question  which  has  been 
argued  before  your  Lordships  was  whether  the 
plaintiffs  were  entitled  to  judgment  on  the  find- 
ings of  the  jury.  The  learned  judge  in  his  judg. 
ment,  on  further  consideration  after  verdict, 
followed  the  decision  of  the  Court  of  Appeal  in 
Temperton  v.  BuseeU  (69  L.  T.  Rep.  78 ;  (1893^  1 
Q.  B.  715(,  and  gave  judgment  for  the  plaintiffs. 
The  Court  of  Appeal  affirmed  that  decision.  Lord 
Esher,  NL.Bt,  considered  that  Temperton  v.  BtMeell 
was  an  authority  binding  on  that  court,  that  a 
thing  which  you  may  lawf uUy  do  to  the  injury  of 
anouu^r  if  you  do  it  without  malice,  is  made 
unlawful  and  gives  him  a  right  of  action  if  yon 
do  it  with  malice.  The  learned  Lord  gave  tiddi- 
tional  reasons  for  his  decision,  in  the  course  of 
which  he  laid  down  that,  whether  the  advice  is 
to  break  a  contract  or  not  to  make  a  contract, 
it  has  just  the  same  effect,  and  that  if  you 
give  advice  to  one  not  to  make  a  contract 
with  intent  of  doing  an  injury  t>  the  person 
who  is  going  to  make  the  contract  with  him,  then 
the  malice  is  the  thing  which  makes  that  thing 
which  would  have  been  a  lawful  thing  without 
malice,  unlawfuL  Lopes,  L.J.  also  said  that  he 
could  see  no  distinction  between  inducing  a  party 
to  a  contract  to  break  it  and  inducing  a  party  to 
discharge  a  servarit,  as  in  the  present  case. 
Bigby,  L.J.  simply  followed  Temperton  v.  Buaselh 
1  have  stated  the  viewn  expressed  by  the  Court  of 
Appeal  at  some  length,  because  they  exactly 
express  the  points  on  which  I  am  constrained 
to  differ  from  tiiem.  The  proposition  of  those 
learned  judges,  when  analysed,  seems  to  me 
to  amount  to  this :  that  damnum  absque  injuria, 
if  accompanied  by  malicious  intent,  will  give  a 
right  of  action,  or  that  a  malicious  motive  per  ae 
amounts,  or  may  in  certain  circumstances  amount, 
to  injuria.  I  am  unable  to  assent  to  either  of 
these  propositions.  "  Malice,  in  common  accepta- 
tion," says  Bayley,  J.,  in  the  well-known  case  of 
Brtmage  v.  Proeeer  (4  B.  &  C.  247),  *'  means  ill- 
will  against  a  person;  but  in  its  legal  sense  it 
means  a  wrongful  act  done  intentionally  without 
just  cause  or  excuse."  If  so,  it  seems  to  be  an 
argument  in  a  circle  to  say  that  an  act  not  other- 
wise wrongful  becomes  so  if  malicious.  Nor  can 
I  agree  that  there  is  no  legal  difference  between 
persuasion  to  break  a  contract  and  persuasion  not 
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to  enter  into  a  contract.  In  the  former  case,  if 
the  Y>er8ua8ion  is  successful  the  other  party  is 
deprived  of  the  benefit  of  having  his  contract 
computed.  In  the  latter  case  he  loses  nothing  to 
whicb  he  has  a  legal  right,  and  he  has  no  legal 
ground  of  complaint  against  the  person  who 
refuses  to  contract  with  him.  In  the  one  case 
ther<4  is  a  violation  of  right;  in  the  other  casn 
there  is  not.  I  accept  for  the  present  purpose 
without  comment  the  doctrine  laid  down  in 
Lumley  v.  Gye  and  Bowen  v.  HaU,  that  to  mali- 
cionslj  induce  one  to  break  a  contract  of  exclu- 
sive personal  service  with  an  employer  to  the 
injury  of  that  employer  is  actionable.  But  a 
perusal  of  the  judgments  delivered  by  the  learned 
judgf^s  in  Lumley  v.  Qye  shows  that*  in  their 
opinion  at  any  rate,  it  was  vital  to  the  plaintiff's 
case  that  there  was  a  subsisting  contract  of 
service.  [His  Lordship  ^read  the  passages  cited 
by  Lord  Herschell  (sup.),']  An  employer  may 
discbarge  a  workman  (with  whom  he  has  no  con- 
tract), or  may  refuse  to  employ  one  from  tlie  most 
mistaken,  capricious,  malicions,  or  moraUy  repre- 
hensible motives  that  can  be  conceived ;  but  the 
workman  has  no  right  of  action  against  him.  It 
seems  to  me  strange  to  say  that  the  principal  who 
does  the  act  is  under  no  liability,  but  the  acces- 
sory wbo  has  advised  him  to  do  so  without  any 
wrongful  act  is  uader  liability.  To  persuade  a 
person  to  do  or  abstain  from  doing  what  that  person 
is  entitled  at  his  own  will  to  do  or  abstain  from 
doing  is  lawful  and  in  some  cases  meritorious, 
although  the  result  of  the  advice  may  be  damage 
to  another.  This  is  not  a  case  of  conspiracy.  I 
do  not  say  whether,  if  it  were,  it  would  or  would 
not  make  an  esHcntial  difFerence.  But  I  do  say 
that  I  am  not  aware  of  any  authority  binding  on 
this  *Hou8e  for  holding,  and  it  humbly  appears  to 
me  to  be  against  sound  principle  to  hold,  that  the 
additional  ingredient  of  malice  should  give  a  ri^ht 
of  action  against  an  individual  for  an  act  which, 
if  done  without  malice,  would  not  be  wrongful, 
although  it  results  in  damage  to  a  third  person. 
The  case  of  libel  on  a  privileged  occasion  is,  of 
conrse,  altoi^ether  different.  A  libel  is  held  to  be 
excused  if  the  words  complained  of  were  used  on 
a  privileged  occasion.  But  that  excuse  may  be 
Y-ebutted  by  proof  of  express  malice  and  abuse 
of  the  privilege.  In  my  opinion  the  somewhat 
anomalou"  action  for  malicious  prosecution  is 
bas^d  on  the  same  principle.  From  motives  of 
public  policy  the  law  gives  protectioti  to  persons 
proseonting,  even  where  there  is  no  reasonable 
or  probable  cause  for  the  prosecution.  But,  if 
the  person  abuses  his  privilege  for  the  indul- 
gence of  his  personal  spite,  he  loses  the  protec- 
tion and  is  liable  to  an  action,  not  for  the 
malice,  but  for  the  wrong  done  in  subjecting 
another  to  the  annoyance  and  expense  of  a 
causele«»s  prosecution.  It  was,  however,  argued 
that  the  act  of  the  appellant  in  the  present  case 
was  a  violation  of  the  right  which  every  man 
has  to  pursue  a  lawful  tr^fde  and  calling,  and 
that  the  violation  of  this  right  is  actionable.  I 
remark  in  passing  that,  if  this  bs  so,  the  right  of 
action  must  be  independent  of  the  question  of 
malice  except  in  the  legal  sense.  The  right  which 
a  man  has  to  pursue  his  trade  or  calling  is  quali- 
fied by  the  legal  right  of  others  to  do  the  same, 
and  compete  with  him  though  to  his  damage ;  and 
it  is  obviooB  that  a  general  abstract  right  of  this 
character  staaSs  <n  »  different  footing  from  such 


a  private  particular  right  as  the  right  to  perform- 
anoe  of  a  contract  into  which  one  has  entered.  A 
man  hais  no  right  to  be  employed  by  any  particolar 
employer,  and  has  no  right  to  any  particular  em- 
ployment if  it  depends  on  the  will  of  another. 
But  is  there  any  such  general  cause  of  action 
irrespective  of  the  means  employed  or  mode  of 
intenerence  P  I  think  ic  unnecessary  to  comment 
ou  all  the  c^see  which  have  been  cited  by  coa'ieel, 
and  are  referred  to  by  the  learned  judges.  I  have 
read  them  carefully,  and  I  am  satisfied  that  in  no 
one  of  them  was  anything  decided  which  is  au 
authority  for  the* abstract  proposition  maintained. 
In  every  one  of  them  you  find  there  was  either 
violence  or  tne  threat  of  violeuce,  obstraction  of 
the  highway  or  the  access  to  th-4  plaintiff's 
premises,  nuisance,  or  other  unlawful  acts  done 
to  the  damage  of  the  plaintiff.  Nor  does  it  appear 
to  me  that  the  gist  of  the  action  in  those  cases 
was  that  the  plaintiff  was  a  trader,  or  exercised  a 
profitable  calling.  That  circumstance  no  donbt 
afforded  evidence  of  the  damage.  Bat  I  suppose 
that,  if  a  person  obstructed  the  access  to  mjbooBe 
or  to  my  vessel  by  molesting  and  firing  guns  at 
p*'r8ons  resorting  thither  on  their  la^m  occa- 
sions, I  may  have  my  action  i^ainst  him,  though 

I  do  not  keep  a  school  or  I  am  not  a  trader,  bat 
sailing  in  my  yacht  for  my  own  pleasure.    Or,  if  a 

rvraon  obstructs  my  free  use  of  the  highway,  and 
suffer  damage  thereby,  I  have  a  right  of  action, 
though  my  carriage  does  not  ply  for  hire,  but  is 
used  only  for  my  own  purposes.  It  is  strange 
that,  if  there  be  any  such  right  of  action  for 
interference  with  trad'?,  there  is  not  to  be  found 
some  clear  authority  in  the  law  books  in  its 
favour.  And,  as  remarked  by  one  of  the  learned 
judges,  if  those  who  argued  and  those  who  decided 
Lumley  v.  Qye  had  been  aware  of  any  ituch 
general  doctrine,  it  would  have  disposed  of  that 
case  without  the  elaborate  consideration  to  be 
found  in  the  judgments.  I  do  not  think  that  the 
well-known  action  for  slinder  of  a  trader's  goods 
supports  thn  larger  proposition  attempted  to  be 
founded  on  it.  Blackstone  treats  that  action  as 
a  particular  example  of  slanderous  words.  And 
it  appears  to  me  an  obvious  fallacy  to  argue 
from  the  existence  of  some  recognised  and  well 
known  cause  of  action  to  a  larger  and  wider 
legal  proposition  of  which  the  cause  of  action  in 

Suestion  might  be  treated  as  a  particular  case 
\  tiie  larger  proposition  had  been  generally  recog- 
nised. The  authority  most  relied  on  in  support 
of  the  proposition  maintained  by  the  reepondeats 
is  the  well-known  case  of  Keebie  v.  Hickerifngillf 
or,  more  properly,  the  dicta  of  Lord  Holt  as 
reported  in  IL  East.  574,  n.  That  case  was  an 
action  by  the  owner  of  a  decoy  pond  against  the 
defendant  for  driving  away  his  wildfowl  by  firinf? 
gims  with  intent  to  damnify  the  plaintifL  It 
appears  to  have  been  twice  argued,  and  there  are 
four  separate  reports  of  it,  which  do  not  altogether 
agree  as  to  the  grounds  of  the  judgment  But  I 
think  it  was  decided  on  the  ground  that  the  act- 
of  the  defeuddut  was  a  wilful  disturbance  of  the 
enjoyment  by  the  plaintiff  of  his  own  land  for  a 
lawful  and  profi''able  purpose,  and  what  is  called 
in  law  a  nuisance.  The  reporied  casen  in  which 
the  case  has  been  followed  [Carrington  v.  Taylor, 

II  E^t,  571,  and  J66o^oa  v.  Peat,  12  L.  T, 
Bep.  313 ;  3  H.  &  G.  644)  support  this  vi^w.  If 
this  be  a  correct  view  of  the  decision,  it  is  no 
authority  lor  the  larger  pTopoaitioQ  f  oonded  on  it 
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by  the  respondsntB ;  and  the  dicta  of  Lord  Holt, 
however  mnch  entitled  to  respect,  are  inadequate 
to  support  the  weight  which  it  is  sousht  to  place 
apon  them.  Another  point  was  mtMe  at  your 
Lordships'  bar.  It  was  contended  that  Allen 
ma  guilty  of  wilful  misrepreeentation  in  what 
he  told  Halkett,  that  the  men  ne^er  really  in- 
tinded  to  strike;  and  that  Allen  knowingly 
exceeded  his  inatnictionB,  or  what  the  men  luid 
anthoriaed  him  to  say  when  he  said  that  they 
would  do  so.  This  is  a  question  of  fact  to  be  deter- 
mined on  the  evidence,  and  it  might  and  should 
hare  been  submitted  to  the  jury.  In  my  view 
inch  a  state  of  facts  amounting  to  a  charge  of 
fraud  would  have  constituted  a  legal  wrong,  and 
have  been  of  the  essence  of  the  action.  The 
point  should  therefore,  in  my  opinion,  have  been 
pleaded.  But  it  is  not  to  he  found  in  the 
pleadings,  and  I  cannot  find  a  traoe  of  its  haying 
teen  taken  at  the  trial.  No  reference  to  such  a 
question  is  to  be  found  in  the  very  full  summing 
op  of  the  learned  judge.  So  far  as  I  can  under- 
■taad,  the  contention  of  counsel  for  the  respondents 
at  the  trial  was  the  exact  contrary,  as  tney  were 
then  endeavouring  to  recover  against  the  other 
defendants,  the  representatives  of  the  union.  It 
18  not  the  practice  of  your  Lordships,  where  there 
has  been  a  trial  by  jury,  to  allow  a  new  issue  or 
question  to  be  raised  at  the  bar,  which  might  and 
ought  to  have  been,  but  was  not^  submitted  to  the 
jury  for  their  consideration  on  the  evidence.  To 
do  so  would  be  to  usurp  the  function  of  the  jury.  I 
do  not^  therefore,  find  it  necessary  to  express 
any  opinion  on  the  point.  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal  should  be 
lermed,  and  the  action  dismissed  with  the  usual 
ooDsequences. 

Lord  JAJffBS  OF  Hbsbfobd.  (a) — [His  Loi*d- 
■hip  went  through  the  facts,  and  continued:] 
Upon  this  state  of  facts  the  respondents  brought 
their  action  against  the  present  appellant  and 
others,  the  cause  of  action  in  the  fifth  paragraph  of 
the  claim  being  thus  alleged:  "The  daendant 
has  maliciously  and  wrongfully,  and  with  intent  to 
injure  the  plaintiffs,  intimiaated  and  coerced 
the  Qlengall  Comi>any  to  break  their  contracts 
with  the  plaintiffs  to  thej^aintiffs'  damage,  and 
has  further  intimidated  and  coeroed  the  (Bengali 
Company  and  others  not  to  enter  into  new  con- 
tracts with  the  plaintiffs,  whereby  the  plain- 
tifli  have  suffered  damage."  It  was  admitted 
daring  the  trial  that  the  first  head  of  this  claim 
oould  not  be  supported,  for  the  Glengall  Com- 
pany broke  no  contract.  The  question,  theredPore, 
la  oeofined  within  the  second  idleged  cause  of 
action.  Thus  your  Lordships  have  to  determine 
whether  there  was  sufficient  evidence  given  at  the 
trial  to  support  the  allegation  that  the  appellant 
"  intimidatoa  and  coeroed  the  Glengall  GomjMmy  " 
not  to  employ  the  respondents ;  and,  secondly,  it 
is  advisable  to  consider  whether  in  any  view  of 
the  appeUant's  conduct  there  was  evidence  to 
sopport  a  cause  of  action.  Looking  at  the  facts, 
I  come  to  the  conclusion  that  the  appellant 
caonot  be  said  to  have  intimidated  or  coeroed 
(within  the  legal  meaning  to  be  flnven  to  those 
words)  the  Glengall  Company.  It  is  true  he 
informed  the  company's  representative  of  the 
mttimg  intention  of  the  bouermakers ;  but  that 
intentMn  to  disoontinue  work  if  the  respondents 

(a)  Bead  by  Lord  Sband. 
Mao.  Ca8.— Yol.  XYin. 


were  further  employed  was  not  formed  in  conse- 
quence of  any  words  or  act  of  the  appellant.  He 
had  learnt  that  that  intention  was  formed  by 
the  boilermakers  before  his  arrival  at  the  slup. 
For  him  to  communicate  such  intention  to 
the  company  did  not  injure  the  respondents. 
The  boilermakers  would  have  acted  upon  it 
whether  the  company  knew  or  were  ignorant  of 
their  resolution.  For  they  were  about  to  desert 
their  work  when  the  appellant  prevented  them 
from  doing  so,  and  prevailed  upon  them  to 
give  him  an  opportunity  of  communicating 
with  the  representetives  of  the  company.  For 
myself  I  believe  that  the  appellant  communi- 
cated only  the  boilermakers*  preformed  inten- 
tion ;  but  even  if  he  said  that  the  unioo  Would 
cidl  out  the  boilermakers  if  the  respondents 
were  further  employed,  I  presume  he  was  only 
communicating  that  which  he  knew  would 
be  the  fact,  and  he  was  therefore  waxDing  the 
company's  representatives  not  to  pursue  a  course 
which  would  be  detrimental  to  the  company's 
interest.  The  appellant  doubtless  desired  that 
the  boilermakers  view  of  their  claim,  that  they 
alone  should  execute  iron  work,  should  prevail, 
and  therefore  that  steps  should  be  taken  to 
secure  to  them  the  success  of  that  claim ;  aod  so 
naturally  he  would  use  solicitation  aud  persuasion 
to  the  compan^s  representatives  with  the  inten- 
tion of  procuring  the  non-employment  of  the 
respondents.  Thus  it  appears  to  me  that  the 
question  for  your  Lordships'  decision  is  thus 
resolved :  Is  it  actionable  for  A.  to  solicit  and 

S^rsuade  B.  not  to  enter  into  a  contract  with  C.  ? 
efore  dealing  with  the  answers  that  ought  to  be 
given  to  this  question,  it  is  worthy  of  observation 
that  there  were  three  actors  in  the  events  leading 
to  the  non-employment  of  the  respondents: 
(1)  The  boilermakers  who  refused  to  work  with 
them ;  (2)  the  appellant  who  communicated  that 
refusal  to  the  Glengall  Company;  and  (3)  the 
representatives  of  the  company,  who  in  conse- 
quence of  the  expressed  intention  of  the  boiler- 
mi^ers  determined  not  further  to  employ  the 
respondents.  lu  all  substance  the  injury  inflicted 
upon  the  respondents  proceeded  in  the  first 
degree  from  the  action  of  the  boilermakers,  and 
in  the  second  from  the  action  of  the  company  in 
yielding  to  the  demand  of  the  boilermakers.  That 
the  iu;>peUant  took  part  in  the  transaction  is  true, 
but  he  played  but  a  very  minor  part,  and  if  he 
had  never  appeared  on  the  scene  at  all  the  injury 
to  the  responaents  would  have  been  the  same,  for 
the  company  would  equally  have  exercised  their 
option  and  would  have  refused  to  employ  the 
respoiideuts  in  order  to  secure  the  services  of  the 
boilermakers.  Under  these  circumstances  it  seems 
strange  that  it  is  not  alleged  that  any  action  lies 
against  the  boilermakers,  and  that  it  should  be 
distinctiy  admitted  that  no  cause  of  action  can  be 
maintained  against  the  company.  If  the  principles 
laid  down  in  the  judgment  of  Lord  Esner,  M.B. 
in  the  case  of  Bawen  v.  Hall  and  in  the  case  of 
Temperton  v.  Bussell  were  applied  to  the  ordinary 
afEairs  of  life,  great  inconvenience  as  well  as  in- 
justice would  ensue.  Every  competitor  for  a 
contract  who  alleged  that  he  was  the  best  person 
to  fulfil  it  would  be  liable  to  an  action.  Take 
the  case  of  an  architect  who  seeks  to  be  employed 
to  the  exclusion  of  his  rivals.    He  says,  "My 

Slans  are  the  best,  and  following  them  will  pro- 
uce  the  best  house  at  the  least  cost.    Ther^ore 
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employ  me  and  not  A  or  B."  If  he  be  so  employed 
the  architect  would,  according  to  the  dicta  in 
Bowen  v.  HdU,  he  liable  to  an  a^on  at  the  Boit  of 
his  rivals.  For  he  has  induced  a  person  not  to  enter 
into  a  contract  with  a  third  person,  and  his  object 
dearij  was  to  benefit  himself  at  the  expense 
of  such  third  person.  Indeed,  if  the  opinion 
delivered  by  Cave,  J.,  that  it  is  actionable  lor  the 
cook  to  say  to  her  master,  "  Discharge  the  butler 
or  I  will  leave  you,'*  is  correct,  in  that  case  the 
ingredient  of  "  bein^  desirous  to  benc^fit  herself  at 
the  expense  of  a  third  person  "  is  wanting.  For 
the  objection  of  the  cook  might  well  proceed  from 
a  motive  which  would  not  represent  any  gain  to 
herself.  But  I  am  aware  that  it  was  urged  at  the 
bar  that,  even  if  the  views  which  I  have  expressed 
to  your  Lordships  be  correct,  there  is  an  exception 
from  general  principles  in  favour  of  those  whose 
trade  or  employment  has  been  interfered  with.  I 
do  not  assent  to  this  view.  Before  discussing 
tiie  question  it  is  neoessajy  that  some  defini- 
tion of  the  words  "  interfered  with  "  in  their 
legal  sense  should  be  given.  Every  man's  busi- 
ness is  liable  to  be  "  interfered  with  "  by  the  action 
of  another,  and  yet  no  action  lies  for  such  inter- 
ference. Competition  represents  "interference, 
and  yet  it  is  in  the  interest  of  the  community 
that  it  should  exist.  A  new  invention  utterly 
ousting  an  old  trade  would  certainly  '*  interfere 
with"  it.  If,  too,  this  loose  language  is  to  be 
held  to  represent  a  legal  definition  of  liability,  very 
grave  consequences  would  follow.  Of  course  the 
conduct  of  the  boilermakers  m  the  case  before 
your  Lordships  amounted  to  an  interference  with 
the  plaintiffs'  business,  .and  yet,  as  has  been 
pointed  out,  it  is  not  said  that  an  action  lies 
against  them.  Every  organiser  of  a  strike,  in 
order  to  obtain  higher  wages,  "interferes  with" 
the  employer  carrying  on  his  business ;  also  every 
member  d  an  employei's'  federation  who  per- 
suades his  co-emplover  to  lock  out  his  workmen 
must  "  inteifere  with  "  those  workmen.  Yet  I  do 
not  think  it  will  be  argued  that  an  action  can  be 
maintained  in  either  case  on  account  of  such 
interference.  But,  whatever  meaning  may  be 
attached  to  the  words  "  interfere  with,"  I  see  no 
ground  for  saying  that  any  different  rule  should 
be  applied  to  cases  of  interference  with  a  man 
when  carrying  on  his  trade  or  business  or  when 
he  is  ensaged  in  any  other  pursuit.  In  the  case 
of  The  Mogul  Steamship  Company  (61  L.  T.  Bep. 
820 ;  23  Q.  B.  Div.  598)  there  was  an  extreme  case 
of  interference  with  the  plaintiffs'  business  by 
metJiods  which  directly  injured  the  plaintiffs  in 
their  trade  for  the  express  purpose  of  benefiting 
the  defendants.  The  admitted  interference  was 
carried  on  by  several  defendants  in  a  combination 
which  in  one  sense  amounted  to  a  conspiracv,  yet 
it  was  held  by  this  House  that  no  action  could  be 
maintained,  for  the  acts  done  were  not  unlawful 
and  the  combination  was  not  a  criminal  con- 
spiracy (66  L.  T.  Rep.  1 ;  (1892)  A.  C.  25).  I 
aDstain  from  passing  in  review  the  older  cases 
which  refer  to  the  interference  with  trade  or 
business,  for  they  have  already  been  verv  f ullv 
reviewed  and  dealt  with.  I  content  myself  with 
saying  that  I  do  not  think  that  thejr  establish 
more  than  that  the  interference  which  is  in  itself 
unlawful  constitutes  a  cause  of  action.  It  seems 
somewhat  contrary  to  common  sense  that  an 
interference  which  is  rightful  when  applied  to 
general,  subjects  becomes  wrongful  when  a  trade 


or  business  is  subjected  to  it.  For  these  reasons  I 
have,  after  some  hesitation,  come  to  the  ooneln- 
sion  that,  inasmuch  as  the  appellant  has  used  no 
unlawful  means  to  produce  a  result,  and  that  as 
the  result  producea  repreeents  nothing  that  is 
unlawful,  this  action  cannot  be  main&ined.  1 
therefore  think  that  the  decision  of  the  Court  oE 
Appeal  should  be  reversed,  and  that  judgment 
should  be  entered  for  the  appellant. 

Order  appealed  from  reversed  and  judpneni 
entered^or  the  appeOami,  wUh  casts  hm  end 
below,  tnehtding  the  costs  of  the  irial. 

Solicitors  for  the  appellant,  Shaen,  Boseos, 
Mousey,  and  Co. 

Solicitors  for  the  respondents,  C.  /.  8mi(k 
and  Oofton, 


Si^ttm  €tmd  of  |nbiatte. 
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Wednesday,  Jan.  12, 1898. 

(Before  Chittt  and  Collikb,  L.Jir.) 

LoBD  ICoHKBWSLL  AVD  OTHEB8  (petitioners)  V. 
THOMPBOir  (resp.).  (a) 

APPBAL  FBOM  THB  QVBBN'b  BBBOH  DITI8I01I. 

School  board — Election  petition — Order  for  state- 
ment as  a  special  case — Appeal — municipal 
Corporatums  let  1882  645  A  nSViet.  c.  50),  s.  93, 
sub'S.  7 — Municipal  Elections  Oenerdl  BuUs, 
rr,  4S  and  57 — municipal  EUcHons  (Corrwpi 
and  Illegal  Practices)  Act  1884  (47  A  48  7id. 
c.  70),  s.  96,  sub'S.  1. 

From  an  order  of  a  iudge  at  chambers  direcHng  a 

school  board  election  petition  to  be  st<Uedasa 

special  ecus,  an  appeal  lies  by  leave  to  the  Cowrt 

of  Appeal. 
This  was  an  appeal  from  an  order  made  bj 
Kennedy,  J.  at  chambers. 

At  the  election  of  the  London  School  Board  in 
1897  five  members  were  to  be  elected  for  Chdsea, 
and  there  were  eight  candidates. 

Mr.  W.  Whiti&er  Thompson  was  returned  as 
the  fifth  of  the  candidates  elected. 

A  petition  was  presented  against  his  election, 
and  upon  an  appuoation  beinff  made  by  the 
petitioners  to  the  jud^  at  chambers,  Kennedy,  J. 
ordered  that  the  petition  should  be  stated  as  s 
special  case,  and  that  there  should  be  a  recount 
of  votes  as  between  the  respondent,  Mr.  Whitaker 
Thompson,  and  the  first  on  the  list  of  the  mi- 
successful  candidates. 

By  sect.  36,  sub-sect.  1,  of  the  Munioipsl 
Elections  (Corrupt  and  Illegal  Practices)  Act 
1884  (47  &  48  Yict.  c.  70)  the  provisions  oh  that 
Act  and  of  Part  IT.  of  the  Municipal  Coiporations 
Act  1882  were  made  applicable  to  elections  of 
members  of  school  boaros. 

By  the  Municipal  Corporations  Aot  1882  (45  & 
46  Vict  c.  50)  it  is  provided  bysect.  93,  sub-seot. 
7— being  a  section  in  Part  17.  of  the  Act-«» 
follows : 

If,  on  the  application  of  any  partj  to  a  psiition  ms^ 
in  the  preeoribed  manner  to  the  ffigh  Court,  it  appMn 

(a)  Beported  by  E.  Manlbt  Smra,  B«q.,  Bwrirtvr^kfr-Uv. 
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to  ihe  Bigk  Court  tJiat  tlie  OMe  xMaed  by  fhA  petition 
MB  b«  ooBTeniantly  ttftted  u  a  apeouJ  oaae,  the  Higk 
Ooort  nay  direot  i^e  leme  to  be  stated  aooordiziglj,  end 
tajnek  epeoiel  eeee  shell  be  keerd  before  the  High 
Onrt,  end  the  decision  of  the  ffigh  Ooort  shell  be 
fad. 

Bj  the  Gteneral  RuleB  for  the  effectual  execa- 
tionol  Part  lY.  of  the  Munioipal  Corporations 
Act  1882,  whiok  were  made  in  1883 : 

Bole  48.  The  applioetion  to  state  a  special  ease  may 
bo  made  by  motion  in  the  High  Conrt  of  Jnstioe  or  by  a 
imuBons  before  a  judge  thereof. 

Bole  57.  All  interlocntoty  qnestions  and  matters, 
•zospt  as  to  the  snAoienoy  of  the  seoority,  shell  be  heard 
lod  disposed  of  before  a  jndge,  who  shall  have  the  same 
oaotrdl  orer  the  proceedings  under  the  Municipal  Cor- 
poraiions  Act  1882,  as  a  judge  in  the  ordinary  proceed- 
ings of  the  High  Court,  and  such  questions  and  matters 
daU  be  heard  and  dispoeed  of  by  any  judge  of  the  High 
Oosrt. 

The  respondent  appealed  against  the  order  of 
Kennedy,  J.,  who  had  given  leave  to  appecJ. 

WUUmghby  WiUiams  (fif.  S.  Day  with  him),  for 
the  petitionerB,  raiaed  a  preliminary  objection  to 
juriacLiotion  of  the  oonrt  to  hear  the  appeal  By 
sect  98,  anb-aect.  7,  nnder  which  the  order  appealed 
againat  was  made,  the  decision  of  the  High  Oonrt 
isfinaL 

Yarbcrough  Andenon  for  the  reapondent. — An 
appeal  lies  to  thia  conrt  : 

Harwian  v.  Parkj  44  L.  T.  Bep.  81 ;  6  Q.  B.  Div.  323. 

ft  ia  tme  that  that  case  was  decided  upon  rule  44 
of  the  G(eneral  Bnles  made  nnder  tne  Corrupt 
Ptadacea  (lCnnioi|MLl  Elections)  Act  1872,  and  that 
nde  ia  not  in  precisely  the  aame  worda  as  role  57 
of  the  Grenerai  Bnles  made  nnder  the  ICnnicipal 
CoipoHratioBs  Act  1882,  but  the  effect  of  the  two 
mlea  ia  the  aame. 

Ghittt,  L J*. — ^The  point  ia  governed  bj  the 
deeiaion  of  the  Conrt  of  Appeal  in  Harmon  v. 
Pari  («H  9up.).  There  ia  no  material  diatinction 
between  role  44,  which  waa  then  in  force,  and  rule 
57  of  the  now  exiating  Gteneral  Bnles.  I  think  we 
mnat  overrnle  thia  preliminary  objection  and  hear 
the  appeal. 

OoLLnrs,  L.J. — I  am  of  the  aame  opinion. 

The  appeal  was  then  heard. 

Solidtors   for   the   petitionera,    Badford   and 
frtuikland. 
Soliciton  for  the  respondent,  Xeioin  and  Co. 


Wednesday,  Jan,  26, 1898. 

(Before  Lord  HALSBUxr,  L.C.,  Smith  and 
Collins,  L.JJ.) 

Wood  v.  Widnbs  Cobpobation.  (a) 

^FPEAL  FBOM  THE  QUBBN's  BBHCH  DITI8ION. 

I^ocal  gavemmeni — Public  health — PrivUs  and 
vaUr^cUBett  —  Powers  of  local  authority  — 
Oeneral  rudwtion — Notice  to  provide  euficient 
pivy^Validiby  of  notice— Public  Health  Act 
1875  (38  ij^  39  Vict.  e.  55),  e.  36. 

The  FMic  HeaUh  Act  1875  providee  by  sect.  36 
thai  if  a  houee  (uppeare  to  the  local  avihority  to 
be  whoui  a  auffietent  water-cloeet,  earth^doeet. 
Of  privy,  Vie  authority  ehall  by  written  notice 
ftqwre   the   owner  or  occupier  **to  provide  a 

<4  Bcporled  ^  J.  H.  Willumi,  Xaq.,  Btfriit«v«t-L»w. 


euficient  water-doeet,  earth-ctoeet,  or  privv^* 
and  thai  '*  if  such  notice  is  not  complied  loitk,*' 
the  authority  may  do  the  work  ana  recover  the 
expenses  from  the  owner, 

A  local  authority  passed  a  general  resolution  that 
in  all  eases  of  nuisances  requiring  the  recon- 
struction of  privies,  it  should  as  far  cm  praC' 
iicable  be  ordered  that  the  privies  slioutd  be 
converted  into  privies  on  a  particular  system. 
In  pursuance  of  that  resolution  a  notice  w€u 
served  upon  the  owner  of  some  houses,  under 
sect.  36,  that  each  house  was  without  a  sufficient 
privy,  and  requiring  him  "to  provide  .  .  . 
a  sufficient  privy  on  the  voaste  water-closet 
system  in  accordance  with  plans  "  specified. 

Held,  that  the  notice  was  invalid  because  it  was 
given  in  pursuance  of  a  general  resolution,  and 
also  because  it  did  not  permit  the  owner  to 
comply  tnth  the  notice  by  providinq  any  otJter 
**  sufficient  '*  privy  than  thai  specified. 

This  was  an  appeal  by  the  corporation  of  Widnea 
from  the  jndgment  of  the  Divisional  Conrt 
(Lawrance  and  Bidley,  JJ.)  upon  a  case  atated  by 
jnaticea. 

The  corporation  of  Widnea  took  proceedinga 
before  jnsncea  at  petty  aeasiona  to  recover  from 
Edwin  Wood,  under  aect.  36  of  the  Public  Health 
Act  1875,  the  aum  of  6Z.  8f .  the  first  instalment 
of  certain  private  improvement  expenaea.  The 
jnaticea  made  an  order  for  payment,  and  atated  a 
oaae  for  the  opinion  of  the  Queen*a  Bench  Divi- 
aion. 

The  case,  ao  far  as  ia  material,  waa  aa  f ollowa : 

Wood  was  the  owner,  within  the  meaning  of 
the  Public  He&ltJi  Act  1875,  of  nine  hooses,  S  to. 
68  induaive,  in  Terrace-road,  Widnes,  and  of  no 
other  houses  in  that  road.  The  corporation  of 
Widnes  were  the  urban  aanitary  authority  for 
Widnea. 

On  the  12th  Feb.  1895  the  corporation  con* 
firmed  the  following  reaolution  of  their  health 
committee  paaaed  on  the  8th  Jan.  1895,  namely  : 

That  in  ell  fntore  oeaee  of  naieenoe  reqmnng  the 
reoonatmotioa  of  priviea  and  aahpite  the  local  anthority 
of  thia  horongh  do  ae  far  as  praotioable  order  that  snoh 
priviee  and  aahpite  be  converted  into  the  waste  water- 
oloaet  system  or  into  snoh  other  water*oloeet  system  ae 
the  looel  anthority  may  from  time  to  time  approve,  and 
that  the  highway  committee  he  requested  to  take  enoh 
stepe  for  the  adoption  ci  the  first-named  system  gene- 
ral^ throughout  the  boroogh. 

On  the  22nd  March  1895  the  inspector  of 
nuiaances  of  the  corporation  aerved  upon  Wood 
a  notice  aa  f ollowa : 

I  hereby  give  yon  notice  that  there  is  a  nuisance  at 
your  premises,  Nos.  58  to  68,  Teiraoe-road,  oaoeed  by 
privies  being  so  deep,  wet,  and  foul  ae  to  be  injurious 
to  health,  and  requiree  that  they  be  converted  into 
water-doeets  (either  slop  water  or  cistern)  to  abate  the 
nuisance.  And  I  further  give  you  notice  that  unless 
the  nuisanoe  is  abated  by  the  1st  May  I  shell  be  obliged 
to  report  the  matter  to  Uie  sanitary  authority. 

Only  one  notice  was  aerved,  and  no  notice  waa 
served  upon  any  of  the  occupiers  of  Wood'a 
houses. 

On  the  3rd  April  1895  the  borough  aurveyor  and 
the  inapector  of  nuiaances  reported  that  certain 
houaea  within  ibe  borough,  including  Noa.  52  to  68, 
Terrace-road,  were  without  a  aufficienc  water- 
closet,  eai*th-cloaet,  or  privy,  and  an  aabpit  fur- 
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nisbed  with  proper  doors  and  coveringB;    the 
following  is  a  copy  of  such  report : 

We  the  undenigned,  being  lespeotively  the  boiongh 
gurreyor  and  iDspeotor  of  naiaaiioea  of  the  waid  boroiigh» 
do  hereby  report  that  the  foUowiog  honeee,  ntnate 
within  the  eaid  borongh,  are  reepeotively  without  a 
■nflioient  water-doeet,  earth-oloeet,  or  priTy,  or  an  ash- 
pit fnmiihed  with  proper  doors  and  ooTerings,  yis. : 
Nos.  102  to  122  inolnsiTe,  Horat-street ;  127  to  143 
inolnsive,  Mersey-road;  121  to  125  inclnslTe,  Mersey- 
road;  93  to  115  mclnsiTe,  Hnrst-street ;  92  to  108 
iaoliifliTe,  Terraoe-road ;  9  to  17  inclosive,  Hntohinaon- 
street ;  57  to  61  inclaaiTe,  Logedale-road,  58  to  82  inda- 
siTe,  Oiford-Bireet;  33  to  47  indnsiye  Moor-lane;  2  to 
20  inclouTe,  ElUs-street ;  6  to  14  inclnsiTe,  Moor-lane  ; 
1  to  17  indnalTe,  Boee-street ;  1  to  41  indasiye,  Bean- 
numt-street ;  2  to  50  indnslTe,  Beaomont-street ;  2  to  44 
indnsiye,  Terraoe-road ;  52  to  68  indusive,  Terrace- 
road  ;  and  1  to  7  indnsiye,  West-street. 

On  the  9tb  April  1895,  the  oorporation  eon- 
firmed  a  resolution  of  their  health  committee 
dated  the  3rd  April  1895,  of  which  the  following 
is  a  copy : 

It  appearing  to  the  looal  anthority  of  this  borough 
apom  the  report  of  the  borough  snrvejor  and  inspeotor  of 
naisanoes  now  snbmitted  that  honaee  [enumerating  all 
the  hooses  specified  in  the  above  report]  are  reepeotiTely 
witbont  a  soffioient  water-doaet,  earth  doset  or  priyy, 
and  an  ashpit  famished  with  proper  doors  and  coTerings, 
the  said  looal  authority  do  by  written  notice  require  tiie 
owner  or  occupier  of  each  of  the  said  houses  within  one 
month  from  the  service  of  the  said  notice  to  provide  a 
Boffioient  privy  and  ashpit  furnished  as  aforesaid  upon 
the  waste  water-doeet  system  approved  by  the  corpora- 
tion* 

On  the  23rd  April  1895  Wood  was  served  with 
a  notice  as  follows : 

It  appearing  to  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Widnee  upon  the  report  of  their  sur- 
v^or,  and  (inspector  of  nuisances)  that  the  following 
houses,  viz.,  numbered  52  to  88,  inclusive,  Terraoe-road, 
in  the  said  borough,  are  eadi  without  a  sufficient  privy 
and  ashpit  furnished  with  proper  doors  and  coverings, 
the  said  Mayor,  aldermen,  and  burgesses  do  hereby 
require  you  to  provide  for  the  said  houses  within  a 
period  of  one  month  from  the  service  of  this  notice  a 
snffldent  privy  and  ashpit  fumished  as  aforesaid  on 
the  waste  water-doset  system  in  accordance  with  plans 
and  spedflcations  which  may  be  seen  at  the  office  of 
the  borough  surveyor.  Town  Hall,  Widnes. 

If  this  notice  be  not  complied  with  within  the  time 
aforesaid,  the  said  mayor,  aldermen,  and  burgesses  wiU 
do  the  work  hereby  required  to  be  done,  and  will  recover 
in  a  summary  manner  from  you  the  expenses  incurred  by 
them  in  so  doing. 

By  a  clerical  error  the  houses  were  described  in 
this  notice  as  numbered  52  to  88  instead  of  52  to 
68. 

Only  one  notice  was  served  apon  Wood,  and 
no  nouce  was  served  upon  any  of  the  occupiers  of 
Wood's  houses. 

The  last-mentioned  notice  was  not  complied 
with  in  respect  of  any  of  Wood's  said  houses, 
numbered  ^  to  68,  Terrace-rood,  and  thereupon 
on  the  11th  June  1895  the  corporation  confirmed 
t  he  following  resolution  of  their  health  committee 
passed  on  the  31st  May,  1895,  namely : 

Beferring  to  the  resolution  of  this  committee  of  the 
3rd  April  last,  confirmed  by  the  council  on  the  9th  April 
last :  Besolved — That  the  borough  survejor  proceed  with 
the  reconstruction  of  the  ashpits  therein  mentioned  in 
accordance  with  the  notices  served  upon  the  several 
owners. 


The  borough  surveyor  thereupon  proceeded  to 
reconstruct  the  privies  and  ashpits  in  the  ssid 
houses,  and  executed  all  the  work  neoeesaijr  to  be 
done  in  relation  thereto  in  accordance  with  the 
said  notice  served  upon  Wood,  and  dated  the  SM 
April  1895. 

On  the  11th  Feb.  1896  the  corporation  con- 
firmed the  foUowing  resolution  of  their  finance 
committee,  passed  on  the  5th  Feb.  1896, 
namely: — 

The  borough  accountant  submitted  statement  cf 
expenses  incurred  by  the  oorporation  under  sect  38  of 
the  Public  Health  Act  1875  for  the  repayment  whereof 
the  owners  of  the  respective  premises  in  respeet  cf 
which  the  said  expenses  are  incurred  are  liable  undsr 
said  Act  Besolved—That  the  local  authoritj  of  tins 
borough  do  hereby  order  and  declare  such  expenses  to  be 
payable  by  six  instalments  by  the  owner  of  the  ssid 
premises  for  the  tim^  being,  the  first  instalment  to  bs 
payable  on  demand  and  the  remainder  on  the  89th  Sept 
in  each  year,  beginning  on  the  29tfa  Sept.  18»6,  together 
with  interest  at  the  rate  of  51.  pec  centum  per  annsm  on 
the  sum  from  time  to  time  remaining  due  until  the  whole 
amount  shall  be  paid. 

The  plans  and  npecifications  referred  to  in  the 
said  notice  of  the  23rd  April  1895  were  nrepared 
prior  to  Jan.  1895,  and  the  work  claimed  for  wm 
executed  in  accordance  with  such  plans  snd 
specifications. 

The  expenses  incurred  by  the  oorporation  in 
reoonstruotinff  the  privies  and  ashpits  in  Wood's 
said  houses/^  to  68,  Terrace-road,  and  exeeutuig 
the  work  in  relation  thereto  in  accordance  with 
the  said  notice,  dated  the  23rd  April  1895, 
amounted  to  the  sum  of  37Z.  8s.,  and  Wood 
refused  or  neglected  to  pay  the  same.  The 
greater  part  of  such  expenses  was  for  the  construc- 
tion of  water-closets  in  substitution  for  privies. 
The  corporation  declared  the  said  sum  of  37L  8e. 


to  be  payable  by  instalments,  the  first  of  whidi 
amountii^e  to  6f.  Ss.  became  dne  and  payable  on 
the  12th  Maxch  1896  and  was  then  demanded. 
Wood  did  not  give  any  notice  of  objection  to  the 
amount  of  the  said  expenses. 

It  was  contended  on  behalf  of  Wood  that  the 
resolution  confirmed  on  the  12th  Feb.  1895  wss 
invalid ;  that  under  sect.  36  of  the  Public  Hesltb 
Act  1875  a  separate  notice  is  required  for  esch 
house,  and  that  such  notice  must  be  served  upon 
the  occupier  of  each  house  as  well  as  the  owner; 
and  that  the  notice  dated  the  23rd  April  1895 
was  invalid  (amongst  other  things),  (a)  becaose 
such  notice  purported  to  require  Wood  to  provide 
privies  and  ashpits  for  houses  of  which  he  was  not 
the  owner  within  the  meaning  of  the  PuUio 
Health  Act  1875,  (h)  because  such  notice  did  not 
allese  an  absence  of  a  sufficient  water-doset  or 
eartii-closet^  (o)  because  such  notice  did  not  giTS 
Wood  the  option  of  providing  a  sufficient  water- 
closet,  earth-closet,  or  ^riyr  and  an  ashpit^  (d) 
because  such  notice  requirea  the  work  to  be  done 
in  accordance  with  a  general  ^an  or  systom 
adopted  by  the  corporation.  It  was  farther 
contended  on  behalf  of  Wood  that  the  resoln- 
tion  of  the  31st  Ma^  1895  authorised  the  re- 
construction of  ashpits  only  and  that  in  any 
event  he  was  only  liable  to  pay  expenses  so 
incurred. 

It  was  contended  on  behalf  of  the  corporation 
that  the  resolution  confirmed  on  the  12th  Feb. 
1895  was  not  invalid,  and  that,  under  any  cironm- 
stances,  it  was  not  material  to  the  present  case; 
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^t  the  bam  of  the  proceedings  was  the  report 
of  the  borough  sarrejor,  dated  the  3rd  April 
18d5 ;  that^  under  sect.  S6  of  the  Public  Health 
Act  1875,  it  is  not  necessary  to  serve  a  notice  in 
respect  d  each  of  seveml  honses  belonging  to  the 
same  owner,  nor  is  it  necessary  to  serve  a  notice 
on  the  occupier  as  well  as  the  owner ;  and  that  the 
notice  served  on  Wood,  dated  the  23rd  April  1895, 
was  not  invalid  by  reason  of  the  error  in  the 
Dnmber  of  the  honses,  or  on  axiy  of  the  other 
eroonds  contended  for  on  behalf  of  Wood;  and 
that  tike  vaid  notice  did  not  require  the  work  to  be 
done  in  aooordance  with  a  general  plan,  but  was 
given  upon  the  report  of  &e  borough  surveyor 
and  inspector  of  nuisances,  dated  the  3rd  April 
1895. 

It  was  further  oontend<;d  on  behalf  of  the  cor- 
poration that  ibe  resolution  of  the  3l8t  May  1895 
aid,  in  fact,  include  the  reconstruction  of  privies, 
and  that^  even  if  it  did  not,  it  was  immaterial,  as 
this  work  was  included  in  the  notice  of  the  23rd 
April  1895. 

We  held  that  the  contention  on  behalf  of  the 
coqKnation  was  right;  that  the  proceedings  were 
regular ;  and  that  Wood  was  liable  to  pay  to  the 
eorporation  the  amount  claimed. 

The  questions  of  law  for  the  opinion  of  the 
eoort  are : — ^Wliether  the  resolution  confirmed  the 
12th  Feb.  1895  was  valid,  or,  if  not^  whether  it 
invalidated  the  subsequent  proceedings ;  whether, 
under  sect.  36  of  the  PubUc  Health  Act  1875,  it 
was  necessary  for  the  corporation  to  serve  a  sepa- 
rate notice  upon  Wood  in  respect  of  each  house ; 
whether  a  notice  undw  the  said  section  ought  to 
have  been  served  upon  the  occupier  of  each  of  the 
§aid  houses  as  well  as  upon  the  owner ;  whether 
the  notice,  dated  the  23ra  April  1895,  was  a  valid 
Botioe  under  sect.  36  of  the  Public  Health  Act 
1875 ;  whether  Wood  is  liable  to  pay  the  sum  of 
371.  8f.,  representing  expenses  incurred  by  the 
corporation  for  executing  the  work,  in  accordance 
with  the  notice  dated  the  23rd  April  1895. 

The  PubHc  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides : 

Seot  35.  It  shall  sot  be  lawful  newly  to  erect  any 
home,  or  to  rebuild  any  boose  polled  down  to  or  below 
the  groond  floor,  without  a  soffioient  water-oloset, 
Mrth-okMet,  or  privy,  and  an  ashpit  famished  with  pro- 
per docn  and  ooveringa.  Any  person  who  oaneee  any 
hoaae  to  be  ereoted  or  rebuilt  in  oontravention  of  this 
eaaetmeni  shi^  be  liable  to  a  penalty  not  exceeding 
twsnty  pounds. 

Seek  86.  If  a  house  within  the  district  of  a  local 
wthoriiy  spears  to  sneh  anthority  by  the  report  of 
tibsir  sorveyor  or  inspector  of  nniaanoes  to  be  without  a 
nflkusnt  ea^tb-elosst,  water-closet,  or  privy,  and  an 
«hpit  faRnshed  with  proper  doon  and  coverings,  the 
V}m1  authority  shall,  by  written  notice,  reqoire  the 
owner  or  ooenpier  of  the  house,  within  a  reasonable 
tisM  tbanin  specified,  to  provide  a  snffioient  water- 
elosat,  euth-doset,  or  privy,  and  an  ashpit  f  anuBhed  as 
•loraaBid,  or  either  of  thrnn,  as  the  case  may  require. 
If  >qeh  notice  is  not  oompUed  with,  the  local  authority 
my,  at  the  expiration  of  the  time  specified  in  the  notice 
^  the  work  thereby  required  to  be  done,  and  may 
neover  in  a  snmmaxy  manner  from  the  owner  the 
txpeiiBes  incurred  by  them  in  so  doing,  or  may  by  order 
Mare  the  same  to  be  private  improvement  expensea. 
Pnmded  that  where  a  water-closet,  earth-doeet  or  privy 
iiu  been  and  is  used  in  common  by  the  inmates  d  two 
or  mote  honses.  or  if,  in  the  opinion  of  the  local  autbo- 
rity  a  water-oloeet,  earth-oloeet,  or  privy  may  be  so  used  J 


they  need  not  require  the  same  to  be  provided  for  oaeh 
house. 

Sect.  268.  Where  any  person  deems  himself  aggrieved 
by  the  decision  of  the  local  authority  in  any  case  bok 
which  the  local  authority  are  empowered  to  recover  in  m 
summary  manner  any  expenses  incurred  by  them,  or  to 
declare  such  expenses  to  be  private  improvement 
expenses,  he  may,  within  twenty-one  days  after  notice 
of  such  decision,  address  a  memorial  to  the  Local 
Government  Board,  stating  the  grounds  of  hie  complaint, 
and  shall  deliver  a  copy  thereof  to  the  local  authority ; 
the  Local  €k>vemment  Board  may  make  such  order  in 
the  matter  as  to  the  said  board  may  seem  equitable,  and 
the  order  so  made  shall  be  binding  and  condosive  on  all 
parties.  Any  proceedings  that  may  have  been  com- 
menced for  the  recovery  of  such  expenses  by  the  local 
authority  shall,  on  the  delivery  to  them  of  such  copy  as 
aforesaid,  be  stayed ;  and  the  Local  Government  Board 
may,  if  it  thinks  fit,  by  its  order  direct  the  local  autho- 
rity to  pay  to  the  person  so  proceeded  against,  such  sum 
as  the  Baid  Board  may  consider  to  be  a  just  compensa- 
tion for  the  loss,  damage,  or  grievance  thereby  sustained 
by  him. 

The  Divisional  Court  (Lawranoe  and  Bidley, 
JJ.)  gave  judgment  in  favour  of  Wood  u^n  the 
ground  tiiat  tihe  local  authority  were,  in  this  case, 
endeavouring  to  enforce  a  general  rule  (77  L.  T. 
Rep.  306). 

The  Corporation  of  Widnes  appealed. 

Mctcffiorran,  Q.C.  {McCaUy  Q.C.  and  Bonsey 
with  him)  for  the  appellants. — ^The  judgment  of 
the  Divisional  Court  was  wrong,  because  the 
appellants  in  this  case  were  not  endeavouring  to 
enforce  any  general  resolution.  It  is  admitted 
that  the  corporation  cannot  lay  down  a  general 
rule  and  ^iforce  it  in  all  cases,  and  that  th^ 
must  exercise  their  judgment  in  each  particular 
case,  as  was  decided  in 

Tinkler  v.  Wandmoorth  District  Board  of  WwU^  30 
L.  T.  Bep.  O.  S.  146;  31  L.  T.  Bep.  O.  S.  27 ; 
2  De  G.  &  J.  261. 

In  this  case  the  appellants  did  exercise  their 
discretion,  for  they  acted  upon  the  report  of  their 
inspector  of  nuisances  with  reference  to  these 
houses,  and  after  considering  that  report  ordered 
this  notice  to  be  served  upon  the  respondent. 
The  judges  in  the  Divisional  Court  misappre- 
hended the  facts.  The  justices  have  not  found  as 
a  fact  that  tJie  appellants  did  not  exercise  their 
discretion  in  this  case ;  the  judges  in  the  Divi- 
sional Court  were  not  entitled  to  draw  any  such 
inference,  for  it  was  a  question  of  fact  for  the 
decision  of  the  justices.  It  appears  from  the 
case  that  there  was  here  a  particular  resolution 
passed  with  respect  to  these  particular  houses. 
xMs  notice  was  not  bad  because  it  specified  a 
particular  form  of  water-closet.  The  local  autho- 
rity have  power  to  order  that  a  water-closet  shall 
be  substituted  for  a  privy : 

at.  LvMt  Vettry  v.  Lmois,  52  L.  T.  Bep.  608 ;  1 
B.  A  S.  865. 

And  it  is  only  reasonable  to  say  that  they  ought 
to  have  power  to  direct  what  kind  of  water-cloeet 
will  be  sufficient.  Under  this  notice  Wood  was 
not  bound  to  make  the  particular  vraiter-cloflet 
specified,  but  could  provide  some  other  sufficient 
-water-closet;  if  the  local  authority  said  that  it 
was  not  sufficient  his  remedy  would  then  be  by  an 
appeal  to  tiie  Local  Government  Board  under 
sect.  268  of  the  Act.  This  notioe  does  not 
compel  the  owner  to  make  the  specified  water- 
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•doeet ;  it  is  only  a  notice  that  that  kind  of  water- 
^oaet  will  be  considered  sufficient  by  the  local 
anthority  If  the  owner  chooses  to  make  some 
other  kind  of  water-closet  he  can  do  so,  mnninf;^ 
the  risk  that  the  local  anthority  will  say  that  it  is 
not  sufficient. 

C.  A,  Buasell,  Q.C.,  and  By  croft,  for  the  respon- 
-dent. — The  notice  serred  npon  the  owner  in  this 
-case  was  given  simply  in  ptmraanoe  of  the  general 
resolution  passed  by  the  appellants  and  in  order 
^  enforce  that  resolution.  It  is  clear  that  they 
did  not  exercise  any  real  discretion  in  respect  of 
these  houses.  The  report  of  the  surreyor,  upon 
^hioh  it  is  said  that  the  appellants  acted,  did  not 
;giTe  them  any  facts  at  all  upon  which  it  was 
possible  for  them  to  form  an  opinion  and  exercise 
a  discretion  with  respect  to  these  houses.  The 
notice  was  given  in  respect  of  the  houses  52  to  88 
in  Terrace-road;  the  respondent  was  not  the 
owner  of  the  houses  68-8o,  and  therefore  could 
not  possibly  comply  with  the  notice.  Upon  that 
ground  the  notice  was  bad.  The  notice  was  also 
bad  because  it  ordered  the  owner  to  make  a  par- 
ticular kind  of  water-closet.  By  sect.  36  the 
owner  is  bound  to  comply  with  the  notice  which 
is  served  upon  him ;  if  he  does  anything  but  that 
which  is  specified  in  the  notioe  he  aoes  not  comply 
with  the  notice,  and  the  provisions  of  the  Act  can 
be  enforced  u  gainst  him.  Now,  reading  sects.  35 
and  36  together,  it  appears  that  ^e  local  autho- 
iitnr  have  no  power  to  order  that  there  shall  be 
either  a  privy  or  a  water-closet,  but  that  tiiey  can 
only  order  that  a  sufficient  privy  or  water-closet 
shall  be  provided.  The  Act  is  complied  with  if  either 
the  one  or  the  other  is  provided.  A  fortiori^ 
the  local  authority  cannot  order  any  particular 
kind  of  water-closet  to  be  provided;  they  can 
only  order  that  a  suffi^cient  water-closet  shall  be 
provided.  This  notice  does  not  give  the  owner 
any  option  as  to  the  kind  of  water-closet  which  he 
wiU  make. 

Macmorran,  Q.C.  in  repl^. — The  mistake  as  to 
the  number  of  the  houses  is  immaterial.  It  was 
merely  a  derioal  error,  and  there  is  no  finding  of 
the  justices,  or  any  suggestion,  that  the  respon- 
dent was  misled  thereby.  This  notice  does  not 
order  the  particular  kmd  of  water-closet  to  be 
made,  but  cmly  gives  an  intimation  that  the  local 
authority  will  consider  that  kind  to  be  a  sufficient 
water-closet. 

Lord  Halsbubt,  L.O. — ^I  confess  that  when 
this  appeal  was  first  opened  I  was  under  a  mis- 
apprehension as  to  the  real  point  which  was  going 
to  be  argued.  I  thought  that  the  point  was 
whether  or  not  the  local  authority  had  a  general 
power  to  insist  upon  the  adoption  of  a  general 
scHbme  by  a  general  order.  ,  It  has,  however,  been 
admitted  that  a  local  aufSiority,  actinff  under 
sect.  36  of  the  Public  Health  Act  1875,  must 
consider,  and  exercise  its  discretion  in  respect  of, 
each  particular  case  which  arises;  and  that  a 
local  authority  has  no  right  to  enforce  a  general 
scheme  of  sanitary  improvement,  but  must 
consider  each  case  and  form  a  judgment  with 
respect  to  it.  Such  a  decision  of  the  local  autho« 
rity  cannot  be  brought  before  a  court  of  law ; 
the  remedy  of  a  person  who  thinks  himself 
aggrieved  is  an  appeal  to  the  Local  Qovemment 
Board  under  sect.  268  of  the  Act.  Now,  in  the 
present  case  we  have  to  ascertain  whetiier  in  fact 
the  local  authority  did  act  in  pursuance  of  a 


general  scheme  and  in  order  to  enforce  a  general 
resolution,  and  also  whether  the  particular  order 

S'ven  to  the  appellant  gave  him  any  option  to  do 
e  work  in  a  way  which  he  might  properly  think 
to  be  sufficient.  The  case  has  been  stated  in  a 
form  which  makes  it  difficult  to  see  what  was  the 
real  conclusion  of  fact  come  to  by  the  justices. 
Looking  at  the  whole  of  the  case  I  come  to  the 
oonolnsion  that  this  was  an  attempt  on  the  part 
of  the  local  authority  to  enforce  throughout  toeir 
district  the  same  improvements  in  respect  of  sani- 
tary  matters.  It  may  be  that  indirectly  the  local 
authority  can  bring  about  that  result  by  deciding 
in  each  case  that  their  scheme  is  the  only  suf- 
ficient one.  It  has  been  conceded  that  the  local 
authority  must  exercise  its  judgment  in  each  par- 
ticular case,  and  that  such  a  decision  must  be 
followed  by  a  notioe  given  in  each  particular 
case.  Upon  both  points  I  think  that  the  judg- 
ment of  the  Divisional  Court  must  be  affirmed. 
Looking  at  the  whole  case,  I  think  that  this  was 
an  attempt  to  enforce  a  cut  and  dried  general 
scheme  in  pursuance  of  a  general  resolution.  I 
think  further  that  the  notioe  which  was  given  in 
this  case  was  not  a  proper  notice  under  the  Act 
I  do  not  so  hold  because  of  the  mis-statement  in 
respect  of  the  numbers  of  the  houses,  for  I  think 
that  the  person  raising  that  objection  must  show 
that  he  was  in  fact  mided ;  I  do  not  give  effect  to 
that  objection.  I  think  that  the  important  point 
is  that  the  notice  was  not  a  proper  notice  under 
the  statute  calling  upon  the  owner  to  make  a 
"sufficient"  closet,  because  the  effect  of  the 
notice  ia  that,  unless  the  owner  makes  that  water- 
closet  which  is  specified  in  the  notice,  he  cannot 
comply  with  the  notioe  as  required  by  the  statute. 
Now,  it  has  been  admittea  on  behalf  of  the 
respondents  that,  unless  that  part  of  the  notioe 
which  refers  to  the  particulai-  kind  of  water- 
closet  is  only  a  direction  to  the  owner  as  to  what 
will  be  sufficient,  tiie  notice  is  not  a  good  notioe 
under  the  statute ;  but  it  is  contend^  that  this 
was  only  such  a  direction,  and  that  the  notice  it 
therefore  good.  I  agree  that,  if  it  wero  merely  a 
direction,  the  notice  would  be  good.  But  this 
notice  absolutely  orders  the  owner  to  make  this 
particular  water.doset  in  such  a  way  that  he 
cannot  oomply  with  the  notice  without  doing  that 
particular  work.  It  is,  therefore,  impossible  for 
the  respondents  to  contend  that  they  have  pro- 
perly exercised  their  diacretion  in  tms  case,  ctr 
that  a  proper  notice  under  the  statute  has  been 
given.  I  am,  therefore,  of  opinion  that  the 
degision  of  the  Divisional  Court  was  right,  and 
that  this  appeal  must  be  dismissed. 

Smith,  Jj.J.— >I  am  of  the  same  opinion.  I 
agrree  with  the  judgments  of  Lawranoe,  J.  and  ci 
Bidley,  J.,  that  this  was  an  attempt  on  the  part 
of  the  local  authority  to  enforce  a  geoeoral  soheme 
all  over  their  district  for  changing  all  privies  and 
closets  into  water-closets  on  the  waste-water 
system.  Now,  the  Act  does  not  give  the  local 
authority  that  power.  Upon  that  oondlusion  of 
fact,  therefore,  uie  ludgment  of  the  Court  below 
was  right.  Then  tnere  is  another  point  The 
notioe  given  by  the  local  authority  ordered  the 
appellant  to  make  a  certain  pai*ticular  kind  of 
water-closet  according  to  the  plans  and  spedfica- 
tions  approved  by  them,  and  stated  that  u  he  did 
not  nukke  that  water-closet  the  local  autho- 
rity would  enter  and  do  the  work  and  charge  him 
with  the   expense.     Now,    suppose   the  owner 
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desired  to  make  some  other  kind  of  water-closet 
which  might  be  qxdte  suffioient,  oonld  he  comply 
with  the  Botioe  by  making  that  water-closet  P 
No,  he  could  not.  Therefore  the  notice  was  a  bad 
notice,  because  it  gsiYe  the  owner  no  option  to 
make  any  other  simpient  water-closet  than  that 
specified  in  the  notice.  I  agree  that  the  judg- 
ment of  the  DiYisional  Court  was  right,  and  must 
he  affirmed. 

GoLLiHS,  L.  J. — ^I  am  of  the  same  opinion,  and 
have  nothing  to  add.  Appeal  dumi„ed. 

Solicitors  for  the  appellants,  Sharpe,  Parker, 
PriUhardi,  and  Barham,  for  H.  8.  Oppenheim, 
Widnes. 

Solicitors  for  the  respondent,  Alfred  OrtMdy 
Son,  and  Co. 


Monday,  Feb,  7, 1898. 

(Before  Livdlbt,  1C.B.,  Biobt  and 
WlIXIAMS,  L.JJ.) 

Thk  Gvabdiahb  of  ths  Poos  of  St.  Satioub's 

UnOH  V.  ThX  GUABDIAITB  OF  THB  POOB  OF 
DOBKIHO  UVIOH.  (a) 

APPBAIi  FBOM  THB  (^UBBB^S  BBHCR  DITI8IOH. 

Poor  Jaw — Order  of  removal  —  Seiilemeni — Svb- 
dwieum  of  parieh  into  separate  parUhee — Loee 
of  Mitf#iiiaiU  —  LoeoX  Qovemtnent  Aet  1894 
(56  A  57  Viet.  e.  78),  «.  1,  sub^e,  3. 

Where  a  parieh,  whieh  ie  partly  within  and  partly 
without  a  rural  eaniiary  district,  ie  divided 
imto  eeparate  parishes  under  sect.  1,  sub-seet,  Z, 
cf  the  Jjoeal  Oovemment  Act  1894,  a  settlement 
acquired  in  the  undivided  parish  before  its 
division  is  esaiinauished ;  and  a  person  does  not 
by  reason  of  suck  previous  eettlement  in  the  un- 
divided parish,  acquire  a  settlement  in  eitlier 
of  the  eeparate  panehee. 

Reg.  V.  The  Inhabitants  of  Tipton  (3  Q.  B,  215) 
fMnsed, 

Thmeion  of  ike  Divisional  Court  ( CoUine  and  Eidley, 
JJ^  ante,  p.  225;  T7  L.  T,  Biip,  466)  affirmed. 

T9K  ffoardians  of  the  poor  of  the  Dorking  Union 
meued  from  the  order  of  justices,  dated  the 
iSth  Aug.  1896,  adjudging  the  settlement  of  one 
Albert  Edward  Bndger,  a  pauper,  to  be  in  the 
TMiish  of  Dorking,  in  the  county  of  Surrey,  in  the 
Dorkinfir  Union,  and  ordering  his  removal  from 
the  St.  Saviour's  Union,  in  the  county  of  London, 
to  the  Dorking  Union. 

The  appeal  was  heard  at  the  Oourt  of  Quarter 
Seeeions  lor  the  county  of  London,  at  Newington, 
when  ihBt  court  allowed  the  appeal,  and  reversed 
the  decision  of  the  justices,  subject  to  the  opinion 
oC  the  oourt  upon  a  special  case. 

It  appeared  from  the  statement  in  that  case 
that  the  pauper  was  bom  on  the  26th  Dec.  1879,  at 
Westooit,  a  hamlet  then  forming  part  of  the 
parish  of  Dorking,  and  in  the  Dorlnng  Union. 

He  never  acquired  a  settlement  elsewhere,  the 
derirative  settlement  which  was  attempted  to 
be  iet  up  having  failed. 

In  Aug.  1896  he  became  chargeable  to  the  St. 
SftTiour's  Union,  in  the  county  of  London,  and 
oa  the  18th  Aug.  1896,  on  the  application  of  the 
Sur^ans  of  that  union*  an  oraer  was  made  by 
the  justices  for  his  removal  to  the  Dorking 
llnion,  against  which  order  the  Dorking  Union 
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appealed,  but  at  the  time  such  order  was  made 
there  was  no  evidence  before  the  justices  that 
the  pai[ish  of  Dorking  had  heea  divided  as  herein* 
after  mentioned. 

At  the  time  of  the  passing  of  the  Local  Govern- 
ment Act  1894  the  parish  of  Dorking  was  situate 
pertly  within  and  partly  without  the  Dorking 
rural  sanitary  district. 

By  the  operation  of  sect.  1,  sub-sect.  3,  of  that 
Act,  the  F»art  of  the  parish  which  was  within  the 
rural  sanitary  district  and  the  part  which  was 
without  were  constituted  and  became  two  separate 
parishes,  and  the  old  parish  of  Dorking  ceased 
to  exist. 

Under  the  powers  given  by  sect.  55,  smb-sect.  2, 
of  the  Local  Government  Act  1894,  the  Oounij 
Council  of  Surrey,  on  the  26th  Jul^  1894,  directed 
that  the  names  of  the  two  new  parishes  so  formed 
should  be  "Dorking"  and  '* Dorking  Rural" 
wsnectively.  ^  ^ 

The  hamlet  or  township  of  Westcott,  in  which 
the  pauper  was  bom,  is  situate  in  the  parish  of 
Doling  Bu«l,  and  iB  efciU  within  (he  l)orkix»g 
Umon. 

Prior  to,  and  at  the  time  of  the  passing  of,  the 
Local  Government  Act  1894,  the  old  parish  of 
Dorking  had  but  one  set  of  overseers,  and  one 
poor  rate  was  made  and  levied  for  the  entire 
parish. 

Since  the  passing  of  that  Act  separate  overseers 
have  been  appointed  for  each  of  the  two  new 
parishes  of  Dorking  and  Dorking  Rural,  and  a 
separate  poor  rate  has  been  made  and  levied  for 
each  of  the  parishes,  and  from  that  time  over- 
seers have  ceased  to  be  appointed,  and  a  poor 
rate  has  ceased  to  be  made  for  the  old  parisb  of 
Dorking. 

It  was  contended,  before  the  Court  of  Quarter 
Sessions,  for  the  g^uardians  of  the  Dorking  Union, 
that  the  order  of  the  justices  was  bad  on  these 
grounds: 

(1.)  That  the  hamlet  or  township  where  the 

Siuper  was  bom,  being  within  the  parish  of 
orking  Rural,  and  not  within  the  parish  of 
Dorking,  the  order  of  the  justices  was  bad,  inas- 
much as  the  pauper,  if  settled  at  all  in  any- 
parish  within  the  Dorking  Union,  was  settled  in. 
the  parish  of  Dorking  Rural,  and  not,  as  ad- 
judged  by  the  justices,  in  the  parish  of  Dorking; 
and  that^  there  being  no  evidence  before  tiie 
justices  that  the  old  parish  of  Dorking  had  been 
divided,  and  that  the  new  parish  of  Dorking 
Rural  had  been  formed  and  was  in  existence, 
the  order  upon  that  and  other  grounds  could 
not  be  amended  by  the  insertion  of  the  word 
"  Rural." 

(2.)  That,  in  oonsequence  of  the  division  of  the 
old  parish  of  Dorkingand  the  creation  of  the  two 
separate  parishes  of  Dorking  and  Dorking  Rural 
in  lieu  of  the  old  parish  of  Dorking,  t^e  M  parish 
of  Dorking  had  been  destro;^ed  and  the  pauper 
had  lost  his  birtli  settiement  m  the  old  parish  of 
Dorking ;  and  that,  as  there  was  not  at  the  time 
of  his  birth  any  parish  of  Dorking  Rural,  he  could 
not  have  any  settlement  in  that  parish  now,  not 
having  acquired  one  since  ite  formation. 

As  to  the  first  contention,  the  Court  of  Quarter 
Sessions  held  that  they  had  power  to  amend  the 
ordei'  by  adding  the  word  "Rural"  after  the 
name  of  Dorking,  and  they  amended  the  order 
accordingly. 

As  to  the  second  objection,  the  court  held,  upon 
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App.]        Guabdiahs  o¥  St.  Satioitb'b  Uhiov  v.  Guabdiaks  op  Dobkiho  Uhioii.        [^p. 


tike  aatbority  of  the  cases  of  Beg.  ▼.  The  Inhabi- 
ianU  of  Tipton  (3  Q.  B.  215),  Beg,  v.  The  Inhabi- 
imnti  of  Hunnington  (5  Q.  B.  273),  The  Slourhridge 
Union  y.  The  Droihnch  Union  (25  L.  T.  Rep.  411 ; 
L.  Rep.  6  Q.  B.  769),  and  Beg.  t.  The  InhabitanU 
of  8t  Martin,  New-Sarum  (9  Q.  B.  241),  which 
were  cited,  that  the  panper  had  no  settlement  in 
the  parish  of  Dorking  Rural,  and  could  not  be  re- 
moved to  the  Dorkinff  Union  in  Tirtne  of  his  birth 
settlement  in  the  old  parish  of  Dorking,  that 
parish  having,  for  the  purposes  of  settlement,  been 
destroyed,  and  the  paupers  settlement  gained  bj 
birth  in  it  being  whollj  lost. 

If  the  court  should  be  of  opinion  that  the 
pauper  was,  at  the  time  of  the  making  of  the 
Older  of  removal,  settled  in  the  parish  of  Dorking 
Rural,  and  that  the  Court  of  Quarter  Sessions 
had  power  to  amend  the  order  as  aforesaid,  the 
order  of  removal  was  to  stand  confirmed  and  the 
order  of  quarter  sessions  to  be  quashed;  other- 
wise the  order  of  quarter  sessions  was  to  be 
affirmed. 

Sect.  1,  sub-sect.  3,  of  the  Local  Goveniment 
Act  1894  provides  that : 

Where  a  parish  is,  at  the  paMing  of  this  Act,  aitnate 
partly  within  and  partly  withont  a  mral  sanitary  die- 
triot,  the  part  of  the  pariah  which  is  within  the  district, 
aad  the  part  which  is  without,  shall,  as  from  the  ap- 
pointed day,  bat  anbjeot  to  any  alteration  of  area  made 
by  or  in  pnrsoanoe  of  thia  or  any  other  Act,  be  aeparato 
pariahes,  in  like  manner  aa  if  they  had  been  conatitated 
aeparato  parishes  nnder  the  Divided  Pariahea  and  Poor 
Law  Amendment  Act  1876,  and  the  Acta  amending  the 


It  was  decided  by  the  Diviaional  Court  (Oollins 
and  Ridley,  JJ.,  otOe,  p.  225 ;  77  L.  T.  Rep  466), 
before  whom  the  special  case  was  areued,  that  the 
principle  of  the  authorities  above  rderred  to  was 
applicable  to  cases  under  sect  1  of  the  Act  of  1894 ; 
and  that,  by  the  division  of  the  parish  of  Dorking, 
the  pauper  had  lost  his  birth  settlement  in  that 
parish  and  had  not  acquired  one  in  Dorking  Rural, 
and  could  not  be  removed  to  Dorking  Union. 

The  order  of  the  Court  of  Quarter  Sessions  was 
accordingly  affirmed. 

From  that  decision  the  Guardians  of  the  Poor 
of  St.  Saviour's  Union  now  appealed. 

Maemorran,  Q.C.  (with  him  O,  Elliott)  for  the 
appellants. — ^Li  the  cases  decided  upon  the  Act 
14  Car.  2,  c.  12,  it  was  held  that,  where  a  parish 
was  divided  under  sect.  21  of  that  Act,  the  parish 
waa  for  the  purpose  of  the  settlement  destroyed, 
aad  a  settlement  acquired  in  it  by  birth  before  the 
division  was  wholly  lost : 

Beg.  V.  The  Inhabitant*  o/  Tipten,  3  Q.  B.  215 ; 
Beg.  ▼.  The  Inhabitants  of  Hunwington,  5  Q.  B. 

278; 
Beg.  V.  The  Inhabitants  cf  8t.  Martin,  New-Sarum, 

9  Q.  B.  241  ; 
TheStowrbridge  Union  v.  The  Droitwich  Union,  25 

L.  T.  Bep.  411 ;  L.  Bep.  6  Q  B.  769. 

An  important  change  in  the  law  occurred  in  1866 
before  the  last-named  case  was  decided  in  1871. 
The  question  is,  whether  the  prineiple  that  was 
applied  in  those  cases — which  we  are  bound  to 
accept  as  laying  down  the  law  before  1894--is  to 
be  applied  to  parishes  divided  under  sect  1, 
sub-sect.  3,  of  tne  Local  Gk>vemment  Act  1894. 
[LiHDLBY,  M.R. — We  are  in  the  same  position 
aa  the  court  below.  We  cannot  set  ac^ide  autho- 
rities which  extend  over  half  a  century.  When 
the  Act  of  1SS4  was  passed  the  law  as  it  stood 


was  well  known,  and  the  Legislature  did  nol 
think  proper  to  alter  it.]  Those  oaaes  have  from 
time  to  time  been  doubted,  and  are  not  necessarily 
binding  on  this  court.  They  ought  not  to  be 
extended  to  a  division  made  under  the  Act  ei 
1894.  In  the  statute  14  Car.  2,  there  was  no  pro- 
vision for  the  adjustment  of  the  debts  or  liabilhiei 
of  the  old  undivided  parish  amongst  the  divided 
parishes,  whereas  now  there  is  provision  for  that 
purpose  Such  a  provision  for  the  adjustment  of 
the  liabilities  was  introduced  in  sect.  8  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  (39  &  40  Yict.  c.  61).  That  s^-ction  has  beea 
repealed,  but  a  similar  provision  for  adjustment 
is  contained  in  sect.  67  of  the  Act  of  1894.  Sect  68 
of  the  same  Act  contains  provisions  for  the 
adjustment  of  property  and  UabiHties,  and  deals 
with  the  relations  of  new  authorities  senerallj. 
The  difference  between  the  Act  of  Car.  2  and  the 
Act  of  1894  distinguishes  the  cases  previonslj 
decided  from  the  present  case,  so  that  those 
eases,  decided  when  there  was  no  power  to  make 
an  adjustment  of  liabilities,  are  not  conclusive  in 
a  case  like  the  present  where  there  is  power  to 
make  such  adjustment.  Therefore  there  can  be 
no  hardship  in  saying  that  the  liability  wfaiek 
attached  to  the  old  paruh  of  Dorldxiff  now  attsdm 
to  the  new  parish  of  Dorking  Rural,  as  tbe 
liability  may  be  adjusted  Mtween  the  two 
parishes.  Inhere  can,  moreover,  be  no  hardship  in 
ordering  the  removaJ  of  the  pauper  to  Dorking 
Rural,  as  such  removal  is  a  remo^  to  the  union 
in  which  he  had  his  birth  settlement*  because,  hj 
sect.  36,  sub-sect.  9,  the  two  new  parishes  must  m 
included  in  the  same  poor  law  union  in  which  the 
original  parish  was  included.  The  Aot  of  19H 
does  not  intend  to  abolish  any  liability.  Hie 
Local  Gk>vemment  Act  1888  contains,  in  sect  100, 
a  definition  of  "  liabilities.*'  It  does  not  purport 
to  be  a  complete  definition.  Sect.  75  c^  tne  Act 
of  1894  enacts  that  the  eipresaions  used  in  thst 
Act  shall  have  the  same  meaning  as  in  the 
Act  of  1888.  Sect.  79,  sub-sect  11,  of  the 
Act  of  1894,  implies  a  continuation  of  liabihtr 
to  parishes,  ana  does  not  intend  to  abclisL 
it'  it  is  not  right,  therefore,  to  say  that  tbe 
Act  has  abolished  settlements.  [Riobt,  L.J.— 
Unless  it  has  done  so  by  reference  to  the  Act 
of  1876.  J 

Boeanquet,  Q.C.  (with  him  W.  F.  Bmrry)  tor  tke 
reepondoits.— [LiNDLBY,  M.R. — ^The  authoritiei 
seem  to  be  in  your  favour  down  to  the  Aotol 
1894.J  The  question  is  whether  the  leeal  settle- 
ment of  the  pauper  was  in  the  pariah  of  Doikiag 
Rural  at  the  time  the  order  of  removal  was  mada 
Whatever  difficiQty  there  may  be  arises  froiB 
the  lanffua^  of  sect  21  of  the  Aot  of  Car.  2; 
but  a  division  of  parishes  under  that  Aot  his 
taken  place  in  many  cases,  in  all  of  vrhioh  it  hai 
been  held  that,  where  a  parish  is  so  divided,  the 
settlement  of  a  person  previously  acquired  In  tke 
old  undivided  parish  is  extinguished,  and  a  passer 
cannot  be  legally  settled  in  or  removed  to  eitker 
of  the  new  parishes.  A  later  case  than  those  cited 
by  the  appellants  is 

7^  Plomeegate  Union  ▼.   The  Weti  Bam  IMtom 
44  L.  T.  Bep.  610 ;  6  Q.  B.  Div.  576. 

The  old  parish  of  Dorking  was  extinguished,  and 
the  pauper  could  not  be  removed  to  Dorkinff  BaraL 
It  requires  legislative  enactment  to  say  that  tke 
pauper  was  bom  in  a  particular  part  on  a  pariftk. 
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App.]        Gitabdianb  of  St.  Satioub'i  Uhioi^  v.  Guabbiajii  of  Dokkivg  Uvioir.        [App. 


■ot  in  a  pariflh  if  divided*  [He  was  stopped  bj  the 
Oonrt] 
JfacMorroNy  Q.C.  replied. 

Lnn>i<ST,  K.B. — ^I  do  not  see  that  we  can  differ 
from  the  judgment  of  the  court  below.  I  think 
that  it  is  right  in  point  of  law.  Ae  regards  the 
ease  of  Bea,  v.  Ths  InhabitanU  of  TipUm  (3  Q.  B. 
tl5),  which  has  been  followed  in  a  great  many 
others,  all  I  say  is  that  that  case  put  a  vwy 
lanow  conatmofion  upon  the  Act  of  Charles  IL, 
but  it  is  too  late  now  to  upset  it.  Therefore  I 
mj  nothing  more  about  it.  It  seems  now  to  be 
settled,  as  I  understfmd  the  law,  that  a  birth 
■ettlement — ^that  is  to  sa^,  a  settlement  gsined  by 
birth — is  a  settlement  ffained  in  a  parish.  If  that 
pariah  is  subdiTided  the  old  parisn  goes  and  the 
settlement  goes  with  it.  And  yon  cannot  by 
im]^licatiiQn  say  that  a  person  who  had  acquired 
a  birth  settlement  in  that  parish  is  to  be  treated 
as  settled  in  that  half  of  the  parish  which  is  made 
a  new  parish.  The  riew,  as  I  understand,  has 
ftlways  been  taken  that,  if  the  Legislature  means 
to  alter  that,  let  them  say  so.  Tnere  is  nothing 
in  the  Act  which  we  have  to  construe — the  Loou 
Goveniment  Act  1894^wldch  does  sajr  so.  The 
inferences  which  might  possibly  be  m,wn  from 
sects.  67  and  68  of  that  Act  about  "  transfer  of 
properfrf  and  debts  and  liabilities  "  and  **  adjust- 
ment of  property  and  liabilities  "  really  do  not  eke 
the  case  out;  they  are  not  plun  enough.  Of 
eonrse  one  is  struck  by  the  fact  that  in  18^  when 
this  Local  Government  Act  was  passed,  the 
Leguslatnre  knew  perfectly  well,  from  the  ded- 
lions  to  which  we  have  oeen  referring,  how  the 
poor  law  then  stood,  and  also  how  the  law  then 
stood  under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876,  viz.,  that  a  person  settled 
by  birth  in  an  old  parish  should  be  deemed  to 
have  a  settlement  in  that  part  of  the  old  parish 
which  was  to  be  made  new.  But  the  Act  of  1894 
did  not  say  so.  I  cannot  get  out  of  that  Act 
anything  to  that  effect.  The  consequence  is.  that 
the  appeal  must  be  dismissed,  and  dismissed  in  the 
ordiniBzy  way  with  costs. 

RiGBT,  L.J. — ^I  am  of  the  same  opinion.  In 
the  year  1842,  in  the  case  of  Beg,  v.  The  Inhabu 
ieuU  cf  Tipton  {tUn  eup.),  which  was  then  before 
die  ooart,  there  was  one  point  decided  which,  so 
fur  as  I  know,  has  never  oeen  departed  from  at 
aD,  and  that  was,  that  when  you  were  dealing  with 
a  birth  settlement  it  was  a  matter  of  absolute  in- 
fiflsraiice  as  to  the  part  of  the  parish  in  which 
the  birth  took  place.  All  jou  had  to  show  was 
that  the  pauper  was  bom  m  the  parish,  and  that 
he  got  a  settlement  in  the  parish.  The  idea  of 
a  sMAment  in  a  part  of  a  parish  had  not  then 
oeemred.  I  do  not  find  that  that  point  has  ever 
bssn  argued  since.  There  were  questions  there 
that  might  have  been  raised  very  likely  under 
ths  statute  which  led,  not  to  the  division  of  the 
pariah*  but  to  the  setting  up  of  the  different  town- 
■hips  in  the  parish  as  though  they  were  indepen- 
dent poor  law  districts  without  intcmding  it. 
Again,  it  seems  to  have  been  thought  that,  whether 
that  was  right  or  wrong,  time  has  established  that; 
and  it  appears  to  me  that  that  part  of  the  case 
has  ahsolutely  nothing  to  do  with  the  matter.  It 
«as  pointed  out  in  the  case  of  Reg,  v.  The  Inhahi- 
UmU  of  Tipi^  (ubi  sup,),  in  the  year  1842,  that 
the  result  might  be  to  destroy  settlements.  That 
vas  recognisM  and  accepted  as  a  result,  and,  very 
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possibly,  not  an  intentional  result  of  the  legisla* 
jaon.  whether  that  was  a  useful  and  laudable 
jTSsult,  or  one  that  ought  to  be  deprecated  and 
ioured  by  legislation,  is  auite  a  different  matter. 
It  may  be  very  much  doubted  whether  in  any 
Parliament  subsequent  to  the  date  of  1842  it 
would  have  been  possible  to  get  legislation  which 
should  extend  the  doctrine,  not  by  any  manner  of 
means  at  that  date  universally  approved  of,  of 
birth  settlements.  We  know  perfectly  well  that 
at  an  earlier  date  even  than  that  the  principle  of 
ihe  settlements  law  in  the  case  of  removing  a 
pauper  from  one  part  of  the  country  where  he 
had  friends— and,  presumtibly,  opportunities  at  a 
future  date  of  doing  well  for  himself — to  another 
where  he  would  be  stranded  altogether  and  ren- 
dered a  pauper  for  life,  was  very  much  questioned. 
However,  from  whatever  motive,  I  see  no  ground 
to  suppose  that  in  any  statute  that  has  been, 
referrod  to,  or  in  any  statute  that  I  am  aware 
of,  that  policy  of  doing  what  the  Queen's  Bench 
said  in  1842  could  not  be  done — ^namely,  creating 
a  fancy  settlement,  as  it  were,  by  relation — has 
even  so  much  as  been  discussed.  At  any  rate  it 
is  reasonably  dear  to  my  mind  that  the  sections 
in  tiie  different  Acts  of  Parliament  which  have 
been  referred  to  have  no  relation  to  that  matter. 
Sects.  67  and  68  of  the  Local  Gk>vemment  Act 
1^4  were  relied  upon,  and  sect.  68  was,  I  think 
rightly,  put  in  the  foreground,  for  I  doubt  whether 
under  sect.  67  the  case  arises  at  ail.  Sect.  67 
appears  to  me — ^I  do  not  lay  it  down,  because  it 
has  not  been  very  much  discussed — ^to  relate  to 
the  transfer  from  one  authority  of  the  debts  and 
liabilities  to  a  new  authority.  But  sect.  68  un- 
doubtedly deals  with  the  relations  of  new  autho- 
rities generally,  not  with  the  case  merely  of 
transfer.  It  must,  however,  be  the  debts  and 
liabilities;  taking  away  liabilities,  which  as  has 
been  pointed  out,  is  a  very  wide  term  indeed.  It 
must  be  liabilities  which  are  either  liabilities  of 
the  two  parishes  together  or  liabilities  of  one  of 
them  by  reason  of  Sie  separation  from  the  other, 
in  respect  of  which  it  has  some  kind  of  equity  to 
be  rebeved.  Now,  if  the  doctrine  laid  down  in 
1842  in  Beg,  v.  The  InhahitanU  of  Tipton  (ubi 
fuf>.),  and  not  as  I  think  questioned  since,  holds, 
there  is  no  liability  to  adjust.  The  parish  in 
which  the  pauper  gained  the  birth  settlement 
no  lon^r  exists.  It  is  impossible,  therefore,  to 
take  him  to  the  pariah  in  which  he  was  bom, 
because  there  is  none,  and  there  is  no  liability, 
and  there  is  nothing  for  sect.  68  to  go  upon  in 
any  point  of  law.  "Gx  my  opinion,  therefore,  the 
judgment  of  the  court  bdow  ought  to  be  affirmed 
and  the  appeal  dismissed. 

Williams,  L.J. — I  am  of  the  same  opinion; 
but,  speaking  for  myself,  I  cannot  pretend  at 
,  present  quite  to  understand  the  ludgments  of  the 
Court  of  Queen's  Bench  in  the  case  of  The 
Ouardiane  of  the  Stourbridge  Union  v.  The  Ghoir- 
diane  of  the  Droitufich  Union  (25  L.  T.  Bep.  411 ; 
L.  Rep.  6  Q.  B.  769).  Cockbum,  C.J.  and  Black- 
bum,  J.  say  in  so  many  words  in  that  cajse  that 
they  think  that  the  reasons  which  led  the  Court 
of  Queen's  Bench  to  decide,  as  they  did  decide,  in 
Beg,  V.  The  Inhabitants  of  Tipton  {ubi  sup,},  and 
the  reasons  there  set  forth  in  "die  judgment  of 
Lord  Den  man,  were  founded  on  mistake.  But 
they  say  that  they  must  not  lightly  overrule  that 
authorily,  and  so  proceed  to  follow  it.  I  am  not 
quite  sure  that  I  enow  why  the  Court  of  Queen's 
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Bench  in  the  days  of  Oookbum,  G.J.  thought  that 
th^'  reasons  given  by  Lord  Denman,  and  upon 
which  Uie  decision  in  Reg,  t.  The  Inhabita/n&  of 
Tipion  {ubi  n^.),  was  founded,  were  founded  on 
inistake.  It  seems  to  me  to-day,  at  all  OTents, 
that  we  are  not  only  following  Reg,  v.  Hu  Ifihabi' 
tante  of  Tipton  {ubt  tip.]  because  it  has  been  the 
established  law  for  fifty  years,  bat  we  are 
followiug  the  reasoning  of  it.  I  looked  myself  to 
try  and  see  whether  there  was  not  some  feature 
presented  by  the  words  of  the  2l8t  section  of  the 
statute  of  Gharles  II.,  to  which  Gockbum,  CJ. 
and  B]ackbum,  J.  were  referring  when  they  said 
that  the  reasoning  of  Beg.  v.  The  InkabitanU  of 
Ti^Um  (ubi  eup.)  was  founded  on  mistake,  which 
we  could  find  either  in  the  statute  of  1894  or  in 
the  principles  of  the  statute  of  1876,  to  which 
really  the  statute  of  1894  throws  one  back.  1  say 
for  myself  tiiat  I  am  unable  to  find  with  any 
certainiy  what  it.  was  that  Gockbum,  G.J.  and 
Blackburn,  J.  were  referring  to  when  they  made 
the  obserrations  that  they  did.  I  myself  entirely 
agree  with  the  reasoning  in  Beg,  r.  The  Inhabu 
taiUe  of  Tipton  (ttbi  euf)  in  so  far  as  it  says  that, 
if  you  treat  the  legislation  as  abolishing  the 
old  parish  and  creating  new  parishes  instead  of 
it,  unless  there  are  some  express  words  in  the 
statute  that  the  old  liabilities  shall  be  borne  by 
the  new  parishes,  it  is  not  arg^ble  that  you  can 
impose  upon  the  new  parishes  a  liabili^  which, 
because  it  happened  to  be  a  liability,  had  to  be 
borne  by  the  old  ppuish.  You  can  only  do  so^ 
according  to  my  view  of  the  matter,  if  you  are  of 
opinion  that  the  true  effect  of  the  legislation 
dividing  the  old  parish  and  creating  two  new 
parishes  is  to  create  the  new  ^rishes  in  one 
sense  for  pniposes  of  administration  only,  and  to 
continue  tne  old  parish  as  a  poor  law  parish  for 
the  purpose  of  seUlements  and  liabilities  and  the 
rest  of  it.  But  whether  you  look  at  the  statute 
of  Gharles  II.,  or  whether  you  look  at  the  Act  of 
1894,  it  is  extremely  difficult  to  take  that  yiew.  If 
you  do  take  that  yiew,  it  would  almost  look  as  if 
the  proper  order  was  the  order  made  by  the 

Sstices  in  this  case  without  any  amendment  at  all. 
the  old  poor  law  parish  continues  to  exist  so 
that  you  can  say  that  the  birth-settlement  gained 
in  it  has  not  gone,  then  it  would  seem  thkt  the 
proper  order  ought  to  have  been :  Make  the 
order  upon  that  basis  and  leave  the  two  new 
parishes  to  adjust  their  liabilities  under  that 
order.  For  mysdf  I  concur,  but  I  prefer  to  put 
my  judgment  upon  the  same  ground  that  has  been 
put  in  so  many  cases  since  Beg,  y.  The  InhabUanie 
of  Tipton  (ttdt  fttp.)»  s^d  I  think  that  that 
decision  binds  us  here.  It  has  been  law  for  so 
long  that  I  do  not  think  we  ought  to  alter  it  now. 

Appeal  diemieeed. 

Solicitor  for  the  appellants,  Souford  C,  Jones, 
SoKoitors  for  the  respondents,  Langhamsy  agents 
for  O,  SealeSy  Dorking. 
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(Before  Kskewich,  J.) 

LocKB-KiNa  V,  WoKiNo  Ukbah  District    > 

GouHCiL.  (a) 

Sighway — Bighi  of  ^foeeage — Exteni  of-^Boadnde 
stripe — Specud  Act — ConetrueHon. 

Where  a  highway  though  of  varying  and  wiejiMl 
width  rwne  between  feneee^  ike  public  right  of 
way,  primk  fade,  emtende  over  the  whole  epaee 
between  the  fences.  Hie  efed  of  descriptions  in 
special  Acts  of  Parliament  affecting  interests  in 
dnd  considered. 

This  was  an  action  brought  hj  Mr.  H.  F.  Looke- 
Kmg  against  the  Urbcm  District  Gouncil  of 
Wonng.  By  his  statement  of  claim  the  plain- 
tiff  alleged  that  he  was  entitled  in  fee  simple  in 
possession  to  certain  strips  of  land  in  the  parish 
of  Woking  adjoining  a  road  called  Goldsmitfa- 
ix)ad,  anT^ngguodf  to  and  forming  part  of  a 
farm  called  Oa^  Farm,  the  prop^iy  of  the 
plaintiff.  He  also  alleged  that  the  defendants 
had  trespassed  on  the  strips  of  land  and  destroyed 
a  fence  uiereon,  and  that  they  threatened  to  con- 
tinue to  trespass. 

The  plainuff  claimed  an  ixijunction  to  restrain 
the  defendants  £rom  trespassing  upon  the  stripi 
of  land,  a  declaration  that  he  was  entitled  to 
inclose  them,  and  damages. 

The  defendants  by  their  defence  denied  that  the 
plaintiff  was  entitled  in  fee  simple  in  possession  or 
at  all  to  ^e  strips,  or  that  they  formed  part  of 
Oaks  Farm.  They  admitted  remoying  a  fence,  but 
denied  trespass,  alleging  that  the  strips  of  land 
formed  part  of  the  highway 'known  as  Goldsmith- 
road,  and  that  the  fence  obstructed  the  highway  or 
alteoiiatiyely  obstructed  certain  public  footpaths 
oyer  the  strips,  and  that  they  were  entitled  to 
remoye  the  oostruction  under  the  Local  Goyen- 
ment  Act  1894»  sect  26. 

The  defendants  claimed  a  declaration  that  the 
strips  of  land  were  part  of  the  highway  or  that 
there  were  pubHo  rights  of  way  oyer  them,  snd 
asked  for  an  injunction  to  restrain  the  plaintiff 
from  obstructing  the  highway  or  the  rights  of  way. 

It  appeared  in  eyidence  that  the  metalled  roaa- 
way  known  as  Goldsmith-road  was  bordered  on 
both  sides  by  the  strips  in  question,  consisting  of 
grass-land,  in  some  places  oyergrown  with  buobes, 
and  that  these  strips  were  bounded  for  all  their 
lenffth  by  ditches  and  hedges  with  trees  growing 
in  wem  of  a  considerable  age. 

The  extreme  width  across  from  ditoh  to  ditch 
was  about  150  feet  and  the  narrowest  about 
40  feet,  the  hedges  being  set  in  a  yery  iiregnlar 
line. 

There  were  also  oertain  footpaths  or  tneb 
orer  the  strips  of  land,  whioh  had  been  used  by 
the  public  without  int^erenoe,  until  the  setting 
up  <n  the  fences  remoyed  by  the  defendants. 

These  strips  of  land  were  conyeyed  to  the  pre- 
decessor in  title  of  the  plaintiff  by  deed  dated  the 
22ndFeb.  1882  by  the  London  Necropolis  Gompuiy, 
under  the  powers  conferred  upon  them  by  the  Ixw- 
don  Necropolis  Gompany's  Acts  1852  and  1855, 
which  empowered  the  company  to  purchase  andto 
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lell  oertam  lands,  indndiiig  theee  strips,  some  of 
which,  by  reference  io  the  deposited  plan,  were 
describe  in  the  schedule  to  the  Act  of  1855  as 
'"Waste  or  common  land,  being  parts  of  the  wsust& 
or  common  land  in  the  parish  of  Wolin^;:.'* 

On  the  8th  ^ot.  his  Ijordship  viewed  the  locus 
m  quo, 

WamriugUm,  Q.C.  and  Oore  Browne  for  the 
plaintiff. — ^The  eyidenoe  shows  that  these  strips 
were  not  part  of  the  highway,  bat  of  the  waste  of 
the  manor  of  Woking.  Even  if  thej  did  form  a 
part  of  the  highway  when  the  Necropolis  Com- 
pany's Acts  were  passed,  those  Acts  enabled  the 
.company  to  pnrchase  and  sell  the  strips  which 
hare  been  oonyeyed  by  it  to  the  plaintiff.  With 
respect  to  the  tracks  there  is  only  eyidenoe  of  a 
general  permission  to  persons  to  walk  oyer 
imincloeed  land.    They  referred  to 

Reg,  V.  UhiUd  Kingdom  Ttilegraph  Company,  31 

L.J.  166,M.  C; 
JPwMt  y.  Odbky,  1  Ou.  A  Kar.  125 ; 
Matton  y.  Richmond  Highway  Board,  25  L.  T.  Bep. 

586;  L.  Rep.  7Q.B.69; 
Turner  y.  Bingtoood  Highway  Board,  21  L.  T.  Bep. 

745;  L.  Bep.  9  £q.  418 ; 
Chapman  y.  Cripp*,  2  Fos.  A  Fin.  864  ; 
Sekwinge  y.  DoweUt  2  Fos.  &  Fin.  845. 


Warmingion,  Q.C.  and  B.  M.  Bray  for  the 
defendant. — This  case  is  covered  by  the  proposi- 
tion laid  down  in  Beg.  r.  United  Kingdom.  Tele- 
grofh  Comi^n/y  (uin  eup.),  that  in  the  case  of  an 
Ofdmaiy  highway,  althongh  of  yarring  width, 
nnming  between  fences,  the  right  of  way, 
vnless  there  be  evidence  to  the  contrary,  and  we 
nihmit  there  is  none  here,  extends  to  the  whole 
■pace  between  the  fences.  Assuming  that  if  these 
■trips  formed  part  of  the  waste,  it  would  displace 
the  role,  there  is  not  sufficient  evidence  that  tibiey 
erer  did,  the  statement  in  the  schedule  of  the 
•Heoropolis  Com^any^s  Act  is  not  sufficient 
erideiioe.  The  existence  of  tiie  tracks  is  evidence 
that  the  public  have  a  right  of  way  over  these 
■trips.    Tney  referred  to 

Reg.  v.  Baet  Mark,  11  Q.  B.  877 ; 
R  v.  Wright,  8  B.  &  Ad.  681  ; 
Qrom  v.  Wett,  7  Tsont.  39. 

KsKSwicH,  J. — ^Before  dealing  with  the  law  of 
the  case,  I  wish  to  express  my  acknowledgments 
to  counsel  for  their  assistance  in  reducing  the 
end  evidence  within  reasonable  limits.  Saving 
regard  to  the  charactar  of  the  case  and  the  class 
of  witneeses  necessary  to  be  called,  it  cannot  be 
nid  that  evidence  which  extended  over  something 
only  appreciably  short  of  two  days,  was  excessive 
m  leoDgth.  When  I  had  the  advantaffe^-that 
inestimable  advantage — of  a  view  on  Monday 
aiftemoon  last,  I  was,  of  course,  possessed  of  the 
tnbstanoe  of  the  plahitiiPs  case,  which  had  been 
opened  to  me  with  reference  to  documents  on  the 
preceding  Saturday,  and,  without  presumption,  I 
oonld  forecast  within  fair  limits  the  answer  pro- 
posed to  be  given  to  it  by  the  defendants.  I, 
therefore,  saw  the  locue  in  auo  not  with  the  assist- 
ance of  arguments  on  the  spot  —  that  would 
have  been,  1  think,  irregular — ^but  with  the 
Meietanoe  of  arguments  present  to  my  mind,  so 
that  my  mind  was  assisting  my  eyes.  I  confess 
th^tiMre  and  then  I  formed  a  strong  opinion 
which  evidence  and  arguments  have  been  unable 
to  displace.  It  seemM  to  me  as  I  looked  at 
the  strqM  and  the  hedges  which  bounded  them 


that  they  necessarily  fell  within  that  class  of  case 
of  which  Beg,  v.  United  Kingdom  Electric  Tele^ 
araph  Company  («5i  sup.)  is  as  good  an  illustra- 
tion* at  any  rate,  as  can  be  found.  The  answer 
to  it  to  the  eye  and  through  the  eye  to  the  mind 
is  an  obvious  one,  that  theee  strips  are  wonderfully 
irregular,  sometimes  of  a  considerable  widtn, 
sometimes  running  to  a  vanishing  point,  aild 
that  even  the  boundary  hedges  are  themselves 
in  some  places  somewhat  irr^ular  in  shape.  It 
is  impossible  to  conceive  a  highway  authority 
purchasing  or  requiring  a  highway  sufficient  for 
all  purposes  of  traffic,  and  at  the  same  time 
acqmring  those  strips  as  incidental  to  the  high- 
way. But  that  is  not  the  right  way  of  puttmg 
the  case.  I  am  not  dealing  with  the  acquisition 
by  a  highway  authority  aotmg  on  behalf  of  rate- 
payers under  control  and  subjected  to  critical 
public  opinion.  What  I  have  to  consider  is 
dedication  by  an  owner  of  land  to  the  travelling 
public,  and  an    owner  dedicating  land  for  that 

Surpoee  while,  of  course,  presumably  wishing  to 
edicate  what  is  convenient  in  quantity,  shape, 
and  size,  is  also  beyond  that,  the  arbiter  of  his 
own  convenience,  why  a  man  should  wish  to 
inclose  only  beyond  the  strips  in  question,  and 
why  he  should  make  them  irregular,  it  is  impos- 
sible to  guess,  but  there  the  boundary  hedges  are 
— ^undoubtedly  of  a  considerable  age,  surmounted 
by  trees,  also  undoubtedly  of  considerable  age.  It 
is  enouffh  for  our  purpose  to  say  that  no  one 
knows  toeir  origin.  No  one  can  tell  by  whom, 
when,  and  under  what  circumstances  tney  were 
made;  but  they  have  been  made,  and  made 
according  to  the  ordinary  rule,  that  the  in- 
closer  goes  to  the  extremity  of  his  land,  or, 
as  one  may  say  in  this  case,  the  extremity 
of  that  which  he  determines  to  keep  for 
himself,  and  digs  a  ditch  and  throws  the 
soil  from  the  diteh  backwards  on  to  his  own 
land,  that  is  to  say,  on  to  the  land  he  intends  to 
keep  for  himself,  so  as  to  form  the  hedfe.  That 
is  &Tie,  I  believe,  of  the  whole  length  of  this 
road,  so  far  as  the  strips  are  concerned,  though, 
as  has  been  pointed  out,  there  are  strange  comers ; 
but,  subject  to  that,  the  hedges  are  fairly  regular 
—quite  as  regular  as  one  is  accustomed  to  find 
them  in  agricultural  countries.  It  seems  to  me 
that,  when  once  you  have  got  that  fairly  in  your 
mind's  eye,  the  conclusion  of  law  follows.  Tnat 
conclusion  of  law  I  will  take  from  Crompton,  J.'s 
judgment  in  Beg.  v.  United  Kingdom  EUetric 
Telegraph  Company  (ubi  sup.).  I  take  it  from 
Crompton,  J.'s  judgment  instead  of  from  Martin, 
B.'s  direction  to  the  jury,  which  was  there  upheld, 
merely  because  it  is  shorter,  and,  I  think,  more 
directly  appropriate  to  the  particular  case  ;but, 
of  course  the  direction  given  to  the  jury  and  up- 
held must  be  taken  to  oe  the  law  of  the  land. 
This  is  what  Crompton,  J.  says,  and  it  must  not 
be  forgotten  that  Blackburn,  J.  concurred  and 
thought  it  unnecessary  to  add  an^hing:  **I 
think  it  comes  to  this  tmit^  primd  facte  when  you 
look  at  the  highway  running  lietween  fences, 
unless  there  is  something  to  show  the  contrary, 
the  public  have  a  right  to  the  whole,  and  are  not 
oonnned  to  the  metalled  part  of  it."  Having  got 
to  that,  my  duty  is  limited  to  this,  to  consiaer 
whether  there  is  something  that  shows  the  con- 
trary. I  have  really  alraidy  disposed  of  the 
irregularity.  I  do  not  say  that  irregularity  is 
not  a  fact  to  be  borne  in  mind — irreguhuity  both 
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of  the  strips  and  of  the  boundary  hedges ;  but  I 
think  it  most  be  more  extravagant  than  it  is  in 
the  present  case  to  be  of  any  real  foroe.  Then 
what  else  is  there  ?  A  great  deal  of  the  eyidenoe, 
to  mj  mind,  is  of  no  practical  yaltie  at  alL  I 
beUeve  that  there  is  really  no  question  of  fact  in 
dispute  between  the  parties,  notwithstanding  it 
was  no  doubt  convenient  that  a  certain  amount  of 
fact  should  be  either  admitted  or  proved ;  and  I, 
of  course,  do  not  presume  to  forget  that  what  does 
not  impress  me  upon  the  question  of  fact  may 
possibly  impress  others.  It  is  quite  right  that 
what  has  been  proved  should  have  been  proved  in 
this  case.  Bu^  to  m^  mind,  all  that  nas  been 
done  by  successive  highvraiy  boards  and  district 
councils,  and  all  that  has  been  done  by  Mr. 
Locke  King  in  putting  stumps  into  the 
j^ound,  and  by  his  tenant  and  by  others  not 
indudiog  for  the  present  moment  the  public 
using  tl^  paths,  but  by  others  who  have  really 
used  these  strips  just  as  they  pleased  for  their 
own  convenience,  that  u  to  my  mind  of  no  value. 
Those  stri]^  have  been  there  far  beyond  the  time 
that  any  witnesses  knew,  and  practiciEdly  they  have 
always  oeen  in  the  same  condition.  Tney  do  not 
come  within  those  exceptions  which  are  mentioned 
by  Crompton,  J.,  where  he  says  that  the  ruling 
would  not  apply  to  cases  where  there  was  a  high- 
way open  to  a  considerable  green  s¥ra,rd  or  place, 
which  may  be  indoeed  by  the  lord  if  it  were 
connected  with  the  waste,  or  by  the  landowner  if 
it  belonged  to  him,  and  that  it  would  take  in  a 
case  of  tiiat  kind  where  really  the  ground  was 
not  part  of  the  highway.  There  is  not  a  rock 
whicn  is  suggested  somewhere.  There  is  no  im- 
passable plii^  No  one  can  doubt  that  many 
parts  of  theee  strips  are  not  passable  by  carriases, 
or  even  conveniently  by  agricultural  carts ;  but 
there  is  no  such  obstruction  as  to  prevent  their 
being  parts  of  the  highway  used  by  the  public, 
and  there  is  nothing  I  can  see  there  by  the 
evidence  or  with  my  eyes  to  prevent  the  applica- 
tion of  the  presumption  of  law  to  which!  have 
referred.  I  dismiss  the  evidence  as,  in  my  point 
of  view,  not  worthy  of  critical  examination.  If 
another  point  of  view  be  taken,  if  the  case  can  be 
ar^^ed  on  different  lines  then  possibly  that 
evidence  may  become  valuable.  Then  what  is 
the  answer?  The  answer  of  the  conveyance  to 
Mr.  Locke  King  cannot,  of  course,  be  innsted 
upon.  He  took  what  was  conveyed  to  him.  If 
it  was  then  part  of  the  hiehway  he  had  a  mere 
conveyance  of  part  of  tiie  highwsy.  It  may  be 
that  his  conveyance  passed  Bomething,  but  tiiere 
is  nothing  to  prevent  the  interference  of  the 
defendants  and  the  exercise  by  them  of  their 
statutory  power  to  maintain  it  as  part  of  the 
highway  for  the  benefit  of  the  public.  Of  course, 
on  behalf  of  the  plaintiff,  the  conveyance  was  not 
put  higher  than  that.  But  there  are  two  or 
three  points.  Iq  the  first  place  it  is  said  that  this 
IS  part  of  the  waste  of  the  manor  of  Woking,  and 
that  i^e  rule  of  law  would  not  apply  to  such  a 
case.  It  may  be  assumed  for  this  purpose  if  once 
you  could  prove  this  is  part  of  the  waste  then  the 
rule  of  law  would  not  a^ply,  but  on  what  evidence 
can  it  be  said  that  this  is  part  of  the  waste ;  there 
is  some  evidence  I  know,  but  1  do  not  think  there 
is  any  evidence  on  which  a  Jury  could  properly 
find,  and  there  is  nothing  from  which  a  judfte 
can  reasonably  infer  that  this  ever  was  part 
of  the   waste  of  the   manor  of  Woking.    The 


evidence  is  extremely  slight,  and  there  has 
been  no  attempt  to  set  out  the  waste  by 
metes  and  bounds;  it  may  be  difficult  to  do  sd 
in  the  case  of  these  ancient  manors.  We  know 
that  often  the  boundaries  of  waste  do  give  rise  to 
contentions,  but  there  must  be  some  plan,  then 
must  be  some  material  documents  which  would 
show  what  the  waste  of  the  manor  was  in  ancieiit 
times,  and  where  I  find  that  nothing  of  that  kind 
is  attempted  in  the  conduct  of  a  case,  1  am 
driven  to  ihe  conclusion  that  it  is  not  attempted 
because  it  could  not  succeed.  The  mere  tarnii^ 
out  of  cattle  there,  finding  their  way  on  to  this 
ground  from  the  waste  or  from  this  ground  <m  to 
vbe  waste  which  still  remains  seems  to  me  to  go 
for  nothing,  because  when  I  know  that  for  yean 
and  years  no  one  has  interfered  with  the  user  of 
tiiese  strips  by  everybody  for  every  pnipose,  snoh 
turning-out  or  pasture  of  cattle  to  my  mind  sinkB 
at  once  into  significance,  and  those  persons  who 
have  said  that  it  formed  part  of  the  waste  are 
not  persons  specially  competent  to  speak  and  were 
not  examined  to  show  that  thejr  real^  knew 
anything  about  the  subject  concerning  which  thsj 
have  given  evidence.  But  a  more  serious  point 
is  made  on  this  part  of  the  case  with  refevence  to 
the  Necropolis  ComjMmy's  Acts  of  Parliament 
It  is  said  tnat  the  Acts  of  Parliament  of  1852  and 
1855,  have  recognised  that  this  is  part  of  the 
waste  of  Woking  Common.  It  is  not  quite 
accurate  to  say  that  these  particular  strips  are 
to  be  found  referred  to,  so  that  yon  can  identi^ 
an  of  them  in  the  schedules  of  the  Acts;  but  I 
will  assume  that  this  is  so.  I  will  assume  that 
there  is  no  doubt  that  in  the  schedules  to  the 
Acts  all  these  strips  are  found  deeoribed  intk 
reference  to  the  waste  of  the  manor  of  Woking 
and  that  in  that  character  and  so  described  the 
Necropolis  Company  were  authorised  to  purchase 
them.  What  does  that  convey  P  If  I  were  to 
hold  that  by  including  under  a  particular  descrip- 
tion in  an  Act  of  Paniament  of  this  desoriptioii, 
one  of  those  Acts  with  whioh  we  are  familiar  as 
being  a  spedal  Act  incorporating  the  Land 
Clauses  Consolidation  Act  1845,  if  I  were  to  hold 
that  by  including  property  under  a  particular 
description  in  such  an  Act  enabling  the  inooipo- 
rated  company  to  purchase  it,  the  courts  are  bound 
ever  and  uienceforward  to  say  that  that  was  the 
property  of  the  company,  I  should,  it  seems  to  me, 
go  far  oeyond  the  fair  construction  of  Acts  of 
Parliament  of  that  character.  I  oertaiiJy  should 
be  disturbing  innumerable  titles.  The  role 
alwBju  has  Men  since  these  Acts  of  Parliament 
came  into  vogue  that  the  promoters  are  bound  to 
preeentto  the  committee  of  either  House  inthepre- 
amble  of  the  Bill  the  best  description  they  can  in 
order  to  ascertain  to  whom  the  propertiy  belonga,  le 
specify,  if  they  can,  what  their  interest  in  the 
property  is,  and  divers  advertisements  are  directed 
ana  plans  are  deposited  in  order  that  the  com- 
mittee dealing  witn  a  Bill  of  this  kind  may,  so  &r 
as  possible,  have  every  opportunity  of  hearing 
those  who  are  interested,  and  who  may  support  or 
oppose  the  BilL  But  the  Bill  once  pused 
through  the  committee,  then  through  the  nonae, 
and  becoming  an  Act  the  company  has  to 
be^  de  novo.  The  company  has  then  to 
find  out  who  is  the  real  owner  and  what 
the  property  really  is,  and  I  suppose  there  ii 
no  man  in  either  branch  of  the  Profession  who 
practised,  at  any  rate,  twenty  or  thirty  yean 
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igo.  ^dio  £d  not  know  of  frequent  cases  in  wbioh 
i£e  descriptions  were  entirely  wrong,  and  that 
.withont   probably   any    blame    to    anyone,  and 
wbere  it  ultimately  turned  out  tliat  some  person 
dascribed  as  owner  had  no  interest  whatcTer  in 
the  property,  and  that  the  property  which,  we 
will  say,  was  supposed  to  be  Tested  in  the  trastees 
of  some  will,  was  Tested  really  in  the  trustees  of 
some  entirelT  different  settlement  or  belonged  to- 
somebody  else  who  was  not  mentioned  at  all. 
The  Lands  Clauses  Act  proTides  by  a  special 
proTision  for  the  purchase  by  the  company  of 
mterests  which  they  haye  neglected  to  purchase 
beonuse  it  is  known  that  that  Tery  likely  would 
oocarand  often  has  occurred.    I  t'nink,  without 
going  further,  it  would  be  giTin^  an  interpretation 
to  Acts  of  Parliament  of  this  kind  which  has 
nerer  before  been,  I  will  not  say  dreamt  of,  but 
nsTer  before  seriously  an^ued,  if  I  were  to  say 
because  this  property  is  described  as  waste  c^ 
the  manor  of  Woking,  that  therefore  I  am  to 
hold  tiiat  H  was  waste,  or  OTcn  that  that  leads  to 
any  reasonable  presumption  that  the  property 
wu  waste  of  the  manor  at  that  time.    If  it  was 
sot  waste  what  is  the  Talue  of  the  Acts  of  Parlia- 
ment? They  assert  that  the  Necropolis  Company 
were  authonsed  to  purchase,  and  so  they  were. 
That  gaTe  no  title  to  anyone.    It  did  not  in  any 
way  assure  the  Necropolis  Company  that  they 
would  be  able   to  buy.      It   enabled   them    to 
purchase  if  ihej  could,  to  get  a  disoharee  for  the 
purchase  money  if  they  could,  either  oy  paying 
it  into  court  or  by  paying  it  to  some«person  whose 
title  they  accepted,  but  uter  all  under  the  risk  of 
haying  no  title  or  buying  it,  it  may  be,  subject  to 
sssemenis  which  haye  neyer  beem  disclosed  to 
them,  and  of  which  they  had  neTcr  heard.    They 
sie  no  better  off  in  that  respect  really  than  any 
ordinary  person  wishing  to  boy  property,  except 
of  course  they  could  insist  on  purchasing  such 
rights    as   they   ascertained,   and    tliey   could 
protect  themselyee  ap;ainst  certain  difficulties  by 
psying  the  mon^  mto  courts  and  if  need  he 
ezecufing  a  deed-poll  so  as  to  exclude  many  risks 
which  an  ordinary  purchaser  necessarily  runs. 
It  may  be  that  there  are   commonable  rights 
over    itna  proi>erty.      It  may   be    that  it   was 
part  of  the  wsuste  of  the  manor  of  Woking,  and 
though  I  cannot  think  it  is,  it  may  be  so,  and  that 
the  commoners  haye  rights  which  haye  neyer  been 
extinguished,  and  that  the  highway  authority  are 
BO  better  off  than  the  Necropolis  Company  in 
that  respect.    AH  I  say  is,  there  is  no  eyidence 
here  to  induce  me  to  suppose  that  it  ^s  the  fact 
that  this  land  is  part  of  the  waste  so  as  to  make 
it  in  any  way  an  exception  to  the  general  rule 
with  which  I  am  dealing.    That  seems  to  me  to 
lesHy  conclude  the  case.    I  know  that  there  are 
numy  other  points  which  haye  been  argued,  some 
descrying  of  considerable  attention  if  they  could 
in  any  way  be  said  to  displace  the  one  point  on 
which  I  propose  to  decide.    I  repeat  that  I  put  by 
lets  of  ownership,  and  so  on.     I  base  my  conclu- 
sion entirely  upon  the  direct  application  of  the 
nile  as  laid  down  by  Crompton,  J.    But  it  would 
be  wrong  for  me  to  part  with  the  case  without 
alluding  to  these  footpaths  or  tracks,  because  a 
good  dttd  has  been  made  of  them,  and  on  either 
tide,  perhaps  more  than  in  my  yiew  is  necessary. 
But  stQl  a  great  deal  has  been  made  of  them,  and 
thsy   are   patent   facts    which    cannot    well  be 
aeglected.      Mr.    Warrin^on    argues   that   the 


existence  of   those  tracks  in  the  spots  in  which 
they  are  cannot  be  used  as  an  argument  for  the 
public  character  of  the  strips  on  which  they  do 
not  exist,  and  that  they  cannot  be  used  to  show 
that  there  is  any  public  right  over  the  other  strips, 
that  is  to  say,  those  strips  which  are  not  affected 
by  those  tracks.    I  am  not  sure  of  that.     Of 
course,  if  you  haye  a  track  used  by  the  public 
between  two  particular  spots,  and  you  are  wishing 
to  proye  that  there  is  a  right  of  way  between 
those  two  particular  spots  the  existence  or  non- 
existence of  any  track  elsewhere  must  be  only  of 
secondary  importance,  and  perhaps  of  no  import- 
ance at  all ;  but  when  you  find  that  the  public  are 
using  these  strips  for  the  purpose  of^  passage, 
passing    backwards    and  forwards,  I  am  by  no 
means  certain  that  you  ought  to  stop  short  where 
the  tracks  come  to  an  end,  and  say  tnat  the  exist- 
ence  of  those  tracks  is  no   eridence  of  public 
right  of  user  of  the  other  strips  beyond.    I  leaye 
it  there  without  expressing  any  definite  opinion 
because  I  haye  not  thought  sufficiently  about  it, 
and  I  see  that  there  is  some  difficulty  either  way. 
But  the  tracks  are  definite.    I  am  glad  to  know 
that  there  is  a  distinct  statement  about  them  in 
the  eridence,  and  that  nothing  I  can  say  will  be 
regarded  as  depending  upon  my  own  inspection. 
I  haTC  it  distinctly  in  OTidence  that,  either  in  their 
present  state  or  something  like  it,  they  haTO  been 
used,  and  constantly  used,  for  at  least  sixty  ^ears, 
and  I  cannot  get  rid  of  that  fact.    What  is  the 
Tslue  of  that  fact  P    I  think  it  proTes  condusiTcly 
that  the  public  haTe  a  right  of  wa^  OTer  those 
strips,  at  any  rate  along  in  the  Ime  of  those 
tracks.    I  do  not  think  that  I  can  get  rid  of  that. 
Does  it  proTe  more  P    Does  it  assist  me  to  a  con- 
clusion tnat  all  the  strips  between  the  hedges,  or, 
rather,  between  the  ditches,  are  part  of  the  high- 
way P    I  am  by  no  means  sure  that  they  do.   I  do 
not  say  more,  because,  haying  arriyed  at  a  conclu- 
sion independent  of  the  tracks,  I  think  perhaps  it 
is  weak — ^it  is  certainly  unnecessaiy  to  try  and 
support  a  conclusion  by  reference  to  the  tracks ; 
but,  at  any  rate,  they  are  not  inconsistent.  At  any 
rate,  the  existeaoe  of  those  tracks   cannot  be 
regtmled  as  showine  anything  to  the  contrary 
within  Crompton,  J.  s  dictum.    I  deal  with  them 
simply  on  that  footing,  and  I  think  that  that 
might  probably  be  said  of  a  good  deal  more  of  the 
eyidence  to  wmch  I  haye  not  referred.    One  word 
only  as  regards  the  commoners.    I  stopped  the 
defendants  yesterday  on  one  point  by  remarking 
that,  if  I  found  in  fayour  of  the  plaintiff,  the  deci- 
sion would  necessarily  be  between  the  plaintiff 
and  the  defendants,  and  could  not  possibly  bind 
the  commoners,  who  are  no  parties  to  this  litiga- 
tion, and   that   the  plaintifTs  rights  would  be 
subject  to  those  commonable  rights  if  they  exist. 
I  wish  to  repeat  that,  as  reg^irds  the  decision 
which  I  intend  to  pronounce  in  fayour  of  the 
defendants,  I  do  not  encourage  litigation  on  the 
part  of   the   commoners.    TD&re   is  nothing,  I 
believe,  before  me  to  induce  me  to  belieyethat 
there  are  any  such  rights,  or  that  eyer  there  were 
any  on  the  part  of  the  commoners.    I  belieye  that 
such  litigation  would  be  futile,  but  I  desire  to  say 
distinotiy  that  my  decision  cannot  in  the  least 
interfere  with  the  prosecution  of  those  rights  on 
the  part  of  the  commoners  if  this  part  eyer  was 
part  of  the  waste,  and  if  their  rights  haye  not 
oeen  extinguished  in  some  way  or  other.    Unless 
counsel  can  suggest  something  better,  it  seems 
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.to  me  that  a  dedaratioiL  on.  the  ori^pnal  action 
and  on  the  ooanter-olaim  is  all  that  is  necessary 
±o  determine  the  rights  of  the  parties,  which  haye 
been  fairly  raised  and  fairly  argued  as  a  question 
of  this  kind  onght  to  be  argued,  not  hostilely, 
though  the  action,  as  has  been  pointed  out  more 
'than  once,  was  orii^inallpr  one  for  trespass.  I 
propose,  subject  to  criticism,  to  make  a  declara- 
tion in  this  form :  that  the  strips  of  land  included 
in  the  conyeyance  to  the  late  Mr.  Locke  King, 
and  claimed  by  the  plaintiff  in  this  action,  form 
part  of  the  highway  known  as  Gk>ldsmith-road, 
and  there  to  leaye  it,  because  I  am  quite  sure 
that  no  injunction  or  anything  of  that  kind  is 
required  as  between  these  parties.  Of  course  I 
.decide  it  entirely  in  fayour  oi  the  defendants,  and 
the  plaintiff  must  pay  the  costs  both  of  the  action 
and  of  the  counter-claim. 

Solicitors:    Beaumont,    Son,  and  Bigden,  for 
JPaiTie  and  BretteUf  Chertsey ;  B,  Mo89op. 


Jan,  19  and  20, 1898. 

(Before  Kskewich,  J.) 

Lanchbubt  v.  Bode,  (a) 

JParish  council — Custom — Common  buU — Common 
hoar  —  Tithes  —  Indoeure  Act  {Haddenham 
Parish)  1830  (11  Geo.  4,  c.  4),  ss.  37  and  38. 

A  custom  that  the  parson  as  owner  of  the  great 
tithes  of  a  parish,  and  as  a  charge  thereon,  shaU 
provide  and  keep  within  the  said  parish  a 
common  hulX  and  a  common  hoar  for  the  commxm 
use  of  the  hine  and  sows  of  the  parishioners  aJt 
any  time,  is  a  good  custom  in  taw ;  hut  where 
under  an  Indosvre  Act  lands  have  heen  allotted, 
in  satisfaction  and  discharge  of  the  great  tithes, 
the  hurden  of  keeping  up  tne  custom  is  not 
shifted  from  the  owners  of  the  great  tithes  to  the 
owners  of  the  lands  substitutea  for  them,  in  the 
absence  of  express  words  in  the  Act  to  that 
effect. 

This  was  an  action  brought  by  James  Lanchbury, 
derk  to  the  parish  council  of  Haddenham, 
Buddnflrhamshire,  and  Frederick  Merrick,  on 
their  own  behalf,  and  also  on  behalf  of  themselyes 
and  all  other  the  parishioners  of  the  parish, 
against  Jane  Elizabeth  Bode,  widow,  claiming  a 
declaration. 

That  it  was  an  anoisiit  cnstom  of  the  parish  of 
Haddwiham  that  the  parson,  as  the  owner  of  the  great 
tithes  of  the  said  pariah,  and  as  a  oharge  thereon,  shonld 
keep  within  the  said  parish  a  common  bull  and  a  common 
boar  for  the  oommon  use  of  the  kine  and  sows  of  the 
parishioners  at  any  time  for  the  increase  of  calves  and 
pigs  within  the  said  parish ;  and  that  the  defendant,  as 
the  present  owner  of  the  lands  allotted  in  lien  of  the 
great  tithes,  is  boand  to  perform  the  said  custom ;  an 
injunction  to  restrain  the  defendant,  her  agent  and 
aeryants,  from  omitting  to  provide  and  keep  a  bnll  and 
a  boar  in  accordance  with  the  said  custom,  or  from 
otherwiBC  infringing  th'e  same ; 

and  dama^^. 

The  plaintiffs  alleged  in  their  statement  of  chdm 
that. 

From  time  immemorial  it  had  been  a  custom  in  the 
parish  of  Haddenham  that  the  parson  of  the  parish,  as 
the  owner  of  the  great  tithes  thereof,  and  as  a  charge 
thereon,  should  provide  and  keep  in  the  said  parish  a 
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common  bull  and  a  common  boar  for  the  epmnum  oae  of 
the  kine  and  sows  of  the  said  parishionscs'  at  any  tnn^' 

In  the  year  1312  the  parsonage  or  reotoiy  of 
Haddenham  was  appropriated  by  the  priory  of 
Bochester,  which  was  dissolyed  in  1540. 

In  1542  the  parsonage  or  rectory,  with  tbe 
parish  church,  glebe,  tithes,  and  property  belong- 
ing thereto,  was  granted  by  King  Henry  YHI.  to 
the  Dean  and  Chapter  of  Boohester  and  their 
successors. 

Under  an  Indoeure  Act  of  1830  (11  Geo.  4^  c.  4), 
beu^  a  private  Act  for  inolodng  lands  and  extin- 
guishing tithes  in  the  parish  of  Haddenham, 
certain,  lands  were  allotted  to  the  Dean  aad 
Chapter  in  satisfaction  and  discharge  of  the  great 
tithes. 

In  1866,  by  an  Order  in  Council,  the  parsonage 
or  rectory  with  the  parish  church,  Jtc,  and  t£e 
allotted  iands,  were  transferred  to  the  Ecclesi- 
astical Commissioners,  who  in  1884  sold  the 
greater  part  of  the  allotted  lands  to  Henry  Bode, 
subject  to  all  charges  and  duties  thereon. 

n  1892  Henry  Bode  died  leaying  the  defea- 
dant  Jane  EUzalfeth  Bode  his  widow  and  derisee. 

The  plaintiffs  then  alleged  that 

The  said  bull  and  boar  were  alirays  proyided  aad 
kept  by  the  said  priory,  the  said  Dean  and  Chapter,  and 
the  Ecoleeiastioal  Commissioners,  respeotiyely,  or  their 
respeotiye  tenants  on  their  behalf,  and  afterwards  by  dw 
said  Henry  Bode;  bnt  the  defendant  has,  althoo^ 
requested  by  the  plaintiifa  so  to  do,  refused  to  proride 
and  keep  the  same,  and  the  plaintiffs,  who  as  two  of  the 
parishioners  are  entitled  to  the  use  of  the  said  bull  and 
boar  for  their  cows  and  sows,  haye  thereby  ssstuaid 
damage. 

The  plaintiffs  then  claimed  relief  in  the  form 
aboye  mentioned. 

In  her  defence  the  defendant  denied  the  esh- 
tence  of  the  said  custom,  and  asserted  thatsinee 
the  appropriation  by  the  priory  of  Rochester  no 
parson  or  rector  had  liyed  in  the  parish,  or  kepts 
bull  or  a  boar  therein,  and  that  the  Dean  and 
Chapter  had  neyer  performed  or  been  required  to 
perform  this  duty  with  respect  to  the  parish. 

She  also  stated  that  there  was  and  always  had 
been  a  sufficient  supply  of  buUs  and  boars  in  the 
parish  and  the  adjoining  parishes,  and  that 
neither  the  plaintiffs  nor  any  other  inhabitants 
of  the  parish  had  suffered  any  damage  for  want 
of  such  animals. 

The  defendant  suggested  that  l^e  slle^ 
custom  arose  from  the  fact  that  John  Franknn, 
the  squire,  and  a  laive  landowner  in  the  neigk- 
bourhood,  who  died  in  1862,  had  held  the  lands 
allotted  in  lieu  of  tithes  on  a  renewable  lease  for 
twenty-one  years,  and  being  interested  in  oatde 
breedmg,  had  generally  kept  a  bull  on  his  estate, 
though  not  on  the  lands  in  question,  and  that 
this  led  to  the  erroneous  impression  that  be 
was  under  a  legal  obligation  to  keep  a  bnll  and 
a  boar. 

She  also  stated  that,  in  1865  the  yicar  of  tbe 
parish  ascertained  from  the  Dean  and  Chapter 
that  neither  the  lease  to  John  Franldin,  nor  anj 
prerious  leases,  contained  any  reference  to  the 
alleged  custom. 

^suming  that  the  custom  existed,  the  defen- 
dant contended  that  she  was  under  no  obligatioo 
to  comply  with  it,  not  being  the  parson  of  tbe 
parish  or  in  receipt  of  the  great  tithes. 

Sect.  37  of  the  Inclosure  Act  1830  proridestbat 
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the  oommissionen  mider  the  Act  shall  allot  to 
the  Dean  and  Chapter  of  Rochester,  and  their 
lessee  and  suoceeaors  and  to  the  yicars  of  the 
parish  of  Haddenham,  "  for  and  in  lieu  and  in 
satisfaction  of,  and  for  the  several  and  respective 
rectorial  and  yicarial  tithes  yearlj  arising,  issuing, 
and  renewing  out  of  all  and  every  '*  the  common 
fields  and  waste  erounds  in  the  said  parish,  and 
out  of  the  lands  h^d  in  severalty  within  the  same 
parish  which  were  *'  subject  to  tithes  '*  parcels  of 
the  said  commonable  lands,  which  parcels  "  shall 
be  in  full  satisfaction  and  discharge  of  and  for 
the  said  aeveral  rectorial  and  vicarial  tithes 
arising,  issuing,  and  renewing  from  and  oat  of  '* 
the  said  commonable  lands  and  the  said  lands 
held  in  severalty  in  the  said  parish.  Then  sect. 
58  provides  that  the  lands  and  hereditaments 
allotted  **  for  or  in  respect  of  any  freehold  lands, 
or  for  or  in  respect  of  any  rififht  of  common  or 
any  right  or  interest  appurtenant  or  appendant 
to  such  freehold  lands,  shall  from  and  uter  the 
execution  of  the  award  be  deemed  to  be  freehold  " ; 
and  that  the  lands  allotted  in  respect  of  copyhold 
or  leasehold  lands,  or  for  or  in  I'espect  of  any 
right  of  common  or  any  right  or  interest  appur- 
tmant  or  appendant  to  any  such  copyhold  and  lease- 
hold  premisee  respectively,  shall  from  and  after  ihe 
execution  Of  the  award  be  deemed  to  be  copyhold  or 
leasehold  reapectiv^y,  "  and  shall  be  held  as  such 
by  and  under  the  same  tenure,  rents,  payments, 
fiiies,  heriots,  customs,  and  services  as  the  free- 
hold, copyhold,  and  leasehold  lands  respectively 
for  whion  such  aUotmente  shall  be  made  are  now 
or  shall  be  held  immediately  before  the  execution 
of  the  said  award."  A  number  of  aeed  parish- 
ioners were  called  on  the  part  of  the  plaintifEs  as 
witnesses  to  prove  the  existence  of  the  custom, 
and  evidence  was  g^ven  on  behalf  of  the  defendant 
that  the  records  of  the  Dean  and  Chapter  of 
Rochester  and  of  the  Ecclesiastical  Commissioners 
bad  been  searched,  but  that  no  reference  to  the 
alleged  custom  had  been  discovered. 

Bramwell  DaviSf  Q.C.  and  Dunham  for  the 
plaintjffs. — The  custom  is  a  very  ancient  custom 
(Tiner's  Abridgment  (2nd  edit.),  vol.  7,  p«  181). 
It  is  mentioned  by  Shakespeare  in  Henry  lY., 
vart  2,  act  2,  scene  2,  and  also  by  Sterne  in  the 
last  chapter  of  Tristram  Shandy.  The  question 
IS,  has  the  custom,  which  is  an  undoubtedly  good 
one  at  law,  been  extinguished  by  the  Inolosure 
Act  of  1830?  There  is  nothing  inthat  Act  to  do 
away  with  the  custom,  therefore  the  custom 
remains.  The  liability  attached  to  the  paiticular 
property  and  now  attaches  to  the  land  allotted  in 
ueu  of  the  tithes.  The  parishioners  had  a  right 
appurtenant  to  one-tenth  of  all  the  freehold  luid 
in  the  parish ;  the  lands  were  allotted  in  respect  of 
right  of  tithes,  a  right  appurtenant  to  the  free- 
bold  land. 

Warrington,  Q.C.  and  Sir  Reginald  J,  Ctui, 
for  the  defendant,  were  not  called  on  for  argu- 
ment 

KaxswicH,  J. — The  custom  alleged  in  the 
•tatement  of  claim  is  a  good  custom  in  law; 
namely,  "from  time  immemorial  it  has  been 
the  custom  that  the  parson  of  the  parish, 
u  the  owner  of  the  great  tithes  and  as  a 
charge  thereon,  should  provide  and  keep  in 
tiid  said  parish  a  common  bull  and  common 
boar  for  the  common  use  of  the  kine  and  sows  of 
the  said  parishioners  at  any  time."    Of  course. 


the  custom  being  pro^rly  alle^d  as  a  legal 
custom,  the  first  question  is,  is  it  proved  as  a 
matter  of  fact  ?  In  the  view  I  take  of  the  case 
it  is  unnecessary  to  answer  that  question  either 
n  the  one  way  or  the  otber.  I  shail  assume  that 
he  evidence  is  sufficient  to  establish  the  custom 
as  alle^^ed.  It  was  imposed  upon  the  parson  of 
the  parish  as  the  owner  of  the  great  tithes,  and  it 
follows  that  if  the  great  tithes  had  been  assigned 
to  some  other  person  or  corporation  the  liability 
would  go  as  an  incident  to  the  great  tithes.  I 
assume  that  the  liability  did  so  pass.  That  brings 
us  down  to  the  year  1830,  up  to  which  time  the 
tithes  had  been  in  tbe  ownership  of  the  Dean  and 
Chapter  of  Rochester.  In  1830  an  Act  of  Parlia- 
ment was  passed  which  may  be  conveniently 
described  as  an  Inclosure  Act.  The  general 
purport  of  it  was  to  settle  all  commonable  rights, 
and  rights  of  all  kinds  in  land,  by  means  of  an 
inquiry  followed  by  an  award,  the  result  of  which 
would  be  to  allot  lands  in  satisfaction  of  all  rights 
ezbtiiiK  at  that  time.  It  is  imnecessary  to  go 
into  the  Act  at  length.  I  only  have  to  consider 
that  part  of  the  Act  dealing  with  the  ownership 
of  the  great  tithes.  That  is  sect.  37.  [His  Lord- 
ship read  the  section.]  The  Dean  and  Chapter  of 
Rochester  wero  to  be  compensated  for  the  tithes 
proposed  to  be  taken  from  them.  The  compen- 
sation was  to  go  to  them  and  their  lessees.  They 
were,  it  appears,  in  the  habit  of  demising  the 
tithes  for  terms  of  years.  It  would  have  been 
iniquitous  to  give  compensation  to  the  Dean  and 
Chapter  and  not  to  their  lessees ;  the  omission  to 
do  so  would  certainly  have  led  to  litigation  under 
their  covenants.  A  was  necessary  to  g^ve  the 
lessee  his  satisfaction.  That  is  therefore  pro- 
vided in  the  Act.  The  mero  fact  that; the  lessees 
were  provided  for  in  that  way  does  not  appear  to 
be  otherwise  of  importance  upon  the  question  I 
have  to  consider.  The  case  of  the  plaintiffs 
is,  that  without  moro  than  what  I  have  said, 
the  burden  of  keeping  these  animals  f(ft 
the  use  of  the  pariui  was  by  the  Act 
shifted  from  the  tithes  to  the  land  substi> 
tuted  for  them,  and  notwithstanding  that  the 
tithes  wero  thereby  satisfied  and  discharged. 
The  first  observation  which  occurs  to  me  is  tm^. 
This  is  an  ancient  custom  to  be  proved  by  such 
evidence  as  the  court  is  in  the  haoit  of  receiving 
on  such  a  point,  that  is  to  say,  the  evidence  of  ^d 
people,  of  documents,  and  of  user.  When  the 
question  comes  to  be  one  of  a  charge  on  land 
there  is  quite  a  different  question  to  be  considered 
A  charge  on  land  is  proved  by  producing  the 
original  conveyance  creating  the  charge,  unless 
the  case  is  one  in  which  vou  can  presume  a  lost 
grant.  But,  when  the  alleged  charge  is  one  going 
back  as  here,  only  to  the  year  1830,  one  expects  to 
find  something  in  the  nature  of  an  express  charge ; 
and  it  is  almost  incredible  to  suppose  that  the 
Legislature  intended,  when  the  lana  was  allotted^ 
it  snould  be  taken  subject  to  a  charge  which  was 
not  expressed.  That  appears  to  me  to  be  of  itself 
a  sufficient  answer  to  the  argument  that  the  lands 
were  to  be  taken  subject  to  this  charge.  But  the 
lands  were  to  be  h^d  "in  full  satisfaction  and 
discharge."  Now,  the  tithes  are  one  indivisible 
whole.  I  think  I  am  right  in  saying  that  the 
tithes  must  be  conveyed  and  demised  as  an  entire 
charge.  The  right  to  collect  and  receive  the 
tithes  was  one  entire  and  indivisible  right  vested 
in  the  Dean  and  Chapter,  and  must  have  been 
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OQiiTejed  bj  them  as  a  whole  and  not  in  part. 
The  lands  are  held  on  a  different  basis ;  the  lands 
can  be  conyejed  and  demised  in  separate  lots. 
As  a  matter  of  fact,  the  defendant  is  not  the 
owner  of  all  the  lands  allotted  in  substitution  for 
the  tithes,  but  only  of  a  part  of  the  lands.  It  is 
said  that  she,  as  tne  owner  of  part  of  the  lands,  is 
liable  to  the  custom.  If  so,  the  position  must  go 
to  this :  the  owner  of  each  and  every  part  of  the 
■  lands,  even  of  one  acre,  is  liable  to  the  custom.  I 
cannot  saj  that  the  owner  of  the  large  part  is 
subject  to  the  custom,  and  the  owners  of  other 
parts  are  not.  If  so,  it  must  follow  that  the  owner 
of  any  part  of  these  lands  is  liable  to  the  custom. 
The  answer  is,  that  the  defendant  may  be  entitled 
to  contribution  from  th*4  owners  of  other  parts  of 
the  lands,  but  that  seems  to  me  to  be  a  result 
that  cannot  be  arrived  at  without  much  stronger 
reasons  being  given  for  it  than  have  been  urged 
before  me.  I  am  not  aware  of  any  precedent  of 
the  owner  of  land  heme  held  entitled  to  contribu- 
tion in  the  case  of  such  a  custom  as  this.  Take 
the  analogy  of  a  lay  rector  entitled  to  a 
pew  in  the  chaoceL  Suppose  the  lay  rector  has 
umds  allotted  to  him  in  lieu  of  the  tithes,  can 
the  right  to  have  a  pew  be  parcelled  out  among 
ijhe  several  owners  of  the  lands  P  Can  you  divide 
the  right  among  several  owners  P  Are  they  to 
have  pews  or  one  or  more  P  The  Question  though 
often  mooted  has  never  been  jadiciallj  decide, 
and  therefore,  until  it  actually  arises,  I  shall  not 
express  an  opinion  upon  it,  but  I  think  upon 
prmciple  that  it  falls  within  the  same  lines  as  this 
case.  The  person  who  wishes  to  occuppr  the  pew 
must  come  oy  reason  of  his  rectorial  rights,  and 
the  owner  of  lands  allotted  in  lieu  of  tithes 
cannot  claim  the  rectorial  right.  If  he  cannot 
do  so,  that  seems  to  be  a  conclusive  answer  to  the 
plaintiffs'  case  under  sect.  37.  But  then  it  is 
said  that  there  are  two  arguments,  either  of 
which  is  sufficient  in  favour  of  the  plaintiffs' 
•ase,  even  if  sect.  37  was  out  of  the  way.  The 
first  is  sect.  58.  I  have  endeavoured  to  keep  Mr. 
Davis  to  the  words  of  the  section,  and  he  tnes  to 
ffet  out  of  it,  but  in  my  opinion  the  words  do  not 
nt  the  case.  [His  Lordship  read  the  section.] 
You  see  at  once  that  there  is  no  allotment  to  the 
Dean  and  Chapter  in  respect  of  the  rectorial 
right,  and  the  words  of  the  section  have  no  appli- 
cation. The  other  argument  is  of  a  different 
character.  The  bull  and  the  boar  were  kept  and 
were  available  for  some  time  after  the  award ;  the 
bull  was  kept  on  the  tithe  land,  the  boar  out  of 
the  parish;  at  any  rate  the  bull  and  the  boar 
were  kept  as  before,  and  by  those  persons  who 
would  have  kept  them,  if  the  custom  had  been  in 
fact  shifted  from  the  ownership  of  the  tithes  to 
the  ownership  of  the  substituted  lands.  But  we 
have  now  to  consider  sect.  37,  and  if  m^  view  of 
the  section  is  right,  to  deal  with  an  entirely  new 
custom,  a  custom  entirely  different  from  a 
custom  established  by  ancient  user,  a  custom  said 
to  have  been  established  in  the  year  1830.  But 
what  is  attempted  to  be  shown  is  that  that  was 
done  on  account  of  an  obligation,  and  because 
there  was  a  liability  already  existing.  No  doubt 
the  liability  was  insisted  on  by  some  persons,  and 
Bode  declined  to  contest  it.  But  there  is  nothing 
to  show  that  Bode,  when  he  did  not  contest  his 
liability,  admitted  it.  It  would  be  monstrous  to 
say  that  because  a  man  would  not  contest  a  claim 
he  therefore  admitted  it.     Experience  goes  to 


show  that  many  persons,  believing  a  claim  to  be 
unjust,  submit  from  fear  of  the  cost  of  litigation. 
I  will  not  assume  that,  because  Bode  did  not  go  to 
law,  the  custom  is  established  against  him.  All 
the  evidence  shows  that  many  persons  thought 
the  custom  ouzht  to  be  kept  up  after  the  award, 
and  wished  to  keep  it  up,  assuming  that  the  liabi- 
lity shifted  from  the  tithes  to  tne  substitiited 
lands.  They  insisted  upon  the  obligation  beine 
performed  as  before,  but  that  does  not  establish 
the  liability,  and  I  do  not  see  that  anything  was 
done  by  the  Dean  and  Chapter  or  their  sacoessors 
to  show  that  the  liability  still  exists.  If  it  could 
be  proved  that  Bode  as  the  owner  in  fee  of  these 
lands  admitted  the  liability,  it  is  possible  that  he 
and  his  successors  might  be  fixed  with  ihe  liabi* 
lity ;  but  it  wants  ver^  clear  proof  that  the  owner 
in  fee  has  hardened  his  estate  in  this  way.  I  am, 
therefore,  of  opinion  that  these  other  points  are 
of  no  avail  to  upset  my  construction  of  the  37^ 
section,  and  accordingly  the  plaintiffs'  case  fsuls, 
and  the  action  must  m  dismissed  with  costs. 

Solicitors:  C^tdgt,  Kirhy,  and  MiUeti,  for 
Horwood  and  Jame$t  Aylesbury;  Peake,  Bird, 
CoUinSf  and  Peake. 


QUEEN'S  BENCH  DIVISION 

Dee,  8  and  9, 1897. 

.   (Before  Hawkins  and  Chaknbll,  JJ.) 

London   Coitntt   Counctl   (apps.)   v.  Davii 

(resp.),  and 
London   Countt  Council  (apps.)  v.  Bowton 
Housi  Company  (resps.).(a) 

MetrapMe—"  DtoelUng-hauee  *'— "  To  he  inhdbiUd 
or  adapted  to  he  ifuiahited  by  pereone  of  tte 
working  does  " — London  Buiiding  Ad  Im  (57 
A  58  Viet.  e.  eexiii.),  $8.  5  (25)  (26)  and  (27)  and 
13  (5). 

By  eect  13  (5)  of  the  London  Building  Act  1894  a 
huHding  may,  vnthout  the  consent  of  the  Lo/ndtm 
County  Council,  he  re-erected  on  thM  site  of 
huHdings  existing  at  the  passing^  of  the  Aet^ 
though  such  site  is  within  the  prescribed  distance 
of  the  centre  of  the  roadway,  subject  to  the 
proviso  that,  if  such  new  huHiing  he  0 
^dwelling-house  to  be  inhahited  or  adapted  ic 
he  inhdbtted  by  persons  of  the  working  doss," 
it  shaU  not  eooceed  in  height  the  ddstanes  <ff 
its  front  wall  from  the  opposite  side  of  Oi 
street. 

Held,  thai  "to  he  inhabited "  here  means  intended 
when  erected  to  be  so  inhabited,  and  "  adajated  ic 
be  inhabited  "  means  structurMy  adapisa  to  he 
so  inhabited. 

Held  further,  that  a  public  building  in  the  naihin 
of  a  hotel  for  poor  men  is  not  a  dweUing-hosee 
within  the  proviso. 

Held  further,  that,  though  a  building  is  a  *^pmiilic 
buuding  "  toithin  the  definition  in  sect.  5  (27),  it 
may  auo  be  a  "  dweUing-house  "  within  «eci.  13 

(5). 
Per  ChanneU,  J. :  By  "  working  doss "  in  ihis 

section    is    msant    that  class  of  persons  w^ 

ordinarily  live  in  such  a  condition  of  life  thai 

overcrowding  is  likely  to  take  place. 

Per  ChanneU,  J. :  Query,  whether  in  sect.  13  (5), 

where  height  of  dweUing-houses  is  regulated  fty 

distance  of  their  front  waM  from  the  opponk 

(•)  Beport«d  by  J.  Andrew  Stbahan,  Esq.,  Baniit«r4VL§«. 


MAGISTRATES'  CASES. 


885 


Q3.I)IT.]    LOVDOH  GOTTHTT  GOUVOIL  V.  DATIS;  SAME  V.  BOWTOH  HOV»  GOMPAHT.   [Q.B.  DiT. 


ftde  ^  the  sireet,  *'  $ireet "  does  not  mean  a  road' 
way  on  the  oppoeite  aide  of  which  hutldinge  are 
or  may  poeewty  be  erected, 

Thbsb  were  two  appeab  by  the  London  Oonnty 
Coimcil  from  the  decision  of  two  metropolitan 
migistrates,  which  were  heard  together.  They 
nind  somewhat  similar  points  on  the  constmc- 
tion  of  the  following  sections  of  the  London 
Building  Act  1894  (57  &  58  Yict.  c.  ocxiii.). 

Seot  5.— (25.)  The  ezpreMion  '*  dweUing-hoiue"  meana 
abnildiiig  vaed  or  oonatmoted  to  be  lued  wboUy  or 
prineipaUy  for  hnman  habitetion. 

(2$.)  The  exprenion  **  domestio  building  "  includes  a 
dwelUng.lKmae  and  any  other  bnilding  not  being  a  publio 
baflding  or  of  the  wazehooae  class. 

(27.)  The  expression  **piib]ic  bnilding"  means  .  . 
.  .  a  bnilding  used  or  oonstmoted  or  adapted  to  be 
used  as  a  hotel,  lodging-hoose,  refuge,  or  shelter  where 
mch  building  extends  to  more  than  two  hundred  and 
fifty  thousand  oubio  feet,  or  has  sleeping  accommodation 
far  mors  than  one  bundled  persons. 

Sect.  13. — (1.)  No  persmi  shall  erect  any  new  building 
or  new  structure  or  any  part  thereof,  or  extend  any 
buflding  or  structure  or  any  part  thereof  ...  in 
noh  manner  that  any  external  wall  of  such  building  or 
■toseUue  .  .  .  shall,  without  the  consent  in  writing 
of  the  council,  be  in  any  direction  at  a  distance  less 
than  the  pres^oibed  distance  from  the  centre  of  the  road- 
way of  any  street  or  way  bong  a  highway.  (5.)  Proyided 
tia^  where  any  person  intends  to  alter  or  re-erect  a 
building  .  .  .  which  shall  not  be  or  shall  not  haye 
been  in  conformity  with  the  prorisions  of  this  section 
vaklnig  to  new  buildings  and  structures,  such  person 
may  causs  to  be  prepared  plans  showing  the  extent  of 
rach  building  or  structure  .  .  .  and  the  extent  of 
file  foKoonrt  or  other  open  space  (if  any)  between  any 
sztenial  wall  of  such  building  or  structure  and  the  road- 
way, sad  may  cause  such  plans  to  he  submitted  to  the 
fistrict  sorreyor  who  shall  .  .  .  certify  the  same 
.  .  .  Thereupon  it  shall  be  lawful  for  such  person  to 
alter  or  re-erect  such  building  or  structore,  but  so  that 
BO  land  within  the  prescribed  distance  shall  be  occupied 
by  the  re-ereoted  building  or  structure  or  the  forecourt, 
or  sneh  other  open  spsce  as  aforesaid  (if  any)  except 
ftat  which  was  occupied  within  the  prescribed  distance 
by  the  prsTiously  existing  building,  structure,  forecourt, 
or  open  space  .  .  .  Prorided  always  that  no 
JwsIBng-hoiue  to  be  inhabited  or  ad^ted  to  be  in- 
bafatted  by  persons  of  the  working  class  shall,  without 
tbe  consent  of  the  council,  be  erected  or  re-erected 
within  the  prescribed  distance  to  a  height  exceeding 
tiie  distance  of  the  front  or  nearest  external  wall  of  such 
boLlding  from  the  opposite  side  of  such  street,  and  that 
ooboilidiiig  or  structure  shall  be  conyerted  into  such 
dvelBng-lioase  within  the  prescribed  distance  so  as  to 
•soeed  such  height. 

The  qnestions  raised  in  the  first  case  (London 
County  Council  y.  Davis)  were:  (1)  Whether  a 
certain  dweUing-honse  (No.  105,  Brick-lane), 
bekmging  to  the  respondent,  was  "to  be  in- 
habits, or  adapted  to  be  inhabited,  by  persons 
of  the  working  class"  within  the  proyiso  of 
sect  13  (5) ;  ana  (2)  whether  it  was  a  re-erection 
of  a  former  bnilding  within  the  same  sub-section. 

The  facte  as  f otmd  by  the  learned  magistrate 
were  as  follows : 

The  respondent  was  the  owner  of  a  plot 
of  land  fironthig  Brick-lane,  upon  which  stood, 
at  the  passing  of  the  London  Building  Act 
1894,  a  row  of  buildings,  consisting  of  ten 
sbops,  with  liying  rooms  behind  and  aboye. 
lliese  buildings  were  within  the  prescribed 
distance  of  the  centre  of  the  roadway.  After 
complying  with   the   conditions   laid   down    in 
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sect  18  (5)  of  the  Act  he  pulled  down  the  old 
building,  and  erected  on  the  site  with  the  same 
length  of  frontage  to  Brick-lane,  and  with  the  same 
line  of  frontage,  eleyen  houses  instead  of  ten. 
No.  105  was  one  of  these,  and  as  far  as  it  was  con- 
cerned the  space  at  the  back  of  the  old  house 
formerly  used  as  an  open  yard,  was  now  covered  in 
and  used  as  a  liying  room  upon  the  eround  floor. 
There  was  no  consent  on  the  part  of  the  London 
Gountnr  Council  to  the  erection. 

In  the  notice  of  intention  to  build  giyen  by  the 
respondent  the  new  buildings  were  described  as 
"  domestic  buildings  to  be  used  as  shops  and 
dwelling-houses."  The  construction  of  No.  105 
was  that  of  a  shop  in  front  upon  the  ground  floor 
with  liying  rooms  behind  it.  The  rooms  upon  the 
unper  floors  were  fitted  with  ordinary  grates,  and 
the  water  and  sanitary  arrangements  were  placed 
in  the  ordinary  positions. 

Upon  completion  No.  105  was  let  to  one  Isaac 
Oohen  upon  a  weekly  tenancy  at  21.  per  week, 
Ooben  was  a  working  clockmaker,andhe  used  the 
shop  for  the  purposes  of  his  tnide,  and  both  he 
and  his  wife  and  family  occupied  the  rooms  upon 
the  grotrnd  floor  as  livinff  rooms. 

Upon  the  house  being  let  to  Cohen  the  respon- 
dent asked  him  whether  he  intended  to  underlet 
any  part  of  the  house,  and  he  replied  that  he 
intended  to  sublet  some  part  of  it,  but  he  did  not 
tell  the  respondent  to  what  extent,  nor  did  he 
tell  him  the  persons  or  class  of  persons  to  whom 
he  so  intended  to  imderlet. 

Cohen  underlet  the  first  floor  to  a  cabinet  maker 
with  a  wife  and  family,  as  a  weekly  tenant,  at 
8s.  6d.  a  week,  the  second  floor  to  a  caoinet  maiker 
with  a  wife  and  family,  at  8s.  6d.  per  week,  and 
the  third  floor  to  a  cabinet  maker  with  a  wife  and 
family,  at  6s.  Sd.  a  week,  but  the  top  floor  was 
occupied  by  Simon  Cohen,  who  worked  at  the 
same  trade  as  his  father,  Isaac  Cohen.  He  had 
a  wife  and  child.  These  persons  the  magis- 
trates found  would  be  rightly  described  in  the 
ordinary  acceptation  of  the  term  as  persons  of 
the  worldng  class. 

The  learned  magistrate  held  that  No.  105  was 
not  a  dwelling-house  to  be  inhabited,  or  adapted 
to  be  inhabited,  by  persons  of  the  working  class 
within  sect.  13  (5)  on  the  ground  that  "  to  be 
inhabited  "  meant  intended  to  be  so  inhabited,  and 
that  *'  adapted  to  be  inhabited "  meant  specially 
constructed  to  be  so  inhabited,  such  as  flate, 
artisan  or  model  dwellings,  or  tenement  houses. 

He  held  further,  that  the  fact  that  the  said 
dwelling-house  was  inhabited  at  the  date  of  the 
summons  by  persons  who  were  ensaged  in  manual 
labour,  and  who  might  be  called  persons  of  the 
working  class,  and  who  were  sub-tenante  of 
the  original  tenant  (who  was  himself  engaged 
in  man^  labour)  was  not  eyidenoe  that  the  said 
dwelling-house  was  erected  for  the  purpose  of 
being  so  inhabited,  or  that  it  was  adapted  to  be 
so  iiuiabited. 

He  held  further  that  the  building  No.  105  upon 
the  site  of  the  old  house  was  a  re-erection. 

The  qupstion  raised  in  the  second  case,  London 
County  Council  v.  Bowton  Houses  Limited,  was 
whether  a  certain  public  building  (Bowton  House) 
was  a  "  dwellinfi-house  to  be  inhabited  or  adapted 
to  be  inhabited  by  persons  of  the  working  class" 
within  the  same  sul>-section  of  the  Londcm  Build- 
ing Act  1894.  The  facte  as  fotmd  by  the  learned 
magistrate  were  as  follows : 
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Rowton  House  was  erected  on  the  aite  of  thii*- 
teen  old  hoaeee  and  their  gardens  in  Chorch- 
yard-row,  Newington  Batts.  These  houses  were 
existing  at  the  passing  of  the  London  Building 
Act  1894,  and  Rowton  House  occupied  no  ground 
heyond  the  front  wail  or  forecourt  of  the  former 
houses.  This  was  within  the  prescribed  distance 
of  the  centre  of  the  roadway,  and  the  height  of 
Rowton  House  exceeded  the  distance  of  its  front 
wall  from  the  opposite  side  of  the  street.  There 
were,  however,  no  houses  on  the  opposite  side 
of  the  street,  the  Lmd  there  being  the  site  of  a 
disused  graveyard  which  had  been  laid  out  as 
an  open  space  and  dedicated  to  the  public. 

In  Ihe  notice  of  intention  to  build  given  by  the 
respondents  the  proposed  buildings  were  described 
as  a  public  building  to  be  used  as  a  lodging  house 
for  men.  From  tae  plans  before  the  court  it 
appeared  that  Rowton  House  was  a  large  building 
seven  storeys  in  height,  aod  the  evidence  showed 
that  it  was  used  to  provide  board  and  lodging  for 
single  men  at  a  cheap  rate  by  the  ni»<ht  or  by 
the  week,  with  recreation  rooms  and  conveniences 
for  the  use  of  the  inhabitants,  and  had  sleeping 
accommodation  for  about  800  pei*8ons,  and  the 
cubical  contents  of  the  building  exceeded  250,000 
cubic  feet. 

The  magistrate  found  as  a  fact  that  the  building 
was  adapted  to  be  inhabited  by  persons  of  the 
working  class,  although  it  was  not  exclusively 
reservea  for  or  used  by  persons  of  that  class, 
and  he  held  that  it  was  properly  described  as  a 
poor  man's  hotel,  and .  that  it  was  a  public 
building  and  not  a  dwelling-house  withm  Uie 
meaning  of  the  last  proviso  but  one  to  sect.  13  (5), 
and  that  such  proviso  was  intended  to  prevent 
the  construction  of  narrow  alleys  and  courts  and 
of  small  dwelling-houses  higher  than  the  courts 
are  wide,  and  had  no  application  to  such  a  case  as 
Rowton  House. 

Horace  Avory  {DcUdy  with  him)  for  the  appel- 
lants.— These  two  decisions  are  inconsistent.  The 
first  one  goes  on  the  groimd  that  by  "  dwelling- 
houses  to  be  inhabited  or  adapted  to  be  inhabited 
by  members  of  the  working  class"  are  meant 
large  blocks  of  buildings,  such  as  model  dwell- 
ings ;  the  second,  that  these  words  refer  only  to 
small  houses  in  back  lanes.  Buildings  adapted 
for  the  working  class  need  not  be  toge  blocks 
of  buildings.  The  Housing  of  the  Working 
Classes  Act  1890  makes  provision  for  the  erec- 
tion of  roadside  cottages.  The  point  in  the  first 
case  is,  What  is  meant  by  "to  be  inhabited" 
or  "adapted  to  be  inhabited?"  1  submit  that 
by  "  to  DC  inhabited "  means  intended  to  be  in- 
habited, as  the  ms^strate  finds;  but  that  such 
intention  must  be  uiferred  from  his  subsequent 
use  of  the  dwelling-house.  Here,  as  soon  as  the 
house  was  built,  it  was  let  to  one  of  the  work- 
ing class,  who  sublet  it  to  others  of  the  same 
class.  The  magistrate  has  held  that  this  is  not 
evidence  that  the  respondent  had  any  intention 
at  the  time  of  rebuilding  that  the  house  was  to 
be  inhabited  by  the  working  class.  I  submit 
that  it  is  the  best  possible  evidence,  in  conjunc- 
tion especially  with  the  fact  that  the  house  was 
in  Bethnal-green,  in  the  centre  of  a  working-class 
district,  where  the  respondent  knew  there  was  no 
chance  of  obtaining  any  other  kind  of  tenants 
than  members  of  the  working  class.  Then,  as  to 
"adapted  to  be  inhabited,"  that  cannot  mean 
altered  so  as  to  be  inhabited,  otherwise  the  provi- 


sion as  to  building  to  be  converted  into  such  dwall- 
ing-honse  would  be  unnecessary.  Neither  can 
"  adapted  "  here  mean  fitted,  for  otlierwiae  a  build- 
ing used  for  working-class  dwellings  would  be 
outside  the  Act  if  it  were  altogether  unsuitable 
for  the  purpose ;  in  other  words,  where  the  mis- 
chief was  greatest  the  Act  would  not  apply 
"Adapted"  must  then  mean  merely  so  con- 
structed that  it  can  be  used  as  a  dweUing-honae 
for  members  of  the  working  class — ^not  specially 
constructed  for  their  use.  In  this  sense  any 
dwelling-house  is  adapted  for  members  oi  im 
working  class,  and  it  will  come  within  the  Act 
where  its  surroundings  are  such  as  to*  make  it 
probable  it  will  be  so  used.  As  to  re-erection,  I 
submit  that  this  is  not  a  re-erection  of  the  houses 
formerly  on  the  site.  I  do  not  say  that  to  be  a 
re-erection  the  new  buildings  must  be  the  exact 
reproductions  of  the  old  ones,  but  they  must  be 
of  the  same  character  and  occupy  the  same  sita 
Here  thev  are  different  in  number,  and  the  open 
space  benind  which  formed  no  part  of  the  old 
buildings,  forms  part  of  the  site  of  the  new  ones. 
This  brings  the  case  within  Lord  Auckland  y. 
Westminster  District  Board  of  Works  (73  L.  T. 
Rep.  101 ;  L.  Rep.  7  Ch.  597),  as  revised  bjr 
London  County  Council  v.  Pryor  (74  L.  T.  Eep. 
234;  (1896)  1  Q.  B.  465).  As  to  the  Rowton 
House  case,  the  point  there  taken  is  that,  because 
the  building  comes  within  the  definition  of  a 
public  builmng  given  in  sect.  5  (27),  it  cannot  be 
a  dwelling-house  within  sect.  5  (25).  But^  clearly, 
sect.  5  (&)  covers  it.  The  distinction  between 
domestic  and  public  building  is  made  only  for  the 
purpose  of  appl^g  different  rules  as  to  the 
manner  of  bmldiing.  See  sect.  78  of  Building 
Act.  It  has  nothing  to  do  with  -the  point  here 
in  issue.  Clearly  an  ordinary  large  residence, 
with  sleeping  accommodation  for  over  100  per- 
sons, would  DC  a  dwelling-house;  and,  equally 
clearly,  it  would  be  a  pubfic  building  within  the 
Act.  In  this  case  the  (k>unty  Council  would  have 
been  quite  willing  to  give  its  consent  to  the  erec- 
tion, out,  since  the  respondents  insisted  that 
Rowton  House  being  a  public  building  no  consent 
was  needed,  the  Council  had  to  take  su^ion  lest  it 
might  be  considered  to  have  admitted  this  con- 
tention. 

Cripps,  Q.C.  (Marshall  Hall  with  him)  for  the 
respondent  Davis. — Sect.  13  applies  to  erection 
and  alteration  of  buildings.  The  appellants  wish 
to  make  it  applicable  to  usei*.  But  the  offence  here, 
if  any,  must  be  an  offence  as  to  erection,  and 
the  magistrate  has  f otmd  as  a  fact  thac  at  the 
time  the  respondent  ei'ected  this  building  he  had 
no  intention  of  erecting  it  to  be  inhabited  bj  the 
workinf^  class.  The  appellants  say  that  the  build- 
ing is  within  the  mischief  of  the  Act  It  isnoi  It  is 
perhaps  within  the  mischief  of  another  Act— the 
Public  Health  (London)  Act  1851,  sects.  2  and  7 
of  which  deal  with  overcrowding.  Subsequent 
user  may  be  evidenoe  of  an  intention  to  use  the 
premises  as  habitations  for  the  working  classes, 
but  it  cannot  be  considered  conclusive  evidence, 
and  here  the  magistrate  has  found  that  there  was 
no  such  intention.  As  to  "adapted  to  be 
inhabited,"  clearly  that  must  mean  structurally 
adapted.  As  I  have  said,  sect.  13  deals  with  the 
erection  andconstruction  of  the  building,  and  that 
alone.  As  to  the  question  of  re-erection,  the  words 
used  in  sect.  13  are  "  structure  "  and  "  boiiding," 
and  these  are  undefined  by  the  Act,  and  hare  the 


MAGISTRATES'   CASES. 


387 


Q3.DIV.]  London  County  Council  v.  Dayis  ;  Samb  v.  Rowton  House  Company.  [QB. Diy. 


widest  possible  meaning.  The  provisions  as  to 
plans,  ic,  show  that  the  Act  looks  only  to  the 
aiea  oocnpied  by  the  old  btiildings,  not  to  their 
diaraeter  at  all. 

Matmarran,  Q.C.  (RoshiU  with  him). — ^The 
Bowton  Honse  is  no  doubt  "  adapted  to  be 
inhabited  by  persons  of  the  working  class,"  but  it 
is  not  adapted  specially  for  them.  It  is  simply  a 
poor  man's  hotel — the  only  difference  between  it' 
and  the  Metropole  is  a  difference  in  price.  And 
it  is  not  "  adapted  to  be  inhabited  by  the  working 
dass  "  in  the  sense  of  being  a  home  or  ordinary 
residence  for  them,  for  it  is  only  for  men — ^families 
are  not  admitted.  In  the  second  place,  it  U  not  a 
dwelling-house.  Dwelling-houses  are  included 
within  '*  domestic  buildings,"  by  sect.  5  (26),  and 
"domestic  buildings  "  and  "  public  buildings  "  are 
mutoally  exdusiYe. 

H,yraee  Avon,  in  reply.  ^„^  ^  ^^ 

Dec.  9. — Hawkins,  J.  (having  stated  the  facts 
of  London  County  Council  r.  I)avi8,  and  read 
sect.  18  of  the  London  Building  Act  1894,  pro- 
ceeded):— Now  the  proviso  to  that  section,  which 
is  all  important  here,  is  in  these  terms .-  "  Pro- 
vided always  that  no  dwelling-house  to  be 
inhabited  or  adapted  to  be  inhabited  by  persons 
of  the  working  class  shall,  without  the  consent  of 
the  council,  be  erected  or  re-erected  within  the 
prescribed  distance  to  a  height  exceeding  the 
dirtance  of  the  front  or  nearest  wall  of  such 
building  from  the  opposite  side  of  such  street,  and 
that  no  building  or  structure  shall  be  converted 
into  such  dwelling-house  within  the  prescribed 
^stance,  so  as  to  exceed  such  height.  I  pause 
there  for  the  purpose  of  observing  •  that,  with 
legard  to  the  discussion  as  to  what  was  re-erection, 
whether  it  was  to  be  a  building  of  precisely  the 
same  class  or  not,  it  seems  to  me  that  a  man  may, 
provided  he  occupies  only  the  same  site  upon 
which  his  old  buildings  stood,  pull  his  old  build- 
ings down,  and  that  he  may  buUd  upon  that  site 
new  buildings,  provided  only  that  they  shall  be 
new  building  built  in  the  way  which  I  nave  just 
read  prescribed  by  the  Act.  I  think  that  the 
last  portion  of  the  section  shows  that  it 
was  not  intended,  as  was  argued,  that  the 
new  buildings  must  be  of  the  same  character 
and  of  the  same  kind  as  those  which  have 
actually  been  pulled  down,  because  the  latter 
part  of  this  sub-section  which  I  have  read 
tends  to  show  that  it  was  in  contemplation  that 
the  buildings  might  be  built  to  a  greater  height 
^lan  they  had  been  before,  because  it  puts  a 
fimit  to  the  height  in  the  event  of  the  old  site 
being  occupied  within  the  limited  distance, 
which  it  would  not  have  done,  and  could 
not  have  done,  if  they  had  been  beyond 
the  limited  distance,  or  at  the  prescribed 
distance,  from  the  centre  of  the  roadwav.  Now, 
the  question  entirely  arises  here  as  to  what  is  the 
laeaning  of  these  terms  "  no  dwelling-house  to 
be  inhabited,  or  adapted  to  be  inhabited,  by 
persons  of  the  working  class  shall  be  erected  or 
le-erected."  What  is  the  meaning  of  that  pro- 
w>?  It  is  said  that  this  proviso  applies  to  the 
present  case — "a  dwelling-house  to  be  inhabited." 
is  it  a  dwelling-house  to  be  inhabited  by  persons 
of  ^  the  working  class  ?  I  own  that  I  should 
tiiink  this  expression — *'  no  dwelling-house  to  be 
inhabited  by  persons  of  the  working  class  " — to 


mean  a  dwelling-house  which  was  intended  to  be 
inhabited  by  persons  of  the  working  class ;  that 
is  to  say,  intended  by  the  person  who  is  re-erecting 
to  be  so  occupied,  and  if  the  person  is  intending 
to  build    a    house   for   the   purpose    of   being 
inhabited  by    persons    of  the  working  class,  it 
seems  to  me  he  would  come  directly  within  the 
words  I  have  just  i-ead,  those  words  being,  as  I 
have  read,   *'no  dwelling-house  intended  to  be 
erected,"  and  so  on.    Then  again,  when  you  come 
to    take   the    second   part,  "or  adapted  to   be 
inhabited  by  persons  of    the  working  class,"  I 
should  consb*ue  that  to  mean  structurally  adapted 
for  the  habitation  of  persons  of  the  working  class, 
that  is  to  say,  adapted  to  be  inhabited  by  &em  in 
its  construction,  and  nothing  more.     When  von 
come  to  look  at  this  particul^  house  in  question, 
there  is  not  a  particle  of  evidence  to  show  that 
the  house,  No.  l05,  when  built,  in  substitution  of 
part   of  the  old  block  of  buildings  which  was 
pulled  down,  was  intended  to  be  used  in  the  way 
that  it  was.     It  was  said  that  there  was  some 
evidence  of  that  to  be  found  in  the  circumstances 
under  which  the  occupation  of  this  house  took 
place.      I  quite  agree  tnat,  if  something  else  had 
been  shown,  if  it  had  been  said  that  tnere  were 
indications  before  the  house  was  built  that  it  was 
goin^  to  be  so  used,  and  then  you  could  couple 
with  it  the  fact  that  it  was  actually  so  used  after 
the  erection  took  place,  a  very  strong  case  would 
be  made  out  to  show  that  the  house  was  intended 
to  be  so  used.      If  you  found  some  evidence — ^I 
will  not  say  direct  evidence,  but  some  evidence 
that  people  would  believe — that  the  house  was  so 
intended,  although  it  was  not  at  all  conclusive, 
and  afterwards  the  house  was  on  erection  actually 
used  in  the  w^  in  which  you  suspected  it  would 
be  used,  and  of  which  there  was  some  evidence  it 
was  so  intended  to  be  used,  you  might  fairly  come 
to  the  conclusion  that  in  its  structure  it  was 
intended  to  be  used  for  that  puipose.    But  I  do 
not  find  that  here.    First  of  all,  I  do  not  find,  so 
far  as  I  can  see,  any  evidence  upon  which  it  is 
compulsory  for  the  magistrate  to  hold  that  the 
dwelling-house  was  either  built  with  the  intention 
of  its  being  inhabited,  or  that  it  was  actuallY 
inhabited  by  the  working  classes  for  whose  habi- 
tation this  provision  was  made.    It  was  quite  true 
that  the  houses  when  built  were  built  as  shops 
and  dwelling-houses.    No  one  could  doubt  that. 
The  plans  themselves  which  were  made  and  handed 
over  in  good  faith,  and  which  were  admitted  to  be 
plans  in  accordance  with  the  Act,  described  what 
was  intended  to  be  built  as  shops  and  dwelling- 
houses.    That  is  the  description  given  of  them  m 
the  notice,  and  that  is  exactly  what  was  built  it 
we  are  to  take  the  description  and  the  plan  which 
shows  what  the  ei^ection  was.    Well,  are  they  so 
constructed  as  to  be  adapted  to  the  habitation  of 
persons  of  the  working  class  P     I  have  looked  in 
vain  for  anjrthing  to  satisfy  me  that  they  were 
adapted  for  the  habitation  of  members  of  Uie 
wording  class  in  any  other  way  than  this,  that 
every  place  may  be  said  in  some  degree  to  be 
adapted  for  the  habitation  of  all  classes  whether 
working  class  or  others.    In  every  dwelling-house 
which  is  built  floni-s  are  laid  and  staircases  are 
erected  reaching  from  one  floor  to  another,  but 
thera  is  nothing  in  this  which  is  specially  adapted 
for  the  working  classes.     No  doubt  thev  are  built 
in  a  district  in  which  many  of  the  working  class 
locate  themselves  and  have  their  homes.     But 
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there  is  only  that.  There  Ib  no  evidenoe  that  they 
were  intended  for  the  working  clasaes  or  for  any 
particnlar  class.  They  appear  to  hare  been 
adapted  simply  as  shops  and  dwelling-house,  the 
part  above  the  shop  beine  utilised  in  the  way  in 
which  that  space  is  utilised  in  most  houses  of  this 
description.  Now  I  look  to  see  if  there  is  any- 
thing in  what  the  magistrate  has  found  to  prevent 
him  coming  to  the  conclusion  at  which  ne  has 
arrived.  "I  was  of  opinion/'  he  says, "  that  the 
words  '  to  be  inhabited  oy  persons  of  the  working 
class'  meant  for  the  pui*po8e  of  being  or  intends 
to  be  inhabited  by  persons  of  the  working  class, 
and  that  the  words  '  adapted  to  be  inhabited  by 
persons  of  the  working  class'  meant  specially 
constructed  or  arranged  for  such  persons,  as  flats, 
artisans'  or  model  dwellings,  or  tenement  houses." 
I  cannot  see  any  reason  to  find  fault  with  that 
finding.  Then  the  magistrate  goes  on  to  say 
'*  that  the  fact  of  the  said  dwelling  being  inhabited 
at  the  date  named  in  the  summons  By  persons 
who  were  engaged  in  manual  labour,  and  who 
might  be  called  persons  of  the  working  class,  and 
who  were  sub-tenants  of  the  original  tenant  (who 
was  himself  engag^  in  manuiJ  labour),  was  no 
evidence  that  the  said  dwelling-house  was  erected 
for  the  purpose  of  being  so  inhabited."  There, 
again,  I  think  his  finding  is  fully  justified  by  the 
evidence.  I  do  not  think  that  the  mere  circum- 
stance that,  in  a  house  of  this  description,  a  work- 
ing man  took  up  his  abode  under  the  sub-letting 
of  a  working  man  who  had  become  tenant,  will 
afEord  any  evidence  at  all  that  the  house  was 
built  with  the  intention  of  its  being  so  occupied. 
The  intention  was  no  doubt  in  the  mind  of  the 
tenant^  but  certainly  it  was  not  in  the  mind  of  the 
landlord  during  the  time  he  was  making  his  erec- 
tion. I  think,  therefore,  the  magistrate  is  right. 
Then  he  says  that,  in  the  absence  of  any  evidence 
of  intention,  it  must  be  presumed  the  dwelling- 
house  was  intended  to  be  inhabited  and  was 
adapted  as  a  shop,  with  living  rooms  behind  and 
above  to  be  inhabited  by  any  person  or  persons  of 
any  class  who  were  desirous  of  occupjring  it,  and 
to  whom  the  respondent  might  be  willing  to  let 
it.  Then  he  says,  in  his  opinion  the  building 
No.  105  was  a  re- erection.  I  have  already  said 
that  I  think  that  it  is  a  re-erection.  I  ^  not 
mean  to  say  that  the  re-erection  is  to  be  confined 
to  the  same  sort  of  buildings  as  were  upon  the 
site  oocupied  before,  for  the  very  object  of  pulling 
them  down  is  to  better  and  more  profitably 
utilise  the  land ;  and  I  think  that  was  clearly  in 
the  contemplation  of  the  Legislature  at  the  time 
when  the  power  to  re-erect  was  given.  I  think, 
therefore,  the  London  County  Council  was  wrong 
in  requiring  the  respondent  to  set  back  the 
front  wall  of  this  house.  No.  105,  and  that, 
therefore,  the  appeal  ought  to  be  dismissed. 
With  regard  to  the  other  case,  that  is  to  say,  the 
Bowton  Kouses,  which  are  situated  in  Newington 
Butts,  the  question  is  in  that  case,  what  is  the 
character  of  the  building  P  In  the  special  case  it 
is  very  dearlv  stated.  On  the  24th  Feb.,  when 
the  building  had  been  substantially  erected,  the 
appellants  invited  the  respondents  to  applv  for 
their  consent  to  the  proposed  erection,  which  the 
appellants  were  prepared  to  give.  It  is  said 
the  respondents  did  not  apply  for  the  consent, 
and  therefore  the  consent  was  not  granted.  I 
cannot  myself  see  why  this  was.  A  man  has  a 
right  to  build  his  house,  whether  he  has  a  right  to 


do  it  without  the  oonndl's  consent^  or  whether  it 
is  a  case  practically  for  the  oooaeot  of  the  ooonciL 
I  cannot   see  the  difference  between  the  two. 
However,  inasmuch  as  the  case  is  here  we  have  to 
dispose  of  it.     Now,  the  building  in  question  in 
this  case  is  erected  on  the  site  of  thirteen  old 
dwelling-houses  with  gardens  in  the  rear  of  them, 
which  were  existing  at  the  date  of  the  commence- 
ment of  the  Builcux^  Act,  tiie  plans  of  whic^ 
have  been  duly  certified  under  sub-sect.  5,  and  so 
on.  The  building  in  question  is  adapted  to  provide 
board  and  lodgmg  for  single  men  at  a  cheap  rate 
by  the  night  or  bjr  the  week,  with  recreation 
rooms   ana    conveniences    for   the  use    <rf  tiie 
inhabitants,  and  has  sleeping  accommodation  for 
about  800  persons,  and  the  cubical  contents  of  the 
building  would  seem  to  exceed  250,000  cubic  feet 
It  is  entirely   to   provide   for   the   board  and 
lodging  of  single  men,  not  for  men   and  their 
fanulies ;  there  is  no  provision  for  that  at  alL    It 
is  not   oonfined '  to  single  men  who  are  of  the 
working  class,  but  it  is  a  general  provision  made 
for  aU  persons  who  may  wish  to  oome  to  that 
place  and  have  the  benefit  of  the  house  as  it  is 
erected  and  as  it  is  adapted.    I  only  mention  that 
because  I  find  afterwards  the  finding  with  refe- 
rence to  it,  which  seems  to  me  to  show  ezactly 
what  the  real  character  of  the  building  was.    "1 
found,"  says  the  magistrate,  "  as  a  itusb  that  the 
building  in  question  was  adapted  to  be  inhabited 
by    persons   of   the    working    class,    although 
it  is  not  ezclnsivelv  reserved  or  used  by  persons 
of  that  dass,  and  I  held  it  was  properly  described 
as  a  j)oor  man's  hotel,  and  that  it  was  a  publie 
building  and  not  a   dwelling-house  withm  the 
meaning  of  the  last  proviso  but  one  to  sub-sect  5 
of  sect.  13,  and  that  such  proviso  was  intended  to 
prevent  the  construction  of  narrow  alleys,"  and  so 
on.    The  object  of  it  I  need  not  trouble  about 
further.     It  is  in  point  of  fact  a  poor  man's 
club.    Then  it  was  said  to  be  a  public  build- 
ing and  not  a  dwelling-house.    I  do  not  quite 
agree  in  that  view  of  the  case  with  the  learned 
magistrate,  because  I  can  conceive  it  mav  be 
both   a   dwelling-house   and  a  public   building 
within  the  meaning  of  the  defimtions  given  in 
sect.  5.    I  think  it  is.    A  dwelling-house  Lb  defined 
to  be  "  a  building  used  or  constructed  or  adapted 
to  be  used  wholly  or  principally  for  human  habi- 
tation." The  expression  "  public  building  "  means 
"  a  building  used  or  constructed  or  adapted  to  be 
used  as  a  church,"  and  so  on,  "  also  a  building 
used  or  constructed  or  adapted  to  be  used  as  an 
hotel,  lodging-house,  home,    refuge,  or  shelter, 
where  such  building  extends  to  more  than  250,000 
cubic  feet  or  has  sleeping  accommodation  for 
more  than  100  persons."    I  do  not  mean  to  say 
that  this  is  not  a  public  building,  but  I  cannot  for 
the  life  of  me  see  whv  a  building  should  not  alao 
comprise  and  be  a  dwelling-house,'at  least  some  por- 
tion of  it,  as,  undoubtedly,  if  people  sleep  and  take 
their  meals  in  the  building,  it  is  to  a  certain  extent 
their  habitation.  They  may  go  elsewhere  to  work, 
but  it  is  their  habitation.    If  they  sleep  in  it^  it  is 
their  dwelling-house,  and  as  far  as  they  take  their 
meals  there  it  is  a  dweUing-houae.     I  cannot 
think,  therefore,  there  is  anytmng  which  preolndes 
a  dwelling-house  from  being  also  a  public  ouilding. 
Then  the  expression  "  dwelling-house "  means  a 
building  used  or  constructed  or  adapted  to  be 
used  whollv  or  principally  for  human  habitation. 
I  confess  this  does  not  seem  to  me  to  have  been 


MAGISTRATES'   CASES. 


389 


Q.B.DIT.]  LOHBOH  COTTHTT  OOUNOIL  V.  DATIB  ;  SaMB  V.  BOWTOK  HOUSB  OOMPAJTT.   [Q.B.  DlY. 


a  butldmg  which  was  oonatmcted  for  habitation 
of  the  poorer  olasses  in  the  sense  in  which  the 
Legislatnre  intended.  I  take  the  view  which  was 
taken  bv  Mr.  Hopkins,  the  magistrate,  as  being 
leailj  the  practicallj  correct  one.  There  was 
deeping  accommodation  provided  for  a  great 
many  pjarsons  of  all  classes.  They  might  be, 
many  of  them,  of  the  working  dass ;  there  might 
be  a  great  many  not  of  the  working  class.  There 
was  accommodation  for  them  as  in  a  dub ;  as  he 
says,  it  is  properly  described  as  a  poor  man's 
elab.  Lodginffs  may  be  got  for  the  night; 
k)dging8  may  be  got  for  the  week;  and  accom- 
modataon  for  food  and  amnsement  and  recreation 
can  be  found  in  the  building.  I  confess,  looking 
at  the  character  of  the  bmlding  as  set  forth  in 
the  statement  in  this  case,  I  cannot  come  to  the 
ooDclusion  that  it  is  a  dwelling-house  intended 
for  the  habitation  of  the  working  classes,  or  that 
it  has  been  adapted,  in  the  sense  in  which  I 
cQDstme  ihe  word  adapted,  for  the  working 
daases.  I  say  no  more  about  it.  I  thmk  in 
this  case,  as  I  say,  the  appeal  ought  to  be  dis- 
missed. 

Ohavhsll,   J. — ^I    am  of  the  same  opinion. 
Before  dealing  specially  with  the  two  cases,  it 
may  be  conTement  just  to  go  through  sub-sect.  5 
of  the  Act  in  question,  and  see  what  it  means 
span  the   yarious   points.     After-  my   learned 
brother  has  read  the  earlier  parts  it  is  unneces- 
Bsrj  to  do  so  again ;  but,  after  dealing  with  the 
erectian  of  new  buildingps  at  a  distance  less  than 
the  prescribed  distance  from  the  centre  of  l^e 
roadway  of  the  street,  it  goes  on  to  say  that,  when 
taj  person  intends  to  al^r  or  re-erect  a  building, 
be  is  to  make  a  plan  of  the  site.    The  plan  is  to 
be  confined  to  the  site ;  it  is  to  relate  to  altering 
ag  well  as  re-erecting,  and  the  proTiso  that  comes 
in  this  part  says  that  no  land  within  the  prescribed 
distance  shall  be  occupied  by  the  erected  building 
except  as  before.    I  think  the  whole  point  there  is 
in  reference  to  what  I  may  call  existing  building 
■ites — sites  that  haye  been  already  occupied,  and 
as  to  those  the  owner  is  not  to  have  his  land  and 
the  rif^hts  oyer  his  land  taken  away  from  him, 
sod  thai,  therefore,  is  put  as  an  exception  upon 
the  prior  enactment  about  erectii^  new  buildings 
vitmn  a  certain  distance  from  the  centre  of  the 
atreeL    It    relates    entirely   to    site,    and    the 
character   of   the    building   that   is   put   upon 
the  old  site    does    not    apparently  signify  at 
aU.    It  is  a  re-erection  or  alteration  within  the 
meaning  of  this  proviso  if  it  does  not  extend 
befond   the   old   site.    That   gets   rid   of    one 
oC  the  argoments  which  applies  to  both  cases  to 
a  certain  extent.    I  am  clear,  that  what  happened 
in  Davis's  case,  the  re-erecting  upon  the  same  site 
eleven  houses  instead  of  ten,  the  eleven  not  going 
upon  any  portion  of  the  ground  that  was  not 
oocapied  before,  is  a  re-erection  within  the  mean- 
ing ot  this  proviso.    As  to  the  Bowton  Houses 
case,  the  point  is  not  directly  raised  by  the  case, 
bat  I  see  no  reason  whatever  there,  any  more 
than  in  Davis's  case,  for  thinking  that  it  was  not 
a  re^rectlon  within  the  meaning  of  this  part  of 
thedaose.    Then  the  next  thing  that  comes  is 
tbe  proviso  in  reference  to  working  men's  dwell- 
ing   This  is  a  proviso  upon  the  other  proviso. 
It  IS  an  exception  out  of  the  advantaee  which  is 
giTBQ  to  ihe  owner  of  the  old  site.     The  owner  of 
an  old  site  may  build  upon  it  again,  but  if  he  is 
going  to  build  these  things  that  are  spoken  of  as 


the  houses  adapted,  and  so  on,  to  be  inhabited  by 
the  working^  classes,  then  he  is  to  be  subject  to 
some  kind  of  restriction ;  he  is  not  to  use  the 
whole  of  his  old  building  site  io  any  way  he  likes, 
because  for  public  purposes  it  is  considered  desir- 
able that  there  shall  be  a  certain  amount  of  air 
space  in  reference  to  this  class  of  building,  and 
conseauently  he  has  not  the  full  advantage  of 
his   old  building  site  if   what    he  is  going   to 
erect  are  buildings  which  come  within  this  defi- 
nition.   The  section  runs,  "  Provided  always  that 
no  dwelling-house  to  be  inhabited  or  adapted  to 
be  inhabited  by  persons  of  the  working  class  shall 
without  the  consent,"  and  so  on.    Now  it  is  clear 
that  the  matter  being  dealt  with  in  this  section,  and 
the  sections  and  provisoes  in  it,  is  the  erectian  of 
the  buildings  and  not  the  use  of  them.  If  they  are 
improperly  used,  there  can  be  certain  proceedings 
taken  under  the  Public  Health  (London)  Act,  as 
pointed  out  by  Mr.  Cripps ;  and  f urthei',  if  after 
they  have  been  once  erected  they  are  converted 
into  one  of  these  things  that  are  contemplated, 
then  there  is  a  provision  about  that.    The  words 
'*  No  dwelling-house  to  be  inhabited  or  adapted 
to  be  inhabit^  "  relate  to  the  time  of  the  erection, 
and  I  think  it  is  clear  that  they  mean  this :  *'  to 
be  inhabited  "  means  with  the  intention  that  they 
shall  be  inhabited,  as  "  adapted  to  be  inhabited 
means  made  structurally  nt  for  being  inhabited. 
That  is  what  those  two  things  mean,  and  they 
cover  the  case  of  a  person  building  a  building 
which  is  put  into  such  a  form  that  it  is  what  they 
call  here  adapted  to  be  inhabited  by  persons  of 
this  class.    If  he  does  that  in  fact,  and  so  builds 
his  building,  it  comes  within  this,  whether  he 
intends  it  or  not ;  and  then,  in  addition  to  thatt 
even    if    he  does   not   build  it  structurally  so 
that  you   could   see    that   that  is    his    object, 
nevertheless,  if   his  object   is  in  fact  that,  it 
also     comes    within    it.      Those    are   the    twt> 
cases    that    have   been    provided    for   by   tha 
two   clauses,  "to   be  inhabited   or  adapted  to 
be   inhabited."     Then     you   come  to    "to    be- 
inhabited  b^  persons  of  the  working  classes,'^ 
and  it  is  said,  and  rightly  said,  that  the  working 
classes  are  not  defined  anywhere  in  this  Act  <n 
Parliament,  and  one  has  got  to  see,  and  to  see 
amongst  other  things   from  the  context,  what 
it  is  Uiat  is  meant.    It  cannot  be  supposed  that 
the  Legislature  intended  to  give  some  special  pro- 
tection to  a  person  who  worked  with  his  hands, 
instead  of  to  a  clerk  in  a  humble  position,  or  any- 
one of  that  sort.     There  cannot  be  any  reason 
for  their  doing  anything  of  the  kind.    What  is 
meant  here  apparently  by  working  classes  is  that 
class  of  persons  who  ordinarily  live  in  such  a  state 
and  condition  of  life  that  overcrowding  is  likely 
to  take  place.    That  is  what  is  meant  by  the 
words  "working  class  "   in  this  phrase  to  my 
mind.    It  meets  the  mischief  of  the  thing,  and 
the  whole  thing  is,  I  will  not  say  to  prevent  over- 
crowding exactly,  but  to  provide  that  in  places 
where   overcrowding   is  litely   there  shall  be  a 
reasonable  amotmt  of  air  space,  by  saying,  **Ji 
you  build  a  certain  distance  m>m  the  centre  of  the 
road,  you  shall  certainly  not  build  it  higher  than 
the  corresponding  distance  from  the  opposite  side 
of  the  street."    The  object  is  the  provision  of  air 
space.      The  working  class  is  that  class  of  the 
population  who  live  in  such  conditions  as  that 
overcrowding  is  likely  to  take  place.    Sometimes 
I  am  afraid  they  are  not  so  particular  about  it 
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as   tbej  might    be;  bat   in    most    cases    tbey 
cannot  possiblj  help  it,  and  the  intention  of  the 
Legishitiire  apparently,  is  that  when  the  buildings 
are  either  in  fact  structorallj  so  constructed  as 
to  be  fit  for  being  inhabited  by  persons  of  that 
class,  or,  although  not  bmlt  in  a  way  specially  fitted 
for  that  purpose,  when  they  are  in  fact  intended 
to  be  used  for  it,  then  the  air  space  is  to  be  pro- 
Tided.    Then,  of  course,  there  is  the  third  case, 
that  if  not  so  built  in  the  first  instance,  but  thej 
are  afterwards  converted  into  such  a  thing,  it  is 
also  to  apply.    That  appears  to  me  to  be  the 
meaning  <>i  these  two  pi*oyisoe8,  the  proviso  in  the 
first  instance,  and  the  proviso  upon  that  proviso. 
Applying  that  to  the  two  cases,  I  have  already 
dealt  in  Davis's  case  with  the  question  of  the 
re-erection,  and,  as  the  site  is  not  exceeded,  it  is, 
in  my  view,  a  re-erection,  although  there  are  eleven 
houses.    Then  the  only  other  thing  with  regard 
to  this  house — because  we  are  only  concerned  with 
No.  105 — is  that  a  dwelling-house  is  either  to  be 
inhabited,  that  is  to  say,  built  with  the  intention 
that  it  shall  be  inhabited,  or  it  is  adapted  to  be 
inhabited.    I  think  it  is  not  either.    It  is  not 
adapted  to  be  inhabited,  because  there  is  nothing 
in  it  showing  that  it  is  structurally  fitted,  by 
which  I  think  you  must  mean  specially  structu- 
rally fitted  in  some  way.     Every  place  is  adapted 
for  the  working  classes  as  well  as  anyone  else.    If 
they  are  happy  enough  to  be  able  to  live    in 
a    good   large    house,    so    much  the   better   for 
them.    You  cannot  say  a  house  is  not  adapted 
to    be    used    by    them ;    but    of   course  what 
is    meant    is,  not    specially  adapted.     In  this 
particolar   case  it  seems   to    me  that,  having 
regard  to  the  fact  of  the  shops  being   there 
the    natural    thing    for    which    that    dwelling- 
house  was  adapted  for  is  the  use  of  a  man  who 
takes  the  shop  and  his  family.    It  is  at  any  rate 
not  too  large ;  there  is  nothing  in  it  to  indicate 
anything  to  the  contrary.    That  being  so,  it  does 
not  come    within   "adapted  to    be   inhabited." 
Now,  does  it  come  within  the  "  to  be  inhabited  "  P 
Was  it  built  with  "  the  intention ''  P    The  only 
thing  I  quarrel  with  in  the  magistrate's  finding 
in  this  case  is  when  he  says  that,  in  bis  opinion, 
there  was   no   evidence  that  it  was   intended. 
N'ow,  I  think  that  the  fact  that  as  soon  as  it 
was  built  it  was  inhabited  in  a  special  way,  as 
appears    here,    by    several    families   occupying 
different  portions,  is  some  evidence  that  it  was 
built  with  the  intention  that  it  should  be  inhabited, 
and  the  neighbourhood  would  be  taken  into  con- 
sideration, and  everjrthing  else,  in  arriving  at  an 
opinion  as  to  whether  it  was  in  fact  built  with 
that  intention.    But,  although  I  think  there  was 
some  evidence,  I  do  not  think  there  was  evidence 
upon  which  the  magistrate  was  at  all  bound  to 
find  that  it  was  built  with  that  intention ;  and,  on 
the  whole,  I  think  he  would  be  justified,  havine 
regard  to  the  character  of   the    building,  ana 
puticularly   to    the    shop    connected    with   it, 
in   finding   that    it    was    not,    as    in    fact   he 
has.    Therefore  it  seems  to  me  that  his  finding 
should    not    be    quarrelled    with,    except    for 
the  purpose  of  other  cases,  just  pointing   out 
that  a  magistrate  may  in  fact  take  into  considera- 
tion the  subsequent  occupation,  if  the  case  comes 
on  in  sufficient  time.     My  brother  reminds  me 
that  in  this  particular  case  the  landlord  who  built 
had  nothing  to  do  with  the  sub-letting  in  fact, 
which  of  course  would  destroy  the  value  of  the 


evidence  altogether.      I  think  that  is  enough  to 
say  about  Davis's  case;    the  appeal  should  be 
dismissed.    Then,  as  to  the  Bowton  Houses,  that, 
of  course  is  slightly  different.    It  is  contended  in 
the  first  instance  there    that,  because  this  is  t 
public  building  within  the  meaning  of  the  defini- 
tion clause,  therefore  it  cannot  be  a  dwelling- 
house.    Now,  in  my  opinion,  that  is  altogether  an 
improper  use  of  the  interpretation  clause*.    The 
interpretation  clauses  of  an  Act  are  matters  that 
can  only   be  dealt  with,  and  only  used  for  the 
special  purpose  for  which  they   are  introduced. 
They  are  pretty  much  like  code  words  in  a  tele- 
gram;  you   have   to    substitute   for  the   short 
expression  you    find    in    your   text   the   lonf^ 
sentence  that  is  given  to  you  in  the  interpreta- 
tion clause,  and  it  is  for  that  puiToep,  ana  that 
purpose  only,  that  one  is  justmea  in  using  it 
Of  course,  if  you  find  one  phrase  that  is  inter- 
preted,  repea^^d    in    one   of   the   other  inter- 
pretation clauses,  then  that  interpretation  clause 
IS   part  of    the    Act,    and  you    muet   incorpo- 
rate the  one    into  the    other    just    as    before. 
But  now  it  is  suggested  that  one  is  to  construe  the 
expression  "  dwefiing-house"  and  so  on  by  refer- 
ring to  the  subsequent  two  clauses.    The  expres- 
sion "  domestic  building  "  means  so-and-so,  and 
the  expression  "public  building"  means  so-and-sa 
Now  these  definitions  of  domestic  building  and 
public  building  are,  in  m^  opinion,  only  to  be 
used  when  the  two  expressions  "  domestic  build- 
ing "  and  "  public  building  "  occur  in  the  Act   If 
I  may  trust,  as  no  doubt  I  may,  to  the  index  of 
this  edition  of   the  Act  which  I  am  using  (Mr. 
Graies's  edition)  I  find  that  this  definition  is  only 
used  in  part  5  and  part  6,  and  "  public  building" 
is  only  used  in  part  6.     In  part  5  the  expression 
"  domestic  builoing  "  is  not  used  with  this  mean- 
ing, because  there  is  a  special  clause  for  "  demestie 
bulling  "  in  part  5.    Part  5  relates  to  open  «Me» 
about  buildings,  and  there  "domestic  builoing'' 
comes  in  not  in  that  sense;  it  comes  in  with  a 
new  sense  of  its  own,  which  I  think  appears  in 
the  39th  section.    Then  when  you  get  to  nart  6, 
which  deals  with  the  construction  of  buildings, 
then  vou  get  both  public  buildings  and  domestic 
buildings   mentioned.    Therefore,  in  considering 
those  tilings  you  have  to  consider  whether  the 
building  comes  within  this  inteipretation  dauae 
or   not.     To  my  mind    it  is  wholly   wrong  to 
say    that,    because   a     domestic    building    in- 
cludes a  dwelling-house,  and  also  includes  any 
other     building   not    being    a   public    buildm|, 
that,  therefore,  a  building  that  is  a  public  build- 
ing  under    that    interpretation   clause   cannot 
be  a  dwelling-house.     I  do  not  agree  with  that  at 
aU.  Of  course,  the  great  majority  of  the  buildings 
mentioned  there — churches  and  chapels  and  baS- 
rooms,  and  so  on — would  not  be  dwelling-hoasee; 
but   there    are    a  few,   and  particularly  hoteb, 
lodging-houses,  and  so  on,  that  would  be.    Those 
I  tmnk,  might  be  dwelling-houses  notwithstand- 
ing that  they  are  also  public  buildings.    I  do  not 
know   whetner  the  decision  of  the  magistrate 

Sroceeded  on  that  view,  because  he  does  not  say 
efinitely  it  was  by  reason  of  this  interpretation 
clause  he  came  to  that  conclusion,  but,  if  he  did, 
I  think  that  is  wrong.  Nevertheless,  I  think  that 
in  substance  his  finding  is  right.  His  finding  on 
XMtragraph  10  must  be  &ken  as  a  whole,  "  I  f  oiand 
as  a  fact  that  the  building  in  question  was 
adapted  to  be  inhabited  by  persons  of  the  work- 
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ing  class,  although  it  is  not  exclosively  reserved 
or  used  by  persons  of  that  class,  and  I  held  that 
it  was  properly  described  as  a  poor  man's  hott:!, 
and  that  it  was  a  public  baildinfsf."  It  may  have 
been  a  public  bunding,  but  I  do  not  thinK  it  is 
relevant  wherher  it  was  or  not,  "  and  not  a 
dwelling-house."  If  that  means  "  and  not  a 
dweilins-house,  because  it  was  a  public  bailding," 
then  I  do  not  agree  with  him.  JBut  I  do  agree 
that  it  was  not  a  dwelline-house  within  the 
meaning  of  the  last  proviso  but  one  of  sub-sect. 
5  of  sect.  13.  That  is  bv  reason  of  what  I  have 
already  said  about  m^  view  of  what  is  meant  by 
a  building  to  be  inhabited  by  the  working  class. 
It  means  a  building  to  be  inhabited  in  the  way 
in  which  the  people  whom  they  describe  here  as 
the  working  class  commonly  inhabit  their  dweU- 
ings,  and  here  it  is  a  special  building  rightly,  I 
think,  described  as  a  poor  man's  hotel,  a  lodging 
for  single  men  for  a  night  or  several  nights  and  so 
<m,and  it  is  said  that  it  is  specially  constructed,  not 
only  to  provide  them  with  lodgings  but  with  board, 
by  which  I  suppose  is  meant  that  they  have  got 
kitchens  and  cooking  facilities  and  so  on.  I  do 
not  think  that  that  comes  within  the  meaning  of 
t  dwelliop-house  to  be  inhabited  by  persons  of 
the  working  class  or  of  a  building  adapt*- d  to 
be  inhabited  by  persons  of  the  working  class  in 
the  sense  that  it  is  in  any  way  specially  structu- 
rally fitted  for  a  habitation  of  that  character. 
Therefore  it  seems  to  me  that  the  magistrate  was 
right  in  substance  in  that  finding.  Although,  if 
he  means  that  it  was  not  a  dwelling-house 
because    it  came    within   the    definition    of    a 

fablic  building,  then  I  do  not  agree  with  him. 
think  therefore  in  that  case  the  appe.al 
should  be  dismissed.  But  there  are  two  other 
points  to  be  observed  upon  in  reference  to  it.  It 
n  abundantly  clear  that  this  building,  whether  or 
not  I  am  right  in  thinking  that  it  did  not  come 
within  the  words  of  this  enactment,  did  not  come 
within  the  mischief  of  it  on  any  grounds  what- 
ever. The  site  was  not  one  that  came  within  the 
mischief  of  it  It  is  a  point  not  raised  in  this 
case,  but  I  myself  have  the  greatest  possible  doubt 
whether  or  not  there  was  in  this  case  what  is 
ealled  "the  opposite  side"  of  such  a  street. 
**  Street "  is  a  word  that  is  defined  in  this  par- 
ticular Act  and  many  other  Acts,  and  sometimes 
it  means  one  thing  and  sometimes  another,  not- 
withstanding the  definition  clause.  When  you 
have  a  statutory  provision  restricting  the  erection 
of  buildings  beyond  a  certain  height,  when  they 
are  such  and  such  a  distance  from  the  opposite 
ude  of  a  street,  it  seems  to  me  to  be  very  arguable 
indeed  tiiat  "  street "  there  means  a  place  where 
there  either  are,  or  at  any  rate  may  bis,  buildings 
oa  the  opposite  side.  The  whole  point  is 
sgainat  Tna.fcng  too  narrow  a  street  in  the 
public  acceptation  of  the  term,  and  that  when 
you  have  got — ^I  do  not  think  it  would  do 
to  say  no  buildings  on  the  opposite  side 
if  the  land  were  land  which  might  be  built 
upon  next  day — but,  when  there  is  nothing 
oa  the  opposite  side  which  can  be  built  upon,  I 
have  the  greatest  possible  doubt  whether  it  comes 
within  this  proviso.  If  you  have  got  a  narrow 
n»d  between  the  building  site  and  a  river,  for 
inatanoe,  which  could  not  be  built  upon,  nobody 
would  say  the  river  was  the  opposite  side  of  sucn 
street.  In  this  case  we  all  know  this  land  cannot 
be  built  upon  because  it  is  a  disused  churchyard. 


I  do  not  know  whether  that  might  be  an  answer 
to  that.  I  do  not  base  my  judgment  on  it  in  auj 
way,  because  it  is  not  raised  in  the  case ;  but  it  is 
an  additional  reason  for  saying  that  in  no  possible 
case  could  any  person  in  ms  senses  say  that  this 
state  of  things  was  contemplated  by  the  Act  of 
Parliament.  And  now  what  has  happened  P  The 
proceedings  are  instituted  because  the  owners  of 
this  building  will  not  apply  for  the  consent  of 
the  council.  When  I  pointed  out  what  I  have 
just  been  saying  to  Mr.  Avory,  he  could  not  say 
this  was  not  a  case  in  which  it  was  a  matter  of 
course  to  grant  the  consent.  It  seems  to  me 
that  it  is  a  matter  which  one  is  bound  to 
observe  upon.  It  is  rery  difficult  to  draw  an 
Act  of  Irarliament  that  will  meet  the  exact 
character  of  every  oase  you  want  to  meet,  and 
consequently  the  general  enactment  frequently 
inuludcH  cases  that  will  cause  the  greatest  possible 
hardship,  and  I  have  heard  it  often  pointed  out  in 
argument  to  judges  that  the  words  of  the  Act  of 
Parliament — I  do  not  say  this  particular  one,  but 
exactly  corresponding  ones — if  construed  as  it  is 
proposed  to  construe  them,  will  work  the  greatest 
possible  injustice,  and  the  answer  always  is  given. 
That  is  true,  there  may  be  cases  which  would 
come  within  the  meaning  of  the  words,  and  true 
it  would  cau3e  great  injustice,  but  that  is  met  by 
giving  power  to  the  public  body,  who  it  must  l>e 
assumed  will  grant  tneir  consent  in  every  propei* 
case  by  putting  in  "  That  it  shall  be  lawful  if  done 
with  the  consent  of  the  public  body ;"  and  it  is 
supposed  that  meets  the  case.  It  seems  to  me, 
therefore,  that  when  it  is  perfectly  apparent  to 
evei7body  that  a  case  does  not  come  within  the 
mischief  of  the  Act  of  Parliament,  the  consent 
ou^ht  to  be  given,  and  it  seems  to  me  that  it  is 
qmte  wrong  to  put  the  persons  into  the  difficulty 
of  applying  for  that  consent — an  invitation 
which  I,  personally,  am  not  at  all  surprised 
they  did  not  accept,  when  they  would  have 
put  themselves  out  of  court  altogether  if  the 
people  should  turn  round  and  refuse  the  consent. 
I  feel  botmd  to  make  these  observations,  because 
it  seems  to  me  to  be  of  the  highest  possible 
iinportance,  and  it  creates  the  very  greatest 
difficulty  in  ensuring  these  beneficial  provisions 
being  properly  administered,  if,  when  you  get  a 
case  which  it  is  perfectly  apparent  does  not  come 
in  any  sense  whatever  within  the  mischief  of 
the  Act,  consent  is  not  to  be  given  unless  it  is 
expressly  asked  for.  In  this  particular  case  ic  is 
a  very  different  thing  indeed,  and  if  the  counter 
council  decide  to  prevent  it  being  a  precedent,  aU 
they  had  got  to  do  was  to  give  a  consent  whether 
it  was  asked  for  or  not,  and  to  give  it  expressly. 
I  am  bound  to  make  these  observations,  because 
it  seems  to  me  to  call  for  attention,  because  there 
are  so  many  instances  of  exactly  corresponduig 
cases  when  in  general  terms  things  are  made 
unlawful  if  done  without  consent,  and  because  it 
is  assumed  that  in  every  proper  case  that 
consent  will  be  g^ven.  I  am  clearly  of  opinion 
that  in  both  cases  these  appeals  must  be  dis- 
missed. 

'Appeals  dismissed. 

Solicitor  for  the  appellants,  W.  A,  BlaxUmd. 

Solicitors  for  Davis,  Hanbury,  Whitting,  aad 
Nicholson, 

Solicitors  for  the    Bowton  House    Company, 
Ashursty  Morris,  and  Co, 
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Friday,  Jan.  14, 1898. 

(Before  Dat  and  Lawbancb,  JJ.) 

Pkthick    Bbothbbs   (apps.)   v.  Thb    Doksbt 
County  Council  (reaps.),  (a) 

Highway — Extraordinary  traffic — Person  by  who$e 
order  the  traffic  i»  conducted — Highways  and 
Locomotives  (Ainendment)  Act  1878  (41  &  42  Vict, 
c.  77),  s,  23. 

The  appellants  PethicJc  Brothers  were  the  con- 
tractors for  the  erection  of  a  lunatic  asylum  at 
Charminster,  for  the  Dorset  County  Council. 
They  entered  into  a  contract  with  one  Trenchard 
for  the  haulage  of  goods,  plant,  and  materials  to 
the  works.  These  were  to  he  delivered  as  re- 
quired by  Pethick  Brothers,  and  either  by  carts 
or  trucks  drawn  by  traction  engines,  but  no 
route  toas  prescribed  by  which  these  ooods,  plant, 
and  materials  were  to  be  brought.  This  delivery 
caused  extraordinary  traffic,  and  the  highway 
was  thereby  damaged. 

Held,  that  the  appellants  were  not  the  persons  by 
whose  order  the  traffic  was  conducted  \oithin 
sect.  23  of  the  Highways  and  Locomotive  (Amend- 
ment) Act  1878,  so  <u  to  make  them  liable  for 
the  damage  done  to  the  highuKiy  by  sTich  extra- 
ordinary traffic:. 

This  was  a  speoial  case  stated  by  justices. 

At  a  pettj  sessions  held  at  Dorchester  in 
Ang.  1895,  the  appellants  Pethick  Brothers  were  * 
charged  by  the  surveyor  of  the  Conni^  Council 
of  Dorset^  who  were  tne  authority  liable  to  main- 
tain certain  main  roads,  for  the  payment  of 
231L  Is.  Sd.,  being  extraordinary  expenses  in- 
curred in  repairing  those  main  roads,  such  ex- 
penses having  been  so  incurred  by  reason  of  the 
damage  caused  by  excessive  weights  passing  along 
the  roads  and  extraordinary*  traffic  thereon,  the 
apj»ellants  being  the  persons  by  whose  orders  the 
weiffhts  and  traffic  were  conducted. 

upon  the  hearing  of  the  complaint  the  following 
facts  were  either  proved  to  the  satisfaction  of  the 
justices  or  admitted  by  the  purties : 

The  appellants  were  the  contractors  for  the 
erection  of  a  lunatic  asylum  for  the  County 
Council  of  Dorset,  and  the  respondents  were  the 
authority  liable  to  repair  the  roads  in  question. 

The  appellants  and  the  visiting  committee  of 
the  Dorset  County  Lunatic  Asylum  entered  into 
a  contract,  and,  by  the  23rd  clause  thereof,  the 
appellants  agreed  to  keep  harmless  the  visiting 
committee  from  aU  claims  in  respect  of  damage 
done  to  (inter  alia)  main  roads  by  reason  of  extni- 
ordinary  traffic  in  connection  wiui  the  erection  of 
the  asylum. 

The  damage  done  to  the  roads  was  done  by 
reason  of  excessive  weights  and  extraordinary 
traffic  conducted  for  the  purpose  of  erecting  this 
as^um. 

The  appellants  entered  into  a  contract  with  one 
John  Trenchard  for  the  hauling  of  the  ^foods, 
plant,  and  materials  required  for  the  erection  of 
this  asylum. 

By  that  contract  Trenchard  was  at  the  times 
and  in  the  manner  required  by  any  order  from 
Pethick  Brothers  to  supply  carts,  horses,  trucks, 
and  traction  engines,  to  cart  or  haul  all  the 
goods,  materials,  and  plant,  rejjuired  by  the  appel- 
lants in  the  execution  of  their  works,  from  the 
Great  Western  and  London  and  South- Western 

(•)  E«port«d  by  W.  db  B.  UimBimT,  Kiq.,  Barrlstor-At-Law 


railway  stations  at  Dorchester  to  the  woiics,  but 
no  route  whatever  was  prescribed  by  which  the 
ffoods  were  to  be  brougnt,  and  the  oontraet  far- 
ther provided  for  the  indemnification  of  the 
appel£uits  by  Trenchard  against  all  claims  made 
in  respect  of  any  damaee  £>ne  to  the  roads. 

Trenchard  pmormea  the  hauling  under  that 
contract,  and  through  that  hauling  the  damage 
in  question  was  done  to  the  roads. 

It  was  contended  on  behalf  of  the  appellaiits 
that  the  extraordinary  traffic  was  oonduotod  over 
the  roads  by  the  order  of  Trenchard,  and  not  of 
the  appellants,  but  the  justices  h^ld  thtit  they 
were  uable,  there  being  in  their  opinion  a  distinc- 
tion between  the  contract  for  the  erection  of  the 
asylum,  and  the  contract  for  the  haulage  of  the 
materials  only.  They  therefore  ordered  we  appel- 
lants to  pay  the  2312.  It.  Sd.  and  all  costs. 

By  the  Highways  and  Locomotives  (Amend- 
ment Act  1878  (41  &  42  Yict.  c.  77),  s.  23  : 

Where,  by  a  oertiiloate  of  their  surveyor,  it  appears  to 
the  authority  which  is  liable  or  has  nndertaken  to  repair 
any  highway,  whether  a  main  road  or  not,  thftt,  havinf 
regard  to  ^e  average  expense  of  repairing  higwayi  is 
the  neighbourhood,  extraordinary  expenses  have  ben 
incurred  by  snoh  highway  by  reason  of  the  damafft 
oanaed  by  tiie  excessive  weight  passing  along  the  tuae 
or  extraordinary  traffic  thereon,  snch  antherity  may 
recover  in  a  summary  manner  from  any  person  by  wboee 
order  snch  weight  or  traffic  has  beoi  oondnoted  tbe 
amount  of  snch  expenses  as  may  be  proved  to  the  ntif- 
f action  of  the  oonrt  having  cognisances  of  the  case  to 
have  been  incorred  by  snch  antiiority  by  reason  of  tbe 
damage  anting  from  raoh  weight  or  traffic  as  aforesaid. 

C.  A.  Russell,  Q.C.  (Duke  with  him)  for  the  appel- 
lants. — ^The  appeUants  have  been  convicted  mider 
sect.  23  of  the  Highways  and  LooomotiveB 
(Amendment)  Act  1878  (41  &  42  Yiot  c.  77),  by 
the  justices,  who  have  held  that  they  were  ths 

Sersons  by  whose  orders  this  traffic  was  con- 
ucted.  The  appellants  made  a  general  contract 
for  goods  to  be  delivered.  All  choice  of  route 
was  left  to  Trenchard.    He  referred  to 

Lapthom  V.  Harvey,  49  J.  P.  709. 

Thejustices  decided  against  us  on  the  authori^ 
of  The  Kent  County  CouneU  v.  Vidler  (72  L.  T. 
Bep  77 ;  (1895)  1  Q.  B.  449),  but  that  is  quite  a 
different  case.     [He  was  stopped.] 

Joseph  Walton,  Q.G.  (Clavell  Salter  with  him) 
for  the  respondents. — Under  the  contract  Pethick 
Brothers  were  to  control  this  haulage.  The  case 
comes  within 

The  Kent  County  Council  v.  Vidler  (vbi  sup.). 

Then  there  is  the  case  of  WiUiams  v.  Daeies 
(44  J.  P.  347),  and  my  oontention  that  ijke  appel- 
lants are  liable  in  this  case  is  f  uither  borne  oat 
by  statements  in  the  judgments  in  the  House  of 
liords  in 

2^0  Kent  County  Council  v.  Lord  Gerard,  77  L.  T. 
Rep.  109  ;  (1897)  A.  C.  638. 

DAT,  J. — I  am  of  opinion  in  this  case  that  the  * 
decision  at  which  the  magistrates  arrived  wai 
incorrect.  It  seems  to  me  uiat  this  case  is  within 
the  principle  of  the  case  that  has  been  refeired 
to  and  relied  on  by  Mr.  Busaell,  name^t 
Lapthom  V.  Harvey  (ubi  sup.),  and  is  not  d»- 
tinguiBhable  from  it.  In  this  case  no  doubt  a 
large  quantity  of  building  material  was  to  be 
carried  from  one  place  to  another,  but  it  was  no^ 
necessarily  an    extraordinary    amount  of  tnfic 
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at  aU.  It  was  traffic  which  might  be  carried  care- 
follj,  and  if  it  had  been  so  carried  there  would 
have  heen.  no  ertraordinary  traffic  under  the 
drcnnistanoeB.  It  was  traffic  which,  on  the 
oUier  hand,  mi^ht  be  carried  in  such  a  waj  as  to 
eaase  great  injury  to  the  roads  and  be  extraordi- 
iiaiy  traffic,  bnt  it  was  not  traffic  which  would 
neoessarilj  be  injorious.  I  take  it  that  is  the  real 
dtstinction  between  this  case  and  the  caae  which 
has  been  cited  by  Mr.  Walton  in  support  of  the 
maeiBtnites'  view  of  this  case,  namely,  WiUiams 
T.  Savies  {vbi  mp,).  In  that  case  the  question 
did  not  arise  as  to  the  mode  of  transfer  at  all. 
The  court  said  that  the  carriage  of  timber  in 
these  quantities  necessitated  extraordinary  traffic, 
and  these  people  were  employed  to  carry  this  in 
the  ordinary  way,  and  carrying  it  in  the  ordinal^ 
way  in  which  timber  is  carried  made  it  extraordi- 
naiT  traffic,  and  did  great  injury  to  the  road, 
and  therefore  they  were  responsible.  But  no 
question  aroee  in  this  case  whether  it  was  carried 
m  an  extraordinary  way  or  not  It  did  not  arise 
at  all,  but  the  conyeyance  of  timber  in  these 
quantities  oyer  the  road  was  considered  to  be 
eaBsntially  extraordinary  traffic.  The  people 
employed  men  to  carry  it,  and  they  did  carry  it, 
ana  it  was  held  that  those  who  employed  them 
were  responsible  for  causing  extraordinary  traffic 
to  be  earned  in  this  way.  It  is  a  case  which  is 
quite  distinguishable  from  the  present  case,  and 
it  involyed  questions  which  are  not  raised  hers  at 
all,  and  which  are  quite  inapplicable  to  the 
ptresent  case.  On  the  other  hand,  the  case 
d  LapHhom  y.  Harvey  is  a  case  that  I  cannot 
distixkguiah  from  the  present  case.  In  this 
case  it  is  clear  that  the  cartage  contractor 
imdertook  all  risks  as  between  himself  and  the 
person  who  employed  him,  and  he  gaye  security 
tiiat  he  would  not  make  extraordinary  traffic  of 
it,  and  that  he  would  carry  it  with  great  care  and 
prudence,  and  he  would  be  responsible  to  the 
pawn  employing  him.  To  my  mind  this  traffic 
might  be  carried  without  doing  any  injury  at  all. 
On  the  other  hand  it  might  do  ffrave  iniury,  and 
the  contractor  seeks  to  protect  himself  by  intro- 
ducing this  clause :  **  If  you  do  any  injury  to  the 
roads  l»y  the  way  in  which  you  carry  this  traffic  I 
have  a  remedy  oyer  against  you."  At  the  same 
time  he  allows  the  cartage  contractor  to  cany  it 
in  sQch  a  way  as  he  thinks  reasonable  and  liest. 
Under  these  circumstances  I  cannot  see  how 
it  can  be  said  that  the  general  contractor  orders 
this  extraordinary  traffic.  He  employs  the  cart- 
age contractor,  not  to  conyey  in  any  exoeseiye 
Imds,  bnt  to  conyey  a  certain  amount  of  build- 
ing material,  which  was  wanted  some  way  off.  It 
is  not  suggested  that  time  pressed,  and  that  he 
was  made  to  do  the  work  in  an  unreasonable  time 
by  carrying  extraordinarily  large  loads  or  any- 
thing of  the  kind.  The  cartage  contractor  is  to 
take  it  as  he  thinks  best,  haying  reeu'd,  of  course, 
to  the  condition  of  the  building.  Me  is  to  carry 
the  matttial  to  the  building  no  doubt,  but  he  is 
not  to  carry  it  in  excessiye  loads  or  at  great  speed, 
or  to  ti^e  any  short  cuts,  or  anything  m.  that  kind. 
I  cannot  seeliow  withm  the  princip&  of  Lapthom 
y.  Harvey  {ubi  ttijp.)  we  are  to  nold  uiat  tiie  general 
contractor  is  liable  for  the  injury  to  the  roads. 
The  seneral  contractor  has  employed  a  person  to 
load  the  material.  He  has  not  interfered  with  him 
in  any  way,  and  he  has  full  discretion  to  carry  and 
fulfil  his  carriage  contract  in  a  reasonable  way. 

Ma©.  Cas.— Vol.  XVHI. 


I  cannot  see  how  he  is  responsible  imder  the 
statute  for  the  injury  done  to  the  roads.  It  seems 
to  me  that  a  yery  strange  course  has  been  taken 
to  fix  the  responsibility  on  him  when  they  know 
he  has  a  contract  with  another  person — ^a  contract 
which  the  adjoining  parish  has  enforced  against 
the  carriage  contractor.  In  proceedings  against 
him  in  an  adjoining  parish  he  has  already  been 
made  responsible,  and  yet  in  this  parish  they  seek 
to  go  against  the  general  contractor.  The  case 
of  Jjaptkom  y.  Harvey  (u5t  eup.)  seems  to  haye 
had  the  approyal  of  tiie  Court  of  Appeal,  and 
indirectly  to  haye  had  that  of  the  House  of  Lords, 
and  it  seems  to  me  a  most  sensible  and  reasonable 
decision. 

Lawkancb,  J. — I  am  entirely  of  the  same 
opinion.  I  think  that  the  result  of  the  eyidence 
taken  before  the  magistrates  was  to  show  that 
Mr.  Trenchard  was  an  independent  contractor. 
If  he  was  an  independent  contractor  he  comes 
within  the  case  of  JUaptham  y.  Harvey  (uhi  sup), 
which  is  undoubtedly  somewhat  in  conflict  witn 
WiUiams  y.  Daviee  (iM  sup.) ;  but  all  that  I  need 
say  about  that  is  that  I  prefer  the  reasoning  in 
the  judgment  in  the  former  case  to  that  in 
WUhams  y.  Davies  (uhi  sup.). 

Appeal  allowed.    Leave  to  appeal  refused. 

Solicitors  for  the  appellants,  JET.  J.  Clutton,  for 
Andrews,  Son,  and  Huxtable,  Dorchester. 

Solicitors  for  the  respondents,  E(Mns,  Hay, 
Waters,  and  Hay,  for  E.  A.  Ffooks,  Sherborne. 


Friday,  Jan,  14, 1898. 

(Before  Dat  and  Lawkancb,  JJ.) 

DAyiES  (app.)  V.  EyANS  and  others  (resps.).  (a) 

Licensing — Decease  of  tenant — Grant  of  licence  to 
tenant  of  house  so  becoming  unoccupied — The 
Alehouse  Act  1828  (9  Qeo.  4,  c.  61),  s,  14. 

In  Aug.  1896  a  full  licence  was  granted  to  Af.  E. 
for  the  M.  Inn,  D.  In  Nov.  1896  she  died 
intestate,  and  the  landlord  took  possession  of  the 
premises.  The  appeUarU  was  admitted  into 
possession  oj  the  premises  by  the  landlord.  A 
beer  merchant  realised  aU  the  effects  on  the  pre- 
mises and  applied  t?ie  proceeds  to  pay  a  debt 
owing  to  him,  and  the  Ucence  wcls  handed  over 
to  the  appellant  for  a  consideration. 

On  the  2Ath  Feb.  1897  an  application  was  made  at 
petty  sessions  on  behalf  of  the  appellant  for  the 
transfer  of  the  grant  of  a  Ucence  under  9  Geo,  4, 
c.  61,  s.  14,  until  the  expiration  of  the  ctMrrent 
licensing  year,  but  that  was  refused. 

The  appellant  then  appealed  to  quarter  sessions, 
but  the  court  held  that  they  had  nojpower  io  hear 
the  case  because  it  did  not  come  within  9  Geo.  4, 
c.  61,  s.  14, 

By  sect.  14  of  that  Act,  if  any  person  duly  licensed 
under  the  Act  shall  die,  and  in  certain  other 
contingencies  whereby  the  licensed  premises 
become  unoccupied,  the  justices  shall  ha/ve  power 
to  grant  a  licence  to  the  heirs  or  administrators 
of  the  person  so  dying,  or  to  the  tenant  or  occu- 
pier of  a  house  having  become  so  unoccupied. 

Held,  that  a  case  such  as  the  present  came  unthin 
the  Act,  and  the  justices  at  quarter  sessions  had 
jurisdiction  to  hear  it. 

1       (a)  Beported  by  W.  di  B.  Hb^bkbt,  Baq.,  Barrliter-ftt-Lair.' 
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At  the  general  qnaxter  sesuons  of  the  peace  held 
for  the  county  of  Cardigan  on  Tuesday,  the  Ist 
April  1897.  at  Lampet^,  an  appeal,  in  which 
James  Davies  was  the  appellant^  and  Henry  Tohit 
Evans,  the  Rev.  James  Morton  Griffiths,  William 
Timothy,  and  John  Morgan  Howell,  justices  for 
the  petty  sessional  division  of  Aherayron  and 
Lower  Har  in  the  said  county,  were  respondents, 
was  heard,  and  the  court  adjudged  that,  subject 
to  the  opinion  of  the  High  Court  of  Justice  on 
the  matter  of  law  hereinafter  stated,  such  appeal 
should  be  dismissed. 

On  the  hearing  of  the  appeal  the  matters  here- 
inafter stated  were  proved  in  evidence  and  were 
found  by  us  as  tacts. 

1.  At  the  general  annual  licensing  sessions  for 
the  petty  sessional  division  of  Aberayon  and 
Lower  Har,  held  on  the  26th  Aug.  181>6,  a  full 
licence  was  granted  to  Mary  Evans  to  sell  intoxi- 
cating liquors  at  the  MsBsglas  Arms,  Dihewid, 
until  the  lOth  Oct.  1897.  Mary  Evans  was  tenant 
of  the  MsBsglas  Arms  aud  some  land,  and  sublet 
the  land  and  some  of  the  outbuildings  to  the 
appellant. 

2.  On  the  14th  Nov.  1896  Mary  Evans  died. 
She  left  no  will.  No  letters  of  administration  to 
the  estate  were  taken  out,  and  there  was  no 
evidence  who  was  her  heir-at-law. 

On  the  25th  Nov.  1896,  the  landlord  having 
taken  possession  of  the  premises,  the  appellant 
agreed  with  him  to  take  tne  house  and  land  on  a 
yearly  tenancy  from  the  29th  Sept.  1896. 

A  memorandum  of  agreement  for  such  tenancy 
was  produced  to  us,  and  the  appellant  entered  into 
possession  under  it. 

3.  At  the  time  of  her  death  Maiy  Evans  was 
indebted  to  the  beer  merchant  who  supplied  her 
with  intoxicating  liquors,  and  after  her  death  he 
entered  upon  the  house,  took  possession  of  and 
sold  everything,  and  applied  the  proceeds  in 
liquidation  of  his  debt. 

It  was  not  proved  to  us  by  what  legal  right 
or  title  this  was  done. 

The  beer  merchant  handed  over  to  the  appellant 
the  licence  to  sell  intoxicating  liquors  which 
Mary  Evans  held,  and  the  appelLint,  after  giving 
notices  (which  the  appellant  s  solicitor  submitted 
upon  the  authority  of  Iteg,  v.  Hughes  (1893)  2  Q.  B. 
530),  were  not  required  by  law  and  were  given 
as  a  matter  of  practice  only)  applied  to  the 
respondents  for  a  grant  of  a  licence  to  him 
under  9  G^.  4,  c.  61,  s.  14,  as  a  new  tenant  or 
occupier. 

At  the  hearing  of  the  case  the  respondents, 
being  of  opinion  that,  under  the  autnority  of 
Sharp  V.  Wakefield  (64  L.  T.  Rep.  180 ;  (1891)  A.  C. 
173),  they  had  an  absolute  discretion  in  the  matter, 
heard  no  evidence  and  made  no  order ;  thereupon 
this  appeal  was  brought. 

No  persons  appeared  before  the  justices  at 
petty  sessions  on  behalf  of  the  beer  merchant  or 
any  other  person  except  the  appellant. 

On  the  hearing  of  toe  appeal  the  appellant  and 
the  respondents  were  alone  represented. 

After  hearing  the  appellant's  case  we  were  of 
opinion  that,  as  the  only  cases  in  which  such  a 
licence  can  be  l^ally  granted,  are  those  mentioned 
in  the  statute  9  Geo.  4,  c.  61,  s.  14,  and  as  this  case 
did  not,  in  our  opinion,  fall  within  any  one  of  those 
therein  mentioned,  we  had  no  juiisdiction  to  grant 
the  licence  to  the  appellant,  as  the  power  of 
granting  licences  in  cases  of  death  is  hmited  by 


the  section  to  the  heirs,  executors,  or  administn- 
tors  of  the  persons  dying  or  persons  to  whom  tiia 
heirs,  executors,  or  amninistrators,  should  bj  deed 
or  otherwise  have  conveyed  or  made  over  his  or 
their  interest  in  the  house,  and  we  theieapoQ 
dismissed  the  appeal 

The  question  of  law  for  the  determination  of 
the  courts  is,  whether,  under  the  facts  stated  in 
this  case,  we  had  jurisdiction  to  grant  a  lioenoe 
under  the  14th  section  of  9  Geo.  4,  c  61. 

If  the  court  is  of  opinion  that  we  had  no 
jurisdiction  the  dismissal  of  the  appeal  wUl  stand ; 
but  if  the  court  is  of  opinion  that  we  have  jurisdic- 
tion, then  the  case  is  to  be  remitted  to  us  to  be 
heard  and  determined  on  the  merits. — Signed. 

J.  W.  WlIXIS  BUHD. 
Chairman,  Cardiganshire  Quarter  Sessions. 

By  the  Alehouse  Act  1828  (9  Geo.  4,  c.  61), 
S.14: 

If  any  person  duly  liosnsed  onder  this  Aot  akill 
(before  the  expiration  of  snob  Uoenoe)  die  ...  it 
shall  be  lawful  for  the  ioetioeo  maaembled  as  afaremid  st 
a  speoial  aeedon  ...  to  grant  to  .  .  .  an  j  new 
tenant  or  ooonpier  of  any  hoose  havinfr  beoome  so 
nnoooapied  ...  a  lioenoe  to  sell  exeieeable  Kqnon 
by  retail.    .     .     . 

8,  T.  Evans  for  the  appellant. — ^This  new  tenant 
was  entitied  to  apply  under  9  Geo.  4,  c.  61,  a  14. 
He  referred  to 

Baldwin  v.  The  Justicea  of  Dover,  (1892)  2  Q.  & 
421. 

[He  was  stopped.] 

Dat,  J. — The  justices  at  quarter  sessions  cer- 
tainly had  power  to  hear  this  case.  I  express  no 
opinion  on  the  merits. 

Lawbakci,  J.  concurred. 

Case  remitied  to  the  tnagistrates. 

Solicitor  for  the  appellant,  John  T.  Lewis,  for 
D.  Pennant  Jones^  Aberayron. 


Monday,  Jan.  17,  1898. 

(Before  Dat  and  Lawbakcb,  JJ.) 

Gatfobd  (app.)  V.  Choulbb  (resp.).  (a) 

Criminal  law — Wilful  or  malicious  damage  to 
property — Person  walking  across  grass  fiM^ 
DavMige  to  grass— Conviction  for  wilful  damage 
—Malicious  Damage  Act  1861  (24  <!&  25  Vid. 
c.  97),  f .  52. 

His  appellant  was  summoned  under  sect,  52  of  (he 
MalidoiM  Dam>age  Act  1861^  for  t^fully  and 
maliciously  damaging  certain  grass  in  the  re- 
spondent's field.  It  was  proved  that  the  apvel- 
tant,  in  passing  from  one  footpath  to  another, 
walked  across  the  rewondenfs  grass  field,  for  a 
distance  of  about  loO  yards — the  grass  heimg 
thick  and  deep;  that  he  passed  notice  hoards 
showing  that  there  was  no  right  of  way  ;  that  he 
claimed  no  right  of  way  ;  that  after  the  respon- 
dent had  told  him  he  had  no  rignt  to  be  there  he 
persisted  in  goina  on,  and  said  ne  should  coniinui 
to  cross  the  field  when  he  chose.  The  justices 
found  as  a  fact  that,  as  the  grass  was  long  aad 
thick,  the  appellant  must  have  done  some  damage 
to  the  grass,  and  that  he  did  aclu>al  damage  to 
the  amount  of  sixpence,  and,  being  of  opinion 

(a)  Beported  by  W.  W.  Oaa,  Eiq.,  Bantoter^at-Law. 
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ikai  ike  trespaaa  uhm»  a  wUfid  and  maUdotM  act, 
(hetf  eonvicied  ike  appellant  under  the  eeeHon : 

SbH  ikai,  upon  ihefaeU  proved,  the  appellant  wae 
properly  eonvieted  under  eeet.  52,  of  having  com- 
muted fffilfttl  or  malteious  damage  to  property. 

Case  stated  by  joBtioes  of  the  peace  for  the 
ooanty  of  Notmigham. 

On  the  24th  July  1897  the  appellant  was  con- 
victed on  an  information  and  summons  before  the 
jnstioes  at  a  court  of  summarr  jurisdiction  at 
Nottingham,  under  sect  52  of  the  Malicious 
Damage  Act  1861  (24  &  25  Yiot.  c.  97)  of  havinff 
on  the  12th  July  1897  unlawfully,  wilfully,  and 
malicionsly  damaged  to  the  amount  of  sixpence 
certain  erass  the  property  of  the  respondent,  and 
then  and  there  growing  m  a  certain  field  in  his 
oocnpation. 

At  the  hearing  of  the  information  the  com- 
plainant (the  present  respondent)  was  examined, 
ajid  he  stated  that  he  was  the  tenant  of  a  certain 
&rm ;  that  about  7.45  p.m.  on  the  12th  July  he 
saw  the  defendant  (the  present  appellant)  and 
two  other  men.  together  on  the  public  footpath 
leading  from  Attenborough  to  Barton  Ferry ;  that 
at  a  certain  point  they  left  that  footpath  and 
walked  abreast  across  his  (the  complainant's) 
grass  field  towards  another  point;  that  they 
CTOBBed  the  field  from  the  former  point  in  a  line 
to  another  path  at  tib  e  latter  point,  a  distance  of 
about  190  Tarda ;  that  they  walked  through  the 
zrass  all  that  distance  and  trampled  it  down  and 
damaged  it ;  that  it  was  good  grass,  very  thick 
and  deep,  up  to  the  knees ;  that  in  consequence 
of  trespassers  he  had  up  at  that  time  two  large 
notice  Doards  with  the  words  "  No  Road  "  in  large 
]6ttcnn,and  that  any  one  starting  from  either  point 
oonld  see  the  notice,  and  that  the  defendant  and 
hia  friends  passed  the  notice  boards  in  going  from 
the  one  point  to  the  other ;  that  he  (the  complainant) 
went  after  the  defendant  and  his  friends  and  said 
that  they  had  no  right  there,  to  which  the  defen- 
dant replied :  "  We  are  doing  no  harm.  I  know 
the  law  of  trespass  as  weU  as  you.  I  shall  not 
torn  back.  If  you  wait  half  an  hour  you  will  see 
me  come  back.  I  shall  continue  to  come  across 
tiie  field  as  often  as  1  like  *' ;  that  all  three  con- 
tinued  walking  abreast  across  the  field  in  the  line 
in  which  they  were  going ;  that  the  damage  done 
I7  the  defendant  auone  was  to  the  amount  of 
6d. ;  and  in  cross-examination  the  complainant 
said  that  the  grass  was  grazing  grass ;  that  there 
vere  cattle  in  the  field,  and  had  been  for  some 
time,  and  there  was  a  stile  on  the  footpath  lead- 
ing from  the  field,  but  that  there  was  no  defined 
path  where  the  men  crossed. 

No  right  of  way  was  alleg^  or  claimed  on 
behfljf  of  the  defendant. 

For  the  defence  a  witness  was  examined,  who 
knew  the  field,  and  who  stated  that  in  his  opinion 
one  person  walking  across  the  field  would  not  do 
the  amount  of  damage  claimed,  and  in  fact  would 
not  do  any  damage  by  merely  walking  across  the 
field,  and  that  the  previous  tenant  had  never 
complained  of  x)ersons  walking  across  the  field. 

On  the  part  of  the  def  endaiit  it  was  contended 
u  a  question  of  law  that  the  alleged  trespass  of 
merOT  walking  over  grass  was  not  such  a  wilful 
ormaficionB  act  of  daimge  as  was  contemplated  by 
<ect  52  under  which  the  summons  was  taken  out ; 
«nd  also  that  no  actual  damage  could  have  been 
or  was  done  bj  the  alleged  trespess,  and  that  the 


justices  had  no  jurisdiction,  and  that  the  only 
remedy  for  such  a  trespass  was  a  civil  and  not  a 
criminal  one. 

The  justices  considered  that  it  was  a  case 
within  uieir  jurisdiction,  and  after  looking  at  the 
feet  that  the  appellant  did  not  claim  any  right  of 
way  along  the  line  trespassed  upon,  and  offered 
no  explanation  why  he  so  tresnassed,  except 
alleging  that  other  persons  had  oeen  along  it; 
and,  looking  at  the  fact  of  the  warning  by  notice 
boards  at  each  side  of  that  part  of  the  field  so 
trespassed  upon,  and  also  looking  at  the  fact  of 
the  appellant  persisting  in  going  along  after  the 
respondent  had  told  him  he  had  no  right  to  do  so, 
and  of  the  appellant  saying  he  should  come  back 
the  same  way  and  should  continue  to  cross  that 
part  of  the  field  as  often  as  he  liked,  they  con- 
sidered that  the  trespass  was  a  wilful  and  mali- 
cious act,  and  they  were  satisfied  upon  the  evidence 
given  as  well  as  upon  their  own  knowledge  of  what 
the  effect  of  such  a  trespass  must  have  been  upon 
srass  of  that  description^  and  they  fotmd  as  a 
fact  that,  as  the  grass  which  was  long  and  thick 
and  trespassed  on  and  trodden  down  for  the 
length  of  130  yards  or  so  by  the  appellant,  he 
must  have  done  and  did  actual  damage  to  the 
grass,  and  that  the  sum  of  6d.  was  a  reasonable 
amotmt  for  the  damage  so  done  by  the  appellant. 

The  justices  therefore  convicted  the  appellant 
of  the  offence  charged  of  unlawfully,  wilfully,  and 
maliciously  damsjeinff  the  grass  to  the  amount  of 
6(2.,  and  tnev  or^tered  him  to  pay  the  nominal 
penalty  of  6a.,  also  6<2.  for  the  damage  and  148. 
for  costs,  and  that  in  default  of  pavment  he 
should  be  imprisoned  and  kept  to  hard  labour  for 
seven  days. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  justices  were  right  upon  the  point  of 
law  raised. 

If  the  court  should  be  of  opinion  that  the  jus- 
tices had  jurisdiction  to  deal  with  the  offence 
charged,  and  that  they  were  right  in  holding  that 
the  trespass  and  injury  comphiined  of  was  such 
a  wilful  and  malicious  injury  as  to  come  within 
the  meaning  of  sect.  52  of  24  &  25  Yict.  c.  97, 
then  the  conviction  is  to  stand;  otherwise  the 
conviction  is  to  be  quashed. 

The  Malicious  Damage  Act  1861  (24  &  25  Viot. 
c.  97),  provides : 

Sect.  24.  Whosoever  ahall  nnlawfnlly  and  nudioionaly 
destroy,  or  damage  with  Intent  to  destroy,  any  culti- 
vated root  or  plant  used  for  the  food  of  mux  or  beast 
.  .  .  and  growing  in  any  land,  open  or  indoaed,  not 
being  a  garden,  orchard,  or  nnrsery  ground,  shall,  on 
conviction  thereof  ...  be  imprisoned  only,  or  be 
imprisoned  and  kept  to  hard  labour  for  any  term  not 
exceeding  one  month,  or  else  shall  forfeit  and  pay  over 
and  above  the  amount  of  the  injury  done,  a  sum  of  money 
not  exceeding  twenty  shillings. 

Sect.  52.  Whosoever  shall  wilfully  or  maUcioualy 
commit  any  damage,  injury,  or  spoil  to  or  upon  any  real 
or  personal  property  whatsoever,  either  of  a  pnblio  or 
private  nature,  for  which  no  punishment  is  heroinbefore 
provided,  shall,  on  conviction  thereof  .  .  .  eilher 
be  committed  to  the  common  gaol  or  house  of  correotion 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour  for  any  term  not  exceeding  two 
months,  or  else  shall  forfeit  and  pay  such  sum  of  money 
not  exceeding  five  pounds  as  to  the  justices  shall  seem 
meet,  and  also  such  further  sum  of  money  ae  shall 
appear  to  the  justices  to  be  a  reasonable  oompenaation 
for  the  damage,  injury,  or  spoil  so  committed,  not 
exceeding  the  sum  of  five  pounds. 
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MAGISTRATES'   CASES. 


Q.B.  DiT.] 


BuLLBK  (app.)  V.  Wakblt  (reap.). 


[Q.B.  DiT. 


Sect.  58.  Tha  proTiaiona  in  the  laat  preoeding  Motion 
contained  Bhall  extend  to  aay  person  who  shftll  wilf  ally 
or  nutlioioasly  oommit  any  injury  to  any  tree,  saplinif, 
ahmb,  or  underwood,  for  which  no  pnniahment  ie  herein  • 
before  proTided. 

W.  H,  Stevenson  for  the  appellant. — The  con- 
riction  in  this  case  was  wrong.  The  summons 
was  taken  out  under  sect.  52,  and  the  oonyiction 
was  under  that  section.  The  sole  question  there- 
fore is,  whether  this  conviction  under  sect.  52  can 
be  sustained  upon  the  facts  found  in  the  case. 
It  is  not  for  the  appellant  to  show  that  the  facts 
did  not  briog  the  case  within  any  other  section, 
and  the  question  whether  he  could,  or  could  not, 
have  been  conricted  under  any  other  section  does 
not  arise,  as  he  wa«  not  summoned  under  any 
other  section.  ^  Sect.  52  renders  liable  to  the 
penalties  therein  imposed — ^which  may  include 
two  months  imprisonment  with  hard  labour — any 
person  who  **  shall  wilfully  or  maliciously  commit 
any  damage,  injury,  or  spoil  to  or  upon  any 
real  or  personal  property  whatsoever."  To  bring 
the  case  within  Uie  section,  the  damage  must  he 
— in  the  words  of  the  section — "  damage,  injury, 
or  spoil  to  or  upon  any  real,  or  personal  property," 
and  the  dama^  so  done  must  aJso  be  done  "  wil- 
fully  or  maliciously."  There  was  no  question  of 
personal  property  in  this  case,  and  the  sole  ques- 
tion is,  whetner  there  was  damage  to  the  realty 
within  the  meaning  of  the  section.  To  bring  the 
case  within  the  section  there  must  be  damage — 
not  to  any  uncultivated  product  of  the  realty — 
but  to  the  realty  itself.  In  Gardner  v.  Mans- 
hridqe  (57  L.  T.  Rep.  265 ;  19  Q.  B.  Div.  217),  it 
was  held  hy  Smith  and  Wills,  J  J.,  in  a  considered 
judgment,  that  in  order  to  constitute  the  offence 
of  wilfully  and  maliciously  oommittiiiff  damage, 
injury,  or  spoil,  to  or  upon  any  real  propeHy 
under  sect.  52,  there  must  be  proof  of  actual 
damage  to  the  realty  itself,  and  mere  damage  to 
uncultivated  plants  or  roots  growing  upon  the 
realty,  or  to  any  product  of  the  realty,  is  insuffi- 
cient. In  that  case  the  respondent  gathered 
mushrooms  to  the  value  of  2«.,  which  were  nt>wing 
in  a  wild  or  uncultivated  state  in  a  field  b^onging 
to  the  appellant,  and  the  mushrooms  were  of  value 
to  the  appellant.  The  respondent  otherwise  did 
no  damage  or  injury  to  the  grass  or  the  hedges, 
and  the  court  there  held  that  the  respon&nt 
could  not  be  convicted  imder  sect.  52.  Smith,  J., 
who  delivered  the  judgment  of  the  court,  points 
out  that  the  question  is,  whether  the  words  m  the 
section  mean  damage  to  the  realty  itself,  or  to  the 
product  of  the  realty  which  may  happen  to  be 
growing  thereon  at  the  time,  and  he  hc^ds  that 
in  this  section  the  Legislature  did  not  consider 
the  damage  to  things  growing  upon  the  realty 
was  damase  to  the  realty  itselxT  That  case  abso- 
lutely apj^es  to  and  covers  the  present  case; 
p^rass  is  a  stronsrer  case  than  mushrooms.  Grow- 
ing grass  is  a  product  growing  on  the  realty  as 
much  as,  and  even  more  than  mushrooms  are, 
and  mushrooms  were  held  to  be  a  mere  product  of 
the  realty,  and  not  the  realty  itself.  EUy  v. 
LyUe  (50  J.  P.  308)  is  to  the  same  effect.  There 
it  was  held  that  a  person  who  had  merely 
trespassed  on  a  gp^ass  field  could  not  be  con- 
victed under  this  section.  In  the  second  place 
the  damage  must  be  wilful  or  malicious.  The 
object  in  the  person's  mind  must  be  to  oommit 
damage;  here  the  object  was  not  damage,  but 
to  pass  from  one  point  to   another.    On  both 


grounds  the  conviction  was  bad,  and  ought  to 
be  quashed. 

The  respondent  did  not  appear. 

Dat,  J. — ^I  am  of  opinion  that  the  jnstioes  wars 
perfectly  right  in  convicting  the  appellant.  Thej 
nad  all  the  facts  before  uiem,  and  those  fads 
justified  them  in  finding  that  the  appellant  had 
oommitted  the  offence  within  the  section  of  wil- 
fully and  maliciously  doing  damage  to  prapertj. 
They  considered  that  the  trespass  was  a  wilful 
and  malicious  act^  and  they  say  that  thej  came 
to  that  conclusion  having  regard  to  the  facts  that 
the  appellant  did  not  claim  an^  right  of  way,  that 
he  went  upon  the  land  at  his  own  risk  having 
knowledge  oy  the  notice  boards  that  he  had  no 
right  to  he  there,  that  he  chose  to  trespass  on  the 
land  and  walked  a  considerable  distance  through 
the  grass  after  he  had  been  warned  to  go  off  & 
land;  that  the  grass  was  lone  and  thick,  and  the 
justices  were  satisfied,  as  wefl  upon  the  eridence 
as  from  their  own  loca&l  knowlec^  of  the  place, 
that  the  effect  of  such  a  trespass  would  be  to 
damage  the  gras3,  and  they  found  as  a  fact  that 
the  appellant  did  damage  to  the  grass  to  the 
extent  of  6(2.  In  my  judgment  the  appellant  was 
quite  properly  under  the  statute  convicted  of  the 
offence  charged  against  him. 

Lawbance.  J.-I  agt«e.      ^^^^^  d«i»tM«l. 

Solicitors  for  the  appellant,  Field,  Roeeoe,  and 
Co,,  for  Parker  Woodward,  Nottingham. 


Tuesday,  Jan,  18, 1898. 

(Before  Day  and  Lawbancb,  JJ.) 

BuLLEN  (app.)  V,  Wakkly  (reep.).  (a) 

Highway — Cutting  trees  near — Timber  trees-^ 
Tew^Highway  Act  1835  (5  <l&  6  Will  4,  c.  50), 
M.  65,  66, 

By  the  Highway  Act  1835,  s,  65,  if  any  obstruction 
is  caused  to  any  way  by  a  tree  the  owner  may  he 
summoned  by  the  surveyor  to  show  cause  why 
such  tree  is  not  lopped,  or  why  the  chstruetian 
should  not  be  removed,  and  the  owner  shaU 
comply  with  the  order  of  the  magistrates  within 
ten  days  of  the  order  betna  left  on  him. 

By  sect,  66  ;  "  Provided  always  .  .  .  that  no 
person  shall  be  obliged  to  fell  any  timber  trees 
growing  in  hedges  at  anu  tims  whatsoever, 
except  where  the  hiqhways  shaU  be  otdered  to  he 
widened  or  enlarged  <u  herein  menHoned^  or  then 
tocut  doum  .  .  .  awyoak  .  .  .  exeeptin 
the  months  of  April,  May,  or  June,  or  any  ash, 
elm,  or  other  U'ees  in  any  other  months  than 
December,  January,  February,  or  March. 

The  appellant  BuUen  wm  summ4>ned  under  sed. 
65  for  that  a  yew  tree  growing  on  his  lands 
obstructed  a  carriage-way,  and  the  magistrates 
made  an  order  for  its  removal.  It  wm  contended 
on  his  behalf  that,  as  vho  order  had  been  made  for 
widening  the  road,  under  sect  66  ^e  could  nol  he 
ordered  to  rem^tve  it  even  if  was  an  obstruction. 
But,  even  if  they  could  order  its  removal,  they 
could  not  do  so  in  July,  when  they  made  the 
order. 

Held  (affirming  the  magistrate),  that  the  order  was 
right,  and  that  sect.  66  did  not  apply  to  such  a 
case  as  this  at  aU. 

(a)  Baported  by  W.  di  B.  Hbbbiet,  Esq.,  BairitlirHkt-LAV. 
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Q.B.  DivJ 


BrixsN  (app.)  v.  Wa^slt  (reap.)- 


[Q.B.  Dnr. 


This  was  a  special  case   stated  by  two  of  the 
jnstii^ee  of  the  peace  for  the  coimtr  of  Dorset. 

At  a  petty  sessions  held  at  Bridport  on  the 
19th  July  1^7  a  complaint  was  preferred  by  the 
respondent  against  the  appellant  under  sect.  65 
of  the  Highway  Act  1835,  wat  the  carriage-way 
or  cartway  leading  from  Bettiscombe  to  Marsh- 
wood  Gross  was  obstmcted  by  a  tree,  and  that 
inch  tree  was  growing  on  lands  known  as  Gowdea, 
in  the  parish  of  Marshwood,  in  the  occupatioa  of 
Robert  Long,  and  of  which  John  B.  T.  Bullen, 
the  appellant,  was  the  owner,  next  adjoining 
such  carriage  or  cartway. 

On  the  hearing  of  the  case  it  was  proved  on 
bshalf  of  the  respondent,  who  was  the  surveyor 
of  highways  for  the  Rural  District  Gouncil  of 
Beaodastear,  that  the  tree  was  an  old  yew  ;  that 
notices  had  been  served  on  Long  and  on  the 
appellant  to  move  the  tree,  as  it  caused  an  ob- 
struction to  the  highway ;  that  no  order  had  been 
made  for  the  enlargement  or  widening  of  the 
highway,  but  as  the  tree  existed  it  was  a  nuisance 
and  danger. 

The  appellant  oifered  no  evidence  at  the 
hearing. 

It  was  contended  on  behalf  of  the  appellant  : 
(1)  that  as  it  was  admitted  by  the  respondent 
that  no  order  had  been  made  for  widening  or 
enUtfging  the  highway,  sect  66  precluded  the 
appelant  from  being  obliged  or  ordered  to 
remove  the  tree  in  question  even  if  it  was  an 
obstruction  to  the  highway ;  and  (2)  that,  having 
regard  to  that  section,  the  justices  could  not 
under  any  circumstances  at  the  date  of  the  hear- 
iiu^of  the  complaint,  namely,  on  the  19th  July 
lw7,  make  an  order  for  the  removal  of  the  tree 
inquestion. 

But  ihe  justices  were  of  opinion  that  the 
tree  in  question  was  a  distinct  oMtruction  and  a 
aonroe  of  danger  to  the  public ;  and  further,  that 
the  constructions  placed  upon  sect.  66  by  the  appel- 
lants were  not  the  right  ones,  and  if  right  would 
render  the  i>urpose  of  sect.  65,  as  to  the  removal 
of  obstructions  by  trees,  abortive,  and  that  the 
right  construction  of  sect.  66  merely  was  to  relieve 
the  appellant  from  the  obligation  of  carrying 
out  the  order  of  removal  till  December. 

The  justices  further  determined  tliat  the  tree 
had  not  been  planted  for  ornament,  or  for  shelter 
to  any  hop-ground,  house,  building,  or  court- 
yard A  the  owner  thereof,  and  was  an  obstruc- 
tion to  the  highway,  and  they  ordered  it  to  be 
removed. 

The  questions  for  the  determination  of  the 
ooort  were  whether  (1)  as  no  order  had  been  made 
for  widening  or  enlarging  the  highway,  sect.  65 
confers  no  power  upon  the  justices  to  order  the 
removal  of  the  tree,  even  if  it  obstructs  the  high- 
way;  (2)  the  justices  could  not  under  any  drcum- 
ttanoes  make  an  order  on  the  19th  June  1897  for 
the  removal  of  the  tree. 

By  the  Highway  Act  1885  (5  &  6  WUl.  4,  c.  50), 

If  the  surveyor  shall  think  fit  that  any  oarriage-way 
V  pathway  is  pr^dioed  by  the  shade  of  any  hed^,  or 
by  any  trees,  except  those  tarees  planted  for  ornament  or 
for  ahaltsr  to  any  hop-ground,  honse,  bnildiog,  or  ooort- 
yaM  of  the  owner  thereof  growing  in  or  near  anoh 
MgBt  or  other  f  enoes,  and  that  the  snn  and  wind  are 
pfthided  from  snoh  highway,  to  the  damage  thereof,  or 
if  tuy  obsiriicUon  is  oanaed  in  any  oarriage-way  or 
^^artway  by  any  hedge  or  tree,  it  shall  be  lawful  for  Any 


one  joetioe  of  the  peace,  on  the  application  of  the  said 
anrveyor,  to  anmmon  the  owner  of  the  land  on  which 
anoh  hedges  or  trees  are  growing  next  adjoining  to  anoh 
carriage-way  or  cartway  to  appear  before  the  jnstioea 
at  a  special  seaaion  for  the  highways  to  show  oanae  why 
the  said  hedges  were  not  cat,  pruned,  or  plashed,  or  Ba<ji 
trees  not  prnned,  or  lopped,  in  ench  manner  that  the 
carriage-way  or  cartway  shall  not  be  prejudiced  by  the 
shade  thereof,  and  that  the  snn  and  wind  may  not  be 
exclnded  by  anoh  carriage-way  or  cartway  to  the  damage 
thereof,  or  why  the  obstruction  caused  in  such  carriage- 
way or  cartw%y  should  not  be  removed,  and  the  ques- 
tion as  to  the  cutting,  pruning,  or  plashing  auoh  hedges, 
or  the  pruning  and  lopping  such  trees,  or  the  removal 
of  such  obstruction  as  aforesaid,  ahall  upon  proof  of  the 
service  of  such  summons,  and  whether  the  said  owner 
atteod  or  not,  be  determined  at  the  discretion  of  such 
last-mentioned  justices,  and  if  such  justices  shall  order 
and  direct  that  such  hedges  shall  be  out,  pruned,  or 
plashed,  or  such  trees  pruned  or  lopped  in  manner  afore- 
said, or  suoh  obstruction  removed,  the  said  owner  shall 
comply  therewith  within  ten  days  after  a  oopy  of  suoh 
order  shali  have  been  left  at  the  usual  place  of  abode  of 
the  said  owner  or  of  his  steward  or  agent,  and  in  default 
thereof  shall  forfeit  on  conviction  a  sum  not  exceeding 
forty  shillings,  and  the  said  surveyor,  if  the  order  <rf 
the  said  jusUces  is  not  complied  with,  shall,  and  he  is 
hereby  authorised  and  required  to  cut,  prune,-  or  plash 
such  hedges,  and  to  prune  and  lop  suoh  trees,  for  the 
benefit  and  improvement  of  the  highway,  and  to  remove 
such  obstruction  as  aforesaid,  to  the  best  of  his  skill 
and  judgment,  and  according  to  the  true  intent  and 
meaning  of  this  Act. 

By  sect.  66  : 

Provided  always,  that  no  person  shall  be  compelled, 
nor  any  surveyor  permitted,  to  out  or  prune  any  hedge 
at  any  other  time  than  between  the  last  day  of  Septem- 
ber and  the  last  day  of  March ;  and  that  no  person 
shall  be  obliged  to  fell  any  timber  trees  growing  in. 
hedges  at  any  time  whatsoever  except  where  the  highways 
shall  be  ordered  to  be  widened  or  enlarged  as  hercdn 
mentioned,  or  then  to  out  down  or  grub  np  any  oak 
trees  growing  in  suoh  highway  or  in  suoh  hedges  except 
in  the  months  of  April,  May,  or  June,  or  any  ash,  elm,  or 
other  trees  in  any  other  monlhs  than  December,  January, 
February,  or  Ma^rch. 

E.  TJ.  BvUen  and  Cane  for  the  appellant. 

Alex.  Olen  for  the  respondent. 

Day,  J. — ^I  cannot  see  any  objection  to  this 
order.  It  is  an  ordinary  one  and  must  stand. 
The  magistrates  were  right. 

LA.WBANCE,  J. — ^I  agree.  If  the  counsel  for  the 
appellant  is  right,  and  sect.  66  applies,  and  this 
yew  is  a  timMr  tree,  the  api>ellant  cannot  be 
made  to  cut  down  this  tree  at  all.  But  what  is 
dealt  with  here  is  sect.  65.  Sect.  66  could  not 
apply  to  this  case  at  alL  The  question  is  one  of 
obstruction  or  not,  not  whether  it  is  a  timber  tree 

^'  ^^*'  Appeal  dienUeeed. 

Solicitors  for  the  appellant,  Savery  and  Sievene, 
Solicitor  for  ti^e  respondent,  /.  P.  Butlcmd,  for 
B,  Leigh,  Beaminster. 
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Q.B.  DiT.] 


MiLLABD  (app.)  V,  Wabtall  (resp.). 


[Q.B.  DiT. 


Thwnday,  Jan.  20, 1898. 

(Before  Day  and  Lawbahce,  JJ.) 

MiLLABD  (app.)  V.  Wastall  (reep ).  (a) 

Publie  health — Smoke  nuieance — Notice  to  abate 
No  »peeification  of  works  to  be  done — Pvhlic 
HeaUh  Act  1875  (38  <&  39  Vict,  c.  55),  m.  91, 
94. 

By  sect  94  of  the  Public  Health  Act  1875  the 
notice  required  under  sect.  91  to  abate  a  nuisance 
shaU  be  a  notice  requiring  the  person  causing 
the  nuisance  ^*  to  abate  the  same  within  a  time 
to  be  specified  in  the  notice,  and  to  execute  such 
works  and  do  such  things  as  may  be  necessary 
for  thai  purpose*^ 

The  respondent  WastaU  was  summ^oned  before  the 
justices,  under  sect.  91  and  subsequent  sections, 
for  permitting  black  smoke  to  be  discharged  from 
a  chimney  not  being  a  chimney  belonging  to  a 
private  dwelling-house  in  such  quantity  as  to  be 
a  nuisance. 

A  preliminary  objection  was  taken  that  the  notice 
under  tJie  Act  was  bad  on  the  ground  that  it 
did  not  set  out  the  works  required  to  be  done 
in  order  to  remedy  the  nuisance. 

The  justices  upheld  the  objection  and  dismissed  the 
summ^ms. 

Held  {reversing  the  decision  of  the  magistrates),  that 
the  notice  wtu  quite  sufficient,  as  no  works  were 
required  to  be  done,  but  only  the  black  smoke 
stopped. 

This  was  a  case  stated  by  two  of  Her  Majesty^s 
justices  of  the  peace  for  the  borough  of  Bamsgate 
in  the  county  of  Kent,  under  the  statute  42  &  43 
Vict.  c.  49,  on  the  application  in  writing  of  the 
appellant,  who  was  dissatisfied  with  their  deter- 
mination on  the  question  of  law  hereinafter 
stated. 

At  the  hearing  of  a  certain  complaint  preferred 
by  the  appellant  acting  as  inspector  of  nuisances 
for  the  borough  of  Ramsgate,  against  the  respon- 
dent stating  that  there  exists  in  or  on  certain 
premises  being  a  factory  situated  at  the  rear  of 
No.  61,  Queen-street,  in  the  ^rish  of  Ramsgate, 
the  following  nuisance,  that  is  to  say,  a  chimney 
(not  being  the  chimney  of  a  private  dwelling- 
house)  sending  forth  black  smoke  in  such  a 
quantity  as  to  be  a  nuisance,  and  that  the  nuisance 
arises  By  the  sufferance  of  one  Ernest  Edwai'd 
Wastall,  the  occupier  of  the  premises,  and  that 
Ernest  Edward  Wastall  has  made  default  in 
complying  with  the  I'equisitions  of  a  certain 
notice  served  upon  him  on  the  26th  June  1897, 
requiring  him  to  abate  such  nuisance.  The 
following  facts  were  proved  before  the  justices: — 

That  the  respondent  was  the  occupier  of  the 
premises,  No.  61,  Queen- street,  Ramsgate,  and 
the  factory  referred  to. 

That  on  the  26th  June  1897  the  appellant  served 
on  the  respondent  a  notice  in  the  following  terms : 

The  Pnblio  Health  Aot  1875.— To  Mr.  Ernest  Edward 
Wastall,  the  ocoupier  of  certain  premises  being  a  factory 
at  the  rear  of  No.  61,  Qneen-stroet,  and  situate  in  the 
parish  of  Bamsgate,  and  within  the  borough  of  Bams- 
gate.— Take  notice  that  nnder  the  provisions  of  the 
Public  Health  Act  1875  the  committee  appointed  by  the 
council  of  the  borough  of  Bamsgate  (being  the  urban 
district  council  of  the  borough)  to  execute  such  portions 
of  the  Act  as  relate  to  nuisances,  and  acting  as  the  local 
authority  for  the  laid  borough,  being  satisfied  of   the 

(•)  Reported  by  W.  di  B.  Hbrbiht,  Biq.,  BMrTister-«t>Law. 


eTJstsnne  of  a  nmaaaoe  at  the  premises  above  described 
arising  from  a  nhimniy  in  the  rear  (not  being  a  chimney 
of  a  private  dwelling-house)  sending  forth  black  moke 
in  such  a  qnantitj  as  to  be  a  nnisanoe,  do  hereby  leqsire 
joa  within  seven  days  from  the  service  of  this  notiee  to 
abate  the  eame,  and  for  that  puipoee  to  abstain  si  ill 
times  hereafter  from  doing  or  suffering  to  be  done  any- 
thing which  shall  cause  the  chimney  to  send  forth  Uaek 
smoke  in  such  quantity  as  to  be  a  nuieanoe.  If  you 
make  default  in  complying  with  the  requisitions  of  1^ 
notice,  or  if  the  nuisance  though  abated  is  Ukely  to  reeor, 
a  summons  will  be  issued  requiring  your  attendsaoe  to 
answer  a  complaint  whioh  will  be  made  before  a  court 
of  summary  jurisdiction  for  enforcing  the  abatemeot  of 
the  nuisance,  and  prohibiting  a  recurrence  thereof,  and 
for  recovering  the  costs  and  penalties  that  may  be 
incurred  thereby. — Dated  this  25Ui  day  of  June  1887.— 
William  David  Millabd,  Inspector  of  Nuissnoes  to 
the  said  Urban  District  Council. 

That  on  varioos  dates  between  the  7th  May  and 
23th  July  1897  black  smoke  was  seen  issuing 
from  the  chimnej  of  the  factory  which  was 
described  by  the  witnesses  as  being  in  such 
quantities  as  to  be  a  nuisance. 

It  was  contended  on  behalf  of  the  re8i>ondent, 
that  the  notice  set  out  above  and  served  on 
the  respondent  by  the  appellant  was  not  suffi- 
cient notice  in  pursuance  of  sect.  94  of  the 
Public  Health  Act  1875,  as  it  did  not  specify 
the  works  required  to  be  done  in  order  to  abate 
the  alleged  nuisance,  and  was  not  in  accordance 
with  the  forms  in  the  schedule  to  the  Act,  which 
are  made  part  of  the  Act  ^j  sect.  317  thereof. 

The  at^iention  of  the  justices  was  further 
directed  to  the  case  of  Beg.  v.  Wheatley  (54  L.  T. 
Rep.  680  ;  16  Q.  B.  Div.  U). 

They  were  of  opinion  that  the  notices  given  by 
the  appellant  to  the  respondent  did  not  comply 
with  the  requirement  of  the  Public  Health  Act, 
having  regard  to  the  decision  referred  to,  and  they 
there&re  dismissed  the  complaint  on  that  ground, 
and  without  calling  upon  the  respondent  for 
evidence  or  deciding  the  case  on  its  merits. 

The  question  of  law  upon  which  the  case  is 
stated,  aod  for  the  opinion  of  the  court  therefore, 
is :  (1)  Whether  the  notice  given  by  the  appellant 
to  the  respondent  is  a  good  and  sufficient  notice  to 
abate  a  nuisance,  and  the  justices  should  have 
heard  evidence  for  the  respondent  ajid  adjudicated 
on  the  case;  or  (2)  Whether,  the  notice  being 
defective  and  insufficient,  we  were  right  in  dis- 
missing the  case  without  deciding  on  its  merits. 

If  the  court  shall  be  of  opinion  that  thdr  con- 
struction of  the  requirements  of  the  Act  as  to 
the  notice  is  correct,  then  the  order  of  dismissal 
is  to  stand ;  but  if  the  court  shall  be  of  opinion 
otherwise,  then  it  is  desired  that  the  court  will, 
according  to  the  power  vested  in  it  by  statute, 
remit  the  case  back  to  the  justices,  with  the 
opinion  of  the  court*  thereon,  in  order  that  they 
may  hear  the  respondent's  witnesses  and  adjudi- 
cate upon  the  complaint. 

By  the  Public  Health  Act  1875  (38  A  39  Vict 
c.  55),  s.  91 : 

For  the  purposes  of  this  Aot  .  .  .  (7)  •  .  • 
any  chimney  (not  being  tiie  chimney  of  a  private  dweQ- 
ing-house)  ft^n«^*"g  fortii  black  smoke  in  such  quantity 
as  to  be  a  nuisance  .  .  .  shall  be  deemed  to  be 
nuisanoes  liable  to  be  dealt  with  summarily  in  manner 
provided  by  this  Act. 

By  sect.  94: 

On  the  receipt  of  any  information  respecting  the  eziat- 
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JoNU  AND  Pabbt  (ftpps.)  V.  Dayisb  (roBp.). 
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moe  o€  a  nmnnoo  the  looal  authority  shall,  if  satiafied 
of  tbe  ezistsiioe  of  a  nnisanoe,  Berre  a  notioe  on  the 
penon  hj  whoee  act,  default,  or  aafferanoe  the  nnisaiioe 
uiiM  orooatimiee,  or  if  laoh  person  oazmot  be  foond,  on 
^kt  owner  or  oooapier  of  the  premises  on  whioh  the 
mnanee  arises,  requiring  him  to  abate  the  same  within 
a  time  to  be  specified  in  the  notioe,  and  to  exeonte  saoh 
wQcks  snd  do  saoh  things  as  may  be  necessary  for  that 
pnupose. 

F.  Low  for  tbe  appellant. 

The  respondent  did  not  appear. 

Day,  J. — ISo  one  has  seen  fit  to  appear  for  the 
lespondent,  and  tiie  notioe  is  quite  sufficient  as 
far  as  I  can  see.  There  is  no  specific  to  cure 
dunmeys,  and  the  anthorities  are  not  bonnd  to 
inrent "  works  "  in  their  notioe  to  remedj.  Thev 
do  not  want  any  works  done,  bat  only  the  black 
smoke  stopped. 

Lawbajtcb,  J. — I  agree.  This  is  under  sect. 
^1,  and  does  not  come  under  sect.  96. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Meredith,  Bohertsf 
and  JftOc,  for  Hubbard,  Bamsgate. 


Friday,  Jan.  21,  1898. 

(Before  DAT  and  Lawbancs,  JJ.) 

JoHBS  AND  Pabbt  (apps.)  v.  Dayies  (resp.).  (a) 

FUkery  Ad^— Salmon Ineirument  for  catehing 

—Net^—Oaffs,  wires,  enaree,  or  **  oilier  like 
instrumeni*' — Whether  net  ie  a  "like  instru* 
ment  ''—Salmon  Fiehery  Act  1861  (24  &  25  Viet. 
e.  109),  8.  S—Salmon  mehery  Act  1873  (36  &  37 
Viet.  e.  71),  s.  18. 

Bed.^ofthe  Salmon  Fiehery  Act  1861 — as  extended 
hy  sect.  18  of  the  Salmon  Fishery  Act  1873~ 
provides  that  no  person  shall  use  any  spear,  gaff, 
.  .  .  wire,  snare,  or  other  **  Wee  instrument " 
for  catching  salmon,  or  have  in  his  possession 
suck  instruments  with  the  intention  of  catching 
itdmon: 

Etid,  that  a  net — even  though  it  be  by  reason  of 
^  smaU/ness  of  its  mashes  an  improper  avid 
(Regal  net — is  not  a  "  like  instrument  "  to  a 
wire,  snare,  or  any  of  the  other  instruments 
fnentioned  in  the  seetion,  and  that  a  person, 
therefore,  who  is  found  in  possession  of  such  a 
net,  with  the  intention  of  catching  salmon 
A^rewUh,  cannot  be  convicted  under  tne  section. 

Oasb  stated  by  eight  of  Her  Majesty's  justices  of 
tbe  peace  for  the  coimty  of  Merioneth  under  the 
Summary  Jurisdiction  Acts. 

At  a  petty  sessions  held  at  Dolgelly,  in  the 
county  of  Merioneth,  on  the  3rd  Aug.  1897,  an 
information  was  preferred  by  the  respondent,  as 
elerk  to  and  on  behalf  of  the  Boara  of  Con- 
■srvators  of  tbe  Dorej,  Mawddach,  and  Glaslyn 
nlmon  fishery  district,  against  the  appellants, 
under  sub-sect.  3  of  sect.  8  of  the  Salmon  Fisheiy 
Act  1861,  and  the  Acts  extending  and  amending 
tbe  same,  charging  that  the  appeUante  on  the 
IStfa  July  1897  unlawfully  had  in  their  possession 
a  certain  instrument  for  catching  salmon,  to  wit, 
a  net,  under  such  circumstances  as  to  satisfy  the 
^ourt  before  whom  they  should  be  tried,  that  they 
intended  at  the  time  to  catch  salmon  by  means 
thereof. 


(•)  Reported  by  W.  W.  Out.  Eaq.,  Barrister-At-Law. 


This  information  was  heard  and  determined  by 
the  justices,  and  the  appeUants  were  convicted  m 
the  offence  and  were  adjudged  each  of  them  to 
pay  a  fine  of  20s.  and  costs. 

The  following  facts  were  proved  or  admitted  : 

On  the  13th  July  1897,  at  about  one  o'clock  in 
the  morning,  the  appellants  were  seen  together 
by  a  water-bailiff  under  the  board  of  oonserrators 
on  a  field  whioh  abuts  on  a  salmon  rirer  within 
the  district  of  the  board. 

Adjoining  this  field  there  are  sereral  pools 
in  the  river  in  which  salmon  congregate  and 
remain. 

The  appellants  crossed  toother  from  the  field 
on  to  a  ndlway  line,  which  intersects  it,  and  pro- 
ceeded along  the  railway  to  a  railway  bridge  over 
tiie  river. 

While  proceeding  along  the  railway  to  the 
bridge  the  appellant  Parry  was  carrying  a  saok, 
and  the  justices  found  as  a  fact  that  diis  saok 
then  contained  the  net  which  was  produced  at 
the  hearing,  and  which  is  hereafter  described. 

When  the  appellants  got  to  the  railway  bridge 
the  water- bailin  and  a  gamekeeper,  who  was  out 
watching  with  him,  were  already  there.  The  ap- 
pellants then  turned  back  and  ran  tLvn^,  the  ap- 
pellant Parry  still  carrying  the  sack.  The  watcur- 
bailiff  called  on  Parry  to  stop,  and  gave  chase, 
but  the  appellant  Parry  still  ran  on  carrying  the 
sack,  while  the  appelliuit  Jones  turned  back  and 
approached  the  bamff.  The  bailiff  followed  after 
Parry,  whom  he  saw  throwinisr  the  sack  containing 
the  net  on  the  ground  within  the  railway  fences, 
where  it  was  picked  up  by  the  bailiff,  who  then 
went  up  to  the  appellant  IParry  and  accused  him 
of  salmon  poaching. 

The  appellant  Jones  offered  himself  to  be 
searched,  but  he  was  not  searched,  and  the  sack 
and  net  were  taken  to  the  police-station,  and  were 
produced  at  the  hearing  bd^ore  the  justices. 

The  net  measured  25  yards  long ;  the  meshes 
varied  in  measurement. 

A  considerable  part  of  the  net  had  meshes 
measuring  less  than  half  an  inch  from  knot  to 
knot,  or  two  inches  all  round  the  mesh.  Other 
parts  measured  about  three-quarters  of  an  inch 
from  knot  to  knot,  or  about  three  inches  all  round 
the  mesh.  The  greatest  measurement  did  not 
exceed  one-and-a-nalf  inches  from  knot  to  knot,^ 
or  six  inches  round  the  mesh. 

It  was  contended  on  behalf  of  the  appellanta 
that  a  net  was  not  such  an  instrument  as  was 
oonteinplated  by  sect.  8  of  the  Salmon  FLaheiy 
Act  1861,  as  amended  by  sect.  18  of  the  Salmon 
Fishery  Act  1873,  and  that  therefore,  to  be  in 
possession  of  a  net  under  such  circumstances  as 
were  proved  was  no  offence  in  law — a  net  not 
being  mentioned  in  either  of  the  said  two  sections 
— and  it  was  contended  that  a  net  was  not  a  "  like 
instrument"  to  those  mentioned  in  those  sec- 
tions. 

The  justices  found  as  a  fact  that  the  net  was  a 
"  like  instrument "  for  catching  or  killing  salmon 
within  the  meaning  of  the  sections  of  the  Salmon 
Fishery  Acts  1861  and  1873,  and,  further,  that 
the  appellants  had  in  their  possession,  as  charsed 
by  the  respondent,  the  net  so  produced,  at  a  time 
and  place  and  under  such  circumstances  that  the 
justices  were  satisfied  that  they  intended  at  the 
time  to  catch  salmon  by  means  thereof ;  and  they 
convicted  the  appellants. 
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The  questions  of  law  for  the  opinion  of  the 
eonrt  were: 

(1)  Whether  a  "  net "  is  such  an  instniment  as 
is  contemplated  by  sect.  8  of  the  Salmon  Fisherj 
Act  18611,  as  extended  and  amended  hj  sect.  18  of 
the  Salmon  Fishery  Act  1873;  (2)  and,  conse- 
quently, whether  it  is  an  offence  within  the  afore- 
said sections  of  the  Acts  to  be  in  possession  of  a 
net  under  the  circumstances  proved  before  the 
justices. 

The  Salmon  Fishery  Act  1861  (24  &  25  Vict.  c. 
109),  provides : 

Sect.  8.  No  person  ehsU  do  the  following  things  or 
any  of  them,  that  is  to  say :  (1)  U«e  any  light  for  the 
pnzpose  of  oatohing  sabnon ;  (2)  Use  any  ipear,  gaif , 
strokehaU,  snatch,  or  other  like  instroment  for  oatohing 
Bilmon ;  (3)  Have  in  his  possession  a  light  or  any  of  the 
foregoing  instruments  nnder  such  ciroamstanoes  as  to 
satirfy  the  oonrt  before  whom  he  is  tried  that  fas 
intended  at  the  time  to  oatoh  salmon  by  means  thereof  : 
And  any  person  acting  in  contrayention  of  this  seotion 
shall  inoor  a  penalty  not  exceeding  five  pounds,  and 
shall  forfeit^uiy  instroments  used  by  him  or  f onnd  in  his 
possession  in  oontraTention  of  this  seotion ;  but  this 
section  shall  not  apply  to  any  person  using  a  gaif  as 
anxiUsry  to  angling  with  a  rod  and  line. 

Sect.  10.  No  person  shall  take  or  attempt  to  take 
salmon  with  any  net  having  a  mesh  of  less  dimensions 
than  two  inches  in  extension  from  knot  to  knot  .  .  . 
or  eight  inches  measured  round  each  mesh  when  wet 
under  a  penalty  not  exceeding  five  pounds. 

The  Salmon  Fishery  Act  1873  (36  &  37  Vict.  c. 
71),  provides : 

Scot  18.  The  following  sections  of  the  Salmon 
Fishery  Act  1861  and  the  Salmon  Fishery  Act  1865 
shall  be  respectively  amended  in  the  following  manner, 
that  is  to  say  :  (1)  The  8th  section  of  the  Salmon 
Fishery  Act  1861,  shall  be  construed  as  if  the  words 
'*  otter,  Isctfa  or  jack,  wire  or  snare  "  were  inserted  after 
the  word  "  any,"  and  as  if  the  words  "  or  killing " 
were  inserted  tlteit  the  word  "oatohing"  in  the  2nd 
sub>section,  and  as  if  the  words  "  or  kill"  were 
inserted  after  the  words  "  to  catch "  in  the  3rd  sub- 
section. 

E,  Hanoratus  Lloyd  for  the  appellants. — The 
question  is  whether  the  fact  of  the  appellants 
having  a  net  in  their  possession  under  the  circum- 
stances found  in  this  case  brings  them  within 
sect.  8  of  the  Act  of  1861,  as  amended  by  sect.  18 
of  the  Act  of  1873.  The  sections,  when  taken 
together,  run  thus :  A  person  shall  not  use  *'  any 
spear,  gaff,  strokehall,  snatch,  otter,  lath,  jack, 
wire,  snare,  or  other  like  instrument "  for  catch- 
ing salmon.  The  justices  were  wrong  in  holding 
that  a  net  came  within  the  vrords  '*  like  instru- 
ment "  in  sect.  8.  A  net  cannot  b^  any  interj^re- 
tation  be  a  "  like  instrument "  within  that  section. 
The  only  thing  in  that  section  to  which  it  could 
be  at  all  similar  is  a  enare,  and  a  net  is  not  a 
snare.  Sect.  5  prohibits  certain  modes  of  destroy- 
ing fish,  and  sect.  8  absolutely  prohibits  the  use 
of  certain  instruments,  and  these  instruments, 
being  alpsolutely  prohibited,  cannot  include  a  net, 
as  a  net  is  not  absolutely  prohibited.  Sect.  10 
prohibits  the  taking  of  salmon  with  a  net  having 
a  mesh  of  lees  than  two  inches  from  knot  to 
knot ;  the  section  therefore  impliedly  authorises 
the  use  of  anet  with  a  mesh  above  these  dimensions, 
which  shows  that  nets  are  not  absolutely  pro- 
hibited, and  that  they  cannot  therefore  come 
within  the  absolutely  prohibited  things  mentioned 
in  sect.  8.    Moreover  the  respondent  has  taken 


the  trouble  in  this  case  to  set  out  the  measursicents 
of  the  meshes,  which  would  be  relevant  if  the 
charge  had  been  under  sect  10,  but  which  have  no 
relevance  whatever  to  a  charge  like  the  present 
under  sect.  8.  Again,  when  the  Act  means 
to  refer  to  and  include  the  word  "net,"  it 
does  so  in  express  terms,  as  we  see  hj  sect  10  and 
by  sect.  12  (2);  and  sect.  33  of  the  Salmon 
Fishery  Act  1865  (28  &  29  Yict.  c.  121)  actoaUv 
provides  for  licences  for  fishing  for  salmon  with 
nets.  The  Legislature  has,  therefore,  actually 
legalised  the  fi^iins  for  salmon  with  nets ;  bottf 
the  contention  of  the  respondent  be  0(irract,th6B 
fishing  with  nets  would  be  absolutely  illeeaL  The 
justices  have  found  as  a  fact  that  a  net  is  a  '*  like 
instrument"  within    the   section.     It  if  not  a 

Suestion  of  fact,  but  a  question  of  law;  and 
lie  justices  cannot,  by  merely  calling  it  a 
question  of  fact,  defeat  the  appellant's  ririit 
to  raise  the  point  as  a  question  of  law.  U  a 
fisher  takes  out  a  rod  and  line  and  a  gaff,  then 
that  would  be  allowable;  but  if,  instead  of  a 
ffaff,  he  takes  a  net  with  him,  then  it  would  not 
be  allowable  if  the  respondent's  contention  be 
right. 

Maniague  Lush  for  the  respondent. — ^The  sole 
question  is  whether  there  was  any  evidence  to 
justify  the  justices  in  finding,  as  they  did,  that 
this  instrument  was  a  "  like  instrument "  within 
the  seotion  ;  and,  if  there  be  any  such  evidence,  as 
I  submit  there  is,  it  is  sufficient  to  support  the 
conviction.  There  is  no  other  Act,  or  section  of 
an  Act,  to  hit  this  case,  except  sect.  8,  and, 
assuming  that  the  net  is  a  "like  instrument" 
within  the  section,  then  the  section  makes  it  an 
offence  for  a  person  to  have  the  net  in  his  posses- 
sion under  suspicious  circumstances,  although  he 
stops  short  in  using  it.  It  is  enough  if  he  is  found 
in  possession  of  the  net.  The  object  of  the  section 
is  to  prevent  persons  catching  salmon,  not  in  the 
ordinary  way  with  rod  and  line,  but  with  one  of 
the  instruments  specified  in  the  sections.  In 
that  section  a  net  is  ejusdem  generu  with  sad 
a  like  instrument  to  a  snare  or  wire;  it  is  a 
means  for  inclosing  or  detaining  a  fish  externally. 
The  net  which  the  appellants  had  in  their  posses- 
sion, was  less  in  dimensions  than  two  inches  from 
knot  to  knot,  and  was,  therefore,  an  abeolutelv 
prohibited  instrument  under  sect.  10.  Although 
there  is  no  case  which  says  that  a  net  is  a  snare 
there  is  the  case  of  AUen  v.  Thompson  (22  L.  T. 
Rep.  472 ;  L.  Rep.  5  Q.  B.  336),  in  which  it  was 
hela  that  a  snare  came  within  the  words  "  net  or 
other  engine  or  instrument  for  the  purpose  of 
killmg  fi^e,"  in  the  Game  Act  1831  (1  k  2  Willi, 
0.  32).  The  present  is  a  converse  case,  and  1  sub- 
mit that  a  neb  such  as  this  with  an  improper  and 
iUegal  mesh,  was  clearly  a  prohibited  instrument, 
and  being  so,  it  was  competent  for  the  justices  to 
find  as  a  fact — and  there  was  evidence  to  support 
such  a  finding^ — that  this  net  was  an  instrument 
of  like  description  with  those  mentioned  in  sect  8, 
as  amended  by  sect.  18  of  the  later  Act. 

Day,  J. — ^I  am  clearly  of  opinion  that  this  con- 
viction ought  to  be  set  aside.  The  justices  con- 
victed the  appellante  under  sect.  8  for  being  in 
possession  oi  this  net,  as  they  considered  that  the 
net  was  within  the  meaning  of  that  section,  a 
"  like  instrument,'*  that  is,  an  instrument  like  the 
instrumente  mentioned  in  the  section.  It  is  now 
said  that  a  net  is  a  like  instrument  to  a  snare  or  a 
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vire.  I  cannot  come  to  that  conclusion.  One  of 
the  appellants  had  io  his  poss^'ssion  a  net,  a  thing 
which  was  a  net  in  every  sense  of  the  word,  but  a 
Dpt  is  an  entirely  differeat  thing  from  a  enare, 
and  is  not  ejusdem  generis  with  it ;  and  a  snare  is 
entirely  different  from  a  net.  Thn  two  things  are 
perfectly  distinct.  I  think,  therefore,  that  the 
decision  of  the  justices  was  entirely  wrong  and 
mnet  be  reversed. 

Lawbance,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  to  be  Mbsolutely  clear  beyond  all 
doabt  that  the  intention  of  the  Legislature  ia 
these  Acts  was  to  distinguish  between  legal  and 
illegal  modes  of  taking  salmon  and  to  suppress 
the  illei?al  modes.  There  are  only  two  legal  and 
recognised  modes  of  taking  salmon,  namely,  by  a 
rod  and  line  and  by  a  n^^t,  and  these  modes  are 
recognised  in  the  Act.  Sects.  5  to  13  deal  with 
the  illegal  modes  of  taking  the  fish.  Sect.  5 
prohibits  the  taking  of  them  by  means  of  the 
noiBoninff  of  the  water.  Then  sect.  8,  as  amended 
by  sect.  18  of  the  Act  of  1873,  prohibits  the  use 
of  ga£Es,  spears,  wires,  and  snares,  and  such  like 
iustrnments,  and  sect.  9  prohibits  the  using  as 
a  bait  any  fish  ron ;  and  then  we  come  to  sect.  10, 
which  prohibits  the  taking  of  salmon  by  nets 
with  meshes  under  a  certain  size,  but  which  does 
not  prohibit  the  taking  of  .them  by  nets  with 
meshes  of  a  larger  sze.  If  this  net  was  an 
illegal  net,  that  is,  one  prohibited  by  sect.  10, 
then  the  charge  ought  to  have  been  under  that 
section,  and  not  under  sect.  8.  The  distinction 
hetween  sects.  8  and  10  is  as  clear  as  it  possibly 
can  be.  Under  sect.  8  a  ^rson  is  guilty  of  an 
offence  within  the  section  if  he  has  any  of  the 
prohibited  instruments  in  his  possession  under 
suspicious  circumstances ;  but  when  we  come  to 
sect.  10  there  is  no  such  provision  that  the  being 
in  possession  of  a  net — even  of  a  net  which  is 
prohibited  under  that  section  —  is  illegal.  If  the 
Legislature  had  intended  to  make  the  mere  pos- 
session of  the  net  illegal,  they  would  have  said 
so,  but  they  have  not  done  so.  They  have  con- 
fined themselves  to  declaring  illegal  spears,  gaffs, 
and  such  like  things.  No  one  can  suppose  that 
snch  a  thing  as  a  net  was  intended  to  come 
within  sect.  8.  To  bring  a  net  within  the  pro- 
hibition of  the  statute  a  person  must  be  taking 
or  attempting  to  take  salmon  with  a  net  which 
it  an  improper  and  illegal  net  within  sect.  10. 
That  is  not  so  in  this  case,  and  therefore  this 
conviction  must  be  quashed. 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellants,  Cfibson,  Weldon, 
and  Bilbrouqh,  for  B.  Guthrie  Jones,  Dolgelly. 

Solicitor  for  the  respondent,  T.  Davies  Jtynes^ 
for  W.  B.  Davies,  Dolgelly. 


Nov.  20,  Dee,  1, 1897,  and  Jan,  22, 1898. 

(Before  Mathew  and  Kbnkedt,  JJ.) 

Bbg.  V,  Justices  op  West  Riding,  Tobkshibe  ; 

Ex  parte  Shaw,  (a) 

Licensing — Licensed  premises  —  Demolition  for 
public  purpose — New  premises — "  Person  whose 
house   shall    he  puUed   down"  —  Intoxicating 

WBflponed  tay  J.  Akdrsw  Straban,  Esq.,  Biirrister-«t-Law. 

Mag.  Cas.—Vol.  XVIII. 


Liquor  Licensing  Act  1828  (9   Qeo,  4,  e.   61), 
s,  14. 

The  only  person  entitled  to  apply,  under  sect,  14  of 
the  Intoxicating  Liquor  Licensing  Act  1828,  for 
the  transfer  to  new  premises  of  the  licence  of 
premises  pulled  down  or  about  to  bepuUed  down 
for  a  public  purpose  is  the  person  who,  at  the 
time  when  the  premises  were  pulled  down  or 
about  to  be  pulled  down,  was  the  person  who  kept 
and  was  duty  licensed  under  the  Act  to  keep  such 
premises  as  an  inn. 

Rule  nisi  to  the  justices  of  the  West  Riding  of 
Yorkshire  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  them,  commanding 
them  to  enter  or  cause  to  be  entered  continuances 
from  session  to  session  to  the  next  (renerai 
Quarter  Sessions  of  the  Peace  to  be  holden  in 
and  for  the  West  Riding,  upon  the  appeal  of 
Joseph  Howarth  Shaw  against  the  refusal  of  the 
justices  assembled  at  the  special  session  for  the 
transfer  of  licences  for  the  licensing  disti'ict  of 
the  county  borough  of  Halifax,  holden  on  the 
24th  June,  and  adjourned  to  the  9tli  July 
1896,  to  grant  to  Joseph  Howarth  Shaw,  under 
the  provisions  of  sect.  14  of  the  Intoxicating 
Liquor  Licensing  Act  1828,  a  transfer  or  grant  of 
his  lioence  to  sell  by  retail  exciseable  liquors  to  be 
drunk  or  consumed  on  the  premises  at  a  house 
and  premises  known  as  the  Peacock  Inn,  and 
situate  in  Market-street  in  the  county  boroush, 
which  had  been  pulled  down  for  certain  public 
improvements,  to  ano«her  fit  and  convenient 
house  intended  to  be  opened  and  kept  by  him 
as  an  inn,  situate  in  Market-sti-eet  in  the  said 
borough. 

The  Intoxicating  Liquor  Licensing  Act  1828 
(9  Geo.  4,  c.  61),  s.  14 : 

If  any  person  duly  lioenied  nnder  this  Aot  .  .  .  or  if 
any  hoaie,  being  kept  as  an  inn  by  any  person  dnly  lioensed 
as  aforesaid,  shall  be  or  abont  to  be  pulled  down  or 
ooonpied  nnder  the  provisions  of  any  Act  for  the  improve- 
ment of  the  highways  or  for  any  other  pabliopnrpose  .  .  . 
it  shall  be  lawf al  for  the  jastioes  assembled  ...  at 
a  special  session  holden  nnder  the  aathority  of  this  Act 
.  .  .  to  grant  to  the  person  whose  house  shiJl  as 
aforesaid  have  been  or  shall  be  about  to  be  pulled  down 
or  occupied  for  the  improvement  of  the  highways  or  for 
other  public  purpose  .  .  .  and  who  shall  open  and 
keep  as  an  inn  some  other  fit  and  convenient  house,  a 
lioence  to  sell  exciseable  liquor  by  retail  to  be  drunk  or 
consumed  therein. 

By  sect.  27  a  rtght  of  appeal  to  (juarter 
sessions  is  given  from  the  refusal  of  the  justices 
to  renew  or  transfer  a  licence. 

By  the  Licensing  Act  1872  (35  &  S6  Yict.,  o.  94) 
s.  75,  and  schedule  2,  this  section   is  repealed 
except  as  to  renewals  and  transfers  under  sects.  < 
4  and  14  of  the  Intoxicating  Liquors  Licensing 
Act  1828. 

B^  sect  1  and  the  schedule  of  the  Statute  Law 
Revision  Aot  1883  schedule  2  of  the  Licensing 
Act  1872  is  itself  repealed,  but  by  sect.  2  it  is 
provided  that  "where  any  enactment  not  com- 
prised in  the  schedule  has  beeoi  repealed  .  .  . 
hy  any  enactment  hereby  repealed,  such  repeal 
.  .  .  shall  not  be  affected  by  the  repeal  effected 
by  this  Act."  The  right  of  appeal  accordingly 
remains  limited  as  it  was  by  schedule  2. 

The  facts  as  disclosed  in  the  affidavit  appeared 
to  be  as  follows : 

Mrs.  Toole  had  been  for  several  years  previous 
to  and  was  on  the  30th   Nov.  1894  lioensed  in 
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respect  of  the  house  and  premise  known  as  the 
Peacock  Inn  to  sell  by  retail  exciseable  liqnors 
to  be  drunk  or  consumed  therein. 

On  that  date  Mrs.  Toole  was  under  notice  to 
quit  the  ion  previous  to  its  demolition  in  fur- 
toerance  of  a  scheme  of  local  improvement  then 
being  carried  out  bj  the  Corporation  of  Halifax. 

The  prosecutor  of  the  mandamua — one  Shaw 
— had  become  tenant  of  the  ina  nominally 
at  any  rate,  bat  there  was  no  evidence  of  a 
letting  to  him  by  the  corporation,  and  it  was 
alleged  by  those  showing  cause  against  the  rale 
that  he  merely  was  a  nominee  of  certain  brewers 
whose  tender  for  the  lease  of  the  inn  the  corpo- 
ration had  accepted. 

On  the  30th  Nov.  he  applied  at  a  petty  sessions 
holden  in  and  for  the  said  borough  for  authority 
to  carry  on  the  business  of  a  licensed  victualler  at 
the  Peacock  Inn  and  there  to  sell  such  exciseable 
liquors  as  had  been  theretofora  sold  and  retailed 
therein.  This  application  was  granted  and  the 
authority  so  granted  continued  and  was  in 
foix^  until  the  1st  Feb.  1895,  that  being  the  day 
upon  which  the  then  next  practicable  special 
session  for  transferring  licences  for  the  said 
borough  was  holden.  It  was  not  alleged  in  the 
affidavit  of  the  prosecutor  that  he  at  any  time 
actually  carried  on  the  trade  of  licensed  victualler 
at  the  Peacock  inn. 

In  the  last  week  in  Dec.  1894  the  Peacock  Inn 
was  pulled  down  in  furtherance  of  the  improve- 
ment scheme. 

On  the  7th  Dec.  1894*  theprosecu*-or  applied  for 
a  transfer  of  the  lic^ence  of  the  Peacock  Inn  to 
a  house  called  Kingston  Yilla,  but  this  was 
refused. 

On  the  1st  Feb.  1895  he  applied  to  the  special 
sessions  before  mentioued  for  tbe  grant  or 
renewal  to  him  of  the  licence  to  sell  exciseable 
liquors  in  respect  of  the  Peacock  Inn — ^then 
pulled  down — and  the  application  was  granted. 

This  licence  continued  and  was  in  force  until 
the  10th  Oct.  1895. 

The  Greneral  Annual  L'censiDg  Meeting  1895 
for  the  borough  was  held  on  the  23rd  Aug.  1895, 
and  prior  to  that  date  tbe  prosecutor  i-eceived 
notice  of  objection  to  the  renewal  of  the  licence  in 
respect  of  the  Peacock  Inn. 

No  application  in  consequence  was  made,  but  it 
was  stated,  according  to  the  prosecutor,  that 
application  would  subsequently  be  made  at  special 
sessions  for  the  grant  of  the  licence  to  another  fit 
and  convenient  house. 

On  the  24th  June  1896,  and  subsequently  on 
the  26th  July  1896,  Bxnh  application  was  duly 
made  and  opposed  by  the  same  objectors  as  before 
mentioned. 

The  application  was  refused. 

The  prosecutor  thereupon  appealed  to  quarter 
sessions. 

At  the  hearing  the  same  objectors  objected  that 
no  appeal  lay  to  the  said  Court  of  Quarter  Sessions 
on  the  ground  that  the  application  made  on 
the  29th  July  to  the  justices  and  refused  by 
them  was  an  application  for  a  new  licence. 

The  Court  agreed  in  the  view  and  refused  to 
hear  the  application. 

A  rule  nisi  was  then  obtained  and  now  came  on 
for  argument. 

LavDsan  WalUm,  Q.C.  and  T.  P.  Perks,  for  the 
objectors,    showed  cause. — ^The   original  licence 


here  had  expired  nine  months  before  tbe  applica- 
tion was  made.  This  then  must  have  been  an 
application  for  a  new  licence,  because  there  wm  ' 
no  subsisting  licence  to  transfer.  But  even 
if  it  was  an  application  for  a  transfer  within 
schedule  2  of  the  Licensiog  Act  1872  the  appli- 
cant is  not  the  proper  person  to  apply  within 
sect.  14  of  the  Intoxicating  Liquor  Licensing 
Act  1828,  and  so  the  mandamus  will  not  go. 
The  person  who  is  entitled  to  apply  is  the  person 
who  was  the  keeper  licensed  under  the  Act  of  the 
old  inn.  The  applicant  never  kept  this  inn,  and 
during  its  existence  was  never  licensed  to  keep 
it  under  the  Act.  Atl  he  had  wim  merelj  a 
temporary  permission  under  5  &  6  Yict.  c.  44,  s.  1, 
to  carry  on  the  business,  and  that  is  not  a  licence 
under  the  Act  of  1828  : 

Pries  V.  James,  67  L.  T.  Bsp.  543 ;   (1892)  2  Q.  B. 
428. 

When  he  had  the  licence  transferred  to  him  the 
inn  had  ceased  to  exist.  He  could  not  be  keeper 
of  it  then.  By  the  Act  the  applicant  must  be 
both  keeper  and  licensed  under  the  Act. 

John  BoshiU,  for  the  justices,  was  not  heard. 

Kershaw,  Q.C.  and  Montgomery  in  support  of 
the  rule  on  the  second  point  only. — ^There  is 
nothing  in  sect.  14  to  show  that  the  x>cr6on  who 
kept  the  house  before  demolition  is  the  only 
person  entitled  to  apply.  The  words  of  the 
section — '*  any  house  oeing  kept  as  an  inn  by  any 
person  duly  licensed  " — ^are  intended  to  describe 
the  house.  It  must  be  a  licensed  house.  But  tbe 
person  who  is  entitled  to  apply  is  the  person 
*' whose  house  shall  have  been  pulled  down.'* 
The  applicant  was  that  person.  He  was  the 
person  who  suffered  the  hardship  which  the 
section  was  enacted  to  relieve.  [Kennedy,  J.— 
In  all  other  cases  it  is  the  licence-holder  who  is 
given  relief.]  In  all  other  cases  the  property  is 
the  same,  and  so  the  landlord  is  not  injured. 
Here  the  property  is  different.  Besides,  Shaw 
here  was  the  keeper  of  the  inn  before  it  was  pnUrd 
down,  and  he  was  the  licence-holder  after  the 
transfer.  [Mathew,  J. — The  licence  then  was 
a  nullity.  It  was  a  licence  to  sell  exciseable 
liquors  in  a  house  that  had  ceased  to  exist] 
Under  it  the  holder  could  sell  on  the  site  of  tiw 

^^^^^^  Cur.  adv,  vtdt. 

Dee,  1. — ^Mathew,  J.,  having  stated  the  facts 
and  r^ad  sect.  14  of  the  Intoxicating  Liquor 
Licensing  Act  1828,  proceeded : — Now,  Mr.  Shaw 
sought  to  bring  himself  within  the  terms  of  that 
portion  of  the  Act.  The  Act  has  a  double 
purpos(>.  It  provides  for  a  transfer  to  the  same 
person  in  respect  of  different  premises  and  for 
the  transfer  to  different  persons  in  i^espect  of  the 
same  premises,  and  it  appears  to  me  perfectly 
clear  that  Shaw  was  never  a  licensed  person 
within  the  meaning  of  this  Act  who  was  entitled 
to  apply  under  sect.  14.  He  had  no  licence  at 
any  time.  He  did,  it  is  true,  upon  going  into 
occupation,  obtain  a  temporary  licence,  whidi  doen 
not  appear  to  have  been  acted  vnon,  to  cany  on 
business  there  from  Nov.  in  1894  to  Feb.  in 
1895 ;  but  he  was  never  a  licensed  person  under 
the  Act,  and  that  seems  to  me  to  be  a  condition 
that  is  indispensable.  Mrs.  Toole  might  possibly 
have  applied  here  with  success  under  the  Act 
but  Shaw  obtained  no  such  title  under  her  as 
enabled  him  to  avail  himself  of  the  powers  con- 
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fened  by  the  section.  It  follows,  therefore,  that 
tbe  justices  in  petty  sessions  were  right  in 
refasing  to  go  into  the  matter,  holding  that  the 
application  was  really  an  application  for  a  new 
licence,  and  that,  upon  appeal,  the  quarter  sessions 
properly  confirmed  that  decision.  The  rule  must 
be  discharged. 

Kennedy,  J. — It  seems  to  me  that  the  central 
point  in  the  ca-^e  with  which  we  have  to  deal, 
and  to  settle  one  way  or  the  other,  is  whether  or 
not  this  was  an  application  properly  made  under 
sect  14  so  as  to  be  an  application  as  to  which 
an  smprml  lay.  Now  I  myself  am  not  at  all 
satisned  on  the  affidavits  that  the  applicant,  Mr. 
Shaw,  ever  did  in  fact  occupy  these  premises. 
The  words  that  he  himself  uses  in  his  own 
affidavit  are  that  he  became  tenant  at  some  time 
before  the  30th  Nov.  1894  I  do  not  see,  as  far 
as  appears  upon  the  fHce  of  any  evidence  before 
US,  that  he  ever  actually  occupied  these  premises 
before  they  were  pulled  down,  but  I  will  assume 
that  he  did  occupy  them.  He  never,  however, 
occupied  them  as  the  licensed  holder  under  this 
Act,  and  I  agree  with  my  brother  Mathew's 
reading  of  sect.  14,  that  in  order  to  enable  a 
person  to  avail  himself  of  the  provisions  of 
Mct.  14,  where  a  house  is  pulled  down  or  about 
to  be  pulled  down,  the  house  must  itself  be  kept 
as  an  inn  at  the  time  it  is  pulled  down  by  some 
person  who  is  duly  licensed.  I  further  think 
that  when  a  person  is  mentioned  in  the  later 
part  of  the  section  to  whom  the  justices  may 
gr^nt  a  licence  if  he  keeps  another  inn — may 
f^rant  a  transfer,  that  is,  though  it  is  not  called 
a  transfer  in  the  section — it  means,  and  ought  to 
be  interpreted  to  me^n,  the  person  who  is  the 
holder  licensed  under  this  Act  of  the  inn  at  the 
time  the  premises  were  pulled  down.  If  one 
were  to  construe  the  words  naturally,  apart  from 
all  considerations  of  public  convenience  or  justice, 
that  would  appear  to  be  so  on  the  face  of  the 
provisions ;  and  if  it  were  not  so  it  seems  to  me 
a  difficulty  would  arise,  because  you  would  have 
a  number  of  competing  persons  to  go  before  the 
JQstices.  It  seemed  to  me  that  the  learned 
counsel  in  support  of  this  rule  were  unable  to 
deal  with  that  point.  They  suggested  very 
strongly,  as  I  understood,  what  a  hardship  it 
would  be  upon  the  landlord.  But  it  is  not  the 
landlord  who  is  here  applying,  and  so  if  you 
adopt  their  interpretation  as  to  the  person  *'  whose 
house  a9  aforesaid  shall  have  been  or  shall  be 
about  to  be  pulled  down,"  you  let  loose,  if  I  may 
use  the  expression,  these  competing  applicants — 
the  landlord,  the  tenant  who  may  not  be  the 
Hoensed  occupier,  and  the  person  in  whose  name 
the  licence  stands.  To  which  of  them,  supposing 
they  all  start  even,  should  the  licence  be  granted  P 
It  seems  to  me  that  in  their  natural  and  fair 
oonstruction  these  words  mean  a  definite  person, 
and  that  that  definite  person  is  the  person  who 
was  keeping  the  premises  as  a  liof'nsed  house  at 
the  time  when  they  were  pulled  down  or  about 
to  be  pulled  down,  and  who  subsequently  has 
qualified  himself  for  holding  a  licence,  because  he 
becomes  the  tenant  of  a  house  which  he  is  pre- 
pared to  carry  on  as  an  inn  if  he  gets  the  neces- 
sary licence.  He  is  the  person  who  prima  fcteie 
9i  any  rate  is  the  person  injured  in  the  interests 
of  public  convenience  if  the  premises  that  he  has 
been  holding  are  pulled  down,  or  about  to  be 
palled  down,  for  a  public  purpose.    I  think,  then, 


this  rule  must  be  discharged,  since  Mr.  Shaw  does 
not  bring  himself  within  the  Words  of  the  section 
as  the  person  who  is  entitled  to  ask  to  have 
the  licence  transferred  in  respect  of  the  new 
premises.  ^^  discharged  with  eosU.  (a) 

Solicitor  for  the  prosecution.  John  B.  Hall,  for 
Keighley  Walton,  Town  Clerk,  Halifax. 

Solicitors  for  the  jastices,  Badham  and 
Williams,  for  Trevor  Edwarde,  Clerk  to  the 
Justices,  Wakefield. 

Solici<x)rs  for  the  objectors,  Williamson,  Hill, 
and  Co.,  for  Walsham,  Halifax. 


Nov.  19,  1897,  and  Jan,  22, 1898. 

(Before  Kennedy,  J.) 

Masks  v.  Fboqlby  and  othebs.  (a) 

Volunteer  —  Subject  to  military  law  —  Arrest — 
Action  for  assault  and  false  imprisonment — 
Army  Act  1881  (44  &  45  Vict,  c.  58),  s.  176. 

By  sect.  176  of  the  Army  Act  1881,  "  the  persons 
in  this  section  mentioned  are  persons  subject  to 
military  law  as  soldiers  .  .  .  thctt  is  to 
say  (8)  aU  non-commissioned  officers  and  men 
belonging  to  the  volunteer  forces  of  the  United 
Kingdom  (a)  when  they  are  being  trained  or 
exercised  with  any  portion  of  the  regular  forces 
or  with  any  portion  of  the  militia  when  subject 
to  military  taw.** 

The  plaintiff  and  the  defendants  were  members 
of  a  volunteer  corps,  who  were  in  training  at 
Shomcliffe  with  a  portion  of  the  regular  forces. 
As  the  camp  was  being  broken  nip  the  plaintiff 
was  accused  of  stealing  certain  articles.  The 
captain  in  cominand  at  Shomcliffe  ordered  that 
the  plaintiff  should  be  conducted  under  escort 
to  Boxmoor,  where  the  volunteers  were  dis- 
missed, aiid  then  that  he  should  be  handnd  over 
to  the  civil  authorities  at  Hemel  Hempstead. 
These  orders  were  carried  out,  and  at  that  place 
he  was  handed  over  to  the  defendant  Frogley, 
who  was  superintendent  of  the  police.  The 
plaintiff  was  tried  and  acquitted,  and  in  an 
action  for  assault  and  faUe  imprisonmnent  the 
jury  returned  a  verdict  for  Frogley.  Against 
the  other  three  defendants,  who  were  the 
sergeant  and  two  privates,  who  formed  the 
escort,  there  was  a  verdict  for  SOOl. 

Held,  that,  although  up  to  the  departure  from 
Shomcliffe  they  were  under  military  law,  and 
so  would  not  be  responsible  for  detaining  the 
plaintiff,  yet  on  the  departure  from  the  station 
they  became  ordinary  civilians,  and  so  were 
liable.  And  further,  that  althotigh  the  plaintiff 
might  hnve  been  arrested  and.  tried  by  court- 
martial,  or  handed  over  to  the  civil  authoTri. 
ties  at  Shomcliffe,  the  actual  proceedings  were 
unauthorised. 

This  was  an  action  tried  before  Kennedy,  J.  and 
a  special  jury. 
The  material  facts  appear  from  the  judgment. 

A.    J.   Tassell    and    Theo.    Matthew    for   the 
plaintiff. 

Danckwerts  for  the  defendant  Frogley. 

Lawson  Walton,  Q.C.  and  B.  D.  Muir  for  the 
other  defendants. 

(a)i(eportad  by  W.  OB  B.  Hxabbbt.  fiiq.,  BarriBter-4t-L«vr. 
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Jan,  22. — Kennedy,  J. — The  plaintiff  in  this 
action,  who  waa  a  member  of  a  Bedfordshire 
Volunteer  Corps,  has  obtained  in  an  action  for 
assault  and  false  imprisonment  which  was  tried 
before  me,  sitting  with  a  special  jury,  a  finding  of 
the  jary  of  3002.  damages  against  three  defendants 
— Axthor  Cooper,  who  is  a  sergeant,  and  Thomas 
Lovelock  and  George  Albert  Short,  who  are 
privates  in  the  same  corps  as  that  to  which  the 
plaintiff  belongs.  A  fourth  defendant  in  the 
action,  Frederic  Frogley,  who  is  a  superinten- 
dent of  the  Hfrte  County  Police,  has  had,  upon 
the  findings  of  the  jury,  a  judgment  in  his  favour, 
and  no  question  arises  as  to  his  case.  The  points 
affecting  the  three  firot-named  defendants  are  of 
a  somewhat  peculiar  nature.  The  facts  relevant 
to  the  decision  of  these  points  are  as  follows: 
The  plaintiff  and  the  three  defendants,  with  other 
memoers  of  the  corps,  were  in  August  last  in 
military  training  with  a  portion  of  the  retfuUr 
forces  at  Shomcliffe.  The  camp  was  broken  up 
on  the  morning  of  Aug.  8.  Early  on  that  morn- 
ing, bud  whilst  the  preparations  for  the  return  of 
the  volunteers  to  their  respective  homes  were  pro- 
ceeding in  the  camp,  a  disturbance  took  place  in 
and  around  the  t^t  in  which  the  plaintiff  and 
others  had  been  lodged  in  consequence  of  some  of 
the  plaintiff's  comrad«rs  accusing  him  of  having 
stolen  and  hidden  in  his  kit  bag  a  number  of 
articles  which  belonged  to  them.  Captain  Foot, 
the  adjutant  of  the  corps,  having  been  informed 
of  the  disturbance,  came  to  the  spot,  and  ulti- 
mately (to  omit  details  on  which  there  was  some 
conflict  in  the  evidence)  ordered  Sergeant  Kiileen 
to  form  an  escort  and  take  the  plaintiff  to  the 
guard  tent,  where  he  would  find  Lieutenant 
Roberts  on  tlie  point  of  proceeding  with  the 
baggage  and  ite  escort  to  Shomcliffe  railway 
station.  Sergeant  Kiileen  was  to  direct  Lieutenant 
Roberto  to  take  the  plaintiff  with  the  baggage 
guard  to  the  railway  station  and  there  keep  him 
until  the  D  (plaintiff's)  company  arrived.  "Bj  the 
further  orders  of  Captain  Fo  >t,  conveyed  through 
Sergeant  Kiileen,  the  plaiutiff,  after  his  arrival  at 
the  railway  station,  was  to  be  taken  in  military 
cu'^tody  in  the  special  militery  train  which  was 
then  about  to  start  for  the  conveyance  of  volun- 
teers to  Watford,  Boxmoor,  and  other  station««  of 
the  district  to  which  the  plaintiff  and  other 
members  of  his  volunteer  corps  belonged ;  and  on 
his  arrival  at  Boxmoor  (the  railway  station,  about 
two  miles  distant  from  Hemel  Hempstead, 
"where  the  plaintiff  lived),  the  plaintiff  waa 
to  be  taken  by  his  escort  to  the  police  station 
at  Hemel  Hempstead,  and  then  handed  over 
to  the  civil  autboriry.  Captain  Foot  at  the  same 
time  directed  that  information  as  to  what  had 
liMpienel  should  be  given  at  Hemel  Hempstead 
to  Captain  Smeatc  n,  the  officer  in  command  of 
the  plaintiff's  company.  These  orders  were 
carried  out.  After  the  plaintiff  had  reached 
Shomcliffe  station  with  the  baggage  guard, 
under  Lieutenant  Roberto,  and  the  train  was 
ready  to  receive  her  passengers,  the  defendant 
Cooper  selected,  in  the  usu<il  way,  from  the  ranks 
of  the  volunteers  who  were  drawn  up  in  the  rail- 
way station,  his  two  co-defendante  Lovelock  and 
Short  to  form  the  prisoner*s  escort  on  the 
journey  to  Boxmoor  and  Hemel  Hempstead.  The 
plaintiff  was  then  placed  in  a  compartment  with 
these  defendante,  and  the  four  so  travelled 
together  in  the  train  to  Boxmoor,  a  journey  of 


some  three  and  a  half  hours.  On  the  arrival  of 
the  train  at  Boxmoor  the  prisoner,  under  the 
charge  of  his  escort,  was  directed  by  the  dffen- 
daot  Cooper  to  remain  in  a  waiting-room«  while 
the  rest  of  the  volunteers,  other  than  certain 
persons  who  would  be  required  as  witnesses  in  the 

Srisoner^s  case,  were  formally  dismiiisf^.  The 
efendant  Cooper  directed  Corporal  Young  to 
keep  these  witnesses  together,  and,  with  them  to 
follow  prisoners  escort  to  the  police-station 
a^  Hemel  Hempstead.  The  defendante  then 
marched  with  the  phdntiff,  who  was  placed 
between  the  two  private*,  to  the  polioe-staiioii, 
and  there  charged  before  the  defendant  Frogtey 
with  the  offence  of  larceny.  After  inquiry,  and 
after  hearing  the  evidence  of  some  witnesses,  the 
defendant  Frogley  took  the  plaiotiff  into  costodj. 
As  there  is  now  no  question  affecting  this  defen- 
dant, it  is  unnecessary  further  to  pursue  the 
history  of  the  case,  except  to  say,  in  justice  to  the 
plaintiff,  that  when  put  on  his  trial,  as  he  wa«,  at 
the  Quarter  Sessions  at  Canterbury,  he  was  honour- 
ably acquitted  of  the  chari^es  made  against  him. 
Upon  these  facte  the  plaintiff's  case  against  these 
three  defendante.  Cooper.  Lovelock,  and  Short  is 
a  case  of  as»^ault  aod  false  imprisonment  based 
upon  the  ti^eatment  to  which  they  subjected  him 
by  keeping  him  in  detention  as  above  stated  from 
the  time  when  they  took  him  in  charge  at  Shorn- 
cliffe  Station  to  the  time  when  they  gave  him  in 
charge  at  Hemel  Hempstead.  It  wuuld  be  foreign 
to  my  present  pui'pose  to  refer  to  the  circum- 
stances alleged  on  the  one  side  or  the  other  by 
way  of  aggravation  or  mitigation  in  regard  to 
damages,  it  was  not  pleaded  or  contended  on 
behalf  of  the  defendante  in  answer  to  the  plain- 
tiff*s  claim  that  a  felony  had  been  committed. 
Therefore,  if  the  matter  had  been  one  touching 
ordinary  civilians  the  action  was,  except  as  to 
damages,  an  undefended  one.  The  defendants, 
however,  contended  that  this  was  not  a  case 
touching  ordinary  civilians,  but  a  case  in  which 
they,  and  the  plaintiff  also,  ought  to  be  treated 
as  persons  under  military  law,  that  the  order  of 
Captein  Foot  was,  under  that  law,  justifiable, 
that  even  if  it  was  in  any  respect  illegal,  it  waa 
not  obviously  illegal,  and  that  aa  tht^y  simpl/ 
obeyed  an  order  which  they  were  bound  to  obej, 
they  were  in  no  case  responsible.  These  being, 
as  regards  these  defendaute,  the  only  contentions 
of  law,  and  the  facte  upon  which  they  were  based 
not  being  in  dispute,  the  only  question  I  had  to 
ask  the  jury  in  regard  to  these  defendants  was  at 
to  the  M  mount  of  damages  to  be  awarded  to  the 
plaintiff  in  the  event  of  the  defences  in  point  of 
law  being  held  to  be  bod.  The  jury  assessed 
these  damages  at  900Z.  I  huve  now  to  decide 
whether  the  defendante  are  entitled  to  sacceed 
upon  any  of  the  pointe  of  law  which  they  have 
put  forward.  I  have  oome  to  the  oondasion  that 
they  are  not.  In  the  first  place,  at  the  time  of 
the  acte  of  which  the  plaintiff  complains,  that 
is,  during  the  conveyance  of  the  plaintiff  in 
custody  from  Shomcliffe  to  Boxmoor  Railway 
Stetion  and  thence  to  Hemel  Hempstead  i»oliM 
stetion — I  do  not  think  that  either  the  plaintiff 
or  the  defendante  were  subject  to  military  law. 
The  matter  depends  upon  the  provisions  of  the 
Army  Act  1881.  The  most  important  of  these 
is  sect.  176.  That  section  oommenoes  by  enact- 
ing : — *'  The  persons  mentioned  are  persons  subject 
to  military  law  as  soldiers,  and  this  Act  shall 
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jiDpIj  aocordinelj  to  all  the  persona  so  specified." 
Toe  statute  then    enamerates  in  several   sab- 
sections,  which  have  no  bearing  upon  the  present 
case,  Tarions  classes  of  persons;  and  in  sub- sect. 
8  it  proceeds  to  include  all  non-commissioned 
ofScers   and    men    belonging  to  the  Yolunteer 
forces  of.  the  United  Kingdom,  (a)  when  they  are 
beiuff  trained  or  exercised  with  any  portion  of  the 
regiuar  forces  or  with  any  portion  of  the  mHitia 
when  subject  to  military  law.    Now,  there  is  no 
qnestion  that  whilst  in  the  camp  at  Shomcliffe, 
and,  in  my  view,  until  the  despatch  of  the  prisoner, 
in  fMct  (although  he  stated  that  he  was  unaware 
of  it),    from    ShomclifFe  railway  atation,  both 
plaintiif  and  defendants  were  Yolunteers  who  were 
being  trained  and  exercised  with  a  portion  of  the 
re|ralar  forces,  and  were  therefore,  according  to 
this  enactment,  persons  subject  to  military  law. 
Captain  Foot   in   hia   evidence  deposed  to  his 
opinion — and  this  is  the  contention  of  the  de- 
fendants' counsel — that  the  "  training  or  exercise  '* 
mentioned  in  the  section  ought  to  be  held   to 
eontinue  in  regard  to  each   volunteer  after  the 
camp  waa  brorea  up  by   the  departure  of  the 
▼olnnteera,  and  until  the  moment  of  his  formal 
dismissal  at  his  home  destination,  which,  in  the 
case  of  the  Hemel  Hempstead  party  would  be  such 
a  point  either  at  Bozmoor  station  or  after  leaving 
Bozmoor  station  as  the  officer  in  command  of  the 
party  might  desire  for  tbe  dismissal  of  the  men. 
Indeed,  I  understood  Captain  Foot  to  go  so  far  as 
to  say  that,  in  his  opinion,  if  one  of  these  volun- 
teers had  stolen  a  sheep  on  his  way  home  between 
Bozmoor  and  Hemel  Hempstead  he  could  have 
been  tried  by  court-martial  for  the  offence.    I 
cannot  so  construe  the  statute.    The  words  in 
question  appear  to  me  to  have  a  pla<n  and  sensible 
meaning,  and  to  confine  the  subjection  of  the 
volunteer  to  milititry  law  within  the  period  of  his 
being  trained  and  exerci^ed  with  any  portion  of 
the  re^plar  forces  or  of  the  militia  when  subject 
to  military  law.    The  interpretation  of  Captain 
Foot  and  the  defendants'  counsel  would  add  to  the 
sab-section  the  words,  ''and  whenever  they  are 
proceeding  to  or  from  such  training  or  exercise." 
I  hold  that,  upon  the  departure  of  the  plaintiff 
and  defendants  from  the  camp  they  ceased  to  be 
•abject  to  military  law ;  their  atattiM  ceased  to  be 
that  of  soldiers  and  became  that  of  civilians, 
sobject  only  aa  to  discipline  to  the  provisions  of 
the  Volunteer  Act  1863,  and  subsequent  statutes 
relating  to  volunteers,  under  none  of  which  could 
the  defendants  justify  their  treatment  of   the 
plaintiff.    It  is,  however,  contended  for  the  defen- 
danta  that^  even  if  this  be  the  true  view,  and  they 
and  the  plaintiff  ceased  to  bd  subject  to  military 
law  after  leaving  the  camp  at  Shomcliffe,  they  are 
entitled  to  immunity  by  the  combined  effect  of 
sects.  41,  45,  and  158  of  the  Army  Act.    I  think 
this  defence  fails  alao.    There  ia  no  doubt  that 
the  charge  of  larceny  committed  during  his  train- 
iog  with  the  regulars  in  the  camp  waa  an  offence 
for  which  he  might  have  been  tried  by  court- 
martial    under    sect.    41;    tJiere   is   no   doubt 
that    his    arrest    by    order    of    Captain  Foot 
when  that  charge  was   preferred  against   him 
was  perfectly  proper  and  legal  under  sect.  45 ; 
and  I  am  inclined  to  think  that,  if  after  his 
arrest  it  had  been  judged  better  that  instead  of 
hemg  tried  by  court  martial  the  plaintiff  should 
be  luinded  over  to  the  local  police  with  the  view 
of  his  bein^  tried  by  the  civil  court,  the  arrest 


might  properly  have  been  continued,  provided 
due  diligence  was  used,  until  he  was  so  handed 
over.    I  understood  the  plaintiff's  counsel  to  be 
vdlling  to  concede  so  much.     But  Captain  Foot 
did  not  adopt  this  course.    He  adopted  the  course 
he  did   with,    no    doubt,    the    best   intentions, 
believing  it  to  be  both  lawful  and  expedient,  and 
in  order   to   prevent   the   inconvenience  which 
might  arise  from  delaying  (as  the  holding  of  a 
comrt-martial  or  the  sending  of  the  parties  con- 
cerned to  Hythe  polic«»-6tation  would  delay)  the 
breaking  up  of  the  camp  and  the  d«*parture  of  the 
plaintiff  and  the  witnesses  for  tbeir  homes  by  the 
special  train  which  had  been  ordered  for  their 
conveyance  from    Shomcliffe.     But  the  course 
which  he  preferred  was  one  for  which  1  can  find 
no  justification  in  any  section  of  the  Army  Act. 
The  provision  of  sect.  158  (1),  upon  which  reliance 
was  placed  for  the  defendants,  appears  to  me  not 
to  afford  any  justification,   for  more  than  one 
reason.      In   the   first  place,   its   sanction   for 
taking  into  and  keeping  in  military  custody,  and 
for  trying  and  punishing  a  person  who  has  been, 
but  has  ceased  to  be,  subject  to  military  law,  i^ 
by  th*i  opening  words  of  the  sub-sectioo,  confined 
to  cases  in  which  "au  offence  under  this  Act 
has    been    committed"   by  that  person.    Here, 
ex  concessiSf  Marks  had,  in  fact,  committed  no 
offence.     One    might,    perhaps,    I    agree,   have 
expected  that  the  sanction  would  have  extended 
to  the  case  of  an  offence  under  the  Act  being 
alleged  to  have  been  committed ;  but  the  words 
as  they  stand  seem  plain  enough.  Even,  however, 
if  the  words  could  be  interpreted  as  they  must  be 
interpreted  in  order  to  avail  the  defendants,  I  can 
find  m  this  section  no  justification  for  that  which 
the  defendants  did  under  Captain  Foot's  order 
when,  after  they  and  he  had  oeased  to  be  subject 
to  military    law,    they  kept  the   plaintiff  as  a 
prisoner  during  a  long  railway  journey  and  a  two- 
mile  march,  not  in  order  that  he  might  be  tried 
by  court  martial,  but  in  order  that  he  might  be 
handed  over  to  the  police  authority,  not  at  the 
place  of  the  alleged  offence,  but  in  a  different 
county  from  that  in  which  it  was  alleged  that  the 
offence  had  been  committed.    I  douot  whether, 
even  if  tbe  plaintiff  and  the  defendants  continued, 
as  Captain  Foot  thought  they  did,  to  be  subject 
to  military  law,  a  detention  of  this  kind  and  for 
this  purpoee  could  be  treated  as  a  proper  exer- 
cise of  the  powers  of  milita^  custody  given  by 
sect.  45  of  the  Army  Act.    The  last  point  taken 
for  the  defendants  was  that,  even  if  the  order 
which  they  obeyed  were  unjustifiable  or  illegal, 
still  it  was  not  obriously  unjustifiable  or  illegal, 
and  the  defendants,  who  were,  at  the  time  when 
it  was  given  by  Captain  Foot,  subject  to  military 
law,  and  bound  to  obey  hia  order  then,  and  simply 
did  what  he  ordered,  ought  not  to  be  held  liable 
for  what  they  did.     The  principles  of  law  appli- 
cable to  a  case  such  as  the  present  I  take  as  they 
are  stated  by  Willes,  J.  in  his  judgment  in  Keigh- 
ley  V.  Bell  (4  F.  &  F.  at  pp.  790,  805)  and  in 
Dawkins  v.  Lord  Bokehy  (lb.,  p.  831).    In  accord- 
ance with  those  principles,  as  I  understand  them, 
I  should  hold  this  to  be  a  good  plea  for  the 
defendants  if  I  were  of  opinion  that  they  and  the 
plaintiff  continued  subject  to  military  law  during 
the  time  of  the  doing  of  the  acts  b^  the  defen- 
dants of  which  tJ^e  plaintiff  complams.    Even  if 
thi   order  was  in  excess  of    the  powers  as  to 
militaiy  custody,  given  by  sect.  45,  it  would  be  an 
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excess  which,  in  my  view,  would  not  be  obvioas 
to  persons  in  the  position  of  the  defendants.  I 
am,  however,  for  thd  reasons  which  I  have  already 
8 rated,  of  opinion  that,  at  the  time  of  the  acts 
complained  of  neither  the  plaintiff  nor  the  defen- 
dant were  subject  to  military  law,  and,  in  ac- 
cordance with  the  law  as  laid  down  by  Willes,  J. 
in  the  cases  to  which  I  have  referred,  I  must 
decide  that  this  defence  also  falls.  I  give  ja<l la- 
ment for  the  plaintiff  for  the  amoont  of  the 
damages  fixed  by  the  jary. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff,  H.  W.  L.  B,  Lathom, 
Solicitor  for  the  defendants,  /.  N".  Mtucm  and 
Co.f  for  Sworder  and  Longmore,  Hertford. 


Jan.  12, 20,  and  25, 1898. 

(Before  Day,  Lawbakce,  and  Wright,  JJ.) 

The  Busklet  Co-operative  Society 
V.  Pickles,  (a) 

River — Rights  of  riparian  owners — Curtailment 
of  hy  statute — Arching  over  stream — Girder — 
**  Building,  erection,  or  thing  over  the  6«<i" — 
Burnley  Borough  Im/provAment  Act  1871  (34  S 
35  Vict.  c.  cliv.),  ss.  134,  135 — Burnley  Borough 
Improvement  Act  1883  (46  &  47  Vict.  e.  Ixxvii.), 
s.  46. 

By  sect.  135  of  the  Burnley  Borough  Improvement 
Act  1871,  **if  any  building,  erection,  or  thing 
has  been  built,  erected,  or  placed  in  or  on  the 
sides  of  either  the  Brun  or  Calder  and  within 
15ft.  from  the  centre  thereof  the  corporation 
can  summon  the  owner  or  builder  before  the 
justices,  who  shall  order  the  same  to  be  rem,oved 
and  can  inflict  penalties.  By  sect.  135  **  nothing 
in  this  Act  contained  shall  prevent  the  owners  of 
land  adjoining  the  said  streom^n  from  arching 
over  the  same,  provided  always  that  the  span  of 
such  arch  shall  be  not  less  than  dOft.,^*  and  a 
certain  space  was  to  be  left  under  such  arch. 

By  sect.  46  of  the  Burnley  Borough  Improvemsnt 
Act  1883,  "  notvyithstanding  anything  in  the  Act 
of  1871  contained,  every  building,  erection,  or 
thing  .  .  .  built,  erected,  or  placed  above  the 
bed  .  .  .  shall  be  so  built,  erected,  or  placed 
as  to  leave  a  clear  space  between  such  building, 
erection,  or  thing  and  any  building,  erection,  or 
thing  in  or  on  the  opposite  side  of  such  respective 
river  of  not  less  than  30/if.,"  and  if  this  is  not 
complied  with  the  owner  or  person  erecting  can 
be  summoned  by  the  corporciion. 

The  appellants,  who  were  the  owners  of  both  sides  of 
the  river,  placed  across  the  river  an  iron  girder, 
which  was  the  first  of  several,  on  one  half  of 
which  girders  they  proposed  to  make  a  carriage' 
way.  They  were  summoned  for  unlawfully 
erecting  this  girder  and  not  leaving  a  space 
between  such  girder  and  a  building  on  the  side 
of  the  river  of  not  less  than  SOft. 

The  magistrates  held  that  sect.  136  of  the  Act  of 
1871  was  superseded,  and  that  this  was  a  build' 
ing,  erection,  or  thing  placed  above  the  head  of 
the  waterway. 

Held  (diseentiente  Lau)rance,  J.),  that  the  view  of 
the  magistrates  was  cotrect,  and  that  this  was 
in  contra/oention  of  sect.  46  of  the  Act  of  1883, 
sect.  135  not  being  applicable,  but  that  so  far  as 

(a)  Reported  by  W.  DS  B.  Hsubkkt,  Esq.,  Bftrrieter-ftt-Law. 


sect.  46  w<M  inconsistent  with  sect.  135,  it  must 
be  taken  to  override  or  limit  the  earlier  seetitm. 
Also  that  the  words  ** above  the  bed^  meant 
"  over  the  bed." 
Per  Wright,  J. :  It  W€U  very  doubtful  whether  thit 
was  arching  at  aU. 

Care  stated  by  justices  of  Bamley,  in  the  oonnij 
of  Lancaster. 

At  a  petty  sessions  holcien  at  Bamley  for 
ih<4  borough,  on  the  19th  M»iy  1897,  an  infurma- 
tion  preferred  under  sect.  46  of  the  Bnroley 
Borough  Improvement  Act  1883,  by  George 
Henry  Pickles,  the  surveyor  for  and  acting  on 
behalf  of  the  Corporation  of  Burnley  (hereinafter 
called  the  respondent)  against  the  Burnley  Eqnit- 
ab'e  Co-operative  and  Industrial  Society  Limited 
(hereinafter  called  the  appellants)  char$ring  that 
they,  the  appel'ants,  on  the  23rd  April  1897  wirhin 
the  borough  unlawfully  did  erect  an  iron  girder 
above  the  bed  of  the  river  Calder,  and  did  not 
leave  a  certain  space  between  such  iron  girder 
and  a  certain  buildins  on  the  opposite  side  of 
such  river  of  not  less  uian  thirty  feet,  was  heard 
and  determined  (the  parties  respectively  being 
then  present),  and  upon  such  hearing,  the  appel- 
lants not  having  satisfied  the  justices  that  the 
iron  girder  was  not  in  contravention  of  the  pro- 
visions of  the  statute,  were  ordered  to  remove  the 
iron  girder  within  one  month  from  the  date  of 
our  order,  and  pay  the  respondent's  costs. 

Upon  the  hearing  of  the  information  it  was 
proved  or  admitted  and  found  as  a  fact : 

(a.)  That  a  plan  showing  an  intention  on  the 
part  of  the  appellants  to  arch  or  cover  over  hj 
mcHus  of  iron  girders  thrown  across  the  river, 
with  iron  joists  and  concrete  floor  bounded  bv  an 
iron  railing  fence  over  one  half  of  the  nver, 
extending  from  Hammerton -street  Bridge  to  a 
yard  in  the  rear  of  the  appellants'  central  fttorea, 
and  co-extensive  with  the  appellants'  premises  on 
the  east  or  north-east  side  of  the  river,  was 
laid  by  the  appellants  before  the  Improvement 
oomm  ttee  of  the  Burnley  Corporation  on  the 
10th  Dec  1896,  and  disapproved  oy  them. 

(6.)  That  the  appellants  were  the  riparian 
owners  on  both  sides  of  the  river  and  of  the 
premises,  and  that  it  was  the  intention  of  the 
appellants  to  place  or  fix  seven  iron  girders  across 
the  river  on  their  own  premises,  as  shown  on  the 
plan,  for  the  purpose  of  arching  or  covering  over 
one-half  of  the  river  for  a  cart  or  carriage-way, 
bounded  b^  an  iron  railing  fence  on  the  outer  side 
5  feet  3  inches  high  from  H4.mmerton-street 
Bridge  to  the  yard  of  the  appellants  in  the  rear 
of  their  central  stores,  but  that  the  appellants 
did  not  intend  to  erect  any  other  thing  upon  or 
over  the  girders. 

,  (c.)  That,  on  the  23rd  April  1897  the  appeUants 
began  to  execute  the  works  by  placing  upon  their 
own  land  an  iron  girder  stretching  across  the  hed 
of  the  river  Calder,  and  extending  from  the  wait 
on  one  side  of  the  river  to  the  wall  on  the  oppoei^ 
side  thereof. 

It  was  contended  on  behalf  of  the  respondents 
(1)  that  the  iron  eirder  so  placed  by  the  appel* 
lante  as  aforesaid  for  the  purposes  aforesaid  WM 
a  building,  erection,  or  thing  built,  erected,  or 
placed  alK>ve  the  water-way  of  the  river  within 
sect.  46  of  the  Burnley  Borough  Improvement 
Act  1883 ;  (2)  that  the  placing  of  the  iron  girder 
across  the  river -for  the  purpose  of  the  proposed 
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works  was  not  an  arching  over  of  the  river  within 
the  meaning  of  sect.  135  of  the  Ba^ej  Boroagh 
Improvement  Aot  1871,  assuming  the  section  to 
be  still  in  force ;  and  (3)  that  sect.  135  of  the 
Bomlej  Boroagh  Improvement  Act  1871  is  super- 
seded and  rendered  inoperative  bj  sect  46  of  the 
Bnmlej  Borough  Improvement  Act  1883. 
It  was  contended  on  the  part  of  the  app^'llants 

(1)  that  the  freehold  of  the  river  bed  was  vested 
in  the  appellants,  who  had  all  the  rights  of 
riparian  owners  except  where  limited  bj  statute ; 

(2)  that  sect.  135  of  tbe  Act  of  1871,  which  they 
alleged  was  still  in  force  expressly  reserved  the 
rights  of  riparian  owners  to  arch  over  a  river; 
(3j  that  sect.  46  of  the  Act  of  1883  did  not  in 
terms  or  bj  implication  repeal  sects.  134  and  135 
of  tbe  Act  of  1871.  As  to  sect.  135  it  was  left 
vhollj  untouched,  sect  134  being  the  section 
amended  or  altered  by  sect.  46 ;  (4)  that  the  arch 
or  cover  proposed  to  be  erected  over  the  river  bj 
the  appeUanta  as  shown  on  the  plan  marked  A.  is 
not  a  **  building,  erection,  or  thing,"  within  the 
meaning  of  sect.  134  of  the  Act  of  1871,  or 
sect  46  of  the  Act  of  1883 ;  (5)  that  the  words 
**  erection  or  thing  "  mu-t  be  taken  ejusdem  generis 
with  the  word  "  building,"  and  do  not  include  an 
arch  or  covering  over  the  river. 

The  justices  were  of  opinion  that  sect.  135  of 
the  Act  of  1871  was  superseded  bj  sect.  46  of  the 
Act  of  1883,  and  that  the  construction  was  a 
bailding,  erection,  or  thing,  built,  erected,  or 
placed  above  the  bed  or  water-way  of  the  river 
within  the  meaning  of  sect.  46  of  the  A.ct  of  1883, 
and  the  appellants  having  failed  to  satisfy  us  that 
the  same  was  not  a  contravention  of  the  provi- 
uons  of  the  section  they  ordered  them  to  remove 
the  same  within  the  space  of  one  month  from  the 
date  of  our  order  and  to  pay  the  respondents' 
costs. 

The  questions  of  law  upon  which  this  case  is 
itated  for  the  opinion  of  the  court  are:  1. 
Whether  sect.  135  of  the  Burnley  Borough  Im- 
provement Act  1871  is  superseded  by  sect.  46  of 
the  Bomley  Borough  Improvement  Act  1883. 
2.  Whether  the  justices  were  right  in  holding 
that  the  iron  girder  being  erected  for  the  pur- 
poses of  the  proposed  works  is  a  '*  building, 
election,  or  thing,"  built,  erected,  or  placed  above 
the  bed  or  water-way  of  the  river  within  the 
meaning  of  sect.  46  of  the  Act  of  1883. 

By  the  Burnley  Borough  Improvement  Act 
1871  (34  A  35  Vict.  c.  cliv.),  s.  134 : 

If  amy  bmldiog,  ereotion,  or  thing  has  been  bnilt, 
eneted,  or  plaoed  in  or  on  the  sides  of  either  the  Bmn 
or  the  Calder,  and  within  fifteen  feet  from  the  centre 
thereof  reapeotively,  einoe  the  first  day  of  January,  one 
tiMMuaad  eight  hundred  and  fiftj-fonr,  or  if  any  person 
it  107  time  hereafter,  bnild,  erect,  or  plaoe,  or  cause  to 
be  bnilt,  erected,  or  plaoed,  any  building,  erection,  or 
thing  within  such  fifteen  feet,  the  Corporation  shall 
ouae  such  person,  or  the  owner  of  such  building,  erec- 
tion, or  thing  to  be  summoned  before  two  jasticea  to 
ibow  cause  why  such  building,  erection,  or  thing,  should 
Bot  be  removed,  and  if  such  person  or  owner  fail  to 
•ppesr  aooording  to  the  summons,  or  to  satisfy  the  justices 
that  Buoh  building,  erection,  or  thing  is  not  in  contra- 
vestion  of  the  provisions  of  this  section,  the  justices 
■hsQ  order  such  person  or  owner  to  remove  the  same 
within  a  time  to  be  specified  in  tbe  order,  not  exceeding 
«M  month  after  the  date  thereof,  and  shall  also  order 
bia  to  pay  to  tbe  corporation  their  reasonable  costs  in 
the  premiees,  to  be  ascertained  by  the  justices  and 
■peeiflsd  in  ths  order,  and  if  suoh  person  or  owner  dis- 


obey such  order  be  shall  forfeit  a  sum  not  exceeding  ten 
pounds,  and  a  further  sum  not  exceeding  forty  shillings 
for  every  day  during  which  his  default  continues,  and  the 
Crorporation  may,  on  such  default,  if  they  think  fit 
(without  prejudice  to  any  such  pezialties)  do  the  work 
required  by  the  order,  and  recover  tbe  expenses  thereof 
as  damages  from  the  person  or  owner  in  default. 

By  sect.  135 : 

Nothing  in  this  Act  contained  shall  prevent  the 
owners  of  lands  adjoining  the  streams  from  arching  over 
the  same.  Provided  always,  that  the  span  of  each  such 
arch  shall  not  be  of  a  less  width  than  thirty  feet  and 
the  height  of  each  arch  shall  not  be  less  than  ten  feet, 
measuring  from  the  bed  of  the  stream,  and  the  sectional 
area  of  each  arch  shall  not  be  less  than  two  hundred 
and  twenty  square  feet,  measuring  from  the  bed  of  the 
stream,  unless  with  the  consent  of  the  corporation  in 
each  caee. 

By  the  Burnley  Borough  Improvement  Act 
1883  (46  &  47  Yict  c.  Ixxvii.),  s.  46  : 

Notwithstanding  anything  in  the  Aot  of  1871  con- 
tained, every  budding,  erectioo,  or  thing  (not  being 
a  pipe  sewer  laid  or  constructed  with  the  consent  of  the 
corporation  horizontally  in  or  under  or  acroes  the  bed  of 
the  river)  built,  erected,  or  plaoed  abo?e  the  bed  or 
waterway,  or  in  or  on  the  sides  of  the  rivers  Bum  or 
Calder  respectively  shall  be  so  built,  erected,  or  placed 
as  to  leave  a  dear  space  between  such  building,  erection, 
or  thing,  and  any  other  building,  erection,  or  thing  in  or 
on  the  opposite  side  of  such  respective  river  of  not  less 
than  thirty  feet,  and  if  any  person  at  any  time  hereafter 
build,  ereot,  or  plaoe,  or  cause  to  be  built,  erected,  or 
plaoed,  any  building,  erection,  or  thing  within  such 
thirty  feet,  the  corporation  shall  cause  such  person,  or 
the  owner  of  such  building,  erection,  or  thing,  to  be 
summoned  before  two  justices  to  show  cause  why  such 
building,  erection,  or  thing  should  not  be  removed,  and 
if  such  owner  or  person  fail  to  appear  aooording  to  the 
summons,  or  to  satisfy  tbe  justioes  that  suoh  building, 
erection,  or  thing  is  not  in  contravention  of  the  pro- 
visions of  this  section,  the  justices  may  order  such 
person  or  owner  to  remove  the  same  within  a  time  to  be 
specified  in  the  order  not  exceeding  one  month  after  tbe 
date  thereof,  and  to  pay  to  the  corporation  their  reaaon- 
able  costs  in  the  premises  to  be  asoertaioed  by  the 
justioes  and  specified  in  the  order,  and  if  such  person  or 
owner  disobey  suoh  order  he  shall  forfeit  a  sum  not 
exoeeding  ten  pounds,  and  a  further  sum  not  exceeding 
forty  shillings  for  every  day  during  which  his  default 
continues,  and  the  corporation  may  on  suoh  default  if 
they  think  fit  (without  prejudice  to  any  suoh  penalties) 
do  the  work  required  by  the  order,  and  recover  the 
expenses  thereof  as  damages  from  the  person  or  owner 
in  default. 

Bawen  Bawlande,  Q.O.  and  Lincoln  Reed  for  the 
appeHante. — The  appeilante  are  the  riparian 
owners  of  both  sides  of  the  river.  Frimd  facie 
they  could  do  as  they  chose,  but  their  righte  are 
controlled  by  sect.  134,  but  certfun  rishts  are 
reserved  by  sect.  135.  In  these  Burnley  Acts 
where  anything  is  intended  to  be  repealed,  it  is 
done  in  express  words.  There  is  no  express 
limitation  or  repeal  by  sect  46.  It  leaves  the 
former  sections  precisely  as  they  were.  This 
bridse  does  not  come  within  the  word  "  thing  " 
which  follows  '*  building  erection,"  and  so  must  be 
ejuedem  aeneris.  If  sect.  46  is  held  to  repeal 
sect.  134  \}j  implication,  it  cannot  and  does  not 
touch  sect.  135. 

BhM,  Q.C.  and  W,  Macken»ie  for  the  respon- 
dent.— What  your  Lordships  have  to  consider  is 
whether  sect.  135  is  superseded  by  sect.  46 ;  not 
repealed,  but  merely  rendered  inoperative.  Sect. 
135  allows  the  oppoaite  owner  or  owners  to  arch 
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over.  If  it  is  nnsuperseded,  we  must  oonfider 
what  thej  propose  to  do  now.  These  seven  iron 
girders  are  not  to  join  the  premises  of  the  appel- 
lants, but  are  to  extend  their  premises  from  one 
side.  Sect.  46  unqaestionably  extends  sect.  134, 
viz., "  Nothinic  fehall  be  placed  above."  We  con- 
tend that  that  means  **  over.'*  All  that  can  be 
placed  there  is  a  sewer  pipe. 

Day,  J. — I  am  very  sorry  in  this  case  I  have 
come  to  a  different  conclusion  to  that  at  which 
my  brother  has  arrived,  and  the  only  thin^  which 
makes  me  doubt  whether  the  construction  I  have 
been  able  to  put  upon  the  statute  is  correct  is, 
that  it  is  not  agreed  in  by  my  brother  Lawranoe. 
Such  as  it  is  I  must  (pve  it.  I  am  of  opinion  that 
the  appellants  have  failed  in  this  appeal,  and  that 
the  respondents  are  entitled  to  our  judgment.  It 
appears  that,  in  1871,  a  Bill  was  intr<^uced  into 
Parliament  and  passed  for  the  improvement  of  the 
borough  of  Burnley,  and  that  BUI  contained  two 
sections,  the  provihions  of  which  are  material  to 
the  question  raised  before  us.  Sect.  134  provides : 
"If  any  building,  erection,  or  thing  has  been 
built,  erected,  or  placed  in  or  oa  the  sides  of  either 
the  Brun  or  the  Galder,  and  within  fifteen  feet 
from  the  centre  thereof  respectively "  (since  a 
certain  date  which  is  given  in  1854),  "  or  if  any 
jyenon  at  any  time  hereafter  build,  erect,  or  place, 
or  cause  to  be  built,  erected,  or  placed,  any  build- 
ing, erection,  or  thing  within  such  fifteen  feet,  the 
corporation  shall  cause  such  person  or  the  owner 
of  such  building,  erection,  or  thins  to  be  sum- 
moned before  two  justices  '* ;  and  ^en  there  are 
provisions  inflicting  certain  penalties  and  powers 
to  order  the  removal  of  the  things  put  up.  At 
any  time,  therefore,  it  was  evident  «vhat  they  con- 
templated was  the  preservation,  in  the  interests 
of  tne  inhabitants  of  the  borough,  of  the  river 
clear  to  the  extent  of  fifteen  feet  from  the  centre. 
The  Act  also  contained  a  provision  by  sect  135 
(the  next  section)  to  the  effect  that  nothing  in  the 
Act  contained  should  deprive  (as  has  been  said  by 
counsel)  riparian  proprietors  of  their  common  law 
rights  of  building  over  the  river,  provided  they 
did  not  interfere  with  the  quality  or  quantity  of 
the  water — they  were  reserved  the  liberty  of  con- 
necting the  two  sides  of  the  river  where  they 
happened  to  be  owners  of  the  two  sides — they 
were  to  be  at  liberty  to  conn»'ct  the  two  sides,  and 
to  build  over  the  river  to  that  extent  and  no 
further,  because  the  Act  contained  this  se<^tion : 
"  Nothing  in  this  Act  shall  prevent  the  owners  of 
lands  adjoining  the  said  streams  from  arching 
ovf-r  the  same :  provided  always  that  the  span  of 
each  such  arch  shall  not  be  of  a  less  width  than 
thirty  feet  and  the  height  of  each  such  arch  shall 
not  be  less  than  ten  feet,  measuring  from  the  bed 
of  the  stream,  and  the  sectional  area  of  each  arch 
shall  not  be  less  than  220  square  feet,  measuring 
from  the  bed  of  the  stream,  unless  with  the  consent 
of  the  corporation  in  each  case."  If  I  understand 
rightly,  the  contention  on  behalf  of  the  appellants 
is,  that  the  section  which  I  have  just  read  has 
not  been  repealed  but  still  remains  in  full  force, 
and  that  tney  are  at  liberty  to  exercise  their 
rights  under  it.  That  is  their  rights  at:  common 
law,  qualified  by  the  limitations  put  upon  such 
common  law  rights  by  this  section.  On  behalf  of 
the  corporation  it  is  contended  that  this  section 
is  no  longer  in  force  or  available  to  the  appellants 
under  the  circumstances  in  which  they  are  placed. 
I  must  take  into  consideration  not  merely  the 


sections  of  the  Act  but  also  the  width  of  the  rifer 
at  this  particular  point.  Now,  it  is  agreed  between 
counsel  that  the  width  of  the  river  at  the  poiot 
in  question  is  thirty  feet,  which  is  a  very  material 
oonsidercition  in  answering  the  first  question  pnt 
to  ua,  namely,  as  to  whether  the  section  I  hare 
just  read,  sect.  134  of  the  Act  of  1871  is,  or i^  not 
repealed,  for  all  purpose's  practically,  by  the 
section  of  the  Act  to  which  I  am  now  adling 
attention,  and  I  cannot  answer  that  question  in 
any  other  way  than  by  saying  in  some  cases  it 
may  be  repealed.  I  give  no  opinion  upon  that 
subject,  but  I  do  say  it  is  not  rep«>aled,  bat  it 
is  not  operative  in  this  particular  case.  I 
give  no  opinion  as  to  whether  there  is  a 
repeal  or  as  to  whether  there  is  no  repeal, 
beK»iu  e  it  is  a  matter  immaterial  to  ikAs 
question.  Now,  the  next  and  most  material 
Act  to  which  I  have  to  refer  is  the  Act  of  18dS. 
This  is  an  Act  for  the  general  improvement 
of  the  borough  of  Burnley  for  the  CN^efit  of 
the  town  and  inhabitants  of  the  borough;  and 
amongst  other  things  I  presume  the  corporation 
thought  it  desirable  to  have  the  streets  of  a  par- 
ticular widt  h.  They  certainly  seem  to  have  desired 
to  have  the  waterway  of  the  river  of  a  certain 
width,  and  if  it  was  of  that  width  it  would  effect 
the  object  of  k*>eping  the  houses  apart,  indeed, 
not  only  keeping  the  houses  apart,  but  it  would 
prevent  building  over  the  river  in  any  way  so  as 
to  block  it  or  obstruct  the  free  current  of  air  np 
and  down,  which  would  be  of  course  a  desirable 
thing,  with  the  dense  population  to  be  found  in  and 
about  Burnley.  They  wanted  to  secure  not  only 
that  any  new  streets  should  be  of  a  certain  width, 
but  that  the  waterway  existing  there  should  be  kept 
a  certain  width — about  the  standard  width  of  the 
river.  Now,  the  previous  Act  to  which  I  have  just 
called  at^tentioQ  provided  by  i>ect.  135  that  the  in- 
habitants who  had  proprietary  rights  on  both  sides 
of  the  river  should  be  at  liberty,  notwitbstandini( 
anything  in  that  Act  contained,  to  connect  the  two 
bunks  of  the  river,  of  course,  both  sides  bdng  their 
own  freehold  property,  by  an  archway,  provided 
that  the  archway  allowed  sufficient  clearance  for 
the  flood  waters  and  so  on.  The  archway  was  to 
be  of  a  certain  height  above  the  water  so  as  to 
allow  a  certain  freedom  of  space  for  the  water 
according  to  the  floods  that  pass  down.  There* 
fore,  they  were  limited  with  reerard  to  the  span  of 
the  area,  and  also  limited  with  regard  to  having 
the  arch  of  a  certain  height  above  the  waterway. 
The  appellants  in  this  case  seem  to  have  thought 
that  according  to  the  combined  construction  of 
these  two  Acts  they  were  permitted  to  use  their  old 
common  law  rights,  and  that  they  might  in  some 
way  or  other  connect  the  two  banks  of  the  liver, 
and  they  had  prepared  a  scheme,  which  I  under- 
stand has  not  been  carried  out  by  arrangement 
between  the  parties,  for  carrying  across  the  riv«-r 

firders.  Upon  these  girders  to  a  certain  extent — 
5ft.  or  so — they  propose  to  raise  a  coverin«,  and 
did  propose  at  one  time  to  raise  a  structure  or 
building,  but  eventually  on  the  interference  of  the 
local  authority  they  withdrew  that  scheme  of 
putting  a  building  or  house  on  the  girders,  and 
proposed  merely  to  cover  over  the  girders  and 
tben  use  the  space  so  acquired  for  the  purpose  of 
a  shop  or  house  or  busine(S  on  one  side  of  the 
river.  But  th*«y  did  not  propose,  and  do  not 
propose  as  I  understand,  to  put  anything  across 
the   river   except   which  is  represented  by  tbe- 
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K'rdera  which  thej  intended  to  oarrj  from  one 
ink  of  the  river  to  the  other  hank,  where  they 
poness  freehold.  Tbej  propose  to  coonect  as 
th^  lawf  ollj  might — at  common  law  undoubtedly 
— the  two  sides  of  the  river  on  which  they  were 
riparian  owners  of  each  bank,  and  they  propose, 
notwithstanding  the  Act  of  1871  and  the  Act  of 
1883,  to  connect  the  two  hanks  of  the  river.  For 
patting  one  girder  across  the  river,  I  believe 
they  were  summoned,  and  in  pursuance  of  a  very 
reasonable  arrangement  with  the  local  authorities 
they  stayed  their  hands  and  merely  carried  that 
one  girder  across  which  was  sufficient  to  raise 
this  question.  The  appellants  were  summoned 
before  the  magistrates  for  a  breach  of  the 
Acts  to  which  I  have  called  attention,  and 
Were  fined.  From  that  decision  this  appeal  has 
been  lodged,  and  it  is  for  us  to  determine 
the  second  question  which  has  been  raised, 
namely,  whether  this  is  a  violation  of  the  Act — 
whether  the  magistrates  were  right  in  holding 
that  the  iron  girder  was  "  a  building,  erection,  or 
thing  built,  erected,  or  placed  across  the  bed  or 
waterway  of  the  river,''  as  provided  in  the  Act  of 
1883.  I  should  myself  have  thought  there  was  no 
doobt  whatever  here  that  the  word  "above" 
applied  to  theee  gprders  means  above  the  waterway. 
JSio  doubt  that  is  a  question  that  becomes  impor- 
tant when  we  come  to  consider  the  46th  section  of 
the  Act  of  1883.  The  section  begins  by  providing : 
"Notwithstanding  anything  in  the  Act  of  1871 
contained,  every  building,  erection,  or  thing  (not 
basing  a  pipe  sewer  laid  or  constructed  witn  the 
consent  of  the  corporation  horizontally,  in,  or 
under,  or  across  the  bed  of  the  river),  built, 
erected,  or  placed  above  the  bed  or  waterway,  or 
in  or  on  the  sides  of  the  rivers  Brun  and  Galder 
respectively,  shall  be  so  built,  erected,  or  placed 
as  to  leave  a  dear  space  between  such  building, 
erection,  or  thing,  and  any  building,  erection,  or 
thin?  in  or  on  the  opposite  side  of  such  respective 
river  of  not  less  than  thirty  feet."  Then  the 
Act  goes  on  to  provide  that  if  anyone  should 
pat  buildings  on  the  side  of  the  river — ^if  they 
should  put  any  buildings  over  the  river  or  on  the 
sides  ox  the  river,  those  buildings  so  erected*' 
shall  be  so  built,  erected,  or  placed  as  to  leave 
a  clear  space  between  such  building,  erection, 
or  thing  and  any  building,  erection,  or  thing 
in  or  on  the  opposite  side  of  such  respective 
— which  secures  that  they  should  not  only  not 
block  up  the  bed  of  the  river  but  that  they  should 
not  throw  out  buildings  such  as  you  see  in  some 
places,  whether  they  are  shelves  or  balconies  upon 
which  buildings  might  be  placed.  They  must  not 
extend  their  buildings  so  as  to  come  within 
thirty  feet  of  the  buildings  on  the  opposite  side. 
If  there  are  places  where  there  are  no  buildings 
on  the  opposite  side  of  the  river  they  might  do  it ; 
but  where  there  were  buildings  on  the  opposite 
side  of  the  river  they  must  take  care  to  avoid 
putting  up  anything  on  this  side  of  the  river 
which  should  come  within  thirU^  feet  of  any 
building  on  the  opposite  side.  Now  that  seems 
to  me  to  be  the  gist  of  the  Act  of  Parliament,  and 
so  far  as  it  interferes  with  the  arching  of  the 
river,  they  must  not  put  anything  in  the  nature 
of  an  arch  coming  within  thirty  feet  of  the  build- 
ings on  the  other  side.  It  seems  to  me,  therefore, 
that  these  girders  being  put  from  one  side  of  the 
river  to  the  opposite  side  of  the  river  have  been 
put  there  in  excess  of  the  rights  which  existed,  and 
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that  they  must  be  removed  altogether  because  the 
shortening  of  them  would  be  no  good  in  this  ]^ar- 
ticular  case.  In  reply  to  the  first  question, 
althoueh  it  is  not  relevant  to  this  case,  I  say  that 
the  ld5th  section  is  not  applicable  to  this 
particular  case.  I  do  not  say  anything  at  all 
about  whether  it  has  been  rep^ed  or  not.  It  may 
not  have  been  repealed  where  the  river  is  wider 
and  where  there  are  no  houses  on  the  opposite 
side ;  about  that  I  say  nothing.  It  is  sufficient 
for  me  to  answer  the  second  question  put  in 
favour  of  the  respondents  and  to  give  the  quali- 
fied answer  which  I  do  give  with  reference  to  the 
third  question. 

Lawsakcb,  J. — The  main  questi'^n  on  which 
the  whole  case  turns  is,  whether  sect.  135  of  the 
Act  of  1871  is  repealed  by  sect.  46  of  the  Act  of 
1883.  The  first  Act  was  the  Act  of  1871,  and  by 
that  Act  sect.  134,  which  was  the  section  for 
preventing  encroachments  on  the  rivers  Brun 
and  Calder,  it  was  enacted:  [reads  it.]  The 
object  there  was  undoubtedly  to  preserve  a  river 
thirty  feet  wide.  That  was  one  of  the  objects  of 
that  part  of  the  Borough  Improvement  Act  that 
there  shall  alwf^s  be  throughout  the  length  of 
the  river  thirty-feet,  that  is  to  say  nothing  shall 
come  within  fifteen  feet  of  the  centre.  I  suppose  it 
was  considered  that  the  words  "  the  centre  of  the 
river  *'  were  somewhat  ambiguous ;  and  afterwards 
by  the  next  Act  I  think  I  am  right  in  saying  that 
instead  of  saying  fifteen  feet  from  the  centre  of 
the  river  from  either  side,  it  f>aid  it  should  not  be 
within  thirty  feet  of  buildings  on  the  opposite 
side,  so  reducing  the  width  of  the  river.  It  might 
be,  for  instance,  that  the  river  would  not  be 
fifteen  feet  from  the  cenire  to  either  side.  But 
that  clearly  was  the  object  of  both  these  statutes : 
to  preserve  the  river  of  thirty  feet  in  width. 
Then  came  sect.  135  which  preserved  to  owners  the 
rights  they  would  have  before,  "Nothing  in 
this  Act  contained  shall  prevent  the  owners 
of  lands  adjoining  the  said  streams  from  arch- 
ing over  the  same,"  that  is  to  say  the  owners 
of  lands  oppoJte  and  adjoining  the  said  stream, 
*'  Provided  always,  that  the  span  of  each  such  arch 
shall  not  be  of  a  less  width  than  thirty  feet " — 
and  so  forth,  providing  the  archway  shall  be  so 
many  soperficial  feet,  '*  the  sectional  area  bt  eifch 
arch  shall  not  be  less  than  220  square  feet 
measuring  from  the  bed  of  the  stream."  That 
is  the  state  of  things  in  1871.  Then  came 
the  Act  of  1883.  Sect.  46  is:  [reads  it.]  Now 
it  is  argued  on  behalf  of  the  respondent  that 
sect.  46  nas  repealed  sect.  135,  and  that  after  the 
passing  of  the  Act  of  1883  no  person  had  a  right 
to  bridge  over  the  river  in  the  way  pointed  out  by 
sect.  135.  I  cannot  come  to  the  conclusion  that 
sect.  135  has  been  repealed.  I  do  not  believe  myself 
that  the  words  "placed  above  the  bed  or  waterway" 
mean  placed  over  the  bed  or  watenvay.  "  Above" 
in  thid  sect.  46  means  "  above "  in  the  sense  of 
being  higher.  I  say,  living  a  mile  away  from  the 
Thames,  that  I  am  sixty  or  eighty  feet  above  the 
Thames.  Directly  you  get  above  the  waterway, 
not  above  it  in  the  sense  of  being  over  it  but 
higher  than  it,  that  is  all  it  means.  If  if  does  not 
mean  that,  it  drives  you  to  this — and  Mr.  Shoe 
admitted  it  in  the  agreement — that  if  you  could 
by  this  Act  build,  erect,  or  place  above  the  bed  or 
waterveay — ^if  you  put  anything  over  the  river— 
you  must  not  put  it  within  thirty  feet  of  any 
building  on  the  other  side.    So  that  if  a  man  had 
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a  buildiDff  upon  any  part  of  the  other  side  of  the 
bank  of  tne  river,  that  is  to  aay,  within  the  Jimit 
of  thirty  feet  from  a  boilding  on  this  side  of  the 
liver,  you  mis^ht  do  it  if  yon  remove  the  building 
opposite  and  take  it  tnirty  feet  back.  The 
oDject,  I  take  it,  of  the  two  aections  of  the  Acts 
of  1871  and  1888,  is  the  very  laudable  and 
proper  one  of  keeping,  notwithstanding  what 
the  private  riehte  may  be,  the  river  op^n  for 
thirty  feet.  That  has  been  done,  and  in  my 
opinion  there  still  remains  the  tight  of  persons 
who  are  owners  of  land  on  both  sides  of  the  river 
to  use  the  provisions  of  sect.  135,  and  to  bridge 
over  the  river,  no  matter  how :  whether  by  an 
arch  or  whether  it  is  a  girder,  I  think  they  have  a 
perfect  right  to  do  that  in  thid  case.  1  am  of 
opinion,  therefore,  that  the  appellants  are  right, 
and  are  entitled  to  our  judgment. 

Wbioht,  J. — After  carefully  considering  what 
my  brothers  have  said,  this  seems  to  me  a  matter 
of  great  difficulty.  We  are  all  agreed  that  there 
is  no  repeal  of  sects.  134  or  135  of  the  original 
Act  by  sect.  46  of  the  Act  of  1883,  but  there  may 
be  a  limitation  of  those  sections  by  the  Act  of 
1883.  The  object  of  the  ear]i**r  Act  was  by  sect. 
134  to  restiict  the  rights  of  p**r8on8  to  build 
within  a  certain  distance  of  the  centre  of  the 
river.  The  object  of  sect.  135  appears  to  me  to 
have  been,  that  any  person  who  owned  land  on 
both  sides  of  the  river  Brun  should  have  the 
right  reserved  to  him  of  maintaining  communi- 
cdtion  bet«reen  one  side  and  the  other  in  order  to 
prevent  what  is  called  severance.  The  objtnst  of 
ttect.  46  was  to  prevent  the  river  being  so  built 
upon  both  sides  as  that  it  should  become  in  effect 
a  tunnel  at  any  place.  Now  what  effect  ought  to 
be  given  to  these  varying  provisions  in  the  46th 
section  of  the  Act  of  1883  P  The  matter  dealt 
with  is  a  building,  erection,  or  thing.  I  think 
this  is  a  building,  erection,  or  thing.  I  do  not  see 
any  reason  for  limiting  it  so  as  to  prevent  its 
operating  in  relation  U>  anything  which  might 
obstruct  or  cover  the  river.  I  think  also  that  the 
words  '*  above  the  bed  or  waterway  "  mean,  or  at 
any  rate  include,  "over"  the  bed  or  waterway. 
Then  the  section  prohibits  the  future  erection  of 
any  building,  erection,  or  thing  over  the  river,  so 
as  to  be  within  thirty  feet  of  any  building,  erec- 
tion, or  thing  on  the  opposi  e  side.  In  the  pre- 
sent case  it  seems  to  me  that  the  facts  bring  it 
within  sect.  46,  and  the  remaining  question  is 
wDether  that  section  overrides  sect.  135  of  the 
earlier  Act.  For  myself  it  seems  to  me  that 
unless  you  read  the  words  "notwithstanding  any- 
thing in  the  Act  of  1871  contained  "  as  referring 
to  sect.  135  as  well  as  to  sect.  134  you  cut  down 
the  natural  meaning.  I  think,  therefore,  that  to 
the  extent  that  the  two  sections  are  inconsistent, 
sect.  46  does  limit  or  override  sect.  135  of  the 
earlier  Act.  The  effect  of  it  is  so  far  as  I  under- 
stand the  section,  that  an  archway  over  the  river 
may  still  be  built  where  the  land  on  both  sides  is 
owned  by  one  person,  but  the>e  must  be  thirty 
feet  clear  on  the  further  side  of  th*)  arch  reckon- 
ing I  should  say,  although  the  section  is  very 
obscure,  from  the  piera  or  supports  of  the  bridge 
on  the  further  side.  It  seems  to  me  that  the 
intention  is  this,  inasmuch  as  the  person  who  owns 
both  sides,  if  he  wants  to  have  a  bridge  can  clear 
the  land  on  the  further  side,  so  as  to  leave  a  space 
of  thirty  feet  outside  the  bridge.  I  desire  to  add 
this,  although  the  question  is  not  raised  in  the 


case.  1  very  much  doubt  whether  what  has  been 
done  here  is  within  sect.  135  at  alL  Sect  135 
saves  the  rights  of  owners  to  arch  over  the 
stream.  This  is  to  my  mind  something  very 
unlike  an  arching  over  the  stream.  It  is  a  very 
long  gangway  extending  the  whole  length  of  the 
pivmises  covering  over  about  one- half  of  the 
river.    I  think  the  appeal  should  be  dismissed. 

Appeal  dismisied. 

Solicitors  for  the  appellants,  Creeke  and  Co.,  for 
J,  Sutdiffe  and  Bona,  Burnley. 

Solicitors  for  the  respondents,  Tra««  and  Enevtr, 
for  W.  1\  FulMove,  Burnley, 


Jan.  26  and  27, 1898. 

(Before  Day  and  Lawbanck,  JJ.) 

BoGBBs  (app.)  V,  Thb  Manchbbtbb  Gentbal 
.  Packing  Company  (reaps.),  (a) 

Factory — Bleaching  and  dyeing  toorka — Hooking, 
lapping,  packing — Factory  and  Workshop  Act 
1878  (41  Vict  c.  16),  «.  93,  Fourth  SchedaU, 
Part  1,  sect.  2. 

By  the  Factory  and  Workshop  Act  1878.  in  (he 
Fourth  Schedule,  Part  1,  sect.  2,  bleaching  and 
dyeing  works  are  defined  <M"any  premises  ia 
which  bleaching,  beetling,  dyeing,  calendering, 
finishing,  hooking,  lapping,  and  makina-up  and 
pa4iking  any  yarn  or  cloth  of  any  material,  or  t)u 
dressing  or  finishing  of  lace,  or  any  one  or  mon 
of  such  processes,  or  any  process  incidental 
thereto,  are  or  is  carried  on." 

By  sect.  93,  the  word  *\fa^tory  '*  means  '*  textUt 
factory"  and  non-textile  factory,"  and  **non^ 
textile  factory "  includes  any  places  named  in 
Part  1  of  the  FouHh  Schedule. 

The  respondents  were  engaged  in  hooking,  lapping, 
making-up,  and  packing  doth  for  exportation, 
which  they  received  in  a  finished  state  from  the 
manufacturers.  They  were  summoned  by  the 
appellant  for  employing  a  young  woman  contrary 
to  the  Factory  Acts.  It  wax  contended  on  behalf 
of  the  respondents  that  their  premises  were  not 
a  factory  toithin  the  meaning  of  the  Act,  as  the 
hooking,  lapping,  making-up,  and  packing  toere 
not  carried  on  incidentally  to  bleaching  and 
dyeing. 

The  magistrate  decided  in  favotur  of  the  respon^ 
dents. 

Held,  that  the  decision  was  wrong,  as  the  premisei 
came  within  '*  bleaching  and  dyeing  v?orks  "  ff« 
defined  by  the  Act,  though  not  wUhin  the  ordinary 
sense. 

Case  stated  by  the  stipendiary  magistrate  for  the 
city  of  Manchester. 

Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  appellant.  Her  Majesty's  lospector 
of  Factories  for  the  MancLes'^er  district  under  the 
Factoiy  and  Workshops  Acts  1878  to  1895,  that 
on  the  28th  June  1897,  the  respondents  then  and 
there  (in  the  city  of  Manchester)  being  the 
occupierd  of  a  certain  factory,  the  same  being  a 
factory  within  the  true  intent  and  meaning  of  the 
Acts,  did  employ  one  Agnes  Surcliffe,  a  young 
person,  after  the  hour  of  eight  o'clock  in  the  after- 
noon,  contrary  to  the  provisions  of  the  said  Acts. 

After  the  hearing  of  the  case  he  dismissed  the 
information  on  the  27th  Aug.  1897,  on  the  ground 

(a)  Uepoited  bj  W.  OB  B.  fliBBCBT,  E«|.,  BftiTltter«t-L»«> 
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Uiat  the  premises  of  the  respondent  were  not  a 
factory  within  the  meaning  of  the  Act  recited. 

The  following  facts  were  admitted  hy  hoth 
parties: 

That  the  respondents  were  the  occapiers  of  tb^ 
premises  referred  to  in  the  information,  and  t^t 
ther  carried  on  the  business  of  making-up  and 
packers  therein.  That  this  basiness  is  exclusiyelj 
the  hooking,  lapping,  making- up,  and  packing  of 
cloth  for  exportation,  and  that  in  the  coarse  of 
such  hasiness  they  received  the  cloth  from  their 
employers,  the  shipping  merchants,  in  the  finished 
condition  in  which  it  w^is  received  from  the 
inaDofactnrers.  According  to  the  respondents' 
instmctions  from  the  merchant  owner  of  the 
cloths,  the  respondents  measure  and  cut  it  into 
lengths ;  and  these  lengths  are  then  folded  in 
different  ways  by  the  respondents  according  to 
the  instmctions  of  the  shipping  merchant.  After 
binding  or  stitching  the  ends  of  the  folds  tf'gether 
in  order  to  keep  them  straight,  the  cloth  is  made 
up  into  neat  parcels,  and  plain  or  commercial 
hibels,  deecriptiTe  of  the  contents  are  affixed 
thereon.  A  number  of  these  parcels  ai*e  then 
placed  together  and  hydraulic  pressure  is  applied 
to  reduce  the  bulk,  and  so  lessen  the  cost  of  tiunsit. 
All  the  above  mentioned  processes  are  carried  on 
bj  the  respondents,  who  usually  dispatch  the 
packed  goods  direct  from  their  warehouse  to 
the  respective  shipowners  for  delivery  to  the 
shipping  merchant's  customers  abroad. 

It  was  farther  admitted  that  the  processes  in 
the  respondents'  business  hereinbefore  described 
are  e:>8ential  processes  in  their  business  and  are 
properly  called  hooking,  lapping,  making  up,  and 
packing ;  that  mechanical  power  was  used  by  the 
reapoudents  in  aid  of  some  of  these  processes, 
and  that  by  the  operation  of  "hooking"  and 
** lapping"  the  cloth  is  measured  acd  folded,  but 
that  none  of  the  processes  are  carried  on  by 
the  respondents  as  incidental  to  bleaching  or 
djeing. 

It  was  admitted  by  the  respondents  that  the 
young  person  named  in  the  information  was 
employed  by  them  on  the  premises  in  the 
process  of  hooking  cloth  at  8.50  p.m.  on  the  day 
stated. 

It  was  further  admitted  that  all  the  processes 
of  bleaching,  beetling,  dyeing,  calendering,  finish- 
ing,  hooking,  lapping,  and  making  up  and  packing 
of  cloth,  enumerated  in  the  snb-schedule  cited, 
are  frequently  carried  on  together  in  the  same 
works  or  premises  which  are  known  as  and  are 
commonly  called  bleaching  and  dyeing  works,  but 
that  one  or  more  of  these  processes,  aud  in  par- 
ticular hooking,  lapping,  making  np,  and  packing 
are  al«o  carried  on  as  separate  trades  by  different 
employers,  also  that  one  or  more  of  the  pro- 
oesses  of  hooking,  lapping,  making  up  or  pack- 
ing  is  or  are  carried  on  in  all  bleach  or  dye- 
works. 

It  was  also  admitted  that  it  was  part  of  the 
haigain  between  the  merchant  and  his  customers 
that  the  cloth  should  be  made  up  in  a  particular 
vay,  and  that  the  packer  was  to  make  up  the 
doth  accordingly  in  the  way  in  which  the 
merchant  knew  the  customer  desired,  but  such 
instmctiona  were  received  from  the  shipping  mer- 
chant only. 

Lastly,  it  was  admitted  b^  the  respondents 
that^  if  tiieir  premises  came  within  the  definition 
of  a  factory  under  the  93rd  section  of  the  Act 


41  Yict.  c.  16,  the  young  person  named  in  the 
information  was  employed  contrary  to  the  pro- 
visions of  that  Act  on  the  day  charged. 

It  was  contended  for  the  respondents  that  their 
premises  were  not  a  factory  within  the  meaning 
of  sect.  93  of  the  Act  for  the  following  reasons : — 
(a)  That  the  hooking,  lapping,  and  making  up 
and  packing  were  not  earned  on  incidentally  ta 
bleaching  and  dyeing.  (&)  That  the  operation  of 
folding  and  making  up  the  doth  was  not  an 
adaptation  for  sale. 

The  appellant  contended  that  any  p^^emises 
where  hooking,  lapping,  and  making  up,  and 
packing  were  carried  on  were  a  bleaching  and 
djeing  works  within  the  sub.  schedule  cited  and 
therefore  a  factory  under  sect.  93  of  the  Act,  and 
he  relied  on  the  words  "  any  one  or  more  of  such 
processes"  in  the  schedule,  and  on  the  word 
"  warehouses  "  in  sect.  93  of  the  Act.  Alterna- 
tively, that  the  making  up  of  the  goods  by  the 
aid  of  mechanical  power  in  a  particular  way  as 
described,  to  suit  the  merchant's  customers,  was  an 
adaptation  for  sale. 

The  magistrate  being  of  opinion  that  the 
respondents'  contention  on  both  points  was  right, 
gave  his  determination  against  the  appellant  in 
the  manner  before  stated. 

The  question  of  law  npon  which  the  case  is 
stated  for  the  opinion  of  the  court,  therefore,  is 
whether,  upon  the  facts  above  stated  the  respon- 
dents' premises  were  a  factory  within  sect.  93  of 
the  Factory  and  Workshop  Act  1878  (41  Vict, 
c.  16). 

By  the  Factory  and  Workshop  Act  1878  (41 
Yict.  c.  16)  s.  93 : 

The  expreFBion  "  Faotory  *'  in  this  Aot  means  a  textile 
factory  and  non-textile  factory,  or  either  of  snoh  descrip- 
tions of  factories. 

'The  expresssion  *' Non-textile  factory"  in  this  Act 
means :— (1)  Any  works,  warehonses,  foroaces,  miile, 
fonnderies,  or  places  named  in  part  1  of  the  4th 
Schedule  in  the  Aot  ...  (3)  Also  any  premises, 
wherein,  or  within  the  dose  or  onrtilaffe  or  precincts  of 
which  any  manual  lahoor  is  exeroined  by  way  of  trade  or 
for  purposes  of  gain  in  or  incidental  to  the  following 
purposes,  or  any  of  them,  that  is  to  say,  (a)  .  .  . 
(6)  .  .  .  (e)  In  or  incidental  to  the  adapting  for 
saJe  of  any  article,  and  wherein  or  within  the  close  or 
curtilage  or  precincts  of  which  steam,  water,  or  other 
mechanical  power  is  used  in  aid  of  the  manufacturing 
process  carried  on  there. 

By  the  4th  Schedule,  part  1,  sect.  2  : 

"  Bleaching  and  Dyeing  Works,"  that  is  to  say,  any 
premises  in  which  bleaching,  dyeing,  calendering, 
finishing,  hookiog,  lapping,  and  making  up  and  packing 
any  yam  or  cloth  of  any  material,  or  the  dressing  or 
finishing  of  lace,  or  any  one  or  any  more  of  such  processes, 
or  any  process  incidental  thereto  is  carried  on. 

The  Attorney' General  (Sir  R.  Webster,  Q.O.) 
and  H.  Sutton  for  the  appellant. — It  is  quite 
clear,  on  looking  at  the  course  of  legislation, 
that  these  premises  are  included  under  the  word 
**  factory  "  as  defined  by  the  Factory  and  Work- 
shop Act  1878  (41  Yict.  c.  16)  in  sect.  93  and 
schedule  4.  These  are  premises  in  which  hook- 
ing, lapping,  making-np,  and  packiog  are  done. 
The  meaning  of  the  present  Act  appears  clearly 
from  looking  at  the  former  statutes.  (They 
referred  to  the  Bleaching  and  Dyeing  Works 
Act  I860.]  In  1862  the  case  of  Howarth  v.  Coles 
(6  L.  T.  Rep.  785;  12  0.  B.  N.  S.  139)  was 
decided  under  the  Aot  of  1860,  and|  in  conse- 
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qaenoe  in  1863  was  passed  the  statnte  26  &  27 
Viot.  c.  38,  whicli  was  further  extended  in  1864 
by  27  &  28  Vict.  c.  98.  In  1867  further  amend- 
ments  were  passed,  and  in  1870,  by  33  &  34 
Yict.  c.  62,  ail  bleaching  and  dyeing  premises 
were  put  under  the  Factory  Acts. 

LazaruB  Langdon  for  the  respondents. — This 
definition  in  the  schedule  was  meant  to  deal  with 
works  where  some  of  those  processes,  together 
with  bleaching  and  dyeing,  were  carried  on. 

Dat«  J. — I  think  it  clear  to  my  mind  that  the 
Legislature  have  the  power  of  regulating  what 
are  called  factories.  It  Wtis  thought  fit  to  do  so, 
amoDgst  other  things,  by  the  statute  which 
proYides  that:  "The  expression  'non -textile 
fd'^tory '  in  this  Act  means  (1)  any  works,  ware- 
houses, furnaces,  mills,  foundries,  or  places 
named  in  Part  1  of  the  Fourth  Schedule  to  this 
Act."  I  am  inclined  to  think  this  is  probablr 
not  a  warehouse  in  the  ordinary  sense  of  the  word, 
but  it  is  a  place  where  people  work,  and  it  is 
undoubtedly  a  place  within  the  fourth  schedule. 
When  I  look  at  the  fourth  schedule  I  find  [reads 
it].  Whether  this  is  a  place  wbere  bleaching 
and  dyeing  may  or  may  not  be  carried  on  I  do 
not  care  to  inquire,  but  it  is  premises  upon  which 
"hoiking,  lamping,  makmg-up  and  packing,  or 
any  process  incidental  thereto"  are  carried  on. 
That  is  quite  su^cient  to  bring  it  within  *'  bleach- 
ing and  dyeing"  as  defined  by  the  Act;  and, 
although  these  premises  are  not  within  the  ordi- 
nary meaning  of  the  words  *'  bleaching  and  dye- 
ing works,"  they  clearly  come  within  the  meaning 
of  the  Act. 

Lawbakcs,  J. — ^I  entirely  agree. 

Appeal  (Mowed. 

Solicitor  for  the  appellant,  The  Solicitor  to  the 
Treasury, 

Solicitors  for  the  respondents,  Pritehard.  Engle- 
field,  and  Co.,  for  Hill  and  Doiighty,  Manchester. 


Feb.  11  and  12, 1898. 

(Before  Hawkins  and  Ghannbll,  JJ.) 

Be  An  Election  fos  Members  of  the  Chel- 
SEA  Division  of  the  School  Board  for 
London  ;  Monkswell  and  others  v,  Thomp- 
son, (a) 

Election — School  hoard — Five  membere — Petition 
against  fifth  member — Recount  of  votes  of  aU 
returned  members — No  necessity. 

At  the  election  for  members  of  the  School  Board 
there  were  eight  candidates  arid  five  seats. 
W.  W.  T.,  the  respondent,  came  out  fifth  in  the 
poll,  and  L.  M.  J.  was  sixth,  and  the  first  five  were 
declared  by  the  returning  ofiicer  to  be  duly  elected. 
On  a  recount  of  the  votes  on  a  petition  presented 
on  behalf  of  J.  it  was  found  that  he  had  a 
majority  over  T.,  the  respondent,  of  five  votes. 
By  the  petition  it  was  only  asked  that  a  recount 
should  take  place  of  the  votes  of  T.  and  J. 

On  the  majority  being  declared  in  favour  of  J.  he 
claimed  the  seat,  but  it  was  contended  that,  in 
order  to  unseat  the  respondent,  the  petitioners 
must  show  that  he  was  not  among  the  first  five 
candidates  on  the  poll,  and  that,  as  the  recount 
had  been  limited  to  T.  and  J.  only,  the  petitioners 

(a)  E«iort«d  hj  W.  dk  B.  Hkbbsbt,  Eaq.,  Bftnl«i6r^«t-Law. 


had  not  shown  that  the  respondent  was  not 
among  the  first  five  candidates. 
Held,  theU  J.  was  entitled  to  the  seat,  and  that  T. 
must  be  unseated.  That,  as  there  h<sd  been  m 
petition  aaainst  the  return  of  Me  other  members 
within  tne  twenty,  one  days,  the  rettam  of 
the  returning  officer  must  be  taken  as  eorred 
with  regard  to  the  number  of  their  votes,  and 
that,  therefore,  the  five  candidates,  including  J., 
wers  elected  by  a  majority  of  lawful  votes. 

This  was  a  special  case  stated  under  sect  93, 
sub-sect.  7,  of  the  Municipal  CSorporations  Act 
1882. 

The  election  was  held  on  the  25th  Nut.  1897 
when  there  were  eight  candidates  for  the  fi?6 
seats  whose  names  and  tbe  number  of  Totes 
polled  for  each  of  them  respectively  were  as 
foUows  :  Frederick  Davies,  14,973  ;  Thorn  is 
Ruggett,  14906;  Maitland.  14.839;  Yiscoant 
Morpeth,  13.292;  William  Whitaker  Thompson, 
(the  respondent),  13,221 ;  Leslie  Morton  JohnsoD, 
13,218  ;  Robert  Petherbridge,  8882  ;  Frederick 
Greorge  Jones,  5937 ;  And  the  first  five  of  these 
candidates  were  declared  by  the  returning  officer 
in  the  usual  manner  to  be  duly  elected. 

A  petition  was  duly  presented  by  the  peti- 
tioners against  the  return  of  William  WhitUker 
Thompson,  alleging  that  mistakes  had  been  made 
in  the  counting  of  the  ballot  papers  and  the  votes 
r»  cordf  d  thereon  in  favour  of  the  respondent  and 
of  Leslie  Mortoo  Johnson,  and  that  by  resson  of 
such  mistakes  the  n'sult  of  the  poll  had  not  b*'ea 
tinily  ascerUuned  and  that  the  majority  of  votes 
declared  in  favour  of  the  respondent  was  an 
apparent  and  colourable  majority  only  and  that 
Leslie  Morton  Johnson  had  a  majority  of  valid 
and  lawful  votes  at  the  election.  And  the  petition 
prayed  that  a  recount  might  be  had  of  the  votes 
I'ecorded  at  the  election  in  favour  of  tbe  respon- 
dent and  Leslie  Morton  Johnson,  and  that  it 
might  be  determined  that  the  respondent  wss  not 
du^  elected,  and  that  his  election  was  void,  and 
that  Leslie  Morton  Johnson  (for  whom  the  eeat 
was  claimed  by  the  ];>etitioner8)  was  duly  elected 
and  ought  to  have  been  returned. 

On  a  recount  of  the  votes  it  was  found  that 
the  number  was  as  fodows : — Leslie  Morton 
Johnson  13,183,  William  WhiUker  Toompson 
13,176,  subject  to  the  decision  of  the  court  on 
tweuty-three  disputed  ballot  papers.  On  the 
points  raised  concerning  these  papers  being 
decided  it  was  found  that  Leslie  Morton  Johnaou 
still  had  a  majority  of  votes. 

It  was  then  contended  on  behalf  of  the  respon- 
dent that  it  was  in  any  case  not  sufficient  for  the 
petitioners  merely  to  show  snch  a  majority  with- 
out showing  further  that  on  a  true  calculation  of 
all  the  votes  recorded  at  the  election  the  respon- 
dent was  not  one  of  the  five  candidates  standing 
highest  on  the  poll,  and  that  Leslie  Morton 
Johnson  was  one  of  such  candidates. 

By  an  order  of  the  Education  Department, 
made  (pursuant  to  the  provisioas  of  the  Elemen- 
tary Education  Acts  1870-1873  and  the  School 
Boards  Acts  1885)  on  the  1st  Oct.  1897,  regnlatine 
the  method  of  election  of  membera  of  the  School 
Board  for  London,  it  was  ordered*  {inter  alia)  as 
follows : 

17.  Sabjeot  to  the  provisione  of  this  order,  tbe  poll 
shall  be  taken  in  like  manner  as  a  poll  at  a  contested 
mnnioipal  eleolion  is  directed  by  the  Ballot  Act  1878  to 
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be  taken,  and  the  proTiaiona  of  that  Aot  ahall  apply  to 
the  election  in  like  manner  ae  if  they  were  oontaioed  in 
thia  order  with  the  aabatitntion  of  the  term  **  School 
Board  Election  "  for  the  term  *'  Manioipal  Election." 

£1.  R.  Day,  WilUmghby  Williams,  and  Kenrick 
for  the  petitioners. 

Yarharoti^h  Anderson  for  the  respondents. 

Hawkins,  J. — ^I  am  of  opinion  that  this  appeal 
faiJs  altogether :  I  mean  this  application  for  a  re- 
count of  the  whole  of  the  votes.    By  sect.  2  of  the 
Ballot  Act  1872,  the  mode  in  which  ike  poll  at 
elections  shall  be  taken  and  declared  is  very  folly 
Bet  forth.    The  latter  part  of  that  section  is  this : 
**  After  the  dose  of  the  poll  the  ballot  boxes  shall 
be  sealed  U£s  so  as  to  prevent  the  introdaciion  of 
additional    baUot   papers,    and    shall  be    taken 
charge  of  by  the  returning  officer,  and  that  officer 
shall,  in  the  presence  of  such  agents,  if  anj,  of 
the  candidates  as  maj  be  in  attendance,  open  the 
ballot  boxes  and  ascertain  the  result  of  the  poll  bj 
counting  the  votes  given  to  each  candidate,  and 
shall  forthwith  declare  to  be  elected  the  candidate 
or  candidates  to  whom  a  majority  of  votes  have 
been  given,  and  return  their  names  to  the  Clerk 
of  the  Crown  in  Chancery.    The  decision  of  the 
returning  officer  as  to  any  question  arising  in 
respect  of  any  baUot  paper  shall  be  final,  subject 
to  reversal  on  petition  questioning  the  election  so 
returned."    The    returning    officer   in  this  case 
returned  originally  the  names  of  the  candidates 
with  the  amount  of  votes  to  each,  and  Thompson, 
the  respondent,  was  three  votes  ahead  of  Johnson. 
As  regards  the  first  four  candidates,  the  twenty- 
one  days  have  elapsed  during  which  petitions 
might  nave  been  presented,  and  nobody  suggested 
that  any  question  arose  as  to  their  votes,  so  that 
the  decision  of  the  returning   officer,  so  far  as 
regards  the  votes  of  those  candidates  must  be 
taken  as  final.    But  the  respondent's  votes  were 
attacked  by  the  petitioners  on  the  present  occa- 
Bum.  There  has  been  a  recount  of  the  votes  given 
to  Thomson   and   Johnson,  and,  in  the  result, 
Johnson's    name   ought    to  be   substituted    for 
Thompson  as  the  person  who   was  elected;   so 
that,  assuming  the  other  four  gentlemen  to  be 
correctly  occupying  the  places  in  which  they  were 
placed  by  the  returning  officer,  the  substitution  of 
the  name  of  Johnson  for  Thompson  is  that  which 
ought  to  be  made,  because  Johnson  has  succeeded 
in  showing  that  Thompson,  the  respondent^  had  a 
less  numl^r  of  votes  than  he  had.    I  doubt  very 
much  whether  we  have  any  jurisdiction  to  inter- 
to.    There  is  no  authority  showing  that  we  have 
any    The  intention  of  the  Legislature  was  that 
there  should  be  finality  with  regard  to  all  those 
candidates  whose  votes  were  not   attacked   by 
petition    within    twenty -one    days.     [Anderson, 
7-I    do     not    ask    fur    a     i-ecount,     but     for 
judgment  on  the  petition  for  want  of  proof.] 
If  that   IB    so    the    question   is    much    easier. 
The  person  who  asserts  a  fact  must  prove  it. 
Johnson  has  shown  that  he  was  above  the  respon- 
^t.     Therefore,  unless    the  respondent  could 
thow  some  ground  for  saying  that  by  means  of 
further  inquiry  it  would  be  found  that  he  himself 
had  polled  more  votes  than  the  other  candidates 
plsced  above  him  on  the  return,  his  objection 
luls.    But  there  was  no  suggestion  or  complaint 
of  any  error  with  regard  to  the  votes  of  the  fir^t 
four  candidates.      The   figures    in   the   return 
remained  unchallenged  until  this  moment.    No- 


thing appears  in  the  ca.se  to  show  that  any  good 
would  come  to  anyone  from  a  recount  of  those 
votes.  The  returning  officer's  return  was  prima 
facie  evidence  of  the  number  of  those  votes.  The 
return  as  regards  them  being  unimpeached  the 
numbers  stated  therein  must  be  taxen  as  being 
^md  facie  correct.  The  judgment  of  the  return- 
ing officer  must  be  taken  as  unchallenged  as 
regards  the  other  candidates.  I  am  clearly  of 
opinion  that  our  judgment  must  be  in  favour  of 
the  petitioners. 

Chaknell,  J. — I  also  am  clearly  of  opinion 
that  our  judgment  here  ought  to    be  that  the 
respondent  should  be  unseated,  and  that  Johnson 
on  whose  behalf  the  petition  was  presented  should 
be  seated.    I  think  the  facts  upon  which  we  have 
to  go  in  order  to  consider  what  our  judgment 
should  be,  are,  that,  as  now  ascertained,  John- 
son had  five  votes  more  than  Thompson,  and 
that  there  were  four  candidates  who  had  a  con- 
siderable number    of    votes  more,  namely  the 
number  at  which  they  were  returned  upon  the 
declaration  of  the  poll.     If  we  are  to  take  those 
as  being  the  votes,  there  cannot  be  any  doubt  at 
all  as  to  what  own  judgment  should  be.  I  think  we 
are  to  take  those  as  the  votes.     The  whole  point 
is,  are  we  to  take  the  figures  declared  of  the  first 
four  candidates  at  the  poll  as  the  basis  of  our 
judgment  P    I  think  we  are.    My  brother  has  read 
sect.  27  of  the  Ballot  Act,  which  appears  to  pro- 
vide that  the  decision  of  the  returning  officer  as 
to  one  ballot  paper  shall  be  final,  and  it  seems 
to  follow  that  his  decision  as  to  13,000  or  any 
number  is  to  be  final   too.      But  even  if  that 
does  not   apply — even   if  there    were    nothing 
of  the  kind,  it  is    the  duty  of    the   returning 
officer  to  count  the  votes  on  the  principle  of  the 
maxim   which  I  think  applies,  namely,   Omnia 
prsesumuntur  rite  esse  acta ;  and  therefore,  unless 
an  error  is  shown,  they  must  be  taken  to  be  right. 
An  election  petition  is  subject  to  the  ordinary  rule 
of  any  oth^r  proceeding,  namely,  that  if  a  person 
makes  an  allegation  the  burden  is  upon  him  to 
prove  that  it  is  correct,  and  if  you  start  with  the 
returning  officer's  figures  then  the  question  is — 
who  is  it  says  that  they  are  wrong  P  The  petitioners 
do  not  say  they  are  wrong.      The  petitioners' 
case  practically  is  this:   the  figures  of  the  first 
four  were  right,  but  the  figures  of  the  fifth  and 
sixth  are  wrong ;  they  have  shown  that  the  figures 
of  the  fifth  and  sixth  were  wrong.     They  have 
not  given  any  evidence  at  all  as  to  the  figures  of 
the  first  four  because  their  case  is  those  figures 
were  right.    Tde  respondent  has  not  shown  that 
the  figures  of  the  first  four  were  wrong,  in  my 
opinion.    If  the  respondent  could  show  that  the 
first  four  figures  were  wrong,  in  what  way  must  he 
show  it  P    In  this  petition  or  in  another  P    If  he 
had  shown  that  those  figures  were  wrong,  and 
that  any  one  of  the  candidates  had  got  a  less 
number  of  votes  than  he  has  been  now  ascertained 
to  have,  then  I  think  this  result  would  follow, 
namely,  that  he  could  not  be  unseated.    But  I 
think  It  id  not  sufficient  for  him  to  say  there  may 
have  })een  somebody  who  may  have  had  less. 
He  must  show  it.    Tnat  seems  to  me  to  answer  the 
point  that  Mr.  Anderson  has  put  as  an  illustration 
of  the  difficulty  that  would  arise  in  the  case  that 
he  supposes  of  a  petition  attains t  a  person  who  is 
at  the  top  of  the  poll.    If  there  was  such  a  peti- 
tion, and  no  petition  agaiust  any  of  the  other 
successful    candl(hites,  and  upon  the  result  of 
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that  petition  the  number  of  yotes  for  the  man 
who  waa  declared  at  the  head  of  the  poll  had  been 
reduced  below  the  fifth  as  declared,  that  person 
at  the  head  of  the  poll  would  go  out.    If,  on  the 
other  hand«  he  was  only  reduced  to  the  second, 
then   he    would    not    so  out.      It  would   then 
follow  that    the    petitioner    petitioned   against 
the    wrong    person.     He   would    then    in    that 
case,   as    we    are  doing  here,  take   the    figures 
of   those   four   candidtites    who    had    not  been 
recounted  at  the  fij^ares  at  which    they    were 
declared,  and  then  you  would  get  the  j  udgmeot 
upon  the  whole  as  so  ascertained — correcting  the 
figures  where  there  had  been  an  application  to 
correct  them  and  they  had  been  corrected,  and 
taking  the  other  figures  as  they  stood  as  declared. 
There  would  be  no  difficulty  in  giving  a  proper 
judgment  then.    I  do  not  thiok  there  is  any  diffi 
culty  about  that  part  of  the    case.    The  only 
bubstantial  difficulty,  if  it  is  one,  is  to  understand 
exactly  what  it  is  that  the  Court  of  Appeal  did  in 
this  case.    It  seems  to  me  from  what  Mr.  Yar- 
borough  Anderson  read  from  the  shorthand  notes 
that  tney  must  have  understood   him  there  as 
raising  the  point  which  he  has  raised  here,  namely, 
that  it  was  necessary  for  the  petitioner  to  go  into 
this  question  of  the  votes  of  the  other  candidates, 
and  that  it  was  necessary,  for  him,  the  petitioner, 
to  show  that  those   numbers  as  declared  were 
correct — ^at  any  rate  that  they  were  larger  than 
the  respondent's  corrected  figures.    That,  I  think, 
must  have  been  understood  to  be  his  argument. 
If  he  tells  us  that  he  did  intend  to  make  an  inde- 
pendent and  separate  application  on  his   own 
account  for  a  recount  in  order   that  he   might 
establish  that  those  figures  were  less — ^if  he  tells 
us  that,  I  absolutely  accept  his  statement  that  he 
did  not  intend  to  argue  that,  but  certainly  the 
passages  which  he  read  out  from  the  shorthand 
notes  indicated  that  the  court  in  those  passages  at 
any  rate  were  dealing  with  the  other  proposition 
and  that  must  have  been,  as  it  seems  to  me,  the 
footing  upon  which  they  decided.    But  if  they 
have  decided  that  there  ought  not  to  be  a  recount 
we  are  bound  to  assume  that  they  are  right.    It 
cannot  affect  the  judgment  we  must  give.    We 
must  give  judgment  upon  the  facts  as  they  now 
appear  before  us.    Of  course,  it  may  be  that  it  was 
perfectly  right  to  say  that,  even  if  the  respon- 
dent had  taken  out  a  special  summous  od  his 
own    account   for   a    recount    of    these    votes 
in  order  to  show  that  there  were  too  many  votes 
allowed  to  Viscount  Morpeth,  or  anyone  else,  that 
he  ought  not  to   have  been   allowed  to  do  it, 
because  it  may  be  very  well  that  the  proper  course 
was  to  raise  that  by  petition  in  the  proper  time. 
It  is  quite  true  that^  a  man  who  had  been  declared 
by  the  returning  offic'tr  to  be  duly  elected  would 
not  be  very  likely  to  go  an^  petition  against  one 
of  the  other  candidates.    He  would  not  be  likely 
to  do  it  in  fact.    He  might  be  unable  to  do  it  if 
the  petition  against  him  was  deferred  till  the  last 
day,  but  that  would  be  his  misfortune.  If  the  fact 
was  that  the  proper  way  of  correcting  these  mis- 
takes was  by  a  petition  against  Yisoount  Morpeth, 
and  that  it  conld  not  be  corrected  otherwise  than 
by  a  petition  against  him,  it  is  the  respondent's 
misfortune,  that  is  all.    That  is  the  whole  diffi- 
culty.   It  is  quite  sufficient  for  our  judgment  to 
say  that  it  hais  not  been  shown  to  us  that  there 
was  any  error  in  the  poll  of  the  first  four  candi- 
dates ;  that,  it  not  having  been  shown,  the  pre- 


sumption is  that  they  are  right ;  and  that  we 
must  give  judgm**nt  as  to  the  result  of  this  election 
upon  the  basit  that  the  figures  of  the  first  four 
candidates  were  correctly  declared,  and  that  the 
figures  of  the  fifth  and  sixth  on  the  poll  have  been 
reversed,  and  that  the  f>ixth  has  become  the  fifth, 
and  so  on.  It  follows  from  that  that  the  petitioner, 
or  the  person  on  whose  behalf  the  petition  is  pre- 
sented, must  be  seated,  and  that  the  respondent 
must  be  unseated.  Judgment  according^. 

Solicitors:    for   the   petitioners.   Radford  and 
Ffavkland ;  for  the  respondent,  Lewin  and  Co, 


Thursday,  March  3. 1898. 
(Before  Wbioht  and  Dablimo,  JJ.) 
Jones  (app,)  v.  Walters  (resp.).  (a) 

County    Council  —  Bye-law  —  Validity  —  UiiAg 
streets  for  betting — No  obstruction. 

The   8    County    Council,,    under  sect,  16   of  the 
Local    Oovemment   Act,  made   a   bye-law    as 
follows  ;  "  No  person  shaU  frequent  any  street  or 
public  place,  and  use  the  sam^for  the  purpose  of 
oetting  or  wagering,  or  aareeing  to  bet  or  wager, 
either  on  behalf  of  himself  or  any  other  person. 
Held,  that  the  bye-law  was  one  properly  made  fw 
the  good  rule  and  government  of  the  adminis- 
tratioe  county,  and  was  therefore  not  ultra  vires 
or  invalid. 
This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  borough  of    Wolverhampton  and 
dis'rict. 

The  appellant  was  summoned  before  the  magis- 
trate to  answer  to  three  informations  chaiiging 
him  on  certain  days  with  unlawfully  frequenting 
a  certain  street  for  the  purpose  of  betting,  con- 
trary to  the  bye-law  of  the  Staffordshire  County 
Council. 
By  bye-Uw  No.  7  of  the  bye-laws  of  1896: 
No  person  shall  freqasnt  any  street  or  pnblio  plaoe 
and  use  the  same  for  the  pnrpoee  of  betting  or  wBgeringTi 
or  agreeing  to  bet  or  wager  with  any  person,  eitlier  on 
behalf  of  himself  or  any  other  perbon. 

The  appellant  was  a  bookmaker^  and  was  in 
the  street  for  about  sn  hour  on  each  of  the  dajs 
mentioned  in  the  information,  namely,  between 
1  and  2  p.m.,  and  he  made  bets  on  horse-racing 
whilst  so  in  tbe  street. 

It  was  contended  on  behalf  of  the  appellant 
that  the  bye- law  was  vJlra  vires^  and  invaudand 
unreasonable,  because  it  did  not  contain  words 
requiring  that  the  frequi-nting  and  using  the 
street  for  the  purpose  of  betting  or  wagering  shall 
be  done  so  as  to  cause  annoyance  to  others.  The 
magistrate,  however,  found  that  the  bye-law  was 
good,  and  that  it  was  not  necessary  that  any 
evidence  should  be  given  that  there  was  annoyance 
to  passengers  and  other  persons,  and  be  there- 
upon convicted  the  appellant. 

Mtdholland,  Q.C.  (A.  Young  with  him).— The 
bye-law  is  ultra  vires. — It  should  state  that  the 
betting  must  be  to  the  annoyance  of  others. 
There  are  two  cases : 

atriclcland  t.  Hayes,  74   L.  T.  Rep.  137 ;  (1896) 

1  Q.  B.  290 ;  and 
Burnett  v.   Berry,  74   L.  T.  Eep.  494 ;   (1896)  1 

Q.  B.  641. _______ 

(a)  Reported  by  W  ds  B.  Ukrbbbt,  Eeq.,  Berritter4t>L«w. 
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Bbq.  v.  Cockshott  and  OTHERS;  Ex  parte  Bickbbbt. 


Q.B.  DiT.] 


[Q.B.DI7. 


The  decisions  are  opposed,  bat  I  ask  the  court  to 
folloir  the  first  case.    He  also  referred  to 

Johnson  T.   The  Mayor  of  Croydon,  ^4  L.  T.  Bep. 

295  ;  16  Q.  B.  DIt.  708  ; 
Mantle  t.  Jordan,    75   L.   T.   Bep.   552;    (1897) 

1  Q.  B.  241. 

K  D.  Greene,  Q.C.,  for  the  respondent,  was  not 
caiird  upon. 

Wbioht,  J. — I  do  not  think  thst  anything  that 
Mr.  Mulholland  has  said  goes  to  show  that  there 
is  any  real  difference  between  the  bje-Iaw  in  the 
present  case  and  that  in  Burnett  v.  Berry  {ubi 
sup).  That  is  a  case  which  we  mast  follow, 
unless  there  is  a  very  strong  reasoa  to  the  con- 
trary, and  we  are  of  opinion  that  that  decision 
was  wrong.  But  that  case  has  been  followed  by 
two  others  at  least,  and  I  certainly  ag^ree  with 
it.  It  is  contended  that  something  amounting 
to  actual  annoyance  of  the  public  is  necessary  to 
jastify  a  bye-law  of  this  description,  and  that 
xmless  the  act  to  which  the  bye-law  applies 
amounts  to  a  public  nuisance,  there  can  be  no 
Hye^law.  That  is  not  so.  The  bye  laws  are  to 
be  bye-laws  for  the'  good  government  of  the 
locality.  They  certainly  include  a  bye-law  for  the 
prevention  of  frequenting  streets  or  public  places 
for  the  purpose  ox  making  bets  there. 

Dablikg,  J. — I  am  of  the  same  opinion.  I 
think  that  the  bye-law  is  perfectly  good.  The 
coonty  council  had  power  to  make  bje-laws  "  for 
good  rule  and  government,"  and  if  it  is  for  that 
purpose  it  is  good.  A  bye-law  for  preventing 
persons  frequenting  public  streets  for  the  purpose 
of  betting  is  certainly  a  rule  for  the  good  govern- 
ment of  the  locality.  Frequenting  the  highways 
and  stopping^  people  to  make  bets  with  them  is 
clearly  a  subject  for  a  bye- law. 

Judgment  for  the  reapondent. 

Solicitor  for  the  appellant,  Turton,  Wolver- 
liampton. 

Solicitor  for  the  respondent,  M,  F,  BlaJcieton, 
Stafford. 


Thursday,  March  3,  1898. 

(Before  Wbioht  and  Dabling,  JJ.) 

RsQ.  V.    Cockshott   and  othebb;    Ex  parte 

Bickbbbt.  (a) 

Practice — Court  of  summary  jiMrisdiction  —  No 
reading  of  notice  informing  defendant  of  right 
to  a  jury — Waiver — Betting  Act  1853  (16  &  17 
Viet,  c.  119),  s.  3 — Summary  Jurisdiction  Act 
1879  (42  ^  43  Vict.  c.  49),  «.  17  (1),  (2). 

hy  sect.  17  (1)  of  the  Summary  Jurisdiction  Act 
J  879,  "  A  person  when  charged  before  a  court  of 
summary  jurisdiction  with  an  offence  in  respect 
of  the  commission  of  which  an  offender  is  liable 
on  summary  conviction  to  be  imprisoned  for  a 
term  exceeding  three  months,  and  which  is  not 
an  assault  may,  on  appearing  before  the  court 
and  before  the  charge  is  gone  into  and  Tiot 
afterwards^  claim  to  be  tried  by  a  jury,  a-nd 
tiiereuponthe  court  of  summary  jurisdiction  shall 
deal  with  the  casein  aU  respects  as  if  the  accused 
were  charged  with  an  indictable  offence.    .    .    ." 

^nd  by  sub-sect.  (2),  "  A  court  of  summary  juris- 
diction, before  the  charge  is  gone  into  in  respect 
of  an  offence  to  which  this  section  applies  for  the 

W  Bepoitfld  hj  W.  dk  B.  Hsubjckt,  Bm}.,  BwTiat«sa(-Law. 


purpose  of  informing  the  defendant  of  his  right 
to  be  tried  by  a  jury  in  pursuance  of  this  section 
shall  address  him  to  the  following  effect :  *  You 
are  charged  with  an  offence  in  respect  of  the 
commission  of  which  you  are  entitled,  if  you 
desire  it,  instead  of  being  dealt  with  summarily 
to  be  tried  by  a  jury ;  do  you  desire  to  be 
tried  by  a  jury  ?  *  With  a  statement,  if  the 
court  tninks  it  desirable  for  the  information  of 
the  person  to  whom  the  question  is  addressed, 
of  the  meaning  of  being  dealt  with  summarily, 
and  of  the  assizes  or  sessions  [as  the  case  may 
be)  at  which  such  person  will  be  tried  if  tried  by 
a  jury.'* 

R.  was  charged  vrith  an  <^ence  under  sect.  3  of  the 
Betting  Act  1853.  He  was  not  aware  of  his 
right  to  be  tried  hy  a  jury,  and  was  never  so 
in^orm^d  by  the  court  of  summary  jurisdiction. 
He  was  convicted  and  fined  50L 

Held,  that  the  conviction  must  be  qutuhed  as  the 
caution  was  not  given.  Further,  that  the  con- 
viction need  not  state  the  fact  of  the  caution 
being  given. 

Causb  shown  against  a  rule  nisi  for  a  certiorari 
obtained  to  bring  up  a  conviction  under  sect.  3 
of  the  Betting  Act  1853  by  the  justices  of  the 
borough  of  Southport,  to  be  quashed. 

On  the  6th  Nov.  1897  one  Joshua  Bickerby 
was  convicted  for,  on  the  30bh  Oct.  1897,  being 
a  person  using  a  certain  office  at  7,  Market- 
passage,  Southport,  for  the  purpose  of  betting 
with  pel  sons  resorting  thereto  upon  horse-races. 

The  ground  on  which  it  was  contended  that  the 
conviction  should  be  quashed  was  that  it  did  not 
appear  from  the  conviction  that  the  justices, 
before  going  into  the  charge,  informed  Joshua 
Bickerby  that  he  had  a  right  to  be  tried  by  a 
^ury,  and  that,  in  fact,  the  jubtlces  did  not  so 
inform  him. 

On  the  6  th  Nov.  the  ol«-rk  to  the  lustices, 
as  the  case  was  called  on,  was  about  to  hand  up 
a  card  to  the  chairman  of  the  bench  containing 
tht)  statutory  notice  that  the  defendant  might 
elect  to  be  tried  by  a  jury ;  but,  seeing  that  a 
consultation  was  going  on  as  to  whether  the 
defendant  should  plead  guilty,  he  desisted,  and 
the  case  was  continued  without  the  notice  being 
read  at  all,  the  defendant  first  of  ail  pleadicg 
not  guilty,  so  that  his  solicitor  might  cross- 
examine. 

After  some  evidence  had  been  given  on  oath, 
the  defendant,  by  the  advice  of  his  solicitors, 
pleaded  guilty. 

The  justices  fined  him  502. 

Affidavits  were  filed  on  behalf  of  Bickerby  to 
the  effect  that  he  would  have  elected  to  be  tried 
by  a  jury  if  he  had  known  that  he  had  the  right 
to  do  so. 

His  solicitors  also  swore  that  they  did  not  know 
that  he  had  that  right. 

Danckwerts  showed  cause  against  the  rule.-— 
The  conviction  was  right.  He  referred  to  the 
Betting  House  Act  1853  (16  &  17  Yict.  c.  119), 
s.  3,  and  the  Summary  Jurisdiction  Act  1879 
(42  &  43  Vict.  c.  49).  ss.  17  (1),  (2),  27.  No  injus- 
tice  was  done.  The  defendant  pleaded  guilty. 
There  was  thus  a  waiver  of  the  right  to  have  the 
caution  read.  A  man  can  waive  a  right  he  does 
not  know  of : 

Tu,mer  v.  The  Toitmaster'Qineral,  5  BestA  Sm. 
756. 
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/.  B.  Randolph. — The  effect  of  sect.  17  of  the 
Sammary  Jarisdiotion  Aot  is  to  make  the  giving 
the  caution  a  condition  precedent  to  the  just  ices' 
jurisdiction.  The  conviction,  therefore,  is  bad, 
and  the  role  should  be  made  absolute. 

Wbioht,  J. — To  tnj  mind  this  is  a  case  of 
gr^at  importance.  Rickerbj  was  brought  up 
before  the  justices  on  a  charge  under  the  Betting 
Act,  a  conviction  for  which  might  render  him 
liable  to  imprisonment  for  six  months  with  hard 
labour.  The  offence,  therefore,  was  within  sect. 
17  (1)  of  the  Sammaiy  Jurisdiction  Act  1879  (42 
&  4S  Yict,  c.  49),  as  bein^  au  offence  "  in  respect 
of  the  commission  of  which  an  offender  is  liable 
on  summary  conviction  to  be  imprisoned  for  a 
term  exceeding  three  months,  and  which  is  not 
an  assault."  That  section  further  provides  that 
u  person  "  may  on  appearing  before  the  court  and 
before  the  charge  is  gone  into,  but  not  afterwards, 
claim  to  be  tried  by  a  jury,"  and  thereupon  the 
court  shall  deal  with  it  as  if  it  were  an  inoictable 
offence.  The  second  sub-section  provides:  "A 
court  of  summary  jurisdiction,  before  the  charge 
is  gone  into  in  respect  of  an  offence  to  which  tms 
section  applies,  for  the  purpose  of  informing  the 
defendant  of  his  right  to  oe  tried  by  a  jury  in 
pursuance  of  this  section,  shall  address  him  to 
the  following  effect :  '  You  are  charged  with  an 
offence  in  respect  of  the  commission  of  which  you 
are  entitled,  if  you  desire  it,  instead  of  being 
dealt  with  summarily,  to  be  tried  by  a  jury.  Do 
you  desire  to  be  tried  by  a  jury  P ' "  In  the  pre- 
sent case  Rickerby  came  into  court,  and,  on  the 
proceedings  being  about  to  begin,  a  conference 
took  place  between  the  advocates,  and  it  was 
thought  that  there  would  be  a  plea  of  guilty  by 
the  defendant,  but  for  certain  reasons  he  did  not 
desire  to  plead  guilty  at  once.  He  therefore 
pleaded  not  guilty,  and  later  on  in  the  proceed- 
ings he  withdrew  his  plea.  The  clerk  to  the 
justices  knew  his  duty  and  was  preparing  to  hand 
to  the  chairman  a  card  containing  the  statutory 
caution,  but  seeing  that  the  matter  was  about  to 
be  arranged  he  desisted.  He  certainly  would  have 
i  of  ormed Rickerby  if  the  case  had  not  taken  the  turn 
it  did,  but  he  was  misled.  The  first  point  raised 
was  that  the  conviction  must  state  the  fact  of  the 
caution  having  been  given ;  but  that  was  not  per- 
sisted in,  and  in  my  opinion  that  is  not  a  good 
point,  as  sect.  27  of  the  Summary  Jurisdiction 
Act  only  applies  to  indictable  offences  tried  sum- 
marily. It  was  then  pointed  out  that  the  person 
charged  must  make  his  election  "  before  the  charge 
is  goue  into,  but  not  afterwards."  Then  is  it 
essential  to  the  jurisdiction  that  this  notice  should 
be  given  P  This  power  of  electing  is  of  no  use 
to  him  unless  he  kne«v  that  he  had  it.  He  must 
have  the  knowledge  of  his  right  to  elect.  That 
shows  that  it  is  necessary  that  the  information 
should  be  given  to  him  before  the  one  opportunity 
on  which  he  could  make  use  of  it  has  passed 
away.  I  think  we  have  no  right  to  fritter  away 
the  protection  given  to  prisoners.  The  option  is 
to  be  put  to  each  prisoner  before  the  charge  is 

gone  into,  and  the  bench  should  ask  him  and  give 
im  the  option  whether  he  pleads  guilty  or  not 
guilty.  I  think  the  chance  should  always  be 
given.  It  is  not  material  whether  he  knows  of 
the  right,  but  the  option  should  always  be  stated. 
There  can  be  no  waiver  of  a  right  by  a  person 
entirely  ignorant  that  he  possessed  such  a  right. 
The  affidavits  are  all  to  the  effect  that  neither  the 


defendant  nor  his  solicitors  knew  of  the  right  to 
trial  by  jury.  Moreover,  I  doubt  very  much 
whether  there  could  be  a  waiver  under  this  section, 
even  if  they* had  known. 

Dabling,  J. — I  am  of  the  same  opinion.  To 
accept  the  suggestion  that  the  caution  should  be 
given  after  the  plea  had  been  taken  would  do 
away  wi'h  the  protection  Riven  by  sect.  17  of  the 
Act.  The  exact  time  when  the  claim  to  have  his 
trial  by  jury  should  be  made  by  a  pri»>ner  i^ 
on  appearing  before  the  court  and  before  thi9 
charge  is  gone  into.  The  knowledge  of  hU 
right  may  make  all  the  difference  in  a  plea  by  a 
prisoner.  It  mu^t  not  be  assumed  in  the  case  as 
a  presumption  of  law  that  the  prisoner  or  «ven 
the  solicitors  for  him  knew  the  law,  for  the  statute 
made  in  effect  an  exception  to  the  presumption 
by  providing  in  terms  tnat  the  information  must 

^  e^^"^  Rule  ab,a«U. 

Solicitors  for  the  justices,  Bowdifes,  RawUi, 
and  Co.,  for  /.  SmalUhavOf  Southport. 

Solicitors  fo**  Rickerby,  Pritchard,  EngUfiM, 
and  Co.,  for  Brighoiue,  Brighouse,  and  JoiMi, 
Southport. 


Friday,  March  4,  1898. 

(Before  Ridlet,  J.) 

Robinson  o.  Thb  Matob,  &o.,  of 

StTNDBBLAND.  (a) 

Local  government — Public  health — Privie$  and 
water-closet* — Powers  of  local  authoritif — No 
general  resolution — Notice  to  provide  suficient 
water-closet — Specification —  Validity  of  notice-^ 
Public  HeaUh  Act  1875  (38  <i&  39  Vict.  c.  55), 
s.  36. 

The  Public  Health  Act  1875  provides  by  sect,  36 
that  if  a  house  appears  to  the  loccd  authority  to 
be  without  a  sufficient  water-closet,  earth-closet, 
or  privy,  the  authority  shall  by  written  notice 
req^Ure'the  oumer  J  occ^fi^  "to  provide  a 
sufficient  water-closet,  earth-closet,  or  priou,^ 
and  that  "  if  such  notice  is  not  complieawwk," 
the  authority  may  do  the  work  and  recover  the 
expenses  from  the  owner. 

The  plaintiff  B,  was  the  owner  of  a  house,  cmd  on 
the  2ith  Kov.  1897  the  defendants  served  on  kirn 
a  notice  that,  as  the  house  was  toithout  a  isfi" 
dent  water-closet  he  wtu  "  to  provide  a  suffieimi 
water-closet  to  the  said  house  a43Cording  to  the 
specification  given  by  this  notice,**  and  then 
followed  the  usual  notice  that  if  ihe  work  wu 
'not  done  the  autJiority  would  enter  and  do  ike 
work,  and  a  specificatton  of  the  kind  of  water- 
closet  to  be  put  in. 

In  an  action  for  an  injunction  to  restrain  ike 
authority  from  entering : 

Held,  that  the  notice  wets  bad  on  the  ground  that 
it  did  not  allow  the  oumer  to  comply  witk  it 
by  providing  any  other  "  sufficient "  water-closet  I 
than  that  specified,  although  it  was  not  given  in 
pursuance  of  a  general  resolution  without  regard 
to  the  particular  requirements, 

Semble,  that  it  might  be  bad  also  for  leaving  out 
the  words  **  earth-doset  or  privy ^  which  accord- 
ing to  the  section  the  premises  Aould  be  witkont 
before  the  notice  can  be  given, 

(«)  Beportod  by  W.  Dl  B.  Hbbsset,  Eaq.,  Bairtetar^i-LftV. 
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In  tuck  a  ease  the  remedy  of  the  plaintiff  ie  not  by 
appecd  to  the  Local  Oovemment  Board  under 
sect,  268  of  the  Public  Health  Act  1875,  hut 
appeals  to  that  body  lie  only  in  cases  where  the 
question  arises  as  to  the  sufficiency. 

This  was  an  action  tried  by  Ridley,  J.  without  a 
jniy. 

The  plaintiff  claimed  an  injanotion  to  restrain 
the  d^endants'  entering  upon  his  premises  to 
carry  out  certain  sanitary  alterations  cootained 
in  a  notice  served  upon  him  under  the  Public 
Health  Act  1875. 

The  facts  of  the  case  appear  in  the  judgment. 

By  the  Public  Health  Act  1875  (38  &  39  Yiot 
C.55): 

Seot.  36.  If  a  house  within  the  distriot  of  a  loosl 
authority  sppears  to  each  antbority  by  the  report  of 
their  Borreyor  or  inspeotor  of  nniaaooee  to  be  withoat  a 
Boffident  eftrth-oloeet,  water-oloriet,  or  privy,  and  an 
uhpit  famished  with  proper  doors  and  oorerings,  the 
local  authority  shall,  by  written  notioe,  require  the 
owner  or  ooonpier  of  the  honse,  within  a  reasonable 
time  therein  speoified,  to  provide  a  snffioieni  water- 
closet,  earth-ekiset,  or  privy,  and  an  ashpit  famished  as 
aforesaid,  or  either  of  then,  as  the  oase  may  require. 
If  sneh  notice  is  not  complied  with,  the  local  authority 
oiay,  at  the  ezpiimtion  of  tiie  time  specified  in  the  notioe 
do  Uie  work  thereby  required  to  be  done,  and  may 
recover  In  a  summary  manner  from  the  owner  the 
expenses  inonrred  by  them  in  so  doing,  or  may  by  order 
declare  the  same  to  be  private  improvement  expenies. 
Provided  that  where  a  water-oloset,  earth-doset,  or 
privy  has  been  and  is  used  in  common  by  the  inmates  of 
two  or  more  houses,  or  if,  in  the  opinion  of  the  local 
authority  a  water-closet,  earth-closet,  or  privy  may  be 
10  used  they  need  not  require  the  same  to  be  prorided 
for  each  house. 

Sest  268.  Where  any  person  deems  himself  aggrieved 
by  the  decision  of  the  local  authority  in  any  oase  in 
which  the  local  authority  are  empowered  to  recover  in 
a  summary  manner  any  expenses  incurred  by  them,  or 
is  dedbure  such  expenses  to  be  private  improvement 
expenses,  he  may,  within  twenty-one  days  after  notioe 
of  suoh  decision,  address  a  memorial  to  the  Local 
Government  Board,  stating  the  grounds  of  his  complaint, 
sad  shall  deliver  a  copy  thereof  to  the  load  authority ; 
the  Looal  Government  Board  may  make  such  order  in 
the  matter  as  to  the  said  board  may  seem  equitable,  and 
Hm  order  so  made  shall  be  binding  and  conclusive  on  all 
psrtiee.  Any  proceedings  that  may  have  been  eom- 
menoed  for  the  recovery  of  such  expenses  by  the  local 
authority  shall,  on  the  delivery  to  them  of  such  copy  as 
aforesaid,  be  stayed  ;  and  the  Local  Govemment  Board 
may,  if  it  thinks  fit,  by  its  order  direct  the  looal  autho- 
rity to  pay  to  the  person  so  proceeded  against,  suoh  sum 
as  the  said  board  may  consider  to  be  a  just  oompensa- 
tifln  for  the  loss,  damage,  or  grievance  thereby  sustained 
Vy  him. 

Beott  Fox  and  Roche  for  the  plaintiff. 

Etrachan,  Q.G.  {Manisty  with  him)  for  the  de- 
fendants.— This  case  is  not  within 

Wood  Y.The  Corporation  qf  Widnes,  77  L.  T.  Bep. 
779  ;  (1898)  1  Q.  B.  466. 

It  is  not  part  of  a  general  system.  Each  case  is 
ooasidered  by  itself.  The  plaintiff  should  not  be 
here.  Under  sect  268  of  the  Public  Health  Act 
1875  (38  &  39  Vict.  c.  55)  he  should  go  bef  oie  the 
Local  Govemment  Board.  The  conditions  have 
been  considered  by  the  local  authority,  and  they 
have  found  that  only  one  thing  will  saUsfy  them. 
He  referred  to 

Bogle  V.  The  Sherborne  Local  Board,  46  J.  P.  675 ; 

8t.  Lules*s  Vestry  v.  Lewis,  5  L.  T.  Bep.  608; 
1  B.  A  8.  865. 

Ma».  Cas.— Vol.  XVIIL 


BiDLBT,  J. — ^This  case  raises  two  or  three 
questions  which  require  decision  as  between  the 
plaintiff,  Richard  Robinson,  and  the  Mayor  and 
Burgesses  of  the  Borough  of  Sunderkuid.  It 
appears  the  plaintiff  was  the  owner  of  the  house 
known  as  31,  East-street,  in  the  borough  of  Sun- 
derland, and  that  on  Uie  24th  Nov.  1897,  a  notice 
was  served  upon  him,  headed,  "  Borough  of  Sun- 
derland—Public  Health  Act  1875.  To  Richard 
Robinson,  of  No.  1,  Saint  Thomas-street,  Sunder- 
land, the  owner  of  the  house,  No.  31.  East-street, 
within  the  district  of  the  said  borough.  Whereas 
it  appears  to  the  corporation  of  the  said  boroueh, 
as  tne  local  authority  for  the  district  thereof,  by 
the  report  of  John  Pennook,  their  inspector  of 
nuisances,  that  the  said  house  is  without  a  suffi- 
cient water-closet,  now  therefore  the  said  authority 
hereby  give  you  notice,  and  require  you  as  such 
owner  as  aforesaid,  within  twenty-eight  days  from 
the  service  hereof  upon  you,  to  provide  a  suffi- 
cient water-closet  to  the  said  house  according  to 
the  specification  given  by  this  notice."  Now  in 
the  first  place  that  notice  is  given  under  sect.  36 
of  the  Public  Health  Act  1875.  It  is  argued  here 
by  Mr.  Strachan  that  not  only  is  it  ^ven  under 
the  Public  Health  Act  1875,  but  it  is  siven  in 
addition  under  the  powers  given  to  the  borough 
of  Sunderland  by  the  Borough  of  Sunderland 
Act  1851,  which  does  provide  undoubtedly  by  a 
section  contained  in  that  Act,  which  I  think  is 
sect.  71,  a  form  of  notice,  which  is  contained  at  the 
end  of  the  Act,  in  Schedule  No.  13,  **  Take  notice, 
that  the  cor^ration  require  a  sufficient  water- 
closet,*'  then  in  brackets, "  or  privy,  or  ashpit," 
and  so  forth,  *'  furnished  with  proper  doors  and 
coverings  be  provided  for  the  unaer-mentioned 
house  in  the  borough  according  to  the  specifica- 
tion below."  This  was  an  additional  power 
that  v^as  ffiven  under  the  Borough  of  Sander- 
land  Act  1851.  This  is  a  form  of  notice  which 
would  be  required  under  a  particular  section  of 
the  Public  Health  Act  of  1848,  which  is  incorpo- 
rated with  that  Act,  and  under  that  section  in 
the  Public  Health  Act  of  1848  there  is  no  more 
statutory  power  given  than  is  given  under 
sect.  36  of  the  Public  Health  Act  1875.  There 
is,  indeed,  somewhat  lees  given,  because  there  is 
one  word  introduced  in  sect.  36  of  the  Public 
Health  Act  1875  which  is  not  to  be  found  in  the 
51st  section  of  the  Public  Health  Act  1848.  The 
introduction  of  that  word  is  in  favour  of  the 
owner  of  the  property,  and  not  in  favour  of  the 
exercise  of  more  autnority  by  the  corporation  as 
the  local  authority.  We  are  therefore,  as  I  think, 
quite  clearly  driven  back  to  the  36th  section  of 
the  Public  Health  Act  1875,  which  is  undoubtedly 
the  section  under  which  they  did  act,  and  under 
which  they  ought  to  act  in  giving  this  notice  by 
reason  of  the  other  section  in  the  Borough  of 
Sunderland  Act  1851,  which  says  in  the  9l8t 
section,  that  "this  Act  shall  be  subject  to  the 
provisions  of  any  Act  for  amending  or  extending 
the  Public  Health  Act  1848."  Accordingly,  the 
notioe  is  given  under  that  section,  and  under  that 
section  only  as  it  appears  to  me.  It  is  true  that 
there  is  a  power  given  to  act  under  one  or  the 
other,  but  it  is  needless  to  refer  further  to  it  for 
the  comoration  have  chosen  to  act  under  the 
Public  Health  Act  of  1875,  and  if  they  had  added 
to  it  all  the  other  powers  they  possess,  1  do  not 
think  they  would  have  had  one  whit  more  than 
they  have  under  the  Public  Health  Act  1875.    In 
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my  opinion,  the  oorporation  in  this  case  have 
failed  to  comply  with  the  section  in  the  notice 
they  gave.  Why  it  is  that  persons,  who  have  to 
put  into  force  a  section  of  this  kind,  which  gives 
power  to  interfere  with  private  property  for  very 
sufficient  reasons,  do  not  follow  the  words  given 
them,  I  am  qaite  unable  to  understand.  Bat  in 
this  instance  they  have  not  complied  with  the 
reo  tald  of  form  which  are  required,  and  not 
merely  of  form,  but  as  it  seems  to  me  of  necessity 
in  all  case^  of  the  like  character,  because  whereas 
the  section  says  that  the  report  of  the  survf*yor 
or  inspector  of  nuisances,  on  which  the  notice  is 
founded  is  to  be  that  they  are  without  sufficient 
^ater-doeet,  or  earth-closet,  or  privy,  they  have 
left  out  the  words  "earth-closet  or  privy,'' and 
have  simply  put  that  it  is  without  a  sufficient 
water-closet.  It  is  not  in  accordance  with  the 
power  given  in  the  Act  of  Parliament  and  it 
ought  properly  to  have  gone  on  *'  without  suffi- 
cient earth-closet,  or  privy."  I  do  not  know — 
and  it  is  not  necessary  to  decide  that — whethpr 
the  mere  omission  of  those  words  will  invalidate 
the  whole  c  f  this  notice,  becauhc  there  is  another 
objection  which  is  absolutely  fatal  to  the  notice. 
It  goes  on  to  say,  "  And  f  urth»  r  take  notice,  that 
if  this  notice  is  not  complied  with,  tbe  said 
authority  may  at  the  expiration  of  the  time  above 
specified  do  the  work  hereby  required,  and  may 
i*ecover  in  a  summary  manner  from  the  owner  of 
1  he  said  house  tbe  expenses  incurred  by  them  in 
bo  do  ng,  or  may  by  order  declare  the  same  to  be 
piivate  improvement  expenses  "  Then  the  speci- 
cation  is,  **  To  pull  down  and  clean  away  the 
present  privy  and  ashpit  and  erect  a  new  wash- 
down  pedestal  water-closet,  fitted  with  a  two 
gallon  syphon  cistern,  one  and  a- half  inch  flush 
pipe  and  a  constant  and  efficient  supply  of 
water.  Connect  the  said  closet  tiO  the  existing 
}ard  drain  by  means  of  six- inch  glazed  earthen- 
ware pipes,  making  all  joints  permanently  water- 
tight. Also  provide  a  shed  and  a  galvanised 
iron  pan  two  feet  bv  one  foot  four  inches  by 
one  foot  four  inches  for  ashes  and  house  refuse." 
Now  the  objection  which  is  fatal  is  the  one  which 
was  decided  in  the  case  of  Wood  v.  The  Widnes 
Corporation  (77  L.  T.  Rep.  779;  (1898)  1  Q.  B. 
466)  upon  the  question  of  not  giving,  as  the  statue 
iubended  should  be  given,  to  thn  owner  of  the 
property  in  que-tion,  the  option  of  selecting  for 
liimself  whit  would  be  a  suffi^irnt  water-clos^'t 
Tde  same  point  was  the  second  point  in  Wood  v. 
The  Widnee  Corporation,  where  a  special  no  ice 
served  by  the  corporation  upon  Wood  required 
him  to  provide  *'  a  sufficient  privy  or  ashpit 
furnished  as  aforesaid  on  the  «va.8te  water-clost^t 
system  in  accordance  with  plar^s  and  specitioations 
which  may  be  seen  at  the  office  of  the  borough 
surveyor,  in  almost  precisely  the  same  sort  of 
way,  and  the  same  sort  of  prf*cision  which  is 
stated  here  about  this  peoestal  water-closet. 
Tiiere  ure,  to  begin  with,  other  water-closets,  which 
are  thought,  by  many  people,  to  be  just  as  good 
as  the  pedestal,  or  vta^hdown  closet.  There  are,  I 
know,  many  such  things  in  the  tiade  known  by 
different  names  and  description^,  and  of  which  it 
may  be  fairly  said  that  every  one  has  got  its 
supporters.  We  have  not  gooe  fully  into  the 
subject  to-day,  but  Mr.  Eltringham  who  was  oalled 
on  the  plainti^*s  side,  differs,  so  far  as  his  opinion 
goes,  with  the  opinion  of  some  of  the  witneesee 
who  have  been  oalled  on  behalf  of  the  defendants, 


and  one  in  particular,  who,  I  think,  said  that  in 
his  opinion  tbere  was  only  one  such  thing  that 
would  do  the  work  properly  in  the  world,  and  that 
wan  this  particular  new  wa[8hdown  pe-^estal  water- 
closet.  1  should  have  thought  we  all  had  saffi- 
cient  knowledge  and  experience  to  know  that 
there  are  many  others  which  equally  will  remove 
from  the  premises  the  soil,  which  it  is  the  great 
object  of  fruch  things  to  remove,  iu  an  effectuiil 
manner.  But  that  has  not  been  dot  e  here,  hud  it 
follows  that  this  notice,  which  by  its  specification 
I'equire^  the  plaintiff  to  provide  or  have  provided 
for  him,  at  his  cost,  this  particular  water-closet, 
is  bad.  It  s^ema  to  me  to  be  precisely  and  exactly 
within  the  reasoning  of  t^e  Court  of  Appeal  in  Wofnl 
V.  The  Widnes  Corporation  {ubi  sup.)  Now  thai 
objection  is  sufficient  to  show  that  this  notice  is  a 
bad  one,  and  if  tbe  notice  is  bad,  all  tbe  proce-dingi 
that  hang  upon  it  are  also  bad,  and  tberetore  tbe 
oorporation  would  not  have  a  right  to  euter  upon 
the  premises,  and  to  do  this  work  for  the  man  who 
declined  to  do  it.  But  another  point  is  raised, 
it  seems.  It  is  said  for  the  plaintiff  that  this  was 
done  as  part  of  a  general  system,  and  that, 
according  to  law,  the  corporation  bad  no  right  to 
fldopt  a  general  system  without  regard  to  tbe 
requirem'^nts  of  the  particular  case,  and  iu  thn 
present  cast*,  to  require  that  a  water-closet  should 
be  substituted  for  a  privy,  or  to  order  any  other 
sanitary  improvement.  That  is  what  was  also 
relied  on  in  the  present  case  as  having  been  done 
by  the  corporation.  It  is  clear  that  rhe  case  on 
this  point  is  not  on  all  fours  with  the  former  one, 
because  there  the  Widnes  Corporation  did  by  a 
resolution  which  WdS  passed  by  the  corporation, 
determine  that  they  would  introduce  the  new 
general  system.  That  is  quite  true.  Here  they  did 
not.  There  is  no  such  resolution  in  the  present 
case  as  existed  in  tbe  former  one.  That,  no  donbt» 
makes  a  distinction.  In  this  instance,  I  take  it, 
it  is  pretty  plain  that  for  a  certain  class  of  pro* 
pert^,  not  for  one  particular  street,  or  another 
particular  street,  but  for  a  certain  class  of  property 
(which  1  suppose  is  an  extensive  class  of  property, 
the  poorer — peihaps  about  the  poorest — but  the 
poorer. class  of  property  in  Sunderland),  it  baa 
been  in  the  minds  of  different  members  of  the 
oorporation  and  of  the  medical  officer  of  health, 
and  the  sanitary  engineer,  that  it  might  be  ad- 
virable  to  substitute,  in  respect  of  that  class  of 
property,  a  water-closet  system  instead  of  a  privy 
svstem,  and  I  tbink  it  h»«s  gone  further  tban 
that;  that  the  matter  having  t«en  brought  before 
them  on  a  report  by  their  «>ffioers,  they  have,  in 
po  nt  of  fact,  tihrunk  from  doing  it  because  of  ti^e 
expen-e.  I  think  that  is  the  f«ir  deduction  and 
iuxerence  to  draw  from  what  has  been  sud  aboot 
the  report  made  by  their  officers,  which  has  been 
furnished  to  the  health  committee,  and  of  which  a 
copy  has  b^en  sent  to  every  member  of  the  com^ 
mittee,  and  to  every  member  of  the  corporation. 
I  therefore  think  it  is  the  fact  that  the  health 
committee,  when  dealing  with  this  cla€8  of  pro- 
perty, one  street  of  which  is  this  street,  called 
East-street,  and  no  doubt  there  are  many  others 
— ^all  the  streets  in  fact,  and  all  the  properties 
into  which  notice  was  sent  according  to  the  notice 
book  of  1897 — did  in  every  case  determine  that 
they  should  substitute  for  the  existing  privies  m 
those  houses,  not  only  a  water-closet  system,  btft 
this  water  closet  system  only.  Now  if  they  did 
that,  for  the  reason  that  they  had  in  their  miuds, 
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find  deiermiDe  that  there  should  be  a  general  appli- 
cation of  tLe  system  regardless  of  f>ach  partii-olar 
house,  they  did  that  which  th^^y  had  not,  as  it 
seems  to  me,  the  power  to  do ;  because  thf'y  were, 
tvithoat  regard  to  the  requirements  of  any  par- 
ticular house  or  premises,  carrying  out  a  system, 
which  they  had  made  up  their  minds  to  adopt, 
when  the  Act  of  Parliament  says  you  are  to  carry 
it  out  only  by  considering  the  needs  of  each  par- 
ticnlar  house.  The  report  in  this  instance,  of  the 
sanitary  engineer,  the  inspection  by  the  committee 
on  tbe  other  hand,  and  the  fact  of  that  actual 
inspection,  does  seem  to  me  to  make  it  somewhat 
doubtful  whether  I  can  s>iy  that  there  was  a 
general  system  adopted  without  the  consideration 
of  each  house.  I  rather  think  that  it  would  not 
be  the  fair  inference  to  draw,  and  that  I  ought  to 
say  that  the  plaintiff  should  go  further,  on  this 
part  of  the  case,  and  be  able  to  show  me  positively 
that,  without  regard  to  the  requirements  of  each 
house,  this  system  has  been  adopted.  Now  I  thmk 
10  this  particular  instance,  althonsrh  there  is  some 
evidence  to  the  contrary,  as  Mr.  Eltringham,  the 
last  witness,  said,  still  the  great  bulk  of  the  evi- 
dence shows  that  it  would  be  a  desirable  thing,  in 
this  somewhat  closely  inhabited  nnighbourhood. 
that  there  should  be  a  water-closet  system  instead 
of  a  privy  system ;  and  I  am  willing,  therefore,  to 
believe  that  in  each  case  where  the  report  of  the 
sanitary  engineer  appears  in  the  book,  he  has 
considered  (and  so  it  would  appear  in  this  instance 
also  did  the  members  of  the  committee  consider) 
the  requirements  of  the  particular  house.  Then 
what  else  is  there  to  snow  that  the  opposite 
inference  ought  to  be  drawn  ?  The  fact,  I  suppose, 
that  this  is  the  same  type  of  water-closet  which  is 
ordered  in  this  case.  That,  perhaps,  might  show 
a  general  system ;  but  is  not  that  rather  too  strong 
an  inference  to  draw  P  It  appears  to  me  it  is.  It 
might  be  shown  that  each  house  should  be  treated 
with  that  one  particular  remedy,  but,  if  it  is  a  fact 
that  they  have  considered  the  requirements  of 
each  houte,  I  do  not  think  the  case  falls  so  pre- 
cisely within  the  previous  case  as  to  make  it 
necessary  to  decide  that  in  this  respect  also  the 
notice  is  bad.  But  it  must  be  clearly  understood 
that  the  intention  of  the  law  is  that  each  case 
must  be  decided  on  its  own  merits.  It  is  true  the 
corporation  have  the  right,  indeed  it  is  their  duty, 
to  form  such  schemes  for  the  better  sanitation  of 
the  borough  as  they  are  able  to  do;  but  their 
powers  are  limited  by  what  the  statute  has  given 
them,  and  they  have  not  the  right  to  carry  out 
any  such  scheme  without  having  regard  to  the 
particular  requirements  of  each  house.  Each  owner 
of  each  bouse  is  required  to  do  it  at  his  own  ex- 
pense, and  not  at  their's,  and  it  is  reasonable  and 
proper  therefore  that  he  should  have  a  voice  on 
the  subject  as  well  as  the  corporation.  I  think, 
therefore,  on  that  ground  I  ought  not  to  say  the 
plamtiff  is  entitled  to  succeed.  But  I  do  think 
he  is  entitled  to  succ^^ed  on  this,  that  the  corpo- 
ration have  required  him  to  supply  this  particular 
kind  of  water-closet,  when  they  ought  simply  to 
have  required  him  to  supply  a  sufiGlcient  one. 
Then  Mr.  Strachan  argues  oesides  that  under  the 
268th  section  of  the  Public  Health  Act  the  only 
remedy  the  plaintiff  has  is  by  way  of  appeal  to 
the  Local  Government  Board.  I  do  not  think  so 
at  all.  The  2d8th  section  of  the  Public  Health 
Act  was  referred  to  in  the  case  of  Wood  v.  The 
Widnes  Corporation  (ubi  sup.).    That  is  a  mode 


of  appeal  for  any  person  who  thinks  himself 
aggrieved  by  a  decision  of  the  local  authority. 
But  it  is  where  the  decision  has  been  arrived 
at  or  they  have  a  right  to  arrive  at  it,  and 
have  arrived  at  it,  in  a  proper  way,  although  as 
the  person  aggrieved  may  think,  wrongly  in  point 
of  fact.  In  this  instance,  if  he  had  put  in, 
accordina:  to  tbe  notice  properly  given,  what  he 
considered  a  sufficient  water-closet,  and  tbe  corpo- 
ration bad  said  it  was  not  a  sufficient  water-closf^t, 
and  they  had  another  one,  and  they  had  said, 
'*  we  will  take  out  yourci,  and  put  in  another  and 
charge  you  with  it,"  th'it  would  have  been  legal 
from  its  beginning  to  its  end.  as  I  understand 
it.  Then  tbe  Loral  Govemmeot  Board  are 
the  persons  who  ia  such  a  case  have  to  decide 
whether  it  is  sufficient  or  not.  But  it  is  not,  and 
was  not  intended,  that  in  a  case  like  the  present, 
where  the  corporation  has  taken  the  law  iato  its 
own  hands  upon  such  a  subj^'ct,  and  ba^  not  gone 
by  tbe  right  road  which  enables  them  to  g-dt  tbe 
work  done  which  they  require,  that  there  should 
be  no  ap(;e^l  except  to  the  Local  Government 
Board.  I  understand  from  Mr.  Scott-Fox  tbat 
theie  is  a  deci^ion  exactly  in  point  which  was 
arrived  at  Hy  the  Lords  Justices  in  a  case  of  Tinkler 
V.  The  Wandsworth  District  Board  of  Works 
(30  L.  T.  Rep.  O.  S.  146 ;  31  L.  T.  Rep.  O.  S.  27 ; 
2  De  G.  &  J.  26).  But  tbat  seems  to  me  dear, 
and  in  the  Court  of  Appeal  in  the  Widnes  GdA**, 
I  find  tbat  is  the  view  taken  by  their.  Lordships. 
I  will  read  the  exact  words  from  page  782  in  the 
report  of  that  caae  in  the  Law  Times  :  *'  It  has, 
however,  been  admitted  that  a  local  authority, 
acting  under  sect.  36  of  the  Public  Health  Act 
1875,  must  consider,  and  exercise  ite  discretion  in 
respect  of,  each  particular  case  which  arises ;  and 
that  a  local  autbority  has  no  ri^bt  to  enforce  a 
general  scheme  of  sanitary  improvement,  but 
uiU'^t  consider  each  ctse  and  form  a  judgment 
with  respect  te  it.  Sao  a  a  decision  of  the  local 
authority  cannot  be  brought  before  a  court  of 
law ;  the  remedy  of  a  person  who  thinks  himself 
aggrieved  is  an  appeal  to  the  Local  Government 
Board  under  sect.  268  of  the  Act"  Now  here  there 
has  been  no  decision  at  all.  The  ''  decision  "  that 
is  meant  in  the  section  U  the  dfcision  which 
the  local  authority  has  arrived  at,  the  oonclusion 
that  a  particular  style  of  water-closet  is  neces- 
sary, whereas  the  owner  thinks  it  is  not.  That  is 
what  is  intended,  and  that  is  where  the  remedy 
comes  in  in  each  particular  instance.  Under 
sect  150  it  comes  in  at  a  particular  time  where 
agiia  the  discretion  of  the  local  authority  has 
beea  exercised  according  te  the  powers  given  to 
it,  but  exercised,  as  th<^  aggrieved  person  considers, 
wrongly.  That  is  difficiut  te  compare  with  this 
case,  Decause  it  arises  on  a  different  state  of  cir- 
cumstances. Here  they  have  this  te  consider,  the 
question  how  and  by  what  means  a  better  sanitary 
system  is  to  be  introduced  inte  each  particular 
house.  The  place  where  the  "  decision  "  comes  in 
is  where  the  discretion  has  been  exercisf  d  properly, 
although  as  alleged  wrongfully,  but  I  mean 
properly  according  to  law  by  the  local  authority, 
and  the  person  aggrieved  then  goes  te  the  Local 
Government  Board  in  order  te  get  it  altered.  It 
would  indeed  be  impossible  that  the  court  should, 
in  such  cases,  be  asked  to  overrule  the  discretion 
of  the  local  authority  which,  upon  a  sanitary 
question,  has  no  doubt  been  advised  by  ite  officers, 
and  who  has  had  a  continual  succession  of  cases. 
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Where  the  question  is  between  one  fianitsry  officer 
and  anofchrr  as  to  what  was  the  beet  kind  o( 
water-closet,  nobody  would  think  it  desirable  that 
these  courts  should  be  incumbered  with  cas  s  of 
that  kind.  We  hare  alaiost  had  one  like  it  to-day, 
but  not  quite.  For  these  leasons  I  tbink  the 
notice  was  a  had  oue,  and  that  there  must  bo 
•jadgment  for  the  plaintiff. 

Judgment  aeeardingly» 

Solicitors  for  the  plaintiff,  Maplet,  Teesdale^  and 
Co,t  for  Charle$  T,  StoekdaU,  Sunderland. 

Solicitors  for  the  def  endiint*,  Johnson,  Weath^raU, 
and  Sturtf  for  F,  M,  Bowey,  Sunderland. 


Feb.  12  and  March  4, 1898. 

(Before  Lord  Russell,  C.J.  and  Wbight,  J.) 

Req.  V,  DoxraLAS  and  othebs  (Just  ces).  (a) 

Justices — Disqualification  —  Clerk  to  justices — 
Practising  solicitor — Clerk  accepting  office  of 
justice — Bight  to  sit  as  justice — Local  Govern- 
^nent  Act  1894  (56  A  57  Vict.  e.  73),  s.  22— 
Justices'  Qualification  Act  1871  (34  A  35  Vict, 
c.  18),  s.  1. 

The  offices  of  justice  of  the  peace  and  justices*  cilerh 
are  incompatible  ofices,  and  cannot  both  be  held 
by  the  same  person ;  and,  consequently,  as  the 
office  of  justices*  clerk  is  one  which  the  holder 
thereof  can  resign  of  his  own  motion,  su>ch  ofice 
is  ipso  facto  vacated  by  the  holder  accepting  the 
office  of  justice. 

A  person,  while  clerk  to  the  justices  of  a  petty  see- 
sional  division,  accepted  the  office  of  mayor  of 
the  borough,  and  thereby,  by  virtue  of  sect.  22  cf 
the  Local  Oovemment  Act  1894,  became  ez  officio 
a  justice  of  the  peace  for  the  county,  and  upon 
the  hearing  of  a  certain  charge,  which  resulted 
in  a  conviction,  he  sat  as  one  of  the  justices  who 
adjudicated  upon  the  charge,  being  at  the  time 
clerk  to  the  sam>e  justices  and  in  receipt  of  a 
salary  as  such  cleric ;  and  such  person  had  also 
been  a  solicitor  practising  in  theoorough,  but  he 
had  retired  from  practice  for  sovie  years,  assign- 
ing his  business  to  certain  relatione  under  an 
agreement  by  which  he  was  to  receive  a  yearly 
sum  from  the  firm,  and  at  the  d'lte  of  the  con- 
viction in  question  he  had  ceased  to  take  out 
his  certificate  as  a  solicitor. 

Held,  that  such  person  by  his  acceptance  of  the 
office  of  mayor,  and  thereby  of  the  office  of  justice, 
had  vacated  his  office  as  cleric  to  the  justices,  and 
that  he  was  therervre  qualified  to  sit  as  a  justice, 
and  that,  as  he  had  ceased  to  practise  a«  a  soli- 
citor, he  did  not  come  within  the  disqualifi^iation 
in  sect.  1  of  the  Justices'  Qualifi,cation  Act  1871, 
a»  a  practising  solicitor. 

Rule  calling  oa  c-rtain  of  Her  Majesty's  justices 
of  the  peace  for  the  couuty  of  Southampton  to 
show  cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  the  High  Court  for  the 
purpose  of  qaashing  the  same,  a  certain  record 
of  conviction,  dated  the  30th  Aug.  1 897,  whereby 
one  Frederick  Walker  was  convicted  of  having, 
ou  the  4th  Aug.  1897,  at  the  parish  of  Christ- 
church,  unlawfully  assaulted  one  Rosa  Miillrr. 

The  rule  was  obtained  by  Frederick  Walker, 
and  upon  two  grounds — (1)  That  Alderman  Druitt, 
one  oi  the  justices  before  whom  the  conviction 
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was  made  was  clerk  to  the  justices,  and  was 
thereby  incapable  of  sitting  as  a  justice  in  the 
same  county ;  and  (2)  that  Alderman  Druitt  wm 
a  solicitor  practising  iu  the  county  of  South- 
ampton, and  was  thereby  disqualified  from  sitting 
as  a  justice  in  uuch  county  by  reason  of  the  pro- 
visions  in  sect.  1  of  the  Justices'  Qualification 
Act  1871  (34  &  35  Yict.  c.  18). 

The  applicanc  for  the  rule  in  his  affidavit  stated 
that  he  was  convicted  of  assault  by  the  court  of 
summarv  jurisdiction  for  the  petty  sessional  diri- 
sion  of  Kinewood,  in  the  county  of  Southampton, 
sitting  at  C  hristchurch ;  that,  on  the  hearing  of 
the  charge  on  which  he  was  so  convicted,  the  court 
was  composed  of  seven  justices,  one  of  whom  was 
Alderman  James  Druitt,  mayor  of  the  borough  of 
Christcburch,  who  sat  throughout  as  a  member  of 
the  court,  and  took  an  active  part  in  hearing  and 
adjudicating  upon  the  charge,  and  that  he  sat  as 
one  of  the  justices  of  the  court ;  that  Alderman 
Druitt  was  at  the  time  iiiayor  of  the  borouj^  of 
Christcburch,  and  claimed  to  sit  as  a  justice  of 
the  peace,  and  to  h  ar  and  adjudicate  on  the 
charge  praferred  against  the  applicant  on  the 
ground  that,  being  mayor  of  the  borough  of 
Christcburch  he  was,  and  still  is,  entitled  to  sit 
and  act  as  a  justice  of  the  peace  for  the  county 
of  Southampton ;  and  that  he  was  at  the  time  of 
such  conviction  and  still  is  clerk  to  the  said  court 
of  summary  jurisdiction,  and  as  such  clerk  \a  in 
receipt  of  a  yearly  salary  ;  aud  that  he  was,  and 
still  is,  a  solicitor  practising  in  the  county  of 
Southampton  ;  that  in  the  above  circumstances 
Alderman  Druitt  was  not  legally  capable  of  sitting 
to  hear  and  adjudicate  on  the  cfaiarge  preferred 
against  the  applicant,  and  that  the  conviction  was 
therefore  bad  in  law. 

Alderman  Druitt,  in  his  affidavit  in  reply, 
stated  as  follows  :  That  he  was  admitted  an 
attorney  iu  1838,  and  practised  as  an  attorney 
and  solicitor  at  Christcburch  from  that  year  until 
1892;  that  about  the  year  1838  he  was  aftppointed 
to  tie  office  of  clerk  to  the  justices  of  the  Christ- 
church  petty  sessions,  and  that  he  has  ever  since 
held  aud  now  holds  that  office,  and  that  he  dis- 
charged the  duties  of  the  office  until  May  1896, 
but  that  since  that  time,  in  consequence  of 
advancing  age  and  loss  of  eyesight,  the  duties  have 
been  discUarged  for  him  by  his  son  John  Druitt ; 
and  that  he  has  more  than  once  lately  offered  to 
the  chairman  of  the  justices  his  resignation  of 
the  office  of  clerk,  but  that  no  action  has  until  the 
last  few  daye  been  takea  thereon. 

That  he  retired  from  practice  as  a  solicitor  iA 
1892,  and  that  for  many  years  before  that  date  he 
had  been  in  partnership  with  his  nephew  under 
the  style  of  Druitt  and  Druitt ;  that  in  1892,  by 
an  agreement  maie  between  himself,  his  nephew 
and  his  two  sons,  he  retired  from  the  firm,  which 
was  to  be  carried  on  by  his  nephew  and  his  two 
sons  under  the  same  style  a^  before,  and  that 
under  the  agreement  he  receives  from  them  an 
agreed  rent  for  the  offices  of  the  firm  and  an 
annuity  of  600Z. ;  Uiat  since  his  retirement 
in  1892  he  has  not  practised  as  a  solicitor, 
but  that  he  continued  to  take  out  his  certificate 
until  1896,  being  under  the  impression  that  it  was 
necessary  for  him  to  do  so  as  registrar  of  the 
Christchurch  County  Court,  which  office  he  had 
held  for  many  years,  though  he  ceased  to  take  out 
his  certificate  when  he  was  informed  that  it  was 
not  necessary  for  the  registrar  of  the  County 
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Gonrt  to  be  in  practice  as  a  solicitor ;  that  at  his 
request  a  letter  was  written  in  Deo.  1896  bj 
Messrd.  Draitt  and  Druitt,  to  their  London 
agents,  asking  them  not  to  take  out  a  certificate 
for  Mr.  James  Druitb  for  the  ensuing  year; 
but  the  London  agents  had  aliead^  applied  for 
and  obtained  the  certificate,  though  in  accordance 
with  the  above  request  the  agents  stopped  the 
certificate,  and  did  not  pay  the  duty  thereon,  and 
that  in  consequence  no  duty  was  paid  and  no 
certificate  was  issued. 

That  on  the  9th  Nov.  1896  he  was  elected  to  the 
office  of  mayor  of  the  borough  of  Christchurch, 
the  bye-laws  of  which  borough  impose  a  fine  of 
25Z.  for  non-acceptance  of  the  ofELce  of  mayor; 
that  he  accepted  the  office,  and  thereby  became 
ex  cfieio  a  justice  of  the  peace  for  the  county  of 
Souuiampton  imder  the  Local  Government  Act 
18i>4,and  that  he  has  since  during  his  year  of 
office  discharged  the  duties  of  a  justice  when 
called  upon  to  do  so ;  that  upon  the  two  occasions 
on  which  the  charge  against  the  applicant  was 
before  the  bench  the  solicitor  for  the  accused  on 
each  occasion  knew  that  he  held  the  office  of 
jostices'  clerk,  but  that  no  objection  was  taken 
on  either  occasion  to  his  presence  on  the  bench, 
and  that  no  objection  was  ever  taken  by  anyone 
to  his  acting  as  justice;  that  both  parties  were 
strangers  to  him,  and  that  he  had  no  bias  whatever 
and  no  interest  of  any  kind  in  the  result,  and 
that  he  acted  in  good  faith  in  the  discharge  of 
what  he  believed  to  be  his  duty. 

It  was  also  stated  in  an  affidavit  by  the  clerk  of 
the  peace  that  at  the  date  of  the  hearing  of  the 
charge,  the  derk  of  the  justices  was  Aidermaa 
Druitt,  who  as  such  clerk  was  in  receipt  of  a 
■alary  of  75Z.  a  year. 

Sect  1  of  the  Justices'  Qualification  Act  1871 
(34  &  35  Yict.  c.  18)  provides : 

No  person  shaU  be  capable  of  becoming  or  being  a 
a  jastioe  of  the  peace  for  any  county  in  England  or 
Wales  (not  being  a  county  of  a  city  or  county  of  a 
town)  in  which  he  shall  practise  and  carry  on  the  pro- 
fwkion  or  bnaineas  of  an  attorney,  solicitor,  or  proctor. 

Sect  22  of  the  Local  Government  Act  1894 
(56  &  57  Vict  c.  73),  provides : 

The  chairman  of  a  diatriot  oonneil,  unless  a  woman 
or  personally  disqoalilled  by  any  Act,  shall  be  by  virtue 
of  nis  office  justice  of  the  peace  for  the  county  in  which 
the  district  is  situate ;  but  before  acting  as  such  justioe 
he  shall,  if  he  has  not  already  done  so,  take  the  oaths 
leqoized  by  law  to  be  taken  by  a  jutttioe  of  the  peaoe 
othor  than  the  oath  respecting  the  quaiifloation  by 
estate. 

A.  T.  Latorence,  Q.G.  (C  Salter  with  hioi),  for 
Alderman  Druitt,  showed  cause. — The  first  ground 
of  objection  in  the  rule  is  that  Alderman  Druitt, 
having  been  the  clerk  to  the  magistrates,  was 
thereby  disqualified  from  s  tting  and  acting  as  a 
justice.  It  is  true  that  he  was  until  iifter  the 
date  of  these  proceedings  clerk  to  the  magistrates, 
bat  since  May  1896  the  duties  of  that  olfice  have 
been  performed  by  his  son  with  the  consent  and 
aoquiesoenoe  of  the  bench,  and  he  has  more 
than  once  signified  his  desire  to  retire  from  the 
office  of  clerk,  but  the  justices  did  not  appoint 
a  SQcoeesor  until  after  these  proceedings  were 
instituted.  As  mayor  of  Christchurch  he  was, 
by  sect  22  of  the  Local  Government  Act  1894,  a 
jpstice  of  the  peaoe  for  the  county,  and  was  en- 
titled to  act  as  such  justice  unless  he  was  dis- 


qualified from  so  acting  by  any  Act.  He  is  not 
disqua'ified  by  any  Act  unless  he  is  so  disqualified 
by  sect.  1  of  the  Justices'  Qualification  Act  1871, 
and  he  would  not  be  disqualified  under  that 
section  unless  he  were  in  the  words  of  the  section 
a  solicitor  practising  as  such  in  the  county.  That, 
however,  is  the  second  ground  of  objection.  To 
the  first  objection  there  are  these  two  answers :  in 
the  first  place,  if  the  court  should  think  that 
these  two  offices  of  magistrate  and  magistrates* 
clerk,  are  inconsistent,  that  fact  does  not  in  itself 
make  Alderman  Druitt  cease  to  be  a  justice  of 
the  peaoe.  It  might  be  a  ground  for  removing 
him  from  one  or  other  of  the  offices,  but  it  does 
not  prevent  him  from  being  a  justice  of  the  peace 
and  acting  as  such.  If  the  two  offices  are  not 
made  inconsistent  by  law,  that  is  by  statute,  the 
mere  fact  that  the  offices  may  be  inconsistent 
does  not  render  a  conviction  by  such  justice  bad 
in  law.  f  Wbioht,  J. — 1  should  have  thought  the 
two  offices  were  incompatible  with  each  other,  and 
if  the  old  statutes  were  looked  through  possibly 
one  of  the  offices  may  haye  been  vacated.]  The 
second  answer  to  the  first  objection  is,  that  if 
there  were  any  disqualification  existing  at  the 
time,  it  was  waived  at  the  hearing,  as  the  affida- 
yite  show  that  on  the  tuo  occasions  when  the 
applications  were  before  the  bench,  the  solicitors 
who  represented  the  accused  knew  that  Alder- 
man Druitt  was  the  clerk  to  the  justices,  and  no 
objection  was  taken  on  that  ground  on  either 
occasion.  Assuming,  therefore,  that  there  was  a 
disqualification  in  point  of  law,  the  solicitors  of 
the  accused  (the  applicant  for  this  rule)  must  be 
taken  to  have  known  the  law,  and  no  objection 
having  been  made  at  the  time,  the  objection,  if  it 
was  one,  was  waived :  {Reg.  y.  Burton,  77  L.  T. 
Bep.  364;  (1897)  2  Q.  B.  468,  which  was  also  a 
case  of  an  objection  to  a  solicitor  sitting  upon 
the  ben3h).  In  Bex  v.  PcUteeon  (4  B.  &  Ad.  9), 
decided  in  1832,  a  person  who  by  his  position 
as  alderman  was  a  justice  of  the  peace,  whilst 
he  was  alderman  accepted  the  position  of 
treasurer  to  the  justices,  and  as  such  treasurer 
was  accountable  to  the  justices  for  the  money 
received  by  him  in  his  office,  and  was  in  fact 
appointed  by  them,  and  the  question  was  whether 
the  two  offices  were  incompatible,  and  whether 
the  offices  of  justice  and  alderman  became  yoid 
by  the  acceptance  of  the  treasurership.  It  was 
there  held  that  the  acceptance  by  a  person  holding 
a  corporate  office,  of  another  incompatible  office 
not  corporate,  did  not  operate  as  an  absolute 
ayoidance  of  the  corporate  office,  though  it  might 
be  ground  for  amotion;  and  that  acceptance  of 
an  incompatible  office  does  not  operate  as  an 
absolute  avoidance  of  a  former  office,  in  any  case 
where  the  party  could  not  divest  himself  of  that 
office  by  his  own  act  and  without  the  concurrence 
of  another  authority  to  his  resignation,  unless 
such  authority  be  privy  and  consenting  to  the 
second  appointment.  Thid  proposition  is  yery 
dearly  laid  down  at  p.  26,  by  Parke,  J.,  who 
delivered  the  considered  judgment  of  the  court. 
That  learned  judge  also  held  that  the  defendant, 
so  long  as  he  was  an  alderman  and  justice  of  the 
peace  for  the  city,  was  not  a  person  capable  of 
beini^  appointed  county  treasurer;  but  he  also 
held  tha&  the  offices  of  justice  and  alderman  did 
not  b'  come  absolutely  void  by  the  acceptance  of 
the  office  of  treasurer.  Applying  those  proposi- 
tions to  this  case,  oven  if  the  offices  of  justice  and 
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justices'  cleTk  be  incompatible,  and  if  one  of  them 
is  vacated,  it  cannot  be  the  office  of  justice,  as  he 
holds  that  office  by  virtae  of  his  being  major,  and 
he  cannot  gt*t  rid  of  the  majoralty,  though  he 
may  do  9o  before  accepting  the  office  by  paying  a 
fine.  My  whole  submission  is  that  the  fact  of 
bis  being  magistrates'  clerk  does  not  prevent  his 
being  a  justice,  so  as  to  make  all  his  acts  as  a 
justice  null  and  void ;  and  I  am  not  concerned 
to  say  that  he  was  still  the  clerk.  It  really  does 
not  matter  to  my  argument  whether  he  was  or 
was  not  clerk,  and  it  may  be  that  by  accepting 
the  offic*)  of  justice  he  thereby  vacated  the  office 
of  justices'  clerk,  and  that  he  could  not  have 
recovered  the  salaiy  of  the  office.  As  to  the 
sessond  grouad  of  the  rule,  a  solicitor  to  be  dis- 
qualified under  sect.  1  of  the  Act  of  1871,  must  be 
practising  and  canning  on  the  profession  of  a 
solicitor  at  the  time.  Tne  affidavits  show  that  he 
had  retired  from  practice  in  1892,  and  that  he  had 
not  taken  out  his  certificate  for  the  year  in  which 
this  conviction  was  made.  He  therefore  does  not 
come  within  the  disqualification  of  that  section. 
Both  objections  fail,  and  the  rule  ought  to  be 
discharged. 

E.  Bowen-Bowlands  (F.  H,  Corbet  with  him)  in 
support  of  the  rule. — As  to  the  statement  that 
Alderman  Druitt's  son  was  in  reality  clerk  at  the 
time  of  the  conviction,  that  is  conti*adicted  by  the 
affidavit  of  the  clerk  of  the  peace  who  says  that 
Alderman  Druitt  was  clerk  at  the  time,  and  that 
as  such  clerk  he  was  in  receipt  of  a  salary  of  75Z. 
a  year.    [Lord  Russell,  C.  J.— That  is  admitted.] 
On  the  occasion  in  question  Alderman  Druitt  was 
acting  as  clerk  through  his  son  in  advising  the 
justices.    The    question    is,  whether   these  two 
offices  are  incompatible ;  and  we  submit  that  they 
are.    The  position  of  a  clerk  to  the  justices  is 
this :  the  justices  not  only  appoint  him,  but  they 
can  dismiss  him.    They  control  him,  fix  his  salary, 
examine  his  accounts,  and  it  is  they  who  send  up 
recommendations  as  to  the  salary  to  the  Secretary 
of  State  in  pursuance  of  sect.  2  of  the  Justices' 
Clerks  Act  1877  (40  &  41  Vict.  c.  43).    Alderman 
Druitt  Was  sitting  on  the  bench — which  is  sup- 
posed to  be  an  unpaid  bench — and  he  is  taking  a 
salary  as  clerk  for  certain  duties,  amongst  which 
is  the  duty  of  advising  the  justices.    It  is  unheard 
of  that  a  man,  who  is  the  paid  and  salaried  clerk 
to  the  justices,  should  himself  act  as  a  justice 
amongst  the  justices  who  pay  him  as  clerk.    Tbe 
two  offices  are  therefore  absolutely  incompatible, 
and  one  of  them  must  be  vacated.    Which  of  the 
offices  is  vacated?     We  submit  that  it  is  the 
office  of  justice.    In  Worth  v.  Newton  (24  L.  T. 
Rep.  O.  S.  78, 157 ;  10  Ex.  247),  decided  in  1854, 
the  considered  judgment  of  the  court  was  de- 
livered by  Parke,  B.,  as  in  Bex  v.  Patteeon  {ubi 
8up.\  and  with  the  statement  of  the  law  as  there 
laid  down  by  Parke,  B.  we  are  quite  satisfied.    In 
that  case  the  question  was,  whether  the  acceptance 
of  the  office  of  overseer  operated  as  a  resignation 
of  a  prior  office  of  assistaiit  overseer.    In  dealing 
with  the  principle  laid  down  in  Bex  v.  Patteson 
(ubi  sup.),  he  says :  "  But  it  was  said  that  this  case 
was  within  the  exception  pointed  out  in  Bex  v. 
Patteson  {ubi  sttp.),  inasmuch  as  any  assistant 
overseer  could  determine  his  offif*e  by  his  own 
act ;  and  if  such  an  office  was  held  at  the  mere 
pleasure  of  the  holder,  and  determinable  at  his 
will,  simply,    there  is  no    doubt  that  such  an 
office  would  be  within  the  exception,  and  the 


acceptance  of  a  new  and  incompatible  office  would 
be  a  determination  of  his  will  to  retain  the  old 
one ;  but,  to  fall  within  the  exception,  the  office 
must  be  one  determinable  simply  by  the  act  of 
the  holder  indicating  that  he  will  hold  it  no  longer. 
If  a  formal  mode  of  determining  the  office  is 
established  by  law,  the  holde*"  cannot  dispense 
with  it  of  his  own  mere  authority."    The  p'inciple 
is  there  laid  down  that  for  the  acceptance  of  an 
office  to  vacate  another,  and  prior  incompatible 
office,  the  prior  office  must   oe  one  which  the 
holder  can  give  up  at  his  own  will  and  pleasnre 
simply.     Is  the  office  of  clerk  to  the  justices  onn 
which  the  holder  can  give  up  of  his  own  will  and 
pleasure?    We  submit  thac  it  is  not  such  an 
office,  and  that  a  person  cannot  divest  hiiuself  of 
his  own  mere  will  or  motion  of  the  office  of  clerk : 
and,  in  fact,  in  this  ease,  so  far  from  resigmni^ 
the  office,  he  still  held  it  on,  and  took  his  sakrj 
in  respect  of  the  office.    As  he  cannot  of  his  own 
mere  motion  divest  himself  of  the  office  of  clerk, 
he  is  therefore  incapable  of  taking  or  holding  the 
second  office,  that  is,  the  office  of  justice  of  the 
peace.    He  was  th<^refore  not  qualified  to  sit  on 
the  bench  as  a  justice  at  the  time  of  the  hearing 
of  this  charge,  and  upon  that  ground  the  convic- 
tion was  bad.    It  is  said,  however,  that  there  has 
been  a  vaiver  in  consequence  of  no  objection 
having  been  taken  at  the  time.    The  doctrine  of 
waiver  does  not  apply  to  such  a  case.    Waiver 
applies  in  cases  where  the  justice  is  qualified  to 
sit  as  a  justice,  but  where,  owing  to  some  special 
cause,  he  ought  not  to  adjudicate  in  some  parti- 
cular case  by  reason  of  his  having  an  interest  in 
the  result,  or  by  reason  of  bias  or  otherwise.    In 
such  a  case  there  may  be  a  waiver  by  not  taking 
the  objection  if  such  objection  is  known  at  the 
time.    Such  was  the  case  in  Beg.  v.  Burton  (vhi 
sup.),  where  the  justice  who  was  objected  to,  was 
qualified  to  sit  generally  as  a  justice,  but  where 
objection  was  taken  to  his  being  on  the  bench  on 
the  ground  that  he  was  a  solicitor,  and  that  he. 
being  a  solicitor,  ought  not  to  have  sat  in  that 
particular  case,  where  the  charge  against  the 
accused  was  for  having  acted  as  a  solicitor,  ht 
being  an  unqualified  person.    The  present  case  i' 
wholly  different,  because,  if  our  contention  is  right, 
Aldei*man  Druitt  had  no  right  to  be  on  the  bench 
at  all  t'l  hear  any  case,  and  was  not  a  justice  at 
all.    With  regard  to  the  second  ground  that  he 
was  a  practising  solicitor,  there  is  no  doubt  that 
he  was  receiving  a  sum  of  600L  a  year  from  the 
firm,  and  that  he  had  taken  out  his  certificate 
almost  up  to  the  very  time ;  but  we  rely  on  the 
firat  ground  of  objection  rather  than  this. 

Cur.  adv.  wU. 

March  4. — The  judgment  of  the  Court  (Lord 
Russell,  C.J.  and  Wright,  J.)  was  delivered  by 
Lord  Bassell,  C.J. — This  was  a  case  in  which  a 
rule  had  been  obtained  upon  the  22nd  of  Nov.,  for 
a  certiorari  to  bring  up  a  certain  conviction  of 
one  Frederick  Walker,  for  assault,  which  con- 
viotion  had  taken  pldoe  upon  the  20th  Aug.  1897. 
The  conviction  took  place  at  Christchnrch, 
which  is  in  the  Bingwood  Division  of  the  county 
of  Southampton,  before  a  bench  of  seven  magis- 
trates,* and  it  was  alleged  that  this  conviction  was 
wrong,  because  one  of  the  magistrates  who  took 
part  in  adjudicating  upon  the  case  was  disqualified 
irom  acting  as  a  magistrate.  The  case  it  sn 
illustration  of   the  je^ousy  with  which  the  la^ 
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requires  that  there  shall  be  perfect  legal  capacity 
in  the  tribunal  which  is  to  adjudge  even  in  the 
]eMt  important  case.  Six  of  the  magistrates  were 
dolj  and  fu  Ij  qualified,  buG  it  was  said  that  the 
seventh,  who  ako  took  part  in  the  adjudication 
upon  the  case,  was  not  qualified,  and,  as  a  resalt, 
that  the  whole  proceedings  were  wrong,  and  that 
this  court  ought  to  quash  the  oonviction.  The 
magisti-ate  who  was  said  to  ba  disqualified  was 
one  Alderman  Druitt,  the  mayor  of  Chrisrchuroh, 
who  under  the  Local  Goverument  Act  1894,  by 
reason  of  the  tenure  of  that  office  as  mayor, 
became  ex  officio  entitled  to  vote  as  a  magistrate 
for  the  county  of  Southampton,  and  entitled  to 
bit  upon  cases  coming  from  the  Ringwood 
Division.  Two  objections  were  made;  one  was 
that  he  was  a  solicitor  and  was  therefore  inca- 
pacitated, and  the  next  was  that  he  was  clerk  to 
the  magistrates  and  on  that  ground  he  was'  dis- 
qualified. As  regards  the  first  ground  of  objec- 
tion theie  is  no  real  foundation  for  it.  Alderman 
Druitt,  we  are  satisfied,  ceased  to  practise  as  a 
■olidtor  as  far  back  as  the  year  1892.  At  that 
time  he  made  over  his  business  to  certain  rela- 
tions, and  we  ai-e  satisfied  that  from  that  time  he 
did  not  practise.  It  is  true  that  up  to  the  year 
189o  he  took  oat  his  certificate  as  a  solicitor,  bat 
he  had  done  that,  we  are  satisfied  upon  his  state- 
ment, because  he  thought  it  was  necessary  for 
him  to  do  so  in  his  character  as  one  of  the  joint 
registrars  of  the  County  Court.  That '  ground 
therefore  fails.  The  principal  ground,  and  the 
one  which  has  been  mainly  argued  here,  is  that 
he  t«ing  clerk  to  the  magistiates,  was  incapacitated 
from  sitting  as  a  magistrate.  Now,  the  facts  as 
regards  his  position,  are  these.  He  was  appointed 
magistrAtes  clerk  as  far  back  as  the  year  1838, 
and  he  continued  to  hold  that  office  in  the  sense 
of  drawing  the  salary  of  the  office,  and  in  tbe 
aense  of  being  liable  to  be  called  upon  by  the 
magistrates,  if  they  so  desired,  to  advise  them, 
Qutil  a  date  subsequent  to  tbe  date  of  the  con- 
viction. Bat  it  appears  that  he  had  tendered  his 
resignation ;  that  that  robignation  had  not  been 
accepted,  and  that  the  magistrates,  whose  servant 
be  was  as  their  clerk,  had  done  what  I  must  .dis- 
tinctly say  was  a  highly  improper  thing.  Although 
they  knew  that  he  became  by  yirtue  of  his  office 
as  mayor  of  Christchurch  a  magistrate  of  thn 
oonnty  of  Southampton,  yet  they  permitted  him 
to  continue  to  hold  the  office  of  cJerk  to  the 
magistrates,  and  to  draw  tue  salary  of  clerk  to 
the  magistrates.  That  was  a  highly  improper 
thing  for  them  to  have  as>ented  to,  and  it  was  a 
highly  improper  thing  for  him  to  have  agreed  to. 
Bat  1  do  not  see  the  least  groand  for  suggesting 
any  jobbery  or  wrong  in  it,  although  undoubtedly 
the  conduct  of  Alderman  Druitt  and  the  magis- 
trates was  reprehensible.  But  although  he  oon- 
tinaed  to  hold  the  office  of  magistrates  clerk  and 
to  draw  the  salary,  it  is  quite  clear  that  he  was 
allowed,  with  the  assent  of  the  magistrates,  to 
liave  the  duty  of  the  magistrates'  clerk  performed, 
after  he  became  ex  officio  a  magistrate,  and  before 
that  date,  by  his  son.  The  question  is,  in  that 
oondition  of  thingt>,  he  being  magistrates'  clerk, 
was  he  thereby  incapacitated  from  assuming  tbe 
petition  of  and  acting  as  a  mai^iatrate  ?  I  need 
not  say  that  the  two  positions  cannot  be  held  by 
the  same  person.  The  question  is,  what  is  the 
effect  in  point  of  law  of  one  who  is  in  the  position 
of  magistrates*  clerk  occupying  the  position  of 


magistrate,  and  being  one  of  the  same  body  who 
were  his  employers  and  principals.  That  is  the 
qaestion  of  law  which  we  have  here  to  consider. 
It  is  obvious  that  the  magistrates'  clerk  is  in 
effect  the  servant  of  the  magistrates,  appointed 
by  them,  and  they  are  the  persons  who  fix  his 
salary,  subject  to  some  control  by  the  Home 
Office.  It  is  obvious  also  that  he  cannot  be  com- 
pelled to  continue  in  the  service  of  the  magis- 
trates as  magistrates'  clerk  against  his  will.  It 
follows,  therefore,  that  it  was  quite  within  the 
competence  of  this  gentleman  to  decline  to  con- 
tinue to  act  as  magistrates'  clerk  subject,  it  may 
be,  to  some  complaint  against  him  if  he  violated 
his  terms  with  the  magistrates.  Subject  to  that 
he  had  a  right  to  determine  his  position  as  magis- 
trates' clerk.  It,  therefore,  was  a  position  which 
he  could  free  himself  from  if  he  had  chosen.  It 
follows  also  from  what  I  have  said  that  these  two 
offices  are  incompatible  offices ;  and  the  question 
therefore  arised — which  finally  is  the  question  we 
have  here  to  decide — what  is  the  effect  of  a  man 
holding  two  incompatible  offices  under  such  cir- 
cumstances as  these  P  He  cannot  hold  both,  it  is 
obvious,  as  they  are  distinctly  incompatible.  It 
seems  to  me  tbat  the  principle  upon  which  this 
ease  must  be  decided  is  the  pnnciple  which  was 
expressed  by  tbe  Court  of  Appeal  in  the  case  of 
Beg.  V.  The  Mayor  and  Corporation  of  Bangor 
(18  Q  B.  Div.  319,  affirmed  by  H.  of  L. ;  58  L.  T. 
Rep.  502;  13  App.  Cas.  241).  I  think  the  case 
was  not  leferred  to  in  the  course  of  the  argu- 
ment in  this  case,  and  it  is  a  case  which  I  see 
my  learned  brother  Wright  and  myself  argued 
at  the  Bar.  That  was  a  case  in  which  upon  the 
election  of  a  councillor  for  one  of  the  wards  of 
the  borough  two  candidates  presented  themselves  ; 
one  candidate  was  unconnected  with  the  govern- 
ing body  of  the  borough,  and  the  other  candidate 
was  an  alderman  of  the  borough.  They  both 
went  to  the  poll  with  the  result  that  the  alder- 
man received  the  majority  of  the  votes.  Objectioa  ^ 
was  taken  before  the  returning  officer  that  the 
alderman  was  ineligible  because  he  had  already 
filled  the  office  of  alderman,  and  taking  that 
view,  the  returning  officer,  although  the  alderman 
had  the  majority  of  votes,  declared  that  the  other 
candidate  was  duly  elected.  Application  was 
then  made  to  the  Superior  Court  with  the  result 
that  the  court  decided  that  the  returning  officer 
had  exceeded  his  daty  in  declaring  that  the 
alderman  was  not  duly  elected,  stating  that  it 
was  the  duty  of  the  returning  officer  to  declare 
the  person  elected  who  had  the  majority  of  the 
votes,  a  point  which  does  not  now  arise.  That 
question  having  been  cleared  away,  the  question 
was,  was  the  alderman  capable  of  serving  in  the 
office  of  councillor.  I  will  not  refer  to  the 
judgment  of  the  earlier  court,  but  the  argument 
on  the  part  of  the  appellant,  representing  the 
alderman,  was  this:  *'If  it  exists  at  all" — that 
is,  the  incapacity — 'it  must  exist  because  the 
two  offices  are  incompatible.  But  if  they 
are,  the  assumption  of  the  second  office  vacates 
the  first."  That  was  the  argument.  In  giving 
judgment  Lord  Esher.M.R., after  stating  the  facts, 
says  (18  Q.  B.  Div.  at  p.  361) :  *'  It  has  been  said 
th'it  tbe  offices  are  incompatible,  and  that  two 
incompatible  offices  cannot  be  held  by  the  same 
persou  at  the  same  time.  The  latter  proposition 
18  true  with  respect  to  the  offices  of  aloerman  and 
ooancillor,  not  on  the  ground  that  they  are  offices 
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of  profit,  but  on  the  m>and  that  thej  are  so 
iuoompatible  that  the  Legislatare  cannot  haye 
intended  they  should  be  held  by  the  same  person 
at  the  same  time.    What  is  the  conseqnenoe  of 
this  doctrine  P    A  long  series  of  authorities  has 
upheld  the  proposition  that  when  two  offices  are 
incompatible,  and  the  suggested  inelig^ibilitT  of 
the  candidate  for  one  of  them  only  arises  nom 
the  fact  that  it  is  incompatible  with  the  office  he 
already  holds,  he  is  not  thereby  prevented  from 
being  elected  to  the  second  office,  whether  it  be 
superior  in  rank  or  power  to  the  other  or  not." 
Then  he  proceeds  to  enlarf^  upon  that  argument, 
aud  concludes  that  the  alderman  by  the  fact  of 
his  election  and  acceptance  of  the  position  of 
councillor   yacated    his    position   as   alderman, 
although  in  the  hierarchy  of  local  government 
the  office  of  alderman  was  regarded  as  a  superior 
office.    It  seems  to  us  that  uxe  principle  oi  that 
case  applies  here.    We  think  that  by  bis  accept- 
ance of  the  office  of  mayor,  which  carried  with  it 
the  consequence  of  his  becoming  a  magistrate  for 
the  county  of  Southampton,  the  position  which  he 
accepted,  and  in  which  he  acted,  had  the  effect  of 
vacating  the  position  he  held  as  clerk  to  the 
magistrates.    Therefore,  alL  the  proceedings  of 
the  magistrates  were  irregular  in  continuing  him 
in  that  position,  and  the  conduct  of  Alderman 
Drnitt,  in  continuing  to  accept  the  salary  in  that 
position  was  irregular,  yet  we  think  he  was  not 
incapacitated  from  acting  as  a  magistrate,  and 
that  the  conviction  was  therefore  vahd,  and  must 
stand.    It  follows  that  the  rule  must  be  dis- 
charged, but  under  the  circumstances  it  will  be 
without  costs.       j^^^  dUcharged  without  co»U, 

SoUoitors  for  the  applicant  for  the  rule,  Bouth, 
Staceyt  and  Castle,  for  Burt  and  Hatnland, 
Christchurch. 

Solicitors  for  the  respondents,  Lovell,  SoUt  and 
Pitfield,  for  Druitt  and  DruUt,  Ghristchurch. 


CBOWH    CASES    BESEBYED. 

Saturday,  Feb.  5, 1898. 

(Before    Lord    Bussell,    C.J.,   Hawkins, 
Mathew,  Lawbange,  and  Wright,  JJ.) 

Beg.  V,  Boss,  (a) 

Criminal  law — Evidence  — Admieeilnlity  —  Con- 
fession — Inducement  to  eonfesa — Duty  of  proee- 
cuHng  counsel  and  solicitor — Bail, 

A  confession  made  in  consequence  of  an  induce^ 
ment  held  out  by  a  person  in  authority  is  not 
admissible  evidence,  A  statem^ent  vnade  by  an 
accused  person  after  he  ha^  been  told  that  it  uill 
be  better  for  him  to  speak  the  truth,  cannot  be 
admitted  as  evidence  against  him, 

Semble,  it  is  the  duty  of  prosecuting  counsel  and 
solicitors  having  the  charge  of  prosecutions  to 
satisfy  themselves  before  putting  in  evidence  a 
confession,  that  it  was  not  made  under  such  cir- 
cumsta/nces  as  to  be  inadmissible, 

Semble,  bail  is  not  to  be  withheld  unless  it  is 
otKerwise  impossible  to  ensure  the  prisoner's 
attendance  at  the  trial. 

Case  stated  by  the  chairman  of  the   Norfolk 
Quarter  Sessions. 

(a)  Beportad  by  A.  A.  Bbthumb,  Eaq.,  BftrrUt<ir-ftt-Lftw. 


The  prisoner  was  indicted  for  larceny  of  certain 
com,  chaff,  sheep,  poultry,  and  grass  seeds,  the 
property  of  his  master,  one  Oomey.  It  ma 
stated  in  the  case  that  Comey  in  the  presence  of  a 
police  constable  had  asked  the  prisoner  how  he 
accounted  for  the  number  of  the  sheep  oa  the 
farm  bein^  less  than  it  should  be,  and  the  prisoner 
then  admitted  that  he  had  sold  a  lamb  and  an 
ewe  to  certain  persons.  In  giving  his  evidence 
Comey  stated  that  the  prisoner  after  making  the 
statement  as  to  the  sheep  had,  in  answer  to 
questions,  stated  that  he  had  also  disposed  of 
certain  quantities  of  com  and  chaff.  On  cross- 
examination  the  prosecutor  admitted  that  he 
might  have  said  to  the  prisoner,  "  You  had  bett» 
tell  me  about  all  the  com  that  is  gone.'*  Bohert 
Comey,  a  nephew  of  the  prosecutor,  being 
called,  subsequently  stated  that  the  prosecutor 
had  asked  the  prisoner  to  speak  the  truth,  sajing 
that  "  it  would  be  better  "  for  the  prisoner  to  do 
BO.  Counsel  for  the  prisoner  submitted  that  these 
statements  of  the  prisoner  as  to  the  com  had 
been  made  on  his  inducement  to  confess,  snd 
were  therefore  not  admissible  as  evidence  against 
him,  but  the  oom*t  allowed  the  whole  case  to  go 
to  the  jary,  who  convicted  the  prisoner  on  the 
whole  indictment. 

E.  E,  WHd  for  the  prisoner. — The  prosecutor 
induced  the  prisoner  to  confess  by  telling  him 
that  it  would  be  better  for  him  to  speak  the  trnth. 
A  confession  made  iu  consequence  of  such  an 
inducement  is  not  admissible  evidence ;  the  jury 
should  have  been  told  to  disregard  it,  or  evidence 
of  the  oonfession  having  been  given,  and  being 
subseauently  foond  to  to  inadmissible,  the  jary 
shoula  have  been  discharged,  and  the  case  tM 
by  a  fresh  jury.  Neither  of  these  courses  having 
been  adopted  the  conriction  was  bad,  and  should 
be  quashed. 

Lord  BusBBLL,  C.J. — In  my  opinion  this  con- 
viction cannot  be  allowed  to  stancL  The  prisoner, 
who  had  been  employed  by  a  farmer  in  a  more 
or  less  confidential  capacity,  was  charged  with 
stealing  a  variety  of  articles  the  property  of  his 
master,  amongst  other  things  sheep  and  coin, 
and  was  tried  at  the  Norfolk  Quarter  Sessions,  in 
January.  It  appears  that  the  prosecutor,  having 
reason  to  suspect  tbat  some  of  his  property  had 
been  improperly  dealt  with,  spoke  to  the  prisoner, 
who  then,  as  to  some  of  the  articles,  confessed, 
and  confessed  voluntarily,  but  after  making  this 
confession,  he  was  pressed  to  make  a  full  con- 
fession, and  to  confess  to  having  taken  the  com. 
This  is  clear  from  the  evidence  of  the  prosecntor^s 
nephew,  who  said  that  his  uncle  had  asked  Boee 
to  speak  the  truth,  telling  him  that  it  would  be 
better  for  him  if  he  did.  This  amounts  to  evi- 
dence that  the  confession  was  not  voluntary 
within  the  meaning  of  the  authorities.  A  qnea- 
tion  of  some  delicacy  then  arises  as  to  the  course 
which  the  magistrates  ought  to  have  adopted  It 
is  clear  that  the  evidence  ought  not  to  be  ad- 
mitted ;  but  ought  the  court  merely  to  tell  the 
jury  to  disregard  it,  or  ought  the  oourt  to  dis- 
charge the  jury  and  tiy  the  case  again  P  In  this 
case,  however,  the  whole  of  the  eridenoe  was 
allowed  to  go  to  the  jury,  who  found  a  general 
verdict.  The  rule,  which  is  very  old,  and  is  stated 
just  as  clearly  in  the  old  as  in  the  modem  autho- 
rities, will  be  found  in  East's  Pleas  of  the  Crown, 
vol.  2,  at  p.  657.    Lord  Campbell,  in  Beg,  v.  BaJdrg 
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(19  L.  T.  Rep.  O.  S.  146 ;  21  L.  J.  130.  M.  0.), 
admitted  a  coDfession  made  by  a  prisoner  after 
he  bad  been  cautioned  by  a  policeman,  because, 
as  is  correctly  stated  in  the  head-note  to  the  case, 
"  the  observation  of  the  policeman  did  not  amount 
to  any  promise  or  threat  to  induce  the  prisoner 
to  oomess  so  as  to  render  a  confession  which  the 
latter  made  after  it  inadmissible/'  In  Beg.  t. 
JarvtB  (17  L.T.  Rep.  178;  L.  Rep.  1  Or.  Gas.  Res. 
96 ;  10  Cox  0.  G.  574)  the  prisoner's  master  said 
to  him,  "  You  are  in  the  presence  of  two  officers 
of  the  police,  and  I  should  advise  you  that  to  any 
question  that  may  be  put  to  you  you  will  answer 
truthfully,  so  that,  if  you  have  committed  a  fault 
yoa  may  not  add  to  it  by  stating  what  is  nntrae  " ; 
whereupon  the  prisoner  made  a  confession  which 
the  court  held  to  be  admissible,  Willes,  J.  saying 
that  the  case  would  have  been  different  if  the 
roaster  had  said,  "  It  is  better  for  you  to  tell  the 
t«  ath.''  The  principle  is  also  laid  down  by  Gave,  J. 
in  Beg.  v.  Thampeon  (69  L.  T.  Rep.  24 ;  (1893) 
2  Q.  B.  12 ;  17  Cox  G.  G.  at  p  645),  with  the  con- 
currence of  the  late  Lord  Chief  Justice,  that  a 
'  confession  is  not  admissible  if  it  is  preceded  by 
an  indacement  held  out  by  a  person  in  authority. 
Seeing  then  that  in  the  case  before  us  there  were 
uRed  the  very  words  which  it  has  been  held  render 
a  confession  inadmissible,  in  my  opinion  this 
confession  was  not  admissible,  and  that  it  having 
heen  admitted  the  conviction  which  followed  it 
was  bad.  It  is  to  be  Home  in  mind  not  only  by 
magistrates,  but  by  prosecuting  counsel  and  by 
solicitors  having  the  charge  of  prosecutions,  that 
they  must  sati^  themselves  before  putting  a 
confession  in  evidence  that  the  confession  was  not 
obtained  imder  sach  circumstances  as  to  be  in- 
admissible. I  observe  that  in  this  case  bail  was 
refused  for  the  prisoner.  It  cannot  be  too  strongly 
impressed  on  the  magistracy  of  the  country  that 
bail  is  not  to  be  withheld  as  a  punishment,  but 
that  the  requirements  as  to  bail  are  merely  to 
secure  the  attendance  of  the  prisoner  at  the 
trial. 

Hawkins,  Mathbw,  Lawsance,  and  Wbioht, 
J  J.,  concurred. 

Solicitor,  W.  A.  WatU,  St.  Ives,  Hunts. 
The  Grown  did  not  appear. 


♦ 

COURT   OF   APPEAL. 

Wednesday,  Jan.  19, 1898. 
(Before  Smith,  Ghittt,  and  Gollins,  L.Jjr.) 

Bko.  v.  TflOBNTOK  AND  OTHKR8  (Justicos)  AND 

Lacbbt.  (a) 

APPEAL  FBOM  THE    QUBBN'B    BBNCH    DIVISION. 

Liceneing  Acte — Off  licence — Bemoval — Applicci- 
Hon  for  new  licence — Surrender  of  old  lieenoe — 
NUice  to  holder— Liceneing  Act  '1872  (35  A  86 
Yid.  c.  94),  «.  50. 

By  seek.  50  of  the  Lieeneing  Act  1872,  which  autho- 
rieee  the  removal  of  a  licence  from  one  part  of  a 
Uceneing  district  to  another^  notice  of  the 
intended  application  for  an  order  sanctioning 

(4)  Beported  by  E.  Manlbv  Smith,  Biq.,  BanteUr-ftULaw. 

Mag.  Gas.— Yol.  XVIII. 


renwval  shall  he  served  by  the  person  who  desires 
to  he  the  holder  of  the  licence  when  removed  upon 
the  owner  of  the  premises  from  which  the  licence 
is  to  he  removed. 
The  holder  of  an  off  licence  for  the  sale  of  heer, 
wine,  and  spirits,  in  respect  of  certain  premises^ 
obtained  a  renewal  of  his  licence  at  the  general 
annual  licensing  meeting.  He  then,  at  the  same 
meeting,  applied  for  a  new  off  licence  for  other 
premises  within  the  licensing  district.  The 
licensing  justices  granted  the  new  licence  on 
condition  that  the  applicant  surrendered  the  old 
licence  which  had  just  heen  renewed,  and  under- 
took  to  cease  forthwith  the  sale  of  heer,  wine,  and 
spirits  at  his  old  premises. 

Held,  thai  in  substance  the  order  of  the  justices 
was  an  order  for  the  removal  of  a  licence  within 
the  meaning  of  sect.  50,  and  that,  therefore,  they 
had  no  jurisdiction  to  iiMike  it  unless  notice  of 
the  apptication  had  heen  served  on  the  owner  as 
provided  hy  the  section. 

Judgment  or  the  Queen's  Bench  Division  (pnte, 
p.  176 ;  77  L.  T.  Bep.  26 ;  (1897)  2  Q.  B.  308) 
affLmied, 

This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Division  (Gave  and  Kidley,  JJ.), 
making  absolute  an  order  for  a  certiorari  to 
remove  into  the  Queen's  Bench  Division  and 
quash  an  order  made  bj  the  licensing  justices 
for  the  district  of  Wandsworth,  in  the  county  of 
London. 

In  1878  Lacebj  became  the  tenant  of  a  house 
called  the  Five  Alls  in  the  licensing  district  of 
Wandsworth,  and  the  holder  of  an  off  licence  for 
the  sale  of  beer,  wine,  and  spirits  in  respect  of 
those  premises. 

In  1891  he  obtained  a  similar  licence  in  respect 
of  the  cellarage  of  an  adjoining  house,  known  as 
No.  2,  Abercrombie-street,  and  thus,  after  con- 
necting the  cellarage  of  the  two  honses,  he 
obtained  larger  cellarage  space  for  his  business 
at  the  Five  Alls. 

These  two  licences  were  renewed  every  year  up 
to  1897. 

On  the  5th  March  1897,  at  the  general  annual 
licensing  meeting  he  applied  for  and  obtuned  a 
renewal  of  these  two  licences.  He  then  applied 
for  a  grant  of  a  new  off  licence  for  the  ssJe  of 
beer,  wine,  and  spints,  in  respect  of  the  whole  of 
the  premises  known  as  No.  2,  Abercrombie-street. 
Proper  notices  had  been  given  by  him  as  for  an 
appUcation  for  a  new  licence,  but  no  notice  had 
been  served  by  him  on  Messrs.  Lacon  and  Go., 
who  were  the  "  owners  "  of  tile  Five  Alls,  within 
the  meaning  of  sect.  50  of  the  Licensing  Act  1872. 

Bv  the  Licensing  Act  1872  (35  &  36  Vict, 
c.  94)  it  is  provided  as  follows : 

Seot.  50.  Lioenoes  may  be  removed  from  one  part  of 
a  Uoensing  distriot  to  another  part  of  the  same  distriot, 
or  from  one  licensing  distriot  to  another  Uoensing 
district  within  the  same  ooonty  in  manner  following : 
The  applioation  for  an  order  sanctioning  removal  shall 
be  made  by  the  person  .desiring  to  be  the  holder  of  the 
licence  when  removed,  and  shall  be  made  at  a  general 
annual  licensing  meeting,  or  any  adjournment  thereof, 
to  the  jastioes  authorised  to  grant  new  lioences  in  the 
licensing  district,  in  which  the  premises  are  situated  to 
which  tiie  licence  is  to  be  removed.  Notice  of  the 
intended  application  shall  be  given  in  the  same  manner 
as  notice  is  given  of  an  application  for  the  grant  of  a 
new  licence.  A  copy  of  the  notice  shall  be  personally 
served  upon,  or  sent  by  registered  letter  to,  tiie  owner 
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of  the  premiset  from  whioh  the  lioenoe  is  to  be  remoyed, 
and  the  holder  of  the  lioenoe,  nnlees  he  is  alao  the 
applioant.  The  jnstioes  to  whom  the  applioation  is 
made  shall  not  make  an  order  Banotioninfp  tnch  remoral, 
nnlesB  they  are  tatisfled  that  no  objection  to  such 
removal  is  made  bj  the  owner  of  the  premises  to  whioh 
the  licence  is  attached,  or  by  the  holder  of  the  lioenoe, 
or  by  any  other  person  whom  snob  jnstioes  shall  deter- 
mine to  haye  a  right  to  object  to  the  removal.  Sabjeot 
as  aforesaid,  such  jnstioes  shall  have  the  same  power  to 
make  an  order  sanctioning  snch  remoysl  as  they  have 
to  grant  new  lioenoes ;  but  no  snch  order  shall  be  yalid 
nnleps  oonfirmed  by  the  confirming  aothority  of  the 
licensing  district. 

Upon  this  application  for  a  new  licence  for  the 
whole  of  No.  2,  Abercrombie-street  being  made, 
the  applicant,  in  reply  to  a  qnestion  from  the 
bench,  undertook  through  his  solicitor  to  give  up 
his  licence  for  the  Five  Alls  if  his  application  for 
a  new  licence  were  granted.  The  justices  there- 
upon adjourned  the  application,  in  order  that 
they  might  view  the  premises  for  which  the  new 
licence  was  desired. 

On  the  26th  March  the  adjourned  application 
was  heard,  and  was  opposed  by  Messrs.  Laoon 
and  Go.,  the  owners  of  the  Five  Alls,  who  in  thn 
meantime  had  accidentally  heard  of  the  proposed 
Bunvnder  of  the  iic-*nce  for  that  house. 

After  consideration  the  justices  said  that  they 
would  grant  the  application  for  an  off  licence  for 
the  whole  of  the  premises.  No.  2,  Abercrombie- 
street,  on  Laceby*8  surrendering  the  licence  of 
the  Five  Alls,  and  undertaking  to  cease  forthwith 
the  sale  of  beer,  wine,  and  spirits  on  those  pre- 
mises, and  an  order  was  accordingly  made  for  the 
grant  of  a  new  licence  for  No.  2,  Abercrombie- 
street. 

Messrs.  Lacon  and  Go.  thereupon  obtained  a 
rule  nin  for  a  certiorari  to  bring  up  and  quash 
this  order  of  the  justices  upon  the  ground  that  it 
was  an  order  for  the  removal  of  a  licence  within 
sect.  50  of  the  Licensing  Act  1872,  and  as  such 
had  been  made  withoab  jurisdiction,  because  no 
notice  of  the  application  had  been  served  on  them, 
as  owners  of  the  Five  Alls,  in  the  manner  pro- 
vided for  in  that  section. 

This  rule  was  made  absolnte  by  the  Queen^s 
Bench  Division  (Gave  and  Ridley,  J  J.). 

The  case  is  reported  ante,  p.  176 ;  77  L.  T.  Rep. 
26 ;  (1897)  2  Q.  B.  308. 

Laceby  appealed  from  this  decision. 

Bosanquet,  Q.G.  and  J.  C.  Earle  tor  Laceby. — 
The  justices  had  jurisdiction  \o  grant  or  refuse 
in  their  absolnte  discretion  a  new  off  licence  for 
the  sale  of  beer  at  No.  2,  Abercrombie-street  *. 
(see  sect.  1  of  the  Beer  Dealers'  Retail  Licences 
Amendment  Act  1882  (45  &  46  Yict.  c.  34).  As 
regards  wine  and  spirits  they  had  no  power  to 
refuse  an  off  licence  for  those  premises  since  such 
a  licence  can  only  be  refused  upon  one  of  the 
four  grounds  of  objection  named  in  sect.  8  of  the 
>Vine  and  Beerhouse  Act  1869  (32  <b  33  Yict. 
c.  27).  The  case,  therefore,  does  not  come  within 
the  pfovisions  of  sect.  50  of  the  Licensing  Act 
1872  with  referencd  to  removals  of  licences.  The 
applicant  never  made  any  application  for  a 
removal  of  his  licence.  He  asked  simply  for  a 
new  licence  for  No.  2,  Abercrombie  street,  and  he 
gave  all  the  necessary  notices  for  that  applica- 
tion. He  already  held  a  licence  for  part  of  those 
premises,  and  he  asked  that  the  whole  of  the 
premises  should  be  licensed  instead  of  a  part 


only.  The  justices  had  jurisdiction  to  give  him 
the  new  licence  he  asked  for.  and  they  gave  it 
That  is  all.  [Gollins,  L.  J. — Your  argument  goes 
to  show  that  the  provisions  of  sect  50  of  the 
Licensiog  Act  1872  as  to  removals  are  useless.] 
They  are.  Removals  of  licences  are  now  unne- 
cessary. Formerly  the  justices  could  not  grant 
new  licences  at  their  absolute  discretion  as  they 
can  now.  A  condition  imposed  by  the  justices 
on  a  grant  of  a  new  licence  is  a  matter  for  their 
discretion.  It  is  true  that  the  effect  of  the  whole 
arrangement  in  this  case  is  the  same  as  if  the 
licence  for  the  Five  Alls  bad  been  removed  to 
No.  2,  Abercrombie-street.  But  Laoeby's  appli- 
cation was  not  for  a  removal  but  simply  for  a 
new  licence.  It  may  be  said  that  tbere  has  been 
an  evasion  of  the  provisions  of  sect.  50,  and 
in  one  sense  that  may  be  so,  but  it  cannot 
be  said  that,  by  following  one  course  of  pro- 
cedure provided  by  statute,  the  applicant 
has  done  wrong,  because  by  so  doing  he  has 
avoided  bringing  himself  within  other  statutory 
provisions.  If  the  argument  of  the  reepond-nts 
be  correct,  then  it  may  always  be  said,  whenever 
justices  grant  a  new  licence  for  a  poblic-hoase, 
and  refuse  to  renew  a  licence  for  some  o'her 
house,  that  there  has  beea  in  effect  a  removal  of 
a  licence  within  the  meaning  of  sect.  50.  It  is  also 
to  be  observed  that  the  removal  of  trade  is  not 
the  same  thing  as  the  removal  of  a  licence.  When 
au  order  is  made  for  the  removal  of  a  licence,  the 
removal  takes  place  immediately.  As  a  matter 
of  fact  basiness  is  still  being  carried  on  as  usual 
at  the  Five  Alls  under  the  old  licence.  Next,  the 
magistrates*  order  is  on  the  face  of  it  a  valid  one. 
In  argaing  a  rule  for  a  certiorari  the  only  question 
for  the  court  is  whether  the  order  complained  of 
is  good  on  its  face,  and  the  court  oc^ht  not  to 
consider  what  may  be  the  ultimate  effect  of  it 
No  sort  of  condition  appears  on  the  face  of  this 
ffrant  of  a  new  lioenoe.  It  is  one  of  the  ordinary 
form.  If  the  condition  under  which  the  justices 
granted  it  is  not  a  lawful  condition,  it  would  be 
equivalent  to  no  condition  at  all,  and  the  grant 
would  then  stand  good.  As  to  the  form  of  the 
rule  for  a  certiorari,  if  the  court  should  affirm  the 
decision  of  the  Divisional  Gourt,  the  whole  of  the 
lustices'  order  cuj^ht  not  to  be  qo&shed.  The 
licence  was  granted  under  two  Acts  of  Parlia- 
ment, and  is  therefore  divisible,  so  that,  thoagh 
ic  should  be  held  to  be  bad  so  far  as  relates  to 
beer,  it  ou^ht  not  to  be  quashed  bo  far  as  it 
relates  to  wine  and  spirits. 

Edmardes  Jonea  for  the  justices. 

LavoBon  Walton,  Q.G.  and  Foote,  Q.G.  (Traven 
Humphreys  with  them)  for  the  owners  of  the  Fire 
Alls. — There  has  been  an  order  for  the  removal 
of  a  licence,  within  the  meaning  of  sect.  50  of 
the  Licensing  Act  1872,  from  the  Five  Alls  to 
>«o.  2,  Abercrombie-street,  and  as  no  notice  has 
been  served  upon  Mes^r8.  Laoon  and  Go.,  the 
owners  of  the  Five  Alls,  the  order  of  the  justices 
was  made  without  jurisdiction,  and  ought  to  be 
quashed.  We  submit  that  it  is  immaterial  to 
consider  the  form  of  proceeding  that  was  adopted 
by  Laceby.  The  court  should  consider  the  true 
effect  of  what  has  taken  place.  As  regards  the 
public  the  effect  will  be  the  same  as  if  an  order 
had  been  made  for  the  removal  of  a  licence.  The 
mode  which  has  been  adopted  for  effecting  the 
removal  by  asking  for  a  new  licence  for  new 
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premises  and  droppioff  the  old  licence  is  a  mere 
deTioe  for  depriving  the  owners  of  the  Five  Alls 
of  the  rights  gi^en  them  for  their  protection  by 
the  Act  of  Parliament.  We  submit  that  in  every 
case  in  which  the  holder  of  a  licence  applies  to 
the  justices  for  a  new  licence  in  the  licensing 
district  and  it  is  evident  to  the  justices  that  in 
sabstance  the  object  of  the  applicant  is  to  remove 
his  business  to  other  premises,  then  the  justices 
onght  to  refuse  his  application  unless  proper 
notice  has  been  given  to  the  owner  of  the  old 
premises,  the  licence  of  which  the  holder  intends 
to  allow  to  drop.  It  is  the  duty  of  the  justices 
to  find  out  the  real  object  of  the  application  made 
to  them.  Here  the  justices  knew  that  the  real 
object  of  the  applicant  was  in  eifeot  to  remove 
his  bosiness.  An  ofPer  to  surrender  an  old  licence 
if  a  new  licence  is  granted,  or  an  acceptance  of  a 
condition  of  that  nature  imposed  by  justices,  is 
equivalent  to  an  application  for  the  removal  of  a 
licence.  In  the  case  of  a  licence  for  the  sale  of 
beer,  it  is  necessary  that  the  applicant  be  the 
bond  fide  ret^ident  occupier  of  the  premises  in 
respect  of  which  the  licen^  is  sought :  (see  the 
Beerhouse  Act  1840  (3  &  4  Yict.  c.  61),  s.  1.) 
The  justices  therefore  were  either  granting  what 
they  knew  to  be  a  removal  of  a  licence,  or  else 
they  were  granting  to  Laoeby  two  licences  for  the 
aale  of  beer  in  respect  of  two  sets  of  premises, 
knowing  that  he  could  not  possibly  be  the  resi- 
dent occupier  of  both  premises  at  tne  same  time. 
As  loLcehj  had  already  obtained  a  renewal  in 
respect  of  the  Five  Alls,  the  licence  of  that  house 
was  good  for  more  than  twelve  months.  As  to 
form,  the  licence  must  be  treated  as  an  entirety, 
and  if  part  of  it  is  bad  it  is  all  bad. 

Bosanquet,  Q.O.  replied. 

Smith,  L.  J. — I  think  that  the  Divisional  Court 
was  right  in  making  absolute  the  rule  which  had 
been  obtained  for  a  certiorari  to  bring  up  and 
quash  the  order  made  by  the  justices,  because  in 
my  opinion  that  order  was  in  substance  an  order 
for  the  removal  of  Laceby's  licence  within  sect.  50 
of  the  Licensing  Act  1872.  Laceby  was  the 
tenant  of  a  pubhc-house  known  as  the  Five  Alls, 
and  since  1891  he  had  held,  besides  the  licence  for 
that  house,  an  off  licence  in  respect  of  the 
cellarage  of  the  house  next  door,  known  as  No.  2, 
Abercrombie-street,  Battersea.  At  the  general 
amiual  licensing  meeting  held  in  March  1887  he 
applied  for  and  obtain^  a  renewal  of  these  two 
licences,  namely,  for  the  Five  Alls,  and  for  the 
oeUarage  of  No.  2,  Abercrombie-street.  He  then 
applied  for  an  off  licence  for  the  whole  of  the 
house,  No.  2,  Abercrombie-street.  The  justices 
thereupon  said  that  before  they  would  entertain 
his  application  for  this  last  licence,  they  wished 
to  know  whether  Laceby  would  be  willing  to  give 
up  hia  licence  for  the  Five  Alls,  and  confine  his 
bosiness  entirely  to  No.  2,  Abercrombie-street, 
in  the  event  of  his  application  beins  granted.  In 
mibstance  they  asked  him  whether  he  would 
remove  his  entire  business  to  No.  2,  Abercrombie- 
street^  if  they  granted  him  a  licence  for  the  whole 
of  the  house.  Laceby  agreed  to  the  justices' 
proposal.  Then  the  justices,  after  an  adjourn- 
ment for  a  few  dajrs  in  order  to  view  the  premises, 
granted  to  Laceby  an  off  licence  for  the  whole  of 
the  bouse  No.  2,  Abercrombie-street,  on  condition 
of  his  undertaking  to  cease  forthwith  carrying  on 
bnslnesB   at  the  Five  Alls.     I  do  not  stop  to 


inauire  the  exact  form  of  words  in  which  the 
order  of  the  justices  was  drawn  up.  The  order 
was  in  substance  for  the  removal  of  Laceby's 
licence  with  his  consent  from  the  Five  Alls  to 
No.  2,  Abercrombie-street.  In  my  opinion  when 
the  holder  of  a  licence  in  a  licensing  district 
applies  for  a  new  licence  for  other  premises 
situated  in  that  licensing  district,  with  the  determi- 
nation of  abandoning  his  business  at  the  old 
premises  and  carrying  on  busioess  at  the  new 
premises,  that  is  an  application  for  the  removal 
of  a  licence  within  the  meaning  of  sect.  50  of  the 
Licensing  Act  1872.  In  such  a  case  as  that  the 
owner  of  the  old  premises  must  be  served  with 
notice  of  the  intended  application  as  pi'ovided  by 
the  section  before  the  application  can  oe  gianted. 
That  is  in  substance  what  has  occurred  in  the 
present  case,  and  as  the  "owners"  of  the  Five 
Alls  were  not  served  with  notice  of  the  intended 
application  the  order  of  the  justices  was  bad.  As 
part  of  the  justices'  order  was  made  without 
jurisdiction  the  whole  order  is  bad.  The  appeal 
must  be  dismissed. 

Chittt,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  facts  bring  the  present  case 
within  the  provisions  of  sect.  50.  Tbat  section 
has  never  been  repealed.  It  was  argued  that  the 
effect  of  subsequent  legislation  has  been  to  make 
removals  of  licences  unnecessary,  and  so  to  reduce 
the  effect  of  the  section.  But  the  section  still 
stands  unrepealed,  and  we  must  give  effect  to  it. 
Now,  after  obtaining  at  the  licensing  sessions  a 
renewal  of  his  licences  for  the  Five  Alls  and  for 
the  cellarage  of  No.  2,  Abercrombie-street,  Laceby 
applied  for  a  third  licence,  that  is  to  say,  a  licence 
for  the  whole  of  the  premises  of  No.  2,  Aber- 
crombie-street. The  justices  declined  to  entertain 
that  application  except  upon  a  certain  undertaking 
being  given  by  the  appucant.  The  undertaking 
was  given,  and  later  i^ter  an  adjournment  for  the 
purpose  of  viewing  the  piemises,  they  heard  the 
application  which  was  then  made  to  them  in  this 
form,  viz.,  that  a  new  licence  might  be  granted 
for  No.  2,  Abercrombie-street,  on  the  applicant 
agreeing  to  give  up  the  existing  licence  for  the 
Five  Alls.  The  applicant  might  have  refused  the 
proposal  of  the  magistrates,  but  he  did  not  do  so. 
The  magistrates  then  granted  to  Laceby  his 
application  for  a  licence  for  No.  2,  Abercrombie- 
street,  on  his  surrendering  the  licence  of  the  Five 
Alls,  and  undertaking  to  cease  forthwith  the  sale 
of  beer,  wine,  and  spirits,  on  those  premises.  In 
substance  that  seems  to  me  to  have  been  an 
application  and  an  order  for  the  removal  of  the 
licence  of  the  Five  Alls  to  No.  2,  Aberorombie- 
street.  As  to  the  other  point,  I  agree  that  the 
order  of  the  justices  is  one  entire  order,  and  as 
part  of  it  was  made  without  jurisdiction,  the 
whole  of  it  must  be  quashed. 

Collins,  L.J. — ^I  am  of  the  same  opinion,  and 
have  nothing  to  add.  ^^^^  di*mi**ed. 

Solicitor  for  the  prosecutors,  Wellington  Taylor. 
Solicitors  for  the  justices,  CorseUie,  Moasop,  and 
Bemey. 
Solicitors  for  Laceby,  W.  W,  Young  and  Son. 
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Thursday,  Feb.  24,  1898. 

(Before  Smith,  Chitty,  and  Collins,  L. JJ  ) 

FtTBNBBS  (pet.)  V.  Bebesfobd  (resp.).  (a) 

APPEAL  FBOM  THE  QUEBN's  BENCH   DIVISION. 

Parliament  —  Election  petition  —  Particulars — 
Scrutiny  and  recount — Clai/m  of  seat — Parlia- 
mentary Election  Petition  Rules  1868,  rules  6 
and  7. 

In  the  case  of  a  Parliamentary  election  petition,  in 
which  the  petitioner  mierely  claims  the  seat  for  an 
unsuccessful  candidate,  alleging  that  he  nad  a 
majority  of  lawful  votes,  the  delivery  of  particu- 
lars is  governed  exclusively  by  rule  7  of  the  Par- 
liamentary Election  Petition  Rules  1868,  and, 
therefore,  no  order  can  be  obtained  under 
rule  6 

Manro  v,  Balfonr  (67  L.  T,  Bep.  526 ;  (1893)  1 
Q.  B.  113)  affirmed. 

This  was  an  appeal  from  an  order  of  Lawranoe,  J. 
at  chambers. 

At  the  recent  Parliamentary  election  for  the 
city  of  York,  at  which  the  candidates  were  Lord 
Charles  Beresford  and  Sir  Christopher  Famess» 
Lord  Charles  Beresford  was  returned  as  having 
be<*n  elected  by  a  majority  of  eleven  votes. 

Sir  Christopher  Famess  presented  a  petition 
claiming  the  seat  for  himself,  alleging  that  he  had 
a  majority  of  lawf  ai  votes. 

There  was  no  allegation  that  the  election  was 
void,  and  all  that  the  petitioner  asked  for  was  a 
scrutiny  and  recount. 

Paragraph  6  of  the  petition  was  as  follows : 

And  joar  petitioner  further  tay^  that  oertain  peraoiM 
Toted  at  the  said  election  who  were  gnilty  of  cormpt  uid 
illegal  praotioee,  illegal  payment,  illegal  employment,  and 
illegal  hiring  at  the  said  election,  and  that  the  votes  of 
the  said  peraone  are  void,  and  ongbt  to  be  atmok  oif  the 
poll. 

The  respondent  thereupon  took  out  a  summons 
for  particulars,  upon  wnich  it  was  ordered  by 
Lawrance,  J.  at  chambers  that  the  petitioner, 
within  four  days  of  the  order,  snould  deliver  to 
tne  respondent  particulars  of  tbe  corrupt  and 
illegal  practices  mentioned  in  paragraph  6  of  the 
petition. 

Against  this  order  the  petitioner  appealed. 

Tne  Parliamentary  Election  Petition  Rules 
1868,  which  were  male  pursuant  to  the  Parlia- 
mentary  Elections  Act  1868  (31  &  32  Vict.  c.  126), 
provide  as  follows : 

Bale  2.  An  election  petition  ahaU  contain  the  follow- 
ing Btatemeots  :  ...  (2)  It  ehaJl  state  the  holding 
aud  result  of  the  election,  and  shall  briefly  state  the  facts 
and  grounds  relied  on  to  sustain  the  prayer. 

Rule  6.  Evidence  need  not  be  stated  in  the  petition, 
but  the  court  or  a  judge  m  »y  order  such  particulars  as 
may  be  necessary  to  prevent  surprise  and  unneoessary 
expense,  and  to  insure  a  fair  and  effectual  trial  in  the 
s^me  way  as  in  ordinary  prooeedingA  in  the  Court  of 
Common  Pleas,  and  upon  such  terms  as  to  costs  and 
o  herwise  as  may  be  ordered. 

Rule  7.  When  a  petitioner  claims  the  teat  for  an 
unsuccessful  candidate,  alleging  that  he  had  a  majority 
of  lawful  rotes,  the  party  complaining  of  or  defending 
the  election  or  return  shall,  six  days  before  the  day 
appointed  for  trial,  deliver  to  the  master  and  also  at  the 
address,  if  any,  giren  by  the  petitioner  and  respondent, 
as  the  case  may  be,  a  libt  of  the  votes  intended  to  be 
objected  to  and  of  th)  heads  of  objection  to  each  such 
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rote,  and  tbe  master  shall  allow  inspection  and  office 
oopics  of  »uoh  lists  to  all  parties  oonoerned;  and  no 
evidence  shall  be  given  against  tbe  yalidity  of  any  vote 
nor  upon  any  head  of  objection  not  specified  in  the  list, 
except  by  leave  of  the  court  or  a  judge,  upon  such  terms 
as  to  amendment  of  the  list,  postponement  of  the  inqniiy 
and  payment  of  costs,  as  may  be  ordered. 

Dickens,  Q.G.  {WiUUmghhy  Williams  with  him) 
for  the  petitioner. — The  learned  judge  bad  no 
inrisdiction  to  make  this  order.  The  order  would 
be  a  good  one  if  he  had  jurisdiction  to  order  par- 
ticulitrs  under  role  6.  But  that  rule  has  no 
spplication  to  the  case  of  any  petition  to  which 
ru&  7  applies.    When  rule  7  is  applicable  to  any 

?)tition,  it  excludes  the  application  of  rule  6. 
hat  has  been  so  laid  down  by  a  divisional  court 
consisting  of  Lord  Coleridge,  G.J.  and  WiUs,  J., 
and  it  is  submitted  that  that  decision  was  right : 

Munro  y.  Balfour,  67  L.  T.  Rep.  526;  (1893)  1 Q.  B. 
113. 

The  present  petition  asks  for  a  scrutiny  and 
zecoubt,  and  claims  the  seat  for  the  petitioner  as 
having  a  majority  of  lawful  votes.  Nothing 
more  is  asked  for,  and  it  is  clearly  a  petition  to 
which  rule  7  applies.  I  submit  that  no  particulars 
can  be  ordered  or  need  be  given  here,  except 
under  the  prt>visions  of  rule  7.  He  referred  to 
Elkins  V.  OusUno  (tbe  Guildford  Petition),  19  L.  T 
Rep.  528. 

Jclf,  Q.C.  {Leuns  Coward  with  him)  for  the 
respondent. — The  learned  judge  had  jurisdiction 
to  make  the  order.  Paragraph  6  of  this  petition 
ooutd  not  be  framed  in  more  vague  and  general 
terms.  It  includes  every  possible  point  on  which 
a  scrutiny  can  be  of  benent  to  the  petitioner.  It 
really  givea  no  information  to  the  respondent 
Bruce,  J.  has  said  that  "  it  was  the  duty  of  the 
court  to  see  that  such  charges  should  be  formu- 
lated in  definite  terms  " : 

The  Lancaster  Division  ease,  5  O'M.  &  H.  39,  at 
p.  42. 

This  petition  does  not  comply  with  rule  2  of  tbe 
Election  Petition  Rules  I8t>8,  and  '*  briefly  state 
the  facts  and  grounds  relied  on."  The  same 
principle  of  particularity,  within  certain  limits, 
applies  to  a  petition  for  a  scrutiny  as  mach  as  to 
any  oUier  kind  of  petition.  An  omnibas  petition, 
under  which  any  and  every  offence  can  be  prored, 
is  not  sufficient.  The  respondent  wishes  to  know 
the  natui^  of  the  alleged  corrupt  and  illegal 
practices ;  he  does  not  ask  for  minute  details  of 
names  of  persons,  &o.  He  desiree  an  inter- 
mediate kind  of  particulars,  just  such  as  would 
make  the  petition  more  specific  than  it  ia  In 
JIufiro  V.  ialfour  (ubi  sup.)  it  was  the  detailed 
particulars  that  the  court  refusd  to  order,  bnt 
general  particulars  were  ordered  in  that  case. 
Rule  7  does  not  deal  at  all  with  particulars;  it 
only  deals  with  lists  of  votes,  and  does  not  apply 
to  the  present  case.  Rule  6  is  intended  to  me^ 
such  a  case  as  the  present,  and  to  compel  tbe 
petitioner  to  state  with  some  particularity  tbe 
classes  of  complaints  which  he  makes. 

Dickens,  Q.C.  in  reply. 

Smith,  L.J. — The  question  in  this  case  anses 
upon  a  petition  presented  against  the  election  of 
the  respondent  at  the  recent  parliamentaiy 
election  for  the  city  of  York.  The  petitions 
does  not  seek  to  have  the  election  declared  void; 
he  SLsikh  merely  for  a  scrutiny  and  a  reooont,  in 
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order  that  it  may  be  asoertained  in  whose  favour 
the  majority  of  lawful  Totea  was  given.  The 
petition  is  drawn  up  in  paragraphs,  and  seems  to 
me  to  be  good  in  form.  The  respondent  seeks  to 
obtain  particulars  of  paragraph  6  on  the  ground 
of  its  alleged  vagueness.  According  to  the 
practice  with  regard  to  election  petitions  which 
Das  existed  for  many  years  that  paragraph  does 
not  seem  to  me  to  be  at  all  too  general.  It  is 
common  form  to  set  out  in  a  petition,  after  the 
necessaiy  averments,  the  reasons  on  which  it  is 
baaed,  such  as  bxiberv,  treating,  or  undue  influence. 
Now,  under  the  Parliamentary  Elections  Act 
1868,  the  Parliamentary  Election  Petition  Rules 
of  1868  were  drawn  up,  and  rule  6  is  in  the 
following  words:  [His  Lordship  read  it.]  That 
rule  applies  to  the  case  of  ft  petition  in  which 
the  seat  is  not  claimed.  Rule  7  applies  to  a  case 
"when  a  petitiooer  claims  the  seat  for  an  un- 
snccessful  candidate,  alleging  that  he  had  a 
majority  of  lawful  votes."  That  is  the  case  here. 
All  that  is  asked  for  in  this  petition  ia  a  scrutiny, 
i.e.,  that  votes  unlawfully  given  may  be  struck 
off  the  poll,  and  a  recount  with  the  view  of  show- 
ing that  the  unsucuessful  candidate  is  entitled  to 
tbe  seat.  Rule  7  deals  solely  with  petitions  of 
this  class.  It  is  an  express  rule  that  in  such  a 
case  as  this  the  petitioners  and  the  respondent 
shall,  six  days  beiore  the  day  appointed  for  trial, 
exchsinge  lists  of  the  votes  intended  to  be  objected 
to.  The  rule  clearly  applies  to  the  present  case, 
and,  in  my  opinion,  is  exclusive  of  rule  6,  which 
does  not  apply  to  a  petition  in  which  a  scrutiny 
and  a  recount  is  all  that  is  asked  for.  I  am 
fortified  in  my  opinion  by  the  decision  of  the 
Queen's  Bench  Division  in  Munro  v.  Balfour  (67 
L.  T.  Rep.  526 ;  (1893)  1  Q.  B.  113).  The  very 
point  raised  here  was  there  decided  by  Lord 
Ooleridge,  O.J.  and  Wills,  J.  In  that  case,  after 
allegations  that  the  election  was  void  in  conse- 
quence of  various  corrupt  and  illegal  practices  on 
the  part  of  the  agent  of  the  sitting  member,  the 
petition  went  on  to  claim  the  seat  for  the 
petitioner  upon  a  scrutiny.  As  regards  the  first 
part  of  the  petition  the  court  held  that  under 
rule  6,  which  I  have  just  read,  the  respondent 
was  entitled  to  such  particulars  as  might  be 
necessary  to  prevent  surprise  and  unnecessary 
expense,  and  to  insure  a  fair  and  effectual  trial ; 
but  as  regards  the  other  part  of  the  petition,  in 
which  the  seat  was  claimed  on  a  scrutiny,  the 
court  held  that  it  had  no  jurisdiction  to  make 
soy  order  under  rule  6  because  the  operation  of 
that  rule  is  excluded  by  rule  7  from  cases  to 
which  rule  7  applies.  I  entirely  agree  with  the 
judgment  of  the  Divisional  Court  in  that  case. 
I  tiank  that  Lawrence,  J.  had  no  jurisdiction 
liere  to  order  the  petitioner  to  give  particulars 
within  four  days  of  the  order,  and  the  appeal 
must  therefore  be  allowed. 

Ohittt,  L.J. — I  am  of  the  same  opinion.  The 
petition  asks  for  a  scrutiny  and  recount  and 
nothing  more.  It  plainly  falls,  therefore,  within 
the  provisions  of  role  7.  Now  the  learned  judxe 
st  cuambera  acted  upon  rule  6  and  ordered  the 
petitioner  to  give  particulars  of  the  corrupt  and 
iUegal  practices  mentioned  in  paragraph  6  of 
the  petition  within  four  days  of  the  order.  If 
we  upheld  that  order,  it  seems  to  me  that  we 
ihould  have  to  overrule  the  case  of  Munro  v. 
BoZ/oMT  (67  L.  T.  Bep.  526;  (1893)  1  Q.  B.  113). 
But  that  case  was  in  my  opinion  rightly  decided. 


Rule  7  of  the  Parliamentary  Election  Petition 
Rules  1868  deals  with  a  petition  such  as  that 
which  is  now  before  us ;  and  when  ^  petition 
merely  claims  the  seat  for  an  unsuccessful  candi- 
date on  the  ground  that  he  had  a  majority  of 
lawful  votes,  I  think  that  rule  7  applies  exclu- 
sively of  rule  6,  so  that  no  particulars  can 
be  obtained  except  under  rule  7.  It  seems 
that  no  order  is  necessary  for  the  delivery  of  the 
list  of  votes  mentioned  in  this  rule,  but  that  the 
rule  applies  automatically.  Now  an  attempt  was 
made  to  distinguish  Munro  v.  Balfour  {ubi  sup.) 
from  the  present  case.  It  was  urged  on  behjJf 
of  the  respondent  that  what  he  desired  to  obtain 
was  not  an  order  for  particulars  under  rule  6,  but 
a  definite  statement  of  the  nature  and  character 
of  tlie  charges  made  by  the  petitioner  in  para" 
graph  6  of  the  petition.  That  is  to  say,  he  wanted 
not  particulars,  but  something  like  particulars ; 
something  intermediate  between  the  statements 
made  in  the  petition  and  pai*ticulars  properly  so 
called,  such  as  are  referred  to  in  rule  6.  I  cannot 
agree  with  his  view  of  the  case.  The  question 
here  is  exactly  the  same  as  that  which  vras  raised  in 
Munro  v.  Balfour  {ubi  sup.),  which  in  my  opinion, 
as  I  have  already  said,  was  rightly  decided.  I 
tdink  it  is  material  to  consider  the  plain  object 
of  rule  7  that,  in  eases  like  the  present  where  the 
seat  is  claimed  for  the  petitioner  on  the  ground 
that  he  has  a  majority  of  lawful  votes,  the  i>eti- 
tioner  and  the  respondent  should  be  put  on  just 
the  same  footing,  so  that  no  advantage  by  way  of 
particulars  should  be  given  to  either  side  until 
Hsts  of  the  votes  objected  to  have  been  exchanged 
six  days  before  the  trial.  The  parties  are  to  be 
put  on  equal  terms.  Now,  if  we  upheld  the 
order  of  the  learned  judge  at  chambers,  we  should 
be  placing  the  respondent  in  a  position  to  a 
certain  extent  better  than  the  petitioner.  Though, 
after  all,  the  respondent  would  not  gain  anv  real 
advantage  by  an  order  that  the  petitioner  should 
deliver  the  heads  of    the    corrupt   and    illegal 

Practices  complained  of  because  if  the  petitioner 
id  send  him  a  written  list  of  these  matters,  copied 
oot  of  the  Act  of  Parliament,  the  respondent 
would  not  gain  any  information  which  would 
narrow  the  scope  of  the  inquiry. 

Collins,  L.J. — ^I  am  of  the  same  opinion.  The 
point  has  been  decided  in  Munro  v.  Balfour 
(67  L.  T.  Rep  526 ;  (1893)  1  Q.  B.  113),  and  as  no 
attempt  has  really  been  made  on  behalf  of  the 
respondent  to  impugn  the  decision  of  the  Queen's 
Bench  Division  in  that  case,  I  feel  justified  in 
dealing  with  it  as  a  binding  authority.  The  same 
difficulties  were  there  itdsed  as  havo  been  raised 
before  us.  It  was  pointed  out  by  the  court,  and 
made  the  ground  of  their  decision,  that  rule  7  is 
exclusive  of  rule  6  and  that  with  regard  to  a 
claim  for  a  scrutiny  and  recount  no  particulars 
can  be  obtained  except  those  provided  for  by 
rule  7.    The  appeal  should  therefore  be  allowed. 

Appeal  aUowed, 

Solicitors  for  the  petitioner,  H.  P.  and  J.  H, 
Cobb. 

Solicitors  for  the  respondent,  Sharpe,  Parker, 
Pritchards,  and  Barham, 
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Wednetday,  March  2, 1898. 

(Before  Smith,  Chittt,  and  Collins,  L.JJ.) 

The  Assbssmbnt  Committbb  of  thb  Stock- 
port Union  (apps.)  v.  The  London 
AND  North.Western   Eailwat  Company 

(respB.).  (a) 

appeal    from    the    QtTBBN's  BENCH  DIVISION. 

Poor  rate — Railway  lines  cU  station — Station  ap- 
purtenances — Running  lines  or  sidings. 

In  addition  to  thefowr  main  lifies  passing  through 
a  railway -station^  certain  other  lines  were  made 
at  the  staiion  and  used,  some  for  the  purposes  of 
through  traffic  when  the  main  lines  were  occupied, 
or  likely  to  be  occupied,  and  others  for  the 
purposes  of  carrying  goods  into  the  railway  com- 
pany's warehouse  and  into  a  private  coal  yard 
adjoining  the  station,  and  for  the  making  up 
and  departure  of  local  passenger  trains.  These 
lines  were  also  used  for  the  standing  of  empty 
trains  without  engines. 

Upon  a  case  stated  by  a  Court  of  Quarter  Sessions 
for  the  opinion  of  the  High  Court,  the  question 
being  whether  these  lines  were  to  be  rated  cm 
rwnning  lines  or  sidings  : 

Held,  that  the  primary  and  principal  purpose  for 
which  the  lines  in  question  were  made  and  usad 
was  the  carrying  of  passenger  and  goods  traffic, 
and  thai  they  were  running  lines  and  should  be 
rated  accordingly. 

Judgment  of  the  Queen's  Bench  Division  (ante, 
p,  199 ;  77  L.  T.  Rep,  244)  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Qneen's  Bench  Division  (Lawranoe  and  Ridley, 
JJ.)  giving  judgment  for  the  respondents  upon  a 
case  stated  by  the  Court  of  Quarter  Sessions  for  the 
county  of  Chester. 

The  case  is  fully  set  out  in  the  report  of  the 
judfirment  of  the  Queen's  Bench  Division  (ante, 
p.  199 ;  77  L.  T.  Rep.  244),  but  the  facts  may  be 
more  shortly  stated  as  follows : 

The  question  was  as  to  the  rating  of  certain 
railway  Jines  at  Stockport  railway  station. 

To  the  north  of  Stockport  railway  station  there 
are  eight  lines  of  railway,  four  coming  from  Man- 
chester and  four  from  Denton  Junction.  These 
eight  lines  merge  into  four  about  a  quarter  of  a 
mile  north  of  a  viaduct. 

On  the  south  side  of  the  station  in  Edgeley 
tunnel  there  are  five  lines  which  on  issuing  there- 
from in  a  southerly  direction  splay  out  into  eight, 
two  going  to  Buxton,  two  to  Liverpool,  two  to 
Crewe,  and  two  to  Macclesfield.  Between  the 
viaduct  and  the  tunnel  four  lines  of  railway  would 
be  sufficient  to  carry  all  the  traffic  if  there  were  no 
station  at  Stockport. 

Besides  these  four  lines  and  certain  lines  which 
were  admittedly  sidings  there  are  other  lines, 
numbered  in  the  plan  annexed  to  the  case  5,  21, 
23,  24,  26,  27,  34,  35,  36,  38,  and  39,  which  were 
the  subject  of  the  appeal. 

Line  No.  5  is  used  for  the  purpose  of  traffic 
destined  for  or  coming  from  the  goods  yard  and 
warehouse.  It  is  also  sometimes  used  for  stand- 
ing and  unloading  ^oods  waggons,  but  in  such 
cases  another  line  is  left  open  as  a  means  of 
access  to  the  yard  and  by  means  of  a  turntable  to 
the  warehouse. 

Line  No.  21  is  used  for  the  purpose  of  mineral 
traffic  coming  from  the  south  and  destined  for 

(a)  Beportad  by  B.  Mamlbt  Smith,  Biq.,  Barrl«teNit-L*«r. 


Lord  Vernon's  coal  yard,  and  for  empty  trucks 
returning  from  that  yard,  the  trains  being  for  that 
purpose  pushed  in  and  pulled  out  by  an  tmgint^ 

Lines  23,  24,  38,  and  39  are  used  for  running 
goods  trains.  This  is  invariably  so  when  the  four 
main  lines  are  occupied  or  lilcelv  to  be  occupied  by 

Sassenger  trains  or  other  vehicles.  Lines  23  and 
9  are  also  used  for  standing  goods  trains  and  for 
the  standing  of  engines  and  passenger  carriages, 
and  all  four  lines  are  used  for  shunting.  On 
No.  23  goods  waggons  are  sometimes  picked  up  or 
detached ;  sometimes  the  train  runs  through  un- 
changed. 

Nos.  24  and  38  are  sometimes  used  for  special 
passenger  and  empty  traius  which  do  not  require 
to  stop  at  the  station. 

Lines  No.  26,  34,  35,  27,  and  36  are  used  as 
follows : 

Line  No.  26  is  used  for  local  trains  to  discharce 
passengers  on  the  up  side  of  the  station.  TEe 
carriages  of  such  local  trains  when  emptied  are 
shunted  into  one  of  the  bay  lines  numbered  re- 
spectively 34  and  35  on  the  down  side  of  the 
station,  there  to  wait  with  or  without  engines  until 
the  time  of  departure  thence. 

Lines  No.  34  and  35  are  used  for  the  reception 
of  empty  carriages  as  appears  in  the  last  preced- 
ing paragraph,  and  for  standing  and  for  making 
up  local  passengef  trains  for  departure  thence. 
One  or  more  passenger  trains  per  diem  with 
passengers  arrive  in  these  bays,  and,  to  avoid 
shunting,  stand  upon  the  same  line  until  their 
dt*parture  again  with  passenger  traffic  from  the 
same  bays. 

Line  No.  27  is  used  for  the  reception  of  empty 

Sassenger  trains,  which  stand  there  until  they 
epart  therefrom  with  passengers     Such  empty 
trains  sometimes  remain  there  all  night. 

Line  No.  36  is  used  for  the  departure  of  trains 
and  is  also  used  for  standing  of  empty  passenger 
trains  without  eng^e^  during  the  night,  and 
which  passenger  trains  depart  from  one  of  the 
main  platforms  on  the  following  morning. 

All  the  said  lines  numbered  5,  21,  23,  24,  26, 27, 
34,  35,  36,  38,  and  39  are  constructed,  maintained, 
and  signaJled  as  through  lines. 

The  Court  of  Quarter  Sessions  decided  in  favour 
of  the  railway  company  that  these  lines  should  be 
treated  as  part  of  the  railway  directly  earning 
profits,  and  not  as  station  appurtenanoes,  and  that 
they  should  be  rated  accordingly,  but  stated  a  case 
for  the  opinion  of  the  court,  paragraph  16  of  whi<^ 
was  as  follows :  The  questions  for  the  opinion  of 
the  court  are,  whether  for  ratirnr  purposes,  the 
lines  5,  21,  23,  24,  26,  27.  3i,  35,  36,  38,  and  39,  or 
any  and  which  of  them  ought  to  be  treated  as 
station  appurtenances  indirectly  oontribntisg 
towards  the  company's  earnings  and  rateable  in 
the  same  manner  as  the  station  itself,  or  whether 
those  lines  ought  to  be  treated  as  part  of  the  rail- 
way directly  contributing  towurds  the  oompaays 
earnings. 

The  Queen*s  Bench  Division  (Lawranoe  and 
Ridley,  J  J.)  affirmed  the  decision  of  the  Court  of 
Quarter  Sessions,  and  held  that  the  lines  in  ques- 
tion were  rateable  as  part  of  the  railway  directlj 
earning  profits,  and  not  as  station  appurtenanoee : 
(77  L.  T.  Rep.  244). 

The  Assessment  Committee  appealed. 

Honoraitu  Lloyd  (with  him  Balfour  BrownSf 
Q.C.)  for  the  assessment  committee. — ^The  ques- 
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tlon  as  to  the  lines  in  dispate  is,  whether  they  are 
to  be  rated  as  running  knes,  i.e.,  as  directly  con- 
tribnting  to  the  earnings  of  the  companj  or  as 
sidings,  t.e.,  as  indirectly  contributing  to  the  earn- 
ings of  the  oompanv  as  station  appurtenances.  In 
the  latter  eyent,  they  would  contribute  a  much 
larger  s.nni  to  the  rates  of  the  Stockport  Union. 
The  answer  to  the  question  submitted  to  the  court 
depends  upon  the  test  to  be  applied  to  the  facts 
of  the  case.  I  submit  that  the  true  test  is, 
whether  the  lines  came  into  existence  merely  by 
reason  of  the  fact  of  the  existence  of  the  station. 
It  is  found  as  a  fact,  and  stated  in  the  case, 
that,  if  there  were  no  station  at  Stockp  rt,  the 
foor  principal  lines  which  now  run  through  it 
would  be  sufficient  to  carry  all  the  traffic  passing 
through  Stockport  In  other  words,  the  other 
lilies  at  the  station  have  been  rendered  necessary 
and  came  into  existence  simply  by  reason  of  the 
fact  of  the  existence  of  the  station.  The  lines 
are  ancillary  to  the  station,  and  not  to  the  rail- 
way proper.  They  are  station  appurtenances, 
and  should  be  rated  as  such.  Secondly,  what- 
ever may  hare  been  the  origin  of  these  lines, 
they  are  now  in  fact  used  as  sidings.  The  find- 
ings in  the  case  are  that  some  at  least  of  the 
lii^  are  substantially  used  as  sidings,  though 
they  are  also  used  as  running  lines.  In  a  case 
decided  some  yeard  ago,  Field,  J.  used  these 
words :  "  If  any  shuuting  were  done  upon  these 
two  lines,  and  it  was  fuund  that  they  nad  been 
uaed  for  shunting,  then  the  result  would  have 
prop^-rly  gone  into  the  other  assessment,"  t.e.,  the 
assessment  of  the  station : 

The  Cfreat  Eastern  Railway  Company  r.  The  Over- 
aeera  of  Ftetton^  reported  in  Bojle  on  Bating,  2nd 
edit.,  p.  1063  ;  and  Browne  on  Bating,  2nd  edit, 
p.  631. 

Sir  Edward  Clarke,  Q.C..  MarshM,  Q.C.,  and 
£.  Fage^  for  the  railway  company,  were  not  called 
upon. 

Smith,  L.J. — This  is  an  appeal  from  a  judg- 
ment of  the  Divisional  Oonrt,  consisting  of  my 
learned  brothers  Lawrance  and  Ridley,  upon  a 
special  case.  The  questions  for  the  opinion  of 
the  court  will  be  found  thus  stated  in  paragraph 
16  of  the  case :  [His  Lordship  read  the  pani- 
l^ph.]  In  other  language  the  question  is, 
whether  the  lines  coloured  blue  in  the  plan 
accompanying  and  forming  part  of  the  case  are 
sidings  (in  wnich  case  they  would  be  rated  with 
the  station  as  station  appurtenances),  or  whether 
they  are  running  lines  (in  which  case  they  would 
be  rated  on  another  principle).  That  is  really  a 
qnesdon  of  fact.  It  was  contended  on  behalf  of 
the  appellants  that,  if  these  blue  lines  came  into 
existence  for  the  purpose  of  the  station,  and 
would  not  have  been  wanted  if  no  station  had 
existed,  they  must  be  sidings  and  not  running 
lines.  In  the  first  place,  I  do  not  agree  with 
that  contention.  But  that  is  not  the  question 
which  we  have  to  decide.  The  question  is, 
whether  the  primary  purpose  for  which  these 
lines  came  into  existenc-*,  and  for  which  they 
are  used,  was  their  use  as  running  lines  or 
not  as  running  lines,  that  is  to  say,  as  sidings  P 
Now,  before  going  into  the  facts  of  this  ca^e,  I 
wish  just  to  refer  to  the  decision  of  Field,  J., 
which  was  cited  during  the  argument,  in  The 
Oreat  Eastern  Bailway  Company  v.  The  Overseers 
of  Fletton  {ubi  sup.).    In  that  case,  Field,  J.  is 


reported  to  have  said  that,  "if  any  shunting 
were  done  upon  these  two  lines,  and  it  was  found 
that  they  had  been  used  for  shunting,  then  the 
result  would  have  properly  gone  into  the  other 
assessment,"  that  is  to  say,  the  two  lines  would 
be  assessed  as  appurtenant  to  the  station.  I 
think  it  is  impossible  that  that  can  be  correct, 
and  for  this  reason:  Take  any  one  of  the  four 
principal  passenger  lines  at  Stockport,  on  which 
express  trains  run,  and  which  are,  beyond  all 
question,  running  lines.  It  could  not  possibly  be 
argued  that,  if  any  shunting  were  done  upon 
that  Une,  the  line  would  be  thereby  converted 
into  a  siding.  It  is  perfectly  clear  that  the 
statement  attributed  to  Field,  J.  cannot  be 
correct,  and  I  think  that  there  must  be  some 
mistake  in  the  report.  Turning  now  to  the  facta 
of  the  case  before  us,  I  will  deal  with  the  lines 
coloured  blue  on  the  plan,  none  of  which,  it  is 
contended,  are  running  lines.  The  lines  numbered 
23,  24,  38,  and  39  are  used,  and  necessarily  used, 
for  the  purpose  of  carrying  the  traffic  to  and  from 
London  and  Manchester  when  the  four  principal 
lines — 25,  28,  31,  and  37 — are  in  use.  In  my 
opinion,  they  are  clearly  running  lines.  The  line 
numbered  5  is  the  working  line  into  the  company's 
warehouse,  and  the  primary  and  principal  purpose 
for  which  it  is  used  is  for  carrying  traffic  into  and 
from  the  warehouse.  On  that  ground  I  hold  that 
it  is  a  running  line.  The  same  observations  apply 
to  the  line  numbered  21  which  runs  into  Lord 
Yemon*s  coal  yard,  and  therefore  I  say  do  moi'e 
with  regard  to  that  line.  Then  with  regard  to 
the  other  lines,  numbered  26,  27,  34,  35.  and  36, 
those  lines  are  feeders  to  the  main  line  for 
passenger  and  goods  traffic.  They  run  into  what 
have  TOen  called  dead  ends,  but  they  were  made, 
and  are  used,  for  the  purpose  of  running  pas- 
senger and  goods  traffic  from  the  main  line  into 
the  different  towns  ty  which  the  various  branches 
go.  It  is  true  that,  as  appears  from  the  case, 
carriages  wh»'n  not  in  use  are  left  standing  upon 
these  lines  in  the  daytime  and  sometimes  at 
night,  but  how  are  the  lines  thereby  converted 
into  being  other  than  running  lines  P  They  were 
constructed  for  the  express  purpose  of  running 
the  traffic  from  one  terminus  to  another,  not 
merely  to  be  used  for  the  purnoaes  of  standing 
carriages.  For  these  reasons  I  am  of  opinion 
that  the  judgment  of  the  Queen's  Bench  Division 
Wds  right  and  that  this  appeal  must  be  dis- 
missed. 

CuiTTT,  L.J. — I  am  of  the  same  opinion.  The 
question,  stated  in  simple  terms,  is  whether  the 
lines  coloured  blue  in  this  plan  are  running  lines 
or  sidings.  It  was  argued  that  in  order  to 
answer  that  question  the  court  should  consider 
whether  or  not  the  lines  had  come  into  existence 
by  reason  of  the  station  beiog  there.  It  may  be 
conceded  that  if  no  station  existed  at  Stockporc 
these  blue  lines  would  not  be  there.  But  it 
appears  to  me  that  they  are  not  sidings  for  the 
use  of  the  existing  station.  The  purpose  for 
which  they  were  constructed,  and  the  use  to 
which  they  are  put,  is  the  getting  passenger  and 
goods  traffic  to  or  through  Qie  station.  They  are 
not  ancillary  to  the  station :  they  are  ancil'ary  to 
the  traffic  which  comes  into  or  passes  through 
the  station.  With  regard  to  the  lines  numbered 
23,  24,  38,  and  39, 1  am  unable  to  see  that  there  is 
any  substantial  question.  I  need  not  repeat  what 
Smith,  L  J.  has  already  said  wirh  regard  to  the 
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lidee  nambered  5  and  21.  It  is  admitted  that  if 
Lord  Yemen's  coal  yard  had  been  a  few  miles 
away  from  the  station,  line  namber  21  would  have 
been  a  running  Tine.  As  to  the  other  lines,  what 
I  haire  already  said  applies  to  them  all. 

Collins,  L.J. — I  am  of  the  same  opinion,  and 

have  nothing  to  add.  ^^^^  dismiued. 

Solicitors  for  the  appellants,  BohbinM,  BiUing^ 
and  Co.f  for  JohnsonB^  Stockport. 
Solicitor  for  tbe  railway  company,  C  H.  McL§<m, 


Feb.  7,  8,  and  March  11, 1898. 

(Before  Lindlet,  M.R.,  Riqbt  and 
Williams,  L.JJ.) 

Smith  v.  Richmond,  (a) 

APPEAL  FBOM    the    <iUEBN*B    BENCH  DITI8ION. 

Bating — "  Agricultural  land  " — Market  aarden-^ 
Gla88hou9e» — Agricultural  Bates  Act  1896  (59  Jt 
60  Vict ,  c.  16)  B8, 1,  2,  5.  6,  and  9— Agricultural 
Bates  Order  1896,  arts,  1  and  4. 

Glasshouses  in  or  an  a  market  garden  are  **  huUd- 
ings"  in  the  ordinary  legaf  meaning  of  the 
v>ord  and  mtut  be  rated  as  euch,  ana  are  not 
to  be  treated  as  " cLgricuUural  land'*  for  rating 
purposes,  under  the  Agricultural  Bates  Act  1896 

So  held  by  the  Court  of  Appeal,  dissentiente 
WiUiams,  L.J.,  reversing  the  decision  of  the 
Divisional  Court  (ante,  o.  183 ;  77  L.  T.  Bep.  16 1 ). 

Parser  v.  The  Local  Board  of  Health  for  Worthing 
(66  L.  T,  Bep.  447 ;  18  Q,  B.  Div.  818)  and  The 
London  and  North- Western  Railway  Company 
V.  The  Llandudno  Improvement  Gommissionerd 
(75  L.  T.  Bep,  659 ;  (1897)  1  Q.  B.  287)  distin^ 
guished. 

The  overFeers  of  the  parish  of  Worthing  appealed 
from  a  decision  of  the  Assessment  Committee 
of  the  Union  of  East  Preston,  in  the  county  of 
Sussex,  under  the  Agricultural  Rates  Act  1896. 

The  appeal  came  on  for  hearing  at  the  general 
quarter  sessions  of  the  peace  for  the  county 
of  West  Sussex  on  the  7th  Jan.  1897,  and 
was  allowed,  subject  to  the  opinion  of  the  High 
Court  on  a  special  case. 

From  that  case  it  appeared  that,  in  pursuance 
of  sect.  6  of  the  Agricultural  Rates  Act  1896, 
Rub-Eect.  2,  and  of  article  4  of  the  Agricultural 
Rates  Order  1896,  the  overseers  of  the  parish  of 
Worthing  made  statements  in  the  prescribed  form 
and  sent  them  to  the  assessment  committee  of  the 
Union  of  East  Preston,  and  to  the  surveyor  of 
taxes  in  whose  district  Worthing  is  situated. 

In  their  statements  the  overseers  had,  in  the 
case  of  c^'rtain  hereditaments  separately  valued 
in  the  valuation  lists  in  force  on  the  20th  July 
1896,  and  consisting  of  land  partly  covered  by 
glasshouses,  inserted  the  grops  estimated  rental 
and  rateable  valae  of  the  wnole  of  such  heredita- 
ments under  the  description  of  "  agricultural 
land."  The  assessment  committee,  on  the  objec- 
tion of  the  surveyor  of  taxes,  decided  that  the 
8tat«»ment  to  the  extent  to  which  it  included  land 
partly  covered  with  glasshouses  was  incorrect, 
and  corrected  it  by  striking  out  that  entry. 

On  the  bearing  of  the  appeal  it  was  agreed  to 
take  the  case  of  fiobert  Piper  as  a  test  case. 

Robert  Piper  was  a  grower  of  fruit,  vegetables, 
and  flowers  at  Worthing,  and  described  himself 

(•)  Beported  by  E.  A.  Soratoblkt,  Esq.,  Barrlstar-ftt-Law. 


as,  and  was  generally  known  as,  a  market  gar- 
dener and  nurseiyman.  He  was  the  owner  and 
occupier  of  a  piece  of  land  about  fonr  acres 
in  extent,  and  on  which  were  erected  fifty-seven 
glasshouses  of  various  sizes,  which  were  used  by 
him  to  grow  tomatoes,  cucumbers,  and  grapes, 
and  to  some  small  extent  other  vegetables,  for  sale. 

The  plants  and  crops  grown  therein  were  arti- 
ficially neated  and  wateired,  and  were  grown  on 
soil  |>]aoed  on  prepared  beds  inside  tbe  hoosep, 
and  matured  much  earlier  than  in  the  open 
ground.  The  vinee  were  planted  inside  the  houses, 
and  the  roots  ran  partly  in  the  soil  inside  the 
houses,  and  partly  through  apertures  in  the  walls 
to  the  outside  soiL  Eifty-one  of  the  houses  were 
thus  used  for  vines. 

In  the  cucumber  houses,  which  were  six  in 
number,  there  were  dwarf  brick  walls  supportiig 
iron  sheets,  on  which  soil  taken  from  toe  other 
part  of  the  nursery  was  placed,  and  in  this  tbe 
young  cucumber  plants  were  planted.  Beneath 
the  iron  sheets  and  between  them  and  the  ground 
were  hot-water  pipes.  The  area  of  the  glass- 
houses was  rather  more  than  two  acres,  and  the 
rest  of  the  land  consisted  merely  of  vine  borders, 
paths,  and  stoke  holes.  All  the  houses  were 
bui^t  on  dwarf  brick  walls  like  an  ordinary  green- 
house. 

Upon  the  objection  of  the  surveyor  of  taxes, 
duly  made  under  the  Act,  the  assessment  com- 
mittee altered  the  overseers'  statement  by  strildni; 
out  the  whole  of  the  entry  therein  upon  the 
ground  that  no  part  of    the  hereditaments  in 

?uestion  was  agricultural  land,  and  thati  there- 
ore  no  part  was  properly  entered  in  the  state- 
ment of  the  overseers. 

Upon  the  hearing  of  the  appeal  before  the 
Court  of  Quarter  Sessions  it  was  contended  for 
the  overseers  that  the  particulars  of  the  ffross 
estimated  rental  and  rateable  value  of  the  here- 
ditaments in  question  were  correctly  entered  by 
them  in  their  statement  under  the  holding  *'  agri- 
cultural land,"  and  that  the  decision  of  the  assess- 
ment committee  to  correct  the  statement  by 
striking  out  the  entry  was  wrong. 

This  view  was  taken  by  the  Court  of  Qoarier 
Sessions,  and  they  allowed  the  appeal,  and 
ordered  the  statement  of  the  overseers  to  be 
restored. 

On  the  2nd  Aug.  1897  the  special  case  came  on  to 
be  heard  before  the  Divisional  Court  (Collins  and 
Ridley,  JJ.),  when  it  was  decided  (Ridley,  J. 
dissentiefUe)  that  the  Court  of  Quarter  Sessions 
was  right :  {ante,  p.  183 ;  77  L.  T.  Rep.  161). 

From  that  decision  the  surveyor  of  taxes  now 
appealed. 

Sir  Bichard  Webster,  A-G.  (with  him  S.  KDaff 
and  A,  H,  Trevor)  for  the  appellant — ^The  question 
raised  by  this  appeal  is,  whether  land  half  covered 
with  glasshouses  is  a  *'  market  garden  "  within  the 
Agricultural  Rates  Act  1896.  The  Actwasnassed 
in  order  to  reduce  the  rates  on  agricultursi  land, 
and  its  object  was  to  afford  exemption  to  land 
only,  and  not  to  buildings.  Glasshouses  arebnild- 
ings.  In  this  Act  it  is  quite  clear  that  a  distinc- 
tion is  drawn  between  agricultural  land  and  bnild- 
ings,  not  between  agricultural  buildings  and  other 
buildings.  In  sect.  5  the  value  of  the  land  is  dis- 
tinguished from  the  value  of  buildings.  Sect  9 
was  required  to  bring  market  gardens  within  the 
definition  of  agricultural  land.    The  Legislatnre 
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could  never  have  intended  to  exempt  market 
garden  baildings  when  farm  buiLdings  are  not 
exempted. 

Joseph  Walton,  Q.G.  and  ClaveU  Salter  for  the 
respondents. — Sect.  1  of  the  Act  ia  the  operative 
section,  and  the  contrast  is  between  at^ricultural 
Idjid  aod  hereditaments  other  than  agricultural 
Lmd.  Agricultural  land,  as  defined  by  sect.  9, 
means  market  gardens  inter  alia.  The  land  in 
qaestion  is  a  market  garden  within  the  phiin  mean- 
ing of  the  words,  and  is  agriouUaral  land.  It  is 
for  the  appellant  to  show  why  that  land  is  not  to 
eujoj  tiie  benefit  of  the  exemption  conferred  by 
the  statute,  and  to  take  this  case  out  of  it.  A 
hoose  may  be  in  the  garden  but  not  of  the  garden, 
t.e,  a  tool-honse;  but  these  houses  are  of  the 
garden.  A  garden  covered  by  glass  and  surrounded 
by  walls  is  still  a  garden,  and  is  agricultural  land. 
11)6  appeUant  contends  that  there  is  a  distinction 
diawn  in  the  Act  between  agricultural  land  aud 
baildings,  and  not  between  agricultural  buildings 
and  other  buildings.  But  the  test  of  '*  buildings  *' 
within  the  meaning  of  the  Act  is,  whether  it  does 
or  does  not  take  the  land  out  of  cultivation. 
[LiNDLET,  M.R. — You  are  asking  us  to  fiud  two 
kinds  of  buildingi^,  and  we  see  nothing  to  that 
effect  in  the  Act.]  The  question  in  all  these  cases 
is,  how  much  is  garden  ?  If  land  is  gard»*n  and 
remuns  garden,  it  is  agiicnlturul  land  within  the 
definition.  In  the  cane  of  Purser  v.  The  Local 
Board  of  Health  for  WoHhing  (56  L.  T.  Rep.  447 ; 
18  Q.  B.  Div.  818),  the  section  interpreted  was 
sect  211,  sub-sect.  1  (6),  of  the  Pub  ic  Health  Act 
1875,  in  which  the  wordti  are  very  similar  to  those 
0'  sect.  9  of  the  Agricultural  Rates  Act  1896. 
There  it  was  held  that  the  pre  ibises  in  question 
were  "  market  gardens  or  nursery  gi  ouads  within 
the  meaning  of  sub-sect.  1  (6)  of  s^ct.  211;  and 
that  therefore  the  owner  was  liable  to  be  assessed 
to  the  poor  rate  in  respect  of  one-fourth  part  only 
of  their  net  annual  value.  A  case  more  m  point 
and  clearly  in  our  favour  is 

The  London  and  North-  Western  Railway  Company 
V.  The  Llandudno  Improvement  Commwionert 
75  L.  T.  Bep  659  ;  (1897)  1  Q  B.  287. 

Sect.  5  of  the  Act  of  1896  is  followed  very  closely 
by  article  4  of  the  Regulations. 

Sir  Biehard  Webster  (A.-G.)  replied. 

Cur.  adv.  vuU, 

March  11. — The  folio 4?ing  written  judgments 
were  delivered : — 

LiHBLBT,  M.R. — The  question  in  this  case  is 
whether  glasshouses  in  or  on  a  market  garden  are 
to  he  rated  as  buildings  or  as  agricultural  larid 
under  the  Agriculture  Rates  Act  1896.  The 
Court  of  Quarter  Sessions  held  that  the  glas^- 
honsee  onght  to  be  rated  as  agricultural  land. 
On  app€»l  to  the  Queen's  Bench  Division  the 
membm  of  tbe  court  were  equally  divided,  and 
the  appeal  was  dismissed,  but  leave  was  given  to 
appeal  to  this  cotirt.  The  glasshouses  in  question 
are  dearly  baildings  in  the  ordinary  legal  mean- 
ing of  tbe  word.  The  case  stated  leaves  no 
doubt  on  this  point.  The  question  turns  entirely 
on  the  true  construction  of  the  Act  of  Parda- 
ment,  59  &  60  Vict.  c.  16.  The  9th  section  con- 
tains a  definition  of  agricultural  lind,  but  no 
definition  of  buildings  nor  of  market  gardens  or 
nnrseiy  grounds.  The  Interpretation  Act  1889 
oontainsy  in  sect.  8.  a  definition  of  land ;  and  this 
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word,  when  used  in  subsequent  statutes,  is  to 
include  buildings,  unlt^ss  a  contrary  intention 
appears.  The  Literpretation  Act  1889  contains 
no  definition  of  buildings,  market  gardens,  or 
nurseries.  The  9th  section  of  the  Act  of  1896 
clearly  shows  that  land  there  cannot  possibly 
mean  or  include  buildings  in  the  early  part  of  the 
section,  for  the  definition  is  that  agricultuiul 
land  means  any  land  used  as  arable,  meadow,  or 
pasture  ground  only.  Market  gardens  and 
nurserr  grounds  are,  however,  also  declared  to  be 
agricultural  land,  and  this  is  tHe  enactment 
vmich  gives  rise  to  the  difliculty  with  which  we 
have  to  deal.  The  definition  in  sect.  9,  however, 
must  not  be  used  to  contradict  other  parts  of  the 
Act,  or  to  introduce  anomalies  which  the  lan- 
guage of  the  enacting  part  of  the  statute  does 
not  justify.  Market  gardens  and  nursery  grounds 
may  or  may  not  have  buildings  upon  them.  If 
they  have  not,  no  difficulty  arises ;  but  if  they 
have,  then  comes  the  ouestion,  How  are  those 
buildings  to  be  rated  P  To  answer  this  question, 
we  must  look  to*  the  enacting  clause,  which  is 
sect.  1.  Sect.  1  runs  thus ;  **  (I.)  During  the  con- 
tinuance of  this  Act,  that  is  to  say,  the  period 
of  fivH  years  after  the  Slst  day  of  March 
next  after  the  passini^  of  this  Act,  the  occupier 
of  agricultural  land  in  England  sball  be  Hs^ole, 
in  the  case  of  every  rate  to  which  this  Act 
applies,  to  pay  one-half  only  of  the  r^te 
id  the  pound  payable  in  respect  of  build- 
ings and  other  hereditaments.  Then  "(2.) 
This  Act  shall  apply  to  every  rate  as  defined  by 
this  Act,  except  a  rate  (a)  which  the  occrfpier  of 
agricultural  land  is  liable  as  compared  with  the 
occupier  of  buildings  or  other  hereditaments  to 
be  assessed  to  or  to  pay  in  the  proportion  of  one- 
half  or  less  than  one-half,"  and  so  on.  Now  here 
we  have  *'  agricultural  land "  used  in  connection 
with  "  builcUngs  and  other  hereditaments  "  and, 
as  I  think,  contrasted  with  that  expression. 
Similar  language  is  used  in  sect.  5  and  sect.  6 
upon  which  so  much  argument  turned.  Sect.  5 
runs  thus :  "  In  every  valuation  list  '* — which  is  a 
thing  perfectly  well  Known  to  persons  conversant 
with  raring—"  and  in  the  basis  or  standard  for 
any  county  r^te  " — which  is  also  und.erstood — 
'*  and  in  any  valuation  made  bv  the  council  of  a 
borough  or  any  other  council  for  the  purpose  of 
raising  the  borough  or  other  rate.*'  Then  come 
three  sub-clauses  ^),  (6),  and  (c).  Sub-clause  (a) 
is  as  follows:  "Where  separate  hereditaments 
are  specified  therein,  the  value  of  agricultural 
land  wmM  be  stated  separately  from  that  of  any 
building  or  other  hereditament.*'  We  shall  see 
the  importance  of  that  when  we  come  to  (c). 
Tben  sub-clause  (6)  says:  "In  every  case" 
—  this  is  now  speaking  of  the  total  —  "  the 
total  rateable  value  of  the  agricultural  land  in 
each  parish  shall  be  stated  separately  from  the 
total  rateable  value  of  the  buildings  or  other 
hereditaments  in  such  p  irish."  I  need  not  read 
the  rest  of  it  Then  comes  (c) :  "  Where  any 
hereditament  consists  partly  of  agricultural  land 
and  partly  of  buildingd,  the  gross  estimated  rental 
of  the  buildings,  when  valued  separately,  in  pur- 
suance of  this  Act'* — that  refers  back  to  sub- 
clause (a) — "from  the  agricultural  land  shall,  while 
the  buildings  are  u:)ed  ouly  for  the  cultivation  of 
the  said  land,  be  calculated  not  ou  structural  cost, 
but  on  the  rent,"  and  so  on,  "  and  the  total  gross 
estimjited*' — this  is  the  important  part  of  this 
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aection — "and  the  total  gross  estimated  rental  of 
the  hereditament  shall  not  be  increased  by  the 
said  separate  ralaation."  Then  we  come  to 
Sdct.  6.  I  will  not  read  the  whole  of  it,  for  it  is 
a  very  long  section,  bnt  I  will  read  clause  (2)  of 
it :  "  For  the  purpose  of  the  returns  " — which  are 
mentioned  in  the  early  part — "  statements  show- 
ing  the  gross  estimated  rental  and  rateable  value 
of  the  agricultural  land  in  a  parish,  and,  in  the 
case  of  any  hereditament  separately  valued  which 
consists  in  part  of  agricultural  land  and  in  part 
of  buildings  or  other  hereditaments,  of  each  such 
part" — that  is  the  gross  estimated  rental  and 
agricultural  value  of  each  such  part,  as  I  under- 
stand it — ''shall  be  made,**  and  so  on.  That 
shows  that  there  may  be  some  hereditaments 
which  may  be  separately  valued  and  which  con- 
sist partly  of  agricultural  land  and  partly  of 
**  buildings  or  other  herirditaments."  Now  those 
sections,  Doth  of  them,  appear  to  me  to  be  con- 
sistent with  the  interpretation  I  have  put  upon 
sect.  1,  and  rather  to  support  it  than  the  reverse. 
I  cannot  find  anything  m  those  sections  which 
assists  the  respondents  view,  which  appears  to  me 
to  be  incorrect.  This  express  mentioa  of  build- 
ings makes  the  whole  statuf  e  perfectly  clear  to 
my  mind,  and  removes  the  doubt  caused  by  the 
use  of  the  words  "market  gardens  and  nursery 
grounds*'  in  sect.  9.  The  only  conclusion  at 
which  I  can  arrive  is,  that  buildings  are  not  to  be 
treated  as  agricultural  land  for  rating  purposes 
under  this  Act  of  Parliament.  The  case  of  Pamer 
V.  Ths  Local  Board  of  Health  for  Worthing  (56 
L.  T.  Rep.  447 ;  18  Q.  B.  Div.  §18)  does  not,  in 
my  opimon,  assist  the  court  in  construing  this 
Act  of  Parliament.  That  case  merely  shows  that 
a  market  garden  prima  facie  includes  the  build- 
ings upon  it  used  for  market  garden  purposes. 
To  urge  that  market  gardens  and  nursery  ground 
do  not  cease  to  be  so  because  they  are  more  or 
less  covered  with  glasshouses  is  to  urge  what  is 
^nite  true,  but  is  beside  the  mark.  The  quebtion 
is,  How  are  such  houses  to  be  rated  under  this 
Act  of  Parliament?  My  answer  is,  if  they  ara 
buildings,  they  must  be  rated  as  such,  and  not  as 
agricultuiml  land.  Mr.  Salter,  in  his  very  able 
argument,  suggested  that  buildings  used  only  for 
covering  land  which  was  cultivated  under  their 
protection  ought  to  be  distinguished  from  other 
buildings,  and  ought  to  be  held  to  be  agricultural 
land.  I  can  find  nothing  to  justify  a  distinction 
between  one  class  of  buildings  and  another  for 
any  such  purpose  as  his  argument  reauires. 
Sect.  5  speaks,  no  doubt,  of  buudings  usea  only 
for  the  cultivation  of  land,  bnt  this  clause  in  no 
way  shows  that  such  buildings  or  any  others  are 
to  be  rated  as  agricultural  land.  The  case  of  The 
London  and  North-  Western  Railway  v.  Llandudno 
Improvement  Commiseionere  (75  L.  T.  Rep. 
659;  (1897)  1  Q.  B.  287)  turned  on  the  construe- 
tion  of  a  provision  in  another  Act  of  Parlia- 
ment, and  does  not  really  assist  me  to  arrive 
at  the  true  interpretation  of  the  statute  with 
which  we  have  to  deal.  In  my  opinion  the 
appeal  must  be  allowed,  and  the  orders  of  the 
Queen's  Bench  Division  and  of  the  quarter 
sessions  must  be  reversed,  with  costs  here  and 
below. 

BiOBT,  L.J. — The  question  to  be  d*-termined  in 
this  case  is  in  substance  whether  buildings  within 
a  market  garden  are  to  have  the  benefit  of  the 
partial  exemption  from  rates  provided  for  by  the 


Act  in  favour  of  agricultural  land  as  defined  hy 
the  Act.  It  will  bS  convenient  to  take  a  ^enenl 
view  of  the  Act,  distinguishing,  first  of  all  those 
parts  of  it  v/hich  are  re^vant  to  the  question  of 
exemption  from  tho<e  which  are  not,  and  then 
dealing  with  the  relevant  parte.  The  relevaut 
parts  seem  to  me  sect.  1  (1),  sect.  5,  and  sect  9. 
The  other  sections  are  either  merely  formal,  as 
the  last  one.  or  are  concerned  only  wirh  the  way 
in  which  the  deficiency  caused  by  the  partial 
exemption  of  agricultural  land  has  approximatelj 
to  be  made  up  or  compensated  for  by  an  annual 
grant  to  be  fixed  onct)  for  all,  and  to  he  paid  in 
manner  pointed  out  in  detail  during  the  period 
prescribed  by  the  Act.  Of  course  there  might 
have  been  in  some  of  these  sections,  or  in  the 
order  made  by  the  Local  Government  Board, 
which  is  to  be  read  as  part  of  the  Act.  some  pro- 
visions or  expressions  throwing  light  upon  the 
construction  of  the  Act  as  to  the  exemption; 
but,  after  a  careful  examination  both  of  the 
remaining  sections  and  of  the  order,  I  have  not 
f  >und  anything,  unless  possibly  the  clauses  of 
sect.  6  referred  to  by  the  Master  of  the  Bolls, 
which  can  help  me  materially  in  the  determina- 
tion of  the  question  which  is  before  the  court,  at 
any  rate  I  have  found  nothing  that  is  calculated 
to  thiow  any  d«  ubt  upon  the  conclusion  at  which 
I  have  arrived  from  a  consideration  of  the  sections 
specifically  referred  to.  Now  sect  1  (1)  is  the 
clause  of  the  Act  which  giv«-s  the  partial  exemp- 
tion and  of  course  the  real  question  is  as  t  >  the 
meaning  of  that  clause.  Sect.  5  is  the  section 
providing  for  changes  in  the  law  of  rating  neces- 
sary for  giving  effect  to  and  defining  more  par- 
ticularly the  exemption  given  bv  sect  1  (1).  Sect.  9 
is  the  interpretation  clause,  and  so  far  as  it  defines 
the  expression  **  agricultural  land"  it' is  of  great 
importance,  as  of  course  we  have  to  deal  not  with 
agricultural  land  in  any  merely  common  or 
popular  sense,  but  with  the  meaning  of  it  as 
explained  and  defiued  in  the  interpretation  clause. 
We  must,  however,  throughout  b^r  in  mind  that 
the  interpretation  clause  is  not  absolute,  but 
cea»f>s  to  be  applicable  whenever  the  context 
otherwise  requires,  that  is  to  say,  is  inconsistent 
with  the  literal  application  of  the  portion  of  the 
interpretation  clause  under  immediate  considera- 
tion. I  will  in  the  first  place  try  ho«v  far  it  is 
possible  to  arrive  at  a  reasonably  clear  constmc- 
tion  of  sect  1  (1)  and  sect.  5  without  knowing  pre- 
cisely what  is  included  und^r  the  expression 
"agricultural  land."  The  important  words  in 
sect  1  (1)  are :  *'  The  occupier  of  agricultural  land 
in  England  shall  be  liabe  in  the  case  of  every 
rate  to  which  this  Act  applies  to  pay  one  half 
only  of  the  rate  in  the  pound  payable  in  respect 
of  buildings  and  other  hereditamente."  Here  we 
find  an  exhaustive  mention  of  all  rateable  here- 
ditamente.  They  are  aepai*ated  into  two  (appa- 
rently mutually  exclusive)  classes,  "  agricultaral 
land  forming  one  class,  and  "  buildings  and 
other  hereditamente '*  the  other  The  agrioal- 
tural  land,  whatever  that  may  mean,  is  to  have  the 
benefit  of  the  exemption,  and  that  exemption  is 
measured  by  being  faxed  at  one  half  of  the  rate  in 
the  pound  payaUe  in  respect  of  buildings  and 
other  hereditamente.  The  sentence  is  only 
intelligible  by  observing  and  acting  upon  the 
plain  assumption  that  what  I  may  ^dl  the  full 
rate  is  a  uniform  rate  payable  in  respect  of  bnildr 
ings  and  other  hereditamente  not  being  agricul- 
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taml  land.  It  is  impossible,  I  think,  to  avoid  the 
oondosion  that  the  word  "buildings"  here 
inclades  ail  rateable  bniidings  whatsoever ;  and  if 
that  is  80  we  have  at  onoe  with  reference  to  the 
expression  **agricnltnral  land"  a  context  which 
must  modif  J  any  part  of  the  interpretation  clanse 
which,  literally  appliel  would  give  a  different  and 
less  extensive  meaning  to  the  wt.»rd  "  buildingi) " 
as  here  used.  That  extensive  meaning  plainly 
involves  that  *' asrisaltural  land"  as  here  used 
cauDot  have  any  buildings  upon  it.  Before  deal- 
ing with  the  language  of  sect.  5  it  may  be  ob- 
serTed  (1)  that,  in  fixing  the  basis  or  standard  for 
a  ooonty  rate,  the  rateable  value  of  each  parish 
as  a  whole  is  taken,  without  speoifyinff  the  value 
of  separate  hereditaments  in  the  parish  ;  and  (2) 
that  in  valuation  li»t8  (except,  I  suppose,  i*i  the 
possible  case  of  an  entire  parish  being  in  the 
occupation  of  one  person,  if  that  reaUy  be  an 
exception)  separate  lists  are  specified,  though,  in- 
dependently of  this  Act,  thera  is  in  iceneral  no 
necessity  for  dividing  up  and  separately  specify- 
ing the  parts  of  the  hereditaments  .in  the  occupa- 
tion of  a  single  ocoupier.  The  holding  by  the 
fiame  occnpier  of,  say,  two  or  more  farms,  though 
held  under  different  landowners,  might  have  been 
treated  as  a  single  hereditament  without  any  snb- 
dinsion.  These  observations  l>eing  bornn  in  mind, 
we  find  that  sect.  5  expressly  includes,  in  its 
opening  words,  every  valuation  list,  and  (to  go 
no  further)  every  basis  or  standard  for  a  county 
rate.  Sab-sect,  (a)  deals  with  every  valnatioii  list 
where  separ^ikte  hereditaments  are  specified.  It 
has  hitherto  been  sufficient  to  value  the  whole 
of  any  hereditaments  separately  specified;  you 
must  henceforward  state  toe  value  of  the  agricul- 
tural land  part  of  the  ho  ding  separately  from 
that  of  any  buildings  or  other  hereditan'Cnts.  It 
does  not  say  you  shall  separately  specify  aa 
different  hereditaments  agricultnial  land  and 
buildings  on  the  hereditaments.  It  is  an  alter- 
native in  the  law  of  rating,  produced  for  the 
purpose  of  ascertaining  the  extent  of  the  exemp- 
tion  given  by  sect.  1  (I),  Except  so  far  as  the  law 
is  expressly  changed,  it  remains  as  it  was  before, 
and  it  seems  to  me  that  the  strictly  proper  course 
would  be  to  specify  as  a  whole  the  land,  say,  a 
farm,  or  it  nught  l>e  two  or  more  farms  in  the 
occupation  of  one  occupier,  giving,  of  course,  the 
rateable  value  of  the  whole,  and  then  to  buperadd 
what  is  for  the  purpose  of  this  Act  wanted — 
that  is  to  say,  the  value  of  the  agricultural  land 
comprised  in  the  holding  separately  from  the 
value  of  the  rest  of  the  holding.  As  this  provi. 
sion  is  for  the  purpose  of  carrying  out  sect.  1  (1), 
the  terms  '*  agricultural  land  "  and  **  any  building  " 
ought  to  mean  the  same  as  the  like  expressions 
us^  in  that  clause.  But  I  would  point  out  that 
it  seemH  impossible  to  read  the  expression  "  or 
any  building"  here  used  as  equivalent  to  *'any 
hmlding  not  standing  on  the  agricultural  land 
spoken  of  .V  The  case  here  is  even  more  clear  than 
that  of  sect.  I  (1),  and  strongly  corroborates  the 
V  ew  above  given  as  to  the  meaning  of  that  clause. 
Sub-sect,  (b)  of  sect.  5  includes  everything  in- 
cluded in  (a),  and  also  the  cases  in  which  no  sepa- 
rate hereditaments  are  specified.  Sub-sect,  (c) 
deals  with  every  case  of  a  hereditament  consist- 
ing in  part  only  of  agricultural  land.  I  see  no 
difficulty  whatever  in  the  wording  of  the  section. 
On  the  interpretation  above  given  of  sub-sect,  (a), 
or  even,  I  thmk,  without  it,  the  total  gpross  esti- 


mated rental  of  the  mixed  hereditaments  will  in 
every  case  be  known,  or  can  at  once  be  ascertained, 
by  the  simplest  arithmetical  calculation.  In  my 
judgment,  sect.  5  strongly  corroborates  the  con- 
clusion already  arrived  at  from  the  consideration 
of  sect.  1  (1),  viz.,  that  all  buildings  whatsoever 
are  to  be  put  on  the  one  side,  and  only  agricultural 
land  without  buildings  on  the  other.  Going  now 
to  the  interpretation  clause  (sect.  9),  and  dealing 
in  the  first  place  with  what  may  be  called 
the  more  general  part  of  the  definition  con- 
tained in  the  words,  "any  land  used  as  arable, 
meadow,  or  pasture  ground  only,'*  it  seems 
to  me  reasonably  clear  that  these  words  of 
their  own  force  exclude  any  land  whfch  has 
any  building  upon  it.  However  useful  a  farm 
house  and  farm  buildings  may  be  in  connection 
with  arable,  meadow,  or  pasture,  they  cannot,  I 
think,  in  any  reasonable  sense  of  the  words  be 
said  to  be  land  used  as  arable,  meadow,  or 
pasture  only.  The  same  observatioi^  would  apply 
equally  to  buildings  of  minor  importance,  such 
as  a  cart  shed,  a  bam,  or  a  cattle  shed,  standing 
in  a  field  with  an  inclosure,  the  rest  of  which  may 
be  arable,  meadow,  or  pasture.  It  would  lie 
straining  language  very  much  to  say  that  any  one 
of  these,  however  useful  for  the  purpose  of  adjoin- 
ing arable,  meadow,  or  pasture,  is  itself  used  as 
arable,  meadow,  or  pasture  only.  So  far  from 
any  buildings  being  included  in  this  part  of  the 
definition,  they  seem  to  me  to  be  purposely  and 
deliberately  excluded.  Then  come  the  extensions 
of  the  previous  definitions  to  special  cases  where 
it  might  be  doubtful  whether  they  were  already 
included,  and  among  others  to  the  special  case  of 
"  market  gardens."  Now,  assuming  as  I  do,  that 
without  a  context  or  with  a  different  context 
''market  gardens'*  may  include  the  whole  area 
of  a  holding  held  for  market  gardening  purposes, 
including  the  site  of  any  buildings  thereon,  the 
question  is  what  it  means  in  this  context.  I  do 
not  see  on  what  reasonable  ground  the  policy  of 
excluding  from  agricultural  land  any  buildmgs 
whatsoever  (which  down  to  the  present  point  is 
in  my  judgment  satisfactorily  made  out)  should 
be  tieated  as  suddenly  abandoned  and  replaced 
by  a  policy  including  what  may  (as  in  the 
present  case)  practically  amount  to  by  far  the 
greater  and  more  valuable  part  of  the  holding, 
with  the  result  of  giving  the  exemption  provided 
for  by  the  Act  to  buildings  of  greater  extent  and 
value  than  would  be  found  upon  many  farms.  If 
**  market  garden  "  necessarily  involved  buildings, 
there  might  be  more  difficulty  in  the  matter ;  but 
there  may  be  a  *' market  garden"  without 
buildings,  and  it  is  not  necessary  to  assume  that 
a  market  garden  with  buildings  was  intended. 
At  any  rate,  if  the  consideration  which  I  have 
given  to  sect.  I  (1)  and  sect.  5  (a)  is  correct,  then 
the  context  will  show  that  "market  garden" 
when  introduced  into  those  sections  must  be 
interpreted  as  market  garden  so  far  as  it  is 
without  buildings.  It  would  be  contradictory  to 
say  that  in  sect.  1  (1)  the  occupier  of  market 
gardens  with  buildings  thereon  shall  pay  one-half 
only  of  the  rate  in  the  pound  payable  in  respect  of 
all  rateable  buildings,  and  a  similar  observation 
would  apply  with  not  less  force  to  the  correspond- 
ing passage  or  passages  in  sect.  5.  Finding,  as  in 
my  opinion  I  do  find,  in  the  Act  itself  a  stmcient 
ground  for  the  construction  at  which  I  have 
arrived,  I  do  not  think  it  necessary  or  even  legiti- 
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mate  to  inquire  how  other  statntee  diiferently 
worded  have  been  construed.  I  will  only  aaj  that 
in  sect.  211,  sub-sect.  1  (6),  of  the  Public  Health 
Act  1875,  on  the  construction  of  which  Purser  ▼. 
The  Local  Board  of  Health  for  Worthing  (56  L.  T. 
Rep.  447  ;  18  Q.  B.  Div.  818)  was  determined, 
not  only  is  there  an  absence  of  the  antithesis 
betwe^  "  a^cultural  land  "  and  '*  buildings  " 
which  is  the  very  foundation  of  the  present 
Act,  but  the  word  "  building^  "  is  not  even  used 
at  ail. 

Williams,  L.J. — ^I  refipret  to  say  that  I  differ 
from  the  oth«r  members  of  the  court.  I  think 
that  the  judgment  of  Collins,  L. J.  was  perfectly 
right.  The  Act  is  very  difficult  to  construe; 
there  seems  to  me  no  construction  which  does 
not  lead  to  results  which  it  is  difficult  to  suppose 
the  Legislature  could  have  intended;  and  in  such 
a  case  one  must,  in  my  judgment,  be  ffuided  by 
the  words  of  the  section,  aud  not  by  balancing 
the  difficulties  of  the  ,  results  one  against  the 
other.  The  question  in  this  case  is  whether  that 
part  of  the  land  occupied  as  a  market  garden 
which  is  coTered  with  glasshouses  of  the  character 
stated  in  the  case,  comes  within  the  exemption 
mentioned  in  sect.  1,  sub-sect.  1,  of  the  Agricul- 
tural Bates  Act  1896,  so  as  to  render  the  occupier 
liable  to  pay  one-half  only  of  the  rate  in  the 
pound  payable  in  respect  of  buildinffs  and  other 
hereditaments.  I  thmk  thdt  the  land  in  question 
does  iall  within  the  exemption.  I  ngree  with 
Collins,  L. J.  that  the  cases  of  Purser  y.  The  Local 
Boa/rd  of  Health  for  Worthing  (56  L.  T.  Rep. 
447 ;  18  Q.  B.  Div.  818)  and  The  London  and 
North-Western  Railway  Company  y.  The  Llan- 
dudno Improvement  Commissioners  (75  L.  T.  Bep. 
659 ;  (1857)  1  Q.  B.  287)  show  that  primA  facie 
this  land  coy^  red  with  these  glasshouses  is  part 
and  parcel  of  the  market  gparden,  and  therefore 
agricultural  land,  the  occupier  of  which  is  entitled 
to  the  benefit  of  this  exemption.  The  form  and 
collocation  of  words  used  in  this  Act  is  not  new 
as  defining  partial  exemptions  in  rating  cases.  It 
is  to  be  found  as  early  as  the  Public  Health  Act 
1848  and  in  the  Public  Health  Act  1875,  and 
seems  to  have  been  frequently  used  in  local  Acts, 
and  has  uniformly  received  such  a  construction 
that  I  he  hereditaments  catalogued  in  the  definition 
have  been  held  to  include  the  buildings  thereon 
whenever  the  buildines  in  question  are  part  and 
parcel  of  the  specified  hereditament.  The  build- 
ings in  such  a  case  are  treated  as  being 
practically  incapable  of  beneficial  occupation 
independently  of  the  defined  hereditament.  It 
remains  to  consider  if  there  is  anything  in  the 
tenour,  and  details  of  this  Act  to  lead  to  the  con- 
clusion that  *'  market  garden "  and  the  other 
coUoci^ted  words,  "  market  gardens  exceeding  one 
quarter  of  an  acre,  nursery  grounds,  orchards,  or 
allotments"  ought  to  receive  a  difterent  con- 
struction in  this  Act,  so  as  to  exclude  from 
agricultund  land  the  buildings  on  each  heredita- 
ment whatever  their  character.  I  see  nothing  in 
the  tenuur  of  the  Act  or  in  its  details  sufficient  to 
lead  to  such  a  conclusion,  and  if  it  had  been  the 
intention  of  the  Legislature,  when  employing  this 
old  precedent  for  the  definition  of  hereditaments 
to  be  partially  exempt  from  rates,  to  use  the  words 
in  a  new  sens-*,  and  exclude  from  the  exemption 
all  land  covered  with  buildings,  it  would  have 
been  very  easy  to  do  so,  and  this  has  not  been 
done.    I  will  now  deal  with  the  sections  chiefly 


relied  on  in  arguments  at  the  bar  as  indicsting 
an  intention  by  the  Legislature  to  use  these  words 
in    this  new  sense.    Sect.  1,  sub-sect.   1,  says, 
following  the  words  at   the  beginning  of  the 
section,  '*  Shall  be  liable  in  the  case  of  every  rate 
to  which  this  Act  applies  to  pay  one-half  only  of 
the  rate  in  the  pound  payable  in  respect  of  build- 
ing^ and  other  hereditaments,"  which  the  occupier 
of  agricultural  land  is  liable  as  compared  with 
the  ojoupier  of  buildings  or  other  heredlcamenti 
to  be  assessed  to  or  to  pay  in  proportion  of  one- 
half  or  less  than  one-half.    It  is  argued  toat  in 
this  section  and  sub- section  there  is  a  manifest 
intention  to  contrast  agrtculcur  J  land  with  boild- 
inirs;  that  is,   with    the    buildings   thereon.     I 
think    not.     Thexv  is  a  contrast,   but  it  is  a 
o«mtrast  b  tween  '*  agricultural  land "  as  defined 
and  **  buildings  and  other  hereditaments  "—a  con- 
trast, that  is  to  8ay ,  between  diif erentclasaes  of  nte- 
able  hereditaments.    The  right  inftsrence  from  this 
contrast  seems  to  me  not  to  be  that  all  bnildings 
are  to  be  excluded  from  agricaltual  land,  butony 
such  buildingd  as  can  by  the  existing  law  properly 
be  dealt  with  for   rating  pnrpoe>«  as  separate 
hereditaments.    Next  it  is  argued  that  se«st  5 
shows  an  iutention  to  uxclu  ie  all  buildings  from 
**  agricultU'  al  ll^ld  " — I  think  not.    It  is  a  diffi- 
cult section  to  construe,  but  it  seems  to  me  to  be  a 
sectio  I  giving  directions  as  to  the  separation  in 
valuation  lists  and  the  bases  of  county  rates,  Ac, 
of  agricultural  land  as  a  rattsable  hereditament 
from  buildings  aod  other  rateable  hereditamtnts. 
Clause  (a)  deals  with  lists  specifying  the  sepaiute 
hereditaments  in    detail,  clause    (6)    with  lists 
dealing  onl^  wi  h   totals,  clause  (e)   deals  with 
the   entry   m   the    detailed   valuation   libts  of 
the  rateable    hereditaments    which   form   parts 
of   a    hereditament   consisting   partly   of  agri- 
caltaral  land  and  partly  of  building ;  that  is,  in 
in  my  opinion,  build  ngs  which  ought  by  (a)  to  be 
rated  as  separate  rateable  hereditaments.    Ciaose 
(c)  itself  says  **  rental  of  buildings  when  valued 
separately  in  pursuance  of  this  Act  from  the 
agricultural  land,"  and  the  only  provision  pro- 
viding for  such  a  separate  valuation  is  clause  (s) 
of  this  sect.  5.    Both  the  agricultural  land  and 
the   hereditament  consisting    of    buildings  will 
each  of  them  appear  in  the  valufition  1st  as 
separate    rateabU    hereditaments.      The  entire 
hereditament  of  which  they  are  parts  will  not 
appear  in  the  valuation  list  at  all.    The  rateable 
value  of  each  of  th-  se  pai*t8  together  with  the  re- 
spective gross  estimated  rental  will  have  to  appear 
in  the  valuation  list ;  for  the  rateable  value  is  the 
gross  rental  less  certain  deductions,  which  rental 
and  deductions  have  by  law  both  to  appear  in  the 
valuation  list.    The  clauiie  says  that  the  groe8 
eotimated  rental  of  the  buildings  shall,  while  the 
buildings  are  used  only  for  the  cultivation  of  agri- 
cultural land,  be  calculated  on  the  rent  at  which 
they  woidd  be  expected  to  let  to  a  tenant  from 
year  to  year,  and  not  on  structural  cost.    This  at 
first  looks  like  a  very  useless  direction,  since  the 
rent  to  be  expected  xrom  the  hypothetical  tenant 
and  not  structural  cost»  is  always  the  basis  of 
valuation  in  rating.    But  the  section  goes  on  to 
say  that  the  total  gross  estimated  rental  of  the 
entire  hereditament  shall  not  be  increased  by  the 
separate  valuation  of  the  parts.    This  shows  that 
the  valuer,  in  addition  to   making  a  separate 
valuation  of  the  rateable  hereditament  consisting 
of  buildings,  must  make  a  valuation  of  the  grosa 
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estimated   rental   of    the   entire  hereditament, 
which  hitter  valuation  will  however  not  appear  in 
the  valoation  list  at  all ;  and  then  apparently  he 
18  to  deduct  from  the  gross  rental  of  the  eotire 
hereditament  the  value  of  the  rateable  heredita- 
ment constituted  by  the  baildings,  and  ihe  gross 
estimated  rental  of   the    agricoltand  land   will 
apparently  be  the  residue.    Then  from  the  gross 
rentals  of  these  several  hereditaments  (Tonstitnted 
by  the  agrioaltur<«l  laud  and  the  baildings  respec- 
tively will  have  to  be  made  the  ordinary  deduc- 
tions for  repairs,  &c.,  to  arrive  at  the  rateable 
value.    This  latter  part  of  the  section  and  the 
dual  valuation  which  it  necessarily  imports  makes 
intelligible  the  portion  relating  to  valuim^  not  on 
the  strocturAl  co<t  but  on  the  rent  which  the 
hypothetical  tenant  might  be  expected  to  give; 
beiaLUse,  however  plainly  this  may  be  the  course 
to  pursue  according  to  the  ordinary  law,  it  is  not 
so  clearly  the  course  to  pursue  when  the  Legisla- 
tore  directs  that  the  value  of  a  hereditament  shall 
be  asoertaiued  in  roference  to  the  gross  rental  of 
an  entirety  of  which  the    hereditament   to  be 
valued  is  only  a  part;  that  is,  in  other  words,  in  a 
case  where  the  valuation  is  arrived  at  partly  by  the 
apportionment  of  the  sum  of  another  and  larger 
vidoation.    Now,  what  ar-e  the  baildings  which 
are  to  be  separately  valued  according  to  these 
directions  in  clause  (c)  ?    Collins,  L.J.  thinks  that 
they  are  buildings  not  part  and  parcel  of  the 
agricidtaral  land,  not  part  and  parcel,*  that  is,  in 
^  present  case,  of  the  market  garden,  but  used 
in  connection  with  it ;  and  no  doubt  such  build- 
ings, althouffh  not  forming  part  of  the  market 
garden  or  other  agricultursd  land,  might  in  rating 
uL^  be  dflscribed  as  a  part  of  a  hereditament  con- 
sisting partly  of  agricultarai  land  and  paitly  of 
baildings,  for  there  is  no  law  which  requires  a 
separation  of  hereditaments  according  to  the  titles 
under  which   the   occupier   hold-i,   or   the   use 
which   the   occupier   makes  of   the  parts,  and 
tudtyof  personal  occupation  and  unity  of  parish 
is  all  that  is  Lcoessaiy  to  constitute  and  determine 
the  rating  hereditament ;  and  if  once  you  arrive 
at  the  conclusion  that  the  definitions  of  agricul- 
tarai land  cover  and  include  the  buildings  part 
and  parcel  thereof,  it  is  not  easy  to  avoid  the 
conclusion  that  the  buildings  spoken  of  in  this 
ncUon  must  be  some  buildings  other  than  tho.-^e 
falling  within  the  definition.    One  mode  of  avoid- 
ing tois  conclusion  would  be  to  read  the  words 
**  partly  of  agricultural  land  and  partly  of  build- 
ings" to  mean  partly  of  agricultural  land  un- 
covered with  buildings  and  partly  of  agricultural 
land  covered  by  buildings ;  but  this  would  be  a 
(omewhat  violent  construction,  and,  in  my  opinion, 
it  cannot  be  accepted  as  the  true  construction,  nor 
can  I  bring  myself  to  think  that,  if  apart  from 
•ects.1  and  5  the  definition  of  agricultural  land 
or  of  market  garden  ought  to  be  construed  as 
indnding  the  buildings  erected  on  the  land  for 
the  cultivation  of  it,  the  provisions  of  sect.  5, 
which  can  be  construed  consistently  with  such 
construction,  ought  to  make  one  reject  it.    More- 
over, I  do  not  Slink  that  to  read  clause  (c)  of 
Kci  5  as  applying  only  to  heredit^mento  not  part 
and  iMurcel  of  the  agricultural  land,  leads  to  any 
Insult  inconsistent  with  the  apparent  intention  of 
the  Legislature,  for,  suppos  ng  some  building  to 
have   been^  erected    which    in   addition   to    ite 
iise  in  asFisting  the  cultivation  of  the  agricul- 
toral  land   would   serve   another   purpose — ^for 


instance,    a    house   which    would    serve    as    a 
residence,    for    the   farmei*   and    his   family — I 
do  not  think  that  there  is  anything  in  the  cases 
which  would  necessitate  or  justify  holding  such 
a  buildins  to  be  part  and  parcel  of  the  agricul- 
tural land,  although  it  woiud  clearly  be  part  of 
a  hered  ti^ment  consisting  partly  of  agricultural 
land  and  partly  of  buildings.    It  would,  however, 
be,  according  to  the  genei^  law  of  rating,  a  single 
hereditament,  because  occupied  under  one  occupa^ 
tion  by  the  same  person  or  persons.    On  the  other 
hand,  a  hay  bam  in  a  meadow,  or  a  cowshed, 
would  be  part  and  parcel  of  the  agricultural  land 
as  serving  the  culii/ation  thereof,  and  nothing 
else.    I  understand  the  decision  in  the  Llandudno 
case  (ubi  9up.)  to  have  been  based  on  this  prin- 
ciple.   It  is  more  reasonable  to  suppose  that  the 
Legislature  intended  such  a  result^  than  to  put  a 
construction  on  the  Act  which  necessitates  treat- 
ing a  hay  bam  or  a  cowshed  as  a  rateable  here- 
ditarnent  separate  from  the  agricultural  land,  and 
capable  of  separate  beneficial  occupation.  I  think, 
therefore,  that  the  conclusion  of  Collins,  L.J.  is 
right,  iind  that  sect.  5  (c)  only  applies  to  buildings 
outeide  the  definition  of  agricultural  land,  and 
gives  a  qualified  exemption   to    such  buildings 
while  used  only  for  the  cultivation  of  land,  and 
that  there  is  nothing  in  this  section  to  prevent 
the  definition  of  agricultural  land  being  read  in 
accordance  with  previous  decisions.    Sect.  6  only 
deals  with  the  returns  to  the  Local  Government 
Board,  and  seems  to  me  to  follow  exactly  the  lines 
of  sect.  5  and  clause  (c),  and  throws  no  further 
light  on  the  construction  of  the  definition  clause. 
The  only  remaining  section  which  throws  any 
light  on  the  matter   is  the   9th    section,  which 
contains  the  definition.  I  have  already  dealt  gene- 
rally with  the  words  of  the  definition,  and  judicial 
deoisioos  thereon  so  far  as  the  old  precedent  has 
been  followed ;  but  some  index  to  the  meaning  of 
the  Legislature  is  to  l>e  g  ithered  from  the  words 
of  the  definition  itself,  both  those  which  appeai* 
in  the  old  form  and  those  which  are  supplementary 
to  it.    First,  there  is  the  word  "only,"  which 
qualifies  '*  arable,  meadow,  and  pasture  ground,'*  and 
nothing;  else  in  the  category.  If  you  treat  the  word 
"  only "  as  intended  to  exclude  buildings  on  such 
land  from  agricultural  land  as  defined,  and  from  the 
benefit  of  Uie  exemption,  then  it  would  seem  to 
follow  that  in  the  case  of  market  gardens,  &c.,  build- 
logs  will  not  be  excluded ;  but  I  do  not  think  that 
the  word  only  affecte  the  question  of  the  inclusion 
or   exclusion  of   buildings  from   the   definition. 
'*  Only  "  is  meant  to  cover  and  exclude  that  class 
of  cases  in  which  the  land,  although  used   as 
arable,  meadow,  or  pasture  ground,  might  be  used 
for  some  other  ultimate  purpose,  and  does  not,  in 
my  judgment,  cover  the  use  of  arable,  meadow, 
or  pasture  ground  as  the  site  of  a  house  in  which 
the  farmer  shall  live,  or  the  stables  in  which 
horses  or  cows  shall  stand,  or  a  hay  bam  in 
which  the  hay  shall  be  stored,  such  user  merely 
being  means  to  the  user  of  the  arable,  meadow, 
or  pasture  ground  as  such.     As  to  the  words 
"  but  does  not  include  land  occupied  together 
with  a  house,  as  a  park,  gardens  other  than  as 
aforesaid,*'  I  think  "other  than  as  aforesaid" 
means  other  than  market  gardens  and  cottage 
gardens;  and  it  would  seem  to  follow  that  the 
definition  of  agricultural  land  does  include  land 
occupied,    together    with    a   house,    as    cottege 
g^dens  or  market  gardens.    If  this  is  so,  it  is 
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difficult  to  suppose  that  the  Act  meant  hmd 
occupied,  togetner  with  a  house,  as  arable, 
meadow,  or  pasture  ground,  not  to  fall  within  the 
definition  of  agricultural  land.  The  conclusion 
at  which  I  have  arrived  on  the  question  raised  by 
the  Cdse,  viz.,  whether  that  part  of  the  land 
occupied  as  a  market  garden  which  is  covered 
with  glasshouses  of  the  character  stated  in  the 
case  comes  within  the  ^exemption  mentioned  in 
sect.  1,  sub-sect.  (1)  of  the  Agricultural  Bates 
Act  1896  so  as  to  render  the  occupier  liable  to  pay 
one-half  only  of  the  rate  payable  in  respect  of 
buildings  and  other  hereditaments,  is  that  such 
land  does  come  within  the  exemption,  because 
these  buildings  are  part  and  parcel  of  the  market 
garden  which  by  the  terms  of  the  definition  is 
agricultural  land,  and  are  buildings  used  for  the 
purpose  of  the  cultivation  of  the  agricultural 
lana  and  no  other  purpose.  I  think  therefore 
that  the  judgment  of  the  Queen's  Bench  Divi- 
sion and  the  Court  of  Quarter  Sessions  ought  to 

^  Appeal  allowed. 

Solicitor  for  the  appellant,  The  Solicitor  of 
ItUand  Revenue, 

Solicitors  for  the  respondents,  Baveneeroftf 
HiU$,  and  Woodward^  agents  for  Melvill  Oreen 
and  Charles,  Worthing. 


Feb.  8  and  March  II,  1898. 

(Before  Smith,  Ghittt,  and  Collins,  L.JJ.) 

Thb   Attobney-Gensbal  V,  Mayob,  Aldbb- 

MEN,  AND  BuBGBSBBS  OF  TyNEMOUTH.  (a) 
APPEAL  FBOM  THB  QT7BEN*S  BENCH  DIVISION. 

Municipal  corporation  —  Borough  fund  —  Chief 
conetable — Meepondent  in  licensing  appeal-^ 
Costa  of  appeal — Municipal  Corporations  Act 
1882  {^&U  Vict.  e.  50),  ss.  140,  141, 142,  and 
143 ;  schedule  F*.,  part  IL,  clause  5  (d) — Munu 
cipal  Corporations  {Borough  Funds)  Act  1872 
(35  A  36  Vict.  c.  91),  a.  2. 

Where  there  is  no  surplus  from  its  borough  fund,  a 
municipal  corporation  cannot  pay  out  of  such 
fund  the  costs  incurred  by  the  chief  constable  as 
a  litigant  in  a  licensing  appeal  at  quarter 
sessions. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Grantham  and  Wright, 
J  J.)  upon  a  special  case  stated  in  the  action  pur- 
suant to  order. 

The  action  was  commenced  by  a  writ  whereby 
the  plaintiffs  claimed  (1)  a  declaration  that  any 
agreement  by  the  defendant  corporation  to 
indemnify  the  chief  constable  ag<unst  any  costs 
he  may  have,  or  may  have  had,  to  bear  or  pay 
in  connection  with  licensing  appeals  from  the 
borough  justices  to  quarter  sessions,  and  any 
payment  pursuant  thereto  or  any  payment  of 
such  costs  by  the  defendant  corporation  is  ultra 
vires  and  void ;  and  (2)  an  injunction  restraining 
the  defendants  from  makine  or  acting  on  any 
such  agreement,  or  from  miiS:ing  any  such  pay- 
ment 

The  pliuntifEs,  the  Newcastie  Breweries  Limited, 
were  ratepayers  in  the  boroni<h  of  Tynemouth, 
and  as  such  were  and  are  interested  in  preventing 
any  misapplication  of  the  borough  funds ;  and  the 

(a)  Baported  by  £.  Mamlst  Smith,  Eaq,,  Barruter-at-Law. 


defendants  were  the  corporation  of  the  borough  ol 
Tynf'mouth. 

At  a  meeting  of  the  watch  committee  of  the 
council  of  the  corporation  of  the  borough  of  Tyne- 
mouth, held  on  the  13th  An^.  1895,  a  resolatiti  i 
was  passed  anthorisintf  the  chief  constable  of  thn 
borough  to  obtain  legal  assistance  at  the  enduing 
Brewster  sc-ssions  for  the  borough. 

A  like  resolution  was  passed  at  the  meeting  of 
the  council  held  on  the  21st  Aug.  1895. 

At  the  Brewster  sessions  held  at  North  Shielda 
on  the  23rd  Aug.  1895,  the  chief  constable  raised 
objection  to  the  renewal  of  certain  ale  houss  or 
full  licences  under  the  Licensing  Acts  for  the  sain 
of  intoxicating  liquors  held  by  persons  in  respect 
of  premises  situate  in  the  borough  of  Tynemoatfa. 
After  hearing  such  objections  the  justiot^s  at  such 
sessions  refused  to  renew  the  licences,  and  there- 
upon the  hold  rs  of  five  of  the  lioences  gMve 
notice  of  appeal  f fx>m  such  refusal  to  the  quarter 
sessioTi*. 

Oa  the  27th  Sept.  1895,  at  a  meeting  of  the 
watch  committee,  it  was  resolved. 

That  the  opiiiion  of  oooDtel  be  obtained  whether  the 
watoh  oommlttee  or  the  ooimcii  have  power  to  aatlio- 
ri»e  the  chief  odDftable  to  aot  as  respondent  in  the 
several  licensing  appeals ;  and  al^o,  if  the  chief  oqb- 
stable  be  ordered  by  the  Court  of  Quarter  S«i«ioiis  tu 
pay  his  own  co«ts  or  the  appellants'  ooets,  in  any  of 
the  caees,  whetiier  the  oonncil  have  pover  to  pay  oul 
of  the  borovgh  funds  or  borongh  rates  the  oosli  wfaioh 
he  may  be  ordered  to  bear  or  pay. 

On  the  10th  Oct.  1895  the  opinion  of  counsel 
was  Tcoeived  by  the  watch  committee,  who  lefased 
to  authorise  the  chief  constable  to  aot  as  respon- 
dent in  the  licensing  appeals,  or  to  indemnify 
him  against  any  costs  which  he  might  have  to 
bear  or  pay. 

On  the  15th  Oct  1895,  at  a  meeting  of  the 
council  of  the  borough,  it  was  resolved, 

That  the  chief  constable  who  is  the  respondent  is 
the  licensing  appeals  be  anthorised  to  oppose  tneh 
appeals,  and  that  the  coonoil  agree  to  indemnify 
him  against  any  costs  which  he  may  have  to  bear 
or  pay  in  connection  with  the  a{^j;>eal  as  snch  rsspon- 
dent. 

On  the  hearing  of  the  appeals  the  chief  ccm- 
stitble  appeared  by  counsel,  and  opposed  the 
appeals,  which  were  dismissed  with  oosts. 

The  costs  incurred  by  the  chief  oonstaUe  in 
or  hbout  opposing  the  appeals  exceeded  the 
amount  of  oosts  which  on  taxation  he  recovered 
from  the  appellants  by  the  sum  of  132L  5s..  and 
on  the  19th  Nov.  1896,  at  a  meeting  of  the  watch 
committee  in  the  matter  of  the  licensing  appesls, 
and  in  the  matter  of  the  respondent's  oostB,  ii 
was  resolved. 

That  the  committee  direct  the  payment  of  Messn. 
Adamson  and  Adamson's  acoonnt,  amoonting  to  1821.  St., 
being  the  difference  between  the  fees  paid  to  ooonsal 
end  the  amount  alloired  on  taxation. 

The  questicm  for  the  opinion  of  the  court  was, 
whether  the  resolution  of  the  council  or  the  agree- 
ment by  the  defeudant  corporation  to  indemnify 
the  chief  constable  against  the  costs,  was  uUra 
vires,  and  if  any  payment  pursuant  thereto,  or  any 
payment  of  the  costs  by  the  defendant  corpora- 
tion pursuant  to  the  direction  of  the  watch  o(Hn- 
mittee,  would  be  uUra  vires  and  void. 

The  Queen's  Bench  Division  (Granthsm  and 
Wright,  JJ.)  held  that  the  ooimoil  of  the  borough 
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eoold  not  pay  to  the  chief  constable,  expenses 
which  had  been  incurred  by  him  in  opposition  to 
the  express  orders  of  the  watch  committee,  and 
upon  uat  ground  granted  the  injunction  prayed 
for.  ^   . 

The  case  is  reported  anie,  p.  129,'aiid  in  76  L.  T. 
Bep.  566. 

The  defendants  appealed. 

Feb.  8  — A»quith,  Q.O.  and  McLcmorran,  Q.O.  for 
the  defendants. — The  payment  by  the  corporation 
to  the  chief  constable  of  his  cost^  incurred  at  the 
licensing  appeals  is  allowable  under  sects.  140  to 
143  of  the  Municipal  Corporations  Act  1882,  uoder 
schedule  V.  part  2,  clause  5  (d)  of  the  same  Act 
and  under  sect.  2  of  the  Borough  Funds 
Act  1872.  Under  sect  140  of  the  Act  of  1882  the 
question  whether  it  is  intra  vire$  for  the  corpora- 
tion to  pay  any  particular  expenses,  is  a  question 
for  the  corporation  to  decide.  The  only  question 
which  the  court  can  decide  under  that  section  is 
whether  such  expenses  are  reasonable : 

R,  v.  Ptett,  16  Q.  B.  82  ; 

R,  T.  Mayor  of  Nonoieh,  30  W.  B.  752. 

In  1895  the  chief  constable  was  properly  made 
respondent  in  the  licensing  appeals  and  was  liable 
to  pay  costs : 

Price  v.  Jamsi,  67  L.  T.  Bep.  543 ;  (1892)  8  Q.  B.  428. 

He  acted  on  the  instructions  of  the  watch  com- 
mittee, who  thought  it  advisable  in  the  interests 
of  the  borough,  that  he  should  appear  as  respon- 
dent at  the  <^uarter  sessions.  The  case  is  on  this 
)round  within  sect.  2  of  th^  Borough  Funds* Act 
1872. 

Lawsan  WaUon,  Q.G.  and  T.  WiUet  ChUty  for 
the  relators. 

MaemarraHf  Q.G.  replied. 

Besides  the  Cises  cited  in  the  judgments  the 
folio  «ing  cases  were  referred  to : 

Reg.   T.  Mayor,  Aldermen^  and  Burgeeeee  of  Exeier, 
44  L.  T.  B«*p.  101  ;  6  Q.  B.  DiT.  135 ; 

Attorney-Oeneral  t.  Mayor,  ^c,  of  Brecon,  40  L.  T 
Bep.  52  ;  10  Ch.  DIt.  204  ; 

R.  T.  CouneH  of  the  Burough  of  Stamford,  13  L.  J. 
177,  Q.  B. 

Cur,  adv,  wlL 

Ifare^  11.  —  Smith,  L. J.  read  the  following 
judgment: — This  is  an  action  by  the  Attorney- 
Oeneral  at  the  rela'ion  of  the  Newcastle  Breweries, 
liimitedy  asainst  the  mayor,  aldermen,  and 
baigessee  of  the  borough  of  Tynemouth,  and  the 
ihoit  but  important  question  raided  by  the  special 
<Me  is,  whether  the  borough  fund  of  that  borough 
can  be  used  by  the  town  council  for  the  purpose 
of  opposing  publicans  seeking  to  obtain  renewals 
of  their  licences.  The  facts  are  these :  In  the 
month  of  August  1895,  the  watch  committee,  as 
also  the  oouucil  of  Tynemouth,  authorised  the 
chief  constable  of  that  borough  to  obtain  legal 
aanstanoe  and  attend  the  brewsti^r  sessions  and 
object  to  the  renewal  of  licences  to  certain  pub- 
lu^ns  occupying  houses  in  the  borough.  This  he 
did  successfully,  and  the  defeated  publicans 
appealed  to  quarter  sessions.  Whilst  the  appeals 
wBie  pending,  at  a  meeting  of  the  watch  com- 
nut^ee  of  the  borough  held  upon  the  10th  Oct. 
1885,  it  was  resolved  that  the  council  of  the 
bimmgh  should  not  be  asked  to  authorise  the 
chief  constable  to  act  as  respondent  in  the  licen- 
nng  appeals  then  about  to  take  place  at  quarter 
•Msions,  and  that  he  should  not  be  indemnified 


against  the  costs  thereof,  and  that  no  permission 
should  be  granted  to  him  to  take  his  witnesses 
there.  Five  days,  however,  after  this  resolution 
of  the  watch  committee  the  council  of  the  borough 
resolved  the  contrary,  and  that  the  chief  constable 
should  oppose  the  appeals,  and  that  the  council 
would  indemnify  him  against  costs.  Upon  the 
18th  Oct.  1895  the  chief  constable  appeared  at 
quarter  sessions  by  counsel  specially  retained 
from  London  and  with  his  witnesses  and  opposed 
the  appeals,  and  has  thereby  incurred  costs  to 
the  amount  of  182^  5a.  over  and  above  what  can 
be  obtained  upon  taxation  from  the  appellant 
publicans  whom  he  defeated.  So  matters  rested 
until  the  next  month,  by  which  time  a  new  watch 
committee  had  come  into  office.  This  new  watch 
committee,  upon  the  19th  Nov.  1895,  made  an 
order  directing  the  payment  of  the  above- 
mentioned  costs  which  nad  been  incurred  before 
they  came  into  office.  It  is  intended  to  pay 
these  costs  out  of  the  borough  fund  if  it 
can  be  legally  done,  and  the  question  is 
whether  it  can  be.  The  borough  fund  of 
the  borough  of  Tynemouth  has  no  surplus. 
These  being  the  facts,  I  come  to  the  four  points 
raised,  two  under  the  Municipal  Corporations  Act 
1882  (45  &  46  Yict.  50),  one  under  the  Borough 
Funds  Act  1872  and  one  upon  which  the  Queen's 
Bench  Division  decided.  I  will,  before  dealing 
with  these  points,  state  what  must  first  be  con- 
sidered. Part  9  of  the  Act  of  1882  comprises 
a  group  of  sections  which  deals  with  the 
appointment  of  a  watch  committee  and  the 
powers  they  have  over  the  police  of  the  borough. 
It  is  headed,  **  Police.  Watch  Committee ;  Con- 
stables." It  will  be  seen  that  sect.  191  of  this 
group  has  reference  to  the  powers  and  duties 
of  the  watch  committee  in  relation  to  the 
borough  police,  such  ss  their  appointment,  super- 
vision, dismissal,  and  making  the  force  generally 
efficient.  The  watch  committee  have  nothing 
whatever  to  do  with  the  carrying  out  of  the 
licensing  laws  in  their  borough.  As  regards  the 
formation  of  the  borough  fund,  sect  199  pro- 
vides what  payments  are  to  be  made  into  it  so  . 
as  to  constitute  the  fund,  and  sect.  144  provides 
for  the  making  of  a  borough  rate  should  the 
borough  fund  be  insufficient  "for  the  purposes 
to  which  it  is  applicable  under  this  Act  or  other- 
wise by  law."  Sect.  140  is  the  section  which 
deals  with  the  application  of  this  fund  when 
formed.  By  sub-sect.  1  of  this  section  it  is 
enacted  that  the  borough  fund  shall  be  applicable 
to  and  charged  with  the  several  payments  speci- 
fied in  the  5th  schedule.  Sub-sect.  2  of  this 
section  enacts  that  the  payments  specified  in 
part  1  of  this  5th  schedule  may  be  made  with- 
out order  of  the  council;  those  specified  in 
part  2  may  not  be  made  without  such  order. 
By  sub-sect.  3  it  is  enacted  that  no  other 
payment  shall  be  made  out  of  the  borough 
tuud  except  under  the  authority  of  Parlia- 
ment, or  by  order  of  the  council,  or  by  order 
of  the  court  of  quarter  sessions  for  the  borough, 
or  by  order  of  a  justice  in  pursuance  of  this  Act, 
or  in  .cases  in  which  the  Court  of  Quarter  Ses- 
sions for  a  county  or  a  justice  of  the  peace  m*ght 
make  an  order  for  the  payment  of  money  on  the 
treasurer  of  the  county.  Sect  141  enacts  that 
an  order  of  the  council  for  payment  of  money 
out  of  the  borough  fund  shall  be  signed  by  Uiree 
members  of  the  council,  and  countersigned  by 
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the  town  olerk,  and  by  sab-sect  2  any  such  order 
may  be  removed  into  the  Queen's  Bench  Division, 
and  miiy  be  wholly  or  partly  disallowed  or  con- 
firmed with  or  without  costs.  Sect.  143  enacts : 
'*  If  the  boroagh  fund  is  more  than  sufficient  for 
the  purposes  to  which  it  is  applicable  under  this 
Act,  or  otherwise  by  iaw,  the  surplus  thereof  shall 
be  applied  under  the  direction  of  the  council  for 
the  public  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough.'*  I  will  return  to  those 
sections  hereafter,  and  I  pass  on  to  the  5th 
schedule  to  see  what  payments  under  it  the 
borough  fund  is  to  be  applied  to  and  charged 
with.  It  is  under  this  schedule  that  the  first 
point  is  taken  by  the  corporation,  and  it  is  said 
that  it  authorisefi  the  payment  of  the  costs  in 
question  out  of  the  borough  fund.  It  is  headed, 
"  Payments  out  of  the  Borough  Fund."  Part  1 
authorises  the  payment  out  of  the  fund  without 
order  of  the  coun«3il  of  the  remuneration  of  the 
mayor,  recorder,  town  cerk,  and  otLer  officers 
appointed  by  the  council ;  moneys  certified  to  be 
due  to  the  treasury  in  respect  of  election  expenses 
and  remuneration  of  assistant  recorder.  Part  2 
authorises  the  payment  out  of  the  boroneh  f  and, 
but  only  upon  the  order  of  the  council  of  the 
following  payments ;  (1)  expenses  of  overseers  or 
town  derk  in  the  inrolment  of  burgesses  and 
holding  municipal  elections ;  (2)  the  expenses  of 
the  town  derk  in  providing  a  court  for  election 
petitioners;  (3)  the  expenses  of  providing  and 
maintaining  and  improving  the  corporation 
building^,  including  lustices'  room ;  (4)  fees  pay- 
able to  the  clerk  of  the  peace  and  to  the  borough 
coroner ;  (5)  the  payments  to  be  made  under  this 
Act  to  or  in  respect  of  the  b  >rough  police, 
including  the  following  payments,  namely — (a) 
such  salaries  ...  as  the  watch  committ-e 
(here  come  in  in  this  s^'hedule  the  watoh  com- 
mittee for  the  first  time)  with  the  approbation 
of  the  council  may  direct;  (&)  such  further 
sum  as  may  be  awarded  by  the  wateh  com- 
mittee subject  to  the  approbation  of  the  council 
.  .  .  to  a  borough  coo  stable  for  extraordinary 
•diligence  .  .  .  or  as  compensation  for  woun<ls 
received  by  him  in  the  performance  of  his  duty, 
or  as  may  be  awarded  by  the  watch  committee 
subject  to  the  approbation  of  the  council  as  an 
allowance  when  disabled  hj  bodily  injury  or  worn 
out  by  length  of  service;  (c)  extraordinary 
expenses  which  a  borouffh  constable  appears  to 
have  necessarily  incurred  in  apprehending  offen- 
ders and  executing  the  orders  of  any  justice  .  .  . 
such  expenses  having  been  first  examined  and 
approved  by  that  justice ;  (d)  all  other  charges 
and  expenses  which  the  watoh  committee,  subj^^ct 
to  the  approba'ion  of  the  council,  direct  to  be  paid 
for  the  purposes  of  the  borough  constabulary 
force.  This  schedule  is  explicit  as  to  what  pay- 
roeiits  are  ,to  be  made  out  of  the  borongh  fund. 
It  was  argued  for  the  corporation  that  sub-clause 
{d)  of  this  schedula  authorised  the  payment  of  the 
costs  incuri'ed  in  opposing  publicans  seeking  to 
obtain  renewal  of  their  licences  out  of  the  borough 
fund.  In  my  judgment  it  is  out  of  all  reason  to 
attempt  to  strain  the  words  *'in  respect  of  the 
borough  police  "  **  for  the  purposes  of  the  borough 
constabafary  force  "  into  covering  the  costs  of  the 
counsel  and  witnesses  of  a  litigant  chief  constable 
acting  hostilely  at  quarter  sessions  to  an  appel- 
lant publican  in  a  licensing  apjpeal.  Such  a  pro- 
ceeding is  not  in  respect  of  the  borough  police  nor 


for  the  purposes  of  the  borough  oonatabniary  at 
all ;  it  is  for  the  purpose  of  opposing  a  publican 
obtaining  a  renewal  of  his  lioenoe  and  nothing 
else,  lihich  is  no  part  of  the  duty  of  a  poliuH 
constable^  Hot  of  the  watoh  committee,  nor  of  the 
council  of  a  lx)rough.  A  chief  constable  may 
well  attend  (quarter  sessions  as  a  witness  to  give 
information  if  required,  but  it  is  no  part  of  his 
duty  to  act  as  a  litigant  party  tlMreat^  I  do  not 
understand  that  the  recent  case  in  the  House  of 
Lords  of  Boulter  v.  Kent  Jaeticea  (77  L.  T.  Bep. 
288 ;  (1897)  A.  G.  556;  has  any  beanng  upon  thia 
case.  Blackburn,  J.,  in  Beg.  v.  Liwrpool  Cor- 
poration (41  L  J.  175,  Q.  B.),  when  dealing 
with  sect.  82  of  the  Municipal  Corporation  Ac& 
1835  (5  &  6  WiU.  4,  c.  76),  wfadch  is  a  similar 
section  to  clause  5  of  the  5th  schedule,  bed 
that  the  last  clause  therein,  which  was  similar 
to  (<£),  was  to  be  construed  as  referring  to 
matters  ejasdem  generis  with  those  previoualj 
mentioned,  and  wa.^  confine  1  and  is  to 
be  confined  to  acts  affecting  the  constabulary 
force.  In  this  I  entirely  agree ;  and  I  am  dearly 
of  opinion  that  no  part  of  the  5th  schedole, 
whether  you  take  the  words  at  the  commencement 
or  the  (-nd  of  clause  5,  authorises  the  payment  of 
these  costo  out  of  the  boi'nugh  fund,  and  that  this 
point  does  not  avail  the  corporation.  I  now  come 
to  the  next  point  which  is  taken  upon  tht 
Borough  Funds  Act  of  1872  (35  &  36  Yict  c.  91) 
by  the  corporation.  In  the  year  1871,  in  the  case 
of  Heg.  y.  Sheffield  Corporation  (24  L  T.  Bep. 
659 ;  L.  Bep.  6  Q.  B.  652),  upon  a  rule  calling 
upon  the  council  of  the  borongh  to  show  cause 
wby  a  writ  of  certiorari  should  not  issue  to  bring 
up  two  orders  of  the  council  ordering  payment 
of  two  sums  out  of  the  borough  fund  to  be 
quashed,  the  Court  of  Queen's  l&nch  held  ihni, 
under  the  provisions  of  the  Municipal  Corpora- 
tion Act  1835  (5  &  6  Will  4,  o.  76),  s.  92,  the 
borough  fund  could  not  be  charged  with  the  costs 
and  expenses  incurred  by  the  council  in  opposing 
before  justices  certain  regulations  pn>posed  by  a 
water  company  which  would  impose  oneroDS 
conditions  upon  the  consumers,  and  in  opposing 
a  Bill  in  Parliament  subsequently  promoted  by 
the  company  which  was  also  detrimental  to  the 
interests  of  the  inhabitanto.  It  was  sought  by 
the  co'-poratio'i  to  justify  the  expenditure  as 
being  costo  and  expenses  within,  in  the  words  of 
that  Act  "all  other  expenses  not  herein  other- 
wise provided  for  which  shall  be  necessarily 
incurred  in  carrying  into  effect  the  provisions  of 
the  Act"  It  was,  however,  held  by  the  court 
that,  unless  the  borough  fund  had  a  surplus,  the 
borough  fund  could  not  be  applied  to  the  payment 
of  these  costo  and  expensetii.  It  will  be  seen  that 
these  coste  and  expenses  were  incurred  on  behalf 
of  the  inhabitanto  of  the  borough,  who  wane 
resisting  onerous  obligations  being  imposed  upon 
them  by  a  water  company,  and  yet  it  was  held 
that  the  borough  fund  could  not  be  applied  to 
these  purposes  under  the  terms  of  that  Act.  In 
the  next  year,  in  consequence,  as  it  appears  tome 
of  this  decision,  the  Borough  Funds  Act  of  1872 
was  passed  to  authorise  the  application  of  fonds 
of  municipal  coporations  and  other  eovernin< 
bodies  in  certain  cases.  Sect.  2  enacte  uiat,  when 
iu  the  judgment  of  a  governing  body  it  is  expedient 
for  such  governing  Dody  to  promote  or  oppose 
any  local  and  personal  Bills  in  Parliament^  or  to 
prosecute  or  defend  any  legal  proceedings  neces- 
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saiy  for  the  promotion  or  proteotioa  of  the 
interests  of  the  inhabitants  of  the  district,  it  shall 
be  lawful  for  such  governing  body  to  apply  the 
borough  fnnd  ...  to  the  payment  of  the 
costs  and  expenses  attending  the  same,  provided 
that  none  of  the  powers  therein  contained  shall 
apply  where  the  promotion  of  or  opposition  to  a 
Bill  by  a  governing  body  has  been  decided  by  a 
committee  of  either  Hoose  of  Parliament  to  be 
imreasonable  or  vexations.  In  my  jndgment,  this 
section  means  the  taking  of  some  legal  pro- 
ceeding by  or  on  behalf  of  the  inhabitants  au^ainst 
some  pers*  ^n  or  persons  in  order  to  promote  the 
interest  of  the  inhabitants,  or  the  defending  of 
some  legal  proceedings  brought  an^ainst  the  cor- 
poration or  the  inhabitants  by  some  person  or 
persons  in  order  to  protect  the  interests  of  the 
inhabitants.  The  intervention  of  a  police  con- 
stable as  a  respondent  at  quarter  sessions  in  a 
licensing  appeal  is  neither  the  one  nor  the  other. 
I  now  come  to  the  point  raided  upon  sects.  140-143 
of  the  Act  of  1882.  What  Blackburn,  J.  said  of 
the  Municipal  Corpovation  Act  1835  in  Beg.  v. 
Shefield  Corporation  (24  L.  T.  Rep.  at  p.  662 ; 
L.  Kep.  6  Q.  B.  at  p.  661),  which  was  the  pre- 
cursor of  the  Act  of  1882,  is,  in  my  jn<|gment, 
applicable  to  the  Act  of  18iB2,  which  we  are  now 
considering.  He  Bai<1 :  '*  Before  that  Act  (1835) 
municipal  corporations  vrere  owners  of  estates, 
and  they  might  spend  the  estates  subject  to  very 
lictle  control;  and  in  point  of  fact  there  was 
g:reat  jobbery  and  great  waste  of  the  estates; 
and  one  very  great  object  of  the  Municipal 
Corporation  Act  was  to  restrain  the  town  council." 
It  is  argued  that  sub-^ect  3  (6)  of  sect.  140,  taken 
in  conjunction  with  sect.  141 ,  sub- sect.  2,  autho- 
rises a  payment  out  of  the  borough  fund  when- 
ever there  is  *'  un  order  of  the  council,"  subject 
only  to  a  liability  of  the  order  being  disallowed  in 
whole  or  in  purt  by  the  Queen's  Bench  Division. 
The  words  of  sub-sect.  3,  coupled  with  clause  (6) 
which  are  relied  on  are  these :  "  No  other 
payment  shall  be  made  out  of  the  borough  fund 
except  by  order  of  the  council " ;  and  it  is  said 
that  these  words  mean,  if  there  be  an  order  of  the 
council  for  the  payment  of  money  out  of  the 
borough  find,  that  is  sufficient  to  authorise  a 
payment  out  of  that  fund,  subject  only  to  an 
mtervention  by  the  Queen's  Bench  Division.  It 
is  clear  to  me  that  this  sub-sect.  (6)  mu  t  have 
some  limitation.  It  cannot  mean  to  authorise 
any  payment  the  council  may  order.  That  would 
be  aoBurd.  Then,  what  is  the  limitai  ion  P  It  is 
said  that  the  sole  limitation  is  the  control  of  the 
Queen's  Bench  Division  eiven  by  sect.  141,  sub- 
sect.  2.  I  do  not  read  these  sections  so.  Can 
it  be  said  that  the  words  of  sect.  140,  sub- sect.  3  (c), 
*'by  order  of  the  Court  of  Quarter  Sessions  for 
the  borough,"  or  {d)  **  by  order  of  a  justice  in  pur- 
suance of  this  Act,"  mean  that  any  order  of 
quarter  sessions  or  of  a  justice,  directing  pay- 
ment out  of  the  borough  fund,  would  authorise 
a  payment  out  of  the  fund,  even  though  they  were 
orders  for  payment  for  purposes  other  than  those 
authorised  by  the  Act  or  otherwise  by  law  P  These 
last  words,  "or  otherwise  by  law,"  are  new  in 
the  Act  of  1882,  and  appear  to  me  to  have  refer- 
ence to.  the  Borough  Funds  Act  1872,  for  with, 
ont  them  the  provisions  of  this  Act  of  1872 
would  be  excluded  from  the  Act  of  1882,  if  the 
words  "  applicable  nnder  this  Act "  stood  alone. 
It  cannot  oe  said  that  as  to  these  orders  of 
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quarter  sessions  or  of  justices,  sect.  141,  sub-sect. 
2,  applies,  for  it  obviously  does  not,  and  there- 
fore there  is  no  such  limit  as  is  suggested  of  the 
controlling  power  of  the  Queen's  Bench  Division 
applicable  as  to  them.  Then  what  is  the  limit  as 
to  the  making  of  orders  by  the  council,  by  quarter 
sessions,  and  oy  justices  P  I  can  find  none  other 
than  that  orders  can  only  be  made  for  those 
purposes  for  which  by  tbe  Act  of  1882  and  the 
Act  of  1872  the  borough  fund  may  be  applied.  1 
can  in  these  Acts  find  no  pretence  for  Faying 
that  the  borough  fund  is  to  be  applied  for 
opposing  publicans  who  are  appellants  at  quarter 
sessions.  I  think  that  the  true  reading  of  sect. 
140,  coupled  as  it  must  be  with  sects.  141,  142, 
and  143,  is,  that  until  the  borough  fund  has  dis- 
charged the  several  purposes  for  which  by  the 
Acts  of  1882  and  1872  it  id  applicable,  the  borough 
fund  cannot  be  resorted  to  by  the  council  to  pay 
thereout  for  matters  outside  tbose  purposes,  but 
should  the  borough  fund  be  more  than  sufficient 
for  the  purposes  to  which  by  that  Act  and 
the  Borough  Funds  Act  of  1872  it  is  made 
applicable,  then  the  surplus,  if  any,  may  be 
applied  under  the  direction  of  the  council  for  the 
puhlic  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough.  This  surplus  is  called  by 
Lord  Herschell  a  chance  or  accidental  surplus  in 
the  Attorney 'Oeneral  y.  Netoccutle-on'Tyne  Cor- 
poration (67  L.  T.  Rep.  728 ;  (1892)  A.  C.  568). 
The  above  is  my  reading  of  the  Act  of  1882.  We 
have  nothing  in  this  case  to  do  with  the  Act  of 
1837  (7  Will.  4  &  1  Vict.  c.  78),  s.  44  (an  Act  to 
amend  the  A.ct  of  1835)  in  which,  as  was  pointed 
out  in  Beg.  v,  Prest  (16  Q.  B.  32),  followed  by  Beg, 
V.  Mayor  of  Norwich  (30  W.  R.  752),  a  special 
discretion  was  given  to  the  CouH  of  Queen's 
Bench  when  determining  whether  there  had  been 
a  misapplication  of  the  borough  fund.  In  my 
judgment  sect.  141  sub-^ect.  2  was  inserted  as  to 
"  orders  by  the  council,"  not~  for  tbe  purpose  of 
giving  the  council  power  to  order  payments  out 
of  the  borough  fund  for  purposes  not  within  the 
Act  or  otherwise  authorised  by  law,  but  was 
inserted  to  give  the  Queen's  Bench  Division 
plenary  power  over  every  order  of  the  council 
under  whatever  circumstances  made,  and  that 
sect.  141  has  not  the  effect  now  suggested,  namely, 
to  form  the  sole  and  only  limitation  to  the  power 
of  the  council  making  orders  for  pa^^ment  of 
money  out  of  the  borough  fund.  In  my  j  udgmenc 
the  hcctions  are  restraining  and  not  enabling 
sections  as  regards  the  powers  of  the  council.  1 
do  not  wish  to  be  understood  tht^t,  if  there  were 
a  surplus  these  costs  would  come  within  the 
words  '*  for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough  " ;  but  this  point 
I  have  not  to  decide  in  this  case.  For  the  reasons 
above  I  am  of  opinion  that  neither  under  the 
5th  schedule  nor  under  the  Borough  Funds  Act 
1872,  nor  nnder  seote.  140-143  of  the  Act  of  1882 
can  these  costs  be  legally  paid  out  of  the  borough 
fund.  I  now  come  to  the  fourth  and  last  poiut. 
The  learned  judges  in  the  court  below  did  not 
deal  with  the  construction  of  the  Municipal  Cor- 
porations Act  1882,  nor  with  the  Borough  Funds 
Act,  for  the  Act  was  not  even  mentioned  to  them. 
They  determined  the  case  upon  the  ground  that 
the  new  watch  committee  had  no  jurisdiction  to 
overrule  what  had  been  done  by  their  predecessors 
in  office  and  make  the  order  they  did  upon  the 
19th  Nov.  1895.    I  am  not  satisfied  as  to  this ; 
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but,  as  I  determine  this  case  adversely  to  the 
corporation  upon  tbe  main  points,  although  the 
learned  judges  in  the  court  below^  decided  it 
upon  a  different  ground  also  advers^'ly  to  the 
corporation,  the  judgment  of  the  court  below  must 
be  affirmed ;  and  this  appeal  therefore  will  be  dis- 
missed with  costs. 

Chitty,  L.J.  read  the  following  judgment : — 
On  tbe  appeals  to  the  Court  of  Quarter  Sessions 
from  tbe  refusal  bjthe  liceusiog  justices  to  grant 
renewals  of  licences,  the  chief  constable  of  the 
borough  appeared  by  counsel  as  respondent,  and 
0'>tained  an  order  for  payment  of  his  ci»sts  by  the 
appellants.  On  the  taxation  of  costs  as  between 
the  parties  to  the  appeal,  his  costs  for  fees  paid 
to  counsel  amounting  to  132Z.  58.  were  disallowed. 
The  question  before  us,  which  is  one  of  some 
importance,  is  whether  the  borough  fund  can  be 
lawfully  applied  in  paying  these  disallowed  costs. 
Put  in  a  moi*e  general  form,  the  question  is 
whether  the  borough  fund  can  lawfully  be  applied 
in  indemnifying  tbe  chief  constable  against  costs 
incurred  by  him  as  a  litigant  parry  appeai'ing  by 
counsel  on  an  appeal  to  quarter  sessions.  It 
appears  to  be  the  practice,  und  it  seems  quite 
right  and  proper,  that  the  cbief  constable  should 
attend  in  person  at  the  quarter  sessions  on  tiie 
hearing  of  licensing  appeals.  He  does  so  for  tbe 
purpose  of  affording  such  information  as  the 
court  may  require.  Dut  it  is  clear  that  it  forms 
no  part  ot  his  duty  as  chief  constable  to  appear 
by  counsel  as  a  litigrint  party  on  the  appeal. 
There  appears  to  exist  in  this  borough,  as  in 
many  others,  a  difference  of  opinion  on  the 
policy  of  giant'ng  or  refusing  licences  by  way  of 
renewal  or  ot'ierwise.  This  is  shown  by  the 
various  and  conflicting  resolutions  pasi^ed  by  the 
watch  committee.  Notably,  in  Oct.,  1895,  the 
watch  committee  refused  th")  chief  constable^s 
application  for  the  indemnity  ;  but  in  the  follow- 
ing November,  after  the  election  had  taken 
place,  their  successors  passed  a  resolution  in  favour 
of  the  payment  of  the  disallowed  coats.  This  court 
cannot  enter  into  the  consideration  of  any  such 
question  of  policy,  or  of  the  merits  of  either  sidn 
in  a  controvei*sy  of  this  kind.  The  question  is 
one  of  law,  and  must  be  decided  without  regard 
to  the  circumstance  whether  the  chief  couAtable 
appeared  to  support  or  oppose  the  publicans  on 
the  appeal.  Tbe  first  point  raised  by  the  appel- 
lants turned  on  the  powers  and  duties  of  the 
Watch  committee.  They  are  to  be  found  in 
sect.  190  and  the  succeeding  sections,  forming 
part  9  of  the  Municipal  Corporations  Act  1882, 
and  in  the  5th  section  of  pare  2  of  schedule  5 
to  the  Act.  These  provisions  hrive  already  been 
fully  stated  by  the  Lord  Justice.  The  principwl 
argument  on  this  he»)d  was  founded  on  sub-sect,  [d) 
of  that  5th  flection,  where  the  words  are,*'  all  o'her 
ehnrgt-s  and  expenses  which  the  watch  committee, 
subject  to  the  approbation  of  the  council,  direct 
to  be  paid  for  the  purposes  of  the  borough  con- 
stabulary force."  The  M'atch  committee,  as  already 
stated,  by  tbeir  resolution  of  Nov.  1895,  directed 
payment  of  tbe  132^.  58.,  and  tbe  council  had  pre- 
viously in  Oc'cer  of  the  same  ye-ir  passed  a 
resolution  in  favour  of  the  indemnity,  although 
they  have  not  made  a  direct  order  for  the  pay- 
ment. In  my  judgment  sub-sect,  (d)  does  not 
authorise  the  payment.  It  must  be  construed  in 
tbe  usual  way  by  considering  the  payments 
specially  authorised,  and  confining  the  payments 


under  the  general  words  to  payments  of  the  same 
class  as  those  8pecifi<«liy  mentioned.  In  my 
opinion  the  proposed  payment  is  not  a  payment 
of  a  charge  or  expense)  for  the  purpose  of  the  con- 
stabulary force.  To  hold  that  it  was  would  be  an 
unjustifiable  straining  of  the  words.  The  second 
point  rais«id  on  behalf  of  the  appellant  appears 
not  to  have  been  mentioned  in  the  Divisional 
Court.  It  was  founded  ou  clause  (6)  of  sub. 
sect.  3  of  the  14<)th  section  of  the  Municipal 
Corporations  Act  1882.  The  section  enacts  that 
the  borough  fund  shall  be  applicable  to  and 
charged  with  the  several  pay  mentis  specified 
in  the  5th  schedule,  and  that  the  payaients 
specified  in  part  1  of  that  schedule  (consisting  of 
the  remuneration  of  the  mayor  and  the  recorder, 
and  the  salaiies  of  the  town  clerk  and  other 
officers  of  the  corporation)  may  be  made  without 
order  of  the  council,  but  that  those  specified  in 
part  2  may  not  be  made  without  such  order.  The 
section  then  proceeds  to  enact  that  no  other  pay- 
ment shall  be  made  out  of  the  borough  fond 
except  in  the  five  cases  specified,  among  which  is 
clause  (6),  **  by  order  of  the  council."  Bead  by 
itself  this  clause  would  purport  to  confer  on  the 
council  an  unlimited  power  to  order  any  payment 
they  might  think  fit.  But  the  context  in  the 
same  set^tion  tends  to  show  that  it  cannot  be  so 
read.  The  14 1st  section  clearly  confers  on  tbe 
Queen's  Bench  Division  a  power  to  check  and 
control  orders  of  the  council  for  payment.  Any 
such  order  may  be  removed  by  certiorari,  and 
may  b^  wholly  or  partially  disallowed  or  confirmed 
according  to  the  judgment  and  discretion  of  the 
court.  This  controlling  power  extends  to  both 
sets  of  ordera  for  payment,  namely,  to  those  und*T 
sub-sect.  2  ae  well  as  those  under  sub-sect.  3, 
clause  (6).  Thus  far  we  seem  to  arrive  at  the 
position  that  the  council  have  a  general  power  to 
make  orders  for  payment  without  any  express 
limitation,  and  that  the  Queen's  Bench  Division 
hive  a  general  discretionary  power  of  disallowing 
the  order  without  any  express  limitation,  and 
without  any  express  rule  being  laid  down  by  the 
Legislature  for  the  guidance  of  tbe  court  in  the 
exercise  of  their  controlling  power.  It  is  a 
judicial  discretion  to  be  exercised  as  all  judicial 
discretions  must  be.  But  we  cannot  stop  at  this 
point ;  there  remain  for  consideration  the  impor- 
tant provisions  relating  to  the  surplus  of  the 
borough  fund.  Tbe<»e  are  contained  in  the  143rd 
section.  Dealt  with  strictly  and  logically,  the 
surplus  means  that  which  remains  after  satisfying 
the  previous  provision^,  including  clause  (6).  in 
the  140th  section.  The  143rd  section  is  divided 
irito  two  parts :  The  first  is,  where  "  the  borough 
fund  is  more  than  sufficient  for  the  purposes  to 
which  it  is  applicable  under  this  Act  or  otherwise 
by  law" :  in  that  case  "  the  surplus  thereof  shall 
be  applied  under  the  direction  of  the  council  for 
the  public  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough."  The  second  part  is, 
where  "  the  surplus  arises  from  the  rents  and 
profits  of  the  property  of  the  municipal  corpora- 
tion and  not  from  a  borough  rate,  and  the 
borough  is  a  sanitary  district  under  the  Fablic 
Health  Act  1875."  In  that  case  the  corporation 
may  apply  the  surplus  in  payment  of  any 
expenses  iocurred  by  them  as  such  sanitaiy 
authority,  before  or  after  the  commencement  of 
the  Act,  in  improving  the  borough  by  drainage, 
enlargement  of  streets,  or  otherwise  under  the 
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Public  Health  Act  1875,  or  any  Act  thereby 
repealed.  The  provisioiis  of  the  143rd  section 
are  specific.  Read  reasonably,  as  they  must  be, 
tbeyitnpott  that  under  the  prior  provisions  of  the 
140th  and  14L8t  sections  t^e  borough  tund  is  not 
applicable  to  the  specific  purposes  of  the  143rd 
section,  and  they  place  a  limit  on  clause  (6),  and 
afford  some  guidance  to  the  court  in  the  exercise 
of  their  controlling  power.  No  constru 'tioa  of 
the  tbrpe  sections  is  permissible  which  results  in 
striking  out  clause  (h).  Some  effect  must  be 
f^ven  to  it.  It  has  some  limitn,  not  defined  by 
the  LegisLiture.  It  appears  to  me  that  it  id  not 
the  function  of  the  court  to  attempt  any  precise 
definition  where  the  Legislature  has  refrained 
from  defining.  Still  some  interpretation  must 
he  given :  some  limit  is  clearly  imposed  on  clause 
(b).  I  find  it  less  difficult  to  say  what  cannot  be 
lawfully  done  under  clause  (6)  than  what  can  be 
done  lawfully.  The  best  interpretation  that  I  can 
give,  necessarily  somewhat  vague,  is  that  in  con- 
Btraing  clause  (6)  regard  must  be  had  to  the 
general  scope  of  the  Act,  to  the  purposes  for  which 
the  borough  fund  as  regulated  by  the  Act  is 
constituted,  and  to  the  legitimate  I  unctions  of  a 
municipal  corporation.  In  this  connection  there 
are  two  material  observations  to  be  made.  The 
boroQgh  fund  is  made  up  by  bringing  into  it  the 
income  of  the  corporate  property,  and  of  the  fines 
mentioned  in  sect.  139,  and  the  money  levied  on 
the  ratepayers  under  sect.  144.  In  the  case  of 
the  newer  corporations  which  possess  but  little 
corporate  property  the  fund  is  substantially  made 
up  by  the  rates.  The  rate  is  leviable  only  in  the 
case  of  the  borough  fund  being  *'  insufficient  for 
the  purposes  to  which  it  U  Mpplicable  under 
this  act  or  otherwise  by  law."  The  other  obser- 
vation is,  that  the  provisions  of  the  Borough  Funds 
Act  1872,  which  enlarged  the  powers  over  the 
borough  fund,  are  preserved  by  clause  (a)  of  the 
3rd  sub-section  of  sect.  140  of  the  Act  of  1882.  The 
group  of  sects.  139  to  143  inclusive  is  not  a  mere 
rp-enactment  of  sect.  92  of  the  repealed  Act  of 
1835  and  the  intermediate  amending  Acts.  The 
preamble  of  the  Act  of  1882  recites  that  the  Act 
of  1835  having  been  from  time  to  time  much 
altered  and  added  to  by  other  Acts,  it  is  expedient 
that  all  the  Acts  he  reduced  into  i»ne  Act  with  some 
amendmente.  The  92nd  section  allowed  payment 
out  of  the  borough  fund  ''  of  all  other  expenses 
not  herein  otherwise  provided  for  which  shall  be 
necessarily  incuired  in  canying  into  effect  the 
provisions  of  this  Act.''  The  stringency  of  this 
enactment  found  in  the  words  "necessarily 
incurred"  had  been  the  subject  of  judicial 
decision.  The  stringency  had  been  relaxed  by 
Bobsequent  Act  of  Pdillament.  The  words 
quoted  are  not  repeated  in  the  Act  of  1^^2.  To 
some  extent  they  are  replaced  by  clause  (6). 
Having  now  examined  and  discussed  the  Act  of 
1882,  I  state  the  conclusion  at  which  I  have 
arrived.  In  my  judgment,  the  borough  fund  cannot 
be  lawfully  applied  in  making  the  payment 
intended.  It  is  contrary  to  the  scope  of  the  Act 
and  the  purposes  for  which  the  fund  exists.  It 
forms  no  part  of  the  functions  or  duty  of  the 
municipal  corporation  as  such  to  embark  in 
litigation  through  the  chief  constable  in  licensing 
appeals  of  this  kind.  A  decision  in  favour  of 
the  payment  would  be  fraught  with  serious  con- 
sequences to  the  ratepayers,  by  whose  contribu- 
tions the  fund  is  confessedly  made  up.    If  the 


payment  were  allowed,  it  would  be  difficult  to 
escape  from  the  conclusion  that  a  similar  payment 
would  be  permissible  if  the  council  supported, 
instead  of  opposing,  the  side  of  the  publicans  in 
such  a  controversy  and  litigation  as  that  which 
has  occurred  at  quarter  sessions.  Our  attention 
was  called  to  the  Attorney -General  v.  Blackburn 
Corporation  (57  L.  T.  Rep.  385).  The  case  was 
heard  on  a  motion  day,  and  no  final  decision  was 
given  on  clause  (&).  The  evidence  did  not  show 
satisfactorily  that  the  corporation  threatened 
or  intended  to  apply  the  borough  fund  in  paying 
the  expenses  of  ce  ebrating  Her  Majesty's  Jubilee 
ia  the  borough.  The  resolution  passed  by  the 
council  was  carefully  framed.  It  purported  to  be  for 
a  payment  by  way  of  remuneration  to  the  mayor  for 
his  expenses  during  the  year,  including  the  proper 
celeb lation  of  the  Jubilee.  Remuneration  to  the 
mayor  is  within  the  express  authority  of  the  Act. 
The  resolution  went  on  to  state  that  no  payment 
should  be  made  out  of  the  borough  fund  except 
in  so  far  as  such  payment  was  authorised  by  law. 
I  was  not  then  satisfied,  nor  am  t  now  convinced, 
that  such  a  payment  would  be  contrai*y  to  law. 
But  it  is  not  necessary  to  the  decision  in  this  case 
to  give  a  final  opinion  on  the  point,  and  I  refrain 
from  so  doing  I  agree  with  the  judgment  of  the 
Lord  Justice  on  the  Borough  Funds  Act  1872, 
and  have  nothing  to  add  to  what  he  has  said.  The 
decision  of  the  Divisional  Court  turned  on  the 
minor  point  whether  it  was  competent  for  the 
watch  committee  in  November  to  reverse  the 
resolution  of  its  predecessors  in  office  come  to  in 
the  previous  October.  We  have  thought  it  right 
to  decide  the  main  and  more  important  question. 
Seeing  that  the  time  for  making  the  payment  (if 
it  could  lawfully  be  made)  had  not  arrived  when 
the  chief  consteble  made  his  application  for 
indemnity  to  the  committee  in  October,  I  am  not 
satisfied  that  the  committee  in  November  was 
precluded  from  directing  the  payment  simply  by 
reason  of  the  resolution  of  October.  But,  as  we 
decide  the  main  question,  this  point  becomes 
immaterial,  and  I  say  no  more  about  it.  I  agree 
that  the  appeal  must  be  dismissed. 

Collins,  L.J.  concurred.      .        t  j  •     •     j 

Appeal  dwmiseed. 

Solicitors  for  relators,  Paterson^  Snow,  snd  Co., 
for  Banson,  Nelson,  and  Mesnard,  Sun(ierland. 

Solicitora  for  defendante,  Sharpe,  Parker,  and 
Co.,  for  Adamson  and  Adainson,  Tyncmouth. 


March  30  and  31,  1898. 

(Before  Lindley,  M.R.,  Rioby  and 
Williams,  L.JJ.) 

The  London  and  North- Western  Rail- 
way Company  v.  The  Rural  District 
Council  op  Runcorn,  (a) 

APPEAL  FROM   THE   CHANCERY  DIVISION. 

Local  government — "  Sewer  " —  Railway — Accom- 
modation  works  —  Sewer  made  for  draining 
land — Public  or  private  Act — Vesting  in  local 
authority — Railways  Clauses  Consolidation  Act 
1845  (8  &  9  Vict.  c.  20),  ss.  1,  68— Ptt6hc  Health 
Act  1875  (38  &  39  Vict.  c.  55.),  ss,  4,  13,  sub-s.  2. 

Certain  drains  were  constructed  by  a  railway 
company  under  sect.  68  of  the  Railways  Clauses 

(a)  Reported  by  E.  A.  Sobaichlit,  Esq.,  Banleter-ftt-LftW. 
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Act  1845  {which  Act  was  exprestly  incorporated 
in  the  company's  epecial  Act),  for  the  purpose 
of  conveying  eurface  water  from  l^jinds  aajoining 
trie  railway.  These  drains  were,  toithout  the 
knowledge  or  consent  of  the  company,  used  to 
some  extent  to  convey  sewage  from  several  hoiues 
within  the  district  of  a  rural  sanitary  autho- 
rity. 

Held,  that,  although  the  drains  were  "sewers" 
within  the  Public  Health  Act  1875,  they  were 
"sewers  made  and  used  for  the  purpose  of 
draining  land  under  a  local  or  private  Act  of 
Parliament**  vnthin  the  second  exception  in 
sect.  13  of  that  Act ;  that  therefore  they  did 
not  vest  in  the  local  authority;  and  that  an 
injunction  to  restrain  the  user  wcu  rightly 
granted. 

Decision  of  Stirling,  J.  affirmed. 

The  plaintiffs,  the  London  and  North-Western 
Bailw^ajr  Company  and  the  Great  Western  Elail- 
way  Company,  claimed  an  injunction  restrainiug 
the  defendants,  their  servants  and  agents,  from 
connecting  certain  new  sewers  of  the  defendants 
in  the  township  of  Helsby  and  parish  of  Frod- 
shara,  in  the  county  of  Chester,  with  certain 
laod  drains  and  ditches  of  tbe  plaintiffs,  and 
from  causing  or  permitting  sewage  or  water  to 
flow  from  such  new  sewers  of  tbe  defendants  into 
the  ditches  and  land  drains  of  the  plaintiffs. 

The  plaintiffs  were  the  successors  of  a  railway 
company  which  was  constituted  by  an  Act  passed 
in  1846,  with  which  the  Bail  ways  Clauses  Cun- 
solidation  Act  was  incorporated,  for  thepnrpose 
of  maJdng  a  railway  from  Chester  to  Warring- 
ton. 

This  railway  was  made  about  the  year  1850, 
and  subsequently,  by  an  Act  passed  in  1861,  it 
was,  together  with  th)  rights  and  obligations  of 
tbe  original  company,  tnuisferred  to  Qie  plain- 
tiffs. 

The  railway  ran  from  Chester  to  Warrington 
in  a  south-westerly  and  north-easterly  directiim, 
and  passed  near  the  village  of  Heisby,  where 
there  was  a  station. 

In  the  neighbourhood  of  Helsby  was  a  road  on 
the  fides  of  which  were  slopes  of  considerable 
height  con*«tructed  by  the  railway  company,  and 
on  which  the  railway  ran  on  an  embankment.  On 
the  opposite  bide  of  the  line  were  marshes.  To 
the  south  of  Helsby  station  was  a  field  (for- 
merly  two  fields)  in  the  occupation  of  a  cricket 
club,  called  the  Helsby  athletic  field.  This  field 
was  separated  from  the  plaintiffs*  property  by  a 
ditch,  oeyond  which  were  posts,  a  fence,  and  a 
hedge. 

On  the  south-west  side  of  the  line  was  a  pool  of 
water  due  to  excavation  at  the  time  the  embank- 
ment was  made. 

Between  the  pool  and  the  embankment  was  a 
second  line  of  railway,  and  between  these  was  a 
triangular  space,  which  consisted  partly  of  sidings 
and  partly  of  unused  ground  available  for  the 
construction  of  accommodation  works  as  the 
traffic  developed. 

In  the  Helsby  athletic  field,  on  the  north  and 
south  sides,  were  ditches  still  in  existence ;  and 
these  communicated  by  a  9-inch  pipe  with  the 
drainage  system  on  the  plaintiffs  lands,  which 
was  situated  partly  on  the  south-east  and  partly 
on  the  north-west  side  of  their  property  above- 
aaentioned,  and  ultimately  flowed  into  an  18-inch 


pipe,    which  discharged  into   the  x><x>l  already 
referred  tn 

As  to  the  ownership  of  the  system  of  pipes  in 
dispute,  there  was  no  question  that  they  were 
all  constructed  by  the  plaintiffs  or  their  pre- 
decessors in  title;  that  those  to  the  south-east 
were  constructed  in  1850,  at  the  time  when  that 
railway  was  originally  made;  and  that  those  to 
the  north-west  had  been  altered  to  suit  the 
requirements  of  the  plaintiffs,  and  were  now 
ten  feet  under  the  level  of  the  ground. 

The  gradient  on  the  south-east  side  of  tbe 
line  was  1  in  25,  and  that  on  the  north-west  was 
1  in  107.  A  considerable  portion  of  the  drain  to 
the  north-west  was  practically  leveL 

The  ditches  on  the  north  and  south  sides  of  the 
Helsby  ath'etic  field  were  ordinary  country 
ditches,  and,  according  to  the  evidence,  before 
these  were  made  the  old  ditches  were  continued 
down  towards  the  marshes. 

At  the  trial  the  defendants'  case  was  rested 
on  the  alleged  user  of  these  ditches  for  carrying 
off  the  sewage  from  eight  houses  on  the  south- 
east side  of  the  line;  that  this  sewage  passed 
from  the  ditches  into  the  plaintiffs'  system  of 

Sipes  and  drains;  and  that  these  pipes  and 
rains  had  thereby  become  "  sewers "  within 
the  meaning  of  the  Public  Health  Act  1875,  and 
were  vested  in  the  defendants. 

Of  these  houses  two  only  were  in  existence  at 
the  time  when  the  railway  was  made.  The 
evidence  showed  that  the  drainage  of  two  of 
the  houses  was  from  the  year  1872  connected  with 
the  ditch  on  the  north  siae  of  the  Helsby  athletic 
field ;  that  the  drainage  of  three  others  of  them 
was  from  the  year  1873  connected  with  the  same 
ditch  ;  that  the  drainage  of  the  three  remaining 
houses  wa«  from  the  year  1877  connected  with  a 
ditch  which  formerly  ran  down  the  middle  of 
the  Helsby  athletic  neld ;  and  that  this  state  of 
things  continued  till  1896. 

During  those  periods  respectivelv  a  certain 
quantity  of  sewage  found  its  way  from  all  the 
houses  along  the  two  ditches  into  the  pipes  aod 
drains  on  the  plaintiffs'  lands ;  but  this  occurred 
without  the  plaintiffs'  knowled^,  and  there  waa 
nothing  to  affect  them  with  notice. 

In  1896  the  ditch  down  the  middle  of  the 
Helsby  athletic  field  was  closed  with  the  assent 
of  the  defendants,  and  they  then  proceeded  to 
convey  the  sewage  into  the  ditch  at  the  south  of 
the  field,  whence  it  piissed  into  the  pipes  and 
drains  on  the  plaintiffs'  lands. 

The  plaintiffs  objected  to  the  sewage  being  so 
conveyed  and  the  dtrfendants  accordingly  aban- 
doned the  use  of  the  southern  ditch  and  carried 
the  sewage  into  that  on  tne  north  side  of  the 
field. 

This  action  was  thereupon  commenced  claim- 
ing; an  in  June,  ion  to  restrain  them  as  above 
stated 

It  was  decided  by  Stirling,  J.  (77  L.  T.  Bep. 
485),  that,  haviog  regard  to  sect.  68  of  the  Bail- 
ways  Glauses  Consolidation  Act  1845,  the  plain- 
ti£cs'  pipes  and  drains  were  constructed  for  the 
purpose  of  carrying  out  their  statutory  duty,  and 
not  for  the  purpose  of  carrying  away  sewage  from 
houses ;  and  that  the  policy  of  the  Public  Health 
Act  1875  was  that  sewers  coming  within  it  shonld 
be  under  the  control  of  the  local  authoritjr;  baC 
that  the  case  oame  within  the  2nd  exception  to 
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aect  13  of  that  Act;  and  that  therefore  the 
sewen  did  not  vest  in  the  defendants. 

The  injunction  was  accordingly  granted  with 
costs. 

From  that  decision  the  defendants  now  ap- 
pealed. 

Buckley^  QC.  and  E.  P.  HewUt  for  the  appeU 
lunta — Tbe  drains  in  question  are  vested  in  the 
defendants  under  sect  13  of  the  Public  Health 
Act  1875,  and  therefore  the  defendants  hare  a 
ri^ht  to  do  what  is  complained  of  here,  although 
the  pliUDtiffs  laid  the  drains.  Tbej  were  laid  tor 
the  dndnage  of  the  defendants'  district,  and  the 
defi-ndants  are  entitled  to  use  th<^  drains  as  they 
pleasH  for  the  drainage  of  their  district,  wheth'^r 
it  be  for  sewage  or  surface  water.  Tbe  defen- 
daatrt  hare  to  p-iy  for  the  drains  in  the  sense  of 
maintaining  and  repair! ag  them.  The  li-t  siiction 
of  the  company^  sp  ciil  Act  of  1846  incorporates 
the  Railways  Clauses  Oonsolidation  Act  1845,  of 
which  sect.  1  ha«  to  be  rei^ird'^d.  Sect.  68  of  the 
general  Act  relates  to  the  making  of  d^tiins. 
f(7rij»ps,  Q.O.  —  I  do  not  think  it  is  material 
as  r^ards  the  legal  point  in  quest  ion,  hue  the  plain- 
tiffs qnite  admit  that  the  drains  were  made  under 
sect  68.]  Sect.  4  of  the  Pabltc  Health  Act  1875 
foatains  a  definition  of  "drain"  and  "sewer." 
There  is  vested  in  and  under  the  control  of  a 
lucal  authority  having  the  management  of  roads, 
drains  which  under  sects.  67  and  68  of  the  High- 
way Act  1835  the  authority  can  make  for  the 
parpose  of  keeping  th'i  roads  in  good  order  by 
not  allowing  water  to  accumulate  thereon;  in 
other  worls,  certain  surface  water  drains.  A 
*'  aewer,"  therefore,  is  not  neot^ssarily  sometbiog 
which  cariies  fse^^al  matter;  but,  as  defiaed  in  the 
Public  Health  Act  1875,  it  includes  a  thing  which 
carries  njere  surface  water.  It  is  upon  sect.  13 
of  the  Public  Health  Act  1875  that  the  contest 
here  arises,  and  it  was  upon  the  second  exception 
to  that  section  that  the  learned  judge  in  the 
court  below  decided  this  case.  A  sewer  for  the 
pnrposse  of  irrigatiug  land  is  not  necessarily  and 
not  generally  a  sewer  in  the  s^nse  of  one  con- 
vejing  foul  and  f»cal  niatter.  Some  irrigation 
may  carry  sewage  with  it.  But  irritrating  land 
prima  facie  means  carrying  vmter  and  not  sewage 
upon  the  laud.  Th*9refore  there  azain  there  is 
an  exception  in  the  ca^e  of  certaia  classes  of 
BTuiaoe  water  drains.  So  that  under  sect.  13 
there  are  vested  in  the  local  authority  all  drains 
as  included  within  the  definition  of  "8ewer«." 
Sect  15  imposes  obligations  on  the  local  autho- 
rities, and  defilnes  what  they  are  to  do.  [Lindley, 
M.B. — ^liook  at  sect  14,  because  the  defendants 
chiim  all  these  drains.  It  confers  an  authority 
to  buy  sewers  within  their  district.]  The  words 
sue  **may  purchase  or  otherwise  acquire  from 
any  person  any  sewer,"  and  so  on.  That  would 
apply  to  such  as  do  not  vrst.  If  they  vest  under 
sect.  13  the  local  authority  does  not  want  to 
purchase  them.  [Lindley,  M.B. — Sect.  14  is 
wider  than  sect.  13.]  We  quite  agree.  Anything 
that  does  not  vest  under  sect  13  may  be  brought 
under  sect.  14.  Sects.  15  to  21,  moreover,  show 
that  the  sewers  referred  to  are  not  necessarily 
iewers  to  carry  sewage,  but  to  carnr  water  of 
any  description  which  requires  to  be  drained. 
Tlie  Act  contemplates  that  there  may  have 
been  a  sewage  or  drainage  oompanr,  which 
for  the  purposes  of  profit  has  laid  sewers. 
Komerous  cases  show  that  the  property  of  persons 


in  sewers  which  they  have  laid,  if  not  laid  for 
profit.  Tests  in  the  local  authority.  See  among 
others 

Ths  Acton  Local  Board  v.  Battmiy  52  L.  T.  £ep. 

17 ;  28  Ch.  Div.  283  ; 
Ferrand  v-   Ths  Hallos  Land  and  Building  Com* 

panyj  69  L.  T.  Bep.  8 ;  (1893)  2  Q.  B.  185 ; 
TravxB  v.  Uttley,  70  L.  T.  Bep.  242 ;  (1894)  1  Q.  B. 

233. 

Sewers  belonging  to  persons  who  have  paid  the 
costs  of  construction  pass  to  the  local  authority 
unless  they  fall  within  these  exceptions  to  sect  13 
of  the  Act  of  1875.  What  is  meant  to  be  excepted 
there  is  something  of  a  similar  complexion  to  the 
things  which  are  specified — ^sewers  made  for  profit, 
sewers  made  under  the  authority  of  the  Com- 
missioners of  Sewers,  sewers  made  for  the  pur- 
pose of  irrigating  land.  The  clause  which  has 
now  to  be  considered  says  sewerd  made  for  the 
purpose  of  draining  land  under  a  local  or  private 
Act  We  submit  that  that  means  sewers  made 
under  a  drainage  Act  or  un^er  an  improvemeirt 
Act  As  to  the  meaning  of  the  words  "  local  or 
private  Act  of  Parliament,*'  see  Stephen's  Com- 
mentaries  10th  edit,  toI.  1,  p.  68.  A  statute 
which  affects  only  some  or  one  of  Her  Majesty's 
subjects,  as,  for  instance,  a  naturalisation  Act, 
or  an  Act  for  changing  a  name,  or  an  Act  for 
divorce,  or  anything  df  that  description,  is  of 
course,  in  a  certain  sense,  a  private  Act.  B  it  a 
railway  Act  is  an  Act  public  in  this  sense,  that 
it  gives  the  railway  company  as  against  a  large 
number  of  people  compulsory  powers  of  acquiring 
land  and  interfering  with  easements  of  all  sorts. 
It  also  creates  rights  in  favour  of  anyone  who 
chooses  to  come  on  the  company's  premises.  A« 
regards  both  passengers  and  goods,  there  are 
certain  obligations  imposed  on  toe  railway  com- 

fany.  [Lindlby,  M.R. — If  you  look  at  Oomyn's 
Kgest,  tit.  "  Statutes,"  you  will  see  a  number  of 
authorities,  but  the  matter  now  turns,  I  suppose, 
on  the  modem  classification  of  "  Statutes."] 
The  court  has  to  ascertain  here  what  the  expres* 
sion  "local  or  private"  means  in  the  Act  of 
1875.  [Williams,  L.J. — According  to  mv  view, 
by  the  two  words  "local"  and  "private  there, 
joined  or  disjoined,  as  you  will,  with  the  word 
"or,"  two  descriptions  of  one  thing  are  not 
meant  It  is  not  "local"  or  "private"  as  if 
the  Act  might  be  called  by  alternative  names. 
I  do  not  mean  to  say  that  an  Act  may  not  be 
local  and  private  at  the  same  moment.]  You 
may  have  a  private  statute  that  is  local,  and 
one  that  is  not  It  is  not  exhaustive  to  put 
statutes  into  two  classes,  public  and  general  on 
the  one  hand,  and  local  or  private  on  the  other. 
There  m-iy  be  a  stetute  which  is  not  public  and 
general,  but,  nevertheless,  is  public  and  not  local. 
Of  course  a  railway  Act  is  a  statute  which  is 
local  in  the  sense  that  the  railway  is  local.  It  is 
not,  however,  a  stetute  which  gives  righte  only  to 
persons  in  the  locality  ;  it  gives  rights  to  every* 
body.  [Williams,  L.J.  —  An  instance  occurs 
to  me  of  an  Act  of  Parliament  which  is  in  a 
sense  local,  but  is  yet  public  and  general ;  that 
is  to  say,  an  Act  under  which  the  receiver  of  the 
Metropolitan  Police  receives  half  of  a  certein 
number  of  fines  under  various  stetutes  for  the 
purpose  of  forming  a  police  fund  in  London. 
That  is  a  public  and  ^neral  Act ;  but  it  is  local 
in  this  sense,  that  it  has  been  held^  that^  a 
subsequent  public  and  general  Act  dealing  with 
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the  same  fines  must  not  be  taken  to  overrule 
it]  That  was  under  5  &  6  Yict.  c.  97.  The  ease 
i*eterred  to  is 

Bamett  v.  Cox,  9  Q.  B.  Ad.  &  Ell.  617. 

[LiNDLEY,  MR. — I  do  not  think  you  need 
trouble  yourself  about  the  facts.  We  think  the 
case  turns  upon  this  question  of  law.] 

Cripps,  Q.G.  and  Montagtie  Shearman,  for  the 
respondents,  were  not  called  upon  to  argue. 

LiNDLEY,    MR. — I  cannot   bring    myself   to 
doubt  that  the  judgment  appealed  from  i>4  right. 
The  judgment  appealed  from  declares  that  the 
land,  drains,  ditches,  and  sewers  c»f  the  plaintiffs 
in  the  locus  in  quo,  I  will  call  it,  aie  not  vested  in 
the  defendants,  but  in  the  plaintiffs ;  and  then 
it  restrains  the  defendants,  who  are  the   Rural 
District  Council   of  Rancom,   from  connecting 
the  sewers  of  the  defendants  with  the  drains  and 
80  on  of  the  plaintiffs.     Apart  from  any  question 
about   a  little  piece  of   land  concerning  which 
there  is  some  controversy,  and  as  to  which  I  say 
nothing  at  this  moment,  it  appears  to  me  that 
the  argument  for  the  appellants  entirely  fails.    It 
is  (if  not  conceded)  p'Ctty  plain,  I  thinK,  that  the 
defendants  have  no  right  to  torn  sewage  into  the 
drains  of  the   plaintiffs  unless  tho-e  drains  are 
sewers  vested  in  the  defendants  by  virtae  of  the 
Public  Health  Act  1875.    That  those  drains  are 
"  sewers  "  within  the  definition  clause  of  that  Act 
seems  to   me    to  be  tolerably  plain.    Whether 
sewage  passes  into  them  or  not  does  not  seem  to 
be  a  test.    Every  drain  is  a  sewer,  except  that 
which  is  specially  defined  to  be  a  "  drain  "  within 
the  meaning  of  the  Act.    These  ditches  do  not 
come  within  the  narrow  int*'rpretation  of  a  drain ; 
they  come  within  the  popular  conception  of  a 
drain,  that  is  to  say,  they  are  sewers  as  distin- 
guished from  drains  so  fai'  as  the  interpretation 
clause  is  concerned.     There  is  no  doubt,  I  think, 
ab  mt  that.    Then  we  must  look  and  see  what  the 
Public    Health    Act    of    1875    says:   I  refer  to 
s^ct.  13,  which  enacts  that    "all  existing    and 
f  ature  '  sewers  *' — that    would    include    all     the 
plaintiffs'  drains,  I  think — within  the  district  of 
the  defendants,  shall  vest  in  the  defendants,  and 
be  under  their  control.     Then  there  are  certain 
accept' ons.    The  first  does  not  apply,  so  I  will 
not  read  it.    The  second  does  apply,  in  my  judg- 
ment. The  second  exception  runs  thus :  ''  Sewers  " 
— which,  I  repeat,  these  ditches  are — **  made  and 
used  for  the  purpose  of  draining,  preserving,  or 
improving  land  under  any  local  or  private  Act  of 
Parliament,    or    for    the    purpose  of    irrigating 
land.''    These  do  not  come  within  the  irrigating 
purpose ;  but  the  question  is,  whether  they  do  or 
do  not  come  within  the  exception,  "  sewers  made 
and  used  for  the  purpose  of  draining,  preserving, 
or  improving  lana  under  any  local  or  private  Act 
of   Parliament."     Now,   what  is  the   history   of 
tbese  drains  H    The   history  of  them    is   simple 
enough.     It  is  possible  that  they  were  made  by 
the  plaintiffs   or  their   statutory   predecessors — 
another  railway  company — under  the  provisions 
of  a  special  Act  passed  in  1846,  which  incorpo- 
rated  the   Railways  Clauses   Consolidation   Act 
1.S45,  and  that  they  were  made  under  the  obliga- 
tion— or  power  if  you  like,   I  do  not  think  it 
matters — of  sect.  68  of  the  Railways  Clauses  Act 
of  1845.    Then  comes  the  question  again,  whether 
they  were  made  under  any  local  or  private  Act. 
Mr.  Buckley  has  contended  that  they  were  not 


— that  they  were  made  under  the  public  Act,  viz., 
the  Railways  Clauses   Act  1845.    That  depends 
upon  the  proper  mode  of  considering  these  two 
Acts  of  Parliament    What  does  the  public  Art 
say  P    In  the  first  section  it  explains  the  reason 
of  its  passing.    It  is  familiar  to   ns  all,  and  I 
need  not  read  that.    It  is  to  prevent  endless  repe- 
titions, and  it  says  it  is  expedient  to  comprise 
in  one  Act  the  clauses  usually  introduced  inbi 
what  I  will  caH  "railway  Acts,"  and  which  have 
been  repeated  from   Act  to  Act.    And  it  says 
that,  after  the  passing  of  this  Act,  "thid  Act 
shall  apply  to  every  railway  which  shall,  bj  any 
Act  which  fhall  hereafter  be  passed,  be  authort^ 
to  be  constructed  " — that  is  to  say,  this  uenenl 
Act  is  to  apply.    Now,  how  does  it  apply  P    It 
does  not  apply  otherwise  than  as  dechued  by  the 
Act  of  Parliament,  and  it  goes  on  to  say  bow: 
"  And     this    Act     shall    be    incorporated    with 
such     Act.*'     Stopping    there,    what    does   that 
mean?    It  means   that    the    provisions  of  this 
Act    aie    to  be  read   as  if    they  were  set  ont 
at  length   in    the    other   Act  as   was   the  old 
practice    before.     **  And    all    the    clauses   and 
provisions  i  f  this  Act,  save  so  far  as  they  shall  be 
expressly  varied  or  excepted  by  any  such  Aft, 
shall  apply  to  the  undertaking  authorised  thereby, 
so  far  as  the  same  shall  be  appl  cable  to  such 
undertaking,  and  shall,  as  well  as  the  clauses  and 
provisions  of  every  other  Act  which  shall  be  in- 
corporated with  such  Act,  f  ^rm  part  of  such  Act 
and  be  construed  together  therewith  as  forming 
one  Act.''    All  that  is  expressing  in  somewhat 
lengthy  language  the  short  form  of  sayinsr  that 
all  the  sections  in  this  Act  are  to  be  treated  as 
written  into  the  special  Act.    That  is  the  long 
and  short  if  this  matter.    Then  read  them  in 
and  ask  yourself  under  what  are  these  things 
made.    The  answer  is  "  Under  the  special  Act." 
It  appears  to  me  that  that  is  so  plain  that  I  am 
surprised  that  there  should  be  any  conceivable 
doubt  about  it.    If  so,  what  becomes  of  the  defen- 
dants* contention  P    It  seems  to  me  to  be  perfectly 
plain  that,  if  that  is  the  true  construction,  which 
it  appears  to  me  to  be,  these  particular  sewers 
have  n  t  vested  in  the  defendauce.    Mr.  Buckley 
c  »titended  that  there  ought  to  be  tome  distinction 
drawn  between  drains  and  so  on  made  in  the 
exercise  of  powers  and  drains  and  so  on  made 
in  the  performance  of  statutory  duties.    Which- 
ever way  they  are  made,  whether  they  are  under 
powers  or  under  statutory  duties,  if  the  powers 
are  conferred  or  the  duti«'B  are  impo8«-d  by  a  local 
Act,  the    exempt!  n   seems  to  apply.    Turn  it 
about  as  you   will,   it  appears  to  me  that  the 
learned    judge    in    the    court    below   is   qnite 
right,    and  that  this  appeal  ought   to   be  dis- 
missed, subject  to  a  little  cjri-ection  about  the 
small   piece   of   land,  which  we  will  talk  about 
presently. 

RiGBY,  L  J. — I  am  of  the  same  opinion.  I  will 
only  deal  with  one  subject,  and  thut  is  the  excep- 
tion. Mr.  Buckley's  argument  was  that  sub-sect 
2  of  sect.  13  was  confined  to  Acts  that  could  pro- 

r^rly  be  called  drainage  Acts  or  irrigation  Acts, 
find  nothmg  to  justify  that  in  the  section  at  all. 
The  plain  meaning  to  my  mind  of  the  exception 
is  this :  You  must  find  a  sewer  which  is  a  sewer, 
made  and  used  for  draining.  If  there  were  an 
Act  of  Parliament  constituting  the  London  and 
North-Western  Railway  Company,  and^  there 
were  only  one  single  dndn  provided  for  in  that 
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Act,  ic  wonld  be  made,  and  it  would  be  used  for 
drainage  purpoeee.  It  need  not  be  a  drainage 
Act  It  need  only  liave  that  sinp^le  claase  with 
regard  to  a  single  drain.  It  would  nerertheless 
be  made  and  used  for  dniinage  purposes.  There 
was  a  rather  ins^iiioas  attempt  to  transpose 
the  words,  which,  if  it  had  biaen  permissible, 
might  have  altered  the  construction  of  the 
section.  If  yon  read  it  "  made  and  used 
under  an  Act  for  drainage  purposes,"  then  that 
designates  the  Act  as  made  for  drainage  pur- 
poses, and  fur  nothing  else  so  far  as  I  can  see. 
Therefore,  I  think  that  the  ti'auRposition  is  a 
matter  of  serious  importance  in  the  conatraction 
of  the  clause,  which  is  not  unintelligible.  I 
think  that  Mr.  Buckley  would  have  had  very  little 
difScolty  in  understanding  it  if  it  had  been  all 
that  he  desired ;  at  any  rate  I  have  no  difficulty 
in  anderstanding  it. 

Williams,  L.  J. — I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Preston,  Stowt  and 
Preston,  agents  for  /.  AsKton,  Runcorn. 
Solicitor  for  the  respondents,  C.  H,  Qfason, 


HIGH    COURT    OF    JUSTICE. 

OHANOERY  DTVISTON. 

March  24  and  25, 1898. 

(Before  Byknk,  J.) 

Ward  v.  Corpor/ition  op  Portsmouth,  (a) 

Burial  ground — Agreement  by  burial  board  to  buy 
Innd  —  '*  New  burial  ground  "  —  Refusal  by 
Secretary  of  State  to  approve — Specific  perfor- 
mance— TJltra  vires — Burial  Act  1852  (15  &  16 
Vict.  c.  So),  ss.  25,  26,  28— BariaZ  Act  ia53 
fl6  A  17  Vict.  c.  134),  ss.  1.  aSurial  Act  1855 
(18  &  19  Vict.  c.  128),  s.  9. 

Sect.  6  of  the  Burial  Act  1853,  which  provides  for 
the  approval  of  a  Secretary  of  State  being  o6. 
tained  before  any  "  new  burial  ground  **  can  be 
opened  in  any  city  or  town,  or  within  certain 
other  limits,  applies  equally  to  an  addition  to  a 
pre-existing  burial  ground. 

TflEqnestion  in  this  case  was  whether,  having 
regard  to  the  true  construction  of  the  Burial 
Aets,  the  purchase  of  a  certain  piece  of  ground 
bj  a  burial  board  was  ultra  vires. 

By  an  agreement  made  in  Aug.  1889,  William 
Ward,  the  plaintiff,  agreed  to  sell,  and  the  burial 
hoard  for  the  parish  of  Portsmouth  agreed  to 
^ny,  certain  land  belongincr  to  the  plaintiff,  at 
Portsea,  to  be  used  ultimately  as  an  extension  of 
the  existing  cemetery.  The  sum  of  lOOZ.  was 
paid  by  the  board  as  deposit,  but  th<^  balance  of 
the  purchase  money  was  not  to  be  paid  until  the 
time  fixed  for  completion,  which  was  the  24th 
Jnne  1896,  Ward  rem)ini«ig  in  possession  in  the 
meantime  and  being  at  liberty  to  work  the  land 
as  a  brickfield.  Before  the  agreement  was  entei'ed 
into,  the  approval  of  the  vestry  was  obtained  in 
a^xordance  with  the  requirements  of  the  Burial 
Act  1852,  s.  26. 

In  Jan.  1895  the  corporation  of  Portsmouth, 
acting  as  the  urban  sanitary  authority  under  the 
Local   Grovemment   Act  1894,   s.   62,  passed  a 

>»)  lieiiortad  by  A.  L.  MOftRld,  Esq.,  Barri8ter-at-L«w. 


resolution  by  virtue  of  which  they  became  on  the 
11th  June  1896  the  statutory  successors  of  the 
burial  board,  with  and  subject  to  aU  its  property, 
rights,  duties,  and  liabilities. 

In  1854  an  Order  in  Council  had  been  issued 
under  the  Burial  Act  1853,  s.  1,  to  restrain  the 
opening  of  any  new  burial  ground  in  Portsmouth 
without  the  previous  approval  of  a  Secretary  of 
State,  and  tbe  corporation  considered  it  neces- 
sary to  obtain  such  approval  befoi*e  completing 
the  conti*act.  The  Home  Secretary,  however, 
refused  his  consent  on  the  ground  that  the  pro- 
posed extension  would  bring  the  buiial  groubd 
within  1(X)  yards  of  a  dwelling-hoase,  contrary  to 
the  provisions  of  the  Burial  Act  1855,  s.  9,  and 
thereupon  the  corporation  refused  to  complete. 
Mr.  Ward  brought  this  action  for  specific  per- 
formance of  the  contract  or  damages. 

The  following  are  the  material  sections  of  the 
Acts  referred  to  in  the  arguments  and  judgment. 

The  Burial  Act  1852  (15  &  16  Vict.  c.  85) : 

Sect.  25.  Every  barial  board  shall  with  all  oonvenient 
speed  proceed  to  provide  a  barial  ground  for  tbe  paribh 
or  pariehes  for  wbioh  they  are  appointed  to  act,  and  to 
make  arrangements  for  facilitating  interments  therein  ; 
and  in  providing  snch  bnrial  groand  the  board  shall 
have  reference  to  the  convenience  of  access  thereto  from 
the  parish  or  parishes  for  which  tbe  siime  is  provided  ; 
and  any  snch  barial  groand  may  be  provided  either 
within  or  withoat  the  limits  of  the  parish,  or  all  or  any 
of  the  parishes  for  which  the  same  is  provided ; 
[bat  no  ground  not  already  used  as  or  appropriated  for 
a  cemetery  shall  be  appropriated  as  a  burial  ground,  or 
as  an  addition  to  a  burial  groand,  under  this  Act,  nearer 
than  two  hundred  yards  to  any  dwelliog-house,  without 
the  consent  in  writing  of  the  owner,  lessee,  and  occupier 
of  such  dwelling-house.] (a) 

Sect.  26.  For  the  providing  such  burial  ground  it  shall 
be  lawful  for  tbe  burial  board,  with  the  approval  of  the 
vestry  or  vestries  of  the  parish  or  respective  parisbep,  to 
c<mtraot  for  and  purchase  any  lands  for  tbe  purpose  of 
formiog  a  bnrial  ground,  or  for  making  additions  to  any 
burial  ground  to  be  formed  or  purchased  under  this  Act 
as  such  board  may  think  fit,  or  to  parchase  from  any 
company  or  persons  entitled  thereto  any  cemetery  or 
cemeteries,  or  part  or  parts  thereof,  subject  to  the  right 
in  vaults  and  graves,  and  other  subsisting  rights,  which 
may  have  been  previously  granted  them. 

Sect.  28.  It  shall  be  lawf al  for  any  such  board,  with 
the  approval  of  the  vestry,  to  sell  and  dispose  of  any 
lands  purchased  by  them  under  thi^  Act,  or  any  part 
thereof,  in  which  no  interment  shall  have  taken  place, 
and  which  it  may  appear  to  the  board  may  be  properly 
sold  or  disposed  of.     .     .     . 

The  Barial  Act  1853  (16  &  17  Vict.  c.  134) : 

Sect.  1.  In  case  it  appear  to  Her  Majesty  in  Council, 
upon  the  representation  of  one  of  Her  Majesty's  principal 
Secretaries  of  State,  that  for  the  protection  of  the 
public  health  the  opening  of  any  new  bnrial  ground  in 
any  city  or  town,  or  within  any  other  limits  save  with 
the  previors  approval  of  one  of  such  Secretaries  of 
State,  should  be  prohibited,  ...  it  shall  be  lawful 
for  Her  Majesty  by  and  with  the  advice  of  her  Privy 
Council  to  order  that  no  ne^  burial  groand  shall  be 
opened  in  such  city  or  town,  or  within  such  limits,  with- 
out such  previous  approval.     .     .     . 

Sect.  6.  Where  by  any  such  Order  in  Council  as  afore- 
said it  is  ordered  that  no  new  barial  ground  shall  be 
opened  in  any  city  or  town,  or  within  any  limits  therein 
mentioned,  withoat  the  previoas  approval  of  one  of  Her 
Majesty's  principal  Secretaries  of  State,  no  new  burial 
ground  or  cemetery  (parochial  or  non-parochial)  shall  be 

(a)  The  wonls  in  [    ]  have  been  repealed. 
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provided  and  used  in  saoh  city  or  town,  or  witiiin  Bach 
limits,  without  snoh  previoad  approral. 

The  BoMal  Act  1855  (18  &  19  Viofc.  o.  128),  b.  9, 
after  repealing  part  of  the  Banal  Act  1852,  b.  25, 
provides  that 

No  i^roand  not  already  used  a«  or  appropriated  for  a 
oemetery  shall  be  nsed  for  bariala  nnder  the  aaad  Act, 
or  this  Aot,  or  either  of  them,  within  the  distance  of  one 
hundred  ^ards  from  any  dwelling-honoe  without  snoh 
consent  as  aforesaid. 

Warmington,  Q.G.,  Astbury,  Q.G.,  and  Methold 
for  plaintiff. — The  corporation  are  bound  to  fulfil 
the  contract  into  which  their  predecesBors  the 
burial  board  had  entered.  At  the  date  of  the 
contract  the  board  had  full  power  to  buy  land, 
subject  only  to  the  consent  of  the  vestry,  which 
was  duly  obtained.  They  have  contracted  abso- 
lutely, whereas,  if  they  had  intended  to  do  so 
fiubject  to  getting  the  required  consent,  an  appro- 
priate clause  woi2d  have  been  introduced.  Even 
if  they  cannot  use  it  for  burials,  they  can  Btill  use 
it  as  a  cemetery,  for  sect.  9  of  the  Burial  Act 
1855  only  prevents  actual  interments  within  the 
prescribed  one  hundred  yards : 

Lard  Cowley  v.  Byas,  37  L.  T.  Bep.  238 ;  5  Ch. 
Div.  944. 

And  in  any  case  they  have  power  to  dispose  of 
surplus  land  under  sect.  28  of  the  Bunal  Act 
1852.  Secondly,  we  say  that  the  consent  of  the 
Secretary  of  State  was  not  required  for  the  com- 
pletion of  the  purchase,  for  the  Burial  Act  1853, 
SB.  1,  6,  only  applies  to  new  burial  grounds,  and 
not  to  additions  to  an  existing  cemetery. 

Eve,  Q  C,  Macmorran,  Q.G.  and  Oearge  Wil» 
liamson  for  the  defendants. — It  is  ultra  vires  for 
the  corporation  to  complete  the  purchase,  inas- 
much as  they  cannot  use  the  land  for  the  purpose 
which  was  known  to  the  plaintiff  to  be  intended 
at  the  time  the  contract  was  entered  into.  The 
Burial  Act.  1853  applies  equally  to  additions  to 
old  burial  grouuds  as  to  new  burial  grounds,  and 
i  he  cousent  of  the  Secretary  of  State  was  abso- 
lutely necessary. 

Warmingtorif  Q.O.  replied. 

Btbke,  J.  (after  referring  to  the  facte)  con- 
tinued:— The  object  for  which  the  land  was 
wanted  was  to  use  it  as  a  burial  ground.  The 
board  had  already  a  burial  ground,  and  this  land 
was  adjacent  to  it,  and  was  requii*ed  as  an  addi- 
tion to  it.  The  contract  was  not  to  be  completed 
for  some  years,  and  in  the  meantime  the  plaintiff 
was  to  be  entitled  to  make  some  use  of  the  land. 
The  corporation  have  succeeded  the  board,  and 
are  now  to  be  considered  as  the  contractor  with 
the  plaintiff.  The  real  question  arises  in  the 
following  manner:  Sect.  25  of  the  Burial  Act 
1852  requires  every  burial  board  with  all  con- 
venient speed  to  provide  a  burial  ground  for  the 
parish,  and  also  provides  that  "no  ground  not 
already  used  as  or  appropriated  for  a  cemetery 
shall  be  appropriated  as  a  burial  ground,  or  as  an 
addition  to  a  burial  ground,  under  this  Act,  nearer 
than  200  yards  to  any  dwelling-house,  without 
the  consent  in  writing  of  the  owner,  lessee,  and 
occupier  of  such  dwelling-house."  The  proviso 
has  since  been  repealed ;  but  it  is  legitimate  to 
refer  to  it  to  see  whether  other  statutory  pro- 
Tisions  relate  to  the  acquisition  of  property 
wanted,  as  in  this  case,  as  an  addition  to  an 
existing  burial  ground.     The  first  part  of  the 


proviso  refen  to  an  existing  bnrial  ground, 
and  the  second  to  an  addition  thereto.  Sect  26 
of  the  same  Act  says  that,  for  the  providing  such 
burial  ground,  it  should  be  lawful  for  the  board, 
with  the  approval  of  the  vestry,  **  to  contract  for 
and  purchase  any  lands  for  the  purpose  of  forming 
a  burial  ground,  or  for  making  additions  to  any 
burial  ground  ...  as  such  board  may  think 
fit."  The  section  also  empowers  the  board  to 
purchase  existing  cemeteries  for  providing  burial 

gnounds,  and  the  rest  of  the  section  is  immaterial, 
y  sect  28  the  board  is  empowered,  with  the 
approval  of  the  vestry,  to  sell  lands  purchased 
under  the  Act  in  which  no  interment  has  taken 
place,  and  which  it  appears  to  the  board  may 
oe  properly  sold.  Having  regard  to  these  sections, 
it  appears  that  sect.  25  required  burial  ground  to 
be  provided  which  might  or  might  not  be  new 
ground,  for  the  board  might  acquire  an  old  burial 
ground  and  a^d  new  ground  to  it^  or  mighr. 
provide  fresh  land  only.  The  repealed  part  of 
the  section  is  for  the  protection  of  adjoining 
owners,  and  refers  to  |^und  not  already  used 
or  appropriated  as  bunal  ground  which  is  not 
without  such  owners*  conBent  to  be  within  a 
certain  distance  from  their  houses.  The  Act  of 
1852  was  not  dealing  with  cases  where  the  Secre- 
tary of  State  might  interfi're.  The  approval  of 
the  vestry  is  only  a  safeguard,  and  this  has  been 
obtained.  By  sect.  6  of  the  Burial  Act  1853, 
where  by  any  such  Order  in  Council  as  was  men- 
tioned in  the  Act  it  was  ordered  that  no  new 
burial  ground  should  be  opened  within  the  limits 
therein  mentioned  without  the  previous  approval 
of  the  Secretary  of  State,  no  **  new  burial  ground 
or  cemetery"  should  be  "provided  and  used" 
within  such  limits  without  such  previous  ap- 
proval. On  one  side  it  is  said  that,  notwith- 
standing there  was  such  an  Order  in  Council,  as 
there  was  an  existing  burial  ground,  and  it  was 
only  desired  to  get  an  addition  thereto,  it  was 
unnecessary  to  obtain  the  Secretary  of  State's 
approval  before  entering  into  the  contract  Bat 
what  was  meant  was  that,  when  once  an  Order  in 
Council  had  been  made,  no  new  burial  ground-^ 
meaning  ground  to  be  used  either  alone  or  in 
addition  to  an  old  burial  ground — ^as  to  be 
provided  and  used  without  the  previous  approval 
of  the  Secretary  of  State.  In  my  judgment, 
sect.  6  of  the  Act  of  1853  applies  to  an  addition  to 
a  pre-existing  burial  ground  as  well  as  to  a  burial 
ground  which  is  entirely  new,  and  the  action 
must  therefore  be  dismissed  with  costs. 

Solicitors  for  the  plaintiffo,  Bowdiffes,  BawU, 
and  Co.,  agents  for  Cousins  and  Burbidge,  Ports- 
mouth. 

Solicitors  for  the  defendants,  Williamson,  HtU, 
and  Co.,  agents  for  Alexander  Hellard,  Ports- 
mouth.   

QUEEN'S   BENCH   DIVISION. 

Friday,  Feb.  25, 1898. 
(Before  Wright  and  DABLiNa,  JJ.) 
Knight    (app.)   v.  The   Langport   Distbict 
Drainage  Board  (resps.).  (a) 

Mating — Drainage  commissioners — Drainage  rata 
^Differential  rating  of  property  according  to 
supposed  benefit — Validity  of  rate, 

A  drainage  board,  which  had  aU  the  powers  of 

1  (a)  Reported  by  W.  W.  Obb,  Eeq.,  Burletar^ft-Lev. 
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commissioners  of  sewers^  for  the  purpose  of  levy- 
ing drainage  rates  divided  the  different  rateable 
properties  within  their  district  into  three  classes 
arranged  upon  the  principle  of  proportionate 
benefit  received  and  danger  avoided  by  the  pro- 
perties in  each  class,  and  levied  a  proportionate 
or  differential  rate  in  each  class  according  to  the 
supposed  benefit  received  or  danger  avoided  by 
the  properties  of  individural  ratepayers  in  that 
class. 
Heldy  that  the  principle  of  elassifircation  and  pro- 
portionate or  differential  rating  according  to  the 
supposed  amount  of  benefit  received  from  the 
drainage  works  by  individual  properties  in  the 
district,  was  wrong  and  contrary  to  law.  and 
that  an  equal  rate  ought  to  be  levied  on 
all  property   in   the    district    benefited   by    the 


works. 


Metropolitan  Board  of  Works  v.  The  Vauxhall 
Bridge  Company  (29  L.  T,  Rep.  0,  8.  211; 
1  E.  &  B.  964)  considered. 

Case  stated  by  the  Coart  of  Quarter  Sessions  for 
the  County  of  Somerset. 

Two  appeals  were  brought-  to  the  Court  of 
Qaarter  Sessions  for  the  County  of  Somerset 
against  two  rates,  beiug  reflpecbi^ely  a  special 
and  a  general  rate  made  by  the  Langport  Drain- 
age Board  on  the  10th  March  1896,  to  levy 
moneys  required  by  the  board  for  the  purposes  of 
and  pusuant  to  the  Somersetshire  Drainage  Act 
1877  (40  &  41  Yict.  c.  xxxvi.).  The  appeals  were 
brought  under  sect.  105  of  the  Act. 

The  Quarter  Sessions  quashed  the  rates  subject 
to  the  following  case. 

The  appellant  owns  and  occupies  a  certain 
house  and  shop  in  the  town  and  parish  of  Lang- 
port  within  the  jurisdiction  of  the  Lanifport 
District  Drainage  Board  and  of  the  Somerset- 
shire Drainage  Commissioners ;  and  it  is  ia 
raspect  of  such  property  that  the  rates  appealed 
against  were  imposed. 

The  respondents  are  a  district  drainage  board 
doly  constituted  for  the  Langport  district  in  the 
county  of  Somerset  in  pursuance  of  an  order, 
dated  the  9th  March  1881,  and  made  in  accord- 
ance with  the  provisions  of  the  Act.  The  Lang- 
port Drainage  District  together  with  certain 
other  districts,  includes  and  comprises  the  whole 
of  the  lands  within  the  jurisdiction  of  the  Somer- 
setshire Drainage  Commissioners,  who,  together 
with  the  boards  of  the  district,  constitute'  the 
drainage  authority  under  the  Act. 

In  addition  to  the  powei-s  vested  in  the  commis- 
sioners and  district  boards  under  and  by  virtue 
of  the  Act,  and  except  as  expressly  varied  thereby, 
there  are  (by  sect.  140  of  the  Act)  vested  in  such 
commissioners  and  district  boards  all  powern 
conferred  on  commissioners  of  sewers  by  Act  of 
Parliament,  law,  or  custom. 

The  rates  in  question  were  expressed  to  be 
made  under  the  provisions  of  the  above  Act,  and 
were  duly  made,  confirmed,  and  published. 

One  of  such  rates  consisted  of  a  special  rate, 
and  amounted  to  1755^  3d.  %d. ;  the  other  of  a 
general  rate  amounting  to  877Z.  l\s.  lOd.  In 
accordance  with  the  provisions  of  the  Act  such 
Bpecial  rates  are  leviable  by  the  commissioners 
and  district  boards  for  the  purpose  of  defraying 
the  expenses  of  any  improvements  in  existing 
works  or  the  construction  of  any  new  works,  and 
form  a  tax  upon  owners.    All  the  other  rates 
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leviable  by  the  aforesaid  bodies  are  general  rates, 
and  form  a  tax  upon  occupiers. 

The  expenses  in  respect  of  which  the  two  rates 
were  made  wei'e  lawfully  incurred  by  the  commis- 
sioners and  the  Langport  District  jBoard  respec- 
tively, in  respect  of  the  drainage  of  the  Langport 
district,  as  authorised  by  the  Act ;  and  the  fore- 
said property  of  the  appellant  upon  which  a 
portion  of  such  rates  has  been  charged,  comes 
within  an  area  deriving  benefit,  and  is  therefore 
lawfully  rateable. 

The  appellant  objected  to  the  rates  on  the 
ground  tbat,  instead  of  his  property  being  rated 
equally  with  all  other  rateable  property  within 
the  Langport  distnct,  the  respondents  have 
levied  a  differential  rate,  and  nave  rated  the 
appellant  at  a  higher  rate  in  proportion  to  the 
greater  benefit  received  by  such  property. 

The  principle  adopted  by  the  Langport  Dis- 
trict Board  in  the  mode  of  levying  witnin  their 
district  the  special  and  general  rates  (including 
the  two  now  in  question)  made  in  pursuance  of 
the  Act  is  as  follows  : 

The  net  annual  value  of  the  various  lands  or 
properties  as  assessed  in  the  rate  for  the  relief  of 
the  poor  in  the  parish,  is  taken  as  the  basis  of  the 
value  of  suph  lands  or  properties  for  the  purpose 
of  apportioning  the  drainage  rates.  The  Lang- 
port District  Board  have  divided  the  different 
rateable  properties  within  their  district  into  three 
classes.  These  three  classes  are  relatively  formed 
and  arranged  upon  the  principle  of  proportionate 
benefit  received  and  danger  avoided  by  the  pro- 
perties contained  in  each  class  by  virtue  of  the 
above  Act,  and  a  proportionate  or  differential 
rate  is  levied  in  each  of  the  three  classes  respec- 
tively. Thus,  for  example,  lands  in  class  1  would 
be  rated  at  \s.  in  the  pound ;  in  class  2  at  8(£. ;  in 
el»ss  3  at  4c{.  in  the  pound ;  the  amount  of  the 
rate  being  in  the  same  ratio  as  the  amount  of 
benefit  received  or  danger  avoided.  The  dis- 
trict board  has  distributed  the  ratepayers  into 
the  aforesaid  three  classes  according  to  the 
quantum  of  supposed  benefit  I'eceived  and  danger 
avoided  by  each  individual  ratepaper  in  the 
drainage  district. 

The  above  two  rates  were  ordered  by  the  Lang- 
port District  Board  to  be  levied  in  the  several 
classes  as  follows:  Special  rate — Class  1,  2s. \ 
class  2,  \s.  4d. ;  class  3,  %d.  in  the  pound  respec- 
tively. General  rate — Class  1,  \s  ;  class  2,  od. ; 
class  3,  4d.  in  the  pound  respectively. 

The  appellant's  property,  in  respect  of  the 
rating  of  which  these  appeals  were  brought,  was 
placed  in  class  1,  and  rated  accordingly  at  the 
highest  scale,  that  is,  at  28.  in  the  pound  as  for 
the  special  rate,  and  at  Is.  in  the  pound  as  for 
the  general  rate. 

At  the  hearing  of  the  appeals  the  appellant  con- 
tended that  the  respondents  had  acted  contrary 
to  law  in  adopting  the  above-mentioned  svstem 
of  classification  and  differential  rating,  and  alleged 
that  the  respondents  had  no  power  to  levy  in  their 
district  any  rate  other  than  an  equal  rate  upon 
all  the  property  benefited  by  the  Act,  and  that  if 
the  district  were  divided  individual  ratepayers  in 
the  same  area  could  not  be  placed  in  the  different 
classes  because  of  the  supposed  different  quantum 
of  benefit  received;  and  he  relied  on  the  rate 
book  and  the  map  which  were  put  in  by  the 
respondents.  The  map  showed  by  figures  upon 
it  the  various  levels  of  the  different  fields  in  the 
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district,  and  by  means  of   other  figures  oorre- 

rnding  to  those  in  the  rate-book  the  respective 
»  of  each  field  can  be  ascertained. 

The  respondents  contended  that  the  abore- 
mentioned  principle  of  classification  and  propor- 
tionate or  differential  rating  was  lawfal,  and  in 
aci-ordanoe  with  the  powers  of  the  respondents. 

The  Quarter  Sessions  beiog  of  opinion  that,  in 
thus  classifying  the  different  lands  or  properries 
within  their  district  and  levying  a  proportionate 
rate  as  aforesaid,  the  respondents  had  acted  con- 
trary to  law,  quashed  the  two  rates  subject  to  a 
case  for  the  opinion  of  the  court. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  Court  of  Quarter  Sessions  in  favour 
of  the  appellant  was  right,  then  the  order  of 
Quarter  Sessions  is  to  stand;  otherwise  such 
order  is  to  be  reversed. 

Foote,  Q.C.  (C.  8.  Garland  with  him)  for  the 
Langport  Diuinage  Board.  —  The  question  is 
whether  the  commissioners  are  bound  to  rate 
everybody  equaUy,  or  whether  they  can — as  they 
have  done  here--discriDiinate  by  dividing  people 
into  classes  according  to  the  benefit  derivea  from 
the  works.  There  are  dicta  in  the  cases  in  support 
of  both  views,  but  they  are  merely  obiter,  and 
the  point  has  uot  been  expres  ly  decided  either 
way.  The  earliest  statute  on  the  subject  is  the 
23  Hen.  8,  c.  5,  and  the  form  of  the  commission  is 
ffiv^i  in  sect  2.  The  words  are  not  very  definite, 
but  they  leave  a  large  discretion  to  the  commis- 
sioners, and  it  bas  been  decided  on  that  statute 
that  the  light  way  is  to  rate  according  to  the 
value  of  the  lands  or  tenements.  Coming  to  the 
authorities  there  are  three  or  four  cases  which  are 
relevant  from  my  point  of  view,  and  there  are 
some  which  are  against  me.  The  earliest  is  Bow 
v.  Smith  {9  Mod.  94),  in  which  an  assessment  was 
made  by  commissioners  of  sewers  on  all  lands 
*'  from  such  a  plaC'i  to  such  a  place  in  the  level," 
to  raise  money  for  a  new  sluice.  The  Lord  Chan- 
cellor said  the  assessment  was  wrong,  and  that 
"the  right  way  of  making  it  is  to  assess  the 
particular  lands,  according  to  the  dimmer  they  lie 
in,*'  thereby  scceptiug  the  principle  that  an 
assessment  which  did  not  proceed  oh  the  pro- 
portion of  the  benefit  could  not  be  sustained.  Jt 
may  be  doubtful  whether  we  can  support  that  to 
the  fullest  extent,  as  there  is  a  modem  case  which 
says  the  court  will  not  interfere.  Here,  however, 
the  commissioners  have  done  it,  and  the  court 
ought  not  to  interfere  to  say  they  had  no  juris- 
diction to  do  it.  In  Rex  v.  Commissioners  of 
Sewers  for  the  Tower  Hamlets  (9  B.  &  C.  517),  it 
was  held  that  the  commissioners  ought  to  make  a 
separate  rate  upon  each  level  for  the  sewers  in 
that  level,  and  not  one  equal  rate  upon  the  whole 
district  for  the  maintenance  of  all  tne  sewers.  In 
that  judgment  the  meaning  of  the  word  ''level" 
is  ficiven,  and  it  probably  UiCans  that  land  which 
is  about  the  same  heigut  above  or  below  high- 
water  mark  is  land  in  the  S4me  level.  The 
language  of  Lord  Tent-rden  in  that  case  is 
capable  of  the  construction  we  aresupporting — that 
is,  of  proportional  benefit.  The  Sewers  Act  1833 
(3  &  4  Will.  4,  c.  22),  s.  14,  was  the  sequence  of, 
and  was  passed  to  carry  out  the  principle  of.  that 
decision.  Then  came  the  case  of  Soady  v.  WHson 
(3  A.  &  E.  248),  where  Lord  Denman,  C.J.  in 
delivermg  the  judgment  of  the  court  said : 
*'  The  doctrine  laid  down  in  all  the  oases  is  uniform 


and  undisputed  It  rests  on  the  principle  that 
everyone  who^e  property  derives  benefit  from  the 
works  of  the  commissioners  may  be  assessed  to 
the  rates  they  impose."  The  case  which  ii 
strongest  in  my  favour  is  The  Metropolitan  Board 
of  Wttrics  V  The  Vauxhall  Bridge  Compamji 
(7  B.  &  B.  964;  29  L.  T.  Rep.  O.  S.  211),  and 
the  very  point  we  want  decided  in  this  case  the 
court  in  that  case  also  wanted  to  decide.  They 
did  not,  however,  decide  the  point,  but  they  gave 
their  opinion  upon  it  Lord  Campbell*  who  de- 
livered the  judgement  of  the  court,  said :  **  Prima 
faeiet  assessment  under  a  sewers  rate  must  hare 
regard  to  the  benefit  which  the  property  derives 
from  the  sewers,  and  property  which  derives  no 
benefit  from  the  sewers  is  not  liable  to  he 
assessed;"  and  again,  "This  seems  clearlj  to 
intiiuate  that,  in  rating,  the  benefit  derived  from 
the  sewers  by  the  property  rated  shall  still  be 
remded."  In  Beg.  v.  Head  (7  L.  T.  Kep.  706; 
3  B.  &  S.  419)  the  question  was  only  as  to 
temporary  user  of  land,  and  all  that  the  court 
decided  in  that  case  was  that  you  cannot  take 
into  account  a  benefit  ansing  from  temporary 
and  accidmtal  user  of  land ;  and  Crompton,  J. 
(3  B.  &  S.  at  p.  424)  there  explains  that  he  was 
only  present  during  part  of  the  argument  in  the 
VatuihaU  Bridge  case  (uhi  sup.),  and  that  he  never 
had  the  point  in  his  mind  as  to  o^uantum.  but  he 
understood  those  dicta  as  meaning  quimtum  of 
benefit,  and  not  merely  no  benefit*  and  he  refers 
to  the  case  again  in  his  judgment  at  p.  431. 
[Wbioht,  J. — Cockbum,  C.J.  seems  to  have 
adopted  all  that  was  said  by  Lord  Campbell  in 
the  VaiMhaU  Bridge  Ca^e;  speaking  uf  the 
doctrine  laid  down  in  C'^llis  on  Sewers,  that  pro- 
perty can  only  be  assessed  to  a  sewers  rate  if  it 
derives  benefit  from  the  sewer,  he  says:  "That 
doctrine  was  applied  by  this  court  in  the  Metro^ 
politan  Board  of  Works  v.  Vauxhall  Bridge 
Company  {ubi  sup.\  and  I  adopt  all  that  was 
there  said  bv  Lord  Campbell,  which  is  in  effect 
the  doctr  ne  laid  down  by  Callis  *' 1  The  next  case 
it  Pew  V.  Metropolitan  Board  of  Works  (12  L.  T. 
Rep.  140 ;  6  B.  &  S.  235),  in  which  the  considered 
ludgment  of  the  court  was  delivered  by  Black- 
bum,  J.,  who  there  referred  to  the  extra-judicial 
opinion  ffiven  in  the  case  of  The  Metropoliian 
Board  of  Works  v.  VatuEhall  Bridge  Company 
(uhi  8up.)f  and  who  said:  ** Though  we  are  not 
bound  by  the  opinion  expressed  in  the  Metmpolitan 
Board  of  Works  v.  Vauxhall  Bridge  Company 
(ubi  8up.)t  inasmuch  as  it  was  extra-judicial,  the 
resoect  we  feel  for  its  authority  makes  us  rHloctant 
to  aecide  in  opposition  to  it.  All  that  that  case 
decides  is  that  the  c  »mmissioners  of  sewers  are 
not  bound  to  make  the  assessment  in  this  waj ; 
but  it  does  not  decide  that,  if  they  do  make  t'^e 
assessment  as  they  have  done  here,  it  is  illegal. 
The  p^int  here  is  whether  it  is  le^tal  to  make  the 
assessment  in  this  way,  and  when  we  once  show 
the  general  power  to  make  it»  then  the  onu^  is  on 
the  other  side  to  show  that  there  is  an  illegal 
exercise  of  those  powers.  There  is  no  case  whicb 
decides  that  the  commissioners  cannot  make  this 
assessment  if  they  like  to  do  so ;  the  utmost  the 
cases  show  is  that  they  are  not  bound  to  make  it 
(He  also  referred  to  various  sections  of  theSomerset 
Drainage  Act  1877.) 

Robert  Wallace,  Q.C.  (Howland  RoherU  and 
F.  E.  WecUherly  with  him)  for  the  appellant— 
This  is  the  only  case  in  which  the  comuussioners 
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baire  taken  out  individual  ratepayer  and  dealt 
with  them  accordiog  t  >  individual  benefit.  There 
i»  no  case  which  supports  the  contention  of  the 
draimige  board  with«u  the  last  one  hundred  years. 
The  utmost  that  is  contended  for  on  behalf  of  the 
board  is  that  the  cases  maj  be  so  construed  that 
they  are  not  necessarily  hostile;  and  the  very 
case  on  which  reliance  is  placed,  that  of  8oady  v. 
Wilson  (u6i  sup,),  has  been  explained  in  the  later 
case  of  8t.  Katherine's  Dock  Company  v.  Higgs 
(5  L.  T.  Rep.  O.  S.  237 ;  10  Q.  B.  641).  where 
Patteson,  J.,  who  delivered  the  considered  judg- 
ment of  the  court,  said  (10  Q.  B.  at  p.  647): 
'*  The  case  of  8oady  v.  Wilson  {ubi  sup )  turned 
upon  the  degree  and  kind  of  benefit  which  a  party 
must  derive  in  order  to  make  him  liable  to  a 
sewers  rate."*  It,  turned  upon  that,  and  nut  upon 
the  relative  amount  of  benefit  which  an  indi- 
vidual ratepayer  might  derive  from  the  works. 
Undoubtedly  the  language  of  Lord  Campbell  in 
the  Vaitxhall  Bridge  case  {ubi  sup.),  where  he  savs 
that  regard  must  be  had  to  the  benefit  derived, 
was  capable  of  a  misconstruction;  but  thdt  cise 
has  beem  fully  explained  in  the  later  case  of  Beg. 
V.  Head  [ubi  sup.),  where  Grompton,  J.  says  (32 
L.  J.  118,  M.  G.)  that  the  question  of  benefit  was 
confined  to  the  district,  or  the  level,  and  had  no 
reference  to  the  amount  of  benefit  to  the  particular 
property  rated.  In  fact  in  all  these  cases  the  final 
decision  was  benefit  or  no  benefit.  Mr.  Lush,  in 
his  au-guoient  in  the  case  of  Pew  v.  Metropolitan 
Board  of  Works  {ubi  sup.),  said  that  the  opinion 
expressed  in  the  Vauxhall  Bridge  case  {jiln  sup.) 
was  wrong,  and  was  inconsistent  with  the  autho- 
rities, and  he  also  said  it  was  extra-judicial  and 
not  binding  on  the  court,  and  the  court  there,  with- 
out saying  that  that  extra  judicial  opinion  was 
wiong,  said  that  Mr.  Lushes  argument  must 
prevail.  The  question  was  ag^in  considered  in 
Griffiths  v.  Longdon  Drainage  Board  (25  L.  T. 
Eep.  126 ;  L.  Rep.  6  Q.  B.  738),  whei*e  Black- 
bom,  J.  says  that  the  *"  Sewera  Act  (32  Hen.  8, 
c.  5)  has  always  received  the  construction  that  the 
rate  is  to  be  levied  upon  those  who  are  benefited 
by  works  according  to  the  value  of  their  pro- 
perties." The  case  of  St.  Katherine's  Dock  Com- 
pony  V.  Higgs  {ubi  sup.)  shows  that  the  only  case 
upon  which  the  respondents  I'ely,  the  case  of 
Boady  v.  Wilson  (ubi  sup.),  has  been  explained  as 
meaning  *'  benefit,  or  no  benefit,'*  and  not  the 
degree  of  benefit  derived;  and  in  fact  all  these 
cases  show  that  the  quention  is  not  the  quantum 
of  benefit  received,  but  benefit  only. 

Foote,  Q.O.  in  reply. 

Wbioht,  J. — ^In  this  case  it  seems  to  me  that 
the  proposition  which  has  been  contended  for  on 
behalf  of  the  drainage  board  is  one  which,  if  it 
had  been  well  founded  in  law,  would  have  found 
authoritative  expression  in  cases  decided  a  long 
time  ago.  It  is  a  proposition  which  would  involve 
▼ery  great  interference  with  the  prima  fade  inci- 
dence of  rates  in  respect  of  private  interests.  It 
would  involve  complicated  inquiries  and  decisions 
as  to  the  extent  of  the  benefit  derived  by  one 
property  as  compared  with  another;  and  the 
diffictdcy  of  working  out  appeals  against  rates 
baaed  on  any  such  principle  would  be  almost 
insuperab'e.  I  can  hardly  think  that  any  such 
proposition  as  that  can  have  existed  without 
attention  having  be^'U  called  to  it,  and  without 
its  having  been  familiarly  known  to  the  great 


lawyers  who  have  been  engaged  in  cases  of  this 
kind.     I  can  see  no  one  clear  or  satisfactory 
authority  in  favour  of  such  a  contention.    The 
onlj  authority  that  seems  to  me  to  be  at  all 
senously  in  favour  of  it  is  the  VavMhall  Bridge 
case  {ubi  sup.).    There  an  opinion  was  expressed 
upon  this  matter.    Such  opmion  was  admittedly 
extra-judicial;   but  it  was  an  opinion  by  very 
ffreat  authorities  on  questions  of  this  kind.    It 
does  not,  however,  to  my  mind  carry  Mr.  Foote's 
contention  as  far  as  he  requires.    I,  for  my  own 
part,  should  have  doubted  whether  the  judges  in 
that  case  meant  to  say  more  than  that,  according 
to  the  established  law  of  sewers  commissioners, 
lands  could  only  be  rated  wbich  were  benefited  by 
the  sewerage  works  ;  and,  further,  it  seems  to  me 
that  whatever  was  daid  in  that  case  was  said  in 
relation  to  the  effect  of  a  special  Act,  which  pro- 
vided, amongst   other   things,  that   due   effect 
should  be  given  to  reductions  or  allowances  in 
relation  to  the  rates,  to  say  nothing  whatever  of 
specially  high    assessments  based  upon  special 
interests  and  the  exclusion  of  flo  idn.    Besides 
being  an  expression  of  opinion  extra-judicial,  and 
besides  being  ambiguous,  and  based  on  a  special 
Act,it  is  open  to  the  furtherobservation  that  in  the 
case  of  Pew  v.  The  Metropolitan  Board  of  Works 
{ubi  sup.),  decided  in  1865,  although  the  court 
expressed  the  view  that  the  judges,  in  what  tbey 
said  in  the  Vauxhall  Bridge  case  {ubi  sup.),  spoke 
in  the  sense  for  which  Mr.  Foote  contends,  yet 
they  did  also  express  the  view,  that  that  extra- 
judicial expression   of   opinion  in  the  VauxhaU 
case    was   one    which   did    not    represent    the 
Jaw  as  they — the  judges  in  the   case  of    Pew 
V.  The  Metropolitan  Board  of  Works  {ubi  sup.) — 
themselves  understood  the   law.    But,  in  defe- 
rence   to    the    authority   of    the    judges   who 
decided   the   Vauxhall   Bridge   case  {%S>i   sup.), 
they  did  not  expressly  overrule  it,  or  expressly 
say  that  they  disagreed  with  it,  because  they  had 
another  w<«y  of  getting  over  that  difficulty,  which 
other  way  they  adopted.    One  of  the  very  same 
judges — namely,  Blackburn,  J. — who  in  1865  inti- 
mated his  doubts  as  to  the  dictum  in  the  VauxhaU 
Bridge  case  {ubi  sup.),  and  who  had  his  attention 
called    to  the   matter  in  1871    in  the  case  of 
Griffiths  v.  The  Longdon  Drainage  Board  {ubi 
Bup.),  laid  down  the  law — obiter,  it  is  true — but 
stul  in  terms  inconsistent  with  the  contention  of 
the  drainage  board  in  this  case,  and  laid  it  down 
as  I  believe  it  should  have  been  always  under- 
stood, that  the  true  rule  is  that  in  the  case  of 
these  sewers  commissioners'  rates,  only  tho^e  who 
derive  benefit  within  the  particular  district  from 
the  works,  can  be  rated.     That  is  a  rule  very 
different  from  the  rule  for  which  this  drainage 
board  is  contending  in  this  case,  which  is  that 
within  the  district  the  commissioners  may  rate 
individual  properties  according  to  the  proportion 
in  which  they  derive  benefit  trom  the  works.    I 
come  to  the  conclusion,  therefore,  that  on  the 
authorities  the  contention  of  the  drainage  board 
fails,  partiularly  having  regard  to  the  fact  that 
in  the  case  of  Keg.  v.  Head  {ubi  sup.),  Grompton,  J. 
rather  goes  out  of  his  way  to  say  that  he  was  not 
a   party   to   that   extra-judicial   expression   of 
opinion,  and  Gockbur;fi,  (3.J.,  to  my  mind,  says 
that  all  he  meant  was  to  repeat  the  doctrine  of 
Gallis  on  sewers^  which  is  simply  that  no  person 
could   be  rated  for  these  rates  unless  he  gete 
benefit  from  the  works,  and  certainly  he  did  not 
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.  mean  to  eay  that  the  rate  is  to  be  aooording  to 
the  benefit.  Oallis  certainly  does  not  say  that 
the  land  is  to  be  rated  in  proportion  to  the 
benefit.  There  is  one  other  matter  to  which  I 
must  refer — namely,  sect.  14  of  the  Act  3  <&  4 
Will.  4,  c.  22,  passed  in  1833.  I  do  not  think 
that  it  gives  us  much  help  in  deciding  this  case, 
but  it  is  well  to  refer  to  it,  because  it  may  be 
that  the  commissioners,  whose  acts  are  in  question 
here,  would  wish  to  proceed  under  that  Act  if 
they  find  that  the  view  which  I  am  expressing 
in  the  present  case,  is  one  which  must  govern 
their  actions  apart  from  the  Act  o£  18^3.  I 
very  much  doubt  whether  it  is  competent  for 
them,  under  that  Act  of  Will.  4,  s.  14,  to  consti- 
tute special  districts  by  taking  out  individual 
properties  here  and  there,  and  making  some  of 
them — say  those  that  stand  fifty  feet  above  the 
marsh — into  a  special  district,  and  for  this  reason, 
that  if  we  look  at  sect.  14  at  all  closely,  we  tee 
that  it  is  directed  to  the  constitution  of  things 
that  were  well  known,  or  became  well  known  later, 
in  conuection  with  the  Sanitary  Acts — namely, 
the  constitution  of  what  are  called  special 
drainage  districts,  that  is  to  say,  districts  in 
which  the  local  expenditure  is  to  be  raised  for 
the  purpose  of  the  special  district  by  a  fund 
levied  and  expended  in  the  special  district.  I 
do  not  see  how  it  would  be  possible,  or  practi- 
cable, to  work  out  a  levy  and  expenditure  of 
moneys  for  sewerage  purposes  within  a  compli- 
cated and  artificial  disu'ict  composed  of  isolated 
properties  within  any  given  area,  separated  from 
each  other  by  other  properties  in  the  way  in  which 
it  would  be  necessary  to  do  it  if  any  benefit  wei*e 
to  be  obtained  by  adopting  and  applying  sect.  14 
of  the  Act  of  1833.  It  seems  to  me  that  it  is 
impossible  to  do  complete  justice  in  all  indi- 
vidual cases  in  this  matter;  and  that  all  that 
can  be  done  is  to  constitute  districts,  financial 
or  otherwise,  within  which  the  principle  can  be 
applied,  so  that  each  of  such  districts  derives 
more  or  less  benefit  from  the  operations  in 
question,  as  distingui^hed  fiom  dealing  with 
individual  cases.  I  think,  therefore,  that  the 
justices  in  quarter  Eessions  were  right  in  their 
decision. 

Darling,  J. — I  am  of  the  same  opinion.  I 
wish  to  say  that  in  giving  this  decision  we  are 
plainly  deciding  contrary  to  what  was  the  opinion 
of  the  court  in  the  Vauxhall  Bridge  case  {ubi 
sup.).  I  do  not  quite  agree  that  that  opinion 
is  ambiguous.  1  think  it  means  what  the 
drainage  board  has  here  contended  for,  and  I 
am  fortified  in  that  opinion  by  finding  that 
Orompton,  J.,  when  he  came  to  consider  the 
matter,  found  he  was  wrong  in  the  doctrine  to 
which  he  appeared  to  have  given  his  assent,  and 
did  his  bcbt  to  withdraw  from  any  responsbility 
for  that  judgment  by  saying  he  had  Lut  been  in 
court  all  the  time.  But  that  case  is  hardly 
binding,  and  it  cannot  be  binding  in  fact  upon 
this  court,  because  the  opinion  there  expressed  is 
admitted  to  be  extra-judicial,  so  far  as  that  par- 
ticular point  is  concerned.  The  same  remark, 
however,  applies,  it  appears  to  me,  to  tbe  observa- 
tions of  Blackburn,  J.,  in  Griffiths  v  The  Longdon 
Drainage  Board  {ubi  swp.),  where  he  says  (L.  Kep. 
6  Q.  B.  at  p.  742) :  "  But  these  objections  seem 
to  me  quite  untenable,  for  the  Sewers  Act  (32 
Hen.  8,  c.  5)  has  always  received  the  construction 
that  the  rate  is  to  be  levied  upon  those  who  are  , 


benefited  by  works  according  to  the  value  of  their 
properties."  I  think  that  there  Blackburn,  J. 
was  saying  what  was  not  necessary  to  the  deci- 
sion of  that  p  u'ticular  case,  which  turns  upon  other 
points  altogether,  and  that  the  VauxhM  Bridge 
case  (ubi  sup.)  is  not  therefore  disposed  of  hj  a 
judgment  of  a  court  of  adequate  jurisdiction,  aa 
was  c>  -ntended,  and  as  would  have  been  tbe  case 
if  those  remarks  of  Blackburn,  J.  had  been  neces- 
sary to  the  decision  of  Griffiths  v.  The  Longdon 
Drainage  Board  (ubi  sup.).  What  weighs  with 
me  very  much  is  that,  so  far  as  one  can  see,  the 
principle  which  I  take  it  was  laid  down  in  the 
Vauxhall  Bridge  case  {ubi  sup.)  was  not  commonlj 
acted  upon  before  that  time,  and  has  cot  been 
commonly  acted  upon  since.  No  one  seems  to 
have  understood  it  before  it  was  mef^tioned  in  the 
Vauxhall  Bridge  case  at  all  events,  and  one  caa 
very  well  see  that  to  act  upon  it  would  be  a  very 
difficult  matter,  and  would  give  rise  to  tbe 
greatest  complications.  Taking  this  particular 
case,  if  you  rate  land  on  the  basis  of  what  is  the 
benefit  which  the  particular  patch  of  land  derives 
from  the  drainage,  you  would  have  to  consider, 
amongst  other  things,  what  kind  of  crop  jon 
want  to  grow  there,  as  some  crops  might  reqi>ire 
a  great  deal  of  water,  while  other  crops  would 
require  very  little,  and  the  difficulties  would  be 
increased  if  you  had  to  inquire  how  much  a  par- 
ticular acre,  or  half  an  acre,  might  be  benefired 
by  the  di'ainage  works.  Therefore,  I  am  content 
to  leave  the  law  as  I  find  it,  saying  that  the 
Vauxhall  Bridge  case  {ubi  sup.)  is  not  binding 
upon  this  court. 

Order  of  Quarter  Sessions  affirmed  with  costs. 
Leave  to  appeal. 

Solicitors  for  the  appellant,  Geare,  Son,  and 
Peasf*,  f«>r  HiU  and  Son,  Langport. 

Solicitor  for  the  Langport  Board,  Louch,  for 
Louch  and  Pooler  Langport. 


March  2  and  3,  1898. 

(Before  Geantham  and  Wbight,  JJ.) 

Reg.  on  the  prosecution  of  Westacott  v. 

Stewart,  (o) 

County  council — Election  of  councillors — Death  of 
candidate  after  nomination  and  before  pvU-- 
Duty  of  returning  officer — Countermand  of  poU 
— Power  of  court  to  fix  day  of  election — Muni- 
cipal Corporations  Act  1882  (45  &  46  Viet. 
c.  50),  ss.  58,  70--Ballot  Act  1872  (35  &  36  Vict, 
c.  33),  s.  1. 

Sect.  58  of  the  Municipal  Corporations  Act  1882 
incorporates,  and  applies  to  m^unidpal  and 
county  council  elections,  the  provision  in  sect.  1^ 
of  the  Ballot  Act  1872,  as  to  the  countermand  of 
the  poll  by  the  returning  officer  upon  being  satU- 
fied  of  the  death  of  a  nominated  cnndidcie  after 
the  nomination  and  before  the  poll ;  and  conse- 
quently,  if  in  the  case  of  a  county  cowncti 
election,  the  returning  offi^ier  receive  notice  of  the 
death  of  one  of  the  candidates  after  the  day  of 
nomination  and  before  the  day  fixed  for  the  poU, 
his  duty  is  to  countermand  notice  of  the  poll,  and 
in  such  a  case  the  court  hcLS  power,  on  the  appli- 
cation of  the  returning  officer,  to  fix  a  day  for 
the  election,  and  to  grant  a  mandamus  to  him  to 

{a)  Beported  by  W.  W.  Orb,  Esq.,  BMilatei^ai-lAW. 


MAGISTRATES'    CASES. 


453 


Q.B.  Div.] 


Beg.  on  the  prosecution  of  Wbstacott  v.  Stewart. 


[Q.B.  Div. 


hold  the  election  on  the  day  so  appointed  by  the 
court. 

Application  for  a  prerogative  writ  of  mandamue. 

The  application  was  made  in  the  matter  of  the 
election  of  county  councillors  for  the  Central 
Hackney  Division  of  the  administrative  county 
of  London,  on  behalf  of  Mr.  Thomas  B.  Westa^ 
cott,  who  was  one  of  the  candidates  at  the  said 
election,  and  the  application  was  made  against 
the  respondent,  who  was  the  returning  officer  for 
the  division. 

The  facts  were  these : — 

On  Wednesday,  the  2drd  Feb.  1898,  the  day 
fixed  for  the  nomination  of  candidates  for  the 
office  of  county  councillor  for  the  Central  Hackney 
Division,  four  candidates  were  nominated  for  two 
seats,  Mr.  Westacott,  the  applicant  for  the  present 
rule,  being  one  of  the  candidates  so  nominated ; 
and  the  poll  was  fixed  to  take  place  on  Thursday, 
the  3rd  March  1898. 

After  such  nomination,  and  on  the  26th  Feb., 
one  of  the  nominated  candidates  died ;  and  on 
the  Ist  March  a  letter  was  written  by  Mr.  Westa. 
er>tt,  the  colleague  of  the  candidate  who  had  died, 
to  the  respondent,  the  returning  officer,  acquaint- 
ing him  of  the  death  of  his  colleague  and  inclosing 
a  certificate  of  such  death,  and  requiring  the 
retarnio^  officer  to  countermand  the  notice  of  the 
poU,  which  bad  been  fixed  for  the  3rd  March,  and 
10  commence  the  proceedings  afresh,  in  accord- 
ance with  the  provisions  of  sect.  1  of  the  Ballot 
Act  1872. 

The  returning  officer  replied  that  he  had  no 
alternative  but  to  decline  to  comply  with  the 
request,  at  the  same  time  stating  that  the  name 
uf  the  deceased  candidate  would  not  appear  on 
the  ballot  papers.  The  returning  officer  and  his 
deputy  were  requested  to  countermand  notice  of 
the  p  11  in  accordance  with  the  provisions  of 
sect.  1  of  the  Ballot  Act,  but  they  refused  to 
comply  with  the  request,  and  intimated  that  the 
election  would  proceed  on  the  3rd  March,  as 
already  fixed. 

On  the  let  March  a  writ  was  issued  by  Mr.  West- 
acott,  claiming  an  **  injunction  restraining  the 
defendant  (the  returning  officer)  and  his  deputy 
from  proceeding  with  the  election  of  county  coun- 
cillors for  the  Central  Hackney  Division  of  the 
administrative  county  of  London  on  the  3rd  of 
March  1898 ;  *'  and  on  the  same  d  iy  an  ex  parte 
application  'was  made  to  Grantham,  J.,  at 
chambers,  for  an  injunction  in  the  terms  of  the 
writ. 

The  learned  judge,  being  doubtful  as  to  the 
proper  form  in  which  to  bring  the  matter  before 
the  court,  referred  the  case  to  a  divisional  court 
to  be  constituted  for  the  following  oay,  and  on 
the  2nd  March,  when  the  application  for  an  in- 
junction was  made  to  the  court,  counsel  for  the 
applicant  expressed  the  view  that  the  proper  form 
of  procedure  was  not  by  an  action  claiming  an 
injunction,  but  by  a  prerogative  writ  of  inandamiLe 
to  the  returning  officer  directing  him  to  counter- 
mand notice  of  the  poll.  The  court  adopted  the 
view  that  the  proceeding  by  action  was  wrong, 
and  that  the  proper  procedure  was  bv  an  appli- 
cation for  a  prerogative  writ  of  mandamus^  and 
no  objection  having  been  raised  oo  behalf  of  the 
respondent,  this  application  was  treated  as  an 
application  for  a  writ  of  mandamus,  and  a  rule 
nin  was  granted  returnable  at  once. 


The  Municipal  Corporations  Act  1882  (45  &  46 
Yict.  c.  50),  after  providing  in  sects.  55  and  56  for 
the  nomination  of  candidates  for  the  office  of 
councillor,  provides  : 

Seot.  58. — (1.)  If  an  election  of  oonnoillors  is  con- 
tested,  the  poll  shall,  as  far  as  oiroamstAnoes  admit,  be 
oondocted  as  the  poll  at  a  oontet-ted  parliamentary  elec- 
tion is  by  the  Ballot  Act  1872  directed  to  be  oondaoted, 
and,  Bubjeot  to  the  modifioations  expreased,  in  part  III. 
of  the  third  achedole,  and  to  the  other  provisions  of 
this  Act,  the  provisions  of  the  Ballot  Act  1872,  relating 
to  a  poll  at  a  parliamentary  election  (indading  the  pro- 
visions relating  to  the  duties  of  the  returning  officer 
after  the  close  of  the  poll),  shall  apply  to  a  poll  at  an 
election  of  connoillors. 

Seot.  70. — (1.)  If  a  municipal  election  ia  not  held  on 
the  appointed  day  or  within  the  appointed  time,  it  may 
be  held  on  the  day  next  after  that  day  or  the  expiration 
of  that  time.  (2  )  If  a  manioipal  election  is  not  held  on 
the  appointed  day  or  within  the  appointed  time,  or  on 
the  day  next  after  that  day  or  the  expiration  of  that 
time,  or  becomes  void,  the  manioipal  corporation  shall 
not  thereby  be  dissolved,  or  be  disabled  from  electing, 
but  the  High  Court  may,  on  motion,  grant  a  mandamus 
for  the  election  to  be  held  on  a  day  appointed  by  the 
oourt.  (3.)  Thereupon  public  notice  of  the  election 
shall,  by  such  person  as  the  oonrt  directs,  be  fixed  on 
the  town  hall,  and  shall  be  kept  so  fixed  for  at  least  six 
days  before  the  day  appointed  for  the  election ;  and  in 
all  other  respects  the  election  shall  be  conducted  as 
directed  by  this  Act  respecting  ordinary  elections. 

The  Ballot  Act  1872  (35  &  38  Vict.  c.  33) 
provides : 

Seot.  1.  A  candidate  for  election  to  serve  in  Parlia- 
ment for  a  county  or  borough  shall  be  nominated  in 
writing.     .     .     . 

If  at  the  expiration  of  one  honr  after  the  time 
appointed  for  tiie  election  .  .  .  more  candidates 
stand  nominated  than  there  are  vacancies  to  be  filled  up, 
the  returning  officer  shall  adjonm  the  election  and  shall 
take  a  poll  in  manner  in  this  Act  mentioned. 

If  after  the  adjonmment  of  an  election  by  the  return- 
ing officer  for  the  purpose  of  taking  a  poll,  one  of  the  can- 
didates nominated  shall  die  before  the  poll  has  com- 
menced,  the  returning  officer  shall,  upon  being  satisfied 
of  the  fact  of  such  death,  conntermand  notice  of  the 
poll,  and  all  the  proceedings  with  reference  to  the  elec- 
tion shall  be  commenced  afresh  in  all  respects  as  if  the 
writ  had  been  received  by  the  returning  officer  on  the 
day  on  which  proof  was  given  to  him  of  such  death ; 
provided  that  no  fresh  nomination  shall  be  necessary  in 
the  case  of  a  candidate  who  stood  nominated  at  the  time 
of  the  countermand  of  the  poll. 

Dickens,  Q.C.  (fif.  ff.  Bay  with  him)  in  support 
of  the  application. — The  first  point  is  that  county 
councillors  under  the  Local  Government  Act 
1888  are  elected  in  the  same  way  as  councillors 
for  municipal  boroughs  are  elected  under  the 
Municipal  Corporations  Act  1882.  The  question 
turns  on  sect.  58  of  the  Municipal  Corporations 
Act  1882.  Sects.  55  and  56  deal  with  the  ques- 
tion of  nomination — that  is,  of  nomination  apart 
from  the  poll.  Then  sect.  58  deals  with  the  mode 
of  condacting  the  poll,  and  the  question  is  as  to 
the  effect  of  sect.  58,  when  taken  in  conjunction 
with  seot.  1  of  the  Ballot  Act  1872,  which  has 
reference  to  parliamentary  elections  and  the  pro- 
cedure at  such  elections.  The  first  three  para- 
graphs of  sect.  1  relate  to  nominations,  and  the 
second  paragraph  provides  for  the  adjournment 
by  the  returning  officer  of  the  election  for  the 
purpose  of  taking  a  poll  in  case  there  are  more 
candidates  than  vacancies.  Then  the  fourth  para* 


451 


MAGISTRATES'   CASES. 


Q.B.  Div.] 


Bbo.  on  the  pro^ec1ItioII  of  Wbstlcott  v.  Stewabt. 


[Q.B.  DiT. 


graph  provides  for  the  case  where  one  of  the 
nominated  candidates  dies  before  the  commence- 
ment of  the  poll ;  and  sect.  2  describes  how  the 
I>oll  is  to  be  taken.  As  far  as  I  understand  the 
conteotion  for  the  respondent,  it  is  that  sect.  58 
of  the  Municipal  Corporations  Act  incorporates 
the  provisioDS  of  sect.  2  of  the  BaUot  Act,  as 
to  the  mode  of  taking  the  poll,  but  does  not 
incorporate  the  provisions  of  sect.  1  of  that 
Act,  which  deal  with  the  postponement  of  the 
poll.  We  submit  that  sect.  58  incorporates  the 
provisions  of  sect.  1  of  the  Ballot  Act,  which 
I'elate  to  the  postponement  of  the  poll.  Sect.  58 
says  that  the  poll  shall  be  conducted,  as  far  as 
circamstances  admit,  as  a  poll  at  a  contested 
parliamentary  election  under  the  Ballot  Aot,  and 
the  provisions  of  that  Act  relating  to  a  poll  at  a 
parliamentary  election  shall  apply  to  a  poll  at  an 
election  of  councillors.  The  provision  m  sect.  1, 
a*4  to  the  death  of  a  candidate  after  nomination 
is  a  provision  relating  to  a  poll  at  a  parliamentary 
election.  It  is  a  provision  that  has  nothing  to  do 
with  the  nomination ;  bat  it  is  something  to  be 
doue  after  the  nomination  is  completed.  A^ter 
the  nomination  a  day  has  to  be  fixed  for  the  poll, 
then  in  ease  of  the  death  of  a  candidate  the  notice 
of  the  poll — which  has  nothing  to  do  with  the  nomi- 
nation— has  to  be  countermanded.  Whf  n  sect.  58, 
therefore,  incorporates  the  provisions  relating  to 
the  poll  it  necrssarily  incorporates  this  provision  in 
the  Ballot  Act  as  to  countermanding  the  notice  of 
the  poll  in  case  of  the  death  of  a  candidate.  If  this 
contention  be  not  right,  then,  as  four  candidates 
have  been  nominated,  the  poll  must  be  for  four, 
and  the  returning  officer  would  have  no  power  to 
eliminate  the  name  of  the  dead  man,  as  he  said 
in  his  lettei*  he  would  do,  as  by  rule  22  of  the 
Ballot  Act,  "  every  ballot  paper  shall  contain  a 
list  of  the  candidates  described  as  in  their  nomi- 
tion  papers."  [Weight,  J. — If  that  is  not  so, 
then  there  is  no  provision  in  the  case  of  a 
horough  providing  for  the  death  of  a  candi- 
date after  noaiination.]  There  would  be  none, 
although  it  was  intended  that  the  election  of 
cooncillora  should  be  carried  out  —  so  far  as 
related  to  polls — in  the  fame  way  as  in  parlia- 
mentary electioQS  under  the  Ballot  Act,  and  it 
i'annot  be  that  the  provisions  as  to  the  poll 
itself  should  be  incorporated,  but  ihat  the  pro- 
visions as  to  the  countermand  of  the  poll  should 
not  be  incorporated. 

Mcicmorrati,  Q.G.  (ST.  Avory  with  him),  for  the 
returning  officer. — Sect.  1  of  the  Ballot  Act  is  a 
section  which  of  necessity  cannot  apply  to  a 
mubicipal  election.  There  is  this  important  dif- 
ference between  a  parliamentary  and  a  municipal 
election.  Jn  the  case  of  a  parliamentary  election, 
when  the  writ  is  ipsued  it  goes  to  the  returning 
officer.  Then  he  fixes,  himself,  the  day  of  election 
— that  is,  the  day  on  which  he  will  receive  nomi- 
nations. He  attends  on  that  day,  and  if  there 
are  more  candidates  than  there  are  vacancies,  he 
adjourns  the  election,  and  himself  fixes  the  day 
on  which  the  poll  shall  be  taken.  In  the  case  of 
a  municipal  or  county  council  election  the  pro- 
cedare  is  wholly  different.  The  returning  officer 
does  not  fix  the  day  of  nomination;  he  dues  not 
fix  the  day  of  the  poll  except  in  the  case  of  a 
«asual  vacancy.  That  is  done  by  the  county 
council,  who  say  that  the  election  of  county  coun- 
cillors for  the  entire  county  shall  be  held  on  a 
certain  fixed  day  and  accordingly  in  this  case  the 


County  Council  of  London,  by  resolution,  fixed  the 
day  of  election,  that  is  the  day  of  the  poll,  for  the 
3rd  March  for  the  whole  county.  The  power  of 
the  county  council  to  fix  the  day  of  the  elfCtioni 
for  the  whole  county  is  given  by  sect.  1  of  the 
County  Councils  (Elections)  Act  1891  (54  &  55 
Yict.  c.  68).  The  returning  officer,  therefore,  has 
no  voice  in  fixing  the  day  for  the  poll,  or  the  day 
f(»r  the  nomination,  because  as  soon  as  the  day  U 
appointed  for  the  holding  of  the  election,  the 
returning  officer's  duties  aie  fixed  by  the  statute. 
Nine  days  at  least  before  the  date  fixed  he  has  to 
give  notice  of  the  election  (sect.  54),  and  seven 
dayA  at  least  before  the  day  of  election  the  nomi- 
nation papers  have  to  be  delivered :  (rule  7,  part  3. 
schedule  2).  It  is  impossible  that  the  last  para- 
graph of  sect.  1  of  tbe  Ballot  Act  can  apply  to 
sucn  a  state  of  things.  Sect.  I  is  not  incorpo- 
rated ;  it  is  sect.  2,  as  to  the  mode  of  taking  tbe 
poll,  that  is  incorporated.  Tbe  case  is  a  conn 
omissus  in  the  Act.  In  the  case  of  a  parliamentary 
election  it  is  contemplated  that  there  will  probably 
be  a  contest  between  the  represeutatives  of  the 
two  great  political  parties  in  the  state,  and  Par- 
liament thought  that  it  would  not  be  a  right 
thing,  in  the  case  of  the  death  of  the  repreaeo- 
tative  of  one  of  those  parties,  to  allow  the  otb^r 
to  be  returned  unopposed,  and  henoe  there  is  this 
provision  at  the  end  of  sect.  1  of  the  Ballot  Act 
That  princip  e  can  have  no  real  application  in  tbe 
case  of  a  municipal  election,  and  therefore  there 
is  not  the  same  reason  for  the  provision  as  to  the 
death  of  a  candidate.  Again,  the  language  of  the 
paragraph  canuot  possibly  apply  here ;  the  section 
speaks  of  an  adjournment  of  the  election  for  the 
purpose  of  taking  the  poll.  Here  of  necessity  there 
can  be  no  adjournment  for  the  purpose  of  takbg 
the  poll,  and  the  returning  officer  has  nothing  to 
do  with  any  adjournment.  Then  the  section 
speaks  of  the  day  on  which  the  writ  is  received 
by  the  returning  officer ;  but  hero  there  is  no 
writ  and  cannot  be  a  writ,  and  nothing  can  be 
read  into  the  section  as  corresponding  to  the  day 
on  which  the  writ  is  received  in  a  parliamentary 
election.  Even  if  there  were  a  day  on  which  the 
writ  is  received,  who  is  to  fix  the  day,  and  who  is  to 
appoint  the  day  for  the  adjoumf^d  poll  ?  Not  the 
returning  officer,  as  he  has  nothing  to  do  with  it 
These  difficulties  show  that  sect  1  of  the  Baliot 
Act  is  inapplicable  in  a  municipal  election.  If 
the  returning  officer  could  countermand  the  noil, 
and  it  were  countermanded  and  an  election  subse- 
quently held,  then  the  constituents  would  be  diffe- 
rent, l>ecause  at  a  general  election  for  the  county 
a  voter  can  only  vote  in  one  constituency,  whereas 
at  a  bye- election  voters  might  be  able  to  vote  in 
that  division  who  could  not  have  voted  in  it  at  a 
general  election  by  reason  of  the  fact  of  their 
having  voted  in  another  division.  In  case  there 
were  no  election  at  all,  whether  from  the  death 
of  the  candidates  or  otherwise,  then  sect  70 
would  apply,  and  there  would  be  a  bye-election, 
the  date  of  which  would  be  fixed,  not  by  the 
county  council,  but  by  the  court  under  sect  70. 
Whethf-r  this  is  a  casus  omissus,  or  whether  the 
omission  was  intentional,  the  duty  of  the  return- 
ing officer  plainly  is  that  he  must  continue  to  hold 
the  election  notwithstanding  the  death  of  one  of 
the  candidates. 

Dickens,  Q.C.  in  reply. — The  words  in  sect  58 
"  the  poll  shall, '  as  far  as  circumstances  admit,'  ^ 
conducted,  &c./'  are  wide  enough  to  introduce  the 
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n^oessarr  Tariations  so  as  to  adapt  the  words  of 
sect.  I  of  the  Ballot  Act  to  the  present  state  of 
tbinffs  in  a  municipal  election.  With  re^rd  to 
the  da^e  of  the  writ,  taking  it  "  as  far  as  circum- 
stances admit,"  there  is  no  difficulty  in  holding 
that  what  would  correspond  with  the  date  of  the 
writ  in  a  parliamentary  election,  would  be  the 
date  on  which  the  ct^unty  council  gave  notice  to 
the  returning  offiiser  to  hold  the  election.  Then 
with  regard  to  the  date  of  the  election  itself,  if 
the  vacancy  were  not  a  casual  vacancy,  it  would 
oome  within  the  category  of  sect.  70,  as  already 
pointed  out;  and  if  the  election  in  this  case  wei*e 
not  held  on  the  appointed  day,  then  the  High  Court 
may,  under  sect.  70,  upon  motion,  grant  a  man' 
damns  for  holding  the  election.  Why  cannot 
that  be  done  hereP  That  course  would  meet 
every  difficulty  in  this  particular  case,  though  it 
u  not  necessary  for  me  to  make  that  application, 
as  our  application  now  is  merely  to  countermand 
notice  of  the  poll. 

GsANTHAM,  J.  —  This  matter  is  decidedly 
complicated,  and  perhaps  may  not  have  been 
thought  of  by  the  Legislature,  but  we  both 
think  that  tbe  best  view  to  take  of  it  is  to 
hold  that  the  fourth  paragraph  of  the  first 
section  of  the  Ballot  Act  1872,  is  to  be  in- 
corporated with  sect.  58  of  the  Municipal  Cor- 
porations Act  1882.  With  regard  to  that 
lonrth  sub-section  there  is  no  difficulty  at  all  -in 
holding  that  it  is  clearly  within  the  language 
of  sect.  58,  namely,  that  it  is  somethiug  m 
reference  to  tbe  taking  of  a  poll.  The  death 
of  one  of  the  candidates,  who  otherwise  ought 
to  appear  on  the  poU-sheet  which  is  presented 
to  the  people  who  have  to  determine  whether 
they  should  vut-t  or  not,  is  clearlv  something 
which  relates  to  the  taking  of  the  poll.  It 
goes  without  saying  that  it  would  be  incoo- 
renient  and  confusmg  to  have  the  names  of 
four  candidates  on  the  polling  card  for  the 
electors  to  vote  for,  one  of  wnom  was  dead. 
I  thiok  that  is  one  of  the  main  reasons  really 
to  show  that  tbe  view  we  are  taking  is  the 
correct  one.  In  answer  to  that  the  main  argu- 
loent  rttlied  on  for  the  r^sp  mdent  was  that  the 
Legislature  in  parliamentary  elections  considered 
that  th**y  were  dealing  with  the  two  great  political 
parties  in  the  State,  and  as  it  was  supposed  one 
candidate  represented  one  party  and  the  other 
fsodidate  the  other  party,  therefore  it  was  neces- 
saiy  that  some  provision  should  be  given  that  one 
party  should  not-,  as  it  were,  snatch  an  advantage 
over  the  other  by  the  sudden  death  of  one  of  the 
candidates.  I  cannot  agree  with  that  view,  because 
if  there  is  to  be  an  election  for  these  county 
(councils  it  is  to  be  supposed  that  therd  will  be  a 
contest,  and  that  there  will  be  parties  standing 
before  the  constituency  representing  different 
^iewB.  It  is  quite  immaterial  whether  the  politics 
we  parliamentary  politics,  or  whether  they  are 
iniuutfipal  politics,  as  the  candidates  are  rt* pre- 
ttrnting  two  distinct  viewd,  and  it  would  be  jast 
S8  unfair  in  the  case  of  a  municipal  election  that 
one  party  should  be  able  to  snatch  an  unexpected 
i^vantage  over  the  other,  as  in  the  case  of  a 
parliamentary  election.  Therefore  that  argu- 
Qient,  which  was  the  main  arr^ment  for  the 
respondent,  has  no  weight  with  me  whatever.  The 
next  argument,  which  I  admit  was  a  technical 
one,  had  some  weight  with  me,  therefore  I  was 
bkolined  at  first  to  think  there  were  difficulties  in 


the  way,  and  that  we  should  not  be  able  to  over- 
come them.  But  I  am  bound  to  say  that  I  think 
that  argument  is  answered  by  the  words  in  sect.  5^ 
that  the  provisions  as  to  the  poll  contained  in 
the  Ballot  Act  are  to  be  incorporated  "  as  far  as 
circumstances  admit,"  and  also  by  the  provis'on 
in  sect.  70,  to  which  our  attention  has  been  drawn, 
under  which  it  is  quite  clf-ar  there  is  power  to 
come  to  this  court  and  have  a  day  fixed  for  the 
election.  Therefore,  in  our  judgment,  not  the 
injunction,  but  the  prerogative  writ  of  mandamus 
should  issue,  and  I  think  that  is  the  best  form, 
the  county  council  having  very  properly  agreed 
to  do  whatever  we  thought  best  under  the  circum- 
stances. We  think  that  the  writ  of  mandamus 
should  go,  and  that  the  election  therefore  should 
be  stayed. 

Wbight,  J. — The  first  questim  here  is  as  to 
the  form  of  the  order.  It  seems  to  me  to  be 
plain  that  an  injunction  is  not  the  proper  form  of 
order  here.  A  candidate  has  no  action — so  far  as 
I  can  see — against  the  returning  officer,  or  against 
the  other  candidates  to  obtain  an  injunction 
in  an  action.  Then  the  two  alternatives  that 
remain  are :  that  we  should  decline  to  interfere 
and  let  the  election  ^  on,  in  which  case  this 
question  might  be  raised  on  petition  and  that 
would  be  obviously  very  inconvenient,  and,  if  it 
can  be  avoided,  very  undesirable.  If  there  were 
a  petition  and  it  succeeded  there  would  be  a  post- 
poned election,  subject  to  all  the  inconveniences 
which  have  been  suggested  in  reUtion  to  tbe 
delayed  poU  with  regard  to  the  present  case.  If 
the  petition  failed  a  great  deal  of  expense  would 
have  be*^n  incurred  uselessly  in  arriving  at  the 
same  result  as  we  are  now  arriving  at.  The 
second  alternative  is  that  we  should  grant  this 
mandamus.  As  to  the  ma/ndamvs,  which  is  the 
remaining  remedy,  it  seems  to  me  that  that  is 
the  best  remedy  and  the  proper  remedy,  there 
being  no  other*equally  convenient  one,  if  the  con- 
struction which  we  ought  to  put  on  the  section 
justifies  it.  On  that  point  it  seems  to  me  im- 
portant that  sect.  58  of  the  Municipal  Corporations 
Act  1882,  on  which  this  question  turns,  does  not 
simply  enact  that  the  provisions  of  the  Ballot 
Act  relating  to  polling  ac  elections  should  apply. 
It  does  enact  that,  but  it  previously  enacts  some- 
thing much  wider  than  that,  because  it  says :  *'  If 
an  Section  of  councillors  is  contested,  the  poll 
shall,  as  far  as  circumstances  admit,  be  conducted 
as  the  poll  at  a  contested  parliamentary  election, 
is  by  the  Ballot  Act  1872  directed  to  be  con- 
ducted." I  agree  with  my  learned  brother  that 
the  countermanding  of  the  poll  is  not  a  ]part  of 
the  nomination  at  all.  The  nomination  is  con- 
cluded before  that  happens.  It  does  not  even  at 
all  belong  to  the  nomination;  it  does  belong 
either  to  the  poll  itself,  or  to  some  intermediate 
stage.  It  seems  to  me  to  be  part  of  the  words, 
and  to  come  within  ther  words,  **  the  poll  shall  be 
condacted,"  &c.,  and  I  sgree  that  the  postpone- 
ment of  the  poll  is  part  of  the  conduct  oi  the 
poll,  and  if  so  we  ought  to  hold  that  the  last  part 
of  sect.  1  of  the  Ballot  Act  1872  applies,  if  we 
ean  do  so.  I  was  very  much  impressed  with  the 
argument  for  the  respondent  that  we  could  not 
do  so ;  but,  if  we  could  not  apply  the  words  of 
that  section,  I  should  have  thought  that  we  had 
no  choice  in  the  matter,  and  must  have  left  it  for 
an  election  petition.  I  think  the  suggestion  of 
Mr.  Dickens  is  correct,  that  having  regard  to  the 
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woixls  of  sect.  58  of  the  Municipal  Corporations 
Act,  namely,  "  as  far  as  circumstances  admit,*' 
we  may  construe  the  words,  "  as  if  the  writ  had 
been  received  by  the  returning  officer  on  the 
day  on  which  proof  was  ^iven  to  him  of  such 
death,"  as  being  for  the  purpose  of  a  county 
council  election  converted  into  "  as  if  the  county 
council  had  given  notice  on  that  day  to  the 
returning  officer  to  hold  an  election."  If  we 
can  place  that  construction  upon  the  section 
I  think  we  ought  to  do  so,  and  it  seems  to  me 
that  construction  may  be  placed  upon  it.  I 
tbink  therefore  that  the  statutory  provision  is 
applicable  in  this  case,  and  that  the  mandamus 
oaght  to  go. 

Bule  absolute  for  a  peremptory  writ  of  manda- 
mus to  the  returning  officer  commanding  him 
to  countermand  notice  of  the  poll. 

March  3. — (Before  Wbight  and  Dabling,  JJ.) 

Mcumiorran,  Q.C.  for  the  returning  officer. — As 
the  returning  officer  has  been  ordered  to  counter- 
mand the  notice  of  the  poll  which  was  fixed  for 
to-day,  the  only  course  open  to  him  is  to  come  to 
this  court  under  sect.  70  of  the  Municipal  Corpo- 
rations Act  1882,  for  the  date  to  be  fixed  for 
holding  the  election.  The  county  council  have 
now  no  power  to  fix  the  date  of  this  election,  and 
as  the  election  is  not  being  held  to-day,  and  can- 
not  under  the  order  be  held  to-morrow,  it  is 
necessary  to  come  to  this  court,  under  sect.  70, 
that  the  day  may  be  fixed  by  the  court,  and  for 
an  order  for  a  m^andamus  to  the  returning  officer 
to  hold  the  election  on  the  day  so  appointed  by 
the  court.  Although  none  of  tne  existing  candi- 
dates are  represented  here  to-day,  they  have  all 
been  communicated  with  and  they  do  not  object, 
and  I  am  authorised  to  state  on  their  behalf  that 
they  will  do  exactly  what  the  court  thinks  best 
and  no  other  objection  is  made.  •We  therefore 
ask  that  the  election  be  fixed  for  the  14th  March, 
as  it  is  very  important  that  the  election  should 
be  over  and  the  council  be  complete,  if  possible, 
on  the  day  fixed  for  the  first  meeting  of  the 
council,  which  is  the  15th  March.  It  cannot  be 
held  earlier  than  the  I4th,  as  the  returning  officer 
has  to  give  nine  clear  days  notice  of  the  election. 
The  applicant  for  the  mandamus  in  this  instance 
is  the  returning  officer  himself. 

Wbight,  J. — I  thiuk  the  order  may  be  made 
under  the  section.  We  will  order  that  the  return- 
ing officer  do  hold  the  election  for  that  division, 
and  that  the  day  fixed  for  the  election  be  the  14th 
March.  I  should  like  to  say  that  it  seems  to  me 
that  the  returning  officer — who  I  suppose  in  some 
way  represents  the  county  council — has  done 
nothing  that  it  was  not  absolutely  his  duty  to  do, 
and  has  placed  no  difficulty  in  the  way  of  ascer- 
taining what  strictly  was  the  proper  course  to  be 
adopted,  but  has  done  everything  he  could  in  the 

™^     ^'  Order  accordingly. 

Solicitors  for  the  applicant,  Grover,  Humphreys, 
and  Son. 

Solicitor  for  the  returning  officer,  W.  A.  Blax- 
land 


Friday,  March  4, 1898. 
(Before  Wbight  and  Dabling,  JJ.) 

Reg.  v.  Shabman  and  othebs  (Justices) ;  Ex 

parte  Denton,  (a) 

Licensing  law — New  licence — Application  far- 
Right  of  person  to  object  without  being  sworn- 
Jurisdiction  of  justices  to  require  objector  to  be 
sworn  —  Discretion  of  justices  —  Certiorari  — 
Mandamus. 

On  the  hearing  of  an  application  for  a  new  licence 
to  justices  sitting  at  the  general  annual  licensiaf 
meeting,  several  witnesses  were  called  in  favour 
of  and  against  the  granting  of  the  licence,  all  of 
whom  were  sworn  and  gave  their  evidence  on  oath. 
A  resident  in  the  parish  then  came  forward  and 
claimed  to  make  statements  in  opposition  to  th^- 
granting  of  the  licence,  but  the  jastices  refits^ 
to  hear  his  evidence  unless  he  were  sworn.  He 
refused  to  be  sworn,  and  the  justices  refused  to 
hear  him  and  granted  the  provisional  licence,, 
which  was  afterwards  confirmed  by  the  confirm- 
ing committee. 

Upon  an  application  for  a  certiorari  to  quash  the 
provisional  licence,  or  for  a  mandamus  to  the 
justices  to  hear  and  determine  .- 

Held,  that  certiorari  was  not  applicable,  on  th^ 
ground  that  the  justices  were  not  sitting  as  a 
court  of  summary  jurisdiction,  but  were  sitting 
merely  for  administrative  purposes,  and  thai 
therefore  the  licence  was  not  a  jiidiGial  order  in 
respect  of  which  certiorari  would  lie,  and  on  the 
ground  that  the  applicant  had  not  shovm  that  he 
was  a  party  aggrieved. 

Held,  also  {discharging  the  rule  for  the  mandamus], 
that  the  justices  had  a  discretion  to  impose  the 
obligation  of  an  oath  upon  persons  wishing  to 
give  evidence,  and  in  the  exercise  of  tha,t  discre- 
tion they  had  a  right  to  refuse  to  hear  ^ 
objector  unless  he  were  sworn. 

Rule  for  a  certiorari  to  remove  into  the  High 
Courc  and  quash  a  certain  licence  granted  to  one 
William  Knight  at  the  general  annual  licensing 
meeting  at  Wellingboroui^h  on  the  23rd  Aug. 
1897. 

The  rule  was  obtained  at  the  instance  of  one 
Mr.  George  Denton,  who  had  objected  before  the 
justices  to  the  granting  of  tbe  licence,  bat  wbo^ 
evidence  was  not  admitted  on  the  ground  that  it 
was  not  given  upon  oath;  and  the  rule  was 
obtained  on  the  ground  that  there  is  no  statutoiy 
obligation  that  an  objector  to  a  new  licence 
must  give  evidence  upon  oath. 

There  was  also  subsequently  obtained,  at  tbe  in- 
stance of  the  same  applicant,  a  rule  for  a  manda^ 
mus  to  the  justices  to  bold  a  further  adjournment 
of  tbe  general  annual  licensing  meeting  held  at 
Wellingborough  on  the  23rd  Aug.  1897,  and  to 
proceed  to  hear  and  determine  according  to  tbe 
statutes  the  above  application  of  Mr.  Knight  for 
a  licence. 

The  facts  were  as  follows : 

At  the  general  annual  'licensing  meetintr  for 
the  Wellingborough  Division  held  at  Welling- 
borough on  tbe  23rd  Aug.  1897,  an  application 
was  made  by  Mr.  William  Knight,  brewcfi' 
agent,  for  a  provisional  licence  or  certificate 
authorising  him  to  apply  for  and  hold  a  licence 
for  the  sale  by  retail  of  all  intoxicating  liquors 

(a)  Eeportad  by  W.  W.  Okb,  Esq.,  Ban1ater-ftt-JL«w 
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to  be  consumed  on  or  off  the  premises  at  a  house 
and  premises  about  to  be  erected,  whicW  premises 
whea  erected  ACr.  Knight  intended  to  keep  as  an 
hotel,  alehouse,  or  vi  jtualling-house. 

Mr.  Denton,  who  was  a  resident  and  larfl^e 
employer  of  labour  in  the  parish  where  the 
proposed  hotel  wa*«  to  be  erected,  was  present  at 
the  licensing  meeting  when  the  application  for 
tke  provisional  licence  was  made. 

The  application  was  supported  by  witnesses,  all 
of  whom  were  sworn,  ana  was  opposed  by  a  tem- 
perance society,  whose  solicitor  called  several 
witnesses,  all  of  whom  were  sworn  and  gave  their 
evidence  on  oath,  and  put  in  three  petitions 
ai^mst  the  licence,  two  of  which  petitions  were 
signed  by  Mr.  Denton. 

After  the  case  for  the  society  was  closed,  Mr. 
Denton  rose  to  oppose  the  application,  when  an 
objection  was  taken  that  he  had  not  been  sworn. 
He  refused  to  be  sworn,  and  claimed  the  right  to 
be  heard  without  being  sworn. 

The  justtoep,  on  the  advice  of  their  clerk, 
decided  that  Mr.  Denton  could  not  make  a  state- 
ment, as  he  was  not  an  advocate,  and  could  not 
be  heard  as  a  witness  except  upon  oath ;  and,  as 
he  still  refused  to  be  sworn,  the  justices  refused 
to  hear  him  in  opposition  to  the  application,  and 
the  provisional  licence  wa4  granted. 

Mr.  Denton  was  aUo  present  at  the  meeting  of 
the  county  licensing  committee,  when  he  again 
applied  to  oppose  the  confirmation  of  the  licence. 
The  clerk  to  the  committee  advised  the  committee 
to  allow  Mr.  Denton  to  oppose  provided  he  were 
pnt  upon  oath,  but  Mr.  Denton  refused  to  be  put 
npon  oath,  and  claimed  the  right  to  be  heard 
wirhont  being  sworn. 

The  committee  refused  to  hear  him,  and  the 
grant  of  the  licence  was  confirmed. 

It  aW  appeared  that  P.  Phipps  and  Co.  (North- 
ampton and  Towcester  Breweries)  Limited  were 
the  owners  of  the  land  on  which  the  hotel  was  to 
be  erected,  and  that,  since  the  confirmation  of 
the  licence  and  before  notice  was  received  that 
Mr.  Denton  intended  to  apply  for  a  certiorari,  a 
considerable  sum  of  money  nad  been  spent  in  the 
erection  of  the  hotel,  ih  addition  to  the  price  of 
the  land,  and  that  the  building  was  now  in  an 
advanced  state. 

The  above  rules  for  a  certiorari  to  bring  up  and 
fnash  the  provisional  licence  granted  by  the 
justices,  and  in  the  alternative  for  a  vnandamtM 
to  the  justices  to  hear  and  determine,  were  then 
obtained. 

Laweon  Walton,  Q.G.  and  Pollard,  for  the 
holder  of  the  licence,  showed  cause  asrainst  the 
mle  for  certiorari, — There  is  no  ground  for  saying 
that  a  certiorari  will  issue  in  such  a  state  of 
oircamstances  as  the  present.  The  justices  have 
a  right  to  lay  down  rules  of  procedure,  and  to  say 
that,  if  an  objector  wishes  to  give  evidence,  he 
muBt  do  so  on  oath.  Certiorari  is  not  the  appro- 
priate remedy,  as  this  licensing  meeting  was  not 
a  court  of  summary  jurisdiction  at  all  {BovUer 
V.  The  KerU  Justicee,  77  L.  T.  Rep.  288 ;  (1897) 
A.  G.  556),  and  the  granting  or  ref  ufiing  to  grant 
a  licence  is  not  a  *'judici^  order  or  conviction," 
80  as  to  render  certiorari  applicable,  but  is  merely 
the  issuing  of  a  certificate,  and  falls  within  the 
same  category  as  an  order  for  the  granting  of  a 
waterman's  licence,  which,  not  being  a  judicial 
order,  is   not   removable  by  certiorari    {Eteg.  v. 
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WaUrmerCe  Company,  (1897)  1  Q.  B.  659) ;  or  a 
licence  for  music  and  dancing  issued  by  t^e 
London  County  Council,  as  to  vniich  certiorari  is 
not  applicable  on  the  ground  that  the  County 
Council  is  not  a  court,  and  its  proceedings 
are  not  judicial  {Eteg.  v.  London  County 
Council;  Be  The  Empire  Theatre,  71  L.  T.  Bep. 
638).  This  view  is  supported  by  the  decision 
of  the  Court  of  Appeal  in  the  Boyal  Aquarium 
and  Summer  ana  Winter  Garden  Society  v. 
Parhin$on  (66  L.  T.  Rep.  513 ;  (1892)  1  Q.  B.  431), 
where  Lord  Esher,  M.B.,  speaking  of  the  London 
County  Coancil,  says:  "The  justices  had  two 
distinct  and  separate  duti*»s.  They  had  judicial 
duti^-s ;  they  had  also  administrative  duties.  In 
the  case  of  duties  properly  administrative,  such 
as  that  of  granting  licences,  their  action  was 
consultative  for  the  purpose  of  administration, 
and  not  judicial."  By  parity  of  reasoning  that 
applies  here,  so  that  the  justices  in  this  case,  in 
issuing  licences,  were  exercising  administrative 
and  not  judicial  functions.  That  is  supported  by 
Boulter^e  case  {ubi  sup.),  and  by  Beg,  v.  Over' 
seers  of  Salford  (18  Q.  B.  687),  wher<)  it  was  held 
that  the  granting  of  a  licence  by  the  Excise 
authorities  to  sell  beer  was  not  a  judicial  act. 
Until  the  Licensing  Act  1872  there  was  no 
statutory  enactment  that  licencing  justices  should 
hear  any  evidence,  and  before  that  time  the  pro- 
cedure was  regulated  by  the  Alehouse  Act  1828 
(9  G^.  4,  c.  61),  sect.  1  of  which  Act  says  that 
there  shall  be  annually  held  a  special  session  of 
the  justices  for  the  granting  of  licences,  and  that 
is  therein  called  the  "  general  annual  licensing 
meeting."  By  sect.  42  of  the  Act  of  1872  there 
is  imposed  upon  the  justices  an  obligation  not  to 
"  receive  any  evidence  with  respect  to  the  renewal 
of  a  licence  which  is  not  given  on  oath."  That 
is  confined  to  renewals,  and  there  is  no  corre- 
sponding obligation  in  the  case  of  a  new  licence. 
With  ret^ard  to  a  new  licence  there  is  no  statutory 
obligation  to  impose  an  oath  on  a  {person  objecting 
to  the  licence ;  but  the  licensing  justices,  in  the 
exercise  of  their  original  jurisdiction,  have  a  dis- 
ere  ion  either  to  impose  an  oath  upon  an  objector, 
or  to  dispense  with  it.  They  are  also  einpowered 
to  administer  an  oath  by  sect.  16  of  the  £vidence 
Act  1851  (14  &  15  Vict.  c.  99).  Certiorari  is  not 
the  proper  remedy  here  on  three  grounds  :  first, 
the  order  is  not  a  judicial  order  of  a  court,  and 
is  therefore  not  subject  to  certiorari ;  secondly, 
the  order  is  good  on  the  face  of  it,  and  no  excess 
of  jurisdiction  is  shown ;  and  thirdly,  the 
applicant  for  the  certiorari  is  not  a  "party 
aggrieved  " : 

Reg,  V.  Justices  of  Surrey,  52  J.  P.  423  ; 

Bex  V.  Inhabitants  of  Taunton  8t.  Mary,  8  M.  A  S. 

465; 
Reg.  V.  Justices  of  Surrey,  L.  Bep.  5  Q.  B.  466. 

Asquith,  Q.C.  (Blaiklock  with  him),  for  Mr. 
Denton,  in  support  of  the  I'ul'*. — It  is  immaterial 
whether  we  succeed  on  the  certiorari  or  the 
mandamus.  The  position  taken  up  by  t^e  justices 
was,  that  Mr.  Dentoa  not  being  an  advocate  could 
not  make  a  statement,  and  not  being  sworn  could 
not  give  evidence  There  is  no  rule  of  law  and 
no  statutory  obligation  requiring  tbat  an  objector 
to  a  ne^  licence  should  give  evidence  on  oath,  as 
there  is,  by  sect  42  of  the  Licensing  Act  1872, 
with  regard  to  the  renewal  of  a  licence.  There  is 
a  distinction  between  this  case  and  the  cases  cited 
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as  to  the  county  ootmoil,  or  the  waterman's 
lioenoe.  In  those  oases  the  county  council  and 
the  court  of  watermen  have  conf(*rred  upon  them 
hy  Act  of  Parliament  their  initial  and  only  juris- 
diction, and  the  orders  they  may  make  have  lej^al 
validity  at  once.  In  these  licensing  cases  the 
order  made  at  the  general  licensing  meeting  hy 
the  licensing  juHtioes — which  is  the  order  sought 
to  he  hrought  up  in  this  case  and  quashed^-has 
no  legal  validity  until  it  is  confirmed  hy  the 
county  licensing  committee  (sect.  37  of  the 
Licensing  Act  1872;.  That  is  the  distinction 
between  this  case  and  the  cases  cited  as  to  the 
county  council ;  and  we  admit  that,  if  the  distinc- 
tion  is  not  a  gool  one,  then  the  principle  of  these 
eases  applies  here,  so  far  as  the  cerHorari  is  con* 
cemed.  The  whole  point  decided  in  Boulter*8 
case  {vbi  9up ),  so  far  as  is  now  matoriil,  was  that 
lioensing  justices  sitting  in  their  annual  lioeosing 
meeting  were  not  a  court  of  summary  jurisdic- 
tion. That  does  not  cover  the  present  case  The 
whole  policy  of  the  Legislature  in  these  Licensing 
Acts  was  to  enable  persons  residing  in  the  neigh- 
bourhood to  come  forward  and  state  their  objec- 
tions to  the  g^rauting  of  new  licences,  and  Mr 
Denton,  as  being  a  resident  in  the  parish,  was 
interested  in  the  result  of  the  application  for  the 
licence,  and  was  therefore  a  person  aggrieved  by 
the  refusal  of  the  justices  to  near  him. 

Wkight,  J. — We  are  both  quite  clear  that  this 
is  not  a  case  for  a  cerHorari,  The  applicant  for 
the  certiorari  has  not  made  out  that  he  is  a  person 
aggrieved  within  the  meaning  of  the  rule  to  entitle 
him  to  a  certiorari^  or  that  in  the  exercise  of  our 
d'scretion  we  ought  to  assist  him.  Further,  the 
gi*anting  of  this  licence  was  not  a  judicial  order, 
nut  was  a  mere  decision  of  the  justices  sitting  in 
this  licensing  meeting  ft>r  the  perforoiance  of 
duties  which  are  administrative  duties,  and  there 
was  no  want  of  jurisdiction  to  make  the  order. 
It  seems  to  me,  tberefora,  that  this  application  is 
open  to  every  possible'  objection  that  may  be 
made  to  the  granting  of  a  certiorari. 

Rule  for  certiorari  discharged. 

Candy,  Q.C.  (Byland  Adhine  with  him)  for  the 

i'ustices,  and  Lawaon  Walton,  Q.C.  (Pollard  with 
lim)  for  the  licence- holder,  showed  cause  » gainst 
the  rule  for  the  vuindamiLB, — The  rule  ought  to 
lie  discharged  on  the  simple  u round  that  the 
justices  have  already  heard  and  determined  the 
wholtf  matter.  It  is  said  that  an  objector  to  a  new 
licence  has  a  right  to  give  evidence  without  taking 
an  oath,  but  no  such  right  hasever  been  couf erred 
by  any  statute  upon  any  member  of  the  public. 
Toe  only  sentence  or  dictum  where  a  judge  has 
said  anything  about  the  alleged  right  of  the 
public  to  be  heard  in  these  canes  is  in  the  judg- 
ment of  Lord  Herschell  in  Boulter'e  case  (1897) 
A.  C.  at  p.  569),  where  he  says  that  every  member 
of  the  local  community  might  object.  That 
cannot  mean  that  the  public  have  a  right  to 
object  without  taking  an  oath,  if  the  justices 
choose  to  impose  that  obligation.  The  only 
point  which  the  House  of  Lords  decided  in  that 
case  was,  that  the  justices  were  not  a  court  when 
sitting  in  their  annual  licensing  meeting,  but  the 
case  did  not  decide  that  any  member  of  the 
public  can  come  in  and  object  without  taking  an 
oath.  The  justices  had  a  discretion  either  to 
impose  the  obligation  of  an  oath,  or  to  dispense 
With  ir.     They  have  exercised  their  discretion 


in  the  matter,  and  they  have  beard  the  whole  case, 
and  there  was  no  evidence  which  they  were  not 
prepared  to  receive  subject  to  the  qualification 
that  the  evidence  tendered  should  oe  gi?en  on 
oath.  It  is  impossible  for  this  rule  to  be  made 
absolute  without  the  clearest  injustice,  and  there 
is  no  use  in  now  granting  a  mandamru  as  the 
lioencH  has  already  been  issued,  and  this  court  has 
now  held  that  it  cannot  be  quashed  or  recalled. 
That  being  so,  it  is  difficult  to  see  what  the 
justices  are  to  re-hear  or  re-determine. 

Asquith,  Q.C.  {BlaiklocJc  with  him)  in  support 
of  the  rule  for  a  mandamue. — The  applicant  for 
this  mandamtu  has  shown  a  legal  right.  He  is  a 
member  of  the  public  living  in  this  locality,  and 
he  is  assumed  in  ail  the  legislation  to  have  a  hctu 
standi  in  the  matter;  that  is  assumed  to  exi  t 
throughout  the  whole  of  this  licensing  legialaticHi, 
The  sole  point  taken  against  his  evid^ce  was  that 
he  was  not  s^om ;  but  no  such  right  to  take  that 
poiut  was  given  by  the  Act  of  Parliament  in 
the  case  of  a  new  licence.  The  only  statutory 
provision  dealing  with  the  subject  shows  that 
there  is  no  such  right.  Why  does  the  Act  of 
Parliament  provide — as  it  does  in  sect.  42  of  tie 
Licensing  Act  1872 — that  the  justioes  shall  not 
receive  auy  evidence  as  to  the  renewals  of  licenoes 
except  it  be  g^ven  on  oath,  unless  they  are  bound 
in  other  cases  relating  to  new  licences  to  receive 
such  evidence  whether  given  on  oath  or  not? 
Where  the  Legislature  intended  that  the  bvidence 
with  regard  to  the  granting  of  licences  hhoald 
be  given  on  oath,  they  have  expressly  said  so; 
and  if  they  had  intended  that  the  evidence 
with  reg^d  to  the  granting  of  new  licences  should 
be  only  given  upon  oath,  then  th»*y  would  also 
have  said  so.  The  justices  in  refusing  to  accept 
Mr.  Denton's  evidence  have  not  heard  and  detrr- 
mined  tbe  case  according  to  law,  and  there  is 
abundant  authority  to  show  that  the  proper 
remedy  in  such  a  case,  and  the  only  remedy,  is  a 
mandumits  to  the  justices  to  ht^ar  and  determine 
the  matter  according  to  law.    He  referred  to 

Beg,  V.  The  London  County  Council;  Em  partB 
Akkendyk,  66  L.  T.  Kep.  168;  (1892)  1  Q.  6. 
190. 

Weight,  J. — It  is  quite  clear  that  this  rule  for 
a  mandamue  must  be  discharged.  As  regards 
the  substantial  question  whether  the  justioes  had 
power  to  call  on  Mr.  Denton  to  give  his  evidence 
iipon  oath,  it  seems  to  me  that  we  ought  to  come 
to  the  conclusion  that  that  is  a  matter  which  was 
left  to  the  discretion  of  the  justices ;  but  we  thinic 
also  that  it  would  be  contrary  to  the  pnblie 
interest  if  the  justices  acted  too  striotly  m  the 
exercise  of  that  discretion,  as  within  reasonable 
limite  the  local  public  should  be  allowed  to  express 
their  views  at  these  licensing  meetings.  It  seems 
to  be  clearly  intended  by  the  Licensing  Acts  that 
the  public  should  be  allowed  to  express  their 
opinions  otherwise  than  on  oath,  with  regard  to 
these  matters  which  are  of  public  interest  to  the 
locality.  I  cannot,  however,  see  that  there  is 
pointed  out  in  these  Acte  any  actual  right  of  any 
member  of  the  public  to  make  statements  as  to 
facte  without  being  sworn,  or  any  provisions  in 
the  Acte  which  prevent  the  justices  from  exer- 
cising their  discretion  as  to  whether  they  will 
hear  such  statemento  or  not  As  to  the  man- 
damiM,  I  must  say  there  is  very  little  ground 
shown  in  this  particular  case  for  a  mandamue 


MAGISTRATES'   CASES. 


459 


Q.B.  DiY.J        Knioht  V,  Thb  North  Mbtbopolitln  Tbucwats  Company.        [Q.B.  Dit. 


The  applicant  has  not  ahown  that  if  this  rule  were 
made  abeolate  any  nsefol  purpose  would  be 
Benred.  He  g&ve  no  reason  why  he  would  neither 
swear  nor  alirm.  The  opponents  of  this  pro- 
Tifflonal  licence  were  all  fully  heard,  and  petitions 
were  put  in  against  it,  two  of  which  petitions 
Mr.  Denton  hful  himself  signed,  and  these  peti- 
tions were  considered,  and  therefore  the  matter 
as  to  not  hearing  what  Mr.  Denton  had  to  say 
eeems  to  be  of  little  consequence.  Lastly,  there 
io  tfaeffround  urged  against  this  mandamua  by 
Mr.  Walton,  namely,  tbe  ground  of  delay,  and 
the  difficulty  that  would  be  caased  by  the  inter- 
ference with  other  rights  which  have  arisen  by 
the  confirmation  of  the  provisional  licence.  For 
these  reasons  I  think  that  this  rule  for  a  man' 
damus  ought  to  be  discharged. 

Daaling,  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  to  be  perfectly  plain  that  the  magis- 
trates in  this  case  had  a  discretion  to  exact  an 
oath  if  they  thought  it  proper  to  do  so.  They  had 
required  all  the  other  witnesses  to  give  their  evi- 
dence on  oath,  and  all  the  other  witnesses  had 
done  so,  and  they  then,  as  I  think  lighdy, 
decidf'd  that  the  evidence  which  was  to  be  siven 
bj  Mr.  Denton  against  sworn  evidence  should 
also  he  given  on  oath.  This  case  is  a  good  illus- 
tmtion  of  the  saying  that  a  little  knowledge  is  a 
dangerous  thing.  It  appears  that  Mr.  Denton 
bad  read  some  report  of  the  decision  of  the  House 
of  Lords  in  Boulter  v.  KeiU  Justices  {ubi  swp.), 
and  he  imagined  from  that  decision  that  he  had 
the  right  to  come  forward  and  make  statements 
without  being  sworn,  and  he  came  forward  in  this 
case  to  assert  that  right.  He  evidently  misunder- 
stood  the  point  decided  in  that  case,  and  it  is 
unfortunate  for  him  that  he  had  read  the  case 

'  Rule  discharged. 

Solicitor  for  prosecutor,  Arthur  Blott,  for 
James  Jackson,  IQorthampton. 

Solicitors  for  licence  -  holder,  Metcalfs  and 
Biriett,  for  Becke  and  Green,  Northampton. 

Solicitors  for  Justices,  Kingsford,  Dorman,  and 
Co.,  for  W,  Hirst  Simpson,  Higham  Ferrei's. 


March  9  and  12, 1898. 

(Before  B&uoe,  J.) 

EirionT  V,  Thb  Nokth  Mbtkopoliti.n 
Tbamways  Company,  (a) 

Master  and  servant — Tramway  company — Con^ 
ductor — Scope  of  employment — Alleged  counter- 
feit  coin — (iiving    into   custody — iiability    of 

,   company. 

The  plaintiff  Knight  was  travelling  in  one  of  the 
defendant  company's  trams,  and  tendered  six- 
pence  in  payment  of  the  fare,  and  received  four- 
pence  change.  Shortly  after,  the  conductor 
alleged  it  was  counterfeit,  and,  on  the  plaintiff 
refusing  to  give  another,  the  conductor  gave  him 
in  charge.  An  inspector  of  the  company,  who 
happened  to  be  passing,  sent  the  conductor  down 
to  charge  the  plaintiff,  and  went  on  with  the 
tram.  The  next  morning  the  magistrate  dis- 
missed the  charge,  the  sixpence  turning  out  to  be 
a  good  one.  Another  inspector  of  the  company 
was  present  in  cov/rt  during  the  proceedings.    In 

(c)  Aeporwd  by  W.  dm  B.  Hbbbebt,  Esq.,  Buvistet-it-Lmw, 


an  action  against  the  tramwa/y  company  for 
malicious  prosectUion  and  false  imprisonment  : 
Held,  thai  there  was  no  evidence  to  show  that  the 
conductor  acted  within  the  scope  of  his  authority 
express  or  implied,  or  that  the  defendant  com- 
pany ratified  his  proceedings. 

This  was  an  action,  tried  before  Bruce  J.  and  a 
common  jury,  for  damages  for  malicious  prosecu- 
tion and  false  imprisonment,  under  the  following 
circumstances : 

The  plaintiff,  who  was  travelling  with  his  wife 
on  one  of  the  defendant  company's  trams,  tendered 
a  sixpenny  piece  to  the  conductor  in  payment  of 
the  fare  for  himRclf  and  his  wife.  He  received  in 
exchange  two  tickets  and  4d,  change. 

Shortly  after,  the  conductor  luleged  that  the 
sixpenny  piece  was  a  counterfeit,  and  he  asked  the 
plaintiff  for  another. 

The  plaintiff  said,  "The  sixpenny  piece  is  a 
good  one,"  and  refused  to  give  the  conductor 
another. 

Shortly  after,  the  tram  arrived  at  the  place, 
where  the  plaintiff's  journey  endt-d,  and  the 
plaintiff  and  nis  wife  got  out.  There  was  a  police 
constable  at  the  spot»  and  the  conductor  gave  the 
plaintiff  in  charge  for  passing  a  counterfeit  coin. 
A  person  wearing  the  uniform '  of  the  defendant 
company,  who  was  identified  by  the  police  con- 
stable as  an  inspector  of  the  company,  came  up  at 
that  time. 

The  conductor  spoke  to  him,  and  the  inspector 
said  to  the  conductor,  "  Give  me  your  badge  and 
satchel,  and  take  him  down  to  the  station  and 
charge  him." 

The  plaintiff  was  then  taken  to  the  nearest 
police-station  by  the  constable,  accompanied  by  tiie 
conductor,  and  the  inspector  took  the  place  of  the 
conductor  on  the  tram. 

This  occurred  shortly  after  midnight  of  the 
7th  April,  in  the  early  morning  of  the  8th. 

At  the  police-station  the  conductor  signed  the 
charge-sheet. 

The  plaintiff  was  admitted  to  bail  about  2  a.m. 
on  the  Bth  April. 

The  plaintiff  appeared  in  court  to  answer  to  the 
charge  the  same  day,  and,  after  the  conductor  and 
the  constable  had  given  evidence,  the  magistrate 
dismissed  the  case. 

In  point  of  fact  the  sixpenny  piece  was  genuine. 

During  the  hearing  at  the  police-court  an 
inspector  of  the  company — not  the  inspector  who 
was  present  when  the  plaintiff  was  given  into 
custody — was  present,  but  took  no  part  in  the 
proceedings. 

B>uegg,  Q.C.  and  Craig  for  the  plaintiff. 

Kemp,  Q.O.,  C,  W,  Mathews,  and  Richardson  for 
the  defendants. 

M<xrch  12. — Bbuce,  J.  read  the  following  judg- 
ment : — I  have  felt  considerable  doubt  about  this 
case,  and  after  consideration  I  have  come  to  the 
conclusion  that  I  shoald  enter  judgment  for  the 
di-fendants.  I  did  not  think  it  rigbt  to  stop  the 
case  at  the  trial,  because  I  thought  it  better  that 
any  facts  that  either  party  wished  to  be  submitted 
to  the  jary  should  be  found  by  them,  and  that 
the  jury  should  assess  the  damages,  so  that  in 
any  case  the  expense  of  a  new  trial  might  h^ 
avoided.  The  only  questions  that  I  was  asked  to 
submit  to  the  jury  beyond  the  amount  of  damages, 
related  to  the  authority  of  the  conductor  to  act 
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on  behalf  of  the  defendant  company  in  the 
manner  in  which  he  acted,  and  whether  the 
defendant  company  ratified  his  acts.  Both 
these  questions  the  jury  answered  in  favour 
of  the  plaintifE,  so  that  the  question  now  to  be 
considered  is  whether  there  wan  any  evidence  to 
show  that  the  conductor  acted  within  the  scope 
of  his  authority  express  or  implied*  or  to  show 
that  the  defendant  company  ratified  his  proceed- 
iogs.  [His  Lordship  then  stated  the  fiiots  and 
contioued:]  The  first  question  that  arises  is 
whether  there  is  any  eTidenoe  that  the  conductor 
was  acting  within  the  scope  of  his  authority  as 
the  defendants'  servant.  It  was  not  suggested 
that  he  had  any  express  authoiity  to  give  into 
custody  persons  who  might  be  suspected  of 
passing  counterfeit  money.  This  case  d^e^  not 
resemble  the  numerous  class  of  ca  es,  of  which 
Ooff  V.  Oreai  Northern  Railway  Company  (3  L. 
T.  Rep.  850;  3  E.  &  E.  672)  is  an  example,  in 
which  persons  have  been  given  into  cudtody  by 
the  officials  of  railway  companies  for  travelling 
on  a  railway  without  having  paid  the  fare  and 
with  intent  to  defraud.  In  those  cases  power  is 
given  by  statute  8  &  9  Vict.  c.  20,  sects.  103  and 
104,  to  all  officers  and  servants  oa  behalf  of  the 
company  to  apprehend  such  persons.  In  cases  of 
that  class  it  lias  been  held  that,  where  some 
servant  of  the  company  has  authority  to  do  a 
particular  act,  which,  if  done  at  all,  must  be  done 
immediately,  a  servant  on  the  spot,  in  the  absence 
of  any  superior  servant  to  whom  he  can  refer, 
may  be  considered  as  clothed  with  implied 
authority  to  act  on  the  emergency.  In  the 
present  case  there  is  nothing  to  show  that  any 
officer  of  the  company  had  under  any  circom- 
stances  authority  from  the  company  to  give 
passengers  into  custody  for  passing  counteneit 
coin.  The  case  of  Charleston  v.  The  London 
Tramways  Company  (4  Times  L.  Rep.  629) 
seems  to  be  conclusive  on  this  point.  Uad 
the  charge  against  the  plaintifiE  been  that 
he  had  attempted  to  avoid  payment  of  his 
fare  or  any  charge  of  a  like  nature  within 
the  51st  section  of  the  Tramways  Act  1870  a 
very  different  question  would  have  arisen,  and  the 
case  would  then  have  come  within  the  priucip'e 
of  Ooff  V.  The  Great  Northern  Railway  Company 
{ubi  sup.).  See  Bay  son  v.  South  London  Tram- 
ways Company  (69  L.  T.  Rep.  491  ;  (1893)  2 
Q.  B.  304).  The  ground  upoa  which  the  learned 
counsel  for  the  plaintiff  cou tended  that  the  con- 
ductor had  implied  authority  was  founded  upon 
the  dictum  of  Blackburn,  J.  iu  Allen  v.  London 
and  South-Western  Railway  Company  (23  L.  T. 
Rep  612 ;  L.  Rep.  6  Q.  B.  15).  That  learned 
judge  stated  that  a  servant  who  had  the  charge 
and  custody  of  his  master's  property  may  be 
fairly  said  to  have  implied  authority  to  do  all 
acts  which  are  necessary  ft>r  the  protection  of  the 
property  intrusted  to  him.  He  adds  :  "  I  am 
inclined  to  thiuk  that  if  a  man  in  charge  of  a  till 
were  to  find  that  a  person  was  attempting  to  rob 
it,  and  he  could  not  prevent  him  from  btealing 
the  property  otherwise  than  by  taking  him  into 
custody,  the  person  in  charge  of  the  ti>l  might 
have  an  implied  authority  to  arrest  the  offender ; 
or  if  the  clerk  had  reason  to  believe  that  the 
money  had  been  actually  stolen  and  he  oouid  get 
it  back  by  taking  the  thief  into  custody,  and  he 
took  him  in^o  custody  with  a  view  of  reoovering 
the  pioperty  taken  away,  it  might  be  that  that 


also  might  be  within  the  authority  of  a  person  in 
charite  of  a  till.  I  am  iiot,  however,  prepared  to 
pronounce  a  decided  opinion  upon  these  supposed 
cases."  It  is  to  be  observed  that  the  Wmed 
judge  whose  judgmeut  I  have  cited  does  not  pio- 
nounce  a  decided  opinion  upon  the  cases  pro- 
pounded by  him.  It  is  possible  that,  if  the  matter 
ever  comes  up  for  decioion,  it  may  be  fuund  that 
it  is  not  enough  to  confer  authority  upon  the 
servaiit  to  arrest  that  he  should  believe  tbat  hid 
master's  property  is  in  danger.  It  may  be  found 
that  it  is  necessary  that  the  property  should  be 
actually  in  danger.  See  Edwards  v.  The  Ln/ndon 
and  Nrrth' Western  Railway  Company  (22  L.  T. 
Rep.  656;  L.  Rep.  5  C.  P.  445).  But  I  do  not 
need  to  cot>sider  this  distinction  for  the  purposps 
of  this  case.  I  take  the  words  of  Blackburn,  J. 
in  the  fullest  and  most  unqualified  sense,  and  it 
does  not  appear  to  me  that  there  is  evidence  to 
bring  the  present  case  within  the  lines  laid  down 
by  him.  I  canoot  see  that  the  acts  of  the  con- 
ductor can  be  said  to  have  been  done  with  the 
view  of  recovering  the  property  of  the  company, 
or  that  there  was  any  evidence  from  «hioh  the 
jury  could  properly  infer  that  the  acts  were  done 
with  any  such  view.  That  the  acts  wrre  done  by 
the  conductor  to  make  an  example  if  the  plaintiff, 
and  to  prevent  the  commission  of  other  offeuces 
such  as  he  believed  the  plaintiff  had  committed, 
and  in  that  sense  indirectly  to  protect  the  com- 
pany's property,  I  do  not  doubt ;  but  to  admit  such 
a  state  of  things  as  affording  any  evidence  of  an 
implied  authority  on  the  part  of  a  servant  to  give 
a  person  into  custody  wou'd  be  to  go  far  beyond 
the  principles  laid  down.  It  would  be  to  amnu 
the  principle  that  everv  servant  who  is  intrusted 
wi>h  the  property  of  his  master  has  an  implied 
authoriy  to  pat  the  law  in  motion  with  reference 
to  any  offence  that  may  be  committed  with  refer- 
ence to  the  property.  Then  I  come  to  the  secood 
question.  Was  there  any  ratification  on  behalf 
of  the  company  P  There  is  evidence  that  the 
inspector  of  the  defendant  company  who  was  on 
the  spot  when  the  plaintiff  was  given  into  custody 
ranfied  the  act  of  the  conductor.  But  there  is  no 
evidence  that  the  inspector  had  any  authority  to 
act  on  behalf  of  the  company  in  sanctiouini^  the 
act  of  the  conductor  in  giving  the  plaintiff  i"to 
custody.  There  is  no  evidence  of  express  autho- 
rity, and  the  case  as  to  his  implied  authority  U 
not  stronger  than  that  as  to  the  implied  authority 
of  the  conductor ;  iudeed,  not  so  strong,  for  if  any 
servant  has  a  duty  in  safeguarding  the  mobsy 
paid  for  ti e  tickets  it  is  the  conductor  and  not 
the  inspector.  Then  it  is  said  that  the  face  that 
the  conductor  appeared  at  the  police-court  is 
evidence  that  the  company  must  have  given  him 
leave  of  absence,  but  there  is  nothing  to  show 
that  he  obtained  leave  from  any  ollicer  with 
authority  to  sanction  the  prosecution.  It  must 
constantly  happea  that  the  conductors  obtain 
leave  of  absence,  but  it  would  be  going  beyond 
reasonable  inference  to  assume  that  an  officer  who 
had  authority  to  grant  leave  of  absence  had 
authority  to  sanction  a  prosecution.  One  further 
fact  remains  to  be  considered.  An  inspector  of 
the  compaoy  was  present  at  the  police-court,  but 
took  no  part  in  the  proceedings.  I  do  not  think 
his  presence  was  a  ratification  by  him  of  ^e 
proceedings ;  but»  even  if  it  were,  there  is  no 
evidence  that  his  presence  was  by  the  authority 
of  an  officer  who  had  the  authority  of  the  company 
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to  ratify  the  prooeedings.    There  mast,  therefore, 
be  jadgment  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaiatiff,  Yoting  and  Windeor, 
Solicitor  for  the  defendants,  Hugh  C.  God/ray, 


Friday,  March  18, 1898. 

(Before  Wbioht  and  Dablino,  JJ.) 

ScHWBBZBBHOF  (app.)  V.  WiLEiNS  (resp.).  (a) 

Factory  and  workshop — Underground  haJcehotise-^ 
U$e  at  commencement  of  Act  —  Factory  and 
Workshop  Act  1895  (58  &  59  VicL  c.  37), 
M.  27  (3),  55. 

By  sect.  27  (3)  of  the  Factory  and  Workshop  Act 
1895,  "  A  place  fii,nderground  shall  not  he  used 
aa  a  bakehouse  unless  it  is  so  used  at  the  com* 
meneement  of  this  Act,**  and 

By  aect,  55,  *'  This  Act  shaU  come  into  operation 
on  the  first  day  of  January  1896." 

Certain  premises  werefiited  up  as  an  underground 
bakehouse  in  1879.  They  were  so  occupied  down 
to  Oct.  1895.  They  were  then  repaired,  and 
while  such  work  was  in  progress  they  were  adver^ 
iiied  as  to  let.  They  were  let  to  the  appellant 
Sehwerzerhof  in  Feb.  1896,  who  was  summ>oned 
ftjr  keeping  a  bakehouse  in  contravention  of  the 
Act. 

The  magistrate  held  that  the  premises  were  not  being 
vsed  as  a  bakehouse  at  the  date  of  the  com^ 
meneement  of  the  Act,  and  convicted  and  fined 
the  appellant. 

Held  {allowing  the  appeal),  that  the  bakehouse  was 
in  use  at  such  date,  and  was  entitled  to  the 
exemption. 

Cask  stated. 

At  the  South-We*«tem  Police-conrt  a  com- 
plaint was  preferred  by  William  Marcus  Wilkins, 
the  respondent,  on  behalf  of  the  vestry  of  the 
l^rish  of  St.  Mary,  Battersea  (the  sanitary  autho- 
rity for  the  district,  and  hereinafter  called  the 
ie«pondentB)  against  the  appellant  for  that  he 
un  the  15th  Oct.  1897,  in  the  parish  of  St.  Mary, 
Battersea,  and  withia  the  district  of  the  respon- 
dents, he  t)eing  the  occupier  of  a  factory  or  work- 
shop, to  wit,  an  underground  bakehouse,  being 
part  of  the  premises,  72a,  Winstanley-road,  had 
Tailed  to  keep  the  same  in  conformity  with  the 
itatote  in  that  case  made  and  provided,  which 
complaint  was  heard  on  the  27th  Oct.  1897, 
^hen  the  magistrate  convicted  and  fined  the 
appellant. 

On  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted : 

The  premises  72a,  Winstanley-road,  are  held 
under  a  ninety-nine  jears  lease,  and  tbe  leasehold 
interest  therein  was  bought  by  the  late  Mr. 
Thomas  Foster  and  his  wife,  who  is  interested 
under  his  will,  and  is  entitled  to  the  income 
arising  out  of  such  property. 

An  underground  part  of  the  premises  was  fitted 
up  as  a  bakehouse  about  the  year  1879.  The 
premises  were  occupied  by  a  bakt-r  for  fourteen 
years  down  to  Ohnstmas  1894,  and  during  his 
tenancy  he  used  the  bakehouse  for  the  purposes 
^  his  business  until  he  left  the  premises  in  Oct. 
1895.     Mrs.  Foster  then  had  the  premises  put 
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into  repair  at  a  cost  of  about  100Z.,the  work  being 
completed  by  about  Christmas  1895. 

Whilst  such  work  was  in  progress  there  were 
exhibited  in  the  windows  of  the  premises  posters 
stating  that  the  premises  (described  in  the  posters 
as  "  These  commanding  bakers'  premises  )  were 
to  let,  and  that  there  was  a  good  oven  on  the 

S remises.  Mrs.  Foster,  when  having  the  repairs 
one,  also  had  the  bakehouse,  and  the  oven  which 
was  in  it,  put  in  repair. 

The  premises  were  not  let  until  Feb.  1896  when 
the  appellant  entered  into  possession,  and  the 
appellant,  who  is  a  baker,  on  taking  possession 
commenced  to  use  the  bakehouse  for  the  pur- 
post^s  of  his  business  and  so  used  it  on  the  l5th 
Oct.  1897. 

On  the  part  of  the  appellant  it  was  contended 
that  the  Factory  and  Workshops  Act  1895  was 
passed   to   prevent  the  erection  of  any  under- 

?  round  bakehouses  on  and  after  the  1st  Jan. 
896,  and  that  it  was  not  intended  to  abolish 
underground  bakehouses  existing  before  and  on 
that  date  when  the  Act  came  into  operation. 
Further,  that  the  premises  were  in  use  within  the 
meaning  of  the  Act,  and  that  thn  mere  perhaps 
technical  temporary  cessation  of  the  business  for 
the  short  period  prior  to  and  after  the  1st  Jan« 
1896,  the  date  when  the  Act  came  into  operation, 
did  not  affect  or  change  the  status  of  the  pre- 
mises, and  that  they  were  in  use  on  the  1st  Jan. 
1896  within  the  meaning  of  the  Act,  and  that 
therefore  no  contravention  of  the  Act  had  taken 
place. 

On  the  part  of  the  respondent  it  was  contended 
that  the  bakehouse  was  a  place  underground,  and 
that  it  was  not  used  as  a  bakehouse  at  tbe  com- 
mencement of  the  Factory  and  Workshops  Act 
1895  (58  &  59  Yict.  c.  37),  and  that  the  bakehouse 
must  therefore  be  deemed  to  be  a  workshop  and 
kept  iu  accordance  with  the  Factory  and  Work- 
shop Act  1876. 

The  magistrate  was  of  opinion  that  the  bake- 
house was  a  place  underground,  and  there  having 
been  an  actual  cessation  of  business  between 
Oct  1895  and  Feb.  1896  the  date  when  the 
tenancy  of  Mr.  Davey  came  to  an  end,  and  the 
date  when  the  tenancy  of  the  appellant  com- 
menced,  cime  to  the  conclusion  tnat  the  pre- 
mises were  not  in  fact  being  used  as  a  bakehouse 
at  the  date  when  the  Act  came  into  operation 
unless  in  point  of  law  it  could  be  held  that  the 
mere  existence  of  the  place  as  a  bakehouse  on 
the  1st  Jan.  1896  was  sufficient  to  exclude  it 
from  the  operation  of  the  Act. 

By  the  Factory  and  Workshop  Act  1895  (58  &  59 
Tict.  c.  37),  s.  27  (3) : 

A  plaoe  underground  shall  not  be  used  as  a  bakehonae 
unleaa  it  la  so  uaed  at  the  opmmenoement  of  this  Act, 
and  if  any  plaoe  ia  ao  uaed  in  contravention  of  thia  Act 
it  ahall  be  deemed  to  be  a  workahop  not  kept  in  con- 
formity with  the  principal  Act. 

And  by  sect.  55  : 

Thia  Act  ahaU  come  into  operation  on  the  firat  day  of 
January  one  thonaand  eiffht  hundred  and  ninety-aix. 

/.  Walton,  Q.O.  and  Hum^e  Williams  for  the 
appellant. 

Bray,  Q.G.  and  Earle  for  the  respondent. 

Wbight,  J.— Mr.  Earle  has  ^ut  his  points 
with  the  greatest  clearness.  He  is  right  to  this 
extent  that  this  case  turns  partly  on  the  facts. 
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However,  the  learned  magistrate  means  to  submit 
a  point  of  law  to  us.  There  might  be  a  case  where 
the  facts  are  so  different  that  we  might  have  to 
take  a  different  view  of  the  law.  [His  Lordship 
then  stated  the  facts,  and  continued :]  There  was 
in  this  case  no  interruption  of  the  use  of  these 
premises  as  a  bakehouse.  One  tenant  going  out 
and  another  coming  in  does  not  stop  them  being 
used  as  a  bakehoase.  This  bakebouse  is  entitled 
to  the  exemption  conferred  by  the  Act. 

Dablinq,  J. — I  am  of  the  same  opinion.  There 
was  a  user,  not  perhaps  by  the  tenant,  but  by  the 
landlord.    He  was  trying  to  let  it  as  a  bakehouse. 

Appeal  allowed. 

Solicitor  for  the  appellant,  /.  Otherif  jan. 
Solicitors  for  the  respondents,  Young  and  8on$, 


March  12  and  19, 1898. 

(Before  Wills  and  Dabliko,  JJ.) 

Bbg.  v.  Bowman  and  othbbs  (Justioee)  and 
Duncan,  Moobb,  and  Aibbt;  Ex  parte 
Patton,  Haw,  and  MABTiN.(a) 

Liceneing — ChrarU  of  licence  on  money  payment — 
Certiorari — Mandamus. 

A  licence  may  not  he  granted  upon  the  condition 
that  the  licensee  j^aye  a  eum  of  money  to  he 
devoted  &|^  the  juatieee  for  p^Mic  purpoeee. 

Upon  the  grant  of  such  a  licence  a  mandamus  toiU 
lie  on  the  application  of  the  objectors,  for  the 
justices  to  hear  and  determine  according  to  hno, 

A  certiorari  to  quash  the  grant  cannot  go  against  a 
licensing  meeting, 

Causb  shown  against  rules  nisi  for  a  certiorari 
and  a  mandamus. 

On  the  25th  Aug.  1897  the  annual  licensing 
sessions  were  held  for  the  borough  of  South 
Shields. 

Duncan,  Airey,  and  Moore  were  appl  cants  for 
Ficences,  and  these  applications  were  opposed  at 
those  sessions  by  the  objectors,  and,  futer  hear- 
ing, the  chairman  of  the  justices  announced  that 
they  would  grant  the  licences  on  the  conditions 
that  certain  old  ones  were  surrendered,  and  tiiat 
the  applicants  would  consent  to  some  further  con- 
ditions, which  would  be  made  public  at  the 
adjourned  lioensinff  meeting. 

On  the  3rd  Nov.  1897  the  further  conditions  were 
made  public,  namely,  that  the  applicants  should 
pay  certain  sums  of  money  to  he  distributed  to 
such  public  objects  as  the  magistrates  should 
approve. 

Rules  nisi  were  then  obtained  by  the  objectors 
to  bring  up  the  licences  by  certiorari  to  be  quashed, 
or  for  a  mandamus  for  the  jastioes  to  hear  and 
determine  according  to  law. 

C.  A,  BusseU,  Q.C.  {B.  V.  Bankes  with  him)  for 
Duncan  and  Moore. — My  first  point  is,  that  this 
is  an  order  to  which  certiorari  is  not  applicable : 

Reg,  Y.  London  County  Councily  71  L.  T.  Bep.  638. 

Also  the  case  of  Bea.  y.  Sharm^in  is  in  point. 
Wright,  J.  deliberately  expresses  his  view  on  the 
subject. 

B,  Cunningham  Glen  for  Airey. 

Crump,  Q.O.  {drain  and  Bowsell  with  him)  for 
the  justices. — The  person  who  has  obtained  the  rule 

iPW  ■■■  ■  ■■■■-■  .M..  ■■  ■  ■■■■^iiiiMM  ..MM  ^i^^^^^— .^i^    ■        .  ^m^^^m^^m 

(a)  Beportad  by  W.  UE  fi.  Hskbsbt,  £aq.,  Barrlaiar-M-LAW. 


for  mandamus  is  not  entitled  to  it.  He  is  in  no 
sense  aggrieved.  The  justices  have  not  refused  to 
h^ar  and  determine.  There  has  been  no  biai 
Their  interest  in  the  use  of  this  money  to  rpdaoe 
the  rates  is  quite  infinitesimal.  Anyone  injared 
might  bring  an  action,  <  r,  if  the  justices  had  been 
guilty  of  corruption,  a  criminal  information  would 
Tie,  Apart  from  that  the  magistrates  have  abs  • 
lute  discretion.    He  referred  to 

Reg,  V.  Toung,  1  Barr.  556  ; 
Beg.  V.  Palmer,  2  Borr. 

AsquUh,  Q.C  (Blaikloch  witb  him)  for  the 
objectors. — ^The  action  of  the  magistrates  can  bo 
supported  by  no  authority.  The  objectors  have  t 
right  to  be  heard  in  the  licensing  meeting,  and,  if 
they  are  not  properly  heard,  are  entitled  to  a 
mandamus. 

Wills,  J. — This  is  a  case  of  some  importance, 
but  of  no  difficulty  as  soon  as  the  facts  are  asoer- 
tained.  The  result  is  perfectly  clear.  Any  mem- 
ber of  the  public  has  a  right  to  be  heard  at 
licensing  ses»ions  to  object  to  the  grant  of  a 
licence,  and  he  is  therefore  entitled  to  be  heard 
according  to  legal  principles.  If  illegal  con- 
siderations, having  no  bearing  whatever  on  the 
case  before  the  justices,  form  a  distinct  t-lement 
in  their  jud^ent  against  the  objector,  it  is  clear 
that  the  objector  could  not  be  said  tn  have  heen 
heard  according  to  law.  It  is  not  denied  that  the 
justices  had  announced  that  they  proposed  to 
grant  the  licence  on  conditions  which  would  be 
announced  at  the  adjourned  meeting.  These 
terms  turned  out  to  be  the  surrender  of  three 
licences  and  payment  of  10002.  I  say  nothing  on 
the  question  whether  the  condition  as  to  the 
surrender  of  the  three  licences  was  a  proper  con- 
dition or  not.  But  it  is  quite  possible  that  that 
should  be  perfectly  legal.  It  was  germane  to  the 
matter  under  the  consideration  of  the  justices, 
and  might  fairly  be  taken  into  consideration  as 
to  the  wants  of  the  neighbourhood.  As  to  the 
condition  for  the  payment  of  10002.,  the  justices 
had  in  fact  no  more  right  to  demand  it  for  public 
purposes  than  they  bad  to  ask  it  for  themselves 
for  their  own  pockets.  Mr.  Bowsell,  who  argued 
the  case  very  ably  and  strenuously,  could  not 
understand  why  there  was  any  objection  to  this. 
If  such  a  system  as  this  were  allowed,  in  two 
years  all  granting  of  licences  would  be  dedded 
by  public  auction.  It  would  be  a  system  open  to 
tlie  grearest  abuses  and  as  objectionable  as  oonld 
be  conceived.  Then  it  is  said  that  it  did  not 
influence  the  decision  of  tbe  justices.  I  do  not 
see  how  it  is  open  to  them  to  say  this.  It  is 
perfectly  c'ear  that  the  condition  attached  had 
influenced  the  decision  of  the  justices  in  grantini^ 
the  licence.  The  publican  would  not  have  had  his 
licence  if  he  had  riaf  used  to  pay  the  lOOOZ.  ThA 
magistrates  thought  they  were  doing  a  good 
stroke  of  business,  but  it  cannot  be  permitted, 
and  they  cannot  be  said  to  have  given  a  real 
hearing.  It  is  our  duty  to  lay  down  in  tbe 
clearest  terms  that  such  a  thing  as  this  cannot 
be  allowed,  and  the  applicant  has  a  right  to  be 
heard  by  a  tribunal  which  would  disengage  its 
mind  from  considerations  such  as  these.  The 
mandamus  must  therefore  go.  With  regard  to 
the  certiorari  I  am  bound  by  Beg.  v.  8harma%f 
but  I  keep  an  open  mind. 

Dabliko,  J. — ^I  entirely  agree. 
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Solicitors  for  the  objeotorR,  Hieke,  Davis,  and 
SufUf  for  Andrew  Bobinaon,  Newcastle. 

Solicitor  for  the  licensees,  Duncan  and  Moore, 
F&rd  and  Ford. 

Solicitors  for  Airej,  Fliix  and  Leadbitter,  for 
Seott,  Sonth  Shields. 

Solicitors  for  the  ma^st'ates,  Ford  and  Ford, 
for  B,  Pwrvis,  South  Shields. 


Monday,  March  28, 1898. 

(Before  Lord  Btussbll,  G.J.  and  Mathbw,  J.) 

Rbg.  9.  Robinson  and  anothek  (Justices)  and 
Eibkham  ;  Ex  parte  Ookbishlbt.  (a) 

Bastardy — ApplieaHon  for  eummone — Three  appli- 
c^iiane  at  same  time — Different  magistrates'^ 
Duplicates, 

On  the  2lst  Oct.  1896  K,  applied  to  three  separate 
justices  for  summonses  against  C.  in  respect  of  a 
bastard  child  bom  on  the  9th  Sept,  1896. 

The  first  summons  was  issued  on  the  2Sth  July 
1897,  and  was  heard  on  the  3rd  Nov,  1897,  when 
it  was  dismissed  without  prejudice  to  any 
further  application.  Subsequently^  a  second 
summons  was  issued,  and  heard  on  the  17th  Nov, 
1897,  but,  there  being  no  proof  of  service,  it  was 
not  proceeded  urith. 

The  third  summons  umu  issued,  and  heard  on  the 
2Sth  Dec,  1897,  when  an  order  was  made. 

Held,  that  the  rule  nisi  for  a  certiorari  must  be 
made  absolute,  on  the  ground  that  the  original 
applications  of  the2lst  Oct,  1896  were  spent  and 
exhausted  by  the  hearing  and  dismissal  on  the 
Zrd  Nov.  1897,  for,  although  the  three  applica- 
tions were  to  separate  magistrates,  they  were  in 
fact  only  duplicates,  and  the  hearing  of  one 
exhausted  the  others. 

Causb  shown  against  a  rule  nisi  for  a  certiorari 
obt'uned  to  brim;  up  a  bastardy  order  made  by 
the  justices  for  the  Leek  division  of  Staffordshire, 
whereby  one  Gorbishley  was  adjuHsed  to  be  the 
father  of  the  child  of  one  Eirkham,  and  an 
order  made  for  maintenance  of  the  child  to  be 
qoashed. 

The  child  was  born  on  the  9th  Sept.  1896. 

Eirkham  took  out  the  summons  on  the  10th  Oct. 
1896,  which  was  returnable  for  the  2 1st  Oct.  There 
was  no  evidence  that  it  was  properly  served,  and 
no  order  was  made. 

On  the  21st  Oct.  1896  she  applied  to  three  sepa- 
rate justices,  named  Brealey,  Phillips,  and  Robm- 
Bon,  for  summonses,  but  none  were  actually  issued 
at  that  time  on  those  applications. 

The  first  summons  under  those  applications, 
biBed  on  the  application  to  Brealey,  was  issued  on 
the  28th  July  1897,  and  was  retumab'e  for  the 
26th  Aug.  1897.  The  date  was  subsequently 
altered  to  the  drd  Nov.,  and  was  actually  served 
on  the  18th  Oct  1897,  and  was  heard  on  the 
3rd  Nov. 

One  justice  was  for  conviction,  and  the  other 
not,  and  so  no  order  was  made,  and  the  summons 
vas  dismissed  without  prejudice  to  any  further 
application. 

The  second  summons  was  then  issued  on  the 
Application  to  Bobinson,  and  made  returnable  for 
toe  15th  Nov.  1897.  It  was  actually  heard  on 
the  17th,  but,  as  the  defendant  did  not  appear, 

<•;  iUporwd  by  W..  ss  B.  HiaBSBT.  Baq.,  Burlner-at-iAw. 


and  there  was  no  proof  of  service,  it  was  not  pro- 
ceeded with. 

On  the  Ist  Deo.  1897  the  third  summons  was  to 
be  heard.  It  was  adjourned  to  the  29th  Dec, 
and  the  defendant  was  represented  at  the  hearing, 
and  aa  order  was  made. 

Sums  Williams  showed  cause. — He  referred  to 

85  A  86  Yiot.  o.  65,  b.  8 ; 

Staples  V.  Staples,  41  L.  T.  Bep.  347 ; 

Potts  V.  Cumbridgs,  80  L.  T.  Bep.  257. 

The  order  is  good.  Any  number  of  summonses 
can  be  issued : 

Beg,  V.  Gaunt,  16  L.  T.  Bep.  379 ;  L.  Bep.  2  Q.  B. 
466. 

They  must  only  be  issued  within  the  year.  The 
case  of  Baa.  v.  Thomas  (8  L.  T.  Bep.  460)  is  dis- 
tinguishable. You  can  issue  a  summons  after  the 
year  on  an  application  not  exhausted  made  within 
the  year : 

Beg.  V.  Chugg,  22  L.  T.  Bep.  556;  11  Oox  C.  C. 

558; 
Beg.  V.  The  Justices  of  Lancashire,  29  L.  T.  Bep. 

886. 

Montagus  Lush  in  support. — The  order  was 
made  without  jurisdiction.  The  contention  of 
the  other  side  destroys  the  limitation  of  the 
statute.  Staples  v.  Staples  (ubi  sup,)  is  on  all- 
four^  with  the  present  case.  The  application  was 
exhausted  by  the  adjudication.  In  Bea,  v.  Thomas 
{ubi  sup.)  ihe  maffistrates  dismissed  the  summons 
for  want  of  corrooorative  evidence,  and  the  order 
recited  the  former  applications.  The  order  there 
was  quashed.  That  was  exactly  the  same  as  here, 
except  in  the  present  case  three  magistrates  were 
applied  to.  The  summonses  are  merely  duplicates, 
and  one  bein?  exhausted,  they  all  are.  In  Staples 
V.  Staples  (ubi  sup.)  the  summons  was  dismissed 
for  want  of  corroboration. 

Lord  BussELL,  O.J. — ^I  should  have  been  very 
glad  if  I  could  have  supported  the  order  of  the 
magistrates,  for  it  seems  to  me  that  owing  to 
the  conduct  of  the  defendant  in  keeping  away, 
the  applicant  has  been  prevented  in  making  out 
her  claim.  Now,  the  case  is  put  in  two  ways. 
It  is  first  said  that  the  hearing  before  the  magis- 
trates on  the  3rd  Nov.  1897  was  not,  within  the 
authorities,  a  hearing  or  determination  of  the 
case  at  all,  and  so  the  case  is  within  the  principle 
of  Beg,  V.  The  Justices  of  Lancashire  {ubi  sup,). 
All  that  took  place  on  that  day  was  that  the  magis- 
trates said  that  there  was  no  sufficient  evidence 
to  make  an  order,  and  that  the  woman  might 
come  again.  That  did  not  depend  on  the  will  of 
the  magistrates,  for^she  could  come  as  many  times 
as  she  Eked  within  the  time  of  the  statute.  How- 
ever, I  must  give  effect  to  the  decisions  in  Bea, 
V.  Thomas  {uSi  sup.)  and  Staples  v.  Staples  {ubi 
sup.),  where  a  distinction  was  drawn  between  a 
hearing  on  the  facts,  and  a  hearing  and  di*-mis8al 
on  a  preliminary  objection  as  to  K>rm.  There  is 
no  distinction  between  this  case  and  that  of 
Staples  V.  Staples,  and  it  does  not  come  within 
the  principle  of  Beg,  y,The  Justices  of  Lancashire, 
where  the  justices,  who  might  have  amended  an 
information  for  a  wrong  recital,  dismissed  it, 
and  it  was  held  not  to  m  a  hearing  exhausting 
the  original  application.  The  last  summons 
issued  in  the  present  case  is  not  in  continuation 
of  earlier  proceedings,  but  must  be  considered  as 
.a  fresh  summons.    The  facts  are  that  the  birth 


461 


MAGISTRATES'   CASES. 


Q.B.  Div.] 


Bbownsgombs  v.  JoHirsoN. 


[Q.B.  Di?. 


took  place  on  the  9th  Sept  The  three  applioa- 
tions  were  made  to  three  different  magiBtrateB  on 
the  2l8t  Oct.  1896.  On  the  28th  Julj  1897 
Brealey  had  granted  a  summons,  which  came  on 
on  the  3rd  Nov.  1897,  and  had  been  dismissed. 
If  those  three  applications  of  the  21st  Oct.  had 
>)een  one,  it  must  be  held  that  it  bad  been  ex- 
hausted by  the  decision  of  the  3rd  Not.  on 
Brealey 's  summons.  Now,  are  th^-y  three  or  one  P 
In  my  judgment  they  are  one.  Three  applica- 
tions are  made  so  that  in  case  of  death,  or  in 
other  oircumfttanoes,  the  applicant  can  apply  to 
aoy  one  of  the  magistrates  wbo  can  be  reached. 
They  are  in  fact  duplicates,  and  if  one  is  utied 
they  are  all  exhausted. 

Mathew,  J. — I  am  of  the  same  opinion.  I 
have  no  doubt  that  the  summons  was  dismissed 
OQ  the  3rd  Nov.  in  order  that  another  might 
issue.  It  was  not  adjourned,  and  therefore  wis 
order  was  made  out  of  time.  ^^^  absolute. 

Solicitors  for  Kirkham,  Everett  and  Hodghinsonf 
for  Allen  Leek. 

Solicitors  for  Gorbishley,  Cheeter,  Brooms  and 
Grijffith,  for  Faine,  Hanley. 


March  28  and  29, 1898. 

(Before  Lord  Russell,  O.J.  and  Ma.thbw,  J.) 

Bkownscombs  v.  Johnson,  (a) 

County    council — Bye-law — Validity — Music     in 
streets — No  annoyance. 

The  K.  County  Council,  under  sect.  16  of  the  Local 
Government  Act  1888,  made  a  bye-law  as  follows  : 
"  No  person  shall  sound  or  play  upon  any  musical 
or  noisy  instrument,  or  sing  in  any  public  place 
or  highway,  within  fifty  yards  of  any  dwetling- 
house,  after  being  required  by  any  constable  or  by 
an  inmate  of  such  hotue  personally  or  by  his  or 
her  servant  to  desist." 

Held  (dissentiente  Mathew,  J.),  that  the  bye-law  was 
not  invalid  or  ultra  vires. 

This  was  a  case  stated  by  justices  of  the  peace  for 
the  county  of  Kent. 

Johnson,  a  superintendent  of  police,  the  respon- 
dent, preferred  an  information  against  the  app*fl- 
lant,  Walter  Brownscombe,  for  that  he  on  Sundaj^, 
the  17th  Oct.  1897,  in  the  parish  of  Leeds,  m 
Kent,  did  sing  in  a  certain  highway  within  fifty 
yards  of  a  dwelling-house,  after  being  required  by 
a  constabe  of  the  said  county  to  desist,  contrary 
to  a  bye-law  made  by  the  Kent  Ooun^y  Council 
under  sect.  16  of  the  Local  Qovemment  Act  1888. 

The  justices  convicted  the  appellant,  and  fined 
him  40«. 

The  bye-law  under  which  the  information  was 
preferred  was  as  follows : 

4.  No  persoa  shall  Boand  or  play  npoa  any  mnsioal  or 
noisy  instrument,  or  sin^  in  any  pablio  plaoe  or  highnray, 
within  fifty  yards  of  any  dwelling  house,  a'ter  being  re- 
qaired  by  any  constable  or  by  an  inmate  of  saoh  house 
personally  or  by  his  or  her  servant  to  desist. 

It  was  proved  to  the  satisfaction  of  the  justices 
at  the  heariog  that  the  appellant  was  conducting 
an  open-air  religious  service  at  about  5.45  p.m., 
and  with  others  congregated  within  fifty  yards  of 
a  dwelling-house,  and  commenced  to  sing  a  hymn, 
in  which  those  with  him  joined. 

(a)  Reported  by  W.  db  B.  Hbbbbbt,  Esq.,  Bsrrlster-at-Law. 


After  singing  two  or  three  lines  of  the  hymn  he 
was  requested  by  a  constable  to  d  sist,  bat  bd 
continued  singing. 

It  was  proved  that  the  singing  of  the  appellant 
and  those  «ith  him  was  an  annoyance  to  the  oocu- 
pier  of  the  house,  but  he  had  not  personally 
requested  the  appellant  to  desist  oa  the  day  in 
question,  although  he  had  complained  to  the  police 
about  it  on  previous  occasions. 

It  was  contended  on  the  part  of  the  appellant 
that  the  bye-law  was  invalia  on  the  grounds  (a) 
that  it  was  unreasonable ;  (6)  that  it  wa-)  not 
limited  to  cases  of  persons  playing  noisy  instra- 
ments  or  singing  to  the  annoyance  of  residents  or 
passengers ;  (c)  that  it  creatf^d  a  new  offence,  and 
was  repugnant  to  the  general  law  of  the  land. 

The  justices  were  of  opinion  that  the  bye-law 
was  good,  and  convicted  the  appellant. 

Bobson,  Q.G.  and  Hohler  for  the  appellant. 
Dickens,  Q  C.  and  A.  GUI  for  the  respondent 

March  29. — Lord  Russell,  C.J. — ^In  the  judg- 
ment that  I  am  about  to  pronounce  in  favour  of 
the  bye-law  I  cannot  bat  distrust  myself  when  I 
know  that  my  brother  Mathew  differs  from  me, 
and  I  know,  further,  that  on  the  decided  cases, 
although  they  are  distinguishable  in  their  factd, 
yet  I  do  not  lose  sight  that  there  is  a  carreai 
of  expression  of  opinion  which  seems  to  point  to 
a  different  conclusion  to  that  at  which  I  have 
arrived.  But  having  arrived  at  such  an  opinion, 
I  feel  bound  to  express  my  conclusions,  and  that 
all  the  more  because,  there  being  no  appeal  in 
these  cases,  there  has  been  no  opportunity  of 
having  the  judgments  tested  in  the  Court  of 
Appeal.  We  are  called  upon  to  determine 
whether  this  bye-law  is  valid  or  not.  Now,  what 
is  a  bye- law?  It  is  an  ordinance  by  some 
authority  under  statutory  powers,  and  it  neces- 
sarily involves  the  forbidding  of  something  hy 
that  authority  otherwise  lawful,  aad  which  in 
the  absence  of  such  a  bye- law  persons  are  at 
liberty  to  do.  In  other  words,  it  places  a  restric- 
tion on  the  O' her  wise  le^^al  liberty  of  action  hy 
individuals.  If  the  bve-law  is  made  validly  ander 
tnis  statutory  authority  it  acquires  the  force  of 
law  within  the  sphere  of  its  legal  operation. 
Now,  we  have  to  deal  with  an  authorised  bye- 
law  in  this  case,  and  it  is  important  to  follow  the 
genesis  of  the  bye-law  in  question.  The  autho- 
rity to  make  it  is  derived  from  two  statates  of 
1882  and  1888.  Thn  Municipal  Corporations  Act 
of  1882  contains  provisions  enabling  manicipal 
corporations  to  make  bye-laws.  In  1888,  when 
the  powers  of  representative  local  government 
were  extended  to  the  new  authorities  made  by  the 
Local  Gh)vemment  Act  of  that  year,  the  powers 
of  making  bye-laws  were  given  by  sect.  16  of 
that  Act.  Now,  that  section  is  as  follows:  "A 
county  council  shall  ha^e  the  same  power  of 
making  bye-laws  in  relation  to  their  county,  or 
to  any  specified  part  or  parts  thereof,  as  the 
council  01  a  borough  have  of  makin|;  bje-htwa 
in  relation  to  their  borough  under  section  twenty- 
three  of  the  Municipal  Corporation  Act  1882, 
and  section  one  hundred  and  eighty. seven  of  the 
Public  Health  Act  1875  shall  apply  to  such  bye- 
laws  "  Now,  that  section  refers  to  two  statutes, 
namely,  the  Municipal  Corporations  Act  1882 
and  the  Public  Health  Act  1875,  and  it  beoome<t 
important  to  look  carnfully  at  the  provisions  of 
both    those   Acts    with    regard  to   the  powers 
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ol  making  bye-laws.  By  sect.  182  of  the 
PaUic  Health  Act  1875  it  is  enacted  that: 
''All bye-laws  made  by  a  local  authority  nnder 
and  for  the  purposes  of  this  Act  shall  l>e  under 
tbnr  common  seal ;  and  any  such  bye-law  may 
be  altered  or  repealed  by  a  subsequent  bye-law 
made  pursuant  to  the  pronsions  of  this  Act,  pro- 
Tided  that  no  bye-law  made  under  this  Act  by  a 
local  authority  shall  be  of  any  effect  if  repugnant 
to  the  laws  <n  England  or  to  the  prorisions  of 
this  Act"  And  by  sect.  184:  "Bye-laws  made 
by  a  local  authority  under  this  Act  or  for  pur- 
poies  same  as  or  similar  to  those  of  this  Act 
under  any  local  Act,  shall  not  take  effect  unless 
and  until  they  have  been  submitted  to  and  con- 
firmed by  the  Local  Gk>yemmeot  Board,  which 
board  is  hereby  empowered  to  allow  or  disallow 
the  same  as  it  may  think  proper;  nor  shaU 
any  such  bye-laws  be  confirmed  unless  notice  of 
intention  to  applj  for  confirmation  of  the  same 
has  been  given  m  one  or  more  of  the  local 
oewspapers  circulated  within  the  district  to  which 
•ach  bye-law  relates  one  month  at  least  before  the 
making  of  such  application,  and  unless  for  one 
month  at  least  before  any  such  application  a  copy 
cf  the  proposed  bye-laws  has  been  kept  at  the 
office  of  the  local  authority,  and  has  been  open 
during  office  hours  thereat  to  the  inspection  of 
the  nSepayers  of  the  district  to  which  such  bye- 
laws  rdato  without  fee  or  reward.  The  derk  of 
the  local  authority  shall,  on  the  application  of  any 
such  ratepayer,  furnish  him  with  a  copy  of  such 
proposed  bye-laws  or  any  part  thereof  on  pay- 
ment of  sixpence  for  eveir  hundred  words  con- 
tained in  such  copy.  A  bye-law  required  to  be 
confirmed  by  the  liocal  Government  Board  shall 
not  require  confirmation,  allowance,  or  approval 
by  any  other  authority."  Now,  as  to  bye-laws 
made  under  the  Municipal  Corporations  Act  1882, 
we  find  by  sect.  23  that  "  the  council  may  from 
time  to  time  make  such  bye-laws  as  to  them  seem 
meet  for  the  good  rule  and  government  of  the 
borough  and  for  the  prevention  and  suppression 
oC  nuisances  not  already  punishable  in  a  summary 
manner  1^  virtue  of  any  Act  in  force  throughout 
the  borouffh,  and  may  thereby  appoint  such  fines, 
not  exoecwiing  in  any  case  five  pounds,  as  they 
deem  necessary  for  the  prevention  and  suppres- 
nou  of  offences  against  the  same.  Such  a  oye- 
law  ehall  not  be  made  unless  at  least  two-thirds 
oC  tiie  whole  number  of  the  council  are  present. 
Such  a  bye-law  shall  not  come  into  force  until  the 
expiration  of  forty  days  after  a  copy  thereof  has 
been  &ced  on  the  town  haJL  Such  a  bye-law  shall 
not  comeinto  force  until  the  expiration  of  forty  days 
after  a  copy  thereof,  sealed  with  the  corporate  seal, 
has  been  sent  to  'the  Secretary  of  State ;  and  if 
within  those  forty  days  the  Queen,  with  the 
advice  ot  her  Privy  Council,  disallows  the  bve-law 
or  part  thereof,  the  bye-law  or  part  disallowed 
ahall  not  come  into  force ;  but  it  shall  be  lawful 
for  the  Queen  at  any  time  within  those  forty  days 
to  enlarge  the  time  within  which  the  bye-law 
shall  not  come  into  force,  and  in  that  case  the 
bye-law  shall  not  come  into  force  until  after  the 
expiration  of  that  enlarged  time."  Those,  there- 
fore^ are  the  powers  for  making  the  bye-law  in 
this  case,  which  has  been  made  oy  the  authority 
of  the  County  Council  of  Kent.  What  now  do 
ve  find  P  We  find  that  Parliament  has  seen  fit 
to  delegate  to  a  popular  representetive  body,  the 
county  conndl,  the  power  of  exercising  ite  own 
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judgment  as  to  the  orders  and  rules  which  con- 
cern them  in  being  proper  for  the  good  rule  and 
government  of  the  county.  There  are  plenty  of 
safeguards  against  the  bye-laws  exceedinff  their 
powers,  namely,  the  publication,  the  soaled  copy 
to  the  Secretary  of  State,  the  forty  days  suspen- 
sion, or  for  a  further  time,  and  there  may  be  a 
disallowance  of  the  bye-laws  either  wholly  or  in 

Strt.  These  bye-laws  are  not  like  the  laws  of  the 
edes  and  Persians,  but,  if  they  are  shown  to 
work  hardly,  there  is  the  power  m  the  authority 
to  alter  and  amend.  I  have  thought  it  right  to  be 
emphatic  about  this,  for,  in  the  great  body  of 
cases  cited,  they  are  not  bye-laws  of  a  represen- 
tetive  body,  but  for  the  most  ^art  consist  of  bye- 
laws  made  by  private  oompames,  and  it  is  neces- 
sary in  those  cases  that  the  courts  should  jealously 
guard  the  righte  of  the  public.  But  it  seems  to 
me,  that  in  the  case  of  subh  a  nublic  represente- 
tive  body  as  I  have  described,  that  their  bye- 
laws  should  be  apj^roached  differently,  and 
should  be  supported  if  it  is  possible  to  do  so, 
and  one  should  not  seek  to  defeat  them  because 
of  fantastic  suggestions  as  to  how  they  might 
become  unreasonable.  A  reasonable  common- 
sense  view  shotdd  be  taken  of  the  bye-law, 
and  it  is  necessary  to  consider  the  body^  to 
whom  the  power  is  intrusted,  and  the  ooject 
of  g^vin^  the  power.  The  intention  was  to  give 
a  wide  judgment  to  people  in  the  district  who 
were  elected  as  representetives  to  make  regu- 
lations for  better^  government.  What  are  the 
attributes  of  the  judges  of  the  High  Court  that 
they  should  know  bettor  than  persons  in  the  dis- 
trict, to  whom  Parliament  has  given  the  power 
of  nukking  bye-laws,  what  is  wanted  for  the  good 
rule  and  government  of  the  district  P  They  might 
perhaps  nave  to  pronounce  against  a  bye-fiiw 
that  was  unjust  or  impartial,  for  that  would  be 
certainly  an  unreasonable  one,  and  therefore  u2^r a 
vires,  and  the  court  would  have  in  such  a  case  to 
inteirene.  I  now  come  to  the  bye-law.  [His  Lord- 
ship read  it»  and  continued :]  The  first  criticism  on 
it  by  those  assailing  it  is  that  it  might  apply  to  a 
person  singing  who  was  not  creating  an  annoy- 
ance, and  l£at  the  bye-law  ought  to  express  that 
the  act  was  done  to  uxe  annoyance  of  someone.  If 
so,  Uie  question  arises.  Who  was  to  decide 
whether  an  annoyance  has  in  fact  or  could  have 
token  place  P  Would  it  depend  on  the  varying 
opinion  of  a  ma^strate,  or  of  a  policeman,  or  of 
tne  man  said  to  be  annoyed  P  These  things  are 
matters  of  taste.  A  second  critioism  is  that,  under 
this  bye-law,  power  is  given  to  a  policeman  to  say 
whether  singing  should  be  allowea  or  not.  Fanc^ 
sketohes  had  been  given  of  the  conduct  of  capri- 
cious policemen  cuiving  away  persons  makmg 
music  of  a  desirable  character  appreciated  by 
persons  in  the  neighbourhood;  but  that  does  not 
impress  me  much.  A  policeman  is  not  a  person 
acting  without  any  control,  and,  if  he  disturbed 
music  contrary  to  the  wishes  of  the  residente  in 
the  locality,  he  would  probably  hear  of  it  from  his 
superiors.  The  facte  of  this  case  are  a  useful 
illustration  of  the  practical  working  of  the  bye- 
law.  The  facte  are  that  the  appellant  and  others 
began  to  sing  a  hymn  and  continued  so  to  do, 
notwithstandmga request  by  a consteble  that  he 
should  desist.  The  occupier  proved  that,  though 
he  had  not  complained  on  the  day  in  question,  the 
singing  was  an  annoyance  to  him,  and  that  he  had 
on  a  previous  occasion  complained  of  it  to  the 
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police.  The  polioemaxi,  therefore,  did  not  aot 
caprioionBly  or  Texationsly.  I  think  that  the 
views  that  i  have  ezpreseed  as  to  how  these  hye- 
laws  should  be  regaraed  reoeiyes  great  support 
from  a  dedsion  in  the  Privy  Oonncil  in  the  case 
of  Slattery  t.  Naylar  (59  L.  T.  Rep.  41;  13 
App.  Gas.  446).  liord  Hobhonse,  who  delivered 
the  jadffment  of  their  Lordships,  at  p.  449  says : 
"  The  oDJect  of  the  present  statute  is  to  establish 
regnilfttions  for  the  common  advantage  of  persons 
who  have  come  to  live  in  the  same  commnni^,  in 
asreat  nnmber  of  matters  affecting  their  daily 
me,  and  that  cannot  be  done  except  by  interfer- 
ence with  many  actions  and  many  modes  of  enjoy- 
ing property,  which,  bnt  for  snch  regulations, 
would  be  lawful  and  innocent.  It  is  diiOlcult  to 
see  how  the  ooundi  can  make  efKcient  bye-laws 
for  such  objects  as  preventing  fires,  preventing 
and  regulating  places  of  amusement^  reirulating 
the  killing  of  cattle  and  sale  of  butoh«r's  meaC 
preventing  bathing,  providing  for  the  general 
nealth,  not  to  mention  others,  unless  they  have 
substantial  powers  of  restraining  people  M>th  in 
their  freedom  of  action  and  in  their  enjoyment  of 
properly."  And  again,  at  p.  451 :  "  It  is  possible 
that,  if  we  were  now  discussing  how  tne  b^ 
law  should  be  framed,  it  mignt  be  more  wise 
and  prudent  to  make  it  less  absolute.  It  might 
be  wiser,  even  at  the  expense  of  some  inconve- 
nience to  the  community,  to  make  some  conces- 
sion to  one  of  the  most  softening  and  refining  of 
human  feelings — ^the  reverence  and  love  which  is 
felt  for  the  dead,  and  the  desire  of  resting  in  the 
same  spot  with  them.  It  might  be  more  prudent 
not  to  give  any  person  the  means  of  disturbinff  a 
cemetery  by  the  mere  building  of  a  house.  But, 
supposing  that  to  be  so,  it  is  quite  a  different 
question  whether  a  bve-law  like  the  present  one  is 
to  be  held  unreasonable  because  snch  considerations 
have  been  overlooked  or  rejected  by  its  framers.*' 
And  on  page  452  he  continues :  "  Ix  it  were  pos- 
sible to  conceive  that  a  council  such  as  that  of 
Petersham  could  frame,  and  that  the  Governor  of 
New  South  Wales  could  confirm  and  publish,  a 
merely  fantastic  and  capricious  bjre-law,  such  as 
reasonable  men  could  not  make  in  good  faith, 
such,  for  instance,  as  a  bye-law  providing  that 
the  Roman  Gatholic  cemetery  shall  be  ckSed  to 
the  Roman  Gatholic  commumty  but  remain  avail- 
able for  others,  it  would  raise  in  a  very  crucial 
shape  the  question  whether  a  court  of  law  could 
set  it  aside  as  unreasonable.  Let  it  be  assumed, 
notwithstanding  sect.  158  of  the  Act,  that  such  a 
jurisdiction  exists.  It  is  quite  a  different  ques- 
tion whether  a  bye-law  can  be  treated  as  un- 
reasonable merely  because  it  does  not  contain 
qualifications  which  commend  themselves  to  the 
minds  of  judges."  AH  that  reasoning  is  applic- 
able to  the  present  case,  and  for  the  reasons  I 
have  given  1  think  that  the  magistrates  were 
right. 

MATHBW,  J. — ^I  think  that  the  bye-law  is  in- 
valid, though,  as  the  Lord  Ghief  Justice  takes  a 
dMFerent  view,  I  must  say  that  I  give  my  opinion 
with  the  greatest  diffidence.  I  agree  that  a  large 
confidence  ought  to  be  placed  in  the  local  autho- 
rities, on  the  ground  that  th^  were  likely  to 
behave  reasonably.  But  the  question  here  is 
whether  the  particular  bye-law  is  reasonable. 
The  question  whether  it  was  made  in  the  reason- 
able exercise  of  the  powers  of  the  authority  is  lor 
the  court  to  decide.    The  court  cannot  share  its 


responsibility  with  any  local  authority.  Ths 
cases  cited  indicate  that  bye-laws  for  "good 
government "  of  a  locality  ought  to  state  that  the 
aot  prohibited  was  one  which  mi^ht  be  an  aimoj- 
ance.  From  the  bye-law  in  this  case  tbe  oon- 
dition  of  annoyance  is  excluded.  It  would  seem 
to  create  a  new  offence — ^namely,  the  disregaid 
of  a  request  to  desist  from  singinff  or  phtTing. 
Any  constable  was  made  a  judge  S  tne  time  wbn 
a  person  could  be  requested  to  stop  singing.  It 
was  admitted  in  the  course  of  the  alignments  tbat 
an  offence  against  the  bye-law  would  be  com- 
mitted if  a  man  disregarded  an  admittedlT  im- 
reasonable  request,  and  the  magistrates  womd  be 
bound  to  convict  in  snch  a  case.  That,  in  my 
opinion,  is  an  end  of  the  case,  for  it  is  not  neoes- 
sary  for  the  good  rule  and  government  of  a  plaoe 
that  a  person  should  not  disregard  an  admittedly 
unreasonable  request  Anin,  under  this  b^j^e-law 
objections  might  be  ina&  to  persons  sin^^  as 
th^  went  along.  It  is  said  ihat  the  condition  of 
annoyance  should  be  iniplied,  bnt  thispoint wm 
disposed  of  by  SirieklandY.  Hay€$  (74  L.  T.  Bep. 
13^(1896)  1Q.B.  290).         Can^riciion  vpkM 

Solicitors  for  the  appellant,  BchvUn  and  iSos, 
for  A,  /.  JVUit,  Maidstone. 

Solictors  for  the  respondent,  Ki^giford, 
Ihrman,  and  Co^  for  Hoar,  UovUU,  and  Taiham, 


March  17  and  18, 1896. 
(Before  Wbioht  and  DuiLivo,  J  J.) 

Thb  Sovthwabk  akd  Yauxhall  Watik 
GoxPAKT  (apps.)  V.  Thb  Hamftok  Ubbi5 
D18TBICT  GouvciL  (resps.).  (a) 

Bating — Be99rvair  of  waier  e^mpatw^Aueitmenl 
af—''  Land  eovered  wUh  waUr  "— Ph^Zm  SeaUk 
Ad  1875  (38  4lfc  99  Vid.  c.  55), «.  211,  iub^.  1  (5). 

A  r9$ervoir  eovering  an  area  of  iome  ten  aem  wof 
eoneiructed  by  a  vnUer  eampany  for  thefnarpm 
of  atorina  water.  The  bed  of  the  reemoir  am- 
eieted  of  a  thick  Uning  of  conereie  hnd  on  the 
earth,  which  had  been  emeavaiedfor  thepwrpoH, 
and  wae  permanently  eover^iMih  water ;  exd 
the  reeervoir  wae  ewrroundea\f  an  embtrnk- 
ment  lined  with  concrete,  isfcieK  embankment 
wae  need  eoleily  for  the  pwrpai^  of  keeping 
the  water  in  the  reeervoir  and  rd9  above  tke 
ewrface  of  the  grovnd : 

Heid,  that  the  reeervoir  wae  **Umd  cHnd  wtA 
water  **  within  the  meaning  of  eeet,  2li  m^-*^ 
1  (b)  of  the  Pvhlic  Health  Act  187»  ond  wt 
coneeqienitly  raie€tble  at  one^fourth  j^  only  of 
the  net  annual  value. 

Oabm  stated  by^  justices  of  the  peace  ioilSb»eoniitf 
of  Middlesex  sitting  at  Teddington. 

A  complaint  was  preferred  by  th«-'  Him]^ 
Urban  District  Gouncil,  the  respondeilBi  sgi^att 
the  Southwark  and  Yauxhall  Water  Gompsay, 
the  appeUants,  for  refusing  to  pay  pogBDoni 
district  rates  for  971.  and  40l.  8t.  td.,  m  ve  ^i^V^ 
tively  in  April  1897  and  Oct  1896.         ; 

The  justices  sitting  as  a  court  ofsommaiy 
jurisdiction  on  the  25th  Oct  1897  oS"^  ^ 
appellants  to  pay.  1     ^, 

At  the  hearing  of  the  complaint  it  \i*  P'?^ 
that  the  rates  were  duly  made  and  del>'^^^ 
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tiiB  appeUaate,  and  that  the  appellaats  were 
therein  rated  in  reepect  of  part  c^  a  reBerroir 
(deaoribed  in  the  rates  as  Large  Beserroir,  Snnny- 
ddB),  the  net  annual  valiie  of  which  part  was 
mOL,  and  that  the  soma  of  972.  and  4/5l  8f.  41., 
xsharged  against  the  appellants  in  the  said  rates, 
were  calciHated  on  the  full  net  annual  yalne  of 
19402.  It  was  further  proved  that  the  appel- 
lants had  tendered  to  the  respondents  in  respect 
d  these  rates  the  sum  of  342. 7a.  Id.,  being  the  total 
of  the  same  charged  by  the  rates  calculated  on 
one>foarth  part  only  of  the  net  annnal  value, 
and  that  the  respondents  had  refused  to  accept 
the  same. 

It  was  contended  by  counsel  on  behalf  of  the 
respondents  that  the  appellants  were  liable  to  pay 
in  respect  of  the  rates  sums  calculated  on  the  fuU 
net  annual  value  of  the  reservoir  as  ascertained 
by  the  valuation  list  then  in  force. 

It  was  contended  by  counsel  on  behalf  of  the 
i^ypeUants  that  the  reservoir  was  '*  land  covered 
with  water,"  within  the  meaning  of  sect.  211,  sub- 
sect  1  (6)  of  the  Public  Health  Act  1875,  and 
that  consequently  the  appellants  ought  to  be 
aasessed^resp^  of  th^  Wvoir  i£  the  pit>. 
portion  of  one-fourth  part  only  of  the  net  annual 
▼alue. 

It  was  further  proved  that  the  reservoir  was 
partly  in  the  Hampton  Urban  District  and  partly 
m  the  parish  of  Sunbury ;  that  the  total  area  was 
lOi  acres ;  that  the  bed  of  the  reservoir  consisted 
of  a  lining  of  concrete  nine  inches  tiuck,  laid  on 
the  earth,  which  had  been  excavated  so  that  the 
bed  of  the  reservoir  was  severed  feet  below  the 
surface  of  the  surrounding  land ;  that  the 
reaervoir  was  surrounded  on  all  four  sides  by  an 
earthen  embankment  lined  with  concrete  nine 
inches  thick,  and  faced  as  to  the  upper  twelve 
feet  with  bricks,  the  whole  being  surrounded  with 
a  brick  coping  fourteen  inches  in  width ;  that  the 
embankment  was  used  solely  for  the  purpose  of 
keeping  iiie  water  in  the  reservoir,  and  varied 
from  t^  to  eighteen  feet  high  above  the  natural 
nirfaoe  of  the  ground,  and  having  a  depth  of 
about  thirty-five  feet ;  that  the  reservoir  is  used 
aimply  for  storing  water  which  is  in  part  con- 
dui^ea,  and  in  part  pumped  therein,  from  the 
riyer  Thames,  and  is  covered  permanently  and 
not  intermittently  with  water  except  when  the 
reaervoir  is  emptied  for  the  purpose  of  cleaning 
it,  which  would  teke  about  a  week ;  that  it  had 
been  constructed  about  three  years  ago  at  a  cost  of 
about  63,0002.,  and  had  beoi  cleaned  only  once  in 
that  time,  and  that  in  the  future  it  would  probably 
be  emptied  once  in  two  years. 

It  was  further  proved  or  admitted  that  the 
appellante  had  been  assessed  in  respect  of  the 
part  of  the  reservoir  which  was  in  the  parish  of 
iSunbury  and  outoide  the  Hampton  Urban 
Diatrict^  in  the  proportion  of  one-fourth  part 
Only  of  the  net  annual  value,  and  that  it  has  been 
the  practice  to  rate  other  companies  in  respect 
of  aimilau:  reservoirs  in  the  like  proportion. 

The  justices  held  that  the  reservoir  was  not 
"land^  covered  with  water,"  the  same  being  in 
thor  judgment,  by  reason  of  ite  construction,  in 
the  nature  of  a  vessel  built  with  cement  for  the 
purpose  of  storing  water,  partly  embedded  in  the 
land,  and  was  therefore  rightJy  rated  at  ite  full 
net  annual  value,  and  they  accordingly  made  an 
order  for  the  payment  of  the  sums  of  972.  and 
402.  8a.  4d,  by  the  appellants  to  the  respondente. 


The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  reservoir  is  or  is  not  ''land 
covered  wi^  water  "  within  the  meaning  of  sect. 
211,  sub-sect  1  (h)  of  the  Public  Health  Act  1875 ; 
and  (2)  Whether  the  appellante  ouji^ht  to  be  rated 
in  respect  thereof  under  that  section  in  the  pro- 
portion of  one-fourth  part  only  of  the  net  annual 
value  of  the  reservoir,  or  upon  the  full  net  annual 
value  thereof. 

The  PubUc  Health  Act  1875  (38  &  39  Yict  c.  55) 
provides : 

Saot  211.  With  respect  to  the  Maeasment  and  leyyinflr 
of  general  diatriot  ratea  nnder  this  Aot,  the  following 
profisiona  aball  have  efPeot,  namely :  (1)  General  diatriot 
ratea  ahall  be  made  and  levied  on  the  ooonpier  of  all 
kinda  of  property  for  the  time  being  by  law  aa^eaaabla 
to  any  rate  for  the  relief  of  the  poor,  and  ahall  be 
aaaeaaed  on  the  fall  net  annnal  value  of  anch  property, 
aaoertained  by  the  valuation  list  for  the  time  be^  in 
foroe  .  .  .  aabjeet  to  the  following  exoeptiona,  rega- 
lationa.  and  oonditions,  namely  ...(&)  The  owner 
of  any  tithea,  or  of  any  tithe  oommntation  xentoharge,  or 
the  ooonpier  of  any  land  naed  aa  arable,  meadow,  or 
pastors  ground  only,  or  aa  woodlands,  market  gardena, 
or  nnraory  gronnda,  and  the  ooonpier  d  any  land  oovered 
with  water,  or  naed  only  aa  a  oanal  or  towing  path  for 
the  aame  .  .  .  ahall  be  aaaeseed  in  reapeot  of  the 
same  in  the  proportion  of  one-fourth  part  only  of  anoh 
net  annual  valne  thereof. 

Byde  (C.  A.  Cripp9,  Q.O.  with  him)  for  the 
appdlante. — ^The  question  is,  whether  the  justices 
were  right  in  holding  that  this  reservoir  was  not ' 
"  land  oovered  witii  water  "  within  the  meaningof 
sect.  211  of  the  PubUc  Health  Act  1875.  We 
submit  tiiat^  upon  the  authorities,  they  were  wrong 
ta  so  holing.  This  provision  in  sect.  211  as  to 
the  exemption  of  ''luid  covered  with  water"  is 
not  new.  Provisions  identical  with  those  con- 
tained in  sect.  211,  sub-sect.  1  (6)  of  the  Act  of 
1875  were  contained  in  sect.  8o  of  the  Public 
Health  Act  1848  (11  &  12  Yict.  c.  63) ;  in  sect  55 
of  the  Local  Qovemment  Act  1858  (21  &  22  Yict. 
c.  98) ;  in  sect.  17  of  the  Sewage  Utilisation  Act 
1867  (30  &  31  Yict  c.  113),  and  in  sections  of  some 
local  Acte ;  and  lastiy  the  provisions  are  repeated 
in  sect.  211  of  the  PubUc  Health  Act  1875. 
Several  cases  have  been  decided  on  these  various 
sections.  The  first  I  refer  to  is  Beg.  v.  Birmina' 
ham  WfjUerwarhs  Compawu  (4  L.  T.  Bep.  242; 

1  B.  &  S.  84),  decided  in  1861  upon  a  similar  pro- 
vision as  to  the  rateability  of  *'  £tnd  covered  with 
water  "  in  sect.  129  of  the  Birmingham  Improve- 
ment Act  1851,  in  which  it  was  held  that  a  reser- 
voir was  "  land  covered  with  water,"  and  was  rate- 
able at  one-fourth  pa^rt  only ;  and  Cockbum,  C.J. 
there  says  that  it  is  impossible  to  say  that  a 
reservoir  does  not  come  within  that  description. 
Then,  in  The  Newport  Dock  Company  y.  New* 
port  Local  Board,  in  1862  (6  L.  T.  Kep.  456 ; 

2  B.  &  S.  708),  a  dock  was  held  to  be  ''land 
covered  with  water"  within  sect.  55  of  the 
Local  Gk>vemment  Act  1858,  and  to  be  rateable 
on  the  lower  scale  only  as  coming  within  the 
principle  in  Beg.  v.  jBirmingham,  Watervoorke 
Company  (ubi  «i4p.).  Again,  in  The  East  London 
WatervDorka  Company  v.  Leyton  Sewer  Authority , 
in  1871  (L.  Bep.  6  Q.  B.  669),  filter  beds  were  held 
to  be  "  land  covered  with  water  "  within  sect.  17 
of  the  Sewage  Utilisation  Act  1867.  The  present 
is  a  stronger  d  priori  case,  as  here  the  water 
is  never  out  of  the  reservoir,  except  when  it  is  being 
cleaned,  whereas  there  the  water  was  only  in  the 
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filter  beds  intermittently.  We  relj  upon  that 
ease,  and  more  eepeoiaUy  upon  the  iud^ent  of 
Blackburn,  J.,  which  ia  Tery  strongly  in  iayonr 
.  of  the  appellants'  contention  here.  We  have 
the  two  former  decisions,  in  1861  and  1862, 
holdine  that  a  resenroir  and  a  dock  were  **  land 
ooTered  with  water."  Thm  the  Legislature,  which 
must  be  taken  to  have  known  oi  the  judicial 
interpretation  placed  upon  those  words,  in  1867 
paaaed  a  rating  Act  in  which  the  aame  identioal 
worda  are  uaed.  Then,  following  that,  we  have 
in  1871  the  decision  in  2*^  EaU  Lond(m  Water^ 
Vfarh9  Company  y.  Leyton  Bewer  Authoriiy  («6i 
9up.)  to  the  aame  effect  If  those  previoua  deci- 
sions were  wrong,  why  did  Parliament  adopt  the 
wrong  view  and  use  the  wrong  words?  And  if 
judges  had  persistently  misunderstood  the  kn- 
pfuage  used  in  those  previous  provisions,  then  it 
IS  strange  that  in  1875  they  should  have  used 
the  very  same  words.  For  more  than  thirty- 
five  years  the  courts  have  decided  in  one  way 
only,  and  the  Leffislature  has  never  revised 
the  law  as  so  laid  down,  which  they  would  have 
done  if  those  decisions  had  beeoi  wrong.  The 
present  case  is  absolutely  concluded  by  these 
authorities. 

Sir  Sdtoard  Clarke,  Q.O.  (Ccwihope  Munroe 
with  him)  for  the  respondents. — ^The  decision  here 
was  really  a  decision  on  a  matter  of  fact.  The 
justices  have  described  the  reservoir,  and  they 
*  have  decided  as  a  question  of  fact  that,  having 
regard  to  its  construction  and  anrroundinga,  it 
was  not  "  land  covered  with  water."  In  the 
ordinary  sense  *'  land  covered  with  water  "  means 
land  over  which  water  had  flooded,  but  this  was 
a  gigantic  tank.  It  was  made  of  cement,  held  a 
very  large  quantity  of  water,  rose  many  feet 
above  the  surface  of  the  ground,  and  coat  aome 
63,000Z.  The  justices  found  as  a  fact  that  this 
was  an  artificiid  receptacle  for  water  only  partially 
set  into  the  ground.  It  resembles  a  large 
gasometer,  which  could  not  be  described  as  land 
covered  with  gas,  though  the  gasometer  held  gas 
just  as  this  tank  held  water.  It  was  not  for  the 
natural  user  of  the  land,  but  for  the  purpose  of 
an  undertaking.  The  matter  is  of  extreme  and 
growing  importance,  because  in  many  riverside 
parishes  practically  half  the  urea  was  taken  for 
reservoirs  of  this  kind,  and  to  make  them  many 
houaes  were  pulled  down,  and  if  these  reservoirs 
were  to  be  rated  at  only  one-fourth,  it  is  obvious 
that  the  other  three-fourths,  which  previously 
fell  upon  the  land  or  the  houses  on  the  land  occu- 
pied by  the  reservoir,  must  fall  upon  the  other 
occupiers  ia  the  parish.  Two  cases  have  been 
cited  decided  respectively  by  Oockbum,  C.J.  in 
1861,  and  by  Blackburn,  J.  in  1871,  and  having 
regard  to  the  decisions  in  those  cases  it  is  impos- 
sible, in  this  court,  to  contend  that  the  justices  were 
right.  With  regard  to  the  first  case,  that  of  Beg, 
V.  Birmingham  WaUruHyrke  Company  {ubi  sup,), 
there  mignt  be  a  question  raised  as  to  the 
character  of  the  reservoir  there  in  question ;  but 
with  regard  to  the  second  case — ^that  of  the  East 
London  Wa^worhe  Company  v.  Leyton  Bewer 
Auihority  {ubi  aicp.)— thero  was  no  question  of 
that  kind,  and  we  can  only  wonder  why  Black- 
bum,  J.  ever  came  to  such  a  result  as  was  indi- 
cated in  his  judgment.  The  conclusion  seems  to 
me  absolutely  unintelligible.  It  was  a  case  not  of 
a  reservoir  at  all — ^not  a  standing  water  which 
covered  the  land— but  a  oaae  where  filter  beda, 


which  were  intermittently  uaed  for  the  purpoae  d 
passing  water  through  the  filters,  were  raised  upon 
brick  arohea  over  the  ground,  and  it  waa  actually 
held  by  Blackburn,  J.  that  the  archea  were  part 
of  the  land,  and  that  therefore  the  filter  beds, 
being  oocaf^ionally  covered  with  water,  were  only 
liable  to  be  rated  at  one-fourth  of  the  rate  aa 
being  "  land  covered  with  water."  The  dedsioii 
appears  inexplicable.  I  cannot,  in  the  face  of  that 
judgment  by  Blackburn,  J.,  ask  this  oonrt  to  over- 
rule it,  and  I  cannot  establish  a  distinction  in 
favour  of  the  present  case,  as  I  must  admit  it 
seems  to  me  that  the  case  of  the  filter  beds  ia  an 
d  priori  case  to  the  present.  Apart  from  those 
cases  I  should  contend  that  this  was  really  a 
large  vessel,  created  not  for  any  purpoae  con- 
nected with  the  land,  but  to  collect  water  for  com- 
mercial purpu(*es.  If,  however,  the  court  feel 
bound  by  the  Leyton  caae  (ubi  sup.),  1  need  not 
further  argue  the  question,  which  is  an  extremely 
important  one,  but  we  ahall  aak  for  leave  to 
appeal 

Wbioht,  J.— There  ia  no  doubt  that  this  caae 
raises  an  important  question.  If  we  had  to  deddo 
the  case  without  regud  to  the  authorities  cited  to 
us,  then  we  might  have  taken  a  different  view  to 
that  which  existingr  authorities  had  taken;  but 
we  must  loyidly  f^ow  those  authorities,  more 
especially  after  the  admission  by  Sir  Edward 
Olarke  that  the  present  case  was  not  distinguish- 
able. I  do  not  think  that  the  magiatratea  in- 
tended to  ralae  this  queation  merely  as  a  qoestaon 

of  fact,  but  that  they  intended  to  raise  it  as  a 
queation  of  law,  and  it  has  been  here  treated 
aa  a  question  of  law.  I  think,  therefore,  that 
the  magiatratea'  de<aaion  was  wron|^,  and  that 
thia  appeal  must  be  allowed,  but  with  leave  to 
appeal 

Dabliko,  J.  — I  am  of  the  same  opinion. 
Although  I  feel  bound  to  decide  in  favour  of  tiie 
respondents  in  accordance  with  the  authoritiea 
cited,  I  must  say  I  cannot  understand  bow  those 
cases,  especially  the  Eaet  London  Waterworlu  case 
{ubi  aup,),  came  to  be  decided  aa  they  were ;  and, 
but  for  those  decisions,  I  should  have  given  a 
contrary  judgment  in  this  case. 

Appeal  aUowed.    Leave  to  appeal 

Solicitors  for  the  appellants,  Lanfear,  Toaaer, 
and  Lanfear, 

Solicitors  for  the  respondents,  Kent  and  Son, 
Hampton. 

March  12  and  Apnl  1, 1898. 
<Before  Wills  and  Dablino,  JJ.) 
Hill  (app.)  v,  Thb  CsxDiToir  U&ban  Distriot 

CoinfciL  (resps.).  (a) 
BaHng^-'Looal  Aet — Limit  impoeed   by-^PvitUc 
Hecdth  Acts  —  Local  Qovemment  Acte  —  J^o 
implied  repeal  of  local  beneftte-^Amendnunt  o/ 
raie-^Power  of  quourter  eeeeione. 

By  the  Creditan  Improvement  Aet  1836,  cfier 
defining  the  limdU  of  the  toumof  Creditonfortke 
pwrpoeee  of  the  Aet,  the  eommiseioners  appoi^t^ 
thereunder  toere  authorieed  to  levy  a  rate  wtt&ta 
the  limite  of  the  Act  not  exceeding  2a.  Id  tn  ^ 
pound,  ana  further  all  pereona  aeeeeeed  wdir 
the  Act  should  be  releaeed  from  liabttity  for 
repairs  of  highways  outside  the  limits  of  the  Act, 

(a)  Reported  by  W.  dm  &  Hxaaiax,  Esq.,  BMriater«i-Uv. 
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B^  the  PMic  HeaUk  Aet  1872  the  diitriei  wUhin 
(he  lifMU  heeame  an  whan  dUtrictf  and  fhs 
commUtionen  heeame  the  turban  eamiary  anihO' 
rUy,  and  untU  the  paeeing  of  ihe  Crediton 
CanfirmaHon  Order  ike  urwvn  district  khm  oo- 
wtentioe  toiih  the  limiie  of  the  local  Ad. 

The  eommieeianert  are  the  whan  authority  wider 
the  Public  HeaUh  Act  1875,  and  by  sect  207  of 
thai  Act  if  all  expenses,  inewred  by  ihem^  in  the 
exeeniUm  of  the  Sanitary  Acts,  whOih  at  the  time 
of  ike  pauinf  of  Gw  Ad  were  pa/yable  out  of  a 
aenerat  disind  rate,  ihen  the  expenses  incwrrsd 
ov  the  atdhorHy  in  the  execuHon  of  the  Ad  of 
lo75  shall  be  patd  out  of  such  rate. 

At  ihe  time  of  the  passing  of  the  Local  Qofeemmsfnl 
Ad  1894,  ihe  parieh  of  OrediUm  was  partly 
within  and  partly  without  the  Urban  district  of 
OreMon,  but  by  the  County  of  Devon  (Crediton) 
Confirmation  Order  1894  the  urban  distrid  was 
extended  to  include  the  part  of  the  parish 
outside  the  former  tirfrcm  distrid,  and  it  vxts 
further  provided  that  the  distrid  should  be 
deemed  to  have  been  extended  prior  to  the  pass- 
ing of  the  Ad,  and  ihe  part  of  the  parish  Urans* 
f erred  by  ihe  Order  woe  deemed  not  to  heme  been 
in  the  rural  sanitary  district. 

The  appelkmt  is  the  occupier  of  a  dwelUng-house 
ana   lande   wholly   within  the    limits   of  the 

(hTSte^^SeptlSde  the  Crediton  Urban  DU- 
trid  CouneU  made  a  rate  for  the  whole  dietrid 
vsduding  the  added  area,  headed  "  The  Crediton 
Improvement  Bate  for  the  year  ending  Mid- 
summer  1897." 

The  rede  wae  ai  Ss.  M.  in  the  pound  on  all 
houeee  and  buildings^  dc.  cmd  lO^d.  on  arable 
meadow,  Ac. 

The  rate  wae  levied  to  defirayexpenses  to  be  incurred 
by  the  eaunoU  under  the  Public  HeaUh  Ad  1875, 
inoUMng  the  purposes  for  which  the  rates  were 
leviable  under  the  Improvement  Act,  The  rate 
was  for  the  repair  of  hiahways  within  the 
area  of  ihe  Improvement  Act,  cu  in  that  Ad 
definei,  and  also  in  ihe  added  area. 

The  Court  of  (iuarter  Sessions  amended  the  rate 
by  expressuM  that  it  was  also  made  %tnder  the 
fublic  Health  Ad  1875,  and  so  amended  held 
the  rate  good.    The  appMant  appealed. 

Held,  that,  alihotigh  a  court  of  quarter  sessions 
has  power  to  amend  a  rate,  the  rate  in  the 
present  case  w<u  bad,  as  it  exceeded  the  limit 
tmpoeed  by  the  Improvement  Act,  for  that  Act 
was  stiU  in  force  and  unaffected  Inf  eubsequent 
legislation. 

This  was  a  speoial  case  stated  b j  the  Quarter 
fiesakniB  for  toe  ooonty  of  Devon. 

The  Orediton  Improyement  Act  18S6  was 
pMsed  in  that  jear  for  the  purpose  of  -joying, 
tighting,  watching,  deansing,  and  otherwise  im- 
pronng  the  town  of  Orediton. 

By  sect  89  of  the  Act  the  limits  of  the  town  of 
Crediton  for  the  purposes  of  the  Act  were  defined 
and  specified  as  thendn  appears. 

By  sect.  90  of  the  Act  the  commissioners  ap- 
poiiitod  thereunder  were  authorised  and  required 
tat  the  purposes  thereof  onoe  in  every  year  to  rate 
and  assess  by  a  just  and  equitable  assessment 
nndar  the  name  of  the  "  Orediton  Improvement 
Bate**  the  several  tenants  and  occupiers  of  all 
dwelling-houses  and  buildings  which  already  had 
heen  erected  or  built,  or  which  should  thereafter 


be  erected  or  built>  and  also  upon  aU  gardens, 
market  tolls,  and  other  hereditaments  within  the 
limits  of  the  Act  (other  than  and  except  arable, 
meadow,  or  pasture,  orchard  g^und  and  tithes)in 
any  sum  not  exceeding  2s.  Id.  in  the  pound  by  the 
year,  to  be  computea  upon  the  annual  value  of 
the  same  premises  respectively,  and  in  like  manner 
to  rate  and  assess  the  tenants  and  occupiers  of  all 
arable,  meadow,  or  pasture,  and  orchfurd  ground 
and  tithes  within  the  limits  of  the  Act  in  respect 
of  such  arable,  meadow,  or  pasture  and  orchard 
{^und  and  tithes  in  any  sum  not  exceeding  6}<2. 
in  the  pound  by  the  year,  to  be  computed  on  the 
annual  yelne  thereof  respectively.  The  limits  of 
rating  had  never  been  increased  or  altered  as  pro- 
vided by  sect.  91  of  the  Act. 

By  sect.  20  of  the  Act  it  was  enacted  that  from 
the  passing  of  the  Act  all  bodies  politic  and  cor- 
porate and  all  other  persons  who  should  be 
assessed  under  or  by  virtue  of  the  Act  for  or  in 
respect  of  any  messuages,  lands,  tenements,  tithes, 
or  nereditaments  witidn  the  limits  of  the  Act 
should  be,  and  they  were  thereby,  exonerated, 
released,  and  for  ever  discharged  from  the  per- 
formance of  statute  duty  for  the  repairs  of  the 
public  highways  without  or  beyond  the  limite 
of  Uie  Act  within  the  parish  for  or  in  respect 
of  such  messuages,  lands,  tenemente,  tithes, 
or  hereditaments  within  the  limite  of  the 
Act. 

Under,  and  by  virtue  of  the  Public  Health  Act 
1872  the  district  within  the  limite  of  the  Orediton 
Improvement  Act  became  and  was  an  urban 
district,  and  the  comimssioners  became  and  were 
the  urban  authority  for  the  district,  and  until 
the  passing  of  the  Orediton  Oonfirmation  Order 
1894  the  limite  of  the  urban  district  were 
oo-extensive  and  coincident  with  the  limite  of  the 
Orediton  Improvement  Act. 

The  commissioners  are  the  urban  authority  for 
their  district  within  the  meaning  of  the  Public 
Health  Act  1875,  and  at  the  time  of  the  passing  of 
that  Act,  that  is,  by  sect  16  of  the  Public  Health 
Act  1872,  all  expenses  incurred  by  them  in 
the  execution  of  the  Sanitary  Acts,  including 
expenses  incurred  by  them  in  respect  of  works  of 
sewerage  provided  for  in  their  district,  were  pay- 
able out  ox  rates  in  the  nature  of  general  district 
rates,  leviable  by  them  throaghout  the  whole  of 
their  district. 

By  sect.  207  of  the  Act  of  1875  it  is  enacted 
that  : 

If  hi  taj  distriot  the  expensM  inonned  by  an  nrban 
Mithotity  (being  Improvement  Comminioners)  in  the 
ezeontiao  of  the  Senitery  Acts,  were  at  the  time  of  the 
passing  of  this  Aot  payable  oat  of  any  rate  in  the  nature 
of  a  general  distriot  rate  leviable  by  them  as  snoh  oom- 
■iasionen  throoghoat  the  whole  of  their  district,  then  the 
expenses  inooned  by  that  anthority  in  the  ezeoationof 
thk  Act  shall  be  charged  on  and  defrayed  oat  of  each 
late. 

At  the  time  of  the  passing  of  the  Local  Govern- 
ment Act  1894  the  parish  ox  Orediton  was  situate 
partly  within  the  Urban  District  of  Orediton,  and 
partly  without  the  urban  district,  and  within  a 
rural  sanitai^  district,  and  the  part  of  the  parish 
which  was  within  the  urban  district,  and  the  part 
which  was  without,  but  for  the  order  of  the  Local 
Government  Board  hereinafter  mentioned  would 
have  as  from  the  appointed  day  prescribed  by  the 
Act  of  1894  (viz.,  the  31st  Deo.  1894),  become 
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separate  parishes  by  Tirtne  of  snb-seet.  8  of  seot.  1 
of  sQoh  Aot^  bat  by  the  Comity  of  Devon  (Gradi- 
ton)  OonfinnattoiL  Order  1894  which  was  made  br 
the  Local  QoTemment  Board  on  the  20th  Oct. 
18d4  under  the  provisions  of  seot  96  of  the  LoqbI 
Gk>yeniinent  Act  1884,  and  seot  57  of  the  Local 
Goremment  Act  1888,  the  Urban  District  ci 
Grediton  was  extended  by  the  addition  thereto  of 
the  part  of  the  pariah  of  Grediton  which  had 
theretcrfora  fonnea  part  of  the  Boral  Sanitaiy 
District  of  Grediton,  and  what  was  theretofora 
without  and  beyond  the  limits  of  the  Grediton 
Improrement  Act 

BjT  art  1  of  the  GonfirmaUon  Order  it  was 
prorided  that  the  order  should  come  into  opera- 
tion on  the  appointed  day  within  the  meaning  of 
the  Local  Goyemment  Act  1894  for  the  purpose 
of  the  powers,  duties,  and  liabilities  of  councils 
or  other  bodies  elected  under  that  Act  And  it  is 
further  provided  that  for  the  purposes  of  sub- 
sect  3  of  sect  1  of  the  Local  Gk>vemment  Act 
1894  the  Urban  District  of  Grediton  asext^ided 
by  the  order  shall  be  deemed  to  have  been  so 
extended  prior  to  the  passing  of  that  Act,  and 
the  part  ox  the  parish  ox  Grediton  transferred  by 
the  order  shall  be  deemed  not  to  have  been  in  the 
mrsl  samtanr  district 

The  appelljBnt  is  the  occupier  of  a  dwelling- 
house  and  lands  known  as  **  Newoombes,"  Grecu- 
ton,  situate  wholly  within  the  limits  of  the 
Grediton  Improvement  Act  as  in  seot  89  of  that 
Act  defined  and 


On  the  22nd  Sept  1896  the  Grediton  Urban 
District  Goundl  made  a  rate  in  respect  of  ^e 
whole  district  including  the  extension  or  added 
area  herdnbefora  mentioned  of  which  the  follow- 
ing is  a  copy : 

The  Crediton  Improvement  Bate  for  the  yesr  endiag 
Midsummer  1897. — A  rate  on  the  leveral  tenants  and 
ooonpiers  of  8«.  6d.  in  the  pound  on  ti»e  aannal  vslne  of 
all  dwellinfr-boneei  end  bnildings,  gardens  end  merket 
tollM,  and  hereditament!  other  than  and  exoept  arable, 
moadow,  or  pastore,  orchard  gronnd  and  tithes,  and  of 
lOid.  in  the  pound  oo  the  annual  value  of  all  arable 
meadow,  or  pasture  and  orohard  ground  and  tithes  in 
the  town  and  pariah  of  Crediton  within  the  limits  of  the 
Act  made  in  pnrsuanoe  of  an  Aot  passed  in  the  sixth 
year  of  the  reign  of  King  William  iba  Fourth  entitled 
"  An  Aot  for  paring,  lighting,  watobing,  cleansing,  and 
otherwise  improring  the  town  of  Crediton  in  the  county 
of  Devon."— Dated  this  22nd  day  of  September  1896.— 
John  Gbioobt,  Hubbbt  Bbbbt,  Asseaeors. 

The  appellant  was  rated  in  the  rate  in  respect 
of  the  dwelling-house  and  lands  occupied  by  nim 
as  aforesaid,  which  house  and  lands  were  assessed 
therein  at  amounts  which  were  according  to  our 
finding  the  annual  values  thereof,  but  which 
exceeded  the  rateable  values  at  which  such  house 
and  lands  were  assessed  in  the  valuation  list  for 
the  time  being  in  force  in  the  parish  of  Grediton. 

The  rate  was  levied  in  order  to  defray  expenses 
to  be  incurred  by  the  respondents  for  the  purposes 
of  the  Public  Health  Act  1875,  including  the  pur- 
poses for  which  rates  were  leviable  under  the 
Crediton  Improvement  Act,  and  it  was  admitted 
that  the  rate  was  made  in  part  for  the  purposes  of 
the  repairs  not  only  of  public  highways  within 
that  portion  of  the  parish  of  Grediton  which  was 
withm  the  limits  ox  the  Grediton  Improvement 
Act  as  in  that  Act  defined  and  specifiea,  but  slso 
of  public  highways,  without  and  beyond  the  limits 
but  within  the  portion  of  the  parish  which  was 


indnded  with  the   urban   district   of  Grediton 
by  the  order  in  such  order  called  "  the  added 


There  was  nothing,  however,  upon  the  rate 
itself,  nor  was  there  any  evidenoe  before  us,  to 
show  how  much  was  for  the  said  purposes,  nor  how 
much  included  for  the  highways  in  the  added 


It  was  objected  on  behalf  of  the  appeUant:  (1) 
That  the  rate  was  bad  inasmuch  as  it  purported 
on  the  face  of  it  to  be  made  under  the  Grediton 
Improvement  Act,  and  exceeded  the  amoonti 
limited  by  that  Act  (sect.  90) ;  (2)  that  there  was 
no  power  to  amend  the  rate  by  adding  to  the 
heading  words  stating  that  the  nke  was  made  doc 
only  under  the  Act^  but  under  the  Public  Health 
Act  1875 ;  (3)  that,  even  if  so  amended,  the  rate 
would  still  be  bad  as  not  showing  how  muck 
thereof  was  for  the  purposes  of  the  Public  Health 
Act  as  diBtinguished  from  the  Grediton  Improve- 
ment Act,  a£d  as  not  showing  how  much  i£mof 
was  for  the  purpose  of  repairing  highways  in  the 
parish  beyond  the  old  Umita,  but  within  the  added 
area;  (4)  that  in  any  case  the  rate  was  bad  on  the 
ground  that  the  exoneration  and  exemption  in 
sect.  20  of  the  Grediton  Improvement  Act  nad  not 
been  repealed  or  i^ected,  and  that  the  appellsnt 
was  admittedly  charged  in  this  rate  for  the  pnr. 
poses  of  repairing  public  hi^hwa^s  within  the 
parish  withm  and  beyond  tiie  limits  of  the 
Grediton  Improvement  Act  (though  within  the 
added  area)  m  respect  of  his  occupation  of  a 
dwelling-house  and  lands  within  such  limits. 

It  was  contended  on  behalf  of  the  reepondenii 
(1)  That  the  rate  was  good  on  the  face  of  it,  and 
that  if  not  the  appeUant  was  precluded  by  hie 
notice  <^  appeal  from  objecting  to  it  he  not  having 
specified  thernn  any  do^eot  in  the  rate ;  (2)  That 
so  far  as  the  appellant's  objection  to  the  rate 
related  to  any  want  of  form  in  the  rate,  such 
objection  was  precluded  by  sect.  124  of  the  Gredi- 
ton Improvement  Act  18^ ;  (3)  That  no  amend- 
ment <n  Uie  rato  was  necessary ;  but  that,  if  it 
was,  the  Gourt  of  Quarter  Sessions  had  power  to 
make  the  necessary  amendments  under  sect  123 
of  the  Grediton  Improvement  Act  1836  or  sects.  2 
to  9  of  the  Public  Health  Act  1875 ;  (4)  That, 
havinff  regard  to  seot  227  of  the  Public  Heslth 
Act  1875,  the  rato  was  good,  notwithstanding  the 
limitation  or  exemption  in  sect  20  of  the  (^«di- 
ton  Improvement  Act ;  (5)  That  sect  207  of  the 
Public  Health  Act  1875  required  the  respondents 
to  charge  on  and  defray  out  of  rates  levied  pur- 
suant to  the  provisions  of  the  Grediton  Improve- 
ment Act  lo36,  throughout  their  distnct,  as 
extended  by  the  confirmation  order,  expenses 
incurred  by  them  in  the  execution  of  the  Act  of 
1875. 

We  held  that  we  had  power  to  amend  the  head- 
ing cA  the  rato  by  e:n>TO88ing  that  it  was  made 
not  only  under  the  Grediton  Improvement  Adt, 
but  also  under  and  in  pursuance  of  the  Public 
Health  Act  1875,  and  we  ordered  it  to  be  so 
amended,  and  we  held  that  the  rato  as  amended 
was  good. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  Whether  the  rate  either  with  or  without  the 
amendment  was  good  P  (2)  Whether  we  had  power 
to  make  the  amendment  P 

3faoworran,  Q.G.  (Faote,  Q.G.  with  him)  for  the 
appellant^The  rato  purports  to  be  made  nndsr 
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the  Groditon  ImproYement  Act  1886  (6  WilL  4, 
«.  zxT.)  and  is  baa  for  two  reaflons :  (1)  becanae  it 
ezoeeds  the  limit  allowed  by  that  Aot ;  (2)  beoanse 
H 18  for  highwajs  beyond  the  old  district.  It  is 
nid  that  under  the  Publio  Health  Act  1875  a  rate 
like  this  can  be  made,  and  the  Ooort  of  Quarter 
Sessions  can  amend  by  saying  the  rate  was 
made  nnder  the  two  Acts.  Tluit  court  has  held 
tiiey  have  power  to  amend  under  sect.  123  of  the 
loG&l  Act  [Wills,  J. — That  oould  hardly  be  so. J 
The  only  reason  of  that  section  was  to  eive  relid 
to  an  appellant  without  quashing  the  wnole  rate. 
It  is  also  contended  that  there  is  power  to  amend 
under  sect  269  (5)  of  the  Public  Health  Act 
The  power  of  amendment  depends  on  the  provi- 
nons  of  17  Geo.  2,  o.  38,  s.  6.  **  Belief''  is  relief 
to  the  appellant,  and  does  not  mean  making  a  bad 
nte  a  good  one.  The  statute  41  Gko.  3,  c.  23, 
1. 1,  t&o  demonstrates  this  point  The  title  of 
the  rate  is  giren  in  the  case.  It  appears  on  the 
koe  ot  the  rate  that  the  limit  of  amount  has 
been  exceeded.  The  Court  of  Quarter  Sessions 
has  no  power  to  amend  apart  from  statute.  The 
nkd  would  still  be  bad  although  the  title  was 
•mended.  He  referred  to  the  Puolic  Health  Act 
1875,  s.  207.  The  efiFect  of  the  decided  cases  is  to 
show  that  the  Public  Health  Act  1875  does  not 
npeal  IoceJ  Acts  and  take  away  exemptions : 

Tke  Mt^for  of  Monmouth  t.  2%«  Chwrthwafdtru  of 

Monmouih^  88  L.  T.  Bep.  612 ; 
Tho  Ovormon  of  WaUaU  t.  The  London  and  Norths 

Wottem  Bdilway  Com/pony^  41  L.  T.  Bep.  160 ; 

4  App.  Cm.  467. 

The  exemption  of  rates  is  for  a  particular  pur- 
pose, and  this  cannot  be  taken  away  by  a  rate 
pQiporting  to  be  made  under  another  Act  No 
distmction  is  drawn  in  the  rate  as  to  expenses 
within  and  without  the  limit  of  the  local  Act 
As  to  the  question  of  "limit"  a  judicial  con- 
ftmction  was  given  in  the  case  of 

Tho  CommMMoiMiv  </  WaUon^on-tho-Naao  t. 
Waiford^  81  L.  T.  Bep.  825;  L.  Bep.  10  Q.  B. 
180. 

The  extension  is  made  under  sect.  57  (1)  (e)  of 
the  Local  Gk>vemment  Act  1888.  The  order  is 
made  in  pursuance  of  that  [Wills,  J. — There 
seems  to  be  a  hopeless  confusion.  How  are  th^ 
to  work  it  F]  The  only  way  is  hj  making  two 
rates.  As  long  as  this  state  of  thmgs  continues 
it  is  neoessarr  to  make  two  rates.  Nothing  in  the 
Pablic  Healtn  Act  takes  the  exemption  away,  and 
Irabmit  that  no  power  exists  to  make  a  rate 
either  under  the  looal  Act  or  the  Local  Gk>yem- 
ment  Act  1888. 

A  r.  Xowrenee,  Q.O.  i^hmningham  Qlen  with 
him).— The  motive  of  uniting  was  to  avoid  separate 
rates.  When  it  all  becomes  one  area  there  is  no 
need  for  distribution,  and  the  reason  for  sect  20 
o!  the  local  Act  ceased.  [Wills,  J. — ^Your  point 
IB  that  sect  20  does  not  create  any  exemption 
whatever.]  Tliat  is  so.  If  it  is  an  exemption  it 
is  a  cross  one — ^the  outside  exempted  from  the 
innde,  and  vice  vend.  To  do  away  with  that  this 
Local  GK>yemment  Order  was  passed.  If  there 
^aa  an  exemption,  its  reason  naving   gone,  it 


Etath  T.  Weavorham  OvoneorSt  70  L.  T.  Bep.  729 ; 
(1894)  2  Q.  B.  108. 

This  case  is  not  parallel  with  2%e  Oveneen  of 
WalaaU  t.  Tke  Lwidan  and  North-Weitem  BaiL 
vay  Compawy  {ubi  step.).    The  rating  was 


rentiaL  This  rate  did  not  really  need  amendment 
at  alL  He  referred  to  sect  207  of  the  Public 
Health  Act  1875.  It  is  simply  a  case  of  the  exten- 
sion of  area,  and  so  the  title  is  quite  correct. 
Anyhow,  there  was  ample  power  to  amend  at 
common  law : 

Beg,  Y.  Byron,  12  A.  A  E.  821. 

The  words  of  41  Geo.  3,  o.  23,  s.  1,  do  not  bear  the 
narrow  oonstmction  put  on  them  by  the  other 
side.  "Giving  such  relief"  is  not  confined  to 
giving  relief  to  the  appellant  only.  He  referred 
to 

Lea  V.  Facey^  58  L.  T.  Bep.  82  ;  19  Q.  B.  Div.  852. 

Ifocmorrais  Q.G.  in  reply. — ^There  is  no  case  of 
amending  a  poor  law  rate  under  a  common  law 
power.  [Wills,  J. — That  is  because  a  poor  law 
rate  is  a  creature  of  statute.] 

April  1.— Wills,  J.  read  the  following  judg- 
ment:— ^The  Grediton  Improvement  Gommic- 
sioners  were  incorporated  bjr  an  Act  of  6  Will*  4. 
The  area  subject  to  their  jurisdiction  was  part 
only  of  the  parish  of  Grediton*  By  sect  20  the 
persons  assessed  to  the  improvement  rates  were 
exonerated  from  the  repairs  of  highways  beyond 
their  improvement  area;  and  the  rest  of  the 
parish  was  exonerated  from  the  repairs  of  high- 
ways within  the  improvement  area.  Praotic^y 
for  the  purposes  of  highways  the  part  of  the 
parish  of  Grediton  ontsioe  the  improvement  area 
was  put  upon  the  footing  of  a  separate  parish. 
The  Public  Health  Act  1875  made  the  area  within 
the  jurisdiction  of  the  improvement  commis- 
sioners into  an  urban  sanitary  district^  and  made 
the  commissioners  the  urban  sanitaiy  authoritjf 
for  that  district^  competent  to  exercise  within  it 
all  the  powers  of  an  urbui  sanitary  authority  con- 
ferred Dv  that  Act  By  sect  10  of  that  Act  the 
Urban  Sanitary  Authority  also  acquired  the 
powers  of  the  commissioners  under  the  local  Act 
m  relation  to  all  purposes  the  same  as  or  similar 
to  the  purposes  of  the  Act  of  1875,  of  which  the 
repair  of  highways  was  dearly  one.  The  efiFect  of 
this  legislation  was  not  to  confer  any  additional 
powers  upon  the  commissioners  as  commissioners 
under  the  local  Act,  but  to  absorb  in  the  commis- 
sioners acting  as  the  urban  sanitary  authority 
the  iK>wers  with  regard  to  paving,  lighting, 
deansing,  and  highway  repairs  given  by  the  local 
Act :  (2^  V.  Facey  (ubi  iupX  The  rest  of  the 
parish  of  Grediton  became,  after  the  Act  of  1875 
came  into  force,  part  of  a  rural  sanitary  district. 
By  the  Local  Qovemment  Act  of  1894  the 
district  council  constituted  by  that  Act  became 
for  the  above-mentioned  rurad  sanitary  district 
the  highway  authority.  The  urban  authority  con- 
tinuedwithm  the  area  of  the  improvement  commis- 
sioners to  be  the  highway  autnorify,  and  to  have 
the  powers  of  sects.  144-8  of  the  Act  of  1875.  Gn 
the  liOth  Get.  1894  the  Local  Government  Board, 
acting  under  the  powers  of  the  Local  Government 
Act  1888,  s.  57,  confirmed,  with  modifications,  an 
order  of  the  Gounty  Gouncil  of  Devonshire,  and 
such  modified  order  has  now  the  force  of  law.  It 
provides  that  the  boundaiy  of  the  urban  district, 
which  was  then  coterminous  with  the  area  of  the 
Lnprovement  Act  of  6  WilL  4,  shoold  be  extended 
so  as  to  include  the  rest  of  the  parish  of  Grediton, 
also  the  rural  authority  and  tne  highway  board, 
should  cease  to  exerdse  any  powers  within  the 
area  added  to  the  urban  district  Provision  was 
also  made  to  prevent  any  probabili^  of  the  two 
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portionB  of  the  pariah  of  Orediton  beooming 
or  being  treated  as  separate  parishes  by 
reason  of  seot  1  of  sub-sect.  3  of  the 
Local  GoYemment  Act  of  18d4  The  order 
neither  repealed  nor  amended  the  local  Act» 
nor  extenaed  its  area;  any  of  these  conrses 
would  have  removed  all  difficulty,  and  either 
under  the  Local  Government  Act  1888,  s.  59, 
sub-8.'  6,  or  under  the  Public  Health  Act  1875, 
s.  853,  any  of  these  objects  might  have  heea 
effected.  As  it  is,  the  order  of  1894  has  raised  a 
variety  of  unnecessary  and  embarrassing  ques- 
tions. Within  the  area  of  the  old  local  Act  tiie 
urban  authority  for  the  enlm-ged  district  com- 
prising the  whole  parish  can,  unless  there  be  by 
necessary  implication  some  implied  repeal  or 
amendment  oz  the  local  Act,  make,  in  the  exercise 
of  the  purposes  of  the  local  Act,  one  rate  for  the 

guierat  powers  similar  to  Uiose  of  the  Public 
ealth  Actf  pltu  the  watching  of  the  smaller  area. 
Within  the  added  area  there  is  no  power  to  make 
any  rate  confined  to  that  area.  The  only  power 
to  make  any  rate  for  expenses,  whether  of  paving, 
lighting,  cleanainy,  or  repairing  highways  incurrMl 
within  that  area  is  one  to  make  a  ganea«l  district 
rate  which  must  cover  the  whole  (3  the  enlarged 
district,  and  there  is  no  power  to  maJce  any  rate 
at  all  for  watching.  No  part  of  the  general 
legislation  applies  to  such  a  case,  and  although 
the  expenses  of  repair  of  highways  can  be  paid 
for  out  of  the  general  district  rates  for  the  whole 
urban  district  or  by  a  highway  rate  extending 
oyer  the  whole  area,  these  expenses  are  unj»ro- 
vided  for,  and  the  highways  must  go  unrepaired. 
The  urban  sanitary  authority  g^  no  added 
powen  as  to  highways  under  the  Local  Gk>vem- 
ment  Act  1894,  ana  by  sect.  25  of  that  Act 
their  powers  in  this  respect  are  those  of  sects. 
144-140  of  the  Public  Health  Act  1875 ;  that  is 
to  say,  for  all  that  is  necessary  to  notice  h^re, 
they  are  within  their  district  surveyors  of 
highways.  Sect.  216  of  the  same  Act  provides 
for  the  method  of  paying  for  repairs  of  highways 
and  throws  them  where  "  no  other  mode  of  pro- 
viding for  repair  of  highway  is  directed  by  any 
local  Act"  upon  the  district  rate,  a  rate  over 
the  whole  district  to  be  made  by  the  urban 
highway  authority  in  its  capacity  ox  surveyor  of 
highways,  or  by  both  a  highway  rate  made  upon 
a  portion  of  the  district  and  the  general  district 
rate,  according  to  certain  criterea  the  facts 
as  to  which  do  not  appear.  Now,  it  seems 
to  me  that,  seeing  the  connection  in  which 
the  words  "  other  mode  of  providing  for 
the  repair  of  highways "  are  used  the  meaning 
must  be  that  where  no  other  mode  is  directed  by 
any  local  Act  for  defraying  the  expenses  A 
repair  over  the  district  as  a  whole  the  provisions 
of  sect  216  shall  take  elFect.  The  local  Act  in 
the  present  case  directs  another  method  of 
defraying  those  expenses  in  a  part  only  of  the 
district,  and,  unless  sect.  216  applies,  there  is  no 
provision  for  the  expenses  of  repairs  of  highways 
in  the  added  area,  for  the  general  enactment  that 
the  urban  authority  shall  be  the  surveyor  of  high- 
ways is  certainly  .qualified  as  to  the  power  of 
making  rates  hj  sect  21.  It  appears  to  me,  how- 
ever, that  this  IS  a  case  in  which  no  other  method 
of  defraying  the  expenses  of  repaira  of  highways 
is  provided  in  this  Urban  district  generaUv,  and 
that  sect  216  does  apply.  If  so  tiie  metnod  at 
proriding  the  funds  is  dear  enough.     Whether 


the  whole  of  the  enlarged  district  is  non-nted  for 
works  of  paving,  ^,  or  there  are  parts  whethar 
ooincident  with  the  added  area  or  not  which  are 
not  rated  for  such  works  we  have  no  informatioiL 
In  the  former  case  sub-sect  1  of  sect^  216  appUes 
and  the  costs  of  repair  of  highways  wiU  be 
chargeable  on  the  general  district  rates.  In  tiie 
latter  sub-sect  2  applies,  and  the  repairs  of  the 
highways  in  such  parts  are  not  rated  lor  works  of 
paving,  so  will  be  chargeable  on  the  ^penenil& 
triot  rate,  and  the  repain  of  the  highways  in 
the  rest  of  the  district  wUl  be  charmkble  to  a 
highway  rate.  Upon  such  residue  of  uie  district 
sab-sect  3  can  have  no  operation  in  the  present 
case  as  within  the  old  improvements  area  at  any 
rate  works  of  paving,  &c.,  of  some  sort  have  been 
carried  on.  This,  however,  does  not  dispose  of 
the  ouestion.  If  sect  20  of  the  Improvement  Act 
can  oe  worked  practically  by  the  machinery  of 
the  general  district  rate,  or  of  a  hi|fhway  rate  I 
do  not  see  any  reason  for  implying  its  repeal.  I 
confess  that  after  very  careful  consideration  I  see 
no  inherent  difficulty  at  all  in  engrafting  the  pro- 
visions of  sect  20  into  a  general  district  rate. 
The  subetantiflJ  effect  of  seot  20  whatever  its 
particular  language  is  that  the  expenses  of  the 
highways  in  the  improvement  area,  and  the  added 
area  shall  be  sepuately  dealt  with  in  thdr 
incidence.  What  difficulty  would  there  be  if  to 
the  general  power  of  casting  the  expenses  of  the 
highway  upon  a  general  district  rate,  a  pioriso 
were  added  that  in  one  particular  district  the 
expenses  of  the  two  portions  into  which  the 
whole  of  that  district  was  divided  should  he 
dealt  with  separately,  and  the  rate  in  the 
pound  for  such  respective  sub-areas  modified 
accordingly  F  This  is  in  my  opinion  what  in  effect 
is  brought  about  by  sect  216  of  the  Act  of  1875, 
end  sect  20  of  the  Local  Act  taken  together.  It 
is  of  course  a  sound  principle  of  constmotbn  that 
where  a  local  Act  makes  provisions  for  a  particnlar 
locality  the  local  circumstances  of  which  must  have 
been  considered  when  the  local  Act  was  passed 
the]^  are  not  to  be  set  aside  by  general  le«slatkm 
having  no  specific  regard  to  the  particular  locality, 
unless  there  be  a  r^  inconsistency  between  tiie 
two  or  some  overpowering  difficulty  or  signal  in- 
convenience in  working  uie  two  together.  Here 
there  seems  to  be  no  difficulty  except  a  slight 
increase  in  the  complication  of  the  accounts 
to  be  kept,  and  this  remark  applies  equallv, 
whether  the  case  falls  within  sub-sect.  1  or  sub- 
sect  2,  even  though  the  division  of  the  district 
into  two  parts  hj  reason  of  works  of  paving,  &c^ 
not  being  done  m  some  parts  of  the  parish  may 
not  coincide  with  the  division  into  original 
improvement  area  and  added  area.  If,  on  the 
other  hand,  it  does  so  coincide,  all  difficult  in 
applying  sect  216  disappears.  The  real  solution 
oz  any  mconvenience  is  by  a  fresh  order  of  the 
County  Council  confirmed  bjr  the  Local  Govern- 
ment Board  or  by  a  provisional  order.  But  it 
must  be  remembered  that  in  either  case  the 
inhabitants  of  either  portion  of  the  district  who 
might  think  they  would  be  prejudiced  by  the 
ref^al  of  sect.  20  of  the  local  Act  would  be 
entitled  to  petition  against  such  repeal  and  to  be 
heard,  an  opportunity  which  by  the  frame  of  the 

5 resent  order  has  not  been  afforded  to  them. 
!he  learned  counsel  for  the  appellants  argued 
that  the  rate  was  also  bad  because  of  seot  211, 
sub-sect  1  (c),  which  preserves  any  exemption 
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conferred  by  a  local  Act  in  "any  kind  of  pro- 
perty." This  section,  however,  has  in  my  opinion 
no  application  to  the  present  case,  which  is  not 
an  exemption  of  any  particular  kind  of  property 
but  a  provision  for  casting  the  repairs  of  certain 
areas  upon  those  areas  respectively.  There  was 
some  discnssion  as  to  the  power  of  the  Quarter 
Sessions  to  amend  the  heading  of  the  rate.  The 
▼ords  of  17  Greo.  2,  c.  38,  s.  o,  seem  to  me  to  be 
wide  enough  to  give  such  a  power,  and  it  is 
certain  that  if  that  view  had  not  been  generally 
accepted  there  would  have  been  case  after  case 
in  md  books  upon  the  point.  There  is  no  decision 
either  one  way  or  the  other,  a  fact  which  appears 
to  me  conclusive,  especialiy  considering  the  date 
at  which  that  Act  was  passed.  I  should  be  very 
aorry  to  cast  any  doubt  upon  the  power  of  Quarter 
Sessions  to  make  the  amendment.  My  difficulty 
18  of  quite  a  different  order,  viz.,  that  no  amend- 
ment can  make  the  rate  right  consistently  with 
sect.  20  of  the  local  Act.  It  was  not  so  much  as 
suggested  in  argument  that  the  rate  is  or  can 
be  right  if  that  is  still  in  force.  For  these 
reasons  the  appellant  is,  in  my  opinion,  entitled 
to  judgment 


Dablino,  J.  concurred. 


Appeal  allowed. 


SolidtOrs  for  the  appellant,  Ouscotiet  Wadham, 
and  Bradbury,  for  aparkeSt  Fope,  and  Thomaa, 
Crediton  and  Exeter. 

Solicitors  for  the  respondents,  Coode^  Kingdon, 
and  Cotton,  for  /.  WeUington,  jun.,  Crediton. 


March  29,  31,  and  April  1, 1898. 
(Before  Lord  Bussbll,  C.J.  and  Mathbw,  J.) 

Lodge  (app.)  v.  Cobpobation  ov  Huddbbs- 

7IBLD  (resps.).  (a) 

Local  government — Street — Footways — Highways 
repairable  by  inhabitants  at  large — Liability  of 
frontagers  to  repair  footways  —  Local  Act  — 
Public  Health  Act  1875  (38  <£  39  Vict,  e,  55), 
<.  149— l^ocaZ  Government  Act  1888  (51  S:  52 
Viet  c.  41),  g.  11. 

A  heal  Act  passed  in  1871  gave  a  corporation 
power  at  any  time  and  from  time  to  time  to 
order  that,  \f  in  any  street  {whether  or  not  a 
highway  repairable  by  the  inhabitants  at  large) 
(here  was  not  a  properly  paved,  asphalted,  or 
fiagged  footway  on  each  side,  the  oioners  or 
occufiers  of  buildings  or  lands  in  the  street 
should  ma%e  a  footway  or  pathways  at  their 
own  ewpense  along  their  respective  frontages, 
and  provided  that  if  they  rnade  default  in  so 
doing,  the  corporation  might  at  any  time  arnd 
from  tirne  to  lAme  execute  the  works  and  recover 
ike  expenses  thereof  from  such  frontagers  : 

Seld,  upon  the  principle  laid  down  in  The  Corpo- 
ration of  Ashton-under-Lyne  v,  Pugh  (77  L,  T. 
Bep,  583 ;  (1898)  1  Q.  B.  45),  that  this  prwnsion 
in  the  local  Act  as  to  the  liability  of  frontagers 
to  make  up  the  footways  is  not  repealed  by 
Mej.149  of  the  Public  Health  Act  1875,  or  by 
sect,  11  of  the  Local  Qovemm^nt  Act  1888 : 

Edd  also,  that,  although  under  this  provision  of 
the  local  Act  the  frontagers  can  be  required  to 
make  a  footway  where  none  exists,  there  is  no 
eojiiinuing  obligation   upon   them   as  to  such 

<•)  BepoTted  by  W.  W.  Obb,  Baq.,  Bwiister«l-Law. 
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footways  when  once  m>ade,  and  they  cannot  be 
called  upon  to  contribute  towards  the  expenses  of 
repairing  or  m,odemising  existing  footways. 

Casb  stated  under  the  provisions  of  sect.  11  of 
12  &  13  Yict.  c.  45. 

Huddersfield  is  a  municipal  borough,  incorpo- 
rated in  1868,  and  being  one  of  the  boroughs 
named  in  the  third  schedule  of  the  Local  Grovem- 
ment  Act  1888,  is  now  a  county  borough. 

The  appellant  was  on  the  16th  Oct.  1895,  and 
still  is  the  owner  within  the  meaning  of  the 
Huddersfield  Improvement  Act  1871,  of  certain 
lands  abutting  upon  a  certain  street  within  the 
borough  called  Woodhead-road. 

Woodhead-road  was  formerly  a  turnpike-road, 
constructed  under  the  provisions  of  an  Act  of  the 
8th  Oeo.  3,  for  diverting,  altering,  widening, 
repairing,  and  amending  the  road  from  Hudders- 
field, in  the  West  Biding  of  the  county  of  York, 
to  Woodhead  in  the  county  of  Chester. 

By  sect.  13  of  the  Huddersfield  Improvement 
Act  1871  (34  &  35  Vict.  c.  cli.),  it  was  provided 
that  the  management  of  all  streets  and  courts, 
which  at  the  commencement  of  that  Act  were  or 
should  thereafter  become  public  highways,  and 
the  pavements  and  other  materials  as  well  in  the 
footways  as  in  the  carriage-ways  of  such  streets 
and  court  should  belong  to  the  corporation,  and 
by  sect.  14  it  was  provided  that  the  corpo- 
ration exclusively  should  be  the  surveyors  of 
highways,  and  (subject  to  the  provisions  of  that 
Act)  should  have  all  such  powers  and  authorities, 
and  be  subject  to  all  such  liabilities  as  any  sur- 
veyors of  highways  were  invested  with  or  subject 
to  by  the  laws  for  the  time  being  in  force. 

In  pursuance  of  the  Annual  Turnpike  Acts 
Continuance  Act  1874  (37  &  38  Vict.  c.  95), 
Woodhead-road,  on  the  1st  Nov.  1875,  ceased  to 
be  a  turnpike  road. 

By  sect.  13  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878,  Woodhead-road  became  a 
main  road,  and  one-half  of  the  expenses  incurred 
by  the  respondents  in  maintaining  the  road, 
became,  and  was  until  the  borough  became  a 
county  borough  by  virtue  of  the  Local  Govern- 
ment Act  18^,  payable  by  the  county  authority 
for  the  West  Bicung  of  the  county  of  York. 

On  the  12th  May  1892  an  order  was  made  by 
the  commissioners  appointed  under  the  Local 
Government  Act  188§,  settling  and  determining 
the  equitable  adjustment  under  sect.  32  of  such 
Act,  between  the  county  council  of  the  West 
Biding  and  the  respondents. 

In  tne  year  1870  the  trustees  of  the  said  turn- 
pike road  caused  vthe  footway  in  front  of  and 
abutting  upon  the  property  now  owned  by  the 
appellant  to  be  asphsuted  and  edged  with  stone. 

After  the  year  1875,  and  before  the  year  1895, 
the  respondents  repaired  the  footway  by  placing 
ashes  on  it. 

The  respondents  on  the  16th  Oct.  1895,  in 
pursuance  of  sect.  53  of  the  Huddersfield  Im- 
provement Act  1871,  resolved  and  ordered  that 
the  owners  of  the  buildings  or  lands  abutting  on 
the  west  side  of  Woodhead-road,  on  which  side 
there  was  not  then  in  the  opinion  of  the  respon- 
dents a  properly  paved,  fiagged,  or  asphalted 
footway,  should  within  a  specified  time  make  a 
footway  on  that  side  of  the  road  in  the  manner 
describod  in  such  order.  The  appellant  was  and 
is  the   owner  of   all  the   buildings  and   lands 
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abutting  on  the  west  side  of  Woodbead-road, 
Tefemed  to  in  the  order  of  the  16th  Oct.  1895, 
and  after  the  Bervioe  of  the  order  the  appellant 
made  default  in  complying  therewith,  and  the 
respondents  made  the  footway  and  works  pre- 
scribed by  the  order,  and  inonrred  expenses  to 
the  amount  of  652.  in  respect  thereof.  The 
amount  was  duly  apportioned  by  the  respondents 
as  payable  by  the  appellant,  and  the  apportion- 
ment was  not  disputed  by  the  appellant,  but  he 
refused  to  pay  the  same. 

On  the  23ra  June  1897  the  appellant  was  sum- 
moned under  sect.  308  of  the  Improvement  Act 
1871,  to  appear  before  a  court  of  summary  juris- 
diction held  at  Huddersfield  to  show  cause  why  a 
distress-warrant  should  not  be  issued  for  the  sale 
of  the  goods  and  chattels  of  the  appellant  for 
the  reoovenr  of  the  above  sum  of  65t.,  and  the 
justices  on  tne  2nd  July,  issued  a  distress* warrant 
for  that  sum  against  the  goods  and  chattels  of 
the  appellant. 

The  appellant  appealed  to  the  quarter  sessions 
held  at  Wakefiela  for  the  West  Biding  of  the 
county  of  York,  on  the  18th  Oct.  1897,  against 
the  issue  of  the  distress-warrant,  and  on  the 
hearing  of  the  appeal  it  was  agreed  that  the 
appeal  should  be  respited,  and  that  this  case 
should  be  stated  for  the  opinion  of  the  court 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Have  the  provisions  of  sect.  53  of  the 
Huddersfield  Improvement  Act  1871  been  rem>aled 
or  superseded  by  the  provisions  of  the  Publio 
Health  Act  1875?  (2)  Have  such  provisions  been 
lepealed  or  superseded  by  the  provisions  of  the 
Local  Government  Act  1888  P  (3)  Are  the  re- 
spondents entitled  to  charge  the  appellant  with 
the  expenses  incurred  by  them  in  making  the 
footway,  having  regard  to  the  equitable  adjust- 
ment made  and  carried  out  between  them  and 
the  county  council  of  the  West  Biding  of  York  P 
(4)  Are  the  respondents  entitled  to  charge  the 
appellant  with  the  said  expenses,  having  regard 
to  the  fact  that  the  footway  in  front  of,  and 
abutting  upon  the  appellant's  property,  was 
asphalted  and  edged  witb  stone  by  the  Turnpike 
Trustees  in  the  year  1870,  and  to  the  subsequent 
repair  thereof  by  the  respondents  as  aforesaid  P 

If  the  court  should  be  of  opinion  on  the  first 
or  second  question  in  the  affirmative,  or  on  the 
third  or  fourth  iu  the  negative,  this  appeal 
was  to  be  allowed  with  costo,  and  the  distress- 
warrant  was  to  be  quashed.  Otherwise  this  appeal 
was  to  be  dismissed  with  cost^,  and  the  distress- 
warrant  was  to  be  confirmed ;  and  in  either  event 
judgment  was  to  be  entered  in  conformity  with 
the  decision  of  the  court. 

Sect.  53  of  the  Huddersfield  Improvement  Act 
1871  (34  &  35  Vict.  c.  clL),  provides : 

If  at  any  time  in  any  street  (whether  or  not  a  high- 
way repairable  by  the  inhabitants  at  large)  there  is  not 
a  properly  paved,  asphalted,  or  flagged  footway  on  each 
side,  the  corporation  nmy  at  any  time  and  from  time  to 
time,  and  as  to  one  side  or  footway  after  the  other  in 
snooession,  or  as  to  both  sides  or  footways,  order  the 
owners  or  ooonpiers  of  buildings  or  lands  in  the  street 
to  make  a  footway  or  footways  in  the  street  along  their 
respective  frontages  thereto,  of  snoh  form,  size,  and 
materials,  at  such  levels,  with  snoh  inclinations,  in  such 
manner  and  within  such  time  as  the  corporation  direct  f 
and  thereupon  snoh  owners  shall,  at  their  own  expense, 
make  snoh  footway  or  footways,  and  otherwiBe  proceed 
as  prescribed  in  Uie  order ;  and  if  any  work  reqtured  to 


be  done  by  any  sach  order  is  not  oommeneed 
month  after  service  of  sach  order,  or  if  any  sneh  wok 
when  commenced  is  not  carried  on  with  reasonable  det- 
patoh,  or  is  not  carried  on  in  the  manner  or  completed 
within  the  time  prescribed  in  the  order,  the  corporation 
may  at  any  time  and  from  time  to  time  make  sad 
ezecnto  the  footway  or  footways  and  works  presenbed 
by  the  order,  and  may  charge  and  recover  the  ezpeniee 
incured  and  commission  thereon  as  new  street  expeue 
under  and  in  accordance  with  the  f oregooig  prorisioiia  in 
that  behalf. 

Sect  149  of  the  Public  Health  Act  1875  (38  &39 
Tict.  c.  55)  provides : 

All  streets  being,  or  whioh  at  any  time  become  high- 
ways repairable  by  the  inhabitants  at  large  within  any 
urban  district,  and  the  pavements,  stones,  and  other 
materials  thereof,  and  all  bnildings,  implements,  sad 
other  things  provided  for  the  purposes  thereof,  shill 
Test  in  and  be  under  the  control  of  the  nrban  anthority. 

The  urban  authority  shall  from  time  to  time  oanse  sU 
such  streets  to  be  levelled,  paved,  metalled,  flsgRed, 
channelled,  altered,  and  repaired  as  occasion  may 
require  ;  they  may  from  time  to  time  caoae  the  soQ  of 
any  such  street  to  be  raised,  lowered,  or  altered,  as  they 
may  think  fit,  and  may  place  and  keep  in  repair  fenoes 
and  poets  for  the  safety  of  foot  paaaengera. 

Sect.  11  (1)  of  the  Local  Government  Act  1888 
(51  &  52  Yict.  c.  41)  provides : 

Every  road  in  a  county  which  is  for  the  time  beiag  a 
main  road  within  the  meaning  of  the  Highways  and 
Looomotives  (Amendment)  Act  1878,  inclusive  of  ereiy 
bridge  carrying  snoh  road  if  repairable  by  the  highway 
auUiority,  sh^,  after  the  appointed  day,  be  wholly 
maintained  and  repaired  by  the  cooncil  of  the  county  in 
which  the  road  is  situate,  and  such  council,  for  the 
purpose  of  the  mainteilance,  repair,  improvement,  sad 
enlargement  of,  and  other  dealing  with  snoh  road,  shaD 
have  the  same  powers  and  be  snbjeot  to  the  same  duties 
as  a  highway  board,  and  m*y  further  exercise  ai^ 
powers  vested  in  the  counoil  for  the  purpoee  of  the 
maintenance  and  repair  of  bridges,  and  the  enactments 
relating  to  highways  and  bridges  shall  apply  aooord- 
ingly ;  and  the  county  counoU  shall  have  the  same 
powers  as  a  highway  board  for  preventing  and  remoTiBg 
obstructions  .  .  .  and  the  execution  of  this  seetiou 
shall  be  a  general  county  purpoee,  and  the  costs  thereof 
shall  be  charged  to  the  general  county  acooutit 

Tindcd  Atkina<m,  Q.G.  ( W.  J,  Wauah  with  him) 
for  the  appellant. — ^The  respondents  had  no  power 
to  make  the  order  of  the  16th  Oct.  1895,  whereby 
they  ordered  the  appellant,  as  owner  of  the  land 
adjoining  this  roaid,  to  make  this  footway.  The 
road,  in  1875,  ceased  to  be  a  turnpike  road,  and 
therefore,  by  sect  13  of  the  Hiffhways  Act  1878, 
it  beciune  ip$o  facto  a  main  road,  and  one-half  of 
the  expenses  incurred  by  the  highway  authority 
in  maintaining  the  road,  were  payable  by  t^ 
county  authority  out  of  the  county  rate.  Then 
came  sect  11  of  the  Local  Grovemment  Act  1^ 
We  submit,  in  the  first  place,  that  this  provisioD 
in  sect  53  of  the  local  Act  of  1871,  imposing  lia- 
bility upon  frontagers,  was  repealed  by  sect  W 
of  the  Public  Health  Act  1875,  notwithstanding 
the  decision  in  the  Corpor<Uion  of  AMhUm-untder- 
Lyne  v.  Pugh  (77  L.  T.  Rep.  5^;  (1898)  1  Q.  B. 
45),  where  it  was  held  that  the  provinon  in 
sect.  149  of  the  Publio  Health  Act  1875  had  not 
the  effect  of  repealing  the  provision  of  a  local 
Act  similar  to  that  in  sect.  53  of  this  local  Act 
The  provision  in  the  A»hton  case  (ubi  mp*)t  ^^ 
somewhat  different  from  that  in  this  ease,  and 
moreover  that  case  is  still  under  appeal  to  the 
House  of  Lords;  but  it  may  be  that  that  daciaion 
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condndee  the  present  case  so  far  as  tbe  effeot  of 
sect.  149  of  the  Aot  of  1875  on  ihis  provision  in 
fleet  53  is  concerned.  But,  if  so,  it  does  not  con- 
elade  the  case  as  to  sect.  11  of  the  Local  Govern* 
meat  Act  18SB.  We  submit,  in  the  second  place, 
that  this  provision  in  sect  53  of  the  local  Act  is 
r^ealed  by  sect  11  of  the  Act  of  1888.  Sect.  11 
for  the  first  time  imposes  in  express  words  the 
duty  of  maintaining  a  main  road,  *'  wholly  '*  upon 
the  county  counoU,  that  is,  in  this  case  the  corpo- 
ration, as  oy  sect.  34  the  corporation  of  this  county 
borouffh  have  all  the  liabilities  of  a  county  counciL 
ItwoiQd  be  absolutely  inconsistent  with  these  words 
in  B6ct.  11  to  say  that  this  provision  in  sect  53  of 
the  local  Act  of  1871  is  still  in  existence.  We' 
have  this  subsequent  Act  passed  in  1888,  which, 
in  sect  11,  says  that  every  main  road — and  the 
road  now  in  question  is  a  main  road — shall  be 
"  wholly  maintained  and  repaired  "  by  the  county 
oooncil,  and  the  costs  wholhr  paid  by  them.  And 
under  this  very  section  it  has  been  held  in  1890, 
in  Be  The  Local  Board  of  Warminster  and  the 
County  Council  of  WilU  (62  L.  T.  Rep.  902; 
25  Q.  B,  Biv.  450),  that  the  footwajrs  of  distum- 
piked  roado,  which  became  main  roads,  are  part 
of  the  roads,  and  that  the  cost  of  their  maintenance 
falls  on  the  county  counciL  This  decision  has 
been  approved  by  the  Court  of  Appeal  in  Be  The 
Mayor,  Ac.^  of  Burelem  and  the  Cawnty  Council  of 
Staffordshire  (73  L.  T.  Rep.  651 :  (1896)  1  Q.  B. 
24),  and  by  the  House  of  Lords  in 

Tke  County  Council  of  Derby  v.  Urban  District  of 
Matlock  Bath,  74  L.  T.  Bep.  595 ;  (1896)  A.  C. 
315. 

There  is  a  saving  clause  in  sect.  97  of  the  Act 
of  1888 ;  but  that  merely  deals  with  and  pre- 
serves liability  in  cases  where  there  is  a  direct 
lialnlity  to  repair,  which  is  not  this  case.  Main 
roads  stand  in  a  different  position  altogether  from 
ordinaiy  roads,  because  in  the  case  of  main  roads 
the  corporation  would  be  entitled  to  call  for  con- 
tribution from  another  authority.  In  the  third 
phice,  even  if  this  provision  in  sect  53  of  the 
local  Act  be  still  in  force,  when  once  the  footway 
is  made  up,  as  this  footway  was  in  1870,  there  is 
no  further  obligation  on  the  frontagers  to  main- 
tain or  repair  it,  and  that  section  can  never  have 
intended  to  give  the  corporation  a  right  to  come 
again  and  again  against  the  frontag^  when  the 
footway  might  be  out  of  repair. 

MacToorran,  Q.C.  {A,  Olen  with  him)  for  the 
respondents, — ^The  local  Act  in  part  3,  beginning 
with  sect.  13,  purports  to  deal  with  streets,  high- 
ways, roads  and  paths.  Sect  14  makes  the  cor- 
pomtion  surveyors  of  highways.  The  obligation 
of  surveyors  of  highways  is  statut'Ory,  and  the 
Highways  Act  1835,  in  sect.  6,  provides  that  the 
Borveyor  "shall  repair  and  keep  in  repair"  the 
several  highways.  That  being  the  general  duty 
and  obligation  of  this  corporation  as  surveyors  of 
highways,  we  turn  to  the  sections  of  the  local  Act 
be^nning  with  sect.  41,  which  deals  with  streets 
not  being  highways  usually  repaired  by  the  inha- 
bitants at  large,  and  provides  that  the  owners  of 
hnildings  or  lands  in  the  streets  shall  at  their  own 
erpeaae  do  certain  things  such  as  sewering,  &c., 
And  by  sect  43  (2)  the  corporation  may  charge  the 
owners  with  the  expenses.  Then,  when  the  fron- 
tagers have  made  up  the  road,  sect  45  provides 
that  the  corporation  may  declare  it  to  be  a  public 
highway.     Then  sect.  53,  dealing  witii  streets 


(whether  or  not  being  highways  repairable  by  the 
inhabitants  at  large)  says  that  the  corporation 
may  "  at  any  time  and  from  time  to  time  "  order 
the  owners  or  occupiers,  being  fronta^rs,  to  make 
up  the  footways ;  and  there  is  nothing  in  the  section 
wnich  would  seem  to  limit  the  right  of  the  corpo- 
ration merely  to  recover  for  the  first  making  up 
of  the  footways.  In  the  Ashton^under-Lyne  case 
{uM  sup)  the  footway  was  the  same  as  the  footway 
in  this  case,  and  yet  it  was  held  that  the  corre- 
sponding section  of  the  local  Act  Could  be  put 
in  force  against  the  frontagers  from  time  to  time. 
The  Public  Health  Act  1875  does  not  apply  to 
Huddersfield  at  all,  as  there  is  a  section  in  this 
local  Act  which  says  that  it  shall  not  apply; 
and  there  is  a  provision  in  sect.  340  of  the  Fubuc 
Health  Act  1875,  showing  that,  as  there  is  a  local 
Act  in  force  in  Huddersfield  dealing  with  the 
same  or  similar  purposes,  then  the  local  autho- 
rity has  an  option  of  proceeding  either  under  the 
lo<^  Act  or  under  the  general  Act  of  1875. 
Therefore,  either  the  Act  of  1875  does  not  apply 
to  Huddersfield  at  all,  or,  if  it  does,  the  Ashton' 
wnder^Lyne  case  (ubisup),  is  conclusive  as  showing 
that  sect  149  of  the  Public  Health  Act  does  not 
repeal  sect.  53  of  the  local  Act.  Then  the  next 
point  arises  on  the  Act  of  1888.  Sect.  11  of  that 
Act  made  no  difference  or  change  in  the  liability 
of  the  corporation  as  to  this  road,  and  the  vei|y 
same  principle  that  was  held  to  apply  in  the 
Aahton-undeT'Lyne  case  {ubi  sup.),  as  showing  that 
sect.  149  of  the  PubUc  Health  Act  1875  did  not 
repeal  the  provisions  of  the  local  Act,  must  also  be 
held  to  apply  to  sect  11  of  the  Local  Government 
Act  1888,  and  that  case  must  also  be  held  con- 
clusive as  showing  that  sect.  11  of  the  Act  of  1888 
does  not  repeal  the  provision  in  sect.  53  of  the 
local  Act  casting  the  obligation  of  these  repairs 
on  the  frontagers ;  and,  in  addition,  sect  97  of  the 
Act  of  1888  contains  a  saving  clause  in  the  widest 
terms,  keeping  alive  the  liability  of  any  persons 
who  were  then  liable  to  maintain  and  repair. 

T.  Atkinson,  Q.C.  in  reply.        ^^  ^^  ^^^ 

April  1. — The  judgment  of  the  Court  (Lord 
Eussell,  C.J.  and  Mauiew,  J.)  was  delivered  by 

Lord  BussELL,  C.J. — ^In  this  case  the  question 
is,  whether  the  appellant  as  owner  of  adjoining 
land,  that  is,  as  frontager,  is  liable  to  maintain  a 
footpath,  or  section  of  a  footpath,  conterminous 
with  his  frontage  in  Woodhead-road,  which  is  a 
main  road  or  street  in  the  county  borough  of 
Huddersfield.  The  material  dates  and  facts  to  be 
borne  in  mind  are  these.  Woodhead-road  was 
formerly  a  turnpike  road,  and  while  a  turnpike 
road  the  TumpiKe  Trustees  in  1870  made  a  toot- 
path  along  the  line  of  frontage  conterminous 
with  the  land  of  the  appellant,  and  that  footpath 
is  described  in  the  case  as  one  which  was  thus 
constructed  by  the  trustees.  In  1870  the  trustees 
of  this  turnpike  road  caused  the  footway  abutting 
upon  the  property  now  owned  by  the  appellant  to 
be  asphalted  and  edged  with  stone,  so  that  it  was 
an  existing  and  completed  footpath  at  that  time. 
In  1875  the  road  ceased  to  be  a  turnpike  road, 
and  by  the  Highways  Act  of  1878  it  became  a 
main  road,  and  at  that  time  and  thereafter  the 
expense  of  maintaining  the  road,  became  a  charge 
upon  the  county  in  part  and  upon  the  munici- 
pality of  Huddersfield  in  part,  the  Huddersfield 
authority  doing  the  work  of  keeping  in  repair 
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the  main  road  and  getting  a  contribution  of 
half  the  expense  from  the  county,  and  that 
expense  of  maintaining  the  road  applied  not 
merely  to  the  main  bod^  of  the  road,  but  accord- 
ing to  the  aathorities  it  included  also  the  foot- 
paths on  one  or  both  sides  of  the  road.  Between 
1875  and  1895  repairs  were  done  to  the  road  and 
the  footpath  of  the  road  by  the  borough  autho- 
rity, and  there  is  no  allegation  in  the  case  and  no 
ground  for  assuming  that  during  that  time  any 
claim  was  made  upon  any  frontager  in  respect  of 
the  footpath  for  any  necessary  repairs  that  were 
required  to  be  done.  We  must  assume  that  thoee 
repairs  were  all  done  by  the  borough  authority, 
the  expenses  being  shared  by  the  county  autho- 
rity. In  1888  the  Local  Goyemment  Act  was 
Sassed,  and  under  the  operation  of  that  Act,  Hud- 
ersfield  became  a  county  borough,  and  thereupon, 
under  the  scheme  contemplated  by  that  Local 
Grovemment  Act,  it  became  necessary  to  define 
first  of  all  and  for  all  time  the  liabilities  in  relation 
to  the  burden  of  maintaining  the  road  in  question, 
including  the  footpaths  of  the  road,  as  betweea 
the  then  county  borough  of  Huddersfield  and  the 
whole  county,  and  accordingly  an  inquiry  took 
place,  and  an  award  was  made  in  May  1892  by 
which  credit  was  given  to  the  then  county  borough 
of  Huddersfield  in  account  wirh  the  couuty,  of  con- 
tributing half  of  the  expense  of  the  maintenance 
of  this  road,  and  thereafter  the  liabilty  became 
the  liability  of  the  couuty  borough  and  of  the 
county  borough  alone ;  that  is  to  say,  as  between 
the  county  authority  and  the  county  borough 
authority  the  charges  became  wholly  and  exclu- 
sively the  charges  of  the  county  borough  autho- 
rity, aud  in  saying  that  1  must  not  be  taken  as 
meaning  to  exclude  the  consideration  of  whether 
ultimately  the  burden  ought  not  to  be  shifted  on 
to  the  frontagers.  I  come  now  to  the  point  in 
question.  Following  the  adjustment  the  county 
borough  authority  made  the  order  of  the  16th  Oct. 
1895  upon  which  this  question  turns.  The  order 
does  not  reveal  on  the  face  of  it  what  its  real  object 
and  purport  wus.  To  i*ead  it  as  it  is,  taking  it 
literally,  it  would  convey  the  idea  that  there  was 
no  existine  footway,  and  that  this  was  an  order 
to  make  a  footway — we  know  it  was  not  so,  but  it 
was  intended  to  be  and  was  an  order — ^not  to 
make  a  footway,  for  a  footway  had  been  existing 
since  1870 — but  to  repair  aud  modernise  the 
existing  footway.  The  real  question  here  is,  was 
that  an  order  which  it  was  competent  for  the 
authority  to  make  P  Was  it  competent  for  them, 
in  other  words,  to  make  an  order  in  the  facts  of 
this  case,  on  the  appellant  as  frontager  to  repair, 
or  pay  the  costs  of  repairing  and  keeping  in 
repair,  the  footpath  in  question  ?  The  oraer  pur- 
)  orted  to  be  made  under  the  53rd  section  ox  the 
Huddersfield  Improvement  Act  1871,  and  two 
questions  have  been  raised  by  the  appellant  in 
this  case.  First,  he  said  that  that  section  has  no 
longer  any  operative  force,  because,  as  he  con- 
tend«fd,  it  was  repealed  by  sect.  149  of  the  Public 
Health  Act  of  1875 ;  or,  if  not  repealed  by  the 
Act  of  1875,  that  it  was  repealed  by  sect.  11  of  the 
Local  Government  Act  of  18S8.  Ajb  to  the  first 
contention  with  regard  to  the  Act  of  1875,  it  is 
enough  to  say  that  we  think  the  case  of  Mayor, 
<frc.,  of  Ashton-under-Lyne  y.  Piigh  {ubi  iuf,), 
decided  in  the  Court  of  Appeal,  is  conclusive 
against  that  contention,  and  that  riew  was  not 
seriously  disputed  for  the  appellant  in  the  argu- 


mftnt.  As  r^^rds  the  Local  Gk>Temment  Act  of 
1888,  in  our  judgment  there  i3  no  difference, 
essential  for  the  distinction  of  this  case,  between 
the  facts  here  and  the  facts  in  the  Askton-under- 
Lyne  case  {ubi  sup.).  We  think  the  true  effect  to 
be  given  to  the  provisions  of  sect.  11  of  the  Local 
Government  Act  of  1888  is — to  use  the  words  of 
Bigby,  L. J.  in  that  case — ^that  that  section  simply 
determines  the  question  of  liability  as  to  the 
repair  of  roads,  pathways,  and  the  rest,  as  between 
the  two  authorities,  the  county  and  the  boroogh 
authority,  but  that  it  leaves  untouched  the  qnes- 
tion  of  whether  or  not  the  authority  upon  whom 
the  burden  ultimately  rests  may  be,  or  may  not 
be,  in  a  position  to  call  on  the  conterminous 
owners^the  frontagers — ^to  contribute  to  the 
expenses  of  doing  the  work  in  question.    In  oor 

J'udgment,  therefore,  sect.  53  of  the  Huddenafield 
mprovement  Act  of  1871  is  not  repealed  either 
by  the  Public  Health  Act  of  1875,  or  by  the  Local 
Government  Act  of  1888.  The  remaining  question 
is,  what  is  the  effect  of  sect.  53  of  the  Act  of  1871, 
unrepealed  as  we  consider  it  to  be.  I  now  proceed 
to  consider  that  question.  In  order  to  judge  of 
what  that  section  means  we  have  to  look  at  the 
scheme  of  the  Act  itself.  I  have  arrived  at  the 
conclusion  of  my  learned  brother  Mathew,  that 
that  section,  properly  construed,  does  not  autho- 
rise the  county  borough  authority  to  make  the 
order  in  question.  The  first  section  it  is  necessary 
to  refer  to  is  sect.  13,  which  provides  that  the 
management  of  all  streets  and  courts  which  at 
the  commencement  of  this  Act  are,  or  thereafter 
become  public  highways,  and  the  pavements  and 
BO  on,  shall  belong  to  the  corporation.  It  then 
proceeds :  **  The  corporation  exclusively  shall  be 
surveyors  of  the  highways,  and  (subject  to  the 
provisions  of  this  Ajt)  shall  have  all  such  powers 
and  authorities,  and  be  subject  to  all  such  liabili- 
ties, as  anv  surveyors  of  highways  are  invested 
with,  or  subject  to  by  virtue  of  the  laws  for  the 
time  being  in  force.'*  Sect.  15  makes  the  corpo- 
ration guilty  of  misdemeanour  for  r^fnsing  or 
neglecting  to  repair  any  public  highway.  Then 
in  sect.  16  there  is  power  to  repair  streets  and 
footways,  and  make  alterations  in  the  levels  of 
pavements.  Then  sect.  41,  which  is  important, 
provides  that  if  at  any  time  any  street  or  court 
(not  being  a  highway  usually  repaired  by  the 
inhabitants  at  large,  and  therefore  excluding 
from  its  effect  the  road  or  highway  in  question 
here),  formed,  set  out,  or  laid  out,  either  before  or 
after  the  commencement  of  this  Act»  is  not 
sewered,  drained,  levelled,  kerbed,  and  so  on,  they 
may  order  it  to  be  freed  from  obstruction  and  hd 
sewered  and  so  on.  They  may  do  the  work  them- 
selves, but  the  expense  is  to  fall  upon  the  n;8pec- 
tive  owners.  That  is  the  case  of  a  street  or  court, 
which  is  not  a  highway  usually  repaired  by  the 
inhabitants  at  large.  Then  by  sect.  43,  sub- 
sect.  2,  the  corporation  may  charge  the  owners  of 
the  buildings  or  lands  in  the  street  or  court  with 
the  expenses  of  the  execution  by  them  of  these 
works — again  dealing  with  the  case  of  a  street  or 
road,  not  being  a  highway  usually  repaired  by  the 
inhabitants  at  large.  Then  sect.  45  is,  *'  When 
any  street  or  court"  (this  is,  therefore,  a  pro- 
vision including  a  street  or  court  which  is  not 
repairable  by  the  inhabitants  at  large)  "  has  been 
freed  from  obstruction,  sewered,  drained,  levelledf " 
and  so  on:  "  to  the  satisfaction  of  the  corporation 
they  shall    .    .    .    declare  the  same  to  be  a  public 
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highway  unless  the  owner  or  owners  of  baildisgs 
and  knds  in  such  street  or  oourt  extending  for 
not  less  than  four-fifths  of  the  fronta^  of  such 
street  or  court  objeot  thereto  by  notice  in  writing 
aeired  on  the  corporation  .  .  .  and  after  such 
declaration  the  street  or  court  to  which  the  same 
reUtes  shall  be  a  public  highway  aud  repairable 
acoordingly."  We  were  told  that  there  was  some 
idteiation  by  a  second  Act  by  which  that  **  shall " 
was  left  optional ;  but  that  fact  does  not  affect 
the  argument  This  then  contenplates  the  case 
of  streets  or  courts  which  are  not  repairable  by  the 
inhabitants  at  large,  and  declaras  that  when  such 
streets  or  courts  are  at  the  ezpeude  of  the  owners 
made,  they  theieupon  become,  if  made  and  taken 
oTer,  repairable  by  the  inhabitants  at  large,  and 
the  original  expense,  whether  of  footways  or  road- 
ways, falls  on  such  owners ;  yet  when  done  and 
taken  over  they  become  I'epairable  by  the  inhabi- 
tants at  large,  and  there  can  be  no  further  expense 
on  the  owners  as  to  such  streets  and  ways,  which 
have  become  public  highways  and  are  repairable 
aooordingly.  Tiitsa  comes  sect.  53,  the  provision 
in  question,  which,  as  was  pointed  out  for  the 
respondents,  is  au  exceptional  provision,  and  one 
which  is  not  in  accordance  with  the  general 
scheme  of  legislation  imposing  liability  in  these 
matters.  £His  Lordship  read  the  section  and 
proceeded:]  It  is  said  that  this  section  creates 
the  liability  in  question,  and  is  the  justification 
for  this  order.  I  think  it  is  not  a  justification  for 
the  order,  and  I  do  not  think  it  creates  the  lia- 
bility contended  for.  That  section  does  un- 
questionably entitle  the  county  borough,  even  in 
the  case  of  a  highway  repairable  by  the  inhabi- 
tants at  laree,  where  there  is  no  footway  to  require 
the  formation  of  a  footway,  and  they  may  do 
that,  not  at  once  only,  but  in  sections  from  time 
to  time.  They  may  do  it  first  on  one  side  of  the 
road,  and  next  on  the  other  side  of  the  road,  but 
in  our  judgment  once  it  is  done,  once  the  footpath 
exists  and  is  made,  there  is  no  continuing  obliga- 
tion on  the  conterminous  and  adjoining  frontagers 
to  contribute  one  farthing  towards  the  expense. 
The  position  in  this  case  then  is,  that  this  is,  and 
has  been  practically  from  time  immemorial,  a 
public  road  in  which  as  far  back  as  1870  a  path- 
way was  constructed  by  the  turnpike  trustees,  and 
maintained  by  those  trustees  in  the  first  instance, 
and  from  1875  to  1895  repaired  from  time 
to  time  as  necessity  arose  by  the  borough 
authority,  now,  since  1888,  the  county  borough 
authority.  In  that  state  of  things  our  view  is 
that  there  is  no  continuing  obligation  at  all  to 
do  the  repair;  that  the  case  must  be  treated  as 
the  case  of  a  highway  repairable  by  the  inhabi- 
tants at  large,  including  the  footpath  on  each 
side,  and  th^^fore  there  was  no  justification  for 
the  order  in  question.  The  result  is  that  there 
mnst  be  judgment  for  the  appellant,  and  that  the 
first  and  second  questions  must  be  answered  in 
the  negative,  and  that  the  third  and  fourth  must 
be  answered  by  saying  that  the  respondents  are 
not  entitled  to  charge  the  appellant  with  the  ex- 
penses in  question. 

Appeal  cdlowed.    Judgment  for  appellarU. 

Solicitors  for  the  appellant,  CapeUCwre  and 
Ball,  for  Ramaden,  Sykee,  and  Eamsden,  Hudders- 
field. 

Solicitors  for  the  respondents,  RiddeUt  Taitey, 
and  Smith,  for  F.  C.  Ll^d,  Hudderafield. 


Tueeday,  AprU  5, 1898. 

(Before  Day  and  Phillimobb,  JJ.) 

Thb  Dbnaby  and  Oadeby  Collibby  Com- 
pany (apps.)  V.  The  Assessment  Committee 
OF  THE  Doncastbb  Union  (resps.).  (a) 

Bating — Coal  minee — Evidence — Profits  or  annual 
value — Qro88  and  rateable. 

At  the  hearing  of  an  appeal  against  a  rate  on  a 
eoUiery,  the  colliery  company  put  forward  evi- 
denee  that  the  beat  and  only  fair  method  of 
amving  at  the  net  annual  value  was  that  of 
ascertaining  the  receipts  in  the  year,  and  then 
deducting  therefrom  tne  proper  deductions ;   in 
fact,   rating  it    like   a  railway.    If  this   was 
admissible,  it  worked  out  substantially  correct. 
It  was  contended  that  this  evidence  was   not 
admissible,  but  that  it  should  be  rated  on  the 
annual  rent  obtainable. 
Held,  that  the  evidence  was  admissible. 
Held  further,  that  where  in  a  rate  the  gross  and 
rateable  value  are  entered  at  the  sam^  figure,  the 
gross  is  to  be  treated  as  an  ascertained  figure,  and 
such  deductions  as  can  be  properly  made  vfiay  be 
made  therefrom. 
This  was  a  special  case  stated  by  the  arbitrator 
Mr.  R,  M.  Littler,  Q.C.,  to  whom  the  matter  had 
been  referred  by  the  Court  of  Quarter  Sessions  of 
the  West  Biding  of  Yorkshire. 

The  appellants  own  two  distinct  collieries  in  the 
Bamsley  coalfield ;  one,  the  Denaby  Colliery,  has 
been  in  existence  for  years,  and  may  be  regarded 
as  fully  developed.  The  Cadeby  Colliery  is 
newly  commenced,  and  is  very  far  from  having 
reached  what  may  be  regarded  as  its  normal  out- 
put. The  Denaby  Colliery  is  rated  in  four 
parishes.  The  totals  in  the  four  parishes  for 
Denaby  Colliery  are — gross,  26,058i. ;  rateable 
value,  23,919i.  The  totals  for  Cadeby  Colliery 
are — gross,  10,854Z. ;  rateable  value,  9641Z. 

The  universal  custom  in  the  Bamsley  field  is  to 
let  on  leases  of  considerable  duration  at  a  rate  of 
so  much  per  acre,  payable  (subject  to  a  minimum 
per  annum]  as  and  when  the  coal  is  won,  which 
price  neither  increases  nor  diminishes  with  the 
price  of  coal  or  any  other  circumstance,  and  is 
frequently  fixed  much  in  the  dark  before  the  field 
has  been  fully  proved.  In  the  case  of  both 
collieries  the  mines  are  held  on  leases  having 
fifty  or  more  years  to  run,  containing  no  unusual 
clauses,  and  the  rent  received  after  providing  for 
the  minimum  (which  has  been  passed  in  both 
collieries)  is  calculated  as  above  indicated  at  per 
acre  of  coal  gotten  as  and  when  it  is  so  gotten, 
the  tenant  paying  all  outgoings  and  maintaining 
the  underground  workings,  <&c.,  in  good  condition 
at  his  s^e  cost.  The  leases  may  shortly  be 
described  as  a  sale  in  bulk  of  the  coal  which  can 
be  gotten  within  the  term  subject  te  conditions, 
which  necessarily  involves  the  grant  of  an  interest 
in  land  for  access  and  getting  the  coal,  but  there 
is  nothing  in  the  shape  of  a  yearly  payment. 

The  area  of  coal  leased  was  very  large,  amount- 
ing te  some  4000  acres  in  the  case  of  each  colliery, 
and  the  prices  actually  paid  under  the  lease  for 
coal  work  averaged  in  the  case  of  Denaby  about 
207Z.  per  acre,  the  tenant  doing  all  repairs  and 
becuring  all  other  outgoings,  and  in  that  of  Cadeby 
about  138Z.  per  acre.  The  collieries  have  been 
rated  by  the  respondente  at  the  before-mentioned 
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amoTints  on  an  estimate  based  on  the  rent  which  a 
tenant  would,  in  the  judgment  of  the  asseBsment 
committee,  be  willing  to  give  on  lease,  and  no 
allowance  being  made  from  that  rent,  and  adding 
thereto  the  annual  value  of  the  surface  buildings 
on  a  valuation  based  on  their  present  condition, 
from  which  latter  the  usual  deductions  are  made. 

At  the  hearing  the  appellants  contended  that 
the  best,  and  indeed  the  only  fair,  method  of 
arriving  at  the  net  annual  value  was  that  of 
asoertaming  the  receipts  in  the  year  and  then 
deducting  therefrom  the  expenses,  allowances  for 
tenant's  capital,  &c.  If  this  proposition  was 
admissible  in  principle,  it  was  not  cusputed  that 
the  method  on  which  it  was  worked  out  was  sub- 
stantially correct,  subject  to  amount,  as  to  which 
the  parties  differed.  Jt  was  objected  that  the 
arbitrator  ought  not  to  receive  this  evidence,  but 
he  admitted  it  subject  to  the  case.  Evidence  was 
given  that  this  was  a  practicable  method,  and  it 
was  admitted  that,  although  the  parish  would  be 
somewhat  dependent  on  the  coal-owner  for  infor- 
mation as  to  the  number  of  tons  sold,  yet  he  found 
that  they  were  quite  as  dependent  tmder  the 
acreage  method  on  the  owner  for  information  as 
to  the  number  of  acres  worked,  and,  in  fact,  that 
they  had  made  the  error  themselves  in  the  present 
case  of  estimating  the  coal  worked  at  70  acres 
instead  of  60  acres,  which  it  in  fact  was. 

It  was  admitted  that  coal  experts  could  in  each 
year  ascertain  the  average  selling  price  of  coal, 
and  also  could  accurately  estimate  what  the  fair 
working  expenses  per  ton  of  such  a  colliery  ought 
to  be.  If  the  evidence  was  admissible  in  hiw 
the  arbitrator  found  as  a  fact  that  this  method 
is  not  only  a  practicable,  but  the  best  and  fairest, 
method  to  both  parties.  The  respondents  con- 
tended that  he  had  no  power  to  adopt  this  prin- 
ciple. The  appellants  contended  that  it  was 
impossible  to  find  a  tenant  from  year  to  year  at  a 
rent  certain,  and  with  two  trifling  exceptions,  one 
of  a  bankrupt  and  another  of  a  worn-out  mine, 
no  instance  was  proved  before  him  of  a  colliery 
actually  worked  on  a  yearly  tenancy. 

The  respondents  brought  a  h^ge  body  of  evi- 
dence to  show  that  they  could  nnd  persons  who 
would,  now  that  coal  is  proved,  taice  the  Denabv 
or  Gadeby  Colliery  on  lease,  the  tenant  doing  all 
underground  repairs,  maintenance,  &c.,  at  250Z.  to 
300^  per  acre ;  out  thebC  witnesses  contemplated 
a  lease  or  fixed  tenure  of  greater  or  less  but  still 
considerable  duration,  and  one  witness  of  very 
Kreat  experience  stated  that,  unless  the  tenant 
had  legal  security  in  his  holding  he  would  not 
take  it  at  this  rent,  and  that  he  could  not  conceive 
a  tenant  taking  a  mine  at  aU,  if  he  ran  the  risk 
of  being  turned  out  or  having  his  rent  raised 
with  good  times. 

The  arbitrator  foimd  that  this  was  an  accurate 
statement  of  fact,  and  that  the  selling  price  of 
coal  had  been  steadily  going  down  on  tne  average 
of  several  years. 

If  the  mine  were  rated  at  the  sum  proposed  by 
the  respondents  it  would  be  carried  on  at  very 
little  profit,  if  not  at  an  aotual  loss.  If,  on  the 
other  hand,  their  system  were  adopted,  in  good 
times  the  owners  would  escape  their  fair  share  of 
the  burdens  of  the  rate.  Every  colliery  has  its 
distinctive  advantages  and  disadvantages,  as,  for 
example,  its  proximity  to  a  port  of  shipment,  its 
depth,  liability  to  great  fires,  cost  of  mainte- 
nance, ease  of  obtaining  labour,  and  many  other 


considerations.  There  being  no  oolUeries  let 
from  year  to  year,  there  are  no  means  of  com- 
paring the  appellants'  collieries  with  others  for 
the  purpose  ox  ascertaining  what  a  tenant  would 
give  from  year  to  year. 

He  further  found  that  no  tenant  from  year  to 
year  would  pay  the  sums  put  forward  bv  the 
respondents,  and  if  anr  such  tenants  could  be 
found  to  pay  a  fixed  and  ascertained  rent  in  con- 
secutive years,  he  would  certainly  not  pay  more 
than  is  now  paid  by  the  appellants. 

There  was  a  second  point  raised.  In  three  of 
the  valuations  in  the  rate-book  the  same  figure 
appears  in  the  gross  and  in  the  rateable  oolunm. 
In  this  instance  there  are  no  surface  works,  and 
wherever  that  is  so  the  parishes  make  no  differ- 
ence between  the  gross  and  rateable,  inasmuch  as 
the  tenant,  as  before  mentioned,  pwys  the  oat- 
goings.  The  appellants  contended  that  the  gross 
must  necessarily  include  the  outgoings,  and  that 
when  the  parish  has  inserted  a  gross  value  the 
appellant  is  in  all  cases  entitled  to  accept  that 
and  to  claim  to  deduct  therefrom  all  amounts 
necessarily  expended  to  maintain  the  rent, 
whether  tne»e  outgoings  are  in  factpaid  by  the 
tenant  or  not :  (Beg.  v.  WelU,  16  L.  T.  Bep.  790 ; 
L.  Bep.  2  Q.  B.  592).  In  other  words  the  appel^ 
lants  are  in  all  cases  entitled  to  accept  the  gross 
inserted  in  the  value  as  being  the  true  gross,  and 
is  entitled  to  show  what  are  the  outgoings  neces- 
sary to  command  the  rent,  and  thence  put  the 
sum  arrived  at  after  deducting  that  amount,  as 
the  true  rateable  value,  and  that  this  applies 
alike  to  cases  where  the  tenant  does  all  the 
repairs  and  pays  all  outgoings  as  in  cases  where 
the  ordinary  methods  can  be  adopted. 

The  questions  for  the  Court  were :  (1)  Is  the 
evidence  put  forward  by  the  appellants  admis- 
sible P  (2)  Is  the  rent  on  lease,  whether  actual  or 
estimated,  under  such  circumstances  binding,  or 
any  evidence  in  ascertaining  the  value  for  racing 
purposes  P  (3)  Are  the  appellants,  on  such  a 
rating  as  the  three  above  named,  where  the  gross 
and  rateable  are  entered  at  the  same  amount, 
entitled  to  claim  (o  deduct  from  that  gross  as 
shown  in  the  rate-book  outgoings  by  whomsoever 
paid,  and  so  arrive  at  the  net  value,  which  in 
such  case  must  necessarily  be  less  than  the  gross  ? 

CrippSf  Q.G.  and  Edward  Boyle  for  the  colliery 
company. 

BoMnqvst,  Q.C.  and  Alfred  Young  for.  the 
assessment  committee. 

Day,  J. — ^The  first  question,  I  think  myself,  is 
clear,  that  the  evidenoeput  forward  by  the  appel- 
lants is  admissible.  What  value  the  arbitrator 
will  attach  to  it  I  am  sure  I  do  not  know,  but  it 
seems  to  me  it  is  clearly  admissible.  This  is  an 
exceptional  case.  There  is  nothing,  he  says,  with 
whicn  he  could  compare  it.  He  knows  of  no 
collieries  that  are  let  oy  the  year,  and  I  suppose 
no  one  has  ever  yet  heard  of  a  ooUiery  being  to 
let.  It  is  clearly  an  exceptional  case,  to  be  dealt 
with  exceptionally.  These  rating  questions  are 
to  be  determined  as  nearly  as  possible  correctly, 
and  therefore,  of  course,  in  the  most  piaoticBl 
way  that  is  available.  It  seems  to  me  that  this  is 
a  proper  way  of  dealing  with  it.  Then  the  second 
question  is  one  which,  by  consent  of  counsel  on 
both  sides,  has  been  disposed  of  already,  and  I  do 
not  think  I  need  say  any  more  about  it  The 
third  question  is  a  question  with  reference  to 
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which,  really  praotioally,  I  do  not  see  maoh  diffi- 
coltj.  The  gross  has  been  put  down,  and  I  should 
assume  that  the  figures  nave  be^  arriyed  at 
rightly.  I  do  not  see  how  we  are  to  get  at  the 
net  by  going  through  the  gross  praotioally.  I 
do  not  know  that  we  can  alt^  the  words  **  gross  " 
and*' net"  in  dealing  with  them  in  the  ordinary 
way.  I  do  not  well  see  how  you  can  proceed  to 
anive  at  the  net  until  you  have  found  what  the 
grufls  is.  The  gross  I  have  always  understood 
to  be  something  from  which  you  take  ofE  certain 
figures  which  you  are  entitled  to  take  off.  'You 
pet  the  gross  first  and  then  the  net  The  gross 
u  an  ascertained  figure  which  has  been  put  by 
the  parties  as  gross,  and,  having  put  it  down, 
they  must  abide  by  it.  I  really  do  not  see  that 
ve  ought  to  interfere  with  it  in  any  shape  or 
way. 

Phillixobb,  J. — ^I  am  of  the  same  opinion.  I 
think  it  must  be  taken  from  the  findings  of  the 
arbitrator  that  this  colliery  is  such  an  exceptional 
collieiy  that  the  assessment  can  only  be  arrived  at 
by  the  method  applied  to  what  are  called  "  excep- 
tional cases  *' ;  and  therefore  the  evidence  put  for- 
ward by  the  appellants  is  necessarily  admissible. 
The  second  question  must  be  answered  in  the  sense 
abready  indicated  by  the  Bench,  and  now  agreed 

rn  in  words  upon  both  sides.  With  regard  to 
third  question,  I  think  the  ratepayers  are 
entitled  to  the  benefit  of  the  finding  of  the  assess- 
ment committee  as  to  the  gross,  ana  tliat  the  gross 
not  being  appealable  from  now,  the  net  must  be 
worked  out  oy  makine  such  deductions,  if  any,  as 
are  properly  to  be  made  from  the  gross.  I  propose, 
with  my  learned  brother's  consent,  that  we  should 
answer  question  No.  3  in  the  way  contended  for 
by  Mr.  Gripps,  that  the  appellants  in  such  a  rating 
aa  the  three  above  namecC  where  the  gross  and 
rateable  are  entered  at  the  same  amount,  are 
entitled  to  treat  the  gross  as  an  ascertained  figure, 
and  to  make  therefrom  such  deductions  as  they 
can  support.  We  do  not  answer  exactly  the  worcls 
of  the  question,  because  I  do  not  want  it  neces- 
sarily to  be  assumed  that  there  must  be  any 
Auctions.  Mr.  Bosanquet  has  pointed  out  that 
there  may  be  no  deductions,  and  therefore  the 
gross  and  rateable  may  be  exactly  the  same. 

Solicitors  for  the  appellants,  DoUvian  and 
Priiehard. 

Solicitors  for  the  respondents,  Van  Sandau  and 
Co,,  for  F.  E.  Nicholson,  Doncaster. 


Friday,  April  22, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Lakcastbb  (app.)  v.  The  Babnbs  Distbiot 
Council  (resps.).  (a) 

PMva  KeaUh — Joint  private  drain — Joint  notice 
-^Inepection  of  arain — Improving  systen^'^ 
Public  EeaUh  Act  1875— Pu&Ztc  Se<Uth  Act 
1890. 

B,  was  the  ovmer  ofNos,  6  and  7  P.  T.,  and  the  appeU 
lant  was  the  owner  of  Nos.  8,  9,  and  10.  All 
these  houses  were  connected  with  the  public  sewer 
by  a  private  drain  beginning  at  No.  10  and 
running  towards  No.  6. 

In  May  1896  the  portion  of  the  drain  opposite 
Nos.  9  and  10  was  put  in  proper  repair.    In 

'(«) Bflponad b7  W.  >■  B.  HuBiaT,  Esq.,  fiarrlcKr-At-Law. 


March  1897  the  appellant  complained  to  the 
respondents*  inspector  that  there  was  a  stoppage 
in  the  d^ain  opposite  Nos.  6  and  7,  ana  the 
inspector  thereupon  served  a  notice  on  the  owner 
of  Nos.  6  and  7  requiring  the  nuisance  to  be 
abated,  but  this  was  not  done.  The  appellant 
thereupon,  at  the  inspector's  request,  signed  a 
complaint  in  writing  to  enable  proceedings  to  be 
taken  under  sect,  A  of  the  Public  Health  Act 
1875,  and  thereupon  the  respondents  passed  a 
resolution  to  enable  the  drain  to  be  opened  oppo^ 
site  Nos,  6,  7,  8,  9,  and  10.  It  was  opened  ai 
Nos.  6,  7,  and  8,  and  found  to  be  choked  with 
sewage,  btU  it  was  not  opened  opposite  9  and  10. 
On  the  2bth  March  1897  a  joint  notice  was  served 
on  B.  and  the  appellant,  as  the  owners  of  Nos. 
6,  7,  8,  9,  and  10,  requiring  certain  work  to  be 
done.  Default  being  made,  the  respondents 
entered  and  did  the  work  opposite  Nos.  6,  7,  8, 
and  9,  and  further,  in  order  to  make  a  better  fM 
to  the  public  sewer,  relaid  so  much  of  the  drain 
as  was  opposite  Nos.  6, 7,  8,  and  9.  An  appor' 
tionment  of  the  expenses  so  incurred  was  m>ade 
and  served  on  the  appellant,  and  the  present 
summons  was  issued  to  recover  such  apportion' 
ment. 
The  magistrates  at  the  hearing  made  the  order. 

Held  {confirming  the  decision  of  the  magistrates)^ 
that  the  joint  notice  was  good,  and  that  it  was 
not  necessary  to  take  wo  all  the  drain  if  a  suffi- 
cient examiiiation  coula  be  made  otherwise.  As 
to  the  relaying,  that  this  was  a  question  of  fact 
for  the  ma>gistrates  and  must  be  reconsidered  by 
them,  for,  if  this  was  an  improvement  of  the 
system,  the  appellant  ought  not  to  be  made  to 
pay  for  U,  for  they  could  not  order  the  appellant 
to  do  one  work  and  charge  him  with  another. 

This  was  a  special  case  stated  bv  justices  of  the 
county  of  Surrey  sitting  at  Mortlake. 

The  appellant)  Thomas  Lancaster,  was  sum- 
moned to  answer  the  claim  of  the  respondents  to 
recover  the  sum  of  12Z.  16«.  3d.,  his  share  of  a 
certain  apportionment  in  respect  of  works  done 
by  the  respondents. 

At  the  nearing  of  the  summons  the  following 
facts  and  documents  were  admitted  or  proved  in 
evidence. 

That  the  respondents  had  duly  adopted  part  3 
of  the  Public  Health  Acts  Amendment  Act  1890. 

Thatone  A.B.  Barker  was  the  owner  of  the  houses 
Nos.  6  and  7,  Park-terrace,  Upper  Richmond  Boad, 
and  that  the  appellant  was  the  owner  of  the  houses 
Nos.  8,  9,  and  10  in  the  same  terrace. 

All  the  houses  were  connected  with  the  public 
sewer  by  a  single  private  drain  situate  at  the  i'ear 
of  the  houses  commencing  at  No.  10  and  running 
towards  No.  6. 

In  May  1896  the  portions  of  the  drain  belong- 
ing to  and  at  the  rear  of  Nos.  9  and  10,  Park- 
terrace  were  taken  up  and  relaid,  and  proper  con- 
nections made  therewith  from  the  respective  drains 
of  the  houses. 

In  March  1897  the  appellant  verbally  com- 
plained to  one  Thomas,  the  respondent's  inspector 
of  nuisances,  of  a  nuisance  caused  by  a  stoppage 
in  the  portion  of  the  drain  belonging  to  one  of 
the  houses  No.  6  and  7,  Park-terrace,  aforesaid, 
whereby  the  sewaee  from  the  appellants'  houses, 
Nos.  8,  9,  and  10  Park-terrace,  was  prevented 
from  passing  through  such  portion  of  the  drain 
into  the  pubho  sewer. 
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The  inspector  acoordin^l  j  serred  notice  on  the 
owner  of  Noe.  6  and  7,  Park-terrace,  requiring  him 
to  abate  the  nuisance,  but  that  no  attention  was 
paid  thereto. 

At  the  request  of  the  inspector,  and  to  enable 

froceediDgs  to  be  taken  under  sect.  41  of  the 
*ublic  Health  Act  to  compel  the  abatement  of 
the  nuisance,  tbe  appellant  signed  a  complaint  in 
writing  with  reference  to  the  drain.  The  com- 
plaint was  so  signed  by  the  appellant  as  aforesaid 
upon  the  assurance  given  to  him  by  the  inspector 
that  he  would  not  be  incriminated,  and  tnat  if 
his  drains  were  in  perfect  order  he  would  not  be 
affected. 

On  the  23rd  March  the  respondent  council 
passed  a  resolution  pursuant  to  sect.  41  of  the 
Public  Health  Act  empowering  their  surveyor  to 
enter  and  examine  the  drain  belonging  to  the 
houses  Nos.  6.  7,  8,  9,  and  10,  Park-terrace. 

Subsequently,  on  the  24th  March  1897,  the 
surveyor,  with  the  inspector,  in  pursuance  of 
such  authority,  opened  the  groxmd  and  examined 
tbe  drain  belonging  to  and  in  the  rear  of  Nos. 
6,  7,  8,  9,  and  10,  Park-terrace,  and  found  the 
same  and  the  connections  therewith  broken  and 
choked  with  sewage.  The  ground  was  not  opened 
at  Nos.  9  and  10,  and  no  evidence  was  givf^n  of 
any  examination  having  been  made  of  the  drain 
belonging  to  and  in  the  rear  of  9  or  10,  Park* 
terrace. 

On  the  25th  March  1897  a  notice  directed 
to  the  appellant,  A.  B.  Barkei',  as  the  owner  of 
Nos.  6,  7,  8,  9,  and  10,  Park-terrace,  requiring 
certain  work  to  be  done  at  all  the  premises,  was 
served  upon  the  appellant.  A  true  copy  of  such 
notice  marked  with  the  letter  "0"  is  annexed 
hereto,  and  forms  part  of  this  case. 

Default  having  oeen  made  in  complying  with 
the  terms  of  the  notice,  the  respondents,  in  order 
to  abate  the  nuisance,  repaired  and  cleansed  that 
portion  of  the  drain  belonging  to  and  in  the  rear 
of  No8.  6,  7,  8,  and  9,  Pai4c-terrace,  and  further, 
in  order  to  make  a  better  fall  to  the  public  sewer, 
relaid  at  a  lower  level  so  much  of  the  drain  as 
belonged  to  and  was  in  the  rear  of  Nos.  6,  7,  8,  9, 
and  10,  Park-terrace. 

The  work  was  completed  duiine  the  first  week 
in  May,  and  upon  the  2lBt  May  1897  the  surveyor 
to  the  respondents  served  a  notice  of  apportion- 
ment upon  the  appellant,  and  tbe  same  was  not 
disputed  by  the  appellant  within  three  months, 
as  provided  by  sect.  257  of  the  Public  Health  Act 
1875. 

It  was  contended  before  the  magistrates  on 
behalf  of  the  appellant  (1)  that  the  written  appli- 
cation or  complamt  by  the  appellant  having  been 
obtained  from  him  under  the  circumstances 
above  set  forth  did  not  afford  as  against  him  suffi- 
cient ground  for  the  proceedings  upon  which  the 
summons  was  based  ;  (2)  that  it  was  a  condition 
precedent  to  the  right  of  the  respondents  to 
serve  a  notice  requiring  works  to  be  done  to  the 
poitions  of  the  drain  belonging  to  and  in  the  rear 
of  Nos.  8,  9,  and  10,  Park- terrace,  that  a  previous 
examination  of  each  of  such  portions  of  tne  drain 
should  be  made  by  the  surveyor,  and  that  the 
examination  in  pursuance  of  the  resolution  of  the 
23rd  March  was  not  duly  made,  and  that  the 
notice  requiring  the  works  to  be  done  at  the 
respective  houses  and  all  subsequent  proceedings 
were  bad  in  law ;  (3)  that  inasmuch  as  the  notice 
directed  the  appellant  to  do  works  in  part  upon 


premises  of  which  he  was  not  the  owner  and 
occupier,  and  upon  which  therefore  he  could  not 
enter  without  committing  a  trespass,  and  default 
in  compliance  with  which  rendered  him  liable  in 
penalties,  the  same  was  bad  in  law,  and  that  all 
subsequent  proceedings  based  thereon  were  void 
and  of  no  legal  effect ;  (4)  that  the  respondents  in 
BO  altering  the  level  of  the  drain  as  aforesaid 
thereby  made  a  new  drain,  and  did  work  which 
they  did  not  by  the  notice  require  the  appellant 
to  do,  and  that  they  could  not  therefore  recover 
the  cost  thereof  from  the  appellant. 

The  magistrates,  however,  overruled  these  objec- 
tions, and  ordered  the  appellant  to  pay  the 
amount  apportioned  upon  him. 

The  questions  for  the  opinion  of  the  court 
are :  (a)  Whether  the  complaint  in  writing 
having  been  obtained  from  the  appellant  did  or 
did  not  invalidate  the  subsequent  pro'^eedings  bj 
the  respondents  as  against  him.  (6)  Whether  tbe 
notice  marked  "C."  and  all  subsequent  pro- 
ceedings based  thereon  were  invalid  by  reason  that 
no  previous  examination  was  made  of  the  drain 
belonging  to  and  in  the  rear  of  No.  9  and  10, 
Park-terrace,  (c)  Whether  the  notice  marked 
"  C."  was  void  in  law,  and  that  by  reason  thereof 
all  subsequent  proceedings  based  thereon  were 
invalid,  (d)  Whether  the  respondents  baring 
executed  the  works  in  the  manner  hereinbefore 
stated  were  precluded  in  law  having  regard  to 
the  terms  of  the  notice  marked  "C.  from 
recovering  from  the  appellant  the  apportioned  cost 
of  the  works. 

The  following  is  a  copy  of  the  notice  above 
referred  to  marked  "  C' 

George  Bmoe  Jones,  the  snrveyor  for  and  on  behalf 
of  the  Urban  Dietriot  Conncil  of  Barnes,  to  TfaoBUB 
Lanoaster,  of  10,  Park-terraoe,  of  Upper  Bichmond-road, 
Mortlake,  in  the  Coanty  of  Sorrey,  and  A.  B.  Barker,  of 
11,  Bnokiii|;ham-Btreet,  Straad,  in  the  ConntyofLondos, 
owners  of  Noe.  6,  7,  8,  9,  and  10,  Park-terraoe,  Mori- 
lake. 

Whereas,  on  the  20th  day  of  Maroh  1897  applicataoa 
was  made  to  the  Urban  District  Connoil  of  Banws 
whereby  it  appeared  that  there  was  a  certain  drain  in 
and  belonging  to  certain  premises  eitnate  at  Noa.  6,  7, 
8,  9,  and  10,  Park-terraoe,  Upper  Biohmond-road,  Mort- 
Utke,  in  the  Diatriot  of  the  Urban  District  ConnciiiBtiM 
Connty  of  Sntrey ; 

And  whereas,  the  drain  was  a  nnisanoe  and  injorioaa 
to  health; 

And  whereas,  on  the  24th  day  of  Maroh  1897, 1,  the 
snrveyor,  George  Bmoe  Jonea,  duly  empowered  by  the 
Urban  District  OoanoU  in  writing,  enterad  the  premiaea 
and  oanaed  the  ground  to  be  opened  and  examined  tbe 
drain; 

And  whereas,  the  drain  then  appeared  to  be  in  a  bid 
condition  and  required  amendment ; 

And  whereas  yon  are  the  owners  of  the  premisei; 
Notice  is  hereby  given  yon  that  I,  the  snrveyor  for  and 
on  behalf  of  the  Urban  District  Council  of  Buofls 
require  you  to  commence  the  necessary  worka  witfain 
48  hours  from  the  service  of  this  notioe  and  to  be  com- 
pleted within  the  apace  of  10  days  from  the  date  of  sneli 
service,  and  to  remedy  the  above  defect,  that  is  to  say 
that  you  relay  the  drain  and  an  interoepting  trapai 
No.  6  Park-terraoe,  and  place  a  ventilator  at  the  bead  of 
the  drain  at  No.  10,  Park-terrace,  with  proper  ooiuiee- 
tione  to  each  of  the  houses,  the  work  to  be  done  to  my 
satiflfaotion. 

And  further  take  notice  that  if  this  notioe  be  not 

complied  with  you  will    be  liable  to  a  penalty  not 

.  exceeding  ten  shillings  for  every  day  yoo  make  default, 
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uid  the  Urban  Dutriot  Connoil  of  Bamea  may,  if  they 
think  fit,  themselTea  ezeoate  the  works,  and  may,  recorer 
bom  the  owners  the  ezpenaea  thereof  in  nioh 
•hues  and  proportions  aa  shall  be  settled  by  me  as  their 
nureyor,  or  (in  oase  <^  default)  by  a  Court  of  Summary 
Jurisdiction,  or  the  Coonoil  may  by  order  deolare  the 
nme  to  be  private  improvement  expenses. 

Dated  this  25th  day  of  Maroh  in  the  year  of  Our  Lord 
1897.  O.  Bbucx  Jonds, 

Sarreyor  for  and  on  behalf  of  the  Urban 
District  Connoil  of  Barnes. 

CooneQ  Offioes,  High-street,  Mortlake,  Sorrey. 

By  the  FnbUo  Health  Act  1875  (38  &  39  Yiot. 
c  55),  8.  41 : 

On  the  written  application  of  any  person  to  a  local 
authority  stating  that  a  drain,  water-doset,  earth  doset, 
privy,  ashpit,  or  cesspool,  on  or  belonging  to  any 
premiseB  witibin  their  district  is  a  nnisanoe  or  injnrions 
to  health  (bat  not  otherwise),  the  local  authority  niay  by 
writmg  empower  their  snrreyor  or  inspector  of  nuisance, 
after  twenty-fonr  honrs  written  notice^  to  enter  sach 
praniees  with  or  without  assistants,  and  cause  the 
groond  to  be  opened,  and  examine  such  drain,  water- 
oloset,  earth  doset,  privy,  ashpit,  or  cesspooL  If  the 
disin,  water-oloaet,  earth  doset,  privy,  ashpit,  or  cess- 
pool on  examination  is  found  to  be  in  proper  condition, 
be  ahsU  cause  the  ground  to  be  dosed,  and  any  damage 
done  to  be  made  good  as  soon  as  can  be,  and  the  expenses 
of  the  works  shall  be  defrayed  by  the  local  authority.  If 
^  drain,  water-closet,  earth  doset,  privy,  ashpit,  or 
oenpool  on  examination  appear  to  be  in  bad  condition, 
or  to  require  attention  or  amendment,  the  local  authority 
shall  forthwith  cause  notice  in  writing  to  be  given  to  the 
owner  or  occupier  of  the  preuiises  requiring  him  forth- 
with, or  within  a  reasonable  time  therein  specified,  to  do 
the  necessary  works ;  and,  if  such  notice  is  not  complied 
with,  the  person  to  whom  it  is  given  shall  be  liable  to  a 
penalty  not  exoeeding  ten  shillings  for  every  day  during 
which  he  continues  to  make  default,  and  the  local 
aothority  may,  if  they  think  fit,  execute  suoh  works  and 
may  recover  in  a  summary  manner  from  the  owner  the 
expenses  incurred  by  them  in  so  doing,  or  may  by  order 
deolare  the  same  to  be  private  improvement  expenses. 

By  sect  257: 

Where  any  local  authority  have  incurred  expenses  for 
the  repayment  whereof  the  owner  of  the  premises  for  or 
in  respect  of  whioh  the  same  are  incurred  is  made  liable 
ander  this  Act,  or  by  any  agreement  with  the  local 
aothority,  such  expenses  may  be  recovered,  together 
with  the  interest,  at  a  rate  not  exoeeding  five  pounds 
per  oentum  per  annum  from  the  date  of  service  of  a 
demand  for  the  same  till  payment  thereof  from  any 
person  who  is  the  owner  of  suoh  premises  when  the 
works  are  completed  for  which  suoh  expenses  have  been 
iacorred,  and,  nntil  recovery  of  suoh  expenses  and 
interest,  the  same  shall  be  a  charge  on  the  premises  in 
tespeot  of  whioh  they  were  incurred.  In  all  summary 
proceedings  by  a  local  authority  for  the  recovery  oi 
expenses  incurred  by  them  in  works  of  private  improve- 
SMut,  the  time  within  which  such  proceedings  may 
be  t^en  shall  be  reckoned  from  the  date  of  the  service 
of  notice  of  demand.  Where  suoh  expenses  have  been 
Mttled  and  apportioned  by  the  surveyor  of  the  looal 
utbority  as  payable  by  such  owner,  such  apportion- 
iuent  shall  be  binding  and  condusive  on  such  owner, 
QBless  within  three  months  from  service  of  notice  on 
him  by  the  local  authority  or  their  surveyor  of  the 
UDoant  settled  by  their  surveyor  to  be  due  from  such 
owner  he  shall  by  written  notice  dispute  the  same. 

By.  the  Pnblio  Health  Acts  Amendment  Act 
1890  (53  &  54  Yiot  c.  59),  a.  19 : 

(1.)  Where  two  or  more  houses  belonging  to  different 
^f^nen  are  oonneoted  with  a  public  sewer  by  a  single 
private  drain  &n  application  may  be  made  under  sect.  41 
of  tiie  Pnblio  Hecdth  Act  1S75  (relating  to  complaints 
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as  to  nmsauces  from  drains),  and  the  looal  authority 
may  recover  any  expenses  incurred  by  them  in  executing 
any  works  under  the  powers  conferred  on  them  by  that 
section  from  the  owners  of  the  houses  in  such  shares 
and  proportions  as  shall  be  settled  by  their  surveyor, 
or  (in  case  of  dispute)  by  a  court  of  summary  jurisdic- 
tion. 

(2.)  Such  expenses  may  be  recovered  summarily  or 
may  be  declared  by  the  urban  authority  to  be  private 
improvement  expenses  under  the  Public  Health  Acts, 
and  may  be  recovered  accordingly. 

(8.)  For  the  purposes  of  this  section  the  expressioA 
"  drain  "  includes  a  drain  used  for  the  drainage  of  more 
than  one  building. 

Sect.  3  of  the  last-mentioned  Act  provides  that  an 
urban  authority  may  in  manner  thereiu  specified  adopt 
all  or  any  of  the  parts  of  the  Act. 

Courthorpe  Mtmroe  for  the  appellant. 

Macmorran,  Q.G.,  E.  U.  BuUen,  and  Cane  for 
the  respondents. 

Wills. — ^There  are  two  points  which  arise  here. 
One  is,  whether  there  is  power  to  give  a  notice 
generaJly  like  that  marked  "  G,"  or  whether  it  is 
necessary  to  give  a  notice  to  each  person.  At 
first  sight  it  seems  to  me  right  enough  that  yon 
cannot  have  a  notice  to  do  a  thing  when  it  may 
involve  Toor  going  on  someone  else's  premises  to 
do  it.  If  there  was  a  penalty  for  not  doing  it,  of 
course,  it  would  have  been  a  very  strong  argu- 
ment, but  I  think  the  conclusive  answer  to  that 
objection  is  that  substantiaUy  there  is  no  differ- 
ence at  all  between  the  language  in  which  the 
notice  is  to  be  giyen  in  this  case  and  the  language 
ci  sect.  150.  When  that  is  realised  the  objection 
comes  to  nothing.  By  sect.  150  the  notice  "to 
level,  sewer,  pave,"  and  so  on,  is  to  be  given 
to  the  respective  owners  or  occupiers.  But  then 
what  is  it  to  do  P  The  notice  given  to  the  respec- 
tive owners  or  occupiers  is  a  general  one— to 
sewer  the  street  gen^ully.  Nobody  ever  saw,  I 
think,  a  notice  under  sect.  150,  which  was  so 
worded  as  to  call  upon  each  respective  person  to 
do  only  that  part  which  was  opposite  his  house. 
In  practice  we  know  that  that  is  the  difficulty  of 
doing  a  combined  work  of  this  kind.  A  number 
of  different  persons  each  on  his  own  responsibility 
and  for  himself  are  supposed  to  do  the  work,  but 
I  think  it  will  be  affreea  that  nobody  ever  does  do 
it  in  that  way.  I  do  not  think  I  ever  came  across 
in  my  eroenence,  which  is  pretty  lone  in  these 
matters  by  this  time,  a  case  m  which  the  persons 
affected  by  a  notice  of  that  kind  do  the  work 
themselves,  and  therefore  there  is  no  practical 
difficulty,  and  no  hardship  in  the  notice 
being  given  in  the  form  in  which  it  is  given 
in  tms  case,  namely,  that  the  owners  generally 
are  to  see  that  the  works  suggested  or  called  for 
are  done.  I  do  not  think  one  would  go  so  far  as 
to  say  that  a  separate  notice  should  be  given  to 
each  separate  person  confined  to  the  portion 
opposite  his  own  house.  It  is  argued — and  I  do 
not  wish  it  to  be  said  that  I  omitted  to  notice 
t^is  pointy  although  I  do  not  think  there  is  any 
sort  of  substance  in  it — ^that  because  they  only 
opened  the  drains  immediately  opposite  three 
houses,  that  they  could  not  give  any  further 
notice  to  the  owners  of  the  property  opposite 
which  the  drains  had  not  been  opened.  I  do  not 
think  that  is  so.  I  think  if  they  make  a  sufficient 
examination  to  satisfy  them  that  the  sewer 
generally  wants  this  or  that  doing  to  it,  it  is 
proper   enough  that  they  should   give  notice, 
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althoaeh  they  may  not  actually  disturb  the 
ground  opposite  to  some  particular  house  where  a 
portion  of  the  sewer  is.  In  this  case  thej  seem 
to  have  gone  down  opposite  three  out  of  five 
houses,  and  found  not  onlj  the  drain  belonging 
to  three  sets  of  houses,  but  the  connections  there- 
with which  would  include  the  upper  part  of  the 
drain,  broken  and  choked  with  sewage.  I  think 
that  examination  was  sufficient  for  them,  and 
entitled  them  to  give  the  notice  they  did  under 
the  Act.  Then  it  is  not  done,  atid  then  the 
urban  authority  does  the  work  itself,  and  comes 
down,  as  they  are  entitled  to  under  this  section, 
to  recover  the  expenses.  It  seems  to  me  that  the 
proTision  that  the  expenses  should  be  appor- 
tioned by  the  surveyor,  and  in  case  the  parties 
are  dissatisfied  with  his  apportionment  by  a 
court  of  summary  jurisdiction,  makes  the  pro- 
cess quite  reasonable,  and  really  takes  away 
any  grievance.  I  quite  agree  with  Mr.  Munroe 
that,  if  my  premises  were  not  contributing  to  the 
mischief,  it  would  be  hard  that  I  should  m  called 
upon  to  pay  a  substantial  part  of  the  cost  of 
remedying  the  mischief — that  is,  if  there  is  no 
fault  on  my  part  with  regard  to  the  part  of  the 
structure  that  belongs  to  me.  But  there  is  the 
order  which  is  to  put  the  drain  generally  and 
the  works  connected  with  it  right,  but  if  it  turns 
out  when  the  work  is  done  that  there  is  no  neces- 
sity for  doing  any  work  at  all  opposite  certain 
premises,  it  is  a  good  reason,  for  the  magis- 
trates or  the  surveyor  saying  although  he  has  a 
light  in  the  first  instance  to  do  the  work,  oppo- 
site to  the  premises  the  drain  is  alright.  You 
have  nothing  lo  do  with  this,  which  is  a  calamity 
brought  upon  you  by  the  fault  of  your  neigh- 
bours, and  you  should  not  be  caUed  on  to  pay 
anything  substantial,  or  perhaps  not  anything  at 
all  in  respect  of  your  portion.  That  is  a  cir- 
cumstance to  be  taken  into  consideration  and 
properly  so.  in  making  the  apportionment  But 
it  does  not  make  the  whole  tmng  wrong ;  wrong 
that  the  notice  should  be  in  the  first  instance 
to  spread  the  expense  over  five  or  six  houses, 
because  it  may  turn  out  ultimately  that  the  five 
or  six  houses  should  have  been  three  or  four. 
That  is  a  matter  that  could  be  set  right  in  the 
apportionment.  Then  there  remains  the  point 
as  to  which  I  think  it  is  very  likely  there  is 
nothing  at  all  in  it,  but,  on  the  other  hand,  there 
may  be  a  great  deal  in  it,  and  inasmuch  as  it  in- 
volves a  question  which  might  be  very  important  in 
other  cases  I  think  Mr.  Munroe's  client  should  have 
the  opportuniW  if  he  thinks  he  ean  make  any- 
thing of  it,  of  applying  to  the  magistrates  on 
tho  question  of  tact — fliat  is  to  say  the  order 
given  here  as  to  rela^g  the  drain.  The  magis- 
ti'ates  have  found  it  has  been  relaid  at  a  lower 
level.  That  may  mean  a  great  deal,  or  it  may 
mean  nothing  at  all.  It  may  mean  simply  that 
there  has  been  a  slight  alteration  without  anv- 
thhig  substantial,  or  it  may  mean  that  they  really 
materially  improved  the  system  of  drainage,  and 
they  have  no  right  to  do  that  at  the  expense  of 
the  owners  of  the  property.  If  the  magistrate 
should  find  that  the  work  which  has  been  actually 
done  is  substantially  different  to  that  which  was 
ordered  to  be  done,  I  think  that  the  apportioned 
money  could  not  be  recovered  by  the  local  autho- 
rity. But  there  are  certainly  no  materials  on 
which  I  can  decide  in  the  present  instance 
whether  that  is  or  is  not  the  case,  and  I  think  the 


magistrates  ought  to  have  opportunity  of  aajing 
how  that  is.  One  does  not  want  to  bring  the  caae 
back  unnecessarily.  If  their  decision  is  against 
Mr.  Munroe  this  appeal  will  be  dismissed  with 
costs,  but  if  it  should  be  in  favour  of  Mr.  Munroe 
on  that  point  then  I  suppose  the  appeal  will 
succeed,  and  the  judgment  in  that  event  wiU  be 
for  the  appellant  with  costs. 

Kennedy,  J. — ^I  quite  agree.  It  seems  to  me 
that  the  only  point  really  when  the  whole  thini^  is 
understood,  is  the  last.  If  the  work  which  was 
done  is  substantially  different  work  from  the  work 
which  was  ordered,  I  perfectly  agree  with  what 
my  brother  Wills  has  said,  that  they  should  not 
order  one  kind  of  work  and  do  another,  and  then 
seek  to  charge  the  person  who  was  ordered  to  do 
it  with  the  original  work.  I  cannot  say  on  this 
evidence  whether  it  is  substantially  different 
or  not.  It  has  been  stated  that  they  have 
relaid — I  think  the  words  are— the  drain  at  a  bwer 
level.  That,  as  has  been  said,  may  mean  a  good 
deal,  or  it  may  mean  something  which  no  sensible 

Serson  would  treat  as  substantially  new  or 
ifierent  work.  The  magistrates  had  better  find 
that  fact  in  the  case  and  let  the  parties  know, 
and  they  will  be  able  to  act  upon  the  finding. 

Judgment  aeeardingly. 

SoHcitors  for  the  appellant,  WaUU  and 
Sandford. 

Solicitors  for  the  respondents,  Anderson  and 
8on$, 


Friday,  April  22, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Leicester  Countt  Council  (apps.)  v.  The 
Assessment  Gomuittes  of  the  Pabibh  of 
Leicester  (resps.).  (a) 

Poor  rate — Chief  conetahle^s  hauee — ExempHcnof 
premises  used  for  police  purposes. 

Premises  used  for  police  purposes  are  none  the  less 
used  for  eucn  purposes  because  part  consists  of 
the  chief  constable's  house  where  he  resides  with 
his  family.  The  whole  premises,  therefore,  are 
exempt  from  assessment  to  the  poor  rate. 

This  was  a  case  stated,  and  raised  the  point  as  to 
the  liability  of  the  appellants  to  be  taxed  in 
respect  of  property  occupied  as  hereinafter  men- 
tioned. 

The  county  constabulary  for  the  county  of 
Leicester  was  established  under  2  &  3  Yict.  c.  93. 

The  property  belonging  to  the  appellants  com- 
prises a  builduig  erected  in  1843  in  pursuanoe  of 
an  order  of  the  justices  of  the  county  of  Leicester 
in  quarter  sessions.  Such  building  consists  in 
certain  part  of  certain  rooms  occupied  by  Mr. 
Edward  Holmes,  the  chief  constable  of  the  county, 
in  his  official  capacity  for  the  purposes  of  resi- 
dence. The  rest  of  the  building  is  occupied  for 
ordinary  police  purposes,  and  comprises:  One 
strong  room  for  records,  police  library,  Ac.,  one 
room  for  police  stores,  one  office  for  chief 
constable,  one  office  for  superintendent  and 
clerk,  vestibule,  office  for  recruits  and  pnhHc, 
and  three  rooms  (underground)  for  poHoe 
stores. 

The  chief  constable  resides  in  the  portion  of 
the  building  occupied  by  him  for  residential  pnr- 
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poses,  rent  free,  and  it  was  a  condition  npon  his 
appointment  that  he  should  reside  there.  The  por- 
tions ooonpied  by  the  chief  constable  for  residence 
and  portions  oocapied  for  ordinary  police  par- 
poses  are  not  stractnrally  severed,  and  constitute 
one  building  occupied  as  aforesaid  bj  the  chief 
oonstable  for  residence,  and  the  remainder  bj  him 
and  his  officers  solely  for  a  police-station  and  for 
pabhc  purposes. 

In  the  year  1867  the  overseers  of  the  parish  of 
St  Martins,  Leicester,  assessed  the  premises  to 
tiie  poor  rate  of  that  parish. 

The  justices  of  the  county  appealed  against 
thei  assessment,  and  a  case  Reg,  v.  8t  Martins, 
Leieester  (16  L.  T.  Rep.  625 ;  L.  Bep.  2  Q.  B.  493) 
was  stated  for  the  opinion  of  the  court,  which 
court  decided  that  the  justices  were  not  liable  to 
poor  rate  for  such  premises. 

On  the  let  April  1889,  by  virtue  of  sect  64  of 
the  Local  Grovemment  Act,  the  property  of  the 
iostices,  including  the  premises,  passed  to  and 
became  vested  in  the  Leicestershire  County 
Council. 

The  police  of  the  county  of  Leicester  are  in- 
flpected  annually  by  a  Government  officer,  who 
reports  as  to  the  state  and  efficiency  of  the  force. 
If  the  report  is  satisfactory  a  sum  eaual  to  one- 
balf  of  the  cost  of  the  pay  and  clothing  of  the 
police  of  the  ooxmtv  for  the  preceding  year  is 
chargeable  under  the  Local  Government  Act 
1888  on  the  '*  Exchequer  Contribution  Account  '* 
in  substitution  of  the  grant  previously  made  by 
the  Exchequer. 

From  the  year  1867  to  the  present  year,  neither 
the  justices  of  the  peace  nor  the  county  council 
have  been  assessed  to  the  poor  rate  in  respect  of 
the  premises. 

The  appellants  were  assessed  in  and  by  a  poor 
rate  made  for  the  parish  of  Leicester  on  the  3rd 
April  1897  as  follows : 

Chief  ooiiBtable's  honae,  gross  501.,  rateable  value 
371.  lOf . 

In  making  the  rate  the  value  of  only  the 
portions  used  exclusively  for  residential  purposes 
has  been  excluded,  and  the  portions  used  xor  other 
police  purposes  is  treated  as  exempt  from  liability 
to  rates. 

Notice  of  appeal  against  the  assessment  to  the 
quarter  sessions  has  been  given,  and  the  parties 
have  agreed  to  state  a  case  for  the  opinion  of  the 
Queen's  Bench  Division  of  the  High  Court  of 
Justice  under  the  Act,  and  have  agreed  that  if 
the  residential  portion  of  the  premises  is  liable 
to  be  rated  the  gross  estimated  rental  of  502.  is 
correct. 

The  que%tion  for  the  opinion  of  the  court  is, 
whether  the  portion  of  the  building  in  the  occu- 
pation of  the  chief  constable  for  residential  pur- 
poses is  liable  to  be  rated  for  the  relief  of  the 
poor? 

E,  W,  Garrett  for  the  appellants. 

Eugo  Yaung  and  Marriott  -for  the  respondents. 

WnjjB.  J. — This  case  has  been  very  clearly 
stated  by  Mr.  Young,  and  he  has  put  his  point  in 
the  only  way  that  it  can  be  put.  These  premises 
were  occupied  generally  by  the  police  for  police 
porpoees.  The  only  Question  is,  can  the  residence 
of  &e  chief  constable  be  said  to  be  used  exclusively 
for  these  purposes  P  The  chief  constable  is  re- 
qiiired  to  hve  here,  so  that  he  can  be  in  contact 
witii  his  duties.    His  residence  on  his  own  part  is 


certainly  for  police  purposes.  Nor  does  his  wife 
and  family  make  any  difference.  My  view  is,  if 
it  is  necessary  to  have  a  chief  constable,  jon  must 
take  him  as  he  is  with  his  family,  and  his  user  in 
that  case  is  none  the  less  exclusively  for  police 
purposes.  I  think,  therefore,  that  the  appellanta 
are  right. 

KSKNEDT,  J.-I  agree.  ^^^^  ^,jj„^ 

Solicitors  for  the  appellants,  Kingsford,  Dorman, 
and  Co.,  for  W,  /.  Freer,  Leicester. 

Solicitors  for  the  respondents.  Field,  Boacoe, 
and  Co,,  for  Whetstone  and  Froet,  Leicester. 


Saturday,  April  23, 1898. 

(Before  Gbantham  and  Kennedy,  JJ.) 

Matob,  <&c.,  of  High  Wycombe  (apps.)  v. 
The  Consbbyatobs  of  the  Eiyeb  Thames 
(resps.).  (a) 

Biver — Pollution — **  Wilful  suffering  " — Thames 
Conservancy  Act  1894  (57  &  58  Vict,  c,  dxxxvii,), 
s.  92. 

By  sect.  92  of  the  Thames  Conservancy  Act  1894 
"2/  any  person  toithout  lawful  excuse  .  .  . 
vmfuUy  causes  or  suffers  any  washing  or  other 
substance  produced  xn  making  or  supplying  gas 
or  any  other  offensive  matter,  whether  soliaor 
fluid,  to  flow  or  pass  into  the  Thames  or  into 
any  tribtUary  ,  ,  .  *'  he  shall  for  every  such 
offence  he  liable  to  a  penalty  not  exceeding  201., 
and  to  a  daily  penalty  not  exceeding  101, 

Held,  that  persons  were  not  guilty  of  wilfully 
suffering  offensive  matter  to  pass  into  the  Thames 
by  an  omission  to  do  sornething  which  might 
have  mitigated  the  evil. 

Smith  V,  Bamham  (34  L.  T.  Bep,  77^)  considered. 

This  was  a  case  stated  by  two  of  the  justices  of 
the  peace  for  the^  boroush  of  Chipping  Wycombe, 
otherwise  High  Wycombe. 

The  appelkuits  were  charged  that  they  did  on 
the  7th  Dec.  1897  unlawfully  and  wilfully  suffer  a 
large  quantity  of  washing   or  other  substance 

S reduced  in  the  making  or  supplying  of  gas  to 
ow  or  pass  into  the  Wye  stream,  contr^<y  to 
the  provisions  of  sect.  92  of  the  Thames  Conser- 
vancy Act  1894  (57  &  58  Yict.  c.  dxxxvii.). 

The  appellants  were  convicted  and  fined. 

Upon  the  hearing  of  the  summons  the  following 
facts  were  proved : 

The  appellants,  as  the  urban  sanitary  authority 
of  ike  borough  of  Chipping  Wycombe,  have  con- 
trol of  the  sewage  outfall  works  and  of  the  sewage 
farm  connected  therewith.  The  sewage  outfall 
works  consist  of  two  tanks,  together  capable  of 
holding  34,250  gallons,  and  a  sludge  pit.  The 
sewage  passes  into  the  tanks,  in  whicn  the  sludge 
is  deposited,  and  from  which  the  sludge  is  from 
time  to  time  removed  into  the  sludge  pit.  The 
sewage  water  passes  from  the  tanks  through 
pipes  called  "  carriei*s  "  to  and  over  some  one  or 
more  of  the  several  portions  into  which  the 
sewage  farm  is  divided,  for  the  purposes  of 
filtration  and  cultivation,  which  portions  are 
called  "  lands."  The  sewage  farm  comprises 
nineteen  such  lands,  separated  from  each  other 
by  open  channels.    The  water  percolates  through 
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the  earth  of  these  lands  and  ultimately  paaaes 
into  the  Wje  stream. 

There  are  eleren  suoh  ''lands"  on  the  north 
side,  and  eight  on  the  south  side  of  the  Wye 
stream. 

These  "  lands  "  are  used  for  the  purification  of 
the  sewage  water  by  tnms,  seyeral  being  so  used 
at  one  time,  while  others  which  hare  Men  pre- 
yionsly  so  used  are  allowed  to  rest. 

On  the  morning  of  the  7th  Dec.  1897  a  laive 
quantity  of  an  offensiTe  liqnid  substance  from  l£e 
works  of  the  High  Wycombe  G^  Company, 
which  works  are  situated  nearly  one  and  a  half 
miles  aboYe  the  sewage  works,  was  discharged 
into  the  sewers. 

The  gas  company  were  convicted  and  fined. 

The  substance  was  highly  offensiTe,  and  largely 
consisted  of  liquid  ammoma. 

The  offensive  substance  began  to  reach  the 
tanks  about  ten  o'clock  in  the  morning  and  con- 
tinued to  flow  until  about  noon,  passing  continu- 
ously out  of  the  tanks  into  the  "  earners,"  and 
thence  into  the  soil  or  earth  of  the  five  lands  used 
on  the  date  in  Question,  as  is  mentioned  below, 
for  arresting  ana  purifying  sewage  matter.  It 
was  of  rather  less  specmc  gravity  than  the  bulk 
of  the  sewage,  and  tended  to  rise  to  the  surface 
as  a  film.  About  half -past  ten  the  same  momins 
the  attention  of  the  borough  surveyor  was  called 
to  a  highly  offensive  smell  proceeding  from  a 
manhole  of  the  sewers  in  the  High-street  of  the 
borough,  and,  in  consequence  thereof,  he  later  in 
the  morning  visited  the  sewage  farm,  which  is 
situate  within  the  borough,  but  he  did  not  reach 
the  farm  till  about  noon,  nor  did  he  give  the 
foreman  any  instructions  as  to  dealing  with  the 
offensive  matter.  About  a  quarter  to  one  he  went 
to  see  the  manager  of  the  gas  company,  but 
nothing  was  said  as  to  the  proper  manner  of  dis- 
posing of  the  offensive  substance. 

On  the  same  morning  the  foreman  in  charge 
of  the  sewage  outfall  works  was  on  duty  as  usual 
and  gauged  from  time  to  time  the  sewage  over- 
flow. He  noticed  an  imusually  offensive  smell 
from  the  sewage,  and  scatterea  disinfectants  on 
the  groimd  near  the  tanks,  but  made  no  change  in 
the  treatment  of  the  sewage  itself,  or  the  outflow 
thereof  from  the  tanks  and  through  the  "  carriers  " 
to  and  over  such  "  lands  "  of  the  sewage  farm  as 
were  then  in  use. 

On  that  morning  five  *'  lands  "  were  in  use  for 
the  purification  of  uie  sewage  water,  three  of  which 
were  on  the  north  and  two  on  the  south  side  of 
the  Wye  stream.' 

The  lands  were  those  used  for  the  purifying 
ordinary  sewage  on  the  day  in  question,  and  there 
would  have  Men  no  dimculty  in  passing  the 
offensive  matter  over  more  '*  lands "  than  were 
used. 

This  was  the  first  time  such  an  event  had 
happened,  and  the  foreman  called  the  attention 
of  the  borough  surveyor  to  it  when  be  came  down 
at  noon,  but  took  no  steps  to  communicate  with 
him  or  obtain  his  instructions  previously,  although 
the  liquor  had  been  coming  down  for  two  hours 
or  thereabouts. 

Large  quantities  of  dead  earthworms  were 
observed  on  the  surface  of  the  five  "  lands  "  in  use 
on  the  morning  of  the  7th  Dec.  by  the  conser- 
vancy inspector  when  he  visited  the  farm  two 
days  afterwards.  Large  quantities  of  the  offen- 
sive substance  also  pamed  into  the  Wye  streaun. 


A  large  number  of  fish  in  the  stream  were  killed 
by  it. 

If  the  sewage  water  char^|ed  with  such  offensive 
substance  hM.  been  distributed  over  a  larger 
number  of  "lands"  its  offensive  quality  would 
have  been  mitigated. 

The  chief  inspector  of  the  Thames  Conservancy, 
who  was  called  for  the  prosecution,  stated  that 
the  foreman  in  charge  of  the  sewage  farm  should, 
in  the  circumstances  of  the  case,  have  consulted 
his  superior  officer,  the  borough  surveyor. 

The  borough  surveyor  and  the  foreman  of  the 
sewage  works  stated  that  no  special  precautions 
were  taken  to  deal  with  the  offensive  matter, 
although  each  recognised  its  extremely  offensive 
character. 

At  the  close  of  the  case  for  the  prosecution  it 
was  submitted  by  counsel  for  the  appellants  that 
no  offence  within  the  statute  had  been  made  oat 
but  the  justices  decided  that  there  was  evidence 
of  such  offence  and  called  upon  the  appellants  to 
proceed  with  their  case. 

On  behalf  of  the  respondents,  it  was  contended 
that  the  appellants  nad  wilfully  suffered  the 
offensive  substance  to  flow  or  pass  into  the  Wye 
stream  within  the  meaning  of  the  above-named 
section. 

On  behalf  of  the  appellants,  it  was  contended : 

11)  That  the  offensive  substance  had  been  unlav- 
ully  and  wrongfully  discharged  into  their  sewers 
by  other  parties,  and  that  the  appellants  were  not 
liable  under  the  Act  for  the  consequence  of  such 
unlawful  act  of  other  narties ;  (2)  that  the  foreman 
of  the  sewase  outfall  works,  and  the  borough 
surveyor  had  been  taken  by  surprise;  that,  m 
dealing  with  the  offensive  matter,  no  precaution 
had  Men  neglected  which  was  reasonable  or 
possible  under  the  circumstances,  which  circom- 
stances  were  of  an  unusual  chsjaoter;  (3)  that 
having  regard  to  sub-sects.  1,  2,  and  3,  of  sect  92, 
the  word  "wilfully"  ought  to  be  construed  as 
wantonly  or  causelessly ;  and  (4)  that,  in  order  to 
be  brought  within  the  section,  there  must  have 
been  some  exercise  of  volition  on  the  part  of  the 
appellants  or  the  borough  surveyor  or  the  fore- 
man of  the  sewage  works ;  that  no  volition  had,  in 
fact,  been  exercised,  the  appellants'  officers  having 
been  passive  throughout  the  proceedings  com- 
plained of,  and  the  proceedings  having  been 
involuntary  so  far  as  concerned  them. 

The  question  for  the  court  was  whether  the 
appellants  wilfully  suffered  this  offenuve  snb- 
stuice  to  flow  into  the  Wye. 

Bray,  Q.G.  (David  with  him)  for  the  appelhuita 
— The  on^  suggestion  is  that  we  could  have  miti- 
gated, not  stopped.  At  most  there  was  an  eiror 
of  judgment,  and  that  does  not  come  within 
the  section  as  "wilfuily."  [Kenkedy,  J.— Is 
not  "wilfully"  opposed  to  "accidentally"?! 
"  Wilfully "  under  another  statute  has  been  held 
to  be  wantonly  or  causelessly :  per  Bramwell,  B. 
in  8mUh  v.  Bamham  (34  L.  T.  Bep.  774 ;  1  Ex. 
Biv.  419).    He  also  referred  to 

Lewia  v.  The  Qreat  Wettem  Railway,  37  L.  T.  Bep* 
774;  3  Q.  B.  Div.  195. 

/.  E,  Bankes  for  the  respondents.— The  jastioes 
were  quite  right.  The  words  are  wilful  suffering- 
That  means  a  wilful  nonfeasanoe.  There  Ib 
abundant  evidence  of  a  wilful  suffering.  Willol 
suffering  is  where  a  man  oonsoioualy  abstains 
from  doing  an  act  whioh  he  bad  the  means  of 
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doing.  Ab  to  the  meaning  of  the  word  "  wilf  ally  " 


Toung  and  Eairtton's  Contraetf  53  L.  T.  Bep.  837 ; 
31  Ch.  DiT.  168. 

Graiitham,  J. — ^ThlB  case  is  anything  but  free 
from  difficulty,  and  is  "very  near  the  line,  but  we 
are  of  opinion  that  the  magistrates  should  not 
have  convicted.  That  the  offensive  matter  was 
not  wilfully  sent  into  the  stream  by  the  appel- 
lants there  can  be  no  doubt.  It  was  wilfully  sent 
bj  the  gas  company,  who  have  been  properly  con- 
noted and  fined.  But  for  some  reason  the  conser- 
Tanoy  have  not  been  content  with  the  conviction 
of  the  gas  company,  and  have  proceeded  against 
the  IcK^  authority  for  l^hat  was  at  most  a  mere 
error  of  judgment  on  the  part  of  their  officers.  I 
should  have  thought  the  proceedings  unnecessary, 
but  that  is  immaterial,  the  question  being  whether 
^offence  charged  against  the  local  authority, 
namely,  wilfully  suffering  this  nuisance,  has  been 
made  out.  Looking  at  the  facts,  however,  I  think 
that  the  respondent^  have  failed  to  show  that  the 
appellants  have  *'  wilfully  "  suffered  the  deleterious 
matter  to  pass  into  the  Thames  or  any  tributary. 
What  reauy  has  happened  is  that  unexpectedly 
the  foreman  in  Gha,rge  of  the  sewage  farm  at  ten 
in  the  morning  found  that  the  sewage  was  more 
offensive  than  usual.  He  did  not  know  what 
caused  it;  he  might  have  suspected  the  reason, 
but  there  was  nothing  to  show  that  he  knew.  He 
at  once  applied  disinfectants  to  mitigate  the  smell. 
At  that  time  there  were  five  "  lands  "  in  use  for 
deodorising  and  filtering  the  sewage  water,  and  it 
had  been  found  by  experience  that  five  **  lands  " 
in  nse  at  one  time  suffice  for  the  sewage  of  the 
town.  We  must  assume  that  the  foreman  sup- 
posed that  the  five  "lands"  were  sufficient  to 
deodorise  and  filter  the  whole  of  the  sewage  on 
the  day  in  question  though  it  was  more  offensive 
than  usual.  The  sewa^  was  not  greater  in 
quantity  than  usual ;  if  it  had  appeared  that  the 
sewage  was  much  increased  in  quantity  there 
might  have  been  more  ground  for  contending  that 
the  foreman  ought  te  have  known  that  he  must 
vm  more  '*  lands."  But,  as  the  facte  stand,  there 
is  nothins  to  show  that  the  foreman  ought  to  have 
known  that  more  "  lands "  ought  te  have  been 
brought  into  use.  The  magistrates  have  found 
that,  if  the  sewage  water  had  been  distributed 
OTer  more  "lands,"  ite  offensive  quality  would 
have  been  mitigated,  not  that  it  would  have  been 
entirely  eliminated;  therefore,  all  that  can  be 
snggested  against  the  appellante  is  that  they 
might  have  mitigated  the  ovil.  But  in  my  opinion 
it  does  not  follow,  because  the  authority  did  not 
do  what  might  have  mitigated  the  offensive  quality 
of  the  deleterious  substance,  that  they  were  guilty 
of  wilfully  suffering  that  substsnce  to  pass  into 
the  stream.  Altl^ugh  I  do  not  question  the 
authority  of  Smith  v.  Bamham  (L.  Bep.  1  Ex. 
Biv.  419),  I  am  not  disposed  to  go  as  far  as  Bram- 
well,  L.J.  did  in  that  case.  To  esteblish  a  "  wilful" 
suffering  more  must  be  proved  than  an  omission 
to  do  something  the  evil  of  which  science  showed 
might  have  been  mitigated.  The  appeal,  therefore, 
mnst  be  allowed. 

Ebkvbdt,  J. — ^I  think  thb  is  certainly  a  case 
^ery  near  the  line ;  but,  on  the  whole,  I  think 
tiiat  there  is  no  sufficient  evidence  of  wilful  suffer- 
ing. I  do  not  think  that  **  wilful "  means  wantonly 
or  causelessly,  but  I  think  you  can  be  wilful  with- 


out being  wanton,  for  I  think  if  you  permit  a 
thing,  not  under  compulsion,  you  do  it  wilfully. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Alfred  Cox  and 
Bona,  for  Arthvr  Clarke,  High  Wycombe. 

Solicitors  for  the  respondente,  The  Solicitor  to 
the  Thamee  Coneervaney. 


April  26  and  27  y  1898. 

(Before  Wills  and  Ksnnbdy,  JJ.) 

Beq.  v.  Pileington  and  others  (Justices)  and 
Wallace  ;  Ex  parte  Williams. 

Beg.  V,  Gotham  and  othbbs  (Justices)  and 
Webb  ;  Ex  parte  Williams,  (a) 

Liceming  —  Transfer  of  licence  -^  Mandamus—" 
Certiorari— ^Je^otMS  Act  1828  (9  Geo.  4,  c.  61), 
88,  4i  and  14. 

JusUcee  cannot  transfer  a  licence^  wider  the  Ale^ 
house  Act  1828,  held  by  a  person  toho  has  never 
occupied  the  premises  in  respect  of  which  the 
licence  wcu  granted,  and  where  no  liquors  have 
been  sold  in  pwrsuance  of  eu>ch  licence. 

In  such  a  ease,  although  a  writ  of  certiorari 
ca/wnoi  issue  to  justices  sitting  in  licensing 
matters  on  the  authority  of  Beg.  v.  Sharman 
(78  L.  T.  Bep.  320),  a  writ  o/ mandamus  can  go 
ordering  them  to  hear  and  determine  according 

to  lOAJO. 

Cause  shown  against  two  rules  nisi  for  writs  of 
certiorari  and  one  of  mandamus  to  the  justices  of 
the  Prescot  Division  of  Lancashire,  under  the 
following  circumstances. 

On  the  21st  Dec.  the  licensing  justices  trans- 
ferred under  sect.  14  of  the  Alehouse  Act  1828, 
to  John  Webb,  a  licence  granted  on  the  25th 
Aug.  to  one  Joseph  Wallace,  authorising  him  to 
apply  for  and  hold  an  excise  licence  to  sell  by 
retail  at  a  house  in  Church-street,  Famworth, 
Widnes,  beer  to  be  consumed  either  on  or  off  the 
premises. 

The  premises  in  question  had  been  used  as  a 
draper's  shop,  and  for  a  period  of  thirteen  years 
no  Deer,  cider,  or  other  intoxicating  liquor  had 
been  sold  upon  them. 

For  ten  years  Joseph  Wallace  had  not  resided 
in  them,  though  he  had  yearly  obtained  a 
certificate  from  the  justices  to  hold  a  licence  in 
respect  of  these  premises.  The  last  of  these  was 
obtained  on  the  i25th  Aug. 

Webb  did  not  at  the  date  of  the  application 
reside  on  the  premises. 

One  rule  for  a  certiorari  was  to  quash  the 
grant  of  the  licence  of  the  25th  Aug.,  the  other 
to  quash  the  traiLsfer  in  Decembeo:,  and  the 
mandamus  was  to  call  on  the  justices  to  hear  and 
determine  according  to  law  the  transfer  in 
December. 

By  the  Alehouse  Act  1828  (9  Oeo.  4,  c.  61), 

S.  4: 

And  be  it  further  enacted  that  the  jnatLoes  assembled 
at  the  general  annnal  lioensing  meeting  in  every  year, 
shall  appoint  not  lees  than  four  nor  more  than  eight 
apeoial  sesBions  to  be  holden  in  the  division  or  place  for 
which  each  snoh  meeting  shall  be  holden  in  the  year 
next  ensning  snoh  general  annnal  licensing  meeting, 
at  periods  as  near  as  may  be  equally  distant,  at  which 

to>  Beportod  by  W.  as  B.  Hubibt,  Ssq.,  Banrlster-at-Law. 
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special  session  it  sball  be  lawful  for  the  jostioes  then 
and  there  assembled,  in  the  ease  and  in  the  manner  and 
for  the  time  thereinafter  directed,  to  lioenoe  such  persons 
intending  to  keep  inns  theretofore  kept  by  other  persons 
being  abont  to  remove  from  snoh  inns  as  they,  the  said 
jastioes,  shall  in  the  exeontion  of  the  powers  herein 
contained,  and  in  the  exercise  of  their  discretion,  deem 
fit  and  proper  persons,  nnder  the  proTisions  hereinafter 
enacted,  to  be  licensed  to  sell  excisable  liqnors  by  retail, 
to  be  drank  or  consumed  on  the  premises. 

And  by  sect.  14 : 

If  any  person  dniy  licensed  nnder  this  Aet  shall 
(before  the  expiration  of  snoh  licence)  die,  or  shall  by 
sickness  or  other  infirmity  rendered  incapable  of  keeping 
an  inn,  or  shall  become  bankrupt,  or  if  any  person  so 
licensed,  or  the  heirs,  executors,  administrators,  or 
assigns  of  any  person  so  licensed,  shall  remore  from  or 
yield  up  the  possession  of  the  house  specified  in  the 
licence  ...  it  shall  be  lawful  for  the  jastices 
assembled  as  aforesaid,  at  a  special  sessions  holden 
under  the  authority  of  this  Act  for  the  diyision  or  place 
in  which  the  house  so  kept,  or  having  been  kept,  is 
situate,  in  any  one  of  the  above  mentioned  oases,  and 
in  such  cases  only  to  grant  to  the  heirs,  executors,  or 
administrators  of  tiie  persons  so  dying,  or  to  the  assigns 
of  such  person  becoming  incapable  of  keeping  an  inn,  or 
to  the  assignee  or  assignees  of  such  bankrupt,  or  to  any 
new  tenant  or  occupier  of  any  house  haying  so  become 
unoccupied,  or  to  any  person  to  whom  snoh  heirs,  execu- 
tors, administrators,  or  assigns,  shall  by  sale  or  otherwise 
have  bond  jlde  conyeyed  or  otherwise  made  oyer  his  or 
their  interest  in  the  occupation  and  keeping  of  suoh 
house  a  licence  to  sell  excisable  liquors  by  retail,  to  be 
drunk  or  consumed  in  such  house  or  the  premises  there- 
unto belonging ;  or  to  grant  to  the  person  whose  house 
shall  as  aforesaid  haye  been  or  shall  be  about  to  be 
pulled  down  or  occupied  for  the  improyement  of  the 
highways  or  for  any  other  public  purpose,  or  haye 
become  unfit  for  the  reception  of  trayellers,  or  for  the 
other  legal  purposes  of  an  inn,  and  who  shall  open  and 
keep  as  an  inn  some  other  fit  and  oonyenient  house,  a 
licence  to  sell  excisable  liquors  by  retail,  to  be  drunk  or 
consumed  therein. 

Mattinson,  Q.O.  and  T,  Bvoift  showed  oatuBe 
against  the  rules. 

Avory  and  Montgomery  in  support. 

Wills,  J. — ^It  is  q^nite  clear  that  the  justices  haye 
giyen  a  decision  which  is  not  authorised  by  any 
Act  of  Parliament  or  any  other  authority,  and 
which  cannot  be  supported.  There  had  been  an 
application  for  a  transfer  of  the  certificate,  which, 
by  the  operation  of  the  several  statutes,  depended 
on  sect.  4  of  the  Act  of  1828  (9  Geo.  4,  c.  61). 
That  section  pi*oyided  that  it  should  be  lawful  for 
the  justices  to  license  such  persons  intending  to 
keep  inns  theretofore  kept  by  other  persons  being 
about  to  remove  from  such  inns  as  they  .  .  . 
should  deem  fit.  In  the  present  case  the  premises 
which  were  intended  to  be  kept  as  an  inn,  for  ten 
or  twelve  years  before  the  application  had  been 
licensed  in  the  name  of  Wallace,  but  they  had 
not  been  occupied  by  him.  Those  premises  had 
not  been  "  theretofore  kept  by  other  persons  being 
about  to  remove  from  such  inns."  Wallace  had 
obtained  the  licence  from  the  justices  for  the 
house,  but  somebody  else  had  dwelt  in  it  and  used 
it  as  a  draper's  shop.  That  part  of  the  section 
had  not  therefore  been  comphed  with.  Further, 
Wallace  was  not  **  about  to  remove  from  such  inn," 
for  in  fact  he  has  never  resided  there.  The 
justices,  therefore,  have  clearly  acted  without 
jurisdiction.  In  such  a  case  I  should  have  been 
inclined   to   think   that   a  certiorari  might  be  i 


granted,  but  there  has  been  a  decision  in  the 
Divisional  Court — ^namely.  Beg.  v.  Sharman  (78 
L.  T.  Bep.  320) — ^that  a  certtorari  is  not  the 
proper  remedy.  We  are  therefore  bound  to 
conform  to  that  decision,  and  the  eertiofm 
must  therefore  be  discharged,  but  without  coets. 
Is  it  then  a  case  for  a  writ  of  nuofidamut? 
There  is  a  distinction  between  an  erroneons 
decision  of  justices  and  a  failure  to  bear  and 
determine.  The  line  was  often  veiy  thin,  and 
cases  near  the  line  on  each  side  may  be  found; 
but  the  leading  prindple  is  this,  that^  if  the 
justices  have  connned  themselves  to  the  sections 
and  the  points  properly  to  be  considered  in  rela- 
tion thereto  it  cioes  not  matter  how  erroneously 
they  determined,  for  their  decision  in  such  a 
case  cannot  be  reviewed  by  a  mandamus;  but 
certainly  when  it  appears  by  direct  evidence  that 
they  have  taken  into  consideration  matters  wholly 
outside  what  they  should  properly  consider,  the 
mandamus  maj  go.  In  the  case  I  have  referred 
to  a  mandamus  was  held  to  lie  because  they  had 
taken  into  consideration  matters  foreign  to  the 
points  properly  left  to  them.  Bnch  a  thlog  in  the 
present  case  is  not  directly  stated  in  the  affidavits, 
but,  if  the  fact  was  demonstrated  by  what  had 
taken  place,  the  result  is  the  same.  Here  the 
justices  have  granted  a  licence  to  a  person  intend- 
ing to  keep  an  inn,  but  not  one  belongini^  to  a 
person  "theretofore  keeping  it."  They  most 
therefore  have  entered  upon  some  extraneous  cod- 
siderations.  The  rule  i6r  a  mandamiM  must  be 
made  absolute. 

Kennedy,  J. — It  appears  on  the  face  of  the 
grant  of  transfer  that  it  puiporte  to  be  granted 
in  pursuance  of  the  Alehouse  Act  1828  and  the 
Acto  amending  the  same,  and  it  grante  to  John 
Webb  **  the  licence  now  held  by  Joseph  Wallace, 
a  beerhouse  keeper."  It  is  clear  thlGit  Wallace 
does  not  come  within  sect.  4  of  the  Act  of  1828, 
for  by  that  section  the  grant  of  the  lioenoe  was  to 
be  regulated  "  in  the  manner  hereinafter  directed." 
One  is  therefore  referred  to  the  provisions  of 
sect.  14  of  the  same  Act.  That  section  is  the 
explanation  of  the  fourth.  Sect.  14  gives  the 
cases  in  which  a  grant  may  be  made.  It  providei 
if  any  person  didy  licensed  shall  "  remove  from 
or  yield  up  the  possession  of  the  house."  Wallaoe 
cannot  be  said  to  have  removed  from  or  yielded 
up  possession  of  the  house.  ^  It  is  quite  inexplic- 
able on  what  m)unds  the  justices  have  granted 
the  transfer.  Keally  the  lustices  have  acted  in  a 
case  in  which  they  had  no  jurisdiction.  A 
certiorari  has  been  held  not  to  be  applicable,  hut 
as  to  a  mandamuSf  it  seems  from  the  cases  that 
the  courte  have  been  rather  more  liberal  in  grant* 
ing  such  writs  in  licensing  cases  than  in  several 
others.  I  am  of  opinion  that  the  justices  have 
not  heard  and  determined  according  to  law,  and 
so,  although  the  rules  for  the  certunnri  mnat  he 
discharged,  that  for  the  ma/ndamus  must  be  made 
absolute. 

Bules  for  certiorari  discharged,      Bule  for 
mandamus  absolute. 
Solicitors  :    for    the    objector,   Lloyd-Gwrge, 
Boberts,  and  Co.^  for  H,  Lewis  and  Davies,  Liver- 
pool ;  for  the  respondents,  J.  Hands,  for  EdM 
ierry,  Liverpool 
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Pbtchet  (app.)  V.  Tatlob  (reap.). 


[Q.B.  Div. 


Friday,  April  29, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Pbtchet  (app.)  v,  Tatlob  (reap.),  (a) 

Adulteration  of  food — "  Skimmed  "  milk — **  Sepa- 
rated "  milk — Disdoeure  of  injurious  alteration 
-^aU  of  Food  and  Drugs  Act  1875  (38  ii^  39 
Vict.  c.  63),  «.  9. 

Sect,  9  of  the  Sale  of  Food  and  Drugs  Act  1875 
enacts  thai  "  No  person  shall,  with  intent  that 
the  same  may  he  sold  in  its  altered  state,  with' 
out  notice  abstract  from  an  article  of  food  any 
part  of  it  so  as  to  affect  injuriously  its  quality, 
substance,  or  nature,  and  no  person  shall  sell 
any  article  so  altered  without  making  disclosure 
of  the  alteration  under  a  penalty  in  each  case 
not  exceeding  twenty  pownds" 

Edi,  that  the  question  whether  or  not  the  altera^ 
tvm  has  been  sufficiently  disclosed  is  a  question 
of  fact. 

Muk  from  which  97  per  cent,  of  the  fat  had  been 
ahstracted  was  s(dd  as  skimmed  milk.  The 
magistrate  held,  on  the  evidence,  that  this  was 
not  a  sufficient  disclosure  under  sect,  9. 

Kdi,  that  there  was  no  appeal  from  his  decision, 

Jones  V.  Davies  (69  L,  T,  Bep,  492)  and  Piatt 
t.  Tyler  (58  /.  P.  91)  commented  on  and 
explained. 

Case  stated  bj  B.  H.  B.  Marsham,  Esq.,  a  metro- 
politaii  magistrate. 

The  appellant  was  summoned  to  answer  an  in- 
formation laid  by  the  respondent  that  the  appel- 
lant had,  on  the  drd  Nov.  1897,  at  29,  Commercial- 
road,  S.W.,  nnlawfolly  sold  to  the  prejudice  of 
the  respondent  a  certain  article  of  food,  to  wit, 
condensed  milk,  which  had  97  per  oent.  of  original 
fat  extracted,  so  as  to  affect  injnrioualy  its  quality, 
substance,  and  nature  without  making  disclosure 
of  the  said  alteration  contrary  to  the  proviaiona 
of  sect.  9  of  the  Sale  of  Food  and  Drugs  Act  1875 
(3S  &  39  Yict  c.  63.) 

Seot  9.  No  person  ahall,  with  intent  that  the  same 
nay  be  sold  in  its  altered  state,  without  notioe  abstract 
hmn,  an  article  of  food  any  part  of  it  so  as  to  affeot 
injnrionflly  its  quality,  snbstanoe,  or  nature,  and  no 
pmon  shall  sell  any  article  so  altered  withont  makinf 
<iiseIosQre  of  the  alteration  under  a  penalty  in  eaoh  oaae 
not  exceeding  twenty  pounds. 

The  facts  as  proved  at  the  hearing  before  the 
learned  magistrate  were  as  follows : 

On  3rd  Nor.  1897  one  Curtis,  in  the  employ- 
ment of  the  Vestry  of  St.  (j^rge,  Hanover-square, 
acting  on  the  instructions  and  on  behalf  of  the 
laspondent^  an  inapector  of  the  veatry,  under  the 
Sale  of  Food  and  JDmgs  Act  1875,  purchased  at 
the  appellant's  shop,  for  the  sum  of  2id.,  a  tin  of 
oondenued  milk,  known  as  the  "  Gup  Brand."  No 
statement  was  made  by  the  vendor  with  reference 
to  the  tin  or  its  contents ;  but  on  the  tin  was  a 
label  having  printed  thereon  in  red  letters  '*  This 
tan  contains  skimmed  milk." 

The  respondent  having  duly  complied  with  the 
i^uirements  of  the  Act,  submittea  part  of  the 
OQDtenta  of  the  tin  to  the  public  analyst  of  the 
▼eatiy. 

The  public  analyst  gave  a  certificate  to  the 
effect  that  havine  analysed  the  sample  submitted 
to  him,  he  found  it  consisted  of  *'  97  per  cent  of 
sweetened  condensed  milk  devoid  of  fat  (sweetened 

(•)  Beported  by  J.  Auduw  Stbahan,  Esq.,  BMTistar-at-Law. 


condensed  milk  having  no  fat)  and  3  per  cent,  of 
sweetened  condensed  milk  of  genuine  composi- 
tion. The  said  sample  had  the  composition  of  a 
genuine  sweetened  condensed  milk  from  which 
97  per  cent,  of  original  fat  had  been  abstracted. 
Observations :  The  said  sample  consisted  of  con- 
densed sweetened  separated  milk." 

The  cream  or  fat  nad  been  abstracted  from  the 
milk  by  means  of  a  machine  called  a  separator, 
and  not  by  any  process  of  skimming  by  hand  or 
otherwise. 

**  Separated  milk  "  is  the  term  used  to  desig- 
nate milk  from  which  the  fat  has  been  abstracted 
by  means  of  a  separator,  and  by  the  use  of  a 
separator  practically  the  whole  fat  is  abstracted. 
"  Skimmed  milk  "  is  the  term  used  to  deaignate 
milk  from  which  a  portion  only  of  the  fat 
has  been  abstracted  by  the  process  of  skimming 
the  surface  of  the  milk,  and  the  greatest  amount 
of  fat  that  can  be  abstracted  from  milk  by  such 
process  being  constantly  repeated  until  the  milk 
turns  bad  is  about  two-thirdis,  or  63  per  cent. 

Separated  milk  as  a  diet  would  be  highly 
injurious  to  the  health  of  a  child,  because  it  con- 
tained no  fat,  and  the  entire  removal  of  such  fat 
had  thrown  out  the  balance  of  the  constituents  of 
the  milk  as  food. 

The  tin  in  question  when  full  would  weigh 
about  fourteen  ounces,  and,  if  full  of  cream  milk, 
or  milk  from  which  none  of  the  fat  had  been 
abstracted,  would  cost  5(2.  or  6<2. 

No  evidence  was  given  for  the  appellant,  but  it 
was  contended  on  his  behalf  that  no  offence  had 
been  committed,  inasmuch  as  proper  and  suffi- 
cient notice  of  the  alteration  had  been  given  by' 
the  label  attached  to  the  tin,  and  that  the  case 
was  concluded  by  the  decisions  of  the  judges  of 
the  High  Court  in  Jones  v.  Davies  (69  L.  T.  Hep. 
492)  and  Piatt  v.  Tyler  and  Wright  v.  Tyler  (59 
J.  F.  91)  that  the  definition  of  skim  milk,  or 
skimmed  milk,  was  milk  from  which  the  cream 
had  been  taken,  and  that  the  action  of  the 
separator  was  merely  the  development  of  tl^e 
process  of  skimming ;  and  that  the  word  "  sepa- 
rated "  which  the  respondent  suggested  ought  to 
be  used,  conveyed  no  meaning,  while  the  word 
"  skimmed "  was  well  understood  by  the  class  of 
people  who  were  in  the  habit  of  purchaaing  cheap 
branda  of  condensed  milk. 

On  the  part  of  the  respondent  it  was  contended 
that,  inasmuch  as  97  per  cent,  of  the  cream  or  fat 
had  been  abstracted  from  the  said  milk,  and  its 
quality,  substance,  or  nature  had  been  thereby 
injuriously  affeci>ed,  the  appellant  was  liable  for 
selling  the  same  if  he  did  so  without  making  dis- 
closure of  the  alteration ;  and  that  the  said  cream 
or  fat  having  been  absturacted  from  the  milk  by 
means  of  a  separator  and  to  an  extent  beyond 
what  was  possible  by  the  process  of  skimming 
whether  by  nand  or  otherwise,  the  same  was  not 
in  fact,  and  ought  not  to  be  described  as 
"  skimmed  milk,"  but  was  in  fact  and  ought  to 
be  described  as  "  separated  milk  " ;  and  tfa^t  the 
printed  statement  on  the  label  (the  only  suggested 
disclosure  of  the  alteration)  did  not  therefore 
make  disclosure  of  the  alteration  within  the 
meaning  of  sect.  9  of  the  said  Act. 

It  was  further  contended  that  the  question  was 
in  no  way  governed  by  the  cases  cited  and  relied 
on  by  the  appellant,  the  attention  of  the  court 
not  having  been  there  directed  to  such  question, 
and  no  decision  having  been  given  thereon. 
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The  learned  magistrate  being  of  opinion  that 
the  oases  cited  did  not  conclude  the  matter,  fonnd 
on  the  facts  that  the  97  per  cent,  of  fat  had  been 
abstracted  from  the  milk  by  a  separator  and  not 
by  skimming ;  that  this  abstraction  altered  injn- 
rionsly  the  quality,  substance,  or  nature  of  the 
milk ;  and  that  such  alteration  was  not  properly 
designated  or  described  by  the  words  "  skimmed 
milk  *'  on  the  label ;  and  that  milk  treated  by  a 
separator  was  well  understood  and  properiy 
described  by  the  words  "separated  milJk."  B!e 
convicted  the  appellant  accordingly. 

George  EUiot  for  the  appellant. — ^This  case  is 
concluded  by  authority.  In  Jones  y.  DavieM  (mip.) 
the  facts  were  precisely  the  same  as  the  facts  in 
this  case,  save  that  93  instead  of  97  per.  cent,  of 
the  fat  was  abstracted ;  but  the  court  neverthe- 
less held  that  such  milk  was  properly  described  as 
skimmed  milk.  The  principle  on  which  the  court 
then  proceeded  seems  to  be  this :  The  attention  of 
the  purchaser  must  be  drawn  to  the  circumstance 
that  the  milk  has  ffone  through  a  process  by  which 
the  fat  is  more  or  less  abstracted  from  it.  If  this 
is  done  it  does  not  matter  how  much  was  abstracted 
or  by  what  process  it  was  abstracted.  Describing 
milk  as  skimmed  is  the  most  obvious  way  of 
drawing  attention  to  this  fact.  It  is  suggested 
that  the  milk  should  be  called  not  skimm^  but 
separated  milk;  but,  while  everybody  knows 
roughly  what  skimmed  milk  means,  very  few 
know  what  separated  milk  means,  and  of  the  few 
who  do  know  only  the  experts  are  aware  that  it  is 
possible  to  abstract  by  a  separator  97  per  cent,  of 
cream,  while  not  more  than  63  per  cent,  can  be 
abstracted  by  skimming. 

Courthope  Munroe,  for  the  respondent,  was  not 
called  upon. 

Wills,  J. — ^This  is  purely  a  question  of  fact. 
In  Jones  v.  Davies  no  evidence  was  produced  that 
the  milk  was  not  properly  described  as  skimmed 
milk.  As  a  matter  of  fact  it  was  there  described 
in  the  analyst's  certificate  as  skimmed  milk.  Here 
such  evidence  was  produced,  and  further  evidence 
was  given,  that  there  is  a  great  difference  in  the 
effect  of  skimming  and  separating,  as  far  as  the 
amount  of  fat  left  in  the  milk  is  concerned.  We 
have  it,  then,  that  this  milk  has  been  sold  as 
skimmed  milk,  when,  as  a  matter  of  fact,  it  has 
gone  through  a  process  which  affects  it  injuriously 
to  a  far  greater  extent  than  skimming  can.  The 
name  skimmed  milk  is  all  the  disclosure  of  this 
process  which  is  given.  I  agree  with  the  magis- 
trate on  the  facte  he  has  found  that  this  is  no 
disclosure  at  all.  It  does  not  indicate  the  altera- 
tion.   The  appeal  must  be  dismissed. 

Solicitors  for  the  appellant.  Neve  and  Beds, 
Solicitors  for  the  respondent,  Capron,  Huichins, 
Brabant,  and  Hutchins, 


Monday,  May  2, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Dallimobe  (app.)  v.  Tutton  (resp.).  (a) 

Licensing — Refusal  to  quit  licensed  premises  — - 
Person  not  drunken,  tfiolent,  quarrelsome,  or 
disorderly^Licensing  Act  1872  (35  <l^  36  Vict, 
c.  94),  s,  18. 

A  person  cannot  he  convicted  under  sect  18  of  the 
(a)  Beport«d  by  W.  de  B.  Hs&bbbt,  Eiq.,  Bftrristasat-L»w. 


Licensing  Act  1872  for  refusing  to  quit  licensed 
premises,  if  he  is  not  drunken,  violent,  quarrel- 
some, or  disorderly,  although  he  may  have  been 
requested  by  the  landlord  to  leave. 

Case  stated. 

The  respondent  was  summoned  by  the  appe- 
lant imder  sect.  18  of  the  Licensing  Act  187^  for 
refusing  to  quit  licensed  premises  under  the 
following  circumstances : 

The  respondent  on  the  evening  of  the  24th 
Dec.  1897  in  the  company  of  two  other  i>er80iis 
entered  the  Three  Crowns  inn,  situate  in  the 
High -street,  Oowes,  which  is  a  fully  lioenBsd 
house  kept  by  and  in  the  name  of  the  appeUant 
Immediately  on  his  so  eutering  the  respondent 
was  ordered  by  the  appellant  to  ami  such  pre- 
mises. The  respondent  replied,  "  What  for,"  and 
the  appellant  answered,  "Tour  conduct  before." 
The  respondent  refused  to  leave,  and  subeequently 
made  use  of  bad  language.  The  resnondent  was 
neiUier  drunken,  quarreLsome,  nor  oisorderlyat 
the  time  he  entered  the  house  nor  when  ordered 
to  leave  the  same. 


It  was  contended  by  the  appellant  that  it 
unnecessary  to  prove  that  the  respondent  was 
either  drunken,  quarreLsome,  or  disorderly  pre- 
viously to  his  ordering  him  to  quit  the  premises, 
and  the  fact  that  he  objected  to  the  respondent's 

Sresence  in  his  house  oa  account  of  previously 
isorderly  conduct  and  annoyance  to  him  and  hu 
customers  justified  him  in  so  ordering  him  to 
quit. 

The  magistrates,  however,  being  of  opinion  that 
though  a  licensed  person  Kke  the  appellant  maj 
refuse  to  supply  he  cannot  take  proceedings 
under  the  section  against  anyone  unless  he  first 
proves  that  such  person  was  either  drunken, 
violent,  quarreLsome,  or  disorderly  prior  to  or  at 
the  time  he  was  ordered  to  quit,  and  that  whatever 
bad  language  was  subsequently  uttered  by  the 
respondent  was  occasioned  by  the  behaviour  of 
the  appellant,  gave  their  determination  against 
the  appellant. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  above  circumstances,  the  infor- 
mation was  legally  and  properly  dismieuaed. 

Kershaw  {J.  P.  Grain)  with  him)  for  the  appe- 
lant. 

The  respondent  did  not  appear. 

Wills,  J. — ^I  think  it  is  quite  dear  that  the 
magistrates  came  to  a  correct  conclusion  in  this 
case.  The  section  was  not  made  in  aid  of  pereons 
who  have  a  common  law  right  to  torn  another 
out  of  their  premises.  The  section  was  intended 
to  apply  to  licensed  premises,  and  it  says,  "  Any 
licensed  person  .  .  .  may  turn  out  of  the 
premises  in  respect  of  which  his  licence  is  granted 
any  person  who  is  drunken,  violent^  quarreLsome,  or 
disorderly."  Certainly  a  licensed  person  might 
have  the  common  law  ri^ht  to  turn  any  one  off 
his  premises,  but  he  could  only  do  so  under  this 
section  where  the  person  was  either  dronkeo, 
violent,  quarrelsome,  or  disorderly.  When  asked 
to  go  the  respondent  was  neither  of  these,  and  in 
such  a  case  the  act  was  not  inteded  to  apply.  I 
am  quite  clear  that  it  is  necessaiy  to  prove  the 
person  was  drunk,  violent,  quarreLsome,  or  dis- 
orderly before  being  asked  to  quit. 

Kennedy,   J. — I   am   of   the  same  opinion. 
i  There  can  be  only  one  answer  to  the  question 
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before  the  court,  aamely,  that  the  information 
W.U.  properly  diemiseed.  ^^^  dUmissed. 

Solicitors  for  the  appellant^  Sole,  Tumer^  and 
Kfixghi,  for  H.  B.  Hooper,  Gowes. 


Tuesday y  May  3, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Button  (app.)  v.  The  Tottenham  U&ban 
DisTBiCT  Council  (respe.).  (a) 

Tviblic  heaUh  —  Sewer  —  CeespooU  —  Conduit  — 

Local  hye-lato, 

B»,  ihe  oipner  of  certain  houseSf  constructed  a  series 
of  cesspools  for  their  drainage  on  his  oum  land. 
He  then  constructed  a  conduit,  which  conveyed 
ike  overflow  therefrom  to  a  larger  cesspool.  He 
iDos  summoned  for  constructing  these  cesspools  so 
as  to  ho/ve  an  outlet  into  a  sewer,  viz.,  the  conduit 
cMd  ihe  large  cesspool,  contrary  to  the  local  bye- 
hw. 

The  magistrates  were  of  opinion  that  the  condtdt, 
being  used  for  the  drainage  of  several  dwelling- 
hoiues  occupied  by  different  persons,  was  a  sewer, 
and  thai  an  offence  had  been  committed, 

Edd,  thai  the  magistrates  were  wrong,  and  that  the 
appellant  had  not  constructed  these  cesspools 
einirary  to  the  bye-law. 

SpSCULL  case  STATED. 

The  defendant  was  summoned  that  he  did 
offend  against  a  oertain  bjre-law  with  respect  to 
the  draining  of  buildings,  in  that,  being  a  person 
oonstmctimif  a  oertain  cesspool,  he  did  construct 
sach  cesspool  so  that  it  then  had,  by  drain  or 
otherwise,  an  outlet  into  or  means  of  communica- 
tion  with  a  certain  sewer  there. 

The  facts  proYed  were  as  follows : 

The  premises  Nos.  91, 93, 95, 97,  and  99  Bailej's- 
lane  were  the  property  of  the  appellant,  and  are 
ntnated  within  the  urban  district  of  Tottenham, 
and  were  built  by  the  appellant,  with  some  thirty 
other  houses,  on  the  norui  side  of  Bailey's-lane. 

At  the  time  that  the  houses  on  the  north  side 
of  Bailey's-lane  were  built  there  was  no  sewer 
available  for  the  drainage  thereof  within  100  feet 
of  the  premises,  and  the  appellant  constructed,  on 
land  belonging  to  him  at  the  rear  of  the  houses,  a 
series  of  cesspools  for  the  reception  of  the  drainage 
therefrom. 

In  particular  the  particular  house  drains  from 
Nob.  91, 9S,  and  95  discharged  separately  into  one 
of  such  cesspools,  and  those  from  Nos.  97  and  99 
Charged  separately  into  another  of  those  cess- 
pools. 

Similar  provision  was  made  for  the  drainage  of 
the  rest  ox^the  appellant's  houses  on  the  north  side 
of  Bailey's-lane. 

At  some  time  between  the  7th  and  21st  Sept. 
1897  the  appellant,  in  order  to  diminish  the  in- 
oonyenience  and  annoyance  incident  to  the  empty- 
ing of  so  many  separate  cesspools,  laid  down 
wholly  through  his  own  land  a  conduit  of  stone- 
ware pipes  wnich  passed  close  to  the  several  cess- 
pools and  was  adapted  to  receive  and  conduct  the 
overflow  therefrom  to  a  larger  cesspool  and  distant 
about  500  feet  from  the  nearest  house.  He  gave 
notice  of  the  intended  work  to  the  respondent 
Council  who  disapproved  thereof.    The  appellant^ 

(•)  Baportfld  by  W.  db  B.  Hbkbbmt,  Esq.,  B«Rlater«t-Lftw. 
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nevertheless,  proceeded  with  the  work,  and  intro- 
duced outlets  and  overflow  pipes  from  the  several 
first  constructed  cesspools  into  the  said  conduit, 
which  in  that  manner  received  and  discharged 
into  the  larger  cesspool  the  drainage  from  the 
several  houses  not  within  the  same  ci^ilage. 

The  appellant  contended  that  the  whole  of  the 
cesspools  and  conduit  together  formed  one  cess- 
pool or  system  of  cesspools,  and  that  the  conduit 
was  not  a  sewer  within  the  definition  of  a  sewer 
in  sect  4  of  the  Public  Health  Act  1875. 

The  appellant  further  contended  that  the 
conduit,  even  if  a  sewer  within  the  definition  of  a 
sewer  in  sect.  4  of  the  Act,  did  not  vest  in  the 
respondent  council  on  the  ground  that  it  was 
included  in  the  sewers  except^  by  sect.  13  of  the 
Act  from  the  control  of  the  local  authority  being 

(1)  constructed  by  the  appellant  for  his  own  profit 

(2)  used  for  the  purpose  of  irrigating  land,  and 
the  bye-law  in  Question  was  unreasonable  and 
ultra  vires  if  it  related  to  any  sewers  other  than 
those  vested  in  the  local  authority,  and  further 
that  in  any  event  the  bye-law  was  unreasonable, 

*  ultra  vires,  and  against  public  policy  om  sanitary 
grounds,  it  being  preferaole  to  empty  cesspools  as 
seldom  as  necessary  and  at  as  great  a  distance 
from  dwelling-houses  as  possible;  and  it  being 
admitted  that  any  nuisance  arising  from  the 
deposit  of  sewage  is  palliated  if  the  sewage  be 
taken  to  a  distance  from  houses. 

The  magistrates  held  tiiat  the  conduit  being 
used  for  the  draining  of  several  dweUing-houses 
occupied  by  differentpersons  was  a  sewer  within 
the  meaning  of  the  Public  Health  Act  1875,  and 
that  by  connecting  therewith  the  cesspools,  to 
which  me  informations  related,  by  means  of  the 
overflow  pipes,  the  appellant  had  constructed  each 
of  such  cesspools  so  as  to  have  an  outlet  or  means 
of  communication  with  a  sewer  contrary  to  the 
89th  bye-law,  convicted  the  appellant  and  fined 
him  408.  in  respect  of  each  of  the  two  offences  and 
costs. 

The  bye-law,  No.  89  was  as  follows : 

Every  person  who  shall  oonstmot  a  oesspool  in  oon- 
neotioB  with  a  bnilding,  shall  oonstmot  snoh  oesspool 
in  snoh  a  manner  and  in  snob  a  position  as  to  afford  a 
ready  means  of  aooess  to  suoh  oesspool  for  the  purpose 
of  cleansing  snoh  oesspool,  and  of  removing  the  con- 
tents thereof,  and  in  sach  a  manner  and  in  snoh 
a  position  as  to  admit  of  the  contents  of  such 
oesspool  being  removed  therefrom  and  from  the 
premises  to  which  such  oesspool  may  belong  without 
being  carried  through  any  dwelling-honse  or  public 
building  or  any  building  in  which  any  person  may  be  or 
may  be  intended  to  be  employed  in  any  manufacture, 
trade,  or  business.  He  shall  not  in  any  case  construct 
such  cesspool  so  that  it  shall  have  by  drain  or  otherwise 
any  outlet  into  a  means  of  communication  with  any 
sewer. 

Edwardes  Jones  {Avory  with  him)  for  the 
appellant. 

A.  F.  Jenkins  {B.  C.  Glen  with  him)  for  the 
respondents. 

Wills,  J. — I  cannot  hdp  thinking  that  the 
peculiar  facts  in  Meader  v.  The  West  Cowes  Local 
Board  (67  L.  T.  Rep.  454;  (1892)  3  Oh.  18) 
brought  about  that  decision,  but  whatever  we  may 
think  of  it,  there  it  is.  I  cannot  see  a  distinc- 
tion between  the  principle  of  that  case  and  this. 
In  the  result  we  are  bound  by  that  decision,  and 
the  conviction  must  be  quashed. 

3  B 
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Kennedy,  J. — ^I  entirely  a^^p^e.  I  cannot 
distingniah  that  case  from  the  law  we  hare  to 
applyliere.  ^^^^  allowed. 

Solicitors  for   the    appellant,     Davidson   and 
Morris. 
Solicitor  for  the  respondents,  BheUon. 


Thursday,  May  12, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

KiNNis  (app.)  V,  Gbaybs  (resp.).  (a) 

lies  judicata — Building  beyond  building  lino^- 
Information — Bench  equauy  divided — Dismissai 
•^Second  information — Conviction, 

A,  was  summoned  for  a/n  offence  under  sect.  3  of  the 
Public  Health  {Buildings  in  Streets)  Act  1888  ip 
btUlding  a  house,  the  front  wall  of  which  pro- 
jected beyond  the  building  line.  At  ike  hearing 
the  justices  were  equally  divided  in  opinion,  and 
on  the  advice  of  their  clerk  the  chairman  die- 
missed  the  information.  A  second  information 
was  suhsequeidly  laid  in  precisely  the  satne 
terms,  save  that  the  period  for  which  penalties 
were  claimed  was  different  from  that  in  the  first. 
The  justices  convicted. 

Held,  that  the  dismissal  of  the  first  information  was 
a  good  dismissal,  although  the  justices  v>ere 
eauaUy  divided. 

Held  further,  thai  such  dismissal  decided  thcU  the 
erection  of  the  house  was  not  an  offence  under 
sect.  3,  and  that  the  continuing  of  that  erection 
could  therefore  not  be  an  offence. 

Case  stated  by  the  jastices  of  Sussex. 

On  the  5th  March  1897  the  respondent  laid  an 
information  against  the  appellaot,  of  which  the 
following  is  a  copy : 

In  the  County  of  Snstez  Petty  Sessional  DiTision  of 
Hastings.  The  5th  day  of  March  1897.  The  informa- 
tion of  Matthew  Dodgaon  Graves,  of  Station-road,  in  the 
parish  of  Bezhill,  in  the  said  diyision  and  oonnty, 
snrveyor  to  the  Urban  Dhtriot  Coanoil  of  Bexhill,  who 
npoQ  oath  states  that  John  Kinnis,  of  King'a-road,  in 
the  parish  of  St.  Mary  Magdalen,  Hastings,  in  the 
said  diyision  and  oonnty,  Dyer,  on  the  80th  day  of 
Deoember  1896,  at  the  pariah  of  Bexhill,  in  the  diyision 
and  oonnty  aforesaid  within  the  nrban  district  of  Bex- 
hill, unlawfully  and  without  the  written  consent  of  the 
urban  authority  of  the  said  district  did  erect  and  bring 
forward  a  certain  house  in  a  certain  street  in  the  said 
district  called  St.  Leonards-road  beyond  the  front  main 
wall  of  the  house  a  building  on  either  side  thereof  in  the 
same  street,  and  did  continue  the  said  offence  for 
twenty-eight  days  after  he  had  receiyed  a  written  notice 
in  that  behalf  to  set  back  the  said  building  in  accor- 
dance with  the  proper  building  line  of  the  said  street, 
contrary  to  sect.  3  of  the  Public  Health  (Buildings  in 
Streets)  Act  1888,  the  statute  in  such  case  made  and 
provided.  M.  Dodgson  Grayes.  Taken  before  me,  E. 
Edmon  Hurst,  justice  of  the  Peace  for  the  county 
aforesaid. 

After  the  said  information  was  laid  the  appel- 
lants continued  the  erection  of  the  said  house  as 
originally  planned. 

The  said  information  was  heard  on  the  13th 
March  1897  before  certain  justices  of  the  said 
diyision,  who  being  equally  divided  in  opinion, 
and  being  of  opinion  that  there  could  be  no  con- 
Tiction,  except  oy  a  majority,  dismissed  the  said 

(a)  Beported  by  J.  Asdbsw  Strahak,  Eiq.,  BMrtataMtl-Law. 


information  on  that  ground  with  costs  to  be  paid 
by  the  respondent,  and  expressed  their  willing* 
ness  on  tiie  application  of  tne  present  respondent 
to  state  a  case  for  the  opinion  of  the  conri 
The  said  information  was  indorsed  "Dismissed 
with  oosta.  Bench  equally  diyided.  Case 
granted." 

The  case  was  not  applied  for  within  the 
prescribed  time,  and  the  respondent  then  applied 
for  a  rehearing  of  the  said  information  which 
application  was  granted,  but  not  proceeded  with 
and  the  respondent  subsequently  on  the  29th 
April  1897  laid  another  inzonnation  for  a  con- 
tinuing penalty. 

This  second  information  was  in  terms  the  same 
as  the  information  of  the  5th  March,  save  that 
the  offence  alleged  was  that  the  appellant  on  the 
6th  March  1897  did  unlawfully  and  without  the 
written  consent  of  the  urban  authority  erect  and 
bring  forward  a  certain  house,  &c.,  and  "  did  con- 
tinue the  said  offence  for  fifty  days  on  and  after 
the  6th  March,  and  after  he  had  receiyed  a 
written  notice  in  that  behalf  to  set  back  the  said 
building,*'  &a 

On  the  19th  Nov.  1897  thia  seoond  information 
was  heard,  and  the  justices  oonyioted  the  appel- 
lant on  the  information,  and  fined  him  forty 
shillings  with  costs. 

There  was  only  one  notice  to  set  back  giyen  to 
the  appellant  by  the  respondent^  and  it  was  proved 
at  the  hearing  of  the  first  information. 

At  the  hearing  of  the  seoond  information  it 
yras  contended  for  the  appellant  that  the  decision 
upon  the  first  information  was  a  bar  to  any  con- 
yiction  upon  the  second  information,  inasmuch  as 
the  appellant  had  in  fact  been  acquitted  on  the  first 
information,  and  the  matters  in  respect  of  which 
he  was  chai^ged  on  the  second  information  were 
a  continuance  of  that  which  on  the  hearing  of  the 
first  information  had  been  held  to  be  no  offence. 

On  behalf  of  the  respondent  it  was  contended 
that  the  alleged  offences  as  proyed  were  different, 
that  the  appellant  had  not  been  acquitted  on  the 
first  information,  and  that  there  had  been  no 
effective  decision  in  the  hearing  of  it  by  reason 
of  the  justices  being  equally  divided  in  opinion. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  the  appellant  had  committed 
an  offence  within  the  meaning  of  sect.  3  of  the 
PubHc  Health  (BuUdings  in  Streets)  Act  1888. 

A.  J,  Ashton  for  the  appellant. — When  at  the 
hearing  of  a  summons  the  justices  are  equally 
divided  whether  they  should  convict  or  acquit, 
there  should  be  an  acquittal.  That  was  the  view 
taken  by  tne  court  in 

Beg.  v.  Ashplant,  22  J.  P.  474. 

The  acquittal  in  such  case  is  an  effective  decision, 
and  it  is  one  which  the  court  will  not  go  behind. 
The  law  is  stated  by  Lord  Herschell,  G.  in 

E»  parte  Evara,  70  L.  T.  Bep.  45;  (1894)  A.  C- 

16,  at  p.  20 ; 
Rem  V.  Justices  of  Monmouthshire,  4  B.  ft  C.  844. 

In  the  second  place,  assuming  the  acquittal  was 
right,  the  erecting  of  this  house  was  decided  by  it 
to  be  no  offence.  It  cannot  then  be  an  offence  to 
continue  doing  that  which  it  has  been  decided  it 
is  no  offence  to  do.  That  is  what  was  done  when 
the  appellant  was  convicted  on  the  second  sum- 
mons which  charfped  the  same  offence  as  the  first, 
and  only  Offered  as  to  the  period  during  which 
the  offence  was  alleged  to  be  continued. 
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DIT.] 
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[Div. 


H.  C,  BichardB  for  the  respondentB. — The  cases 
cited  do  not  apply.  In  Beg,  y.  AshplarU  there 
««!« three  adjoi^ente,  and  it  was  ^7  when  it 
iras  found  that  there  oonld  be  no  agreement  that 
the  JQstioes  adopted  the  course  of  dismissing  the 
sammons.    fWiiiLS,  J. — If  the  justices  though 

Sually  divided  could  diamiRS  Uxe  information 
ber  adjournment,  they  could  do  so  before  or 
without  adjournment.]  Here  I  contend  there 
was  no  aoquittal ;  the  court  simply  failed  to  come 
to  any  decision.  [Wills,  J. — dj  the  indorse- 
ment on  the  first  mformation  you  are  precluded 
from  going  into  that.] 

Wills,  J. — ^The  conyiction  must  be  quashed. 
At  the  hearing  of  the  first  summons  the  bench 
appears  to  haye  been  eaually  divided.  The  course 
uen  adopted,  on  the  advice  of  their  clerk,  was  to 
dismiss  the  information.  There  is  authority, 
which  has  been  cited  to  us,  to  show  that  they 
were  entitled  to  take  this  course.  I  cannot  help 
laying,  however,  that  in  my  opinion  such  a  course 
was  not  quite  wise.  What  would  have  been  dcme 
had  the  case  been  before  the  High  Court  would 
have  been  to  adjourn  the  summons  and  reconsti- 
tute the  court  so  as  to  obtain  a  decision  which 
would  be  the  decision  of  a  majority — an  effective 
decision.  This,  however,  was  a  matter  within 
the  discretion  of  the  magistrates,  and  we  must 
assume  that  they  discharged  their  duties  as  public 
fonctionaries  properly.  Personally,  however,  I 
indine  to  thimc  uiey  acted  on  erroneous  advice. 
However,  the  information  having  been  dismissed 
the  erection  of  the  house  was  decided  to  be  no 
offence.  Some  time,  however,  after  the  dismissal 
a  second  information  is  taken  out  for  precisely 
the  same  thing  as  the  first  one  save  that  the 
period  covered  by  it  is  fifty  days  subsequent  to 
the  period  of  the  first  information.  That  was 
treating  what  had  been  decided  to  be  no  offence 
as  an  offence.  There  was  no  riffht  to  treat  it  so. 
The  &rst  decision  being  unafrocted,  it  remains 
a  decision  on  tiie  same  subject  matter  by  a  tribunal 
competent  to  decide  it.  That  decision  was  an 
end  of  the  matter,  and  the  same  tribunal  or  any 
other  tribunal  had  no  right  to  convict  while  the 
first  decision  stood.  The  conviqtion  cannot  be 
maintained. 

Kknnbdy,  J. — ^I  am  of  the  same  opinion  for 

the  same  reasons.  Conviction  qwuhed. 

Solicitors  for  the  appellant,  H.  Martin  and  Co. 
for  Neve,  St.  Leonards. 

Solicitors  for  the  respondents,  Langham,  Son, 
and  Douglas. 

PROBATE,  DIVORCE,  AND  ADMIRAIiTT 

DIVISION. 

DIVOECB     BUSINESS. 

Wednesday,  May  4, 1898. 

(Before  the  Pbbsident  (Sir  Francis  Jeune)  and 

Babnes,  J.) 

Robinson  v.  Robinson,  (a) 

Appeals  Wider  the  Swnnuiry  Jwrisdiction  {Married 
Women)  Act  1895 — Depositions  of  evidence 
before  the  magistrates,  and  magistrcies'  reasons 
for  decision. 

For  the  purposes  of  appeals  under  the  Summary 
Jwrudicium  {Married  Women)  Act  1895  (58  &  59 

d)  Beportod  bj  H.  M.  Qivbjim,  Bn.,  BMrrlitoHifr-Law. 


Vict.  e.  S9)fuU  notef  of  the  evidence  of  witnesses 
before  the  magistrates  ought  to  he  taken  and  copies 
furnished  to  the  court. 
The  magistrates  ought  to  furnish  the  court  with  the 
reasons  for  their  decision. 

This  was  an  appeal  by  Elizabeth  Robinson  from 
a  decision  of  the  magistrates,  sitting  as  a  petty 
sessional  court  at  Watford,  dismissing  a  summons 
taken  out  by  the  appellant,  under  sect.  4  of  the 
Summary  Jurisdiction  (Married  Women)  Act 
1895,  against  the  respondent,  Harry  Robinson. 

The  case  itself  turned  on  considerations  of  fact, 
but  the  court  in  the  course  of  the  case  dealt  with 
the  question  of  the  evidence  which  should  be  fur- 
nished by  the  court  below  in  appeals  under  this 
Act. 

O.  Jf .  Cohen,  for  the  appellant,  said  that  he  was 
under  considerable  difficulty  in  the  case,  since  the 
maeistrates'  clerk  had  refused  to  furnish  copies 
of  the  depositions.  He  sugeested  that  the  court 
might  order  the  magistrates  derk  to  do  so.  [The 
Pbbsident. — ^I  am  not  sure  that  I  have  any 
authority  to  do  that.]  It  is  very  like  contempt  of 
court  [The  Pbbsident. — ^I  should  not  like  to 
say  much  till  I  heard  what  explanation  the  magis- 
trates' clerk  may  have.  I  uiould  be  ready  to 
adjourn  the  case  for  investi^tion  of  this  point 
were  it  not  that  your  dient  might  have  to  pay  the 
costs.] 

S.  J.  Thmrell,  for  the  respondent,  suggested 
that  the  notes  of  the  evidence  were  not,  strictly 
speaking,  depositions,  but  merely  notes  taken  for 
the  convenience  of  the  bench. 

Eventually  by  consent  a  newspaper  report  was 
taken  as  the  basis  for  the  appeal. 

The  Pbbsidbnt,  in  delivering  judgment,  said : 
The  evidence  in  this  case  is  unsatisfactory  on 
account  of  the  absence  of  the  depositions  taken 
in  the  court  below.  When  cases  under  this  Act 
came  before  us  first,  we  expressed  our  opinion 
that  depositions  ought  to  be  taken  carefully,  and 
copies  furnished  to  the  court,  and  I  must  say 
that  in  the  other  oases  which  have  come  before 
us  we  have  had  full  and  careful  notes  of  the 
evidence  on  which  we  could  rely.  In  some  oases 
we  also  had  a  careful  statement  of  the  magis- 
trates' reasons  for  arriving  at  their  decision  wmch 
have  been  of  the  greatest  assistance.  No  doubt 
this  throws  an  extra  burden  on  magistrates  and 
magistrates'  clerks,  but  the  Act  gave  a  new  and 
I  extensive  jurisdiction  to  magistrates,  and  in 
most  cases  they  have  not  hesitated  to  take 
trouble  in  aiding  us  at  arriving  at  oondnsions 
in  cases  of  vital  importance  to  the  parties  con- 
cerned. The  Act  has  given  us  a  very  full  power 
of  rehearing  on  appeal,  and  for  that  reason  copies 
of  the  depositions  are  necessary.  In  the  present 
instance  it  is  said  that  depositions  have  been 
taken  and  copies  refused.  I  hesitate  to  believe  that 
any  magistrates'  clerk  could  have  so  departed 
from  his  duty.  Perhaps  he  thought  they  were 
not  in  a  form  likely  to  be  of  any  use  to  the  court. 
[The  learned  Judge  then  dealt  with  the  facts,  and 
remitted  the  case  to  the  magistrates  for  re- 
hearing.] 

Bajines,  J.  —  It  is  not  necessary  for  me  to 
add  much  to  what  the  President  has  said.  It  is 
essential  that  notes  of  the  trial  before  the  magis- 
trates, and  the  reasons  for  their  decision,  should 
be  recorded  at  the  time,  and  it  is  impossible  for 
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Rsa.  V,  Glbmen 8. 


[Cb.  Gab.  Bbs. 


this  comt  to  decide  a  case  properly  withont 
them,  apart  from  the  great  extra  expense  and 
trouble  to  which  the  parties  themselves  may  be 
pat.  Without  proper  material  grave  injustice 
may  be  done.  On  the  facts  I  agree  with  the 
President. 

Solicitors  for  the  appellant,  JFl  Budd^  for  Camp 
and  EUis,  Watford. 

Solicitors  for  the  respondent,  Be<ider  and  Co., 
for  Broad  and  BiggaU,  Watford. 


CBOWV  CASSS  BSSSBVED. 

Satwrday,  March  5,  1898. 

(Before     Lord     Russell,     C.J.,     Gbantham, 
Wbioht,  Bigham,  and  Dablino,  JJ.) 

Reg.  V,  Clemens,  (a) 

Malicums  damage  —  Bemoving  obstrtiction  — - 
AsBcrting  public  right — Doing  more  damage 
than  necessary — Malicums  Damage  Act  1861 
(24  &  25  Vict,  c.  97),  «.  51. 

A  structwre  was  placed  on  land  over  which  certain 
rights  were  ciaimed  on  behalf  of  the  piU>lic. 
The  defendants  believing  that  they  had  a  right 
to  remove  the  structure,  and  that  it  was  neceS' 
sary  that  it  should  be  removed  in  order  that  the 
rignts  of  the  public  might  be  preserved,  de- 
stroyed  the  structure. 

Meld,  that  the  defendants  having  done  m>ore 
damage  to  the  structure  than  was  necessary  for 
the  purpose  of  asserting  the  rights  claimed,  were 
properly  convicted  of  m^aliciously  damaging  the 
structure. 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  churman  of  the  quarter  sessions  for 
the  county  of  GomwaU,  holden  at  Bodmin,  and 
BO  far  as  is  material,  was  as  follows  : 

At  the  Gourt  of  Quarter  Sessions  of  the  peace 
for  the  county  of  GomwaU,  holdea  at  Bodmin,  on 
Ttiesday,  the  19th  Oct  1897,  H*-nry  Clemens,  sen., 
Edwin  Trebiloock,  Richard  Hocking,  William 
Matthews,  sen.,  William  Matthews,  jun.,  Charles 
Chegwidden,  John  Stoman,  Stephen  Hoar,  James 
Yeal,  James  A.  Clemens,  Joseph  Pearce,  William 
Cook,  Grtrorge  Burt,  William  Brown,  Charles 
Hicks,  Joseph  Hicks,  Henry  Clemens,  jun., 
William  Garrwick,  Reuben  Trethewy,  William 
Stephens,  and  Mark  Gam,  were  indicted  under 
sect.  51  of  the  Malicious  Damage  Act  1861,  for 
that  they  on  the  Slst  Aug.  1897,  at  the  parish  of 
Newquay,  in  the  county  of  Cornwall,  unlawfully 
and  maliciously  did  commit  damage,  injury,  and 
spoil  to  and  upon  certain  personal  pro^rty  there 
situate,  to  wit,  to  and  upon  a  oertam  wooden 
structure  or  office,  the  property  of  the  Headland 
Hotel  Company  Limited,  the  damage,  injury,  and 
spoil  so  committed  being  to  an  amount  exceeding 
5}.,  to  wit,  to  the  amount  of  14Z.,  against  the  form 
of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her 
Grown  and  digmty. 

Facts  were  prored  before  the  said  court  as 
follows:  In  Aug.  1897  a  company  called  the 
Headland  Hotel  Company  Limited,  baring  ob* 
tained  from  Mr.  TrefEry,  tbe  owner  of  the  soil,  a 
lease  of  certain  land  at  Newquay,  in  the  county 
of  Cornwall,  forming  a  portion  of  an  inclosure 

(a)  Bepgrted  by  A.  A.  Bithumb,  Siq.,  BMnla«flr«l-LftW. 


called  Little  Fistral  Meadow,  had  begun  to 
excavate  for  the  foundations  of  an  hotel  upon  tho 
said  land,  and  had  erected  thereon  a  woodaa 
building  of  the  value  of  14L  for  an  office. 

On  uie  31st  Aug.  1897  a  large  number  of 
persons,  among  whom  were  the  defeadanti, 
assembled  in  a  public  place  called  the  Commeraal- 
square,  at  Newquay,  and,  headed  by  a  brass  band, 
proceeded  to  Little  Fistral  Meadow,  fastened  a 
rope  to  the  said  wooden  building,  pulled  it  over 
and  broke  it  up.  Tbey  then  tied  the  rope  to  two 
sides. of  the  said  wooden  building,  dragged  them 
to  the  edge  of  the  clifE  and  threw  them  into  the 
sea,  which  is  distant  120  ;^ards  from  the  spot 
where  the  said  wooden  building  had  been  ereotod. 
They  then  returned,  tied  the  rope  to  the  remaining 
two  sides  of  the  said  wooden  building,  dragged 
them  to  the  clifE  and  likewise  thiew  them  into  the 
spa.  The  said  wooden  building  was  thereby  oom- 
pletely  destroyed. 

For  the  ddFence  evidence  was  given  to  the 
following  effect :  Until  about  sixty  years  ago  the 
said  land  now  called  Little  Fistral  Meadow  was 

5 art  of  a  large  extent  of  unindoeed  land  called 
'owan  Common,  and  the  inhabitants  of  Newquay 
(which  was  then  a  village  called  Towan  Blistra) 
were  accustomed  to  dry  and  mend  nets  on  tae 
said  land  known  as  Towan  Common,  take  sand 
therefrom,  cut  the  rushes  growing  thereon  for 
fuel,  and  for  litter  for  cattle,  and  go  upon  the 
said  land  for  purposes  of  recreation.  About  sixty 
years  ago  Mr.  Lomax,  who  was  or  claimed  to  be 
then  the  owner  of  the  soil,  inclosed  great  part  of 
the  said  land,  including  that  part  which  is  now 
and  hereinbefore  called  Little  Fistral  Meadow.  At 
the  time  of  the  inclosure  the  inhabitants  of 
Newquay  or  Towan  Blistra,  met  to  protest  against 
the  inclosure,  and  the  said  Mr.  Lomax  met  tbe 
iohabitants  and  agreed  to  put  a  stile  in  the 
eastem  hedge  of  the  inclosure  now  called  Little 
Fistral  Meadow,  at  the  point  marked  "A"  on 
the  annexed  map,  for  the  purpose  of  giving  to  the 
inhabitants  access  to  the  l^d  within  the  said  inclo- 
sure. The  inhabitants  and  visitors  to  Newquay 
have  been  accustomed  to  use  the  stile  marked  *'A, 
and  to  wander  at  pleasure  over  the  said  Inclosure. 

It  was  contended  on  behalf  of  the  defendants 
that  they  were  not  g^lty  of  the  alleged  offenoe, 
on  the  ground  that  the  acts  done  by  them  bad 
been  done  in  good  faith  in  assertion  of  rights  over 
the  said  land  which  they  believed  to  be  possesaed 
by  the  inhabitants  of  Newquay. 

I  directed  the  jury  that  it  was  for  them  to 
decide  upon  the  evidence,  first,  whether  the  defen- 
dants acted  bond  fide  in  the  belief  that  they  were 
within  their  rights,  and  were  removing  a  building 
which  interfered  with  their  rights ;  and  secondlj, 
whether  they  did  excessive  dsonage,  and  directed 
them  to  consider  first,  whether  or  not  in  removing 
the  building  the  defendants  thought  they  were 
acting  in  the  protection  of  a  right,  such  a  right 
being  known  to  the  law,  and  if  tbey  answered  that 
(question  in  the  affirmative,  to  say  secondlv,  whether 
in  removing  the  building  the  defendants  did 
damage  which  was  excessive  or  greater  than  they 
were  bound  to  do  in  removing  the  alleged  obstrnc- 
tion.  A  copy  of  my  observations  to  the  jniy  is 
annexed,  (a)  I  directed  the  juiy  that  rC  they  fonnd 

(a)  A  transoript  of  a  shorthand  note  of  the  chair- 
man's Bomming  up  was  appended  to  the  case.  The. 
ohairman  is  tlMre  reported  to  have  said :  "  Biaokbom 
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that  the  defendants  acted  in  the  exercise  of  what 
thej  believed  to  be  a  right  to  remove  an  obstmc- 
tion,  but  did  more  than  was  necessary  for  removing 
an  obstraction,  or  greater  dama^^e  than  they  were 
boand  to  do  for  the  purpose,  they  ought  to  find 
the  defendants  guilty. 

The  jury  retamed  a  general  verdict  of  guilty, 
but  in  auswer  to  questions  which  I  pat  to  them  at 
the  request  of  the  defendants'  advocate,  they 
stated  that  they  believed  the  defendants  acted  in 
the  belief  that  ihey  were  entitled  to  remove  the 
building,  but  that  the  defendants  did  more  damage 
than  was  necessary  to  be  done  in  asserting  the 
alleffed  right. 

The  question  for  the  consideration  of  the  court 
was,  whether  the  chairman's  direction  to  the  jury 
was  right. 

Duke  for  the  defendants. — The  rights  which  the 
defendants  claimed,  and  which  they  desired  to 
assert,  a  right  of  access  for  the  ixihabitants  of 
Newquay  for  the  purpose  of  recreation,  and  a 
right  to  have  the  premises  kept  in  such  a  con- 
dition as  to  be  available  for  the  drying  of  fishing 
nets,  were  rights  which  could  exist  in  law.  The 
defendants  could  therefore  justify  their  action  if 
what  they  did  was  done  in  good  faith  for  the 
purpose  of  vindicating  such  rights.  What  they 
did  was  necessary,  for  tbey  could  not  have  removed 
the  structure  to  other  land  without  committing  a 
trespass  on  such  land,  and  they  were  therefore 
obliged  to  throw  it  into  the  sea.  The  chairman 
was  wrong  in  his  direction  to  the  jury,  because  at 
the  time  when  the  Malicious  Damage  Act  1861 
(24  &  25  Yict.  c.  97)  became  law,  the  "  revengeful 
mind"  was  essential  to  the  legal  conception  of 
malice: 

Blackatone's    Commentaries,    2lBt   edit.,    vol.    4, 

p.  222  n ; 
East's  Pleas  of  the  Crown,  vol.  2, 1046. 

In  an  action  of  trespass  for  pulling  down  a  house 
which  obstructed  a  right  of  common,  the  court 
oonsidered  that  the  defendant  might  have 
justified  pulling  down  the  house,  if  no  person 
lad  been  therein  at  the  time : 

Perry  v.  FiUhowe,  8  Q.  B.  at  p.  776. 

BuekniU,  Q.G.  and  W,  T,  Lawrance,  for  the 
Crown,  were  not  called  upon. 

Lord  Russell,  G.J. — We  are  called  upon  to 
express  our  opinion  as  to  the  conviction  of  certain 
persons  indicted  under  the  Malicious  Damage  Act 
1861  (24  &  25  Vict.  c.  97),  sect  51  of  which  pro- 
vides that  whosoever  shall  unlawfully  and  mali- 
ciously commit  any  damage,  injury,  or  spoil,  to  or 
iq>on  any  real  or  personal  property  whatsoever, 
either  of  a  public  or  private  nature,  the  damage, 

J  in  a  case  says,  '  When  a  person  wilf nlly  does  an  aot 
to  the  injury  of  another,  without  lawful  oanse,  the  aot 
u  malieioDB.'  If  yon  oome  to  the  oonolnaion  that  the 
defendants  did  this  aot  to  the  injury  of  another  party, 
the  hotel  company,  without  proper  oaode,  the  indiot- 
meat  wiU  be  satisfled  as  far  as  the  word  malicious  is 
OQQcerned."  The  chairman  probably  referred  to  the 
dictum  of  Blackburn,  J.  (reported  in  Reg.  v.  Ward, 
!*•  fi4»p.  1  C.  C.  at  p.  360).  In  that  case  the  passage  in 
the  judirment  of  Littledale,  J.  in  McPheraon  v.  DanieiU 
(10B.&C.  272),  'maUoe  in  its  legal  sense  denotes  a 
▼rangfal  aot  done  intentionally  without  just  cause  or 
tiniBe,'  having  been  cited  in  argument,  Blackburn,  J. 
^b*tw,  **  I  have  always  thought  a  man  acts  maUciously 
when  he  wilfully  does  that  which  he  knows  will  injurs 
oicther  in  person  or  property." 


injuiy,  or  spoil  being  to  an  amount  exceeding  5Z., 
shall  be  g^ty  of  a  misdemeanour.    The  facts 
stated  in  the  case  show  that  the  soil  of  this 
meadow,  known  as  Little  Fistral  Meadow,  was 
vested  in  one  Lomaz,  but  that  certain  public 
rights  were  claimed  over  it.    These  rights  are 
stated  in  the  case  to  be  a  right  to  go  upon  the 
meadow  to  dry  and  mend  nets  thereon,  to  take  sand 
therefrom,  to  cut  the  rushes  growing  thereon  for 
fuel  and  for  litter  for  cattle  and  to  go  upon  the 
land  for  the  purposes  of   recreation.    1  pause 
here  to  point  out  the  confusion  which  exists  in 
the   case.     Some   of   these   rights   are   profits 
d  prendre,  and  not  rights  capable  of  being  held 
by  the  whole  community  such  as  the  right  to  dry 
nets  or  to  go  upon  the  land  for  the  purpose  of 
recreation.    We  are  not  told  in  the  assertion  of 
which  of  these  rights  were  tbe  acts  done ;  neither 
is  it  stated  who  the  defendants  were,  whether 
inhabitants  of   Newquay  or  not.    As  to  these 
questions  the  court  is  left  in  the  dark;  but  it 
must  be  assumed  for  the  purpose  of  the  case  that 
the  defendants  went  on  to  the  land  in  the  assertion 
of  some  right.    The  evidence  was  that  on  this 
land  there  was  a  structure,  intended  to  be  anciUary 
to  a  larger   to  be  subsequently  erected.      The 
defendants  in  the  assertion  of  a  right,  what  right 
is  not  stated,  acted  in  the  manner  thus  stated  in 
the  case :  they  "  on  the  Slst  Aug.  1897  assembled 
in  a  public  place,  called  the  Gommercial-square 
at  Newquay,  and,  headed  by  a  brass  band,  pro- 
ceeded to  Little  Fistral  Meadow,  fastened  a  rope 
to  the  said  wooden  building,  pulled  it  over,  and 
broke  it  up.    They  then  tied  the  rope  to  two  sides 
of  the  said  wooden  building,  dragged  them  to  the 
edge  of  the  cliff,  and  threw  them  into  the  sea, 
which  is  distant  120  yards  from  the  spot  where 
the  said  wooden  building  had  been  erected.    They 
then  returned,  tied  the  rope  to  the  remaining  two 
sides  of  the  said  wooden  building,  dragged  them 
to  the  cliff,  and  likewise  threw  them  into  the  sea. 
The  said  wooden  building  was  thereby  completely 
destroyed."    It  was  not  denied  by  the  learned' 
counsel  for  the  defendants,  who  has  said  all  that 
could  be  said,  that  there  was  not  ample  evidence 
on  which  the  jury  might  have  found  them  guilty, 
and,  although  I  do  not  think  that  the  summing 
up  was  in  language  quite  accurate,  it  is  in  sub- 
stance this :  "  Did  the  defendants  go  upon  the  land 
in  the  assertion  of  a  right  P    Did  they,  when  they 
were  upon  the  land  do  more  damage  than  was 
necessary  to  vindicate  that  right  P  "    That  would 
have   been   precisely  accurate.     The  chairman 
then  directed  the  jury  as  to    the  meaning  of 
malice,  **  when  a  person  wilfully  does  an  act  to 
the  injury  of  another  without  lawful  cause,  the 
act  is  malicious."    He  finally  asked  the  jury  to 
answer  two  questions :  first,  whether  in  removing 
the  building  the  defendants  thought  that  they 
were  acting  m  the  protection  of  a  right  known  to 
the  law ;  and,  secondly,  whether  in  removing  the 
building  they  did  more  damage  than  they  might 
properly  do.    On  this  the  jury  found  the  defen- 
dants guilty  "with  extenuating  circumstances." 
Upon  &at  the  learned  gentleman  who  appeared 
for  the  defendante  asked  that  further  questions  be 
put  to  the  jury,  which  they  answered  to  the  effect 
that  the  defendante  had  acted  under  the  belief 
that  they  were  right  in  removing  the  building ; 
but  that  they  had  done  more  damiage  than  was 
necessary  to  be  done  in  order  to  assert  their  right 
by  destroying  the  building  and  throwing  it  over 
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the  diff.  I  think  therefore,  on  the  whole,  that 
justice  has  been  done,  and  that  the  charge  of  the 
chairman  was  right.  Substantially  it  did  oonvej 
to  the  jury  all  that  it  was  necessary  that  they 
should  know  in  order  to  emable  them  to  find  a 
verdict. 

Gbantham,  Wbioht,  Bigham,  and  Dablinq, 

J  J.  concurred.  Cantietum  affimied. 

Solicitor  for  the  appellants,  Arthur  Wheeler. 
Solicitors   for  the   prosecution,  Qraham  and 
Graham. 


Baiwrday,  April  %  1898. 

(Before  Lord  Bussbll,  C.J.,  Hawkiks,  Wills, 
Kennedy,  and  Bidlby,  JJ.) 

Beg.  v.  Huuphbey.  (a) 

Gaming  —  Place  —  Using  place  for  purpoee  of 
betting — Archway — Trespaseer  ueing — 16  Jt  17 
Vict  c.  119,  «.  1. 

The  "place  *'  mentioned  in  eect.  1  of  the  Betting 
Hotuea  Act  1853  (16  A  17  Viet  c.  119)  is  not 
neeesaarUy  a  place  ejusdem  generis  with  house, 
office,  or  room,  and  "  usinq  "  in  the  same  section 
doee  not  mean  only  using  as  of  right  A 
passage  or  archway  may,  therefore,  he  a  place 
within  the  meaning  of  the  statute,  and  a  person 
using  it  for  the  purpose  of  bettina,  even  though 
he  be  a  trespasser,  may  properly  be  convicted  of 
using  a  place  for  the  purpose  of  betting. 

Hawke  v.  Dunn  (76  L.  T.  Hep.  355 ;  (1897)  1  Q.  B. 
579 ;  18  Cox  C.  C.  543)  approved. 

Powell  V.  Kempton  Park  Baoecourse  Company  (77 
L.  T.  Eep.  2 ;  (1897)  2  Q.  B.  242)  distinguUhed. 

This  case,  which  was  stated  for  the  consideration 
ol  the  court  by  the  Becorder  of  Leeds,  was  as 
follows  '.-^ 

1.  John  Humphrey  was  tried  before  me  at  the 
Epiphany  Quarter  Sessions  of  the  peace,  holden 
for  the  city  of  Leeds,  on  the  6th  Jan.  1898,  upon 
an  indictment  charging  him  (under  the  statute 
16  &  17  Vict.  c.  119)  with  having  on  the  20th  Oct. 
and  the  3rd,  4th,  5th,  9th,  and  24th  Nor.  1897, 
opened,  kept,  and  used  a  certain  place,  to  wit,  an 
archway  in  Princess-street,  in  the  said  city,  for 
the  purpose  of  betting  with  persons  resorting 
thereto  upon  certain  events  and  contingencies  of 
and  relating  to  certain  horse-races. 

2.  The  following  facts  were  proved  by  the  wit- 
nesses for  the  prosecution:  (a)  That  on  each  of 
the  days  named  in  the  indictment  the  said  John 
Humphrey  had  been  present  in  the  said  archway 
for  divers  periods  between  12.30  and  2  p.m.,  and 
had  on  each  of  those  occasions  there  made  bets 
upon  horse-races,  receiving  money,  giving  tickets, 
and  making  entries  in  a  book  with  sevend  persons 
resorting  thereto  on  the  said  occasions,  varying 
in  number  from  thirteen  to  forty.  (6)  That  when 
the  said  bets  were  made,  the  said  John  Humphrey 
was  standing  sometimes  on  the  high  side  and 
sometimes  on  the  low  side  of  the  said  archway, 
and  that  he  had  on  the  first  of  such  occasions 
also  made  several  bets  in  Princess-street  outside 
the  archway,  (c)  That  the  said  archway  was  a 
private  thoroughfare,  the  property  of  Messrs. 
Gaunt  and  Hudson,  millowners,  and  was  the  only 
means  of  access  from  Princess-street  into  a  yard 
at  the  back  of  their  said  mills,  containing  four 

^)  Beported  by  A.  A.  Bbthums,  Baq.,  Buriiter-at-lAw. 


dwelling-houses,  three  stables,  and  five  workshops 
which  were  also  their  property,  (d)  That  neither 
the  said  John  Humpnrey  nor  any  other  powm 
had  any  right  in  the  said  archway  at  any  time 
except  for  the  purpose  of  passing  through  the 
same  into  the  said  yard,  and  to  the  said  houses, 
stables,  and  workshops  therein,  (e)  That  the  said 
archway  was  29  feet  9  inchc^s  long,  by  10  feet 
11  inches  wide,  and  12  feet  high. 

3.  Certain  photographs  of  the  said  archway 
were  produced  in  evidence,  and  form  part  of  this 
case. 

4.  At  the  conclusion  of  the  case  for  the  prose- 
cution, counsel  for  the  defence  submitted  that 
there  was  no  evidence  upon  which  it  ooold 
properly  be  found  that  the  said  John  Humphrej 
had  used  for  the  pui-pose  of  betting  any  place 
akin  or  equivalent  to  a  house,  office,  or  room ;  that 
there  was  therefore  no  evidence  of  any  offence 
within  the  meaning  of  the  statute  aforesaid,  and 
that  I  ought  to  direct  an  acquittaL 

5.  1  declined  to  withdraw  the  case  from  the  jury, 
and  directed  them  that  the  evidence  showed  that 
the  archway  was  a  place  within  the  meaning  of 
the  said  statute,  and  that»  if  they  believed  tliat 
the  said  John  Humphrey  had  on  the  days  specified 
in  the  indictment  used  it  for  the  purpose  of  betting, 
they  ought  to  find  him  guilty. 

6.  The  jury  found  the  said  John  Hum^rey 
gpiilty,  and  1  sentenced  him  to  pay  a  fine  of  202. 

7.  On  the  application  of  counsel  for  the  defence, 

1  reserved  the  following  question  of  law  for  tiie 
consideration  of  this  court,  viz. :  Whether  I  was 
right  in  leaving  the  case  to  the  jniy,  and  in  so 
directing  them  as  aforesaid. 

E.  TiNDAL  Atkihson,  Beoorder. 
March  24, 1898. 

Joseph  Walton,  Q.O.  and  G.  Banks  for  the  de- 
fendant. —  The  direction  of  the  recorder  was 
wrong.  The  recorder  considered  himself  bound 
by  the  decision  of  the  Queen's  Bench  Division  in 
Hawhe  v.  Dunn  (76  L.  T.  Rep.  355 ;  (1897)  1  Q.  B. 
579 ;  18  Cox  C.  G.  543) ;  but  that  decision  ia 
inconsistent  with  the  subsequent  decision  of  the 
Court  of  Appeal  in  PoweU  v.  Kempton  Park 
Racecourse  tfompany  (77  L.  T.  Bep.  2;  (1897) 

2  Q.  B.  242),  and  cannot  therefore  be  good  law. 
[Hawkins,  J. — ^The  decision  in  Hawke  v.  Dwm 
was  the  unanimous  decision  of  five  judges  of  the 
Queen's  Bench  Division,  and  a  judgment  with 
which  Bigby,  L.J.  agreed.  It  was  a  decision  from 
which  no  appeal  lay.  Wills,  J. — ^In  PoweU  v. 
Kempton  Park  Racecourse  Company  the  fiu^ 
agreed  upon  by  the  parties  made  our  decision  in 
Sawke  V.  Dunn  inapplicable.]  In  PoweU  v. 
Kempton  Park  Racecourse  Company  the  Court  of 
Appeal  considered  the  decision  in  Hawke  v.  Duna 
to  be  wrong  in  law.  The  question  is,  what  waa 
the  defendant's  userP  In  order  to  be  the  user 
aimed  at  by  the  Act  it  must  be  exclusive,  for 
otherwise  it  could  not  be  user  as  a  house,  room, 
or  office.  The  distinction  is  between  an  open 
market-place  and  a  shop.  The  user  of  a  place  by 
a  trespasser  might  be  exclusive,  and  therefore 
within  the  mischief  of  the  statute ;  but  in  this 
case  there  was  no  evidence  that  the  defendant's 
user  was  exclusive.  He  could  not  have  been  oon- 
victed  under  the  statute  for  betting  in  the  street, 
for  he  could  not  use  a  street  as  a  "  place,"  neither 
can  he  be  convicted  because  he  used  this  passage 
as  he  did. 
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Atquith,  Q.G.  and  Felix  Fodmer,  for  the  Grown, 
were  not  called  upon. 

Lord  Russell,  G.J. — ^We  are  in  effect  asked  to 
say  whether  the  verdict  found  by  the  jury  was 
properly  found  by  them  on  the  eyidence  which 
was  before  them.  It  would  have  been  better  if 
the  learned  recorder  had  directed  the  jury  as  to 
what  is  in  law  a  place,  and  then  left  it  to  tnem  to 
say  whether  or  not  the  defendant  used  it.  I  do 
not  stop  to  express  an  opinion  as  to  whether  or  not 
the  decision  of  the  Gourt  of  Appeal  in  Powell  v. 
Kempton  Park  Bacecourae  Company  is  an  authority 
with  which  this  court  is  bound  to  conform.  Being, 
however,  a  decision  of  the  Gourt  of  Appeal,  it  is  a 
decision  which  must  be  treated  with  respect.  But 
it  does  Bot  conclude  us  in  deciding  this  case,  and 
for  my  own  part  I  think  it  would  be  a  matter  of 
very  great  regret,  and  in  the  highest  degree  detri- 
mental to  the  public  interest,  if  that  were  to  be 
the  result  of  that  decision.  The  facte  in  that  case 
were,  that  there  was  on  a  racecourse  an  incloeure 
of  considerable  dimensions,  from  which  people 
could  see  the  races.  That  inclosure  was  open  to 
all  who  had  paid  the  requisite  entrance-money. 
To  that  inclosure  repaired  certain  persons  known 
as  "  book-makers,"  who  resorted  thereto  for  the 
pm-pose  of  betting,  bringing  with  them  their 
betting-books.  Other  people  went  to  the  indo- 
aure  to  bet  with  them ;  but  there  were  also  in  the 
inclosure  people  who  did  not  bet,  and  no  provision 
was  made  for  betting.  I  turn  to  the  facts  of 
this  case.  The  place  was  a  gateway,  14  to  16 
feet  wide  and  29  feet  long,  open  to  the  street  at 
one  end  and  to  a  yard  at  the  other.  The  defen- 
dant habitually  resorted  to  this  place.  He  went 
there  for  the  purpose  of  betting,  and  betting  of 
the  worst  description,  mere  gambling  without  any 
element  of  sport,  lying  in  wait  .for  any  person 
who  might  be  induced  to  bet  with  him.  It  is 
obvious  that  this  can  be  a  place ;  it  was  covered 
OTer  head  and  at  each  side,  though  it  was  open 
at  the  ends.  Structurally  it  is  capable  of  being  a 
place ;  unquestionably  it  was  used,  and  the  defen- 
dant was  known  to  resort  there,  holding  his  book 
against  all  comers.  It  is  not  in  the  public  inte- 
rest, it  is  a  public  evil,  that  the  ambiguity  which 
snrrounds  tne  Question  should  exist.  It  is  im^s- 
sihle  to  reconcile  all  the  cases,  and,  in  my  opinion, 
there  is  an  urgent  need  of  legislation  to  put  an 
end  to  all  uncertaiiity.  Betting  on  racecourses  is 
not  the  worst  form  of  betting ;  but  the  whole 
matter  may  be  dealt  with  in  a  manner  which  will 
pnt  an  end  to  this  evil. 

Hawkins,  J. — I  ap^ree.  I  remain  absolutely 
onchanged  in  the  opinion  which  I  expressed  in 
Sawke  v.  Dunn  (ubi  sup.),  I  speak  with  respect 
of  the  decision  of  the  Gourt  oi  Appeal  in  Powell 
^.  Kempton  Park  Racecourse  Company ;  but  the 
circumstances  of  that  case  were  peculiar.  I  cannot 
see  how  it  is  possible  to  reconcile  the  various 
decisions,  and  such  legislation  as  will  put  an  end 
to  these  unseemly  differences  is  necessary. 

Wills,  J. — I  am  of  the  same  opinion.  In  this 
case  there  is  just  that  combination  of  circum- 
Btanoes  which  is  necessary  to  support  a  conviction 
for  this  offence.  It  is  not  necessary  that  the  place 
should  be  inclosed.  The  use  which  was  made  of 
it  was  identical  with  that  which  the  man  would 
have  made  of  it  if  he  had  it  boxed  in  and  pla- 
carded. I  am  not  prepared  to  say  that  we  are  not  I 
bound  by  the  decision  in  the  Kempton  Park  case ;  1 


but  I  regret  the  circumstances  under  which  that 
case  was  brought  to  the  Gourt  of  Appeal.  Both 
parties  were  anxious  to  get  rid  of  the  decision  in 
Mawke  v.  Dunn,  It  was  argued  in  that  case  that 
the  mischief  aimed  at  by  the  Act  was  a  new  kind 
of  betting  mentioned  in  the  preamble,  and  in 
order  to  get  rid  of  the  decision  both  parties 
agreed  to  a  statement  that  the  particular  kind  of 
betting  practised  on  the  Kempton  Park  race- 
course was  a  form  of  betting  which  had  existed 
since  the  beginning  of  the  century.  That  was  a 
coUusive  statemenC  and  I  think  that  it  is  most 
unfortunate  that  the  case  should  have  come  before 
the  Gourt  of  Appeal,  and  that  a  decision  should 
have  been  given  on  it.  I  agree  that  there  is  an 
urgent  need  of  legislation  on  the  subject.  It  is 
a  scandal  that  the  leading  authorities  should 
make  it  so  difficult  for  the  tribunals  which  have 
to  decide  these  questions  to  ascertain  the  law. 

Kennedy,  J. — I  agree  as  to  the  correctness  of 
the  conviction  in  this  case. 

RiDLBT,  J. — I  concur. 

Solicitors:  for  the  Grown,  W,  Ward,  Leeds; 
for  the  defendant.  A,  J.  Child,  Leeds. 


Sviptm  Cmrrt  oi  |ttJttfatttre. 


COURT   OF   APPEAL 


April  19  and  20, 1898. 
(Before  Smith,  Ghittt,  and  Williams,  L.JJ.) 

The  Royal  Gollegb  of  Mxtbic  v.  The 
Pabishes  of  St.  Maboabet*s  and  St. 
John's,  Westminstbb.  (a) 

APPEAL  from  the  QXTEEN'B  BENCH  DIVISION. 

Poor  rate — Exemption — Society  instituted/or pw- 
poses  of  the  fine  arts  exclusively — Scientific 
Societies  Act  1843  (6  A  7  Vict,  o,  36),  s,  1. 

The  Boyal  College  of  Music  was  incorporated  by 
charter  for  the  purposes  of  the  advancement  of 
the  art  of  music  by  means  of  a  central  ieachina 
and  examining  body  and  of  rewarding  with 
degrees  and  otherwise  persons  worthy  of  such 
distinction,  and  of  the  promotion  and  super- 
vision of  such  musical  education,  in  schools 
and  elsewhere,  as  might  be  thought  most  con- 
ducive to  the  cultivation  and  dissemination 
of  the  art  of  music,  and  generally  of  the 
encoura,gement  and  promotion  of  the  cultiva- 
tion of  music  as  an  art. 

The  college  was  partly  supported  by  voluntary 
contribuMons,  but  more  than  half  its  income  was 
derived  from  fees  paid  by  pupils.  Some 
members  of  the  college  were  paid  out  of  its 
funds  for  their  services  as  teachers.  The  laws 
of  the  college  prohibited  any  dividend,  gift, 
division,  or  bonus  in  money  being  m^ade  to  or 
between  the  members. 

Held  (affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  tne  college  was  entitled  to  exempt 
tion  from  rates,  under  sect,  1  of  the  Sdentijic 
Societies  Act  1845,  it  being  a  society  instituted 
"for  the  purposes  of  the  fine  arts  exclusively," 
within  the  meaning  of  the  section,  and  making 

(a)  Baportedby  J.  H.  Willlimb,  Eaq.,  BAirlater-atLaw. 
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no  dividend,  gift,  division,  or  bonus  in  money, 
to  or  between  its  members,  within  the  meaning 
of  the  section. 

This  was  an  appeal  by  the  vestry  from  an  order 
of  a  divisional  coort  (Hawkins  and  Channell,  JJ.) 
upon  a  speoial  case  stated  upon  an  app^  to 
quarter  sessions. 

The  Royal  College  of  Music  was  incorporated 
by  a  Royal  charter  in  1883.  Two  amendments 
of  the  charter  were  made  in  1884  and  1896 
respectively.  Regulations  were  made  under  the 
charter. 

The  college  and  its  affairs  were  mi^naged  and 
carried  on  wholly  in  accordance  with,  and  for 
the  purposes  of  the  charter,  and  wholly  in  accor- 
dance with  the  regulations. 

The  charter  recited  that  it  was  granted  as  Her 
Majesty  was  desirous  of  promoting  the  advance- 
ment of  the  art  of  music  by  the  establishment  of 
the  college. 

The  material  provisions  of  the  charter  were  as 
follows : 

The  pnrpoBee  for  whioh  the  oorpoiaiioii  is  founded  are, 
first,  the  advanoement  of  the  art  of  miuio  by  means  of  a 
cenizal  teaching  and  eTaTnining  body,  charged  with  the 
duty  of  providing  mnaioal  instniotion  of  the  highest 
olaas,  and  of  rewarding,  with  aoademioal  degrees  and 
certifioateB  of  proficiency  and  otherwise,  persons  (whether 
educated  or  not  at  the  college)  who,  on  examination,  may 
prove  themselves  worthy  of  snoh  distinctions  and  evi- 
dences of  attainment ;  and,  secondly,  the  promotion  and 
BQpervision  of  snch  musical  instmotion,  in  schools  and 
elsewhere,  as  may  be  thought  most  conducive  to  the  cul- 
tivation and  dissemination  of  the  art  of  music  in  the 
United  Kingdom ;  and,  lastiy,  generally  the  encourage- 
ment and  promotion  of  the  cultivation  of  music  as  an  art 
throughout  our  dominions. 

As  to  pupils.  The  pupUs  shall  consist  of  scholars, 
exhibitioners,  and  students.  The  scholars  and  exhibi- 
tioners shall  be  pupils  who  have  attained  scholarships 
and  exhibitions  entitling  them,  wholly  or  partially,  to  the 
privileges  of  gratuitous  education  and  maintenance,  or 
one  of  such  privileges,  or  to  some  description  of  aid  in 
their  education.  The  students  shall  be  pupils  who  have 
obtained  neither  scholarships  nor  exhibitions. 

The  Boyal  College  of  Music  shall  not  make  any  divi- 
dend, gift,  division,  or  bonus  in  money,  unto  or  between 
any  of  its  members. 

No  graduate  of  the  Boyal  College  of  Music  competing 
for,  entitied  to,  or  holding  a  fellowship  from,  or  in  the 
gift  of,  the  corporation,  shall  while  he  is  competing  for, 
or  entitied  to,  or  holds  such  fellowship,  be  a  member  of 
the  corporation. 

The  council  may  provide  homes  and  boarding-houses 
for  the  pupils  of  the  college. 

The  council  may  enter  into  any  engagements  with  the 
Government  respecting  musical  instruction  in  elementary 
or  other  Gfovemment  schodLs,  including  the  inspection  of 
Bcboolfl,  the  conduct  of  examinations,  the  providing 
wholly  or  partially  for  the  supply  or  education  of  musical 
teachers. 

The  regulations  provided  that 

The  buildings  of  the  college  shall  be  used  exclusively 
for  the  transaction  of  its  business,  and  the  carrying  into  ^ 
effect  the  purposes  of  the  charter,  and  the  amendments 
thereof. 

The  college  held  a  lease  of  the  ground  upon 
which  its  buildings  were  erected  for  a  long  term 
at  a  nominal  rent,  and  it  was  expressly  stipulated 
in  the  lease  that  such  buildings  should  be  used 
for  the  purposes  of  the  charter  and  for  no  other 
purposes  whatsoever.  I 


The  buildings  were  occupied  wholly  and  exda- 
sively  by  the  college,  and  solely  for  the  trans- 
action 01  its  business,  and  forcanying  into  effect 
the  purposes  of  the  coUc^  as  umited  by  the 
charter  and  regulations.  The  ooUege  carried  oat 
no  purpose  other  than  those  deiined  in  the 
charter. 

The  college  was  supported  in  part  by  annual 
voluntary  contributions.  More  than  half  the 
income  of  the  college  was  derived  from  the  fees 
from  pupils  and  candidates.  The  fees  were  in- 
sufiicient  to  defray  the  expenses  of  tuition,  and 
the  teaching  was  not  carried  on  at  a  profit 

The  college  did  not  train  either  teachers,  or 
professional  musicians,  or  singers,  as  such,  having 
no  course  of  instruction  arranged  with  that  view, 
but  taught  the  sci^'uce  and  art  of  music  in  aU  its 
branches  to  all  its  pupils  alike,  and  imparted  the 
same  courses  of  musical  instruction  to  all. 

Some  members  of  the  college  received  paym^t 
for  their  services  as  teachers  out  of  the  funds  of 
the  college. 

The  buildings  occupied  by  the  ooU^^  were 
assessed  to  the  poor  rate  and  other  rates  by  the 
united  vestry  of  the  parishes  of  St.  Margaret  and 
St.  John  the  Evangelist,  Westminster. 

The  Royal  College  of  Music  claimed  exemp- 
tion from  the  rates  under  the  Scientific  Sodetiee 
Act  1843. 

The  Scientific  Sodetiea  Act  1843  (6  Ic  7  Yict 
c.  36)  provides : 

Sect.  1.  From  and  after  the  first  day  of  October  odb 
thousand  eight  hundred  and  forty-three,  no  penon  or 
persons  shall  be  assessed  or  rated,  or  liable  to  be 
assseaaed  or  rated,  or  liable  to  pay,  to  any  comityi 
borough,  parochial,  or  other  local  rates  or  cesses,  in 
respect  of  any  land,  houses,  or  buildings,  or  parts  of 
houses  or  buildings,  belonging  to  any  society  instituted 
for  purposes  of  science,  literature,  or  the  fine  arts  exdn- 
tively,  either  as  tenant  or  as  owner,  and  ooenpied  by  il 
for  the  transaction  of  its  business,  and  for  eanying 
into  eifeot  its  purposes,  provided  that  such  sooiefy 
shall  be  supported  wholly  or  in  part  by  aaniuJ 
voluntary  contributions,  and  shall  not,  and  by  its  lava 
may  not,  make  any  dividend,  gift,  division,  or  bonus  in 
money  unto  or  between  any  of  its  members,  and  pro- 
vided also  that  such  society  shall  obtain  the  certificate 
of  the  barriater-at-law  or  Lord  Advocate  as  hereinafter 
mentioned. 

Upon  an  appeal  by  the  Royal  College  of  Music 
a  special  case  was  stated  by  the  quarter  sessicms 
for  the  opinion  of  the  court. 

The  Divisional  Court  (Hawkins  and  Channell, 
JJ.)  held  that  the  Royal  College  of  Music  was 
entitled  to  exemption  (77  L.  T.  Rep.  627). 

The  United  Yestry  appealed. 

Bosanqyst,  Q.C.  and  JB.  Cunningham  Olen  for 
the  appellants. — The  college  is  not  entitled  to  the 
exemption  given  by  sect.  1  of  the  Scientific 
Societies  Act  1843.  It  is  not  a  society  instituted 
for  purposes  of  "  the  fine  arts  exclusively."  The 
main  and  direct  object  of  the  society  is  ednoation* 
and  not  the  advancement  of  music  as  a  fine  art 
among  people  generally.  It  exists  and  works  for 
the  benefit  of  its  pupils  who  are  educated  at  the 
college.  If.  one  of  the  main  and  direct  objecta 
is  education,  then  the  society  is  not  entitled  to  the 
exemption : 

Beg.  V.  Pocock,  7  L.  T.  Bep.  O.  S.  64 ;  8  Q.  B.  729; 
Beg,  V.  The  Institution  of  CivU  Sngineen,  42  h.  T. 
Bep.  145 ;  5  Q.  B.  Div.  48 ; 
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8eott  Y.  8t.  Martin* s-in-the-Fields  OverBeers,  5E,A 

B.  558 ;  25  L.  J.  42,  M.  C. ; 
Beg  T.  Brandt,  16  Q.  B.  462 ; 
Reg.  T.  Mancheeter  Overseers,  16  Q.  B.  449. 

The  case  of  Reg.  v.  Inatitute  of  Civil  Engineers 
(ubi  sup.)  has  not  been  oyerroled  by  the  decision 
in  The  Commissioners  of  Inland  Revenue  v. 
Forrest  (63  L.  T.  Rep.  36 ;  15  App.  Gas.  334),  as 
was  assumed  by  the  Bivisional  Gonrt.  [Smith, 
L J.  referred  to  Savoy  Overseers  v.  Art  union  of 
London  (74  L.  T.  Rep.  497 ;  (1896)  A.  G.  296).] 
Some  of  the  members  of  the  society  are  members 
of  the  teaching  staff  and  receive  payment  out  of 
the  funds  of  the  society.  The  society,  therefore, 
does  make  a  '*  dividend,  gift,  division,  or  bonus  in 
money  to  or  between  some  of  its  members" 
within  the  meaning  of  the  proviso  to  the  section, 
and  is  not  entitled  to  the  exemption.  Further, 
.  the  ooUese  p^ves  fellowships  to  members,  in 
respect  of  which  payments  are  made,  and  the  pro- 
vision that  persons  getting  fellowships  shall  cease 
to  be  members  does  not  take  the  case  out  of  the 
proviso. 

Danehwerts,  and  A.  Neilson,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Smith,  L.J. — This  is  an  appeal  from  the  decision 
of  a  divisional  court,  consisting  of  Hawkins  and 
Channell,  JJ.,  upon  a  special  case  stated  on  an 
appeal  to  Quarter  sessions.  The  Divisional  Gourt 
held  that,  oy  reason  of  the  provisions  of  sect.  1  of 
the  Scientific  Societies  Act  1843  (6  &  7  Vict.  c.  36), 
the  Royal  GoUege  of  Music  was  not  liable  to  rates. 
In  my  opinion,  &e  court  below  came  to  a  right 
conclusion.  Now,  with  regard  to  sect.  1,  I  will 
again  deal  with  it  in  the  same  way  as  I  did  in  the 
case  of  Art  Union  of  London  v.  Savoy  Overseers 
(71  L.  T.  Rep.  40 ;  (1894)  2  Q.  B.  609),  where  I 
said :  **  Upon  reading  sect.  1  of  the  Act  of  1843 
(6^7  '^ct.  c.  36)  it  is  obvious  that,  to  bring 
a  society  within  the  exemption  contained  therein, 
it  must  be :  firstly,  a  society  instituted  for  the 
poipose  of  science,  literature,  or  the  fine  arts 
excmsively ;  secondly,  a  society  which  is  supported 
wholly  or  in  part  by  annual  voluntary  contribu- 
tions ;  thirdly,  a  society  which  shall  not,  and  by 
its  bje-laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money  unto  or  between  any 
of  its  members ;  and,  fourthly,  a  society  which 
shall  have  obtained  the  prescribed  certificate  of  a 
hamster  or  the  Lord  Advocate.  If  either  of  these 
requisites  is  wanting,  the  society  is  not  exempt 
from  being  rated  for  the  tenements  it  possesses. 
In  my  ju^ment,  each  of  these  heads  is  distinct 
and  must  be  treated  separately."  I  still  think 
that  to  be  an  accurate  summary  of  the  provi- 
sions of  sQct.  1  of  the  Act.  What,  then,  is  the 
point  raised  in  the  present  case  P  It  is  not  the 
same  point  as  that  which  was  raised  in  Art  Union 
<{f  London  v.  Savoy  Overseers  {ubi  stmj,  which 
was  as  to  the  volimtary  contributions.  The  point 
nused  here  is,  that  the  society  is  not  instituted 
for  the  purposes  of  the  fine  arte  exclusively.  That 
hrings  us  to  the  consideration  of  the  charter  of 
the  society.  The  facts  are  all  accurately  and  fully 
«lated  in  the  judgment  of  Hawkins,  J.  in  the  court 
Uow.  It  seems  to  me  that  the  true  inference  to 
he  drawn  from  the  provisions  of  the  charter  and 
from  the  facts  stated  in  the  special  case  is,  that 
^  society  is  a  society  instituted  for  purposes  of 
the  fine  uts  exclusively  within  the  meaning  of 
^ect  1  of  the  Act.    The  point  has  been  raised, 
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and  stront^ly  argued,  that  one  of  the  main 
purposes  of  the  society  is  the  education  of  persons 
in  musio ;  that,  however,  is  only  a  means  to  an 
end,  viz.,  the  purposes  of  the  fine  arts  exclusively. 
Looking  at  the  charter,  the  first  purpose  men- 
tioned is  the  advancement  of  the  art  of  music 
by  means  of  a  central  teaching  and  examin- 
ing body,  charged  with  the  duty  of  providing 
musical  instruction  of  the  highest  class.  That 
kind  of  instruction  is,  therefore,  clearly  within 
the  provisions  of  sect.  1.  The  charter  also  pro- 
vides for  the  giving  of  scholarships;  that  is,  I 
think,  for  the  purposes  of  music  as  a  fine  art 
exclusively.  I  will  also  read  another  clause  of 
the  charter :  "  Secondly,  the  promotion  and  super- 
vision of  such  musical  instruction,  in  schools  and 
elsewhere,  as  may  be  thought  most  conducive  to 
the  cultivation  and  dissemination  of  the  art  of 
music  in  the  United  Kingdom."  It  is,  in  my 
opinion,  plain  what  are  the  purposes  of  the  RoyaJ 
Gollege  of  Music,   and  that   they  are  for  the 

Purposes  of  the  fine  art  of  music  exclusively, 
'hen  what  is  the  meaning  of  sect.  1  of  the  Act, 
when  it  says,  "  society  instituted  for  purposes  of 
science,  literature,  or  the  fine  arts  exclusively  "  P 
Some  words  must  be  there  read  in  to  make  the 
words  intelligible.  They  must  mean  for  the  pur- 
pose of  advancing,  or  disseminating  a  knowledge 
of,  the  fine  arts.  How  is  that  to  be  done  P  One 
way  of  doing  that  is  by  teaching,  as  a  means  to 
an  end.  It  does  not  make  the  object  of  the 
society  any  the  less  for  the  purposes  of  the  fine 
art  of  music  exclusively  because  one  of  its  means 
of  disseminating  the  art  is  by  teaching.  It  is 
said  that  there  is  a  clause  in  the  charter  which  is 
outside  that  object,  which  provides  for  instruction 
in  schools  and  the  supply  of  teachers ;  but  that 
is  for  the  purpose  of  disseminating  the  art  of 
music  throughout  the  dominions ;  it  is  a  means  to 
the  end,  and  does  not  show  that  the  society  is 
not  instituted  for  the  purposes  of  the  ^e  arte 
exclusively.  Therefore,  upon  the  main  point,  I 
agree  with  the  judgment  of  the  Divisional  Gourt. 
Then,  another  point  has  been  raised,  that  the 
Royal  Gollege  of  Music  is  not  within  the  exemp- 
tion conferred  by  sect.  1  of  the  Act,  because  it 
makes  a  "dividend,  gift,  division,  or  bonus  in 
money  unto  or  between  its  members.*'  Let  us 
then  consider  that  part  of  the  enactment,  and 
see  what  is  its  meaning.  The  appellants  contend 
that  those  words  include  any  payments  to  mem- 
bers. In  my  opinion  that  is  not  so.  Those  words 
do  not  include  payments  made  to  members  for 
services  rendered  as  teachers  in  advancing  the 
objects  of  the  society.  Those  words  mean  money 
given,  not  as  payment  for  services,  but  by  way  of 
distribution  of  the  funds  of  the  society,  llien 
it  is  said  that  some  of  the  graduates  receive 
benefits  out  of  the  funds  by  way  of  fellowships. 
The  amended  provisions  adopted  in  1896,  which 
are  a  part  of  the  charter,  provide  that  the  Royal 
Gollege  of  Music  shall  not  make  any  dividend, 
gift,  division,  or  bonus  in  money,' unto  or  between 
any  of  its  members,  and  that  no  graduate  com- 
peting for,  entitled  to,  or  holding  a  fellowship 
irom  or  in  the  gift  of  the  society,  shall  while  he 
is  competing  for,  or  entitled  to,  or  holds  such 
fellowship,  be  a  member  of  the  society.  That 
answers  the  argument  as  to  the  society  making  a 
dividend,  gift,  &c.,  to  its  members.  It  is  clear 
from  the  provisions  of  the  charter  that  no  such 
dividend,  gift,  &c.  can  be  made.    The  appeal  fails 
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upon  all  the  points  which  have  been 
mnst  be  dismissed. 


,  and 


Ghittt,  L.J. — I  am  of  the  same  opinion,  and 
have  very  little  to  add.  I  consider  that  the 
Royal  College  of  Masic  complies  with  all  the 
requirements  of  sect.  1  of  the  Scientific  Societiee 
Act  1843,  and  is  entitled  to  the  exemption  con- 
ferred by  that  section.  The  requin^ments  of  the 
section  in  respect  of  tbe  present  case  are :  (1)  that 
it  mnst  be  a  society  instituted  for  purposes  of  the 
fine  arts  exclusively,  that  is,  for  purposes  of  the 
art  of  music ;  (2)  the  society  must  be  supported 
wholly  or  in  part  by  annual  yoluntanr  contri- 
butions ;  and  (3)  it  shall  not,  and  by  its  laws  may 
not,  make  any  dividend,  gift,  division,  or  bonus 
in  money,  unto  or  between  any  of  its  members.  I 
asked  in  vain  what  a  society  of  this  kind  could  do 
so  as  to  be  useful  for  its  purpose.  The  appellants 
could  not  say.  Tbe  charter  is  plain  and  explicit ; 
all  its  purposes  are  for  the  advancement  of  the 
fine  art  of  music.  It  is  vain,  in  my  opinion,  to 
urge  that  certain  things  are  done  which  are  incon- 
sistent with  that  mam  object ;  they  are,  in  fact, 
oeortain  subsidiary  things  which  are  idl  means 
towards  attaining  the  main  end  of  the  society. 
The  fact  that  the  teachers  are  paid,  and  that  tiiey 
may  be  members  of  the  society,  does  not  bring 
the  case  within  the  prohibition  in  the  thira 
condition  prescribed  by  sect.  1.  The  pajrments 
are  made  for  services  rendered,  and  not  to  persons 
as  members  of  the  society.  The  conshnction 
which  the  appellants  seek  to  place  upon  the  words 
"  dividend,  giffc»  division,  or  bonus  in  money,  &c.," 
is,  in  my  opinion,  wholly  inadmissible.  Their 
contention  is,  that  the  proper  construction  of 
those  words  is  that  any  payment  by  the  society 
to  any  member  will  put  ihe  society  outside  the 
exemption.  In  the  present  case  there  is  notany 
division  of  profits,  or  any  provisions  which  tend 
to  the  personal  advanta^  or  pleasure  of  the 
members.  The  main  object  of  the  society  is 
exclusively  the  advancement  of  the  art  of  music, 
and  there  are  no  subsidiarjr  purposes  which  are 
inconsistent  with  that  main  object.  I  agree 
that  the  appeal  fails  and  must  be  dismissed. 

Williams.  L.J.-I  agwe.    ^^p^a^i^^ 

Solicitor  for  the  appellants,  Oates. 
Solicitor  for  the  respondents,  H,  T,  Boodle, 


Tuesday,  April  26,  1898. 

(Before  Smith  and  Chitty,  L.JJ.) 

LoDGB  (app.)  V.  Thb  Mayor,  Aldebmbn,  and 

BUBGBSSBS  OF  THB   BOBOUGH   OF   HUDDBBS- 

FIBLD  (reaps.),  (a) 

APPBAL    FBOM    THB    QUBBK'S    BBNCH    DIVISION. 

Practice  —  Appeal  —  Case  stated  under  Baines*s 
Act— The  Quarter  Sessions  Act  1849  (12  &  13 
Vict  c.  45),  8.  11— Judicature  Act  1873  (36  &  37 
Vict.  c.  66),  s.  19. 

An  appeal  lies  to  the  Court  of  Appeal  from  a  deci- 
sion of  the  Divisional  Court  upon  a  special  case 
stated  under  sect.  11  of  the  Quarter  Sessions  Act 
1849  (12  &  13  Vict.  c.  45),  and  this  right  of 
appeal  is  not  affected  by  judgment  being  entered 
v/nder  that  section,  at  quarter  sessions,  in  a^^c&r- 
dance  with  the  decision  of  tlie  Divisional  Court. 

(a)  Beported  by  E.  Manlkt  Smith,  Esq..  Barri8ter-&t-Law. 


The  Gorporati<Hi  of  Peterborough  v.  The  Over- 
seers of  Wilsthorpe  (50  L.  T.  B^.  189 ,-  12  Q.  B. 
Div.  1)  and  The  uuardians  of  Holbom  Unioii  v. 
The  Guardians  of  Ghertsej  Union  (53  L.  T. 
Eep.  656 ;  15  Q.  B.  Div.  7e)foUawed. 

This  was  an  appBal  against  a  judgment  of  the 
Queen's  Bench  Division  (Lord  Euseell,  CJ.  and 
Mathew,  J.)  upon  a  special  case  stated  under  the 
Quarter  Sessions  Act  1849,  which  is  reported  amie, 
p.  473 ;  and  78  L.  T.  Bep.  442. 

By  the  Quarter  Sessions  Act  1849  (12  &  IB 
Yiot.  c.  45)  it  is  provided  as  follows : 

Sect.  11.  At  any  time  after  notioe  given  of  apped  to 
any  oonrt  of  general  or  qnarter  aesmaoB  of  the  peMa 
againat  any  judgment  order,  rate,  or  other  matter 
(exoept  an  order  in  bastardy  .  .  .)  for  whiohtiie 
remedy  ia  by  aooh  appeal,  it  ehiil  be  lawful  for  the  partiM 
byoonaent  and  by  order  of  any  judge  of  one  of  tiie 
saperior  ooorts  of  oommoQ  law  at  Westminater,  to 
state  the  faote  of  the  oaae  in  the  form  of  a  speoial  one 
for  the  opinion  of  aaoh  anperior  oonrt,  and  to  agree  that 
a  judgment  in  oonf ormitj  with  the  deoiaion  of  neli 
oourt,  and  for  suoh  ooeta  as  anoh  oourt  shall  adjudge, 
may  be  entered  on  motion  by  either  party  at  tbeaeMioBi 
next  or  next  but  one,  after  such  deoiaion  ahall  have  been 
given ;  and  suoh  judgment  ahal)  and  may  be  enfeeied 
aooordingly  and  shall  be  of  the  same  effect  in  all  reqieeti 
as  if  the  same  had  been  given  by  the  oourt  of  general  or 
quarter  aeesiona  upon  an  appeal  duly  entered  and  oon- 
tinned. 

Upon  Friday,  the  Ist  April,  the  special  case  was 
heara  before  tne  Queen's  3ench  Division  and  the 
Court  (Lord  Bussell,  O.J.  and  Mathew,  J.)  were  of 
opinion  that  judgment  ought  to  *be  entered  for 
the  appellant.  The  case  is  reported  ante,  p.  473 ; 
and  78  L.  T.  Bep.  422. 

The  next  day,  the  2nd  April,  the  respondents 
g^ve  notice  of  appeal,  and  the  appeal  was  set  down. 

On  Monday  the  4th  April,  at  the  Court  of 
Quarter  Sessions  for  the  West  Biding  of  the  oonnty 
of  York,  the  appellant  moved  that  judgment 
should  be  entered  upon  the  appeal  there  pending 
in  accordance  with  the  judgment  of  the  Queen's 
Bench  Division  upon  the  special  case,  and  judg- 
ment was  thereupon  enterecL 

On  the  26th  April  the  respondent's  appeal 
against  the  judgment  of  the  Queen's  Batch 
Division  came  on  for  hearing  in  the  Court  of 
Appeal 

Tindal  Atkinson,  Q.C.  (Wav^  with  him)  for 
the  appellant  raised  a  preliminary  obiection  to 
the  appeal.  No  appeal  lies  from  the  judgment  of 
the  Queen's  Bcmcn  Division.  The  Act  only  pro- 
vides for  the  opinion  of  one  of  the  Superior  Ooorts 
at  Westminster  being  given,  and  enacts  that  the 
judgpnent  of  that  court "  shall  be  entered  "  at  the 
Court  of  Quarter  Sessions.  The  quarter  sessions 
had  no  option  but  to  enter  judgment  as  they  ha?e 
done,  and  thev  have  no  power  to  enter  a  judg- 
ment of  the  dourt  of  Appeal.  No  appeal  laj» 
before  the  Judicature  Act,  to  the  Ezcheqner 
Chamber  from  a  decision  of  one  of  the  Superior 
Courts  at  Westminster  upon  a  case  stated  under 
this  section.  It  is  true  that  in  two  cases  it  has 
been  held  that  there  is  an  appeal  to  this  oonrt 
from  a  judgment  of  the  Queen  s  Bench  Division 
upon  a  case  stated  under  sect.  11 : 

The  Corporation  of  Peterborough  v.  The  Overteert  of 
WxUtharpe,  50  L.  T.  Bep.  189  ;  12  Q.  B.  Div.  1 ; 

The  Quardiana  of  Bolbom  Union  v.  The  Ovardiani 
of  CherUey  Union,  53  L.  T.  Bep.  656 ;  12  Q.  B. 
DiT.  76. 
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But  those  caaee  are  distmgaishable.  Jadgment 
had  not  been  entered  at  quaortec  sessions  in  those 
eases  as  it  has  been  in  the  present  case.  There  is 
no  means  of  setting  aside  the  judgment  that  has 
been  entered,  except  hj  showing  uiat  it  is  wrong 
on  the  face  of  it.  Neither  tms  court  nor  the 
Court  of  Quarter  Sessions  can  set  aside  that 
judgment.  Further,  the  two  cases  referred  to 
were  wrongly  decided.  Under  sect.  19  of  the 
Judicature  Act  1873,  this  court  can  only  hear 
wpeals  from  any  "judgment  or  order'*  of  the 
High  Court.  A  decision  of  the  High  Court  upon 
a  special  case  stated  under  sect.  11  of  12  &  13 
Yict  c.  45,  is  not  a  judgment  or  order :  " 

The  Overseen  of  WaUaU  v.  The  London  and  North- 
Weetem  Raihoay  Company^  39  L.  T.  Bep.  453 ; 
4  App.  Gas.  30. 

See  especially  in  that  case  the  judgment  of  Lord 
Penzance.    This  case  was  not  cited  in 

The  Corporation  of  Peterborough  y.  The  Overseers  of 
WHtthorpe  {vhi  sup.). 

A  "  decision  "  of  the  High  Court  upon  a  question 
submitted  to  it  under  sect  29  of  the  Local  Govern- 
ment Act  1888  has  been  held  not  to  be  a  "  judg- 
ment or  order,"  and  therefore  no  appeal  lies 
against  it  to  the  Court  of  Appeal : 

Em  parte  The  Cotmty  Council  of  Kent  and  The 
Council  of  the  Borottgh  of  Dover,  65  L.  T.  Bep. 
213 ;  (1891)  1  Q.  B.  725. 

Sir  B.  T.  Beid,  Q.O.  (Macmorran,  Q.C.  and 
Alexander  Glen  with  him)  for  the  respondents. — 
Apart  from  the  point  that  in  the  present  case 
judgment  has  been  entered  at  quarter  sessions, 
the  case  is  indistinguishable  from  the  two  cases 
cited  of 

The  Corporation  of  Peterborough  y.    The  Overseers 

of  WHsthorpe  {tit sup.); 
The  (htardians  of  Holborn  Union  y.  The  Chuar' 

dians  of  Chertsey  Union  {vhi  sup.). 

These  two  cases  have  been  followed  by  a  later  deci- 
sion of  the  Court  of  Appeal,  and  it  is  impossible 
for  this  court  now  to  overrule  them  : 

The  Dewsbury  and  Heckmondwike  Waterworks 
Board  r.  The  Assessment  Committee  of  Penistone 
Union,  2  Times  L.  Bep.  375. 

If  the  respondents  once  had  a  right  of  appeal 
here,  as  the  court  must  hold  according  to  the 
three  cases  just  mentioned,  how  can  their  right  be 
taken  away  by  the  entering  of  a  judgpuent  at 
quarter  sessions  P  11  that  judgment  was  wrongly 
entered  there  must  be  some  way  of  putting  the 
matter  right,  but  eyen  if  it  were  impossible  to 
get  rid  of  it,  it  could  not  affect  the  respondents' 
rif^ht  of  appealing  from  the  judgment  of  the 
Divisional  Court. 

SmTH,  L.J. — This  is  an  appeal  from  a  decision 
of  the  Queen's  Bench  Division  upon  a  special 
ease  stated  for  the  opinion  of  the  court  imder  sect. 
11  of  Baines's  Act  (12  &  13  Yict.  c.  45).  The 
Courts  consisting  of  Lord  Russell,  C.J.,  and 
Kathew,  J.,  adjudged  the  respondents  to  be  in 
the  wrong  upon  the  questions  raised,  whereupon 
the  appeflant  applied  to  the  Court  of  Quarter 
Sessions,  which  sat  three  da^s  after  the  judgpnent 
of  the  Queen's  Bench  Diyision  had  been  giyen, 
and  obtained  an  order  that  judgment  should  be 
stored  up  at  the  sessions  in  accordance  with  the 
o^nion  of  the  Lord  Chief  Justice  and  Mathew,  J. 
This  motion  for  judgment  at  the  sessions  on 
l^ehalf  of  the  appellant  was  made  with  knowledge 


that  the  respondents  were  apx)ealing  to  this 
court  from  the  judgment  of  the  Queen's  Bench 
Division.  The  appellant  now  objects  that  no 
appeal  will  lie  to  tnis  court  from  the  judgment  of 
the  Qoeen's  Bench  Diyision.  Our  attention  has 
been  called  to  three  cases  in  each  of  which  a 
similar  objection  was  raised  upon  an  appeal 
being  brought  to  this  court,  yiz..  The  Corporation 
of  Feterborough  y.  The  Overseers  of  Wtlsthorpe 
(rM  9itp),  decided  by  Brett,  M.B.  and  Bowen, 
L. J. ;  The  Ouardiana  of  the  Holborn  Union  y.  The 
Guardians  of  the  Chertsey  Union  {ubi  atfp.) 
decided  by  Brett,  M.B.,  Baggallay  and  Bowen, 
L. JJ.  ;  and  The  Dewabury  and  Heckmondwike 
Waterworks  y.  The  Assessment  Committee  of 
Penistone  Union  {ubi  sup.),  decided  by  Lindley 
and  Lopes,  L.J  J.  The  two  first-mentioned  cases 
decided  that  an  appeal  lies  to  the  Court  of 
Appeal  from  a  decision  of  the  Divisional  Court 
upon  a  case  stated  under  Baines's  Act,  and  in 
the  third  case  the  court  held  that  it  was  not 
competent  for  them  to  reyiew  the  two  earlier 
cases.  In  order  to  distinguish  those  three  cases 
from  the  present  one,  it  was  pointed  out  that  here 
the  appellant  has  had  judgment  entered  at  the 
sessions,  and  it  was  contended  that  there  was  no 
means  whereby  that  jadgment  could  be  got  rid  of 
if,  upon  hearing  the  appeal,  we  should  be  of 
opinion  that  the  decision  of  the  Divisional  Court 
was  wrong.  But  I  am  satisfied  that  if  we  were  to 
reyerse  the  judgment  of  the  court  below,  there 
must  be  some  way  in  which  matters  could  be  set 
right  in  the  Court  of  Quarter  Sessions  and  the 
order  of  this  court  enforced.  I  am  therefore  of 
opinion  that  we  haye  jurisdiction  to  hear  this 
appeal. 

Chitty,  L.J. — I  am  of  the  same  opinion.  This 
is  an  npp^  from  a  decision  of  the  Queen's 
Bench  Division  in  which  the  court  held,  upon  a 
special  case  stated  under  Baines's  Act,  that  judg- 
ment ousht  to  be  entered  at  quarter  sessions  for 
the  appellant.  Upon  the  question  whether  there 
is  an  appeal  to  this  court  from  the  decision  of  the 
Queen's  Bench  Division,  three  cases  decided  by 
i^e  Court  of  Appeal  haye  been  cited  which  show 
that  an  appeal  does  lie.  I  consider  that  those 
three  cases  are  binding  upon  us.  The  only  dis- 
tinction that  could  be  pointed  out  between  those 
three  cases  and  the  case  now  before  us  is  the  fact 
that  in  them  judgment  had  not  been  entered  up 
at  quarter  sessions,  as  it  has  been  here.  The 
appellant  applied  to  the  quarter  sessions  and 
succeeded  in  getting  judgment  entered  la  his 
fayour  after  he  knew  that  the  respondents  had 
entered  an  appeal  against  the  judgment  of  the 
Divisional  Court  It  was  contended  that  upon 
this  ground  we  ought  not  to  follow  the  three 
cases  that  I  haye  referred  to.  I  cannot  agree 
with  that  contention.  I  shall  say  nothing  as  to 
the  mode  in  which,  supposing  we  are  of  opinion 
that  the  judgment  of  the  Queen's  Bench  Diyision 
was  wrong,  uie  judgment  entered  at  the  quarter 
sessions  can  be  set  aside  and  the  matter  put 
right.  There  must  be  some  method  of  domg 
justice  in  such  a  case,  but  I  leaye  open  the  ques- 
tion as  to  how  it  should  be  done.    I  agree  that  we 


must  hear  the  appeal. 


Objection  overruled. 


The  Court  then  heard  the  appeal  and  dismissed 
it  upon  the  ground  that  the  case  had  not  been 
shown  to  have  been  brought  within  the  proyisiona 
of  sect.  43  of  the  local  Act. 
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Ot.  of  App.] 


Fell  v.  Thb  Otticial  Tbvstib  or  Chabitt  Laitds. 


[Ct.  of  App. 


Solioitors  for  the  appellant,  Ca/peUCure  and 
BM,  for  Ramsden^  Sytcea,  and  Ratiuden,  Hud- 
dersfield. 

Solicitors  for  the  respondents,  BiddeU,  Vaizey, 
and  Smith,  for  F,  C.  Lloyd,  Haddersfield. 


AprU  27,  28,  and  29,  1898. 

(Before  Likdlbt,  M.B.,  Bigbt  and 
Collins,  L.JJ.) 

Fbll  V,  The  Officlax  Tbubtee  of  Ghabity 

Lands,  (a) 

APPEAL  FBOM  THB  CHAHCEBY  DIYISIOH. 

ParUh  landB — Charitable  trust — FiUvre  income — 
Tovoer  of  ehwrehwardene  to  anticipate — Money 
borrowed  by  them  for  parieh  pwrpoeee — Claim  to 
be  indemnified — CharitahleTruete  Amendment 
Act  1855  (18  A  19  Vict  c.  124),  e,  29. 

During  the  years  1884  to  1889  the  churckwardene 
of  a  parish  were,  under  a  tmst  deed  dated  in 
1865,  and  in  accordance  with  previous  deeds  and 
immemorial  custom  of  the  parish,  during  their 
respective  terms  of  qfice,  trustees  for  the  admins 
isiration  of  the  funds  derived  from  the  parish 
estates.  By  the  deed  of  1865  those  estates  were 
conveyed  by  the  surviving  trustee  under  a 
former  trust  deed  to  certain  persons  upon  trust 
to  permit  the  churchwardens  for  the  txms  being 
to  receive  the  rents  and  profits  of  the  parish 
estates  for  su^h  charitable  uses,  intents,  arhd 
purposes  as  the  sams  had  been  usuaUy  di^vosed 
of  and  employed  by  the  parishioners  of  the 
parish,  whether  in  or  about  the  repairs  of  the 
church,  the  relief  of  the  poor  of  the  parish,  or 
any  other  thepuhlic  affairs  of  the  parish,  and  to 
and  for  no  other  use,  trust,  or  purpose  whatever. 
Between  1885  and  1888  sums  amounting  in  aU 
to  3000Z.  had  been  advanced  by  bankers  to  the 
parish  and  credited  to  the  churchwardens' 
account  in  the  books  of  the  bank.  The  m>oneys 
were  borrowed  and  expended  for  ordinary  parish 
purposes. 

In  1891,  by  a  scheme  established  under  the  City  of 
London  Parochial  Charities  Act  1883,  which 
incorporated  the  Charitable  Trusts  Acts  1853  to 
1867,  the  parish  estates  were  vested  in  the 
Official  Trustee  of  Charity  Lands,  and  were 
thenceforward  to  be  ad/ministered  by  the  trustees 
of  the  London  Parochial  Charities.  The  bankers 
brought  actions  against  the  chttrehwardens  to 
recover  the  moneys  advanced  as  aforesaid,  which 
actions  were  stilt  pending.  The  churchwardens 
accordingly  brought  an  action  against  the 
Official  Trustee  of  Charity  Lands  and  the 
trustees  of  the  London  Parochial  •  Charities 
claiming  to  be  indemnified  out  of  the  parish 
funds  in  respect  of  the  ad/oances. 

Held,  thai  the  churchwardens  were  merely  annual 
officers  and  not  a  corporation,  and  were  trustees 
only  of  the  rents  and  profits  of  the  parish  estates 
which  it  was  their  duty  to  receive  under  the  trust 
deed;  that,  having  regard  to  sect.  29  of  the 
Charitable  Trusts  Amendm^ent  Act  1855,  they 
could  not  themselves  have  created  any  mortgage 
or  charge  on  the  property  vfithout  the  consent  of 
the  Charity  Commissioners ;  and  that  therefore 
their  claim  to  he  indemnified  out  of  the  future 
income  of  the  charity  could  not  he  acceded  to. 

(a)  Beported  by  E.  A  So&ATOHLiT,  £tq.,  B«rrister-ftt-La«« . 


Decision  of  Bomer,  J,  affirmed,  but  on  diffsresi 
grounds. 

The  plaintiffs,  Robert  Fell,  James  Bowtey,  and 
ThomsA  Hemy  Ellis,  were  all  formerly  and  at 
different  dates  between  1884  and  1889  church- 
wardens of  the  parish  of  St.  Botolph  Without, 
Aldersg^te,  in  the  city  of  London,  and  as  sock 
were  trostees  of  that  parish  for  the  administra- 
tion, subject  to  the  jurisdiction  of  the  Chanty 
Commissioners  in  pursuance  of  the  Charitable 
Trusts  Acts,  of  the  estates  and  funds  of  the 
parish  under  a  deed  of  trust  dated  the  17th  Nor. 
1865. 

That  deed  was  made  between  the  surriTmi^ 
trustee  under  a  former  trust  deed  and  oertam 
other  persons  who  were  duly  appointed  to  be  the 
trustees  of  the  charity ;  and  by  the  same  deed 
the  estates  and  property  of  the  charity  were  duly 
Tested  in  them. 

Upon  tnut  that  they  and  the  snrriTon  or  luzriTcr 
of  them,  and  the  heirs  of  snoh  snrriYor,  their  aad  hii 
tmmgnn,  ahall  at  all  times  heraaftor  oonT^,  dtauM, 
lease,  and  diapoae  of  the  aaid  hereditamentaand  premiaet 
to  snoh  person  or  persona  and  in  each  manner  and  foam 
as  the  pariahionera  of  the  said  pariah  of  St.  Botdpk 
Withoat,  Alderagate,  assembled  in  Testry  in  order  to 
treat  and  order  the  bnaineaa  and  aflEaira  of  the  sud 
pariah  ahall  from  time  to  time  order,  direot,  and  appoiat, 
and  ahall  do  and  for  eyer  hereafter  permit  and  sofEer  tiie 
ohnrohwardena  for  the  time  being  of  the  goods,  diatteb, 
rent,  and  omamentB  of  the  chnroh  of  the  aaid  pariek  of 
St  Botolph  Withont,  Alderagate,  from  time  to  time  and 
at  all  timea  hereafter  to  reoeiTe  and  take  the  rentB, 
iaaaea,  and  profits  of  the  aame  hereditamenta  and  pre- 
miaea  aa  the  aame  ahall  from  time  to  time  arise,  grow 
due,  and  be  payable  aa  formerly  hath  been  used,  aad 
for  anoh  oharitable  uses,  intents,  and  porpoaea  aa  tiie 
aame  haye  been  vanally  diapoaed  of  and  employed  bj 
the  pariahionera  of  the  aaid  pariah,  whether  in  or  aboat 
the  repaira  of  the  aaid  ohnzoh,  tiie  relief  of  the  poor  of 
the  aame  pariah,  or  any  other  public  affaire  of  the  same 
paiiah,  and  to  and  for  no  other  oae,  trust  or  puipoM 
whaterer. 

The  defendant  the  Official  Trustee  of  Charity 
Lands  was  the  person  in  whom  the  parish  estates 
and  funds  were  now  yeeted,  and  the  other  defen- 
dante  the  trustees  of  the  London  Parochial  Chari- 
ties were  the  trustees  who  had  the  administering 
thereof. 

This  was  the  effect  of  (a)  the  City  of  London 
Parochial  Charities  Act  1883  (46  &  47  Yict  c.  36), 
which  came  into  force  on  the  20th  Auff .  1883,  and 
(b)  a  scheme  established  by  an  Oraer  of  Her 
Majesty  in  Council  dated  the  2drd  Feb.  1891, 
whereby  all  the  property  of  the  parish  of  St 
Botolph  (such  property  being  specihed  in  a  state- 
ment of  the  Charity  Commissioners,  dated  the 
1st  Oct.  1887)  was  Tested  in  the  first  defendant, 
to  be  administered  and  managed  by  the  other 
defendante,  subject  to  all  eqmties  affecting  the 
same* 

In  the  years  1885  to  1888,  the  income  of  the 
parish  estates  having  temporarily  fallen  below  the 
parish  expenditure,  the  London  and  Comity 
^banking  Company,  by  wa^  of  permitting  over- 
drafts,  credited  the  banians  account  of  ''the 
churchwardens  of  the  parish  of  St.  Botolph" 
with  the  following  sums  lent  by  such  bank,  riz. : 
The  16th  Oct.  1885, 10002. ;  the  28th  June  1886, 
5002. ;  the  16th  Aug.  1887,  500Z. ;  the  4th  March 
1888, 10002. ;  total  30002. 

As  security  for  10002.,  part  of  such  credits  of 
30002.,  there  were  in  fact  deposited  by  persons 
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other  than  the  plaintiffs  with  the  Banking  Com- 
pany by  war  of  equitable  mortgage  or  charge 
the  title  deeds  of  certain  charity  estates  belonging 
to  the  parish  of  St.  Botolph.  Such  deposit  by 
way  of  equitable  mortgage  or  charge  did  not 
comply  with  the  proTisions  of  sect.  29  of  the 
Charitable  Trusts  Act  1855,  which  in  efEeot  enacts 
that  eTery  mortgage  or  charge  of  charity  pro- 
perty is  unlawful  unless  it  be  approved  by  the 
Uharity  Commissioners  or  be  otherwise  autho- 
rised as  therein  mentioned. 

The  Banking  Company  had  given  up  such 
deeds  and  abandoned  sul  chai-ge  or  lien  thereon. 

There  was  now  doe  to  the  Banking  Company  in 
respect  of  the  above-mentioned  loans  the  sum  of 
2650{.  for  principal  and  a  further  sum  for  interest 
thereon  at  the  rate  of  5Z.  per  cent,  per  annum  from 
the  31st  Dec.  1891. 

The  Banking  Company  had  brought  four  actions 
against  the  pudntiffs  to  recover  the  balance  of 
j^incipal  and  interest  daimed  by  them  in  respect 
of  the  said  sums  of  money,  and  the  plaintiffs  iiad 
entered  appearances  to  these  actions  which  were 
still  pending. 

In  the  year  1890  the  Attorney- Greneral  brought 
an  action  against  the  Banking  Company  (amongst 
other  persons)  respecting  {inter  alia)  the  above- 
mentioned  sums. 

That  action  was,  after  beine  part  heard,  aban- 
doned by  the  Attomey-Greneru,  and  the  costs  of 
all  the  defendants  thereto  (other  than  the  Banking 
Company)  had  been  paid  by  the  defendants  in  the 
present  proceedings  under  an  order  of  the  court. 

The  Banking  Company  claimed  to  recover  their 
costs  of  that  action  from  the  plaintiffs. 

An  originating  summons  was  accordingly  taken 
out  by  the  chur^wardens,  they  having  previously 
obtained  a  certificate  of  the  Charity  Commis- 
sioners authorising  them  to  commence  legal  pro- 
ceedings, asking : 

1.  Whether  the  defendants  ouffht  not,  out  of 
the  parish  estates  and  funds  or  o&erwise,  to  pay 
and  discharge  the  claims  made  upon  the  plaintiffe 
respectively  by  the  Banking  Company  in  the  four 
actions. 

2.  That  the  defendants  might  be  directed  to 
pay  to  the  Banking  Company,  on  behalf  of  the 
plaintiffs  and  otherwise,  ail  moneys  properly  pay- 
able to  the  Banking  Company  in  respect  oi^the 
advances  and  interest  thereon  and  costs. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Romer,  J.  on  the 
4th  Nov.  1897,  when  the  following,  judgment  was 
delivered: 

BoKEJft,  J. — I  think  that  this  application  fails, 
and  on  this  short  ground:  So  far  as  this  trust 
estate  is  concerned  the  only  right  the  church- 
wardens  had  in  respect  of  the  matter  was  to 
receive  the  rents  and  profits  of  the  trust  estate 
as  the  same  from  time  to  time  should  arise,  fall 
due,  and  become  payable,  and  apply  the  same 
to  certain  specified  purposes — purposes  that  are 
specified  in  the  deed  of  the  17th  Nov.  1865. 
Under  that  deed,  in  my  opinion,  the  church- 
wardens had  no  power  to  charge  the  trust  estate 
in  any  shape  or  form;  no  right  to  anticipate 
Uie  income  in  the  sense  of  having  a  chdm 
against  future  income,  or  a  right  to  have  future 
income  applied  for  any  purpose  so  as  to  bind  the 
future  income.  The  churchwardens  in  the  present 
case,  therefore,  with  respect  to  income  arising 


after  this  trust  estate  became  vested  in  the 
Official  Trustee  of  Charity  Lands,  had  no  right,  or 
anything  in  the  nature  of  a  right,  affecting  the 
future  income ;  nothing  in  the  nature  of  a  claim 
which  could  he  said  to  be  a  liability  affecting 
the  future  rents  or  profits.  What  the  church- 
wardens appear  to  nave  done  is  this:  They 
appear  to  have,  for  purposes  of  the  parish, 
applied  moneys  of  their  own,  or  moneys  borrowed 
by  them  from  the  bank  which  were  moneys  of 
their  own  in  one  sense,  for  purposes  of  the 
parish.  So  far  as  they  have  with  their  own 
moneys  paid  any  person  who  had  a  claim  against 
the  parish,  it  is  very  likely  that  they  will  be 
able  to  stand  in  the  shoes  of  those  persons  who 
were  paid.  But  suppose  there  was  a  person  paid 
out  01  such  moneys  who  was  a  creditor  of  the 

Earish  in  a  sense,  or  a  creditor  of  a  person  who 
ad  a  claim  ag^ainst  the  parish  or  against  the 
churchwardens,  could  it  he  said  that  any  such 
creditor,  under  the  trusts  of  this  trust  estate,  had 
a  claim  against  this  trust  estate,  or  anything  by 
which  he  could  have  affected  the  future  rents  and 
profits  of  this  trust  estate  P  Clearly  not.  I  do 
not  concern  myself  here  with  any  question  as  to 
what  rights  the  applicants  here  may  have  as 
regards  other  property  of  the  parish.  All  I  am 
concerned  with  is  this  particuliur  trust  estate.  It 
appears  to  me  that,  when  this  trust  estate  became 
vested  under  the  City  of  London  Parochial 
Charities  Act  1883,  the  churchwardens,  although 
they  had  expended  their  own  moneys  for  the 
purposes  of  the  parish,  had  no  claim  in  respect 
of  those  moneys  which  they  could  have  enforced 
against  the  trust  estate,  or  the  future  rents  and 
profits.  There  was  nothing,  in  my  view,  in  the 
nature  of  an  equity,  or  a  charge  or  incumbrance, 
or  liability  affecting  the  trust  estate,  and  I  decide 
accordingly.  There  will  therefore  be  no  order 
upon  the  application  except  that  the  plaintiffs  do 
pay  the  costs. 

From  that  decision  the  plaintiffs  now  appealed. 

NeviUe,  Q.C.  and  Arthur  PoweU  (with  them 
P.  8.  Stokes)  for  the  appellants.  —  The  moneys 
which  were  borrowed  by  the  appellants  were  bor- 
ix)wed  for  the  general  purposes  of  the  parish,  as 
its  churchwardens  have  been  in  the  habit  of 
doing  from  time  immemorial.  The  appellants 
are  entitled  to  be  reimbursed  all  their  expenses 
properly  incurred.  As  to  whether  churchwardens 
of  a  city  of  London  parish  are  a  corporation,  see 

Palling    on  the  Laws  and  Costoms  of    London^ 

p.  262  $ 
Phillimore's  EoolesiaBtical  Law,  2nd  edit.,  p.  1485. 

Vaughan  Hawkins  (Sir  Bichard  Webster, 
A.-G.  with  him)  for  the  respondent,  the  Official 
Trustee  of  Charity  Lands. — This  species  of  pro- 
perty is  charitable  property,  a  trust  of  property 
in  favour  of  a  parish  only  lieing  capable  of  being 
upheld  on  the  ground  of  its  being  a  charitable 
trust: 

Attorney-General  v.  Webster,  L.  Bep.  20  Eq.  483. 

The  circumstances  under  which  a  trustee  can 
obtain  reimbursement  for  moneys  which  he  has 
personally  advanced  appear  from 

Collinson  v.   LUter,  20    Beav.   856;    on   appeal, 
7  Be  a.  M.  &  Q.  634. 

Farwellf  Q.C.  (with  him  Reginald  Neville)  for 
the  respondents,  the  trustees  of  the  London 
Parochial  Charities. — ^The  appellants  have  no  lien 
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on  the  parish  funds  in  respect  of  the  moneys   I 
which  they  have  borrowed : 

FdlckB  y.  The  Scottish  Imperial  In9i*raf%ce  Compa/ny, 
56  L.  T.  Bep.  220  ;  34  Ch.  Biy.  234. 

An  even  stron^r  case  is 

Re  The    Earl    of   Winchil8ea*8  Policy    Truste,   59 
L.  T.  Rep.  167  ;  39  Ch.  Diy.  168. 

Churchwardens  have  no  right  to  be  reimbursed 
money  laid  out  whilst  in  office  in  pursuance  of 
an  order  of  the  vestry : 

French  v.  Dear,  5  Vea.  546  ; 
Lancheeter  y.  Thompson,  5  Madd.  4. 

Churchwardens  have  no  lien  on  church  chattels : 

Moss  r.  Thomeley^  4  W.  B.  514. 

He  referred  also  to 

Charitable  TruBta  Amendment  Act,  1855,  s.  29 ; 
Charitable  Tnusts  Aot  1853,  a.  17. 

Arthur  Powell,  in  reply,  on   the  Question   of 
churchwardens'  continuity  in  office,  reierred  to 

Martin  v.  NiUkin,  2  P.  Wms.  266 ; 
Balsh  y.  Hyham,  2  P.  Wms.  453  ; 
Evelin*8  case,  Sir  Wm.  Jones,  439. 

LiNDLET,  M.R. — This  is  an  appeal  by  the 
churchwardens  and  trustees  of  St.  Botolph  from 
an  order  made  by  the  learned  judge  in  the  court 
below  refusing  the  relief  which  they  sought  by  an 
originating  summons.  The  originating  summons, 
as  I  understand  it,  asked  whether  the  defendants, 
who  are  the  Official  Trustee  of  Charity  Lands  and 
the  trustees  of  the  London  Parochial  Charities, 
ought  not,  out  of  the  estates  and  funds  which  are 
vested  in  them,  and  which  previously  belonged 
to  the  parish  of  St.  Botolph,  to  pay  and  dischaxge 
the  claims  made  upon  the  pmintiffs,  who  are 
Robert  Fell,  James  Kowley,  and  Thomas  Henry 
Ellis,  by  the  London  and  County  Banking  Com- 
pany in  respect  of  certain  moneys  borrowed. 
Those  moneys  amount  to  about  30()0Z.,  and  were, 
as  the  plaintiffs  allege,  advanced  by  the  Banking 
Company  on  the  days  mentioned,  and  credited  to 
the  account  of  the  churchwardens  of  the  parish 
for  the  purpose  of  the  Parochial  trust,  and  were 
by  the  churchwardens  of  the  parish  duly  applied 
in  the  administration  of  the  same  trust.  That 
is  the  substance  of  the  case.  It  came  before 
Bomer,  J.,  and  he  made  no  order  on  the  summons 
except  that  the  plaintiffs  should  pay  the  costs  of 
the  defendants,  and  that  is  now  appealed  from. 
The  question  is  one  of  some  difficulty,  and  certainly 
of  some  importance,  and  of  considerable  interest 
from  more  points  of  view  than  one.  The  first 
point  we  have  to  consider  is,  and  the  first  thing 
we  have  to  ascertain  is,  who  the  plaintiffs  are, 
and  what  their  duties  are.  It  appears  that  the 
plaintiffs,  the  three  gentiemen  whom  I  have 
named,  were  churchwardens  durine  certain  ^ears 
— ^the  years  which  are  material— -of  the  parish  of 
St.  Botolph  ;  and  that  the  parish  of  St.  Botolph 
was  entitled  to  certain  property,  to  which  I  will 
allude  presently.  That  property  was  vested  in 
certain  trustees  by  a  deed  of  trust  dated  the  17th 
Nov.  1865,  which  had  been  preceded  by  similar 
deeds  for  the  last  200  years.  The  trusts  declared 
by  that  deed  are  important.  The  surviving 
trustee  conveyed  the  property,  which  I  wUl  caU 
parish  property,  to  certain  new  trustees,  mention- 
ing them— -of  whom  there  were  a  good  many — 
upon  trust  that  they  should  convey,  demise,  lease, 
and  dispose  of  the  property  to  such  persons,  and 
in  such  manner,  as  the  parishioners  of  the  parish 


assembled  in  vestry  in  order  to  treat  and  order 
the  business  and  affairs  of  t^e  parish  should  from 
time  to  time  direct  and  appoint.  That  is  what 
they  have  got  to  do ;  that  is  to  say,  they  are  to 
convey  and  dispose  of  the  property  with  the  con- 
sent of  the  vestry,  and  subject  totiieir  direcdoiu. 
Then  the  trust  continues  thus:  And  for  ever 
thereafter  permit  or  suffer  the  church  wardens  for 
the  time  being  of  the  goods,  chattels,  rent,  and 
ornaments  of  the  church  of  the  paiish  of  St 
Botolph,  from  time  to  time,  and  at  all  times 
thereafter  to  receive  and  take  the  rents,  issues, 
and  profits  of  the  same  hereditaments  and 
premises,  as  thn  samn  should  from  time  to  time 
arise,  grow  due,  and  be  payable  as  formerly  bad 
been  used,  and  for  such  charitable  usep,  intents, 
and  purposes  as  the  same  had  been  usually  dis- 
posed of  and  employed  by  the  parishioners  of  the 
parish,  wheUier  in  or  about  the  repairs  of  the 
church,  the  relief  of  the  poor  of  the  parish,  or 
any  other  the  public  affairs  of  the  parish,  and  to 
and  for  no  other  use,  trust,  or  purpose  whatever. 
Now,  pausing  there  for  a  moment,  just  let  ns 
see  what  that  means.  In  the  first  place,  let  hh 
take  the  trustees  of  the  estates  and  consider  what 
their  business  is.  Subject  to  the  orders  or  direc- 
tions of  the  vestry,  all  they  have  to  do  is  to  convey, 
demise,  lease,  and  dispose  of  the  j^roperty  as  the 
vestry  shall  direct,  and  to  permit  the  church- 
wardens to  receive  the  rents.  That  means,  of 
course,  the  rents  of  the  property  which  the 
trustees  themselves  would  take.  So  far  as  the 
trustees  are  concerned  when  they  have  paid,  or 
allowed  the  churchwardens  for  the  time  being  to 
receive,  the  rents,  it  is  nothing  to  the  trustees 
what  the  churchwardens  do.  They  have  done 
with  them,  and  the  trustees  have  performed 
their  duty  to  that  extent.  Now,  who  are  the 
trustees  of  the  rents?  They  are  the  church- 
wardens of  the  parish.  That  necessarily  involves 
a  little  inquiry  into  what  churchwardens  are. 
Churchwardens,  even  in  the  city  of  London  where 
this  parish  is  situated,  are  officers  elected  year  by 
year.  That  is  what  they  are.  It  is  said  that 
they  are  a  corporation.  There  is  an  ambiguity 
about  that.  I  do  not  think  myself  that  it  is  made 
out  by  the  custom  of  London,  or  by  any  Act  of 
Parliament,  or  otherwise,  that  churchwardens  are 
a  corporation  in  the  full  sense  of  that  word.  They 
are  a  corporation  for  the  purpose  of  holding  land 
and  for  the  purpose  of  the  devolution  of  property. 
But  I  am  not  aware  that  they  are  a  corporation 
in  the  sense  that  they  are  a  corporate  entity,  that 
is  to  say,  a  person  in  point  of  law,  nor  that  they 
can  sue  or  oe  sued  by  any  corporate  name. 
Indeed,  there  is  authority  that  they  cannot,  and 
I  am  not  aware  that  they  are  a  corporation, 
except  in  the  very  modified  sense  to  which  I  have 
alluded.  The  substance  of  the  thing,  so  fiir  as 
this  case  is  concerned,  is  to  bear  in  mind  that 
these  intermediate  trustees,  the  churchwardens, 
are  annual  officers,  elected,  I  suppose,  by  the 
parishioners  in  the  City — ^I  think  the  custom  goes 
to  that — and  that  they  hold  office  for  a  year,  l^ow 
of  what  property  are  those  annual  officers  trustees  P 
They  are  technically,  and  in  the  narrow  settse»  I 
apprehend,  trustees  only  of  the  annual  receipts 
which  it  is  their  duty  to  receive,  and  take,  unoer 
this  trust  deed.  But  it  does  not  foUow,  to  my 
mind,  that  it  is  impossible  not  to  look  beyond 
them,  and  to  look  at  this  as  a  piece  of  maohmeiy 
for  creating  a  trust  of  this  property  for  the  benefit 
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of  the  parish.  And  when  ^on  consider  the 
language  of  this  trust,  which  is  that  these  rents 
ue  to  be  applied  by  these  churchwardens  as 
officers  for  the  purposes  of  the  parish,  I  am  not 
myself  satisfied  that  I  should  be  prapared  with- 
out further  consideration  to  decide  this  case 
against  the  plaintiffs  simply  upon  the  ground 
that  it  was  the  duty  of  these  church  war£ns  to 
look  for  their  indemnity,  or  to  consider  that  the 
trust  property  in  their  hands  was  limited  to  the 
actual  income  which  accrued  due  during  their 
year  of  office.  I  think  that  it  would  be  attaching 
rather  more  importance  to  the  machinery  than  to 
the  real  effect  of  the  deed,  and  the  trusts  declanrd 
by  the  deed,  if  we  f  oimd,  as  I  think  there  is  a 
great  deal  of  evidence  to  show,  that  it  was  custo- 
mary for  the  churchwardens  in  old  times  to 
borrow  money,  not  on  the  security  of  the 
rates,  but  to  borrow  more  money  than  they 
had  in  any  particular  year,  and  to  recoup 
themselves  out  of  the  rents  received  in  that 
year.  I  should  paut>e  before  I  went  the  length 
of  saying  that  all  that  was,  on  these  trusts 
as  declai^  illegal  or  improper.  If  it  were  not 
for  the  modem  Acts  of  Parliament,  I  am  not  pre- 
pared to  go  the  length  of  saying  that  they  would 
not  be  entitled  to  recoup  themselves  such 
advances  as  they  might  have  made,  and  such 
outlays  as  thev  might  have  made  properly  in  the 
execution  of  tneir  trusts.    I  am  not  prepared  to 

f»  so  far  as  to  say  that  I  differ  from  Ilomer,  J. 
think  it  is  a  very  difficult  question  upon  the 
true  construction  of  this  particular  trust.  If  it 
were  not  for  the  words  in  uiat  trust  which  allude 
to  past  practice,  I  should  think  that  Ilomer,  J. 
was  clearly  right:  but,  having  regard  to  those 
words,  I  pause,  and  say  I  am  not  sure  about  it.  I 
am  not  sure  he  is  wrong,  but  I  am  not  sure,  if  it 
tamed  on  that  alone,  that  I  should  take  that 
riew  without  further  considering  the  mattei*. 
But  what  do  appear  to  me  to  be  conclusive  in 
this  case  are  the  modem  Acts  of  Parliament.  I 
think,  if  we  were  to  sanction  the  view  adopted  by 
the  plaintiffJB,  and  to  ^ve  effect  to  the  extremely 
able  argument  of  Mr.  I^owell,  we  should  be  doing 
the  very  thing  which  the  modem  Acts  of  Parlia- 
ment hiave  endeavoured  to  |>revent  and  stop. 
Now  let  us  see  what  was  going  on.  That  this 
was  a  charity  trust  is  obvious  to  anybody  who 
knows  anything  at  all  about  charitable  trusts. 
The  contraxT  could  not  have  been  argued  after 
the  case  of  the  Attamey'General  v.  Webster 
(20  L.  Rep.  Eq.  483),  and  on  this  particular 
deed  I  do  not  suppose  any  doubt  could  have 
been  raised  about  it.  There  was  an  Act  of 
Parliament  in  existence  before  any  of  this  money 
was  borrowed,  an  Act  which  wne  passed  in  the 
year  1883.  I  mean  the  City  of  London  Parochial 
Charities  Act  1883.  That  was  based  upon  a 
report  which  has  been  referred  to,  and  was  an  Act 
passed  for  the  purpose  of  re-org^nising  and 
re^xmsolidating  all  these  London  cL^rities,  partly 
because  the  revenues  of  those  charities  had  been 
applied  in  all  kinds  of  ways,  I  do  not  say  that 
they  had  been  applied  maia  fide  or  misapplied, 
bat  recldesaly  applied  and  badly  nuouu^d.  At 
least,  Parliament  thought  so,  and  so  in  1883  this 
Act  of  Parliament  was  passed  providing  a 
machinery  for  the.  purpose  of  re-organising  all 
the  London  charities.  Speaking  genmdly,  it  was 
to  be  done  by  a  scheme,  and  when  the  scheme  was 
made  respecting  any  particular  parish  then  the 


parochial  charity  funds  were  to  vest  in  an 
official  traubferee  or  trustee.  Of  course,  all  that 
was  known  to  the  gentlemen  who  had  the 
management  of  this  charity.  The  scheme  itself 
affecting  this  charity  was  not  made  until  Feb. 
1891.  In  the  interval,  in  the  years  1885,  1886, 
1887,  and  1888,  what  did  the  trustees  for  this 
charity  do — that  is,  the  trustees  of  the  rente,  not 
the  trustees  of  the  property — the  churchwardens  P 
They  found  that,  owing  to  leases  falling  in,  and 
inability  to  create  new  leases  without  some  loss 
of  income  to  the  trustees  during  the  first  year  or 
two,  that  their  income  had  been  diminishing.  I 
think  that  Mr.  Yaughan  Hawkins  made  out  that 
the  reduction  was  some  400Z.  or  500{.  a  year ;  and 

I  think  Mr.  Powell  said  that  it  was  more.  That 
does  not  matter.  They  had  a  coni^iderable 
income,  and  that  had  become  considerably 
diminished.  What  did  they  do  P  Without  con- 
sulting anybody  except  the  vestry,  they  borrowed 
money  to  the  extent  of  30002.,  knowing  perfectly 
well  of  the  Act  of  Parliament  which  I  have 
mentioned,  and  knowing  perfectly  well  that 
a  scheme  was  probably  oeing  entertained, 
and  was  coming.  Then  they  spent  the 
30002.  for  parochial  purposes.  They  borrowed 
money  from  the  bank,  and  then  thev  come  and 
ask  uie  court  to  declare  them  entitled  to  be 
indemnified.  Out  of  whatP  Out  of  the  future 
income  of  this  charitv.  I  pause  there  for  a 
moment  to  consider  what  right  they  have  to 
expect  anything  of  the  kind.  Under  the  Charit- 
able Trusts  Amendment  Act  1855,  it  is  quite 
obvious  that  they  could  not  themselves  without 
the  consent  of  the  Charity  Commissioners  have 
created  any  mortgage,  or  charge,  or  anything  of 
that  sort  upon  these  trust  estates.  They  Imew 
that,  I  suppose ;  and  we  must  assume  that  they 
knew  it.  They  say  this :  "  We  will  not  trouble 
the  Charity  Commissioners,  we  will  not  ask  them 
anything  at  all  about  it ;  but  we  will  spend  money 
on  what  we  think  is  beneficial  to  the  charity.  We 
will  take  the  chance  of  the  court  saying  that  it  is 
a  proper  expenditure,  and  then  we  will  ask  the 
court  to  declare  in  our  favour  that  we  are  entitled 
to  a  charge  on  the  trust  estates."  Let  us  consider 
that  a  little  more  closely.  If  it  can  be  done,  it 
apx>ears  to  me,  I  confess,  to  be  not  only  evading 
the  29th  section  of  the  Act  of  1855,  but  depriving 
the  charity  of  the  very  protection  which  Parlia- 
ment was  anxious  to  throw  over  charities  when 
that  Act  of  Parliament  was  passed.  I  quite  agree 
that  the  actual  words  of  the  section — "  It  shall 
not  be  lawful  for  trustees  to  make  or  grant,  other- 
wise than  with  the  express  authority  of  Parlia- 
ment, order  of  the  court,  or  the  sanction  of  the 
Charity  Commissioners,  any  sale,  mortgage,  or 
charge" — are  not  the  aptest  words  to  cover  a 
transaction  of  this  kind ;  and  I  do  not  suppose 
that  a  transaction  of  this  kind  was  thought  of. 

II  it  had  been,  I  daresay  it  could  have  been  hit 
with  more  appropriate  words.  But  after  all,  when 
I  consider  those  words,  it  strikes  me  that  it  would 
be  an  extremely  narrow  construction  to  say  that 
such  an  operation  an  this  is  not  hit  and  covered 
by  the  words  of  the  Act  of  Parliament.  To  draw 
a  distinction  between  making  a  char^  and  doing 
that  which  is  necessarily  involved  in  making  a 
charge  is  too  subUe.  Whether  I  sign  a  piece 
of  paper  and  so  create  a  charge,  or  whether  I 
do  an  act  which  creates  a  char^,  appears  to 
me  to  be  a  piece  of  mere  machmery.    If  it  is 
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trae  that  the  plaintiffs,  by  laying  out  their  own 
money,  or  borrowing  money  and  expending  it 
for  the  purpose  of  uie  pari»h,  do  thereby  obtain 
an  equitable  lien  or  charge  upon  the  property, 
which  I  should  have  thought  was  the  true  view  upon 
ordinary  principles  of  equity,  then  it  strikes  me' 
that  they  are  distinctly  struck  at  by  sect.  29,  and 
I  do  not  think  that  we  are  forcing  the  language 
of  that  section  at  all  by  saying  that  that  cannot 
be  done,  and  that  they  have  not  a  charge.  Mr. 
Powell,  who  saw  the  force  of  that,  dealt  with  it 
very  skilfully.  He  said :  "  I  admit  that  they  have 
not  a  charge."  If  they  have  not  a  charge,  how 
are  they  to  succeed  ?  If  they  come  to  us,  and 
ask  us  for  a  charge,  I  say  *'  No,  most  decidedly 
no;  it  would  be  wrong  to  give  them  anything 
of  the  sort."  Why  P  Because,  knowing  of  this 
Act  of  Parliament  of  1883,  the  plaintiffs  have 
been  doing  the  best  they  could  to  spend  the 
money  in  a  way  which  they  probably  saw  would 
not  be  sanctioned.  If  it  is  a  matter  of  discretion 
I  say  "  No  "  decidedly ;  if  it  is  a  matter  of  right, 
I  say  that  it  is  decidedly  hit  at  by  sect.  29.  It 
appears  to  me  that  the  modem  Acts  of  Par- 
liament forbid  us  from  differing  from  the 
result  arrived  at  by  Homer,  J.  It  appears  to 
me  that  he  is  ri»{ht  in  the  result  at  which 
he  has  arrived,  and  that  the  appeal  ought 
to  be  dismissed,  and  dismissed  with  costs,  in- 
cluding the  respondents*  costs  in  the  court 
below. 

RiOBY,  L.J. — I  am  of  the  same  opinion.  With 
regard  to  the  mere  question  of  construction  of  the 
trust  deed,  I  am  far  from  saying  that  the  con- 
clusion arrived  at  by  Romer,  J.  may  not  be  the 
right  conclusion  on  the  construction  of  that  deed ; 
but  I  do  think  that,  if  that  were  the  only  point, 
I  should  require  further  time,  and  a  little  more 
investigation.  It  is  not  clear  to  my  mind  that  the 
churchwardens  are  in  the  position  of  annual 
trustees.  It  rather  seems  open  ux>on  the  constrac- 
tion  of  the  deed  to  say  that  they  are  mere  officers 
of  the  vestry.  They  are  churchwardens,  and  they 
are  to  act  as  such,  and  that  being  so,  having 
regard  to  the  words  of  reference,  I  have  only  to 
say  that  in  this  case  I  am  glad  to  be  free  from 
the  necessity  of  determining  the  question  now 
raised  merely  upon  the  construction  of  the  deed. 
I  think  that  the  other  point,  which  rests  upon  the 
construction  of  the  29tn  section  of  the  Charitable 
Trusts  Amendment  Act  1855,  enables  me  to  deal 
with  this  case,  and  to  deal  with  it  satisfactorily. 
The  churchwardens,  treating  themselves  as  having 
been  trustees,  which  in  a  sense  they  undoubtedly 
were,  whether  in  the  full  sense  or  not  I  am  not 
quite  prepared  to  sa^,  but  as  having  been  trustees 
of  charity  funds  which  were  devoted  at  the  time 
to  the  purposes  of  the  parish — whatever  that  may 
mean — borrowed  in  one  year  sums  amounting  to 
IbOOl.,  and  in  another  year  sums  amounting  to 
another  15002.,  making  altogether  30002.  They  oor- 
rowed  those  moneys  trom  the  London  and  County 
Banking  Company,  and  they  expended  those 
moneys  in  a  way  in  which  I  should  certainly 
assume,  as  the  case  stands  before  us,  it  was  then 
competent  for  them  to  spend  cash  in  their  hands 
arising  from  the  charity  estates.  But  I  do  not 
see  that  there  is  before  us  any  sufficient  evidence 
that  the  expenditure  of  a  considerable  amount 
might  not  properly  have  been  cut  down  so  as  to 
meet  the  circumstances  of  the  year  in  which  it 
took  place,  and  that  they  were  under  any  obli- 


gation to  sx>end  as  much  as  they  have  done.  The 
question  arises  in  this  way:  Mr.  Neville,  wh** 
has  ar^ed  the  case  for  the  plaintiffs,  was  asked 
to  pomt  to  a  good  instance,  or  one  which  he 
thought  preferable  to  try  the  point  upon.  He 
selected  a  certain  sum  of  money,  namely,  3432.« 
which  had  been  applied  in  payment  of  one  ananal 
instalment  on  account  of  principal  and  interest 
of  a  debt  which  had  been  properly  incurred  with 
the  sanction  of  the  Chanty  Commissioners— a 
debt  which  was  sanctioned  by  the  commissionen 
in  the  month  of  Jan.  1887.  There  was  no  doubt 
thab  that  was  a  proper  borrowing  of  money, 
and  the  commissioners  had  stipulated  that  there 
should  be  repayments  by  thirty  annual  instal- 
ments to  pay  off  the  principal  and  interest  I 
think  it  is  plain  by  the  order  of  the  commissioners 
that  the  intent  was  that  that  should  not  be 
borrowed  again,  or  anything  like  that  amount, 
but  that  it  snould  be  satisfied  out  of  the  current 
income  of  the  charity  estates.  It  would  be  to 
my  mind  almost  an  absurdity  that  the  com- 
missioners should  lay  down  a  rule  that  these 
sums  should  be  paid  annually,  and  that  im- 
mediately, without  consent  from  them,  the 
churchwardens  or  the  vestry  —  I  put  them 
alltogether  because  I  assume  that  the  church- 
wardens acted  entirely  under  the  authority  of  the 
vestry  —  might  when  they  thought  fit  borrow 
again.  If  they  could  do  it  in  one  year,  I  do  not 
see  why  they  should  not  do  it  in  every  year;  the 
result  would  be  that,  at  the  time  when  the  com- 
missioners had  a  right  to  suppose  that  the  whole 
debt,  principal  and  interest,  had  been  wiped  off, 
they  would  nnd  this  debt  existing.  I  do  not  find 
that  there  is  even  a  quasi  necessity  for  borrowing 
money  to  pay  that.  What  the^  nave  to  do,  as  it 
seems  to  me,  is  reasonably  plain,  and  I  do  not 
think  that  it  is  necessary  to  go  into  figures  to 
make  this  out.  They,  the  vestry  and  the  church- 
wardens together,  as  the  administrators  of  the 
trust,  could  nave  paid  off  this  sum  of  3431.,  as  they 
were  in  effect  ordered  to  do  by  the  Charity  Com- 
missioners out  of  income,  and  they  might  have 
economised  in  other  directions.  That  I  take  it 
was  the  plain  intention  of  the'  Charity  Commis- 
sioners when  they  made  that  order.  They  did  not 
mean  to  say,  "  You  may  go  on  exactly  as  yon  did 
before,  spending  as  much  money  as  you  did 
before  " — or  inoeed,  as  was  the  case  here,  spend- 
ing more  money  than  they  did  before — "  beyond 
the  natural  increase  of  the  fund."  What  the 
Charity  Commissioners  say  in  effect  is:  "Tou 
must  set  apart  out  of  your  income  every  year 
enough  to  pay  the  instalment  for  that  year ' — ^the 
result  being  that  without  further  borrowing  they 
must  economise,  as  I  said  before,  for  the  time.  I 
can  see  no  necessity,  no  moral  necessity  even,  for 
their  continuing  to  spend  at  the  rate  that  they  did ; 
and  therefore,  taking  that  item,  which  is  a  very 
fair  item  to  take,  I  conceive  that  they  ought  not 
to  have  spent  the  income  to  such  an  extent  as  to 
disable  them  from  paying  this  off,  and  that,  ii  the 
consent  of  the  commissioners  to  the  creation  of 
such  a  charge  as  is  now  claimed  was  necessaxy, 
they  ought  not  to  have  gone  on  without  that  con- 
sent. Tnat  brings  me,  of  course,  to  the  oonstmo- 
tion  of  sect.  29  of  the  Act  of  1855.  What  is  the 
principle  of  that  section  P  I  think  no  one  can 
read  it  without  seeing  that  it  is  a  most  sweeping 
section ;  that  it  is  not  intended  to  remedy  this  or 
that  sort  of  abuse  that  has  arisen  by  tne  fore- 
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etalment  of  charitable  funds;  but  that  it  is  a 
most  general  section  indeed.  It  deals  with  sales, 
mort^^Mi^,  and  charges.  No  doubt  those  words 
"  sale  '*  and  *'  mortgage  "  in  themselves  are  rather 
more  special ;  but  tue  word  "  charge  "  is  a  xerj 
eeneral  one  indeed,  and  the  section  says  that  it 
auall  not  be  lawful  for  charitable  trustees  to  make 
a  charge.  If  the  argument  is  that  there  is  a, 
charge,  or,  if  that  be  given  up  and  it  is  said  that 
there  is  an  equity  to  have  a  charge  made  by  the 
court,  I  at  once  say  that  I  do  not  Sunk  the  court 
ought  to  exercise  that  duty.  But  I  really  think 
that  there  either  is  a  charge,  or  the  court  would 
not  make  one,  and  I  do  not  think  it  would  have 
jarisdictiontomake  it.  If  there  is  a  charge,  how 
did  it  come  into  existence  P  True  there  was  no 
writing  or  anything  which  could  be  read  in  lan- 
guage saying,  "  I,  or  we,  make  a  charge."  But 
unquestionably  they  intended,  when  thev  oorrowed 
the  money  and  applied  the  money,  to  look  to  the 
future  income  of  the  charity  to  be  recouped. 
And  in  so  far  as  they  could  make  a  charge 
they  deliberately  did  do  it,  and  there  it  is.  It 
arose,  if  it  arose  at  all,  by  virtue  of  their  act,  and 
I  do  not  doubt  that  it  was  their  intention  to  create 
a  charge,  and  if  they  did  not  think  what  they  did 
had  the  effect  of  making  a  charge,  they  would  not 
have  made  themselves  responsible  at  alL  It 
spears  to  me  to  be  within  the  plain  meaning  of 
sect  29,  and  that  is  not  a  section  which  we  are  at 
liberty  to  go  from.  There  is  no  doubt  about  the 
mischief.  It  would  be  very  idle  indeed  to  say 
that  ^ou  may  not  borrow  money,  and,  if  you  can 
do  without  borrowing,  you  can  simply  p^  the 
money  out  of  your  pocket  to  any  extent  It  is  a 
veiy  strange  thiiuy^  that  the  Act  should  be  con- 
strued to  say :  "  I  on  may  not  make  a  charge  in 
favour  of  any  person,  but  ;^ou  may  in  favour  of 
yourself."  I  do  not  see  the  slightest  difficulty  in  a 
man  making  a  charge  in  favour  of  himsdf .  I 
will  take  this  case :  Supposing  a  trustee  having 
paid  5002.  out  of  his  own  money  says,  **  My  inten- 
tion is  to  treat  this  as  a  charge  upon  this  or  that 
property,  and,  so  far  as  I  have  power  to  do  it,  I 
make  a  charge."  That  would  be  exactly  what 
the  plaintiffs  in  the  present  case  have  done  in 
substance.  I  have  no  doubt  myself  that  it  is 
within  the  mischief,  and  it  is  easily  within  the 
words,  of  the  Act  I  think  that  these  gentlemen 
have  only  themselves  to  blame.  I  cannot  suppose 
it  has  escaped  their  notice,  because  there  have 
been  recent  oorrowings  with  the  sanction  of  the 
commissioners,  and  uie  necessity  for  providing 
the  annual  instalment  for  repajrment.  But,  how. 
ever  that  may  be,  either  through  carelessness  or 
a  desire  to  avoid  that  supervision  of  the  com- 
missioners* which  is  the  policy  of  the  Oharitable 
Trusts  Act,  I  think  that  they  did  run  the  risk,  or 
take  upon  themselves  the  risk,  of  being  repaid  or 
not.  I  do  not  think,  even  if  we  had  juriscuction, 
that  it  is  a  case  in  which  we  ought  to  exercise  the 
jioisdiction.  Speaking  for  myself,  I  do  not  see 
that  we  have  any  juriiraiction  at  all  to  ^ve  them 
a  charge  which  they  have  not  I  think  it  is 
reasonably  plain  that  these  particular  trustees, 
like  a  great  many  other  tnuteee  all  over  the 
ooontry,  instead  of  adopting  heartily  the  policy 
of  the  Act  of  Parliament,  set  themselves  to  work 
ti  see  how  far  they  could  minimise  the  operation 
of  the  Act^  and  how  far  they  could  continue  to 
proceed  upon  their  own  judgment  in  these 
matters   without   waiting   for   the   scheme,   or 
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applying  to  the  Oharitv  Oommissioners  at  all.  If 
people  approach  an  Act  of  Parliament  in  that 
spint,  which  I  think  there  is  sufficient  evidence 
tnat  this  vestry  or  these  churchwardens  did,  they 
are  not  very  much  to  be  pitied  If  it  turns  out 
that  they  have  incurred  a  risk  in  so  doing  and 
become  Hable. 

OoLLiKS,  L.J. — I  am  of  the  same  opinion.  I 
agree  entirely  with  all  that  has  been  said  about 
sect.  29,  and  the  consequences  to  the  appellants 
in  this  case.  With  respect  to  the  first  point, 
namely,  the  construction  of  the  trust  deed,  I 
must  say  that,  speaking  for  myself,  it  is  not 
necessary  to  decide  the  pomt ;  but  the  inclination 
of  my  judgment  would  be  to  construe  the  deed 
as  fComer,  J.  construed  it.  We  have  heard  a 
good  deal  upon  the  question  of  whether  the 
churchwardens  are  to  be  regarded  as  a  corpora- 
tion or  not.  Now,  the  bearing  of  that  upon  this 
discussion,  so  far  as  I  can  understand  it,  appears 
to  be  this,  that,  in  construing  this  trust  deed, 
they  are  to  be  looked  upon  as  persons  in  fact 
continuous.  That  being  so,  it  throws  a  light  on 
the  true  censtruction  of  the  trust  deed,  and  sug- 
gests that  they  are  not  merely^  annual  persons, 
but  persons  who  would  have  a  right  to  deal  with 
the  corpus  as  well  as  the  income  of  the  property. 
It  seems  to  me  that  they  are  treated  in  this 
trust  deed  as  what  they  really  are,  namely,  as 
persons  who  are  "  churchwardens  "  for  the  t^me 
oeing  in  the  ordinary  sense  of  the  word.  In  my 
judgment  churchwardens  are  not  a  corporation. 
They  are,  as  has  been  said  in  the  case  of  WithneU 
V.  Gfartham  (6  Bum.  &  East,  388),  which  is  a 
leading  case  on  the  matter,  a  qtuui-corporsLtion 
for  certain  purposes.  In  the  city  of  London  they 
are  onl^  an  annual  corporation  for  the  purpose 
of  holdmg  lands,  but  beyond  that  they  are  only 
iLTiTmfl.1  officers,  and  I  tnink  this  trust  deed  so 
treate  them.  It  seems  to  me  that  their  rights 
under  this  trust  deed  are  to  deal  with  the  income 
during  their  term  of  office.  When  I  come  to 
look  at  that  part  of  the  trust  deed  which  is 
pressed  as  enlarging  their  right  namely,  that 
part  which  refers  to  the  ancient  practice,  it  seems 
to  me  that  the  words  there  used  point  to  the  class 
of  objecte,  and  not  to  the  mode  in  which  they 
were  to  d^  with  the  fund.  It  says :  *'  For  such 
charitable  uses,  intente  and  purposes  as  the  same 
have  been  usually  disposed  of  and  employed." 
That  does  not  seem  to  me  to  point  to  the  par- 
ticular methods  which  they  adopted  in  applying 
the  fund  to  those  objente,  but  merely  to  define 
the  nature  of  the  objects,  to  which  they  might 
legitimately  apply  those  funds.  Those  objects 
are  merely  churcnwarden  objects  and  they  are 
simply  dealt  with  as  churchwardens  in  the  ordi- 
nary sense,  with  no  more  right  to  anticipate 
t^eir  income  in  any  way  than  they  would  have 
had  to  anticipate  their  income  which  was  raised 
out  of  the  rente.  I  entirely  agree  with  what  has 
been  said  by  my  learned  brethren. 

A^eal  ddsmissed. 

Solicitor  for  the  appellante,  W.  H.  Court. 
Solicitors  for  t^e  respondente,   /.  M.  Clabon; 
Robert  Pearce, 
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HIGH    COURT    OF    JUSTICE. 

OHANOERT  DIVISION 

March  18, 19,  and  25, 1898. 

(Before  Nobth,  J.) 

Attobney-Gbkebal  v.  Mayob  of  Swansea,  (a) 

Municipal  corporation — Opposing  Bill  in  Parlia- 
ment —  Charging  borough  fund  with  expense 
of  opposition  —  nights  of  corporation  —  rriee 
of  gas  in  borough  —  Municipal  Corporations 
(Borough  Funds)  Act  1872  {SS  A  36  Vict.  c.  91), 
M.  2,  4,  8. 

A  gas  company  which  supplied,  among  other  con' 
sumers,  the  corporation  of  a  borough  ai  a  price 
which,  in  the  absence  of  a^greemenl  between  the 
eomf>any  and  the  corporation,  was  settled  by 
arbitration  by  reference  to  the  prices  charged  to 
private  consumers  according  to  the  provisions  of 
sect  24  of  the  Gasworks  Classes  Act  1871  (34  i 
35  Vict  e.  41),  promoted  a  Bill  in  Parliament  the 
provisions  of  which  would  enable  the  company  to 
incretise  the  prices  charged  to  private  consumers. 

The  corj^ation  opposed  the  JBill  vnthout  first 
observing  the  formalities  prescribed  by  sect  4  of 
the  Municipal  Corporations  {Boroitgh  Funds) 
Act  1872,  on  the  arovmd  that  it  affected  the  rights 
of  the  corporation,  since  '  by  enabling  the  eom^ 
pany  to  increase  the  prices  charged  to  privaie 
consumers  it  would  have  the  effed  of  raising  the 
price  payable  by  the  corporation  which  tooa 
settled  by  reference  to  those  prices. 

Hie  corporation  did  not  possess  any  surplus  fimdsm 

On  a  miction  for  on  interlocutory  injunction  in  an 
action  by  the  Attorney-General  at  the  relaiion 
of  the  gas  company,  for  an  injunction  to  restrain 
vie  corporation  from  applying  the  borough  funds 
inpayment  of  ike  expenses  incurred  in  opposing 
the  Bill  : 

Held,  thai  the  fact  that  the  provisions  of  the  Bill, 
which  left  untouched  the  right  of  the  corporaiion 
to  have  the  price  of  the  gas  supplied  to  it  settled 
by  arbitration  under  sect.  4  of  the  Municipal 
Corporations  (Borough  Funds)  Act  1872,  might 
have  the  effect  of  increcuing  that  price  by 
in,ereasing  the  prices  charged  to  private  con- 
su/mers,  did  not  entitle  the  corporation  to  apply 
the  borough  funds  inpayment  of  the  expenses  of 
its  opposition  to  the  Bill  without  having  first 
observed  the  formalities  prescribed  by  sect  4  of 
the  Municipal  Corporations  {Borough  Fund^ 
Act  1872. 

Motion  for  the  determination  of  the  question 
whether  the  Corporation  of  Swansea  were  entitled 
to  apply  the  boron^h  funds  in  payment  of  the 
costs  of  their  opposition  to  a  Bill  promoted  by  the 
Swansea  Gas  Light  Company. 

The  Swansea  Gas  Light  Company  was  first 
incorporated  for  the  purpose  of  supplying  gas  to 
the  town  of  Swansea  by  the  Act  of  11  (jreo.  4, 
o.  zvii.,  subseouently  rejMsaled  by  the  Swansea  Gas 
Act  1861  (24  Vict.  c.  xli.),  which  re-incorporated 
the  company  with  further  powers  and  oyer  an 
octended  district,  comprising  the  town  and 
boroagh  of  Swansea ;  and  provided,  by  sect.  67 
that,  except  as  authorised  by  that  Act  and  the 
Acts  incorporated  therewith,  nothing  should 
rejudice  the  powers  of  the  mayor,  aldermen,  and 
ureesses  of  the  borough  of  Swansea. 

The  mayor,  aldermen,  and  burgesses  of  the 

(«)  Bqtofflad  bj  J.  Tbuitbav,  Esq.,  Bftnlflt«r-ftk-Lftw. 
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borough  of  Swansea  are  the  municipal  corporalkii 
of  the  town  and  borough  of  Swansea,  and  the 
town  council  is  the  goveminff  body  of  the  town 
and  borough.  They  succeeded  to  the  powers  of 
the  Swansea  Improvement  Commissioners,  who 
were  authorised  to  cause  the  streets  to  be  lighted 
with  gas,  and  to  make  gas  for  that  purpose,  bj 
the  Swansea  Improyement  Act  1844  (7  &  8  Yict 
o.  cii.),  which  however  provided,  by  sect.  246,  that 
nothing  in  that  Act  snould  prejudice  the  powers 
of  the  company. 

The  company  are  under  a  statutory  obligation 
to  supply  the  corporation  with  gas  for  lightms 
the  sb^ts  at  a  price  to  be  fixM,  in  default  of 
agreement,  by  aroitration,  under  sect.  24  of  the 
Gasworks  Clauses  Act  1871  (34  &  35  Yict  c  41], 
and«  in  fixing  the  price,  the  arbitrators  are  to 
have  regard  to  the  prices  charged  by  private 
consumers  in  the  borough 

The  corporation  is  also  a  large  consumer  of 
gas  for  lignting  its  municipal  buildings. 

By  the  Swansea  Gkbs  Order  of  18^,  confirmed 
by  the  Gas  Orders  Confirmation  Act  1888,  the 
maximum  price  which  the  company  were  entitled 
to  charge  private  consumers  was  Ss.  6d.  per 
1000  cubic  feet;  the  dividends  they  could  pay 
were  limited  to  10  per  cent,  in  respect  of  part 
of  tiieir  paid-up  capital,  7i  per  oent.  in  reeged 
of  further  part  thereof,  and  7  per  cent  in  respect 
of  the  remainder;  tiie  reserve  fund  which  uiey 
were  entitled  to  accumulate  was  limited  to  one- 
tttiUi  of  tJieir  paid-up  capital;  and  any  oon- 
Bumer  of  their  gas  could  obtain  an  order  of 
quarter  sessions  compelling  them  to  reduce  thdr 
price  for  gas  if  they  were  proved  to  be  charsjiig 
more  than  sufficient  to  pay  the  maximum  diri- 
dends  and  accumulate  the  proper  reserve  fund. 

The  companyjpromoted  a  new  Bill — the  Swan- 
sea Gas  Bill  1898— whereby  it  was  proposed  to 
adopt  a  sliding  scale  of  charges  for  g^as,  and  to 
aboush  the  fixed  maximum  price  of  gas  and 
the  fixed  maximum  dividends,  subject  to  a  proriso 
that  every  increase  of  the  price  of  gas  abore 
ike  standard  charge  should  be  followed  by  a 
decrease  of  the  dividends  parable  on  the  shares 
of  the  company,  and  every  decrease  of  the  price 
of  gas  below  the  standard  chai]ge  might  be 
followed  by  an  increase  of  such  dividends;  and 
also  to  consolidate  the  capital  of  the  company. 

The  Bill  contained  no  provision  preserving  the 
powers  of  the  corporation,  which,  according  to 
the  allegation  of  the  company,  was  unneoessaiy* 
as  it  dia  not  affect  such  powers. 

The  corporation,  having  regard  {inter  aUa)U> 
the  fact  that  an  increase  of  uie  maximum  prioe 
of  gas  charged  to  private  consumers  would  tend 
to  increase  uie  price  of  gas  payable  by  the  corpo- 
ration which  was  fixed  by  arbitration  by  reference 
to  the  prices  charged  to  private  consumers,  peti- 
tioned against  the  Bill  in  the  House  of  Lords, 
without  observiiur  the  formalities  prescribed  by 
the  Municipal  Corporations  (Borough  Fonds) 
Act  1872,  and  succeeded  in  modifying  the  prori- 
eions  of  the  Bill. 

As  soon  as  the  corporation  presented  their 
petition  against  the  Bill  the  Attomey-Greneral,  at 
the  relation  of  the  company,  commenced  an  action 
against  t<hem,  the  writ  claiming  an  injuncti<Ni  to 
restrain  the  corporation  from  applying  the 
borough  funds  or  rates  in  payment  of  the  coste 
or  expenses  of  opposing  the  Bill,  or  from  charging 
the  said  coste  and  expenses  upon  such  fmiOB  or 
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zwtes  until  such  oonaent  and  sanction  to  the 
opposition  to  the  Bill,  and  the  paYment  or  charge 
Of  tiie  costs  and  expenses  thereoi  ont  of  or  upon 
such  funds  or  rates,  should  haYO  been  jnven  as 
required  bj  the  Municipal  Corporations  (Sorough 
Funds)  Act  1872. 

This  company  now  moYed  for  an  interim  injunc- 
tion in  the  terms  of  the  writ  in  the  action.  The 
motion  was  opened  on  Friday,  the  18th  March, 
snd  continued  on  Saturday,  tne  19th  March,  but 
was  not  then  concluded.  On  Monday,  the  21st 
ICarch  the  Bill  came  before  the  Committee  of  the 
House  of  Lords  and  was  opposed  by  the  corpora- 
tion, but  was  ultimately  approYed  with  certain 
amendments  proposed  by  the  corporation.  The 
bffwrjpg  of  the  motion  was  continued  on  Friday, 
the  25tik  March. 

The  corporation  did  not  possess  any  surplus 
fonds. 

The  Municipal  Corporations  (Borough  Funds) 
Act  1872,  proYides  by  sect.  2 : 

When  in  the  judgment  of  a  governing  body  in  any 
diitriot  it  ie  expedient  for  saoh  goTeming  body  to  pro- 
mote or  oppoee  any  looal  and  personal  Bill  or  Bills  in 
Fazliameiit,  or  to  proaeoate  or  defend  any  legal  prooeed- 
iBgB  neoeaaaxy  for  the  promotian  or  proteotion  of  the 
inter eata  of  the  inhabitants  of  the  distriot,  it  shall  be 
lawfal  for  aaoh  goreming  body  to  apply  the  boroogh 
fimd,  bocoogh  rate,  or  other  tiie  pabUc  funds  or  ratea 
voder  tiie  control  of  snoh  goTeming  body  to  the  payment 
of  tibe  ooats  nnd  expenses  attending  the  same. 

Aad  by  sect.  4 : 

No  expense  in  rehhtion  to  promoting  or  opposing  any 
Bin  or  MDs  in  Parliament  shall  be  charged  aa  aforesaid 
unless  inonrred  in  pnrsDanoe  of  a  resolation  of  an  abso- 
hite  majority  of  tiie  whole  number  of  the  goreming 
body  at  a  meeting  of  the  goYeming  body,  after  ten  olear 
dagfs*  notioe  by  pablio  advertiaement  of  sndh  meeting 
and  of  the  purpose  thereof  in  some  local  newspaper 
poblished  or  eironlating  in  the  district,  such  notioe  to  be 
in  addition  to  the  ordinary  notioeB  required  for  sum- 
moning snoh  meeting,  nor  unless  snoh  resdlntion  shall 
hare  been  published  twioe  in  some  newspaper  or  news- 
papers circulating  in  the  district,  and  ahall  have  recelYed, 
in  respect  of  matters  within  the  jurisdiction  of  the  Looal 
Government  Board,  the  approYal  of  such  board,  and  in 
respect  of  other  matters,  the  approval  of  one  of  Her 
Majerty's  Seoretaries  of  State,  and  in  case  of  the  promo- 
tion of  a  Bill  in  Parliament,  no  further  expense  shall  be 
inclined  or  charged  as  aforesaid  after  the  deposit  of  the 
Bin,  unless  the  propriety  of  such  promotion  shall  be 
oooSmied  by  such  absdnte  majority  at  a  further  special 
meeting  to  be  held  in  pursuance  of  a  similar  notioe  not 
less  than  fourteen  days  after  the  deposit  of  the  Bill  in 
Parliament:  Provided  further,  that  no  expenae  in  pro- 
moting or  opposing  any  Bill  in  Parliament  shaU  be 
charged  aa  aforesaid  unleas  such  promotion  or  opposition 
ahan  have  bad  the  consent  of  the  owners  and  rate- 
pajers  of  that  distriot,  to  be  expressed  by  reeolution  in 
the  manner  provided  in  the  Local  Government  Act  1858 
for  tibe  adoption  of  that  Act. 

And  by  sect.  8: 

Nothing  in  this  Act  shaU  extend  or  be  construed  to 
altar  or  iJfect  any  special  provision  which  is  or  shall  be 
eontsined  in  any  other  Act  for  the  payment  of  the  costs, 
ehsiges,  and  expenses  intended  to  be  provided  for  by 
this  Act,  or  to  take  away  or  diminish  any  rights  or 
poweiB  now  possessed  or  enjoyed  by  any  governing 
body,  or  whioh  are  or  shaU  be  vested  in  or  exercisable 
\j  the  inhabitants  of  any  district  under  any  general 
or  ipecial  Act. 

Swinfen  Eady,  Q.C.  J&f oomotran,  Q.G.,  and  K 
EnowUa  Carrie  for  the  motion. — The  corporation 


are  not  entitied  to  apply  the  borough  funds  in 
paYment  of  tiie  costs  of  their  opposition  to  the 
dtSI  promoted  by  the  company  because  ^  the 
corporation  have  not  observed  the  formalities 
prescribed  by  sect.  4  of  the  Municipal  Corpora- 
tions (Borough  Funds)  Act  1872  : 

The  Municipal  Corporations  Act  1882  (45  A  46  Vict. 

c.  50).  BS.  140,  141 ; 
Beg,  V.  Mayor  of  Shsffteld,  L.  Bep.  6  Q.  B.  652  ; 
Attomey-QefMral  v.  Mayor  of  Brecon^  40  L.  T.Bep. 

52 ;  10  Ch.  Div.  204. 

FefTwm  Smith,  Q.O.  and  B.  J.  Parker  for  the 
Corporation. — The  corporation  has  a  right  to 
use  the  borough  funds  in  opposing  the  BOl  pro- 
moted by  the  company  because  that  Bill  affects 
the  statutory  right  of  the  corporation  to  a  supply 
of  gas  from  the  company  for  the  purpose  (» 
lighting  the  streets  of  the  borough  at  a  price  to 
be  fixed,  in  default  of  agreement,  by  arbitration 
under  sect  24  of  the  Gas  Works  Clauses  Act 
1871  in  which  the  arbitrators  are  to  have  regard 
to  the  prices  charffed  to  private  consumers  in  the 
borouen.  The  BiU,  by  enabling  the  company  to 
raise  tae  maximum  price  of  gas  charged  to  pri- 
Yate  consumers,  will  nave  the  effect  of  raising  the 
price  awHjrded  to  be  payable  by  the  corporation 
for  such  gas.  The  corporation  is  also  a  large 
consumer  of  gas  for  its  municipal  buildings. 
This  case  differs  from  that  of  Beg.  v.  Mayor  of 
Sheffield  (ubi  »up.),  in  which  the  interests  of  a 
particular  section  of  the  inhabitants  of  the 
Dorough  were  affected  as  distinguished  from  the 
rights  of  the  corporation  itself.  The  corporation 
represents  the  ratepayers  of  the  borough,  and 

Sropose  to  use  f uncuB  provided  by  the  rates,  to 
efend  the  rights  of  the  corporation.  This 
brings  the  case  within  the  decision  of  the  AttoT' 
ney-^feneral  v.  Mayor  of  Brecon  {ubi  sup.).  The 
Bill  wiU  haYe  the  effest  of  raising  the  price  of  ^ 
payable  by  the  corporation  qua  corporation,  which 
therefore  had  a  right  to  oppose  the  Bill  and  can 
use  the  borough  funds  for  that  purpose : 

AUomey-Oeneral  v.  The  Veatry  of  Camberwell,  71 
L.  T.  Bep.  478. 

As  the  Bill  affected  the  rights  of  the  corporation, 
qua  corporation,  the  corporation  is  entitied  to  use 
the  borough  funds  to  defray  the  costs  of  opposing 
it  without  observing  the  formalities  prescribed  by 
the  Municipal  Corporations  (Borough  Funds)  Act 
1872,  which  by  sect.  8  preserves  all  rig^hts  and 
powers  possessed  by  the  corporation  previously  to 
the  passing  of  the  Act. 

Sunnfen  Eady,  Q.C.  in  reply. — It  is  contended 
on  behalf  of  the  Coi*poration,  that,  because  the 
Bill  of  the  company  enables  them  to  increase  the 
maximum  charge  for  their  gas,  therefore  it  affects 
the  rights  of  the  corporation.  But  it  does 
not  take  away  the  rignt  of  the  company  and 
of  the  corporation  to  go  to  arbitration  imder 
sect  24  of  the  Gasworks  Clauses  Act  1871.  The 
rights  of  the  corporation  are  not  affected  by 
the  Bill.  The  position  of  the  corporation  is  not 
so  sti*ong  as  in  the  case  of  Beg.  v.  Mayor  of 
Sheffield  (ubi  siip.),  where  the  object  of  the  cor- 
porati<Hi  of  Sheffield  was  to  obtain  a  constant 
supply  of  water  for  the  public  benefit  of  the 
inhabitants  of  the  borough  on  reasonable  terms. 
The  property  of  the  defendant  corporation  is  not 
attacked^  as  in  the  case  of  the  Attorney-General  v. 
Mayor  of  Brecon  {ubi  eup.). 
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North,  J. — In  this  oase  the  relators  who  haveput 
the  Attomej-General  in  motion  are  the  Swanaea 
Qua  Gompan^r,  and  the  defendants  are  the  Mayor 
and  Corporation  of  Swansea.  The  gas  company 
promoted  a  Bill  in  Parliament  for  the  purpose  of 
making  certain  alterations  in  the  law,  and  the 
cor^ration  presented  a  petition  against  the  Bill, 
raising  yarions  erounds  of  ohjection  to  it.  Since 
the  motion  was  oef  ora  me  last  week  the  Bill  has 
been  before  the  committee  of  the  Hoose  of  Lords 
and  all  the  objections  haye  been  disposed  of 
mostly  against  the  corporation.  I  do  not  think 
the  decision  of  the  committee  is  condusiye 
against  the  corporation  in  eyery  sense,  because, 
taking  one  clause  as  an  instance,  the  corporation 
desired  to  haye  a  saying  clause  inserted.  The 
promoters  objected,  because  the^  said  that  the  Act 
as  it  stood  did  not  interfere  with  the  powers  or 
priyileges  of  the  corporation.  The  committee 
heard  the  arguments  and  decided  against  the 
insertion  of  any  such  clause.  Of  course,  that 
might  haye  been,  because  they  decided  tibat  there 
was  nothing  to  caJl  for  it,  or  that,  on  the  merits, 
it  was  better  left  out.  But  though  it  would  haye 
been  open  to  counsel  to  raise  the  point  before  me 
that  the  opposition  was  well  founded  although 
the  committee  had  decided  against  the  claim, 
thouffh  such  an  argument,  if  there  had  been  any 
foundation  for  it,  might  yery  properly  haye  been 
introduced  here,  no  such  point  nas  been  raised  on 
any  of  the  yarious  objections  with  one  exception. 
The  one  obiection  made  now  is  this,  that  the 
corporation  had  a  right  to  oppose  because  there 
was  a  proyision  in  the  Bill  wmch  interfered  with, 
or  might  interfere  with,  the  sum  they  had  to  pay 
in  respect  of  the  supply  of  gas  by  the  company  to 
the  oorooration,  and  to  uie  other  inhabitants 
of  the  boroueh.  The  right  of  a  corporation  to 
oppose  a  BiU  in  Parliament  out  of  ihe  borouffh 
funds  under  the  Municipal  Corporations  Act  1^ 
(5  &  6  Will.  4,  c.  76)  was  the  suoject  of  consider- 
able discussion  in  the  case  of  Beg.  y.  Mayor  of 
Sheffield  (uhi  eup,),  which  has  been  referred  to.  "ui 
that  case  the  teamed  judges  of  the  Court  of 
Queen's  Bench  came  to  the  conclusion  that 
certain  steps  which  were  taken  by  the  corporation, 
howeyer  meritorious  and  proper  in  themselyes, 
were  not  of  such  a  character  that  the  corpora- 
tion were  justified  in  paying  the  expenses  of  those 
proceedings  out  of  tne  borough  fund;  and  the 
following  year,  no  doubt  in  consequence  of  that 
decision,  an  enabling  Act  was  passed,  yiz.,  the 
Municipal  Corporations  (Borough  Funds  Act 
1872.  Sect.  2  of  that  Act  prorides :  fHis  Lord- 
ship read  that  section,  and  continued  :*]  Then 
sect.  4  goes  on  to  lay  down  certain  preliminaries 
that  haye  to  be  obseryed  in  proceedings  under 
sect.  2.  [His  Lordship  read  sect.  4,  and  con- 
tinued :]  Now,  the  necessary  preliminaries  or  for- 
malities prescribed  by  sect.  4  haye  not  been 
complied  with  in  any  way  by  the  corporation. 
If  they  had  been,  no  doubt  the  corporation  miffht 
haye  stood  in  a  yery  different  position  in  opposmg 
the  Bill  in  Parliament.  But,  as  they  haye  not 
been  complied  with,  the  corporation  do  not 
deriye  any  assistance  from  that  Act.  Tben  there 
is  sect.  8,  which  proyides :  [His  Lordship  read 
sect  8,  and  continued :]  That  is  to  say,  the  Act 
leayes  the  existing  rights  of  the  corporation  as 
they  were,  and  in  the  sections  I  haye  read  gives 
increased  facilities  which  might  haye  been,  but 
haye  not   been,    taken  advantage  of   by    them. 


Now,  of  the  various  grounds  which  were  pat 
forward  justifyini?  the  opposition  by  the  corpora- 
tion to  tUs  BiU,  the  only  one  that  lias  been  urged 
before  me  is  this,  that  the  effect  of  the  Bill  was 
to  alter  certainly  or  possibly  the  amount  which 
the  corporation  might  have  to  pay  for  their  gas. 
Is  that  a  matter  in  respect  to  which  the  words  of 
the  saving  clause  I  have  just  read  have  any  appli- 
cation P    1  do  not  think  they  have.    I  think  tost 
the  case  of  Beg.  v.  Mayor  ofSheffiM,  {vbi  sup.)  is 
a  very  strong  authority  in  lavour  of  this  view.   It 
is  a  case  which  led  to  a  change  in  the  law,  which 
change,  as  I  have  said,  has  not  been  utilised  on 
this  occasion.    But  I  wish  to  refer  to  the  dedsioD 
of  the  Master  of  the  Rolls  in  the  case  of  AUom&f- 
General  v.  Mayor  of  Brecon  (ubi  sup.).    I  should 
say,  however,  before  doing  so,  that  this  question  of 
payment  is  merely  this.  Accordin|^  to  the  existing 
mw  the  corporation  have  to  pay  for  all  gas  siro- 
plied  to  them  for  lighting  the  streets  and  the 
corporation  buildings,  and  the  method  of  fixing 
the  amount  of  such  pajrment  is  prescribed  bv 
sect.  24  of  the  Ghuworks  Clauses  Act  1871,  whi<m 
provides  that  the  undertakers  shall  supply  gas  to 
any  public  lamps  in  such  quantities  as  the  local 
authority  may  from  time  to  time  require,  and  that 
the  price  to  lie  charged  by  the  undertakers  and  to 
be  paid  to  them  for  all  gas  so  supplied  shall  he 
settled  by  agreement  between  the  local  authority 
and  the  un£rtakers,  and,  in  case  of  difference,  by 
arbitration,  regard  being  had  to  the  circumstanoee 
of  the  case  and  the  prices  charged  to  private  con- 
sumers in  the  district.    Now  the  Bill  as  promoted 
by  the  sas  company  provided  for  an  altmtion  in 
the  mooe  of  charging  for  gas.    It  provided  for  the 
introduction  of  a  sMing  scale,  by  which,  instead 
of  there  beine  a  fixed  maximum  amount  payable 
by  way  of  dividend,  it  might  be  increased  in  a 
certain  ratio,  having  regard  to  a  diminution  in  the 
price  to  be  charged  to  consumers.    That  did  not 
affect  the  corporation  at  all  under  the  section  I 
have  just  referred  to,  except,  of  course,  that  in 
any  arbitration  to  fix  the  amount  to  be  paid,  the 
price  which  private  consumers  were  chai^;ed,  was 
to  be  taken  into  consideration.    Then,  is  the 
riffht  of  the  corporation  to  have  the  gas  at  the 
old  rate  one  which  is  interfered  with  or  taken 
away  by  the  Bill  P    I  think  it  clearly  is  not    The 
right  to  have  the  price  fixed  by  arbitration  is 
not  touched  in  any  way.    It  is  a  question  between 
the  gSA  company  on  tiie  one  hand  and  the  cor- 
poration on  the  other;  but,  in  my  opinion,  it  is 
not  a  right  under  the  old  Jaw  exifltiiig  prior  to 
the    passing    of    the    Municipal     CorpoiadonB 
(Borough    l<\mds)  Act  1872,  which  is  saved  by 
the  operation  of  sect.  8  of  that  Act.    The  matter 
was  gone  into  very  f uUy  before  the  Master  of  the 
Bolls,  as  I  said,  in  the  case  of    The   AUomey- 
General  v.  The  Mayor  of  Brecon  (uM  sup.),    in 
that  case  what  was  done  was   to  interfere  with 
the  rights  of  the  corporation  in  respect  of  the 
market  places,  the  regulation  of  the  tolls,  the  exist- 
ence and  situation  ox  slaughter-houses,  and  so  on. 
I  do  not  think  that  the  subject  of  this  motion 
makes  it  worth  while  to  do  more  than  indicate  what 
the  matter  was  with  lespect  to  which  the  Master 
of  the  Bolls  laid  down  certain  rules.  The  view  he 
took  waj9  that,  independenUy  of  the  provisionB  of 
sect.  92  of  the  Municipal  Cforporation  Act  1835, 
a  corporation  that  was  attacked  had  a  right  to 
defend  themselves,  and  he  went  into  various  points 
dealing  with  their  position.    First  of  all,  he  refers 
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to  the  possibility  of  some  attempt  being  made  to 
deprive  the  corporation  of  their  property.    He 
points  out  that  this  is  an  attack  tney  would  be 
perfectly  justified  in  resisting.    Then  there  might 
be  an  aUempt  to  revoke  their  chartfr.  That  again, 
he  points  out,  as  a  matter  of  course  they  must 
have  a  ri^ht  to  resist.    Then  he  says  :  "  What  is 
the  principle  upon  which  corporations  should  be 
allowed  to  defend  themselves  P    There  are  deoi- 
nons    which   go   expressly    to   defending   their 
property  from  attack,  and  defending  their  exist- 
ence from  attack.    Does  not  the  principle   go 
further  P     The   existence   of   a   municip^   cor- 
poration  is   an   existence   not    simply  for  the 
purpose  of  affixing  a  seal  but  for  the  purpose 
of  the  government  of  a  town;  and  therefore  if 
their  ri^ts  and  duties  of  government  are  inter- 
fered withy  their  existence  is  to  that  extent  inter- 
fered with,  though  it  is  not  the  actual  existence 
of  the  corporation.     It  is  the  existence  of  their 
corporate  powers  which  in  fact  goes  to  make  up 
the  entire  existence  of  the  corporation;  and  it 
appears^  to  me  that  a  corporation  has  a  right  to 
d^end  its  powers  when  attacked  upon  the  same 
principle  that  it  has  a  right  to  defend  its  actual 
existence  from  attack."  Then,  after  some  remarks 
upon  the  particular  facts  which  were  the  subject 
of  decision  in  that  case,  he  says :"  Is  it  to  be 
supposed  that  an  individual  or  a  company  can 
present  a  Bill  to  Parliament  for  taking  away 
those  privileges  and  duties  of  the  corporation, 
and  that  the  corporation  shall  have  no  power  of 
defending  itself,  shall  have  no  right  to  expend 
the  money  necessary  for  defending  its  privileges 
and  duties  as  a  corporation  P    It  appears  to  me 
that  the  mere  statement  of  the  question  shows 
that  there  is  no  valid  distinction  between  the 
right  of  property — ^which,  after  all,  is  only  held 
by  the  corporation  as   trustee  for  public  pur- 
poses— and  the  powers  and  privileges  forming  a 
larger  or  possibly  a  smaller  share  of  the  govern- 
ment of  the  town  which  are  conferred  on  the 
corporation,  and  with  which  it  is  sought  to  inter- 
fere.    As  I  said  before,  it  seems   to   me  that, 
on  principle,  you  must  imply  a  right  in  the  cor- 
poration to  defend  itself  from  such  an  attack " 
A  little  further  on  he  says:    "The  right  <d  a 
corporation  to  defend  itself  from  an  attack  of  this 
kind  extends  not  merely  to  property — ^not  merely 
to  the  existence  of  the  corporation  in  the  smallest 
^ense,  that  is,  to  the  continued  existence  of  the 
ooiporation  as  such,  but  to  its  existence  also  in 
the  larger  sense,  that  is,  to  the  existence  of  the 
coiporation  with   all  its  rights  and  privileges; 
and  that  an  attack  on  a  substantial  portion  of 
its  privileges,  rights,  and  duties   is    as   much 
withm  the  purview  of  the  authorities  as  an  attack 
on  its  property,  or  its  mero  existence."    Then 
again  he  says,  some  pages  further  on :  "  It  seems 
to  me,  therefore,  looking  at  the  authorities,  that 
whether  we  take  the  one  view  or  the  other — 
whether  we  consider  that  under  the  words  "  ex- 
penses necessarily  incurred"  or  similar   words 
psed  in  this  Act,  this  incidental  expenditure  is 
included ;  or  whether  we  consider  that  the  general 
law  as  to  the  riffhts  of  trustees  defending  their 
property  and  privileges  romains  unaffected — in 
^ther  way,  if  there  is  an  attack  by  proposed 
private  legislation  on  the  rights,  privileges,  and 
duties  of  a  corporation,  that  corporation  is  entitled 
to  defend  itself  before  Parliament."     Then  he 
referred  to  the  Municipal  Corporations  (Borough 


Funds)  Act  1872,  but  said  very  little  about  it, 
because  it  was  entirely  outside  the  case  he  had 
to  deal  with.    Then  he  says :  "  I  now  come  to  the 
circumstances  of  the  case,  and  I  must  say  I  think 
it  a  very  strong  case,  and  quite  distinguishable 
from  all  the  cases  to  which  X  have  been  referred ; 
because  in  this  case  the  corporation  had  a  special 
series  of  powers  and  duties,  which  wero  very  much 
interf erod  with  by  the  Bill  in  question."    Then  he 
devoted  some  pages  to  dealing  with  those  specific 
and  special  matters  and  details  which  I  need  not 
read,  and  I  will  only  refer  to  a  passage  near  the 
end  of  the  judgment  in  which  he  says :  "  I  think 
I  have  said  enough  to  show  that  this  is  the  kind 
of  active  interference  with  the  corporation  itself, 
and  with  its  rights,  duties,,  and  property,  which 
entirely  puts  the  case  out  of  the  class  oi  cases  I 
have  been  considering.    It  really  comes  much 
closer  to  the  other  ck^  of  cases,  namely,  where 
an  action  is  brought  against  the  corporation  to 
recover  from  it  a  part  of  its  property,  or  to 
deprive  it  of  a  part  of  its  privileges."    Now,  do 
the  powers  of  the  corporation,  as  set  out  and 
defined  there,  include  tne  power  to  oppose  a  Bill 
because  it  contemplates  an  alteration  m  the  rate 
to  be  charged  for  gas,  the  existing  law,  which  it 
is  not  proposed  to  interfere  with  by  the  Bill, 
l3eing  that  the  price  to  be  paid  by  the  corporation 
is  a  subject-matter  for  arbitration  P   It  seems  to 
me  that  it  would  be  ridiculoas  to  say  that  a  Bill 
proposing  to  alter  the  scale,  but  leavms  the  right 
to  settlement  by  arbitration  untouched,  would  be 
an  attack  on  a  substantial  portion  of  the  privi- 
leges, rights,  or  duties    of   the   corporation  of 
Swansea.     Under  these  ciroumstances  I  am  of 
opinion  that  the    expenditure   of   the  borough 
fund  in  payment  of  the  expenses  of  the  oppo- 
sition by  the  corporation  to    the   Bill   is   not 
justified. 

Solicitors:   B,  W.  Cooper  and  Sons;  Sharpe^ 
Parker,  Pritehards,  and  Sarham, 


March  17, 18, 19,  a/nd  22, 1898. 

(Before  BoMER,  J.) 

Habrop  v.  Mayor,  &c.,  of  Ossbtt.  (a) 

Practice-^Coste — Action  against  corporation  for 
injunction — Dismissal  of  action — Costs  as  be- 
tween solicitor  and  client — PtU)lic  Authorities 
Protection  Act  1893  (66  &  57  Vict.  c.  61),  «.  1. 

An  action  against  a  corporation  for  an  injwnction 
restraining  the  defendants  from  using  certain 
buildings  as  a  smallpox  liospital  being  dis- 
missed,  the  defendants  were  held  to  be  entitled 
under  sect.  1  of  the  Public  Authorities  Protection 
Act  1893  to  costs  as  between  solicitor  and  dierU. 

The  word  **  action "  as  used  in  the  Act  refers  to 
every  action,  and  not  to  an  action  for  damages, 
or  substantially  for  dam^es  only. 

This  was  an  action  by  the  owners  of  lands  and 
buildings  at  Storrs  Hm,  Ossett,  in  the  county  of 
York,  for  an  injunction  restraining  the  defendants, 
the  Mayor  and  Corporation  of  Ossett  from  using 
certain  buildings  at  Storrs  Hill  as  a  hospital  for 
smallpox  i>atients,  and  from  receiving  or  treating 
at  such  buildings  any  person  suffering  from  small- 
pox. 

By  the  statement  of  claim,  the  plaintiffs  claimed 

(a)  neponed  by  Q.  Wklbt  Kino,  Esq.,  ltamBter-ft(-lAW. 


I 

J 


510 


MAGISTRATES'   CASES. 


Ghah.  Div.] 


Ahdbsw  v.  Thb  St.  Ojjlths'  Boabd  or  Works. 


[Q.B.  DiT. 


damage  as  well  as  an  injunctioii ;  but  at  the  trial 
they  asked  for  an  injunction  only. 

The  action,  which  was  in  the  nature  of  a  quia 
timet  action,  was  dismissed  with  costs,  and  the 
defendants  claimed  costs  as  between  solicitor  and 
dient  under  sect.  1  (&)  of  the  Public  Authorities 
Protection  Act  1893.  That  section  provides  as 
follows : 

Where,  after  the  oommenoement  of  thie  Act,  eny 
•otioii,  proeeoation,  or  other  prooeeding,  is  oommeDoed 
in  the  Uziited  Kingdom  airainat  any  i>erson  for  any  aot 
done  in  porsnenoe,  or  exeontion,  or  intended  exeontion, 
of  any  Aot  of  Parliament  or  of  any  pnblio  duty,  or 
aathority,  or  in  reepeot  of  any  alleged  negleot  or  deiPanlt 
in  the  exeontion  of  any  snoh  Aot,  dnty,  or  aatfaority,  the 
following  provisions  shall  have  effeot : 

(a)  The  aotion,  proaeontion,  or  proceeding  shall  not 
lie  or  be  institated  unless  it  is  oommenoed  within  six 
calendar  months  next  after  the  aot,  negleot,  or  defanlt 
oomplained  of,  or  in  oase  of  a  oontinnanoe  of  injury  or 
damage,  within  six  months  next  after  the  ceasing  thereof. 

(b)  Wherever  in  any  snoh  aotion  a  jod^ent  is 
obtained  by  the  defendant,  it  shall  carry  costs  to  be 
tased  as  between  solicitor  and  dient. 

(c)  When  the  proceeding  is  an  aotion  for  damages, 
tender  of  amends  before  the  aotion  was  commenced  may, 
In  lien  of  or  in  addition  to  any  other  plea,  be  pleaded. 
If  the  aotion  was  commenced  after  the  tender,  or  is  pro- 
ceeded with  after  payment  into  oonrt  of  any  money  in 
satisfaotioii  of  the  plaintilTs  claim,  and  the  plaintiff 
does  not  recover  more  than  the  som  tendered,  or  paid, 
he  shall  not  recover  any  costs  incnrred  after  the  tender 
or  payment,  and  the  defendant  shall  be  entitled  to  costs, 
to  be  taxed  as  between  solicitor  and  dient,  as  from  the 
time  of  the  tender  or  payment ;  bnt  this  provision  shall 
not  affect  costs  on  any  injunction  in  the  aotion. 

(d)  If  in  the  opinion  of  the  conrt  the  plaintiff  has  not 
given  the  defendant  a  sufficient  opportunity  of  tendering 
amends  before  the  oommenoement  of  tiie  proceeding,  the 
court  may  award  to  the  defendant  costs  to  be  taxed  as 
between  solicitor  and  oUent. 

This  section  shall  not  affect  any  proceedings  by  any 
department  of  the  Government  against  any  local  autho- 
rity or  officer  of  a  local  authority. 

Co»en$'Hardy,  Q.O.  and  J.  O.  Wood  for  the 
defendants. — Sect.  2  of  the  Public  Authorities 
Protection  Act  1893  repeals  sect.  264  of  the  Public 
Health  Act  1875.  There  is  no  provision  in  the 
Act  of  1893,  as  there  was  in  the  Aot  of  1875, 
for  a  preliminaiT  notice  prior  to  action,  which 
was  held  in  Flower  v.  Jjocal  Board  of  Low 
Leyton  (36  L.  T.  Rep.  236,  760 ;  5  Oh.  Div.  347) 
not  to  apply  to  an  action  for  injunction.  Sub- 
sect,  {b)  of  the  Act  of  1893  is  entirely  new,  and 
applies  to  all  actions  whether  for  injunction  or 
for  damages.  The  defendants  are  therefore 
entitled  to  costs  as  between  solicitor  and  client. 

Mcumuyrran,  Q.C.  and  Clare  for  the  plaintiffs. — 
The  Aot  of  1893  was  intended  to  rep^  sect.  264 
of  the  Public  Health  Act  1893  and  similar  sections 
in  other  Acts.  Sect.  2  of  the  Act  of  1893  repeals 
so  much  of  the  Act  of  1875  as  requires  proceeding 
to  be  commenced  at  any  ^rticular  place  or  within 
any  particular  time  or  notice  of  action  to  be  given, 
and  substantially  re-enacts  sect.  264  in  other 
reroects.  Sub-sect,  (h)  of  sect.  1  of  the  Act  of 
1893  refers  to  the  same  kind  of  aotion  that  the 
rest  of  the  section  refers  to,  namely,  an  action  for 
damages  Sub-sect,  (c)  contains  tnese  important 
words,  "  This  provision  shall  not  affect  costs  on 
an  injunction  in  the  action.*'  In  cases  for  injunc- 
tion the  court  will  deal  with  the  costs  in  the 
ordinary  way. 


RoMXB,  J. — The  word  "  action  **  as  used  in  the 
Act  of  1893  refers  to  every  action,  and  not  to  an 
action  for  damages,  or  substantially  for  damages 
only.  In  considering  this  Act,  I  see  no  snffirieot 
reason  for  cutting  down  the  generality  of  the 
word,  or  limiting  it  in  any  way.  I  do  not  see 
why  it  should  be  limited.  In  my  opimon  the 
word  "  action,"  as  need  in  this  statute,  indndee 
all  actions  in  the  Chancery  Division,  whether 
actions  for  an  injunction,  or  actions  partly  for  an 
injunction  and  partiy  for  damages.  Looking  at 
sect.  1,  sub-sect  (a)  it  is  clear  to  my  mind  that  an 
injunction  could  be  brought  and  would  be  brooght 
within  its  provisions,  and  the  wording  of  sab- 
sect,  (c)  tends  also  to  show  that  an  action  for  an 
injunction  is  contemplated  as  an  action  faUing 
within  the  purview  of  the  statute.  I  think  that 
the  word  '*  action  *'  covers  the  case  before  me,  and 
it  appears  to  me  that,  on  the  wording  of  the  Act 
the  court  has  no  discretion  in  this  matter,  and 
that  jud^rment  in  substance  having  been  given 
for  the  defendants  in  this  action,  I  must  of 
necessity  follow  tiie  statute,  and  give  the  defen- 
dants costs  as  between  solicitor  and  client,  which 
I  do. 

Solicitors :  Cheeter,  Mayhew^  Broome,  and 
Qriffithe,  for  lanaone  and  Co.,  Wakefield;  Baker, 
Lees,  and  Postlethwaiie,  for  W.  Brook,  Oesett 


QUEEN'S  BENCH  DIVISION. 

March  28  and  29, 1898. 

(Before  Lord  Bttssbll,  CJ.  and  Mathsw,  J.) 

Andbbw  v.  Thb  St.  Ojjlybb*  Boabd  of 

Works,  (a) 

Public  health — Metropolie — Nuisanee^Notiee  to 
owner  to  abaie  —  VefecHve  sewer — Bight  uf 
owner  to  recover  amount  expended  —  Pvihe 
HeaUh  (London)  Act  1891  (54  <ft  ^  Vict  c  76), 
ff.  4, 11. 

An  acHon  was  brought  to  recover  from  the  dt^Mr 
datnts  24{.  money  expended  by  ike  ]dain^  im 
carrying  out  work  relating  to  the  drainage  i^ 
two  houses,  Nos,  5  arhd  6,  Vine-street,  Soutk- 
wark,  of  which  he  was  the  owner. 

Notices  were  served  by  the  defendants  on  him 
under  sect.  4  of  the  Public  HeaUh  (London) 
Act  1891,  stating  that  the  board  were  safUfiea 
that  a  nuisanee  arose  from  a  defective  drain  and 
requiring  the  (ibatement  and  reconstruction  tf 
^46  drain. 

The  plaintiff  searched  the  records  and  found,  as  he 
tlumght,  an  order  for  a  conibined  system  tf 
drainage,  and  therefore,  when  he  found  the  two 
hotues  drained  irUo  one  pipe,  continued  and 
finished  the  work.  It  tranepired,  ho¥}ever,  thai 
the  order  for  the  combinea  system  of  draiape 
cbjfplied  to  other  houses,  and  therefore  the  d^eeim 
ptpe  WM  a  sewer,  for  the  repair  of  which  the 
d^endants  were  legaUy  liable.  The  pUdntii 
then  sued  the  defendants  for  the  24Z.  expended, 
but  the  County  Court  juage  gave  judgment  for 
the  defendants. 

Held  (reversing  the  County  Court  judae),  thai  the 
plaintiff  could  recover,  as  he  hhd  been  leaeUii 
compelled  to  do  work  which  the  defenaantt 
were  liable  to  do,  and,  as  he  was  liaUe  to 
a  penalty  for  not  obeying  the  notice,  he  eoM 

(a)  itopoited  by  W.  Dl  B.  Hbrbbbt,  Esq.,  Baniat«r«t-LAW. 


MAGISTRATES'  CASES. 


511 


Q.B.  Div.] 


Andbew  v.  The  St.  Olates'  Boabd  of  Wobkb. 


[Q.B.  Div. 


recover  the  money  08  paid  at  the  defendants^ 
request. 
Sdd  fiMrther,  that  he  could  in  awy  case  recover  the 
money  under  sect.  11,  as  the  words  "  expenses  of 
carrying  the  order  into  effect  **  include  worlc  done 
in  pursuance  of  an  abatement  notice,  as  the 
defendants  were  the  persons  by  whose  default  the 
nuieance  arose. 

This  was  an  appeal  by  the  plamtrS  from  the 
learned  judge  of  uie  Southwark  County  Court. 

The  plaintiff  was  the  owner  of  two  houses,  Nos. 
5  and  6,  Yine-street,  Southwark. 

The  defendants  were  the  sanitary  authority  for 
that  district,  and  on  the  14th  April  1897  they 
uiformed  the  plaintiff  that  the  drainage  of  these 
houses  was  defective,  and  on  the  27th  May  they 
serred  him  with  notices  under  sect.  4  of  the 
Public  Health  (London)  Act  1891,  stating  that 
the  board  were  satisfied  that  a  nuisance  arose 
from  a  defective  drain,  and  requiring  its  abate- 
ment by  re-draining  into  a  common  sewer,  and 
that,  if  he  did  not  so  re-construct  this  drain, 
they  would  issue  a  summons  to  compel  him  to 
do  so. 

On  opening  the  ground  the  plaintiff  foond  that 
the  dramage  of  the  two  houses  was  carried  out  bv 
one  pipe,  and  so  therefore  this  was  a  sewer  which 
the  defendants  were  liable  to  repair. 

The  plaintiff's  surveyor,  having  searched  the 
records,  found,  as  he  thought,  an  order  for  a 
combined  system  of  drainage,  and  therefore  he 
proceeded  to  do  the  works  at  once. 

It  was  found,  however,  that,  owine  to  the  street 
having  been  re-numbered,  this  or£r  applied  to 
other  houses.  Thereupon  tiie  plaintiff  sued  the 
defendants  for  the  money  he  had  spent,  namely, 
24i. 

The  learned  County  Court  judge  gave  judg- 
ment for  the  defendants,  and  from  that  the  plain- 
tiff appealed. 

Bv  the  PubHc  Health  (London)  Act  1891  (54  k 
55  Vict.  c.  76),  8. 4 : 

(1.)  On  the  receipt  of  any  information  respecting  the 
exiirtsnoe  of  a  nmsanoe  liable  to  be  dealt  with  som- 
maaly  under  this  Act,  the  sanitary  aathority  shall*  if 
■atisfied  <rf  the  existence  of  a  nnisanoe,  serve  a  notioe  on 
the  person  by  whose  aot,  defanlt,  or  snfferanoe,  the 
nnisanoe  arises  or  oontinnes,  or,  if  snoh  person  oannot 
be  found,  on  the  ooonpier  or  owner  of  the  premises  on 
whioh  the  nnisanoe  arises  .  .  .  requiring  him  to 
abate  the  same  within  the  time  specified  in  tiie  notioe, 
sad  to  exeoate  snoh  works  and  do  snoh  things  as  may 
be  neoeesary  for  that  pnipoee,  and  if  the  sanitary  autho- 
rity think  it  desirable  (but  not  otherwise)  specifying  any 
works  to  be  executed. 

(4.)  Where  a  notioe  has  been  served  on  a  person  under 
1^  section  and  either :  (a)  The  nnisanoe  arose  from 
the  wUfnl  aot  or  default  of  the  said  person ;  or  (&)  Snoh 
person  makes  defanlt  in  complying  with  any  of  the 
rsqidsitions  of  the  notioe  within  the  time  specified ;  he 
diaQ  be  liable  to  a  fine  not  exoeeding  ten  pounds  for 
SMh  ofFence,  whether  any  such  nuisanoe  order  as  in 
tiiis  Aot  mentioned  is  or  is  not  made  upon  him. 

And  by  sect.  5,  on  non-compliance  with  the 
notice  complaint  is  to  be  made  by  the  sanitary 
authority,  and  the  court  of  petty  sessions  may 
make  a  nuisanoe  order. 

By  iect  11 : 

(1.)  All  reasonable  ooets  and  expenses  incurred  in 
aerring  notioe  and  making  a  oomplaint,  or  obtaining  a 
mnsanoe  order,  or  in  carrying  the  order  into  effeot,  shall 
be  deemed  to  be  money  paid  for  the  use  and  at  the 


request  of  the  person  on  whom  the  order  is  made ;  or  if 
the  order  is  made  on  the  sanitary  authority,  or  if  no 
order  is  made,  but  the  nuisanoe  is  proved  to  have  existed 
when  the  notioe  was  served  or  the  complaint  made,  then 
of  the  person  by  whose  aot,  default,  or  sufferance  the 
nuisanoe  was  caused ;  and,  in  oases  of  nuisanoe  caused 
by  the  act  or  default  of  the  owner  of  premises,  such 
costs  and  expenses  may  be  recovered  from  any  person 
who  is  for  the  time  being  owner  of  such  premises. 

(2.)  Such  costs  and  expenses,  and  any  fines  incurred 
in  relation  to  any  such  nuisanoe,  may  be  recovered  in  a 
summary  manner  or  in  a  County  Court  or  High  Court, 
and  the  court  shall  have  power  to  divide  costs, 
expenses,  and  fines  between  persons  by  whose  acts, 
defaults,  or  sufferance  a  nuisance  Is  caused  as  to  it  may 
seem  just. 

W.  E.  Ball  for  the  plaintiff. — ^Non-compliance 
with  this  notice  would  have  entailed  a  penaJfcv 
under  sect.  4,  sub-sect.  4,  of  the  Public  Health 
(London)  Act  1891,  and  so  the  plaintiff  was  com- 
pelled to  pay  for  what  the  defendants  were  by 
La.w  bouna  to  do.  The  defendants  are  clearly 
liabe  under  sect.  11,  sub-sect.  1  of  the  same  Act. 
Gebhart  v.  Saunders  (67  L.  T.  Rep.  684;  (1892) 
2  Q.  B.  452)  covers  this  case. 

Macmorran,  Q.C.  for  the  defendants. — ^The 
service  of  the  notice  creates  no  legal  liability  to 
do  the  work,  so  there  was  no  compulsion.  The 
case  of  Gebhart  v.  Saunders  {tibi  sup.)  is  wrong. 
As  to  there  being  a  request  to  support  an  action 
for  money  paid,  see 

Self  V.  The  Hove  Commissimers,  72  L.  T.  Eep.  234 ; 
(1895)  1  Q.  B.  685. 

Lord  BussELii,  C.J. — This  is  a  case  of  con- 
siderable complication  and  difilculbr,  and  I  can- 
not say  that  m  delivering  the  jucLnnent  which 
I  now  do  I  am  free  from  doubt.  The  facts  are 
these:  The  plaintiff  was  owner  of  the  houses 
Nos.  5  and  6,  Yine-street,  and  in  connection  with 
those  houses  a  nuisance  had  arisen  which  was 
attributable  to  the  defective  state  of  the  drains 
or  sewers,  whichever  they  were,  by  which  the 
sewage  of  those  houses  was  carried  away.  The 
matter  was  one,  therefore,  which  required  to  be 
dealt  with  promptly,  because,  unless  promptly 
dealt  with,  it  would  be  a  source  of  danger  to 
health  and  possibly  to  life,  and  acoordin^y  the 
defendants,  as  the  sanitary  authority,  served 
notices  addressed  to  the  owners  or  occupiers  of 
tiie  respective  houses  requiring  them  to  re-drain 
the  premises  into  the  common  sewer.  At  the 
time  it  was  impossible  for  anyone  to  determine 
from  a  casual  inspection  of  the  premises  whether 
the  defective  pipes  from  which  the  nuisance  arose 
were  drains  or  sewers,  and  who  was  consequently 
the  party  responsible  for  their  defective  condition. 
If  each  of  the  houses  was  drained  by  a  separate 
pipe,  that  pipe  was  a  drain  and  not  a  sewer,  and 
the  liability  would  fall  upon  the  ovmer.  Again, 
if  the  two  houses  were  drained  b^  a  single  pipe, 
and  that  combined  system  of  drainage  mid  beien 
authorised  by  an  order  of  the  sanitary  authority, 
the  pipe  would  be  a  drain,  and  the  liability  would 
fall  on  the  owner.  But,  if  the  houses  were  drained 
by  such  a  combined  system  of  drainage,  without 
an  order  of  the  sanitaiy  authority,  the  pipe  which 
carried  off  the  sewage  would  be  a  sewer  and  not  a 
drain,  and  the  sanito.ry  authority  would  be  liable 
for  its  defective  condition.  Upon  receiving  the 
notices,  the  plaintiffs*  surveyor,  who  found  that  the 
two  houses  were  drained  by  means  of  a  single  pipe, 
claimed  that  the  pipe  in  question  was  i  sewer  and 
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not  a  drain ;  and  the  sanitary  authority  referred 
him  to  the  reoords  at  the  office  of  the  London 
Oonnty  Counoil,  and  he  accordingly  searched 
those  records,  when  he  discovered  what  he  thought 
to  be  an  order  authorising  a  combined  system  of 
drainage  for  these  two  houses,  and  he  communi- 
cated the  fact  of  his  supposed  discovery  to  the 
defendants  and  proceeded  to  do  the  required  work. 
There  is  no  suggestion  that  the  defendants  were 
in  any  way  prejudiced  or  altered  their  position 
in  consequence  of  that  communication  so  as  to 
raise  an  estoppel  against  the  plaintiff  if  the  facts 
stated  were  incorrect.  But,  as  a  fact,  it  turned  out 
that  the  supposed  discovery  was  a  mistake,  and 
that  the  order  appearing  in  the  records  as  autho- 
rising a  combined  plan  of  drainage  for  Nos.  5 
and  6,  Yine-street,  referred  to  two  wholly  different 
houses,  the  numbering  of  the  houses  in  the  street 
having  been  altered  since  the  date  at  which  that 
order  was  made.  The  consequence  was  that,  as 
there  was  no  order  authorising  the  combined 
drainage,  the  nuisance  aiising  from  the  defective 
pipe  was  owing  to  the  default  of  the  sanitary 
authority  themselves.  But  before  the  mistake 
was  discovered  the  plaintiff  had  expended  money 
upon  work  which  ought  to  have  be^  done  by  the 
defendants.  The  question  is,  whether  the  plamtiff 
is  legally  entitled  to  recover  that  money  irom  the 
defendimts.  That  turns  upon  the  construction 
which  is  to  be  put  upon  sects.  4  and  11  of  the 
Public  Health  (London)  Act  1891.  Sect.  4  pro- 
vides in  sub-sect.  1  that  the  sanitary  authority, 
if  satisfied  of  the  existence  of  a  nuisance,  may 
serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arises  or  con- 
tinues, or,  if  such  person  cannot  be  found,  on  the 
owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  requiring  them  to  abate  the  same. 
And  sub-sect.  4  of  the  same  section  provides  that, 
where  a  notice  has  been  served  on  a  person  under 
this  section,  and  such  person  makes  default  in 
complying  with  any  of  the  requisitions  of  .the 
notice,  he  shall  be  uable  to  a  fine  not  exceeding 
lOZ.,  whether  any  nuisance  order  is  made  upon 
him  or  not.  It  was  contended  on  behalf  of  the 
defendants  that  the  section  does  not  empower  the 
magistrate,  before  whom  a  complaint  of  non-com- 
pliiuice  with  an  abatement  notice  is  laid,  to  fine 
the  person  on  whom  the  notice  was  served  unless 
there  is  clear  proof  that  that  person  was  legally 
responsible  for  the  existence  of  the  nuisance.  But 
witn  that  1  do  not  agree.  Though  far  from 
suggesting  that  it  is  not  matter  of  defence  to 
such  a  complaint  to  show  that  some  other  person 
and  not  the  person  served  was  responsible  for  the 
nuisance,  1  tliink  that,  in  the  absence  of  produc- 
tion by  the  persons  summoned  of  evidence  to  that 
effect,  the  magistrate  has  jurisdiction  to  inflict  a 
penalty  on  mere  proof  of  non-compliance  with  the 
notice.  Li  other  words,  I  look  upon  the  section 
as  putting  upon  the  person  served,  not  for  all 
time  but  prima  facie  and  for  the  time  being,  the 
liability  to  do  what  it  is  necessary  should  promptiy 
be  done,  leaving  the  question  of  his  ultimate 
liability  to  be  dealt  with  subsequentiy.  That  was 
the  view  which  was  taken  by  Day  and  Charles,  J  J. 
in  the  case  of  (Mhart  v.  Sav/niers,  I  agree  with 
what  was  there  said  by  Bay,  J. :  "  Common  sense 
and  the  necessity  of  the  case  made  it  necessaiy 
for  something  to  be  done  forthwith ;  and,  as  either 
the  plaintiff  or  the  defendants  were  bound  to  do 
that  something,  the  plaintiff  proceeded  to  do  it. 


Had  he  not  done  so,  he  would  have  been  liable, 
under  sect.  4,  sub-sect.  4,  of  the  Act  of  1891,  to  a 
p«ud1^  of  lOZ.''  Then,  if  that  is  the  right  con- 
struction to  put  on  the  section,  the  plainliffin 
the  case  was  compelled  to  do  work  wmch  admit- 
tedly the  def ends^ts  were  legally  compeUable  to 
do,  and,  under  those  circumstances,  the  common 
law  provides  that  the  defendants  should  be 
required  to  recoup  the  plaintiff  for  the  expensee 
to  which  he  had  been  put  in  consequence  of  thdr 
default  Also,  I  think  that,  whether  the  plaintif 
was  compelled  to  do  the  work  or  not,  he  is  entitled 
to  recover  the  expense  under  sect.  11.  That 
section  provides  that :  "  All  reasonable  costs  and 
expenses  incurred  in  .  .  .  obtaining  a  nuisance 
order,  or  in  carrying  the  order  into  effect,  shall 
be  deemed  to  be  money  paid  at  the  request  of  the 
person  on  whom  the  order  is  made  .  .  .  or,  if 
no  order  is  made,  but  the  nuisance  is  proved  to 
have  existed  when  the  notice  was  served  .  .  . 
then  of  the  person  by  whose  act,  default  or 
sufferance  the  nuisance  was  caused."  1  under- 
stand the  words  "  expenses  incurred  ...  in 
carrying  the  order  into  effect  *'  to  include  (as  waa 
held  in  Oebhari  v.  Saunders)  the  expenses  of  the 
execution  of  work  to  an  abatement  notice.  So 
that  the  effect  of  the  section  seems  to  be  that, 
where  an  abatement  notice  is  served,  and,  in  con- 
sequence of  the  party  served  doing  the  work  in 
obedience  thereto,  no  nuisance  order  is  made,  the 
expense  incurred  in  doing  the  work  is  to  be 
deemed  to  be  money  paid  at  the  request  of  the 
person  by  whose  default  tiie  nuisance  was  caused. 
The  expenses  therefore  incurred  by  the  plaintif 
in  this  case  are,  by  virtue  of  that  section,  to  be 
deemed  to  have  been  incurred  at  the  request  of 
the  defendants.  1  think  that  the  County  Court 
judge  was  wrong,  and  that  the  appeal  must  be 
allowed. 


Mathew,  J.  concurred. 


Appeal  aHawed. 


Solicitors  for  the  plaintiff,  Andrew,  Wood,  and 
Pvrvee, 

Solicitors  for  the  defendants,  Sayleyt  Adams, 
Hawker,  and  Noble, 


Wednesday,  April  6, 1898. 
(Before  Day  and  Phillimobb,  J  J.) 

WooDHAM  (app.)  V.  Thb  Londok  Coxjntt 
CoxTNCiL  (reaps.),  (a) 

Metropolis — Refusal  to  sanction  plans^^"  Dirsei 
communication  ** — Law  or  fact — London  BuHd- 
ing  Act  1894  (57  &  58  Vict.  c.  CGSBiii,),  s,  9. 

Whether  or  no  a  new  street  forms  a  direct  eommtmi- 
cation  between  two  streets  so  as  to  enable  (he 
council  to  refuse  their  sanction  to  the  laying  otU 
of  such  new  street  under  sect,  9  of  the  London 
Building  Act  1894,  is  a  question  of  fact, 

Cass  state  by  the  Tribunal  of  Appeal  constituted 
under  the  London  Building  Act  1894. 

The  appellant  was  the  owner  within  the  mean- 
ing of  the  London  Bmldins  Act  l^Mt  of  a  certain 
plot  of  land  in  the  parish  of  Lewisham,  in  the 
county  of  London,  adjoining  the  public  oarnsjgfi 
roads,  known  as  Laleham-road  and  BrownhiJi- 
road. 

On  the  10th  April  1897  the  appeUant  applied  to 
the  respondents  in  pursuance  of  tiie  provudoiu  of 

(«)  Boponed  by  W.  urn  B.  Hkbbibt.  Baq.,  Buxistar^t-lAv. 
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tiie  London  Building  Act  1894,  for  tbeir  sanction 
to  the  constmction  through  the  land  of  a  new 
street,  but  the  respondent  refused  the  applica- 
tion. 

On  the  8th  July  1897  the  appellant  by  his  soli- 
citor made  a  fresh  application  to  the  respondents. 

On  the  6th  Aug.  1897  a  resolution  was  passed 
by  the  respondents  directing  an  order  to  be 
sealed,  refusing  their  sanction  to  the  laying  out  of 
the  proposed  new  street  on  the  ground  uiat  the 
new  sti^t  would  not,  at  and  from  the  time  of 
forming  and  laying  out,  afford  direct  communica- 
tion between  two  streets  formed  and  laid  out  for 
carriage  traffic,  and  that  the  respondents  had  not 
been  satisfied  by  the  appellant,  that  he  had  con- 
trol over  the  portion  oi  the  Catford  cycle  track 
nound  to  be  absorbed,  and  upon  which  part  of 
Qie  new  street  was  proposed  to  be  formed ;  and 
an  order  was  accordingly  made  under  the  seal  of 
the  reepondentfi,  and  notice  under  the  hand  of  the 
respondents'  superintending  architect,  and  a  copy 
of  the  order  oc  refusal,  and  the  grounds  thereof 
were  thereupon  duly  served  upon  the  appellant. 

The  appellant  appealed  to  the  Tribunal  of 
Appeal  against  the  refusal  of  the  respondents  to 
sanction  the  formation  or  laying  out  of  the  pro- 
posed new  street  or  streets  on  the  following 
grounds :  (a)  That  the  proposed  new  street  would, 
at  and  from  the  time  of  forming  and  laying  out 
the  same,  afford  direct  communication  between 
tiro  streets  formed  and  laid  out  for  carriage 
traffic,  to  wit,  Laleham-road  and  BrownhiU-road 
aforesaid;  (&)  that  the  respondents  were  not 
entitled  to  refuse  their  sanction  on  the  ground 
that  ther  had  not  been  satisfied  by  the  appellant 
that  he  nad  control  over  the  ground  upon  which 
part  of  the  new  street  was  proposed  to  be  formed ; 
(e)  that  the  appellant  had  control  over  the  ground 
upon  which  the  whole  of  the  new  street  was  pi*o- 
posed  to  be  formed,  and  was  able  to  form  the 
same  in  accordance  with  such  proposal. 

On  the  hearing  of  the  appeal,  the  facts  herein- 
before stated  were  proved  or  admitted,  and  it 
was  contended  on  the  part  of  the  appellant  (a) 
that  the  proposed  new  street  or  streets  would,  at 
and  from  the  time  of  forming  and  laying  out  the 
same,  afford  communication  between  two  streets 
formed  and  laid  out  for  carriacce  traffic,  namely, 
Laleham-road  and  Brownhill-road,  that  such  com- 
mmiication  would  not  be  indirect,  but  would  be 
direct  within  the  meaniog  of  sect.  9  (4)  of  the  said 
London  Building  Act  1894 ;  (6)  that  each  of  the 
two  straight  portions  of  the  proposed  new  street 
or  streets  would,  at  and  from  the  time  of  form- 
ing and  laying  out  the  same,  afford  direct  com- 
mmiication  between  two  streets,  being  streets 
formed  and  laid  out  for  carriage  traffic  within 
the  meaning  of  the  sub-section,  inasmuch  as  each 
of  such  straight  portions  would,  at  and  from 
the  time  of  the  laying  out  and  forming  thereof, 
being  completed,  afford  direct  communication 
between  the  other  of  such  straight  portions  and 
Laleham-road  and  BrownhiU-road,  as  the  case 
might  be. 

The  respondents  did  not  rely  upon  the  alleged 
failure  of  the  appellant  to  satisfy  them  that  he 
had  control  over  the  ground  upon  which  it  was 
proposed  to  form  the  new  street  or  streets;  but 
they  contended  (a)  that  the  proposed  new  street 
or  streets  would  not  afford  direct  communica- 
tion between.  Laleham-road  and  Brownhill-road 
^riihin  the  meaning  of  the  sub-section,  because  | 
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such  new  street  or  streets  would  not  afford  com- 
munication in  a  straight  line  between  those  roads ; 
{h)  that  the  commumcation  to  be  afforded  by  the 
proposed  new  street  or  streets  was  not  in  point 
of  fact  reasonably  direct ;  (c)  that  neither  of  the 
straight  portions  of  the  proposed  new  street  or 
streets  would,  at  and  from  the  time  of  luying  out 
the  same,  afford  commuQication  between  two 
streets,  being  streets  laid  out  and  formed  for 
carriage  traffic,  because  the  other  of  such  por- 
tions was  not  an  existing  street. 

The  tribunal  found  (1)  that  the  proposed  new 
street  or  streets  would  not  afford  direct  commu- 
nication between  Laleham-road  and  Brownhill- 
road;  and  (2)  that  the  straight  portions  of  the 
proposed  street  or  streets  could  not  be  treated 
as  streets  laid  out  and  formed  for  carriage 
traffic  for  the  purposes  of  sect.  9.  sub- sect.  4, 
because  they  were  not  existing  streets,  and  they 
dismissed  the  appeal  accordin^y. 

The  questions  of  law  for  the  opinion  of  the 
court  were,  whether,  upon  the  facts  proved  and 
admitted,  the  proposed'  new  street  or  streets 
would  or  would  not,  within  the  meaning  of  the 
sub-section,  afford  direct  communication  between 
Laleham-road  and  Brownhill-road,  and  if  the 
court  shall  answer  that  question  in  tlie  negative ; 
whether  each  of  the  two  straight  portions  of  the 
proposed  new  street  or  streets  would  or  would  not, 
within  the  meaning  of  the  sub- section,  at  and 
from  the  time  of  laying  out  the  same,  afford  such 
communication  between  streets  formed  and  laid 
out  for  carriage  traffic  P 

By  the  London  Building  Act  1894  (57  &  58 
Vict.  c.  ccxiu.)^  s.  9. 

Li  any  of  the  oases  following,  hot  in  no  others  (that  ia 
to  say) :  (4)  Where  any  street  not  being  within  the  oity 
ia  proposed  to  be  formed  or  laid  ont  in  saoh  manner  that 
snoh  street  will  not  at  and  from  the  time  of  forming  and 
laying  out  the  same  afford  direct  communication  between 
two  streets,  such  two  streets  being  (where  it  is  intended 
to  form  or  lay  oat  snch  streets  for  carriage  traffic) 
streets  formed  and  laid  out  for  carriage  traffic  ;  It  shall 
be  lawful  for  the  council  by  order  at  any  time  within  the 
period  of  two  months  after  the  receipt  of  the  applica- 
tion to  refuse  to  sanction,  or  to  sanction  to  such  con- 
ditions as  they  may  by  such  order  prescribe  the  forma- 
tion or  laying  out  of  such  street  for  carriage  traffic,  or 
for  foot  traffic  only,  as  the  case  may  be  ;  Provided  that 
the  council  shcdl  within  such  period  give  notice  to  the 
applicant  of  such  order,  stating  fully  all  their  reasons  for 
such  refusal  or  the  imposition  of  such  conditions  as  the 
case  may  be  :  Provided  that,  if  within  the  said  period  of 
two  months  the  council  fail  to  give  notice  of  their 
refusal  to  sanction  the  formation  or  laying  out  of  such 
street,  or  of  their  disapproval  of  any  such  plan  or  section 
they  shall  be  deemed  to  have  given  their  sanction 
thereto. 

Bray,  Q.C.  and  Alex.  Glen  for  the  appellant. — 
The  word  "  direct "  does  not  mean  "  straight." 
They  referred  to 

The  London  County  Council  t.  Edmonson  and  Sons, 
66  L.T.Bep.  200. 

Avory  and  Daldy  for  the  respondent  council. — 
This  is  a  pure  question  of  fact.  Whether  or  no 
this  street  is  a  "  direct  communication  "  is  to  be 
determined  by  the  council,  or  by  the  Tribunal  of 
Appeal. 

Day,  J. — In  my  opinion  this  is  a  question  of 
fact  upon  which  the    county  council   have  pro- 
nounced their  opinion,  and  also  the  Tribunal  of. 
Appeal.    I  do  not  see  any  reason  to  differ  with 
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thoee  opinions.     They  have  found  that  this  street 
is  not  a  direct  oommnnication. 

Phillimobb,  J.^I  am  of  the  same  opinion.  In 
many  ways  I  shonld  have  he&a  ^laa  to  have 
acceded  to  the  argument  of  Mr.  Bray,  but  the 
finding  of  the  Tribunal  of  Appeal  is  a  pure  ques- 
tion of  fact  and  not  of  law.      j        ,  , .  , 

Appeal  di8m%s8ed. 

Solicitors  for  the  appellant,  Crouch,  Edwards, 
and  Heron. 
Solicitor  for  the  respondent,  W,  A.  Blaxland, 


Saturday,  April  23,  1898. 

(Before  GsAKTHiLM  and  Ebknedt,  JJ.) 

Blbnkinsopp  (app.)  v,  Ogdbn  (resp.).  (a) 

Factory — Unfenced  machinery — Accident  through 
careteeenese  and  disobedience  of  workman — 
LiahUity  of  employer — Factory  and  Workshop 
Act  1878  (41  Vict  c.  16),  s.  82. 

The  employer  is  not  relieved  of  his  liability  under 
sect,  82  of  the  Factory  and  Workshop  Act  1878 
by  reason  of  the  accident  having  occurred  throttgh 
the  carelessness  and  disobedience  of  the  wcrh- 
man. 

Case  stated. 

The  appellant  was  one  of  Her  Majesty's  In- 
spectors of  Factories  and  Workshops,  and  the 
res^ndents  were  letteipress  printers  carrying  on 
business  at  30,  Great  Saffron-hill,  London,  wnere 
they  are  occupiers  of  a  factory  or  workshop  within 
the  meaning  of  the  Factory  and  Workshop  Acts 
1878  to  1895. 

On  the  21st  Sept.  1897  a  boy  named  Alfred 
William  Wright,  Mine  then  in  the  enmloyment 
of  the  respondents,  while  he  was  working  at  a 
machine  mown  as  a  Wharf  dale  printing  machine 
on  the  respondents'  premises,  caught  his  left 
hand  in  the  wheels  of  the  machine  and  was 
injured,  and  thereby  lost  two  of  lus  fingers. 

It  was  his  duty,  and  he  was  so  directed  by  the 
foreman,  to  stand  on  a  stool  at  the  side  of  the 
machine  and  to  keep  the  papers  straight,  but  the 
accident  happened  when  he  was  standing  at  the 
back  of  the  machine  contrary  to  the  directions 
^Ten  to  him  by  his  foreman,  the  machine-minder, 
in  the  employ  of  the  respondents,  and  under  whose 
orders  the  boy  was  wording. 

Although  the  back  gear  of  the  printing  machine 
where  the  boy's  hand  was  caught  in  the  wheels 
and  injured  was  a  dangerous  part  of  the  machinery 
within  the  Factory  Acts,  such  back  gear  was  not 
sufficiently  fenced. 

It  was  contended  on  behalf  of  the  appellant 
that  it  was  immaterial  whether  the  injury  to  the 
boy  was  caused  by  his  own  negligence,  and  that 
the  machine  not  having  been  fenced  the  respon- 
dents were  guilty  of  the  offence  charged. 

It  was  contended  on  behaJf  of  the  respondents 
that  the  injury  was  caused  by  the  negbgence  of 
the  boy,  and  by  his  disobedience  to  the  orders  of 
the  machine-minder,  and  that  therefore  the 
respondents  were  not  liable,  although  the  machine 
ought  to  hare  been  fenced. 

The  magistrate  found  that  the  machine  in 
question  was  not  securely  fenced,  but  that  the 
injury  to  the  boy  was  caused  by  his  own  careless- 
ness  and  wilful  disobedience  to  order.    That  a 

(a)  Beported  by  W.  di  B.  Hibbibt,  Esq.,  BarrUter-ftt-Law. 


Bto<d  was  provided  for  him  by  the  side  of  the 
machine  which  he  was  told  to  stand  upon,  and 
that  if  he  had  done  as  he  was  told  the  aocidsni 
could  not  have  happened.  He  held  that  the 
respondents  were  not  liable  under  sect.  82  of  the 
Factory  and  Workshop  Act  1878,  and  dismiased 
the  summons. 

By  the  Factory  and  Workshop  Act  1878  (41 
Vict.  c.  16),  s.  82 : 

If  any  person  is  killed  or  suffers  any  bodily  mjnzy  ia 
oonseqnenoe  of  an  ooonpier  of  a  factory  having  negleoted 
to  fence  any  maohmery  required  by  or  in  pnnnanoe  of 
this  Act  to  be  securely  fenced,  or  having  negleoted  to 
maintain  snch  fendng  .  .  .  the  oocopier  of  the 
factory  or  workshop  shall  be  liable  to  a  fine  not  exceed- 
ing lOOL,  the  whole  or  any  part  of  whioh  may  be  applied 
for  the  benefit  of  the  injured  person  or  his  famOy,  or 
otherwise  as  tiie  Secretary  of  State  determines. 

H,  Button  for  the  appellant. 

Buegg,  Q.C.  and  Forman  for  the  respondent. 

Grantham,  J. — ^We  have  no  doubt  that  the 
learned  magistrate  here  was  wrong  and  ought  to 
have  inflicted  a  fine  under  sect.  82.  Mr.  £uegg 
has  ar^ed  that  it  can  only  refer  to  cases  wh^ 
the  injury  was  not  caused  by  the  negligence  of 
the  workman.  But  I  cannot  accept  ms  con- 
struction of  the  statute  at  all.  Assuming  that 
some  boys  are  playing  in  the  road,  and  somebody, 
properly  or  improperlv,  has  dug  a  hole  in  that 
road,  and  some  of  uie  ooys  tumble  into  that  hole 
and  are  killed,  what  is  it  that  causes  their  death  ? 
Why,  the  falling  into  the  hole.  Although  they 
may  have  been  running  about  and  playing,  and 
they  may  have  been  guilty  of  negligence  in  not 
loosing  where  they  were  running,  it  cannot  be 
said  they  were  killed  in  consequence  of  being 
careless,  but  they  were  killed  in  oonsequence  of 
falling  into  the  hole.  Therefore  when  injnxT 
results  from  machinery  not  being  fenced,  although 
the  boy  may  have  be^  negligent  too,  yet  it  does 
not  prevent  the  cause  of  we  injury  being  the 
nonfencing  of  the  machinery,  because  if  that 
machinery  had  been  fenced  that  accident  would 
not  have  happened.  It  is  for  the  Home  Office 
to  determine  what  is  to  be  done  with  the  fine, 
because  children  in  these  cases  cannot  recover 
anything  if  they  have  been  negligent^  but  it 
is  in  the  power  of  the  Home  Secretary  to 
make  such  compensation  as  he  thinks  fit. 
Beyond  that  the  object  of  the  section  is  to  fine  a 
person  where  serious  injury  has  resulted  from  the 
non-fencing  of  the  machinery,  and  proceedings 
are  taken  against  him.  The  question  raised  here 
is  a  very  proper  one,  and  I  was  surprised  to  hear 
it  stated  that  it  had  not  arisen  before.  I  cannot 
accept  that  statement,  for  it  did  arise  before  me 
in  a  case  some  time  ago  where  I  held  as  I  am 
holding  now.  It  was  where  an  action  had  be^ 
brought  and  negligence  proved,  and  I  held  that  if 
proceedings  had  b^en  taken  under  this  section  the 
man  must  have  been  fined,  and  the  defendant 
offered  to  pay  the  fine  of  lOOZ. 

Kekkedy,  J. — ^I  am  of  the  same  opinion.  It 
apx>ear8  to  me  to  be  clear  that,  it  being  admitted 
that  without  this  absence  of  proper  fencing  this 
injury  would  not  have  been  suffered  by  the  boj, 
it  would  be  wrong,  looking  at  the  purpose  of  tibe 
section  and  its  natural  language  to  read  **in 
consequence  of  "  as  if  it  were  looking  at  "  ooDBe- 
quence  "  in  an  action  for  damages  in  which  one 
person  is  seeking  to  recover  damages  from  another 
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and  fails,  aocordin^  to  old  and  well-reoognised 
pxinciplee,  beoaiue  it  is  shown  against  him  that 
the  immediate  and  direct  cause  of  the  mischief 
was  his  own  conduct.  Here  we  are  dealing  with 
a  section  the  object  of  which  is  to  proTicle  safe 
machinery  in  factories,  and  if  the  machinery  is 
tooh  that  if  it  is  not  safely  fenced  bodily  injury 
or  death  may  ensue,  it  seems  most  reasonable 
that  the  State  should  say,  **  We  must  inflict  a 
fine  for  such  machinery  bemg  unfenced,  although 
it  may  be  that  the  person  injured  could  not  him- 
self sue  and  get  os^mages  from  you,  because  he 
has  to  some  extent  been  negligent  himsell"  It 
is  to  the  interest  of  the  State  that  the  machinery 
should  be  safe  for  negligent  as  well  as  for  care- 
ful people,  and  they  say, ''  If  you  do  not  take  pre- 
eanoons  to  make  it  safe  as  far  as  you  are  required 
by  the  terms  and  provisions  of  this  Act,  you  are 
liable  to  a  penalty,  which  we  may  use  as  we  like 
to  such  extent  as  we  like,  by  way  of  compensating 
an  injured  person."  I  am  not  alarmed  by  the 
saggestions  made  by  Mr.  Buegg  of  suicide  and 
intentional  injury.  I  should  have  thought  it  would 
be  veiy  difficult  to  persuade  the  Secretary  of 
State  that  a  man  who  looked  about  for  a  machine 
to  jump  into  in  order  to  get  killed,  or  who  puts 
his  hand  into  a  machine  in  order  to  get  injured, 
eonld  be  said  to  be  a  person  who  was  killed  or 
was  injured  by  reason  of  the  non-fencing  of  the 
machinery.  If  so,  you  misht  say  that  a  person 
would  be  obliged  to  fence  kniyes  in  a  factory  so 
as  to  keep  them  from  people  who  had  to  use  them. 
That  qu^tion,  however,  does  not  arise  here.  So 
&r  as  one  may  look  at  one  section  in  these  matters 
as  throwing  lieht  upon  the  true  intention  of 
another,  sect.  13,  to  which  our  attention  has  been 
ealled,  extending  the  provisions  of  this  section  to 
breaches  of  duty  under  the  Factory  and  Workshop 
Act,  doee,  I  thmk,  to  some  extent  give  additional 
force  to  that  which  I  hold  by  itself  to  be  suf- 
ficiently  clear    for    the    construction    of    this 

"^^'^''^  Appeal  dUouoed, 

Solidtor  for  the  appellant,  The  Solieitor  to  the 
Tretuwry, 
Solicitor  for  the  respondent,  B.  Wehh, 


Monday,  April  25, 1898. 
(Before  Wills  and  Ebnnbdt,  JJ.) 

CrCKFIBLB  RXTBAL  DiSTBICT  COUNCIL  V, 

GoBiNO.  (a) 

Bighways-^Highvoays  repairable  ratione  tenursB 
— Bepair$  of — Person  liable  for -^Whether 
liabuiiy  is  on  oioner  or  occupier  —  Local 
Government  Act  1894  (56  &  57  Vict  c.  73),  «.  25, 

8Ub-8.  2. 

Beet,  25,  sub-sect.  2,  of  the  Local  Government  Act 
19H  provides  that,  "  where  a  highway  repairable 
ratione  tenursa  af>pears  .  .  .  not  to  he  in 
proper  repair,  ana  the  person  liable  to  repair  the 
same  fails  .  .  .  to  place  it  in  proper  repair, 
the  district  council  may  place  this  highway  in 
proper  repair,  a/nd  recover  from  the  person  liable 
to  repair  the  highway  the  necessary  expenses  of 
so  ioingT 

Held,  that  the  owner  of  the  lands  is  n^t  **  the 
person  liable  to  repair  *'  within  the  meaning  of 

~       ■  -- — — - 
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this  stib-section,  and  that,  therefore,  when  the 
'  district  cou/ncU  place  in  repair  a  highway  repadr* 
able  ratione  tenurse,  they  cannot,  tmder  this  sub* 
section,  recover  the  expenses  of  so  doing  from  the 
owner,  <u  the  liability  for  such  repairs  is^as  U 
was  before  the  passing  of  the  Act — upon  the 
occupier  amd  not  upon  the  owner. 

Appeal  by  the  defendant  from  a  ludgment  of 
Judge  Martineau  sitting  at  Worthing  County 
Court. 

The  action  was  brought  by  the  plaintiffs  under 
the  powers  conferred  upon  them  as  the  district 
council,  by  sect.  25,  sub-sect.  2,  of  the  Local 
Gk>venim6nt  Act  1894,  to  recover  the  sum  of  11., 
being  the  cost  of  repairing  two  foot-bridges  over 
a  stroam  running  through  lands  belon^in^  to  the 
defendant,  which  footbridges  the  plambfCs  con- 
tended the  defendant,  as.  owner  of  the  land,  was 
liable  to  repair  ratione  tenurse. 

The  facts,  as  stated  in  the  judgment  of  the 
learned  judge,  were  as  follows : 

The  defendant  is  the  owner  of  two  farms  in  the 
parish  of  Alboume,  in  the  ooanty  of  Sussex. 
There  are  two  pubUc  footpaths  wmoh  run  over 
these  lands  and  through  the  farms  belonging  to 
the  defendant,  and  uiese  fool^aths  were  con- 
venient not  only  to  the  pubhc  senerally  but 
particularly  to  the  men  employed  on  the  two 
uurms. 

The  stream  severs  the  two  f oot^ths,  and  the 
two  wooden  footbridges  in  question  unite  the 
severed  portions  of  the  paths,  and  carry  the  foot- 
paths over  the  stream. 

The  plaintiffs  said  that  the  defendant  was  liable 
ratione  tenwrsB  to  repair  these  two  wooden  foot- 
bridges, and  the  bridges  being  out  of  repair  the 
plaintiffs  reauested  the  defendant  to  put  them 
mto  repair,  out  the  defendant,  though  admitting 
that  the  bridges  were  out  of  repair,  denied  au 
liability,  and  refused  to  repair  them,  insisting  that 
it  was  the  duty  of  the  district  council  to  repair 
the  bridges. 

The  j^aintiffs  having  repaired  the  two  foot- 
bridges at  a  cost  of  71.,  claimed  to  be  entitied  to 
recover  the  amount  from  the  defendant  under 
sect.  25  of  the  Local  Grovemment  Act  1894 ;  and  the 
substantial  dispute  between  the  plaintiffs  and  the 
defendant  was  whether  tiie  defendant  was  liable 
ratione  tenuras  to  repair  the  two  bridges,  and  as 
to  that  the  defendant  contended  that  there  was 
no  sufficient  evidence  oC  liability,  and  he  also  con- 
toided  that  the  notice  and  request  to  repair 
should  not  have  been  given  to  the  defendant,  who 
is  owner,  but  ought  to  have  been  given  to  his 
tenants,  the  occupiers. 

With  regard  to  the  question  whether  there  was 
sufficient  evidence  of  liability  to  repair  ratione 
tenuras,  the  learned  judge  found  that  there  was  no 
evidence  whatever  of  the  parish  having  ever 
repaired  or  paid  for  any  repairs  to  either  of  the 
two  bridges;  but  that  there  was  evidence  that 
one  of  the  bridges  was  repaired  on  at  least 
two  occasions  by  the  defendant,  the  repair  on 
one  occasion  being  on  the  application  of  the 
parish  surveyor,  and  that  tiie  other  bridge 
was  repaired  by  a  formei*  owner  of  one  of  the 
farms. 

The  judge  held  that  the  defendant,  the  owner, 
was  liable  ratione  teniMras;  that  the  notice 
and  request  were  properly  given  to  the  owner 
who  was  the  person  ultimately  liable,  and   he 
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tiherefore  tield  that  the  plaintiffs  were  entitled  to 
•lie  the  owner,  and  gave  judgment  for  the  pLiin* 
tiffs  for  72.  and  costs,  with  leave  to  appeaL 
The  defendant  appealed. 

The  Local  Government  Act  18d4  (56  &  57  Yict. 
c.  73)  provides : 

Sect.  25. — (1.)  As  from  the  appointed  day  there  shall 
be  transferred  to  the  distriot  oonncil  of  every  roral 
diatriot  all  the  powers,  duties,  and  liabilities  of  the 
mzal  sanitary  authority  in  the  dlistrict,  and  of  any  high- 
way authority  in  the  district,  and  highway  boards  shall 
oease  to  exist,  and  rural  distriot  oonnoils  shall  be  the 
snocesBors  of  the  rural  sanitary  authority  and  highway 
authority,  and  shall  also  have,  as  respects  highways,  aU 
the  powers,  duties,  and  liabilities  of  an  urban  sanitary 
authority  under  sects.  144  to  148  of  the  Public  Health 
Act  1875,  and  those  aections  shall  apply  in  the  case  of 
a  rural  distriot  and  of  the  council  thereof  in  like  manner 
as  in  the  case  of  an  urban  district  and  an  urban 
authority. 

(2.)  Where  a  highway  repairable  ra^tone  tenurm  appeara 
on  the  report  of  a  oompetent  aunreyor  not  to  be  in 
proper  repair,  and  the  person  liable  to  repair  the  aame 
fiulB  when  requeated  ao  to  do  by  the  diatrict  council  to 
place  it  in  proper  repair,  the  district  council  may  place 
the  highway  in  proper  repair,  and  recover  from  the 
person  liable  to  repair  the  highway  the  neceasary 
expensea  of  ao  doing. 

B.  E,  Moore  {Mcvrihall  Hall  with  him)  for  the 
appellant — ^The  proceeding  in  this  case  a^^ainst 
the  owner  was  wrong,  as  the  proper  party  to  pro- 
ceed against  in  the  first  instance  is  the  occupier 
and  not  the  owner.  The  case  of  Baker  v.  Qrevn- 
hill  (3  Q.  B.  Div.  148),  which  is  relied  upon  by 
the  plaintiffs,  does  not  support  this  contention. 
On  the  contrary,  it  is  an  authority  for  showing 
that  the  liability  is  primarily  upon  the  occupier, 
though  as  between  the  owner  and  the  occupier 
the  ultimate  liability  may  be  upon  the  owner. 
The  case  of  Beg.  v.  Barker  (62  L.  T.  Bep.  578; 
25  Q.  B.  Div.  213)  also  shows  that  the  occupier 
and  not  the  owner  is  the  person  chargeable  with 
the  repair  ratione  tenurgs.    [He  was  stopped.] 

Dickens,  Q.O.  {BoxaU  with  him)  for  the  respon- 
dents.— The  judgment  of  the  learned  County 
Court  judffe  was  right.  Sect.  25,  sub-sect.  2,  of 
the  Act  of  1894  casts  the  obligation  upon  "  the 
person  liable  to  repair,"  and  provides  that  the 
district  council  may  recover  rrom  "the  person 
liable."  In  Baker  v.  Qreenkill  {uhi  sttp.),  it  was 
expressly  held  that  the  ultimate  liaoility  was 
upon  the  owner.  Lord  Denman,  C.J.,  in  deliver- 
ing the  considered  judgment  of  the  court,  said : 
"With  respect  to  the  liability  at  common  law 
to  the  repair  of  bridges  ratione  tenuras,  the 
result  of  the  authorities  seems  to  be  to  throw  the 
charee  ultimately  upon  the  owner,  though  pri- 
marUy,  as  far  as  the  public  are  concerned,  the 
occupier  may  be  the  person  chargeable  by  indict- 
ment in  case  of  non-repair."  It  is  a  prescriptive 
obligation  upon  the  owner,  and  Baker  v.  Qreen' 
hiUjvbi  8up.)  is  a  direct  authority  in  point,  and 
an  authority  for  the  proposition  that,  although 
you  can  only  proceed  against  the  occupier  by 
way  of  indictment,  the  owner  is  the  person 
liable  for  the  costs  of  the  repairs.  Beg,  v.  Barker 
{ubi  0ttp.)  was  the  case  of  an  indictment,  and  it 
was,  no  doubt,  there  held  that  the  occupier,  and 
not  the  owner,  was  the  person  to  be  inoicted  for 
non-repair;  but  that  is  no  authority  for  saying 
that  the  owner  is  not  the  person  liable  for  the 
•osts  of  the  repair.    [Kennedy,  J. — The  result 


of  the  authorities  seems  to  be  to  throw  the 
charge  ultimately  on  the  owner.]  That  being 
so,  sect.  25,  sub-sect.  2  applies,  and  in  express 
terms  says  that  the  person  liable  is  the  person 
to  pay. 

W ILLS,  J  ^I  feel  V617  little  doubt  about  ttus 
case.    At  the  time  the  Local  Grovemment  Ati 
1894  was  passed,  it  was  well  settled  law  that  the 
occupier  of  land  subject  to  a  liability  to  repair 
highways  r<Uione  tenune,  is  the  only  parson  who 
can  be  compeUed  to  perform  that  obligiukion.    The 
occupier,  and  not  the  owner,  was  the  person  who 
could  be  compelled  to  repair  raiione  Unurx,    In 
Beg.  V.  Barker  {ubi  sup.).  Lord  Coleridge,  G  J., 
puts  that  view  of  the  law  as  descended  from  veiy 
early  times  and  laid  down  botii  positively  and 
negatively,  namely,    that   the   occupier   is  the 
person  to  repair  nUione  tenwrx.    He  says :  **  From 
the  date  of  Belle's  Abrid^ent  to  the  present 
time,  the  placitum  (b)  2,  wmch  lays  down  the  law 
both  in  tne  affirmative  and  negative  that  yon 
must  indict  the  occupier  and  cannot  indict  the 
owner,  has  been  unquestioned."    The  jMwsage  in 
BoUe's  Abrid^ent  does  not  in  express  terms 
refer  to  the  liability  to  repair  highways  raiuMU 
tenurx,  but  in  some  subsequent  cases  it  has  heen 
pointed  out  that  it  was  intended  to  refer  to  such 
highways.     There  is  therefore  very  old  authority 
for  saying  that  the  owner  cannot  be  made  to 
repair  ratione  tenurse.    As  between  the  owner  and 
the  occupier,  the  occupier  no  doubt,  had  a  right 
to  be  reimbursed  bv  the  owner  as  was  stated  by 
Lord  Denman,  0.«l.   in  Baker  v.  QreenhiU  (M 
sup,),  but  that  is  a  matter  as  between  them  with 
which  the  public  have  no  concern.    As  far  as  the 
public  were  concerned  they  had   no  means  of 
oeing  reimbursed,  and  they  had  no  right  of  any 
kind  which  they  could  put  in  force  against  the 
owner  of   the  property.     It   was  said  on  the 
strength  of  the  expression  used  by  Lord  Denman 
in  Bwcer  v.  QreenhiU  {ubi  sup,),  "  the  owner  who 
ought  to  have  repaired,"  tnat  the    liability  to 
repair  was  upon  the  o?nier,  and  that  as  it  was  a 
well  established  principle  that  the  occupier  could 
recover  the  expenses  against  the  owner  the  owner 
was  the  person  liable  to  do  the  repairs.    The 
authorities,  however,  show  that  that  is  not  so, 
because   the   liability   of   the   owner   does  not 
mean  a  liability  to  do  the  repairs,  but  means  tbe 
liability  to  reimburse  the  occupier  who  has  done 
the  repairs.   'Then  the  Act  01  1894,  in  sect.  25, 
sub-sept.  2,  simply  provided   a   new   and  less 
cumbrous  way  of  havmg  the  repairs  done,  and  of 
recovering  the  expenses  of  the  reparation.    It 
seems  impossible  to  suppose,  in  opposition  to  a 
long  chain  of  authorities,  that  when  the  Act  spoke 
of  the  "person  liable  to  repair"  it  was  thereby 
intended  to  create  a  new  liability  and  give  a  new 
remedy  against   a  person   who   was  not  liable 
before.    It  seems  to  me  that  it  would  be  a  forced 
and  strained  construction  of  the  Act  so  to  hold ; 
and  it  would  introduce  all  kinds  of  difficulties. 
It  is  sufficient  to  say  that  as  far  as  I  can  see, 
there  was  no  intention  whatever  to  bring  in  a 
new  person  and  make  a  person  liable  who  was 
never  liable  before.    Therefore  it  seems  to  me 
that  this  proceeding  against  the  owner  was  mis- 
conceived, and  that  no  proceedings  of  the  kind 
can  lie  againsh  the  owner  any  more  than  sm  in- 
dictment would  lie  against  him.    I  am  of  opinion 
therefore  thatfthis  judgment  is  erroneous,  and 
that  this  appeal  must  be  allowed  with  costs. 
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^XNNBDT,  J. — ^I  entirely  agree,  and  for  the 
mm»  reaaons.  Appeal  allowed. 

Solicitors  for  the  appellant,  C.  B,  Savoyer  and 
EUii,  for  /.  C.  BuekweU,  Brighton. 

Solicitor  for  the  respondents,  C.  H,  Waugh, 
for  Edward  WaugK  Hayward's  Heath. 


AprU  28  and  29, 1898. 

(Before  Wills  and  Ksnksdt,  JJ.) 

Prior  (app.)  r.  Slaithwaite  Spinning 
Company  (resps.).  (a) 

Faetorie9 — Toung  person — Working  during  meal 
hours — Deemed  to  he  employed^^Factory  and 
Workshop  Act  1878  (41  Vict  c.  16),  ss,  17,  83,  86, 
87,  and  94 

When  a  young  person  employed  in  a  factory  works 
during  m£<iLHme  at  cleaning  the  machinery,  even 
ihougn  he  does  so  for  his  own  amusement  and 
contrary  to  the  express  orders  of  the  occupier  of 
the  factory,  he  wiu  he  deemed  to  he  employed  by 
the  occupier,  and  the  occupier  \xnll  he  tiaole  to  a 
penalty  under  sect,  SS  of  the  Factory  and  Work- 
shop Ad  1878,  unless  he  can  show  that  sows 
other  person  is  liahle  under  sects,  86  and  87. 

Cass  stated  by  the  justices  for  the  West  Biding 
of  the  County  of  York. 

At  the  petty  sessions,  holden  at  Huddersfield, 
in  and  for  the  Uppor  Division  of  the  West  Riding 
of  the  County  of  1  ork,  on  the  14th  Dec.  1897,  an 
information,  preferred  by  the  appellant  against 
the  respondents,  chai^ging  that  the  respondents 
were  the  occupiers  of  a  factory  within  the  meaning 
of  the  Factory  and  Workshop  Act  1878,  wherein 
they  did  on  the  5th  Nov.  1897  employ  Herbert 
Garside,  a  young  i>erson,  during  a  time  specified 
on  a  notice  affix^  in  the  said  factory  as  a  time 
allowed  for  meals  and  absence  from  work,  con- 
truy  to  the  statute  41  &  42  Yict.  c.  16,  whereby 
they  were  liable  to  pay  a  penalty  not  exceeding 
32n  was  heard  and  determined,  and  was  dismissed. 

The  appellant  was  one  of  Her  Majesty's  In- 
q)ectors  of  Factories,  and  the  respondents  were  the 
owners  and  occupiers  of  certain  spinning  mills  at 
Slaithwaite,  near  Huddersfield,  such  mills  being  a 
textile  factory  within  the  meaning  of  the  Factory 
and  Workshop  Act  1878. 

In  accordance  with  the  requirements  of  the 
Factory  and  Workshop  Act  1878  the  respondents 
had  fixed  and  specified  in  a  notice  affixed  to  their 
iactory  the  period  of  employment  and  the  times 
allowed  for  meals,  one  of  the  times  for  meals  being 
from  12.30  to  1.0  p.m.  A  copy  of  the  said  notice 
was  put  in  evidence,  anl  was  part  of  this  case. 

The  evidence  given  at  the  hearing  was  as 
follows  :— 

John  Daniel  Prior,  of  Huddersfield,  the  appel- 
lant, on  his  oath  said : 

I  Tiaited  the  reepondentB*  mill  on  the  5th  Nov.  last.  I 
there  found  two  yonng  persons  at  ten  minntea  to  one 
o'clock  in  the  day  working.  One  was  in  the  mnle  gate, 
and  the  other  was  at  the  end  of  the  mnle.  In  reply  to 
my  qnestions  they  told  me  they  were  cleaning  the 
■pindlea.  The  time  allowed  for  meals  as  per  notice 
affixed  in  the  mill  was  from  12.30  to  1.0  o'clock.  The 
machinery  was  not  in  motion. 

(•)  Beponad  by  J.  Ahdbiw  Staahajt,  Esq.,  t>arruier-a»-ij»w 


Croes-examined  by  respondents'  solicitor :  I  saw  men 
cleaning.    I  did  not  see  Mr.  Varley,  the  manager. 

Herbert  Grarside,  of  Dowry  Lingards,  on  his 
oath  said  (examined  by  the  appellant) : 

I  remember  Friday,  the  5th  Nov.  It  was  ten  minutes 
to  one  when  yon  saw  me  in  the  mill.  I  was  doing 
nothing.  I  had  had  my  dinner  in  the  mill.  I  was 
oiling  the  spindlee.  This  was  ten  minutes  to  one 
o'clock. 

Cross-examined  by  respondents'  solicitor:  I  had  my 
dinner  in  the  mill.  It  was  warmer  in  the  mill  than  out- 
side. I  had  finished  my  dinner  when  the  appellant 
came.  After  dinner  I  sat  down  a  bit.  I  had  nothing 
to  do  in  there.  I  am  a  piecer,  and  my  duty  as  a  pieoer 
is  to  tie  up  ends  when  they  are  down.  This  is  all  my 
duty.  It  is  not  part  of  my  business  to  oil  spindles. 
That  is  the  spinner's  duty.  I  got  hold  of  the  oil  can 
because  I  had  nothing  else  to  do  to  pass  the  time  away. 
I  have  seen  a  copy  of  the  rules  which  are  afi&xed  in  our 
room.  I  had  read  that  I  must  not  do  work  during  meal 
times.  Mr.  Varley  has  not  ever  caught  me  doing  any- 
thing of  the  sort.  He  did  not  know  I  was  doing  it  then, 
or  any  other  manager.  I  aaw  the  oil  can  handy  and 
picked  it  up. 

By  the  Bench :  I  should  not  receive  any  extra  pay- 
ment. I  had  not  been  told  by  the  spinners  to  do  tbis 
work. 

The  Chairman:  When  do  you  generally  oil  the 
spindles  ? 

Garside :  The  spinners  do  it.  I  have  never  done  it 
before. 

Be-examined  by  the  appellant:  I  have  not  done  it 
regularly  before. 

By  the  Bench :  The  spinner  did  not  tell  me  to  do  it. 
What  I  have  done  has  been  done  contrary  to  orders, 
and  simply  of  my  own  accord. 

No  evidence  was  called  on  behalf  of  the  respon- 
dents ;  but  it  was  suhmitted  on  their  behalf  that 
the  bo^  Garside  was  not  employed  by  the  respon-^ 
dents  in  contravention  of  the  said  Act,  and  that 
the  act  of  Garside  was  voluntary  and  against  the 
orders  of  the  respondents. 

On  behalf  of  the  appellant  the  attention  of  the 
judges  was  called  to  sect.  94  of  the  Act. 

On  the  above  evidence  the  justices  were  of 
opinion,  and  found  as  a  fact,  that  there  was  no 
evidence  of  employment  of  the  said  Herbert  Gar- 
side by  the  respondents  in  contravention  of  the 
Factory  and  Workshop  Act  1878,  and  they  accor- 
dingly dismissed  tbe  information. 

The  question  for  the  opinion  of  the  court  was, 
whether  upon  the  facts  stated  the  justices  were 
right  in  holding  that  no  offence  under  or  breach 
of  the  Factory  and  Workshop  Act  1878  had  been 
committed  by  the  respondents. 

Factory  and  Workshop  Act  1878  (41  Vict, 
c.  16)  : 

Sect.  17.  With  respect  to  meals  the  follo?ring  regula- 
tions shall  (save  as  in  this  Act  specially  exempted)  be 
obsenred  in  a  factory  and  workshop :  (1)  All  children, 
young  persons,  and  women  employed  therein,  shall  have 
the  times  allowed  for  meals  at  the  same  hour  of  the  day  ; 
and  (2)  A  child,  young  person,  or  woman  shidl  not 
during  any  part  of  the  times  allowed  for  meals  in  the 
factory  or  workshop,  be  employed  in  the  factory  or 
workshop,  or  be  allowed  to  remain  in  a  room  in  which  a 
manufacturing  process  or  handicraft  is  then  being 
carried  on. 

Sect.  83.  Where  a  child,  young  person,  or  woman  is 
employed  in  a  factory  or  workshop  contrary  to  the  pro- 
visions of  the  Act,  the  occupier  of  the  factory  or  work- 
shop shall  be  liable  to  a  fine  not  exceeding  tluree  .  .  . 
pounds  for  each  ohUd,  young  person,  or  woman  so 
employed    ...    A  child,  yoong  person,  or  woman 
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wHo  .  .  .  during  any  part  of  the  tunes  allowed  for 
meals  and  absenoe  from  work  is,  in  contravention  of 
the  proTisions  of  this  Act,  employed  in  the  factory  or 
workshop,  or  allowed  to  remain  in  any  room,  shall  be 
deemed  to  be  employed  contrary  to  the  proTisiona  of 
this  Act. 

Sect.  86.  Where  an  offence  for  which  the  occupier  of 
a  factory  or  workshop  is  liable  nnder  this  Act  to  a  fine, 
has  in  fact  been  committed  by  some  agent,  senrant, 
workman,  or  other  person,  snch  agent,  servant,  workman, 
or  other  person  shiJl  be  liable  to  the  same  fine  as  if  he 
were  the  occapier. 

Sect.  87.  Where  the  occupier  of  a  factory  or  work- 
shop  is  charged  with  an  offence  against  this  Act,  he 
shall  be  entitied,  upon  information  duly  laid  by  him,  to 
haye  /my  other  person  whom  he  charges  as  the  actual 
offender,  brought  before  the  court  at  the  time  appointed 
for  hearing  the  charge ;  and  if,  after  the  commission  of 
the  offence  has  be^  proved,  the  occapier  of  the  factory 
or  workshop  proves  to  the  satisfactioa  of  the  conrt  that 
he  had  used  due  diligence  to  enforce  the  ezecation  of 
the  Act,  and  that  the  said  other  person  had  committed 
the  offence  in  qoestion  without  his  knowledge,  consent, 
or  connivance,  the  said  other  person  shall  be  sum- 
marily convicted  of  such  offence,  and  the  occupier  shall 
be  exempt  from  any  fine. 

Sect.  94.  A  child,  young  person,  or  woman,  who  works 
in  a  factory  or  workshop,  whether  for  wages  or  not, 
either  in  a  manufacturing  process  ...  or  in  clean- 
ing or  oiling  any  paart  of  the  machinery  .  .  .  shall, 
save  as  is  otherwise  provided  by  this  Act,  be  deemed  to 
be  employed  therein  within  the  meaning  of  this  Act. 

The  SolicUor-Oeneral  {H,  Sutton  with  him)  for 
the  appellante. — The  magistrates  have  entirely 
misconceived  the  question.  They  have  held  that 
the  young  person  was  not  employed  by  i^e  re- 
spondents to  do  the  work.  Sat  the  <][aestion  is 
not  whether  he  was  employed  to  do  it  or  not. 
The  question  is  whether,  being  employed  in  the 
factory,  he  has  in  fact  done  the  work.  By 
sect.  94  of  the  Act,  if  he  has  done  the  work  he 
is  to  be  deemed  to  be  employed  by  the  occupier. 
The  purpose  of  the  Act  is  to  throw  a  duty  upon 
the  occupier  to  see  that  children,  young  persons, 
and  women  employed  in  the  factory  do  not  work 
during  meal  times.  If  he  does  not  take  proper 
precautions  to  prevent  their  working  during  meal 
times  then  if  they  do 'work  he  is  liable.  If  he 
does  take  proper  precautions  then  the  person  to 
whom  the  duty  of  prevention  is  delegated  is  liable 
under  sect.  87,  ana  the  employer  is  exempt  from 
any  fine  on  shovnng  the  liaoihty  of  this  person. 

Bawlinson.  Q.C.  {Harper  with  him)  for  the 
respondents. — ^By  sect.  94  of  the  Act  no  doubt  the 
boy  is  to  be  deemed  to  be  employed  if  he  works  at 
cleaning  or  oiling  the  machineoj.  The  Solicitor- 
General  reads  tms  section  as  if  the  word  works 
was  left  out — as  if  it  read  that  he  is  to  be  deemed 
to  be  employed  if  he  cleans  the  machinery  during 
meal  time.  I  submit  that  here  the  boy  did  noc 
work  at  oiling  and  cleaning  the  machinery.  He 
did  it,  as  he  says,  for  his  own  amusement.  It 
was  not  the  work  he  was  employed  to  do:  his 
proper  work  was  tying  up  loose  ends.  It  was,  as 
he  knew,  against  orders  to  do  the  thing,  and  he 
did  it  not  as  work  but  as  amusement.  [Wills,  J. 
— This  is  not  what  the  justices  find.  They  do  not 
find  that  what  he  did  was  not  work ;  but  that  he 
was  not  employed  in  doine  it.]  Tes ;  but  they 
had  sect.  94  before  their  minds  when  they  found 
that,  and  so  they  must  have  known  that  if  he 
worked  at  oiling  the  machinery  he  was  employed 
under  sect.  94.    If  one  holds  that  doing  anythmg 
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to  the  machinery  is  working,  even  though  the 
strictest  precautions  are  taken  to  prevent  snok 
act,  then  any  discontented  young  person  might 
render  the  occupier  liable  to  oonvi&on  and  mii 
by  doing  what  he  knows  he  should  not  do. 
[WILLS,  J. — Gould  the  master  not  make  the 
oung  person  liable  himself  under  sects.  86  and 
7  P]  No ;  that  applies  only  to  acts  authcrised 
or  ordered  by  some  one  more  or  less  in  authority 
over  the  young  person.  [Wills,  J. — What  aboi& 
*^  workman  or  any  other  person"?  Surely  that 
does  not  indicate  a  person  in  any  authority  P] 
The  offence  is  not  being  employed  to  do  the  act» 
but  employing  to  do  it.  But,  jminting  that  your 
lordship's  view  is  right,  that  wOl  be  s^cient  for 
me.  Here  the  boy  did  the  cleaning  not  onlj 
wiUiout,  but  contrary  to,  the  orders  of  the  r^ 
spondente.  He  is  the  person  liable.  [Eehnsdt,J. 
— ^Even  if  there  is  anything  in  the  point,  it  is  too 
late  to  raise  it  now.  It  was  not  raised  below,  and 
by  the  Act  it  must  be  shown  that  the  other  person 
was  liable  before  the  occupier  can  clear  himsell] 
Assuming  the  court  is  against  me  on  the  con- 
strnction  of  "  workinjz  at  cleaning  the  machinety," 
I  submit  that  sect.  §i  only  makes  such  workmg 
primd  facie  evidence  of  employment.  When  sncE 
work  is  found  going  on  the  court  is  to  presmne 
employment  till  the  contraiT  is  shown.  Here  the 
oontraijy  has  been  shown.  My  main  point,  how- 
ever, is  that  by  "  work  "  is  meant  doing  something 
by  direct  or  indirect  order  by  the  employer,  or  in 
some  way  as  a  duty ;  merely  doinf^  something  for 
one's  own  amusement  is  not  working : 

flbpHtuon  V.  Caunt,  14  Q.  B.  Div.  592. 

The  S^licitar'Oeneral  in  reply. — Counsel  for  the 
respondents  has  misapprehended  the  decision  of 
the  justices.  They  did  not  and  could  not  find 
that  the  boy  was  not  working.  What  they  did 
find  was  that  when  he  was  working  he  was  not 
employed  by  the  respondents.  But  the  Leps- 
lature  has  enacted  that  when  he  is  working  dunng 
meal  time  he  is  to  be  deemed  to  be  employed. 
That  does  not  mean  that  he  is  to  be  presumed  to 
be  employed  till  the  contrary  is  shown;  it  means 
that  whether  he  is  in  fact  employed  or  not,  for  the 
purposes  of  the  Act  he  is  to  be  taken  as  employed. 
That  is  the  meaning  always  attached  by  the 
courts  to  the  word  "deemed."  As  for  the  sug* 
gei^bed  hardship  of  holding  the  occupier  liable  for 
a  young  person  doing  work  contrary  to  orders,  it 
is  the  duty  of  the  occupier  to  take  precautions  to 
prevent  the  breach  of  the  Act.  If  ne  takes  sadi 
precautions  and  through  some  subordinate's  ne^Ii* 
gence  the  young  person  works,  then  the  occapier 
can  free  himself  m>m  a  fine  by  showing  the  real 
cause  of  the  breach  was  the  negligence  or  mis- 
conduct of  this  subordinate.  If  in  spite  of  proper 
precautions  there  still  is  a  breach  for  which  the 
young  person  himself  is  the  only  person  morally 
responsible,  then  that  would  be  a  consideration  to 
put  before  the  justices  in  mitigation.  If  they 
felt  the  occupier  was  guilty  of  no  default  they 
could  inflict  no  fine,  in  which  case  he  would  be  in 
the  same  position  as  he  would  be  if  he  proved 
that  the  default  was  a  subordinate's  under  sects. 
76  and  77 — tiiat  is  convicted,  but  not  fined.  As 
for  the  boy  himself  being  liable  for  breach  of  the 
Act,  the  decision  of  that  point  is  not  necessaiy 
here.  At  the  same  time  I  may  point  out  that  the 
Act  is  passed  for  the  protection  of  the  young 
person  against  being  compelled  or  permitted  to 
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irork  bluing  meal  time,  and  it  is  contrary  to  the 
uraal  mies  -of  constmotion  to  turn  a  statute 
iubeaded  lor  the  ^protection  of  a  person  iuto  a 
statste  iniUcting  punisbment  on  the  protected 
person  ier  iite  bmach.  If  the  young  person  was 
to  be  held  liable  when  he  for  his  own  amus^-ment 
broke  tbe  provisions  of  the  Act,  the  number  of 
joong  peraons  who  would  break  it  for  their  own 
amnsemeBft  would  soon  become  remarkable.  The 
Act  pate  a  <dat7  on  the  occupier  to  see  that  there 
is  no  bi<i»tich,  and  >if  he  fans  in  that  duty  even 
withoat  ttegliffenoe  on  his  part  he  is  liable, 
though  ao  -doubt  .the  justices  would,  in  fixing  the 
amouit  ^»f  the  penalty,  take  into  consideration 
whether  he  «was  negligent  or  not. 

WiUii,  jMi—nl  have  come  to  the  conclusion  that 
tills  appeal  must  succeed.    Undoubtedly  it  is  a 
auesti^  of  -yeiy  considerable  importance,  and  it 
oeserred  the   elaborate    and   careful   argument 
whidi  it  has  received  on  both  sides.    Certainly 
cases  maj  be  put  in  which  legislation  of   this 
kind  often  appears  to  (have  possibly  extravagant 
results.    Take  the  case  of  a  young  man,  for  in- 
stance, seventeen  years  .and  9d4-  days  old,  who  is 
just  as  well  Able  to  protect  himself  as  when  he  is 
two  days  older.    In  comparing  those  two  cases 
there  is  an  a^parant  extravagance  in  saying  that 
in  one  case  ma  offence  as  committed,  and  in  the 
other  not.    But  you  must  draw  the  line  some- 
where, and  the  Legislatore  is  obliged  to  draw  it, 
and   have   placed   perha{>s  a  somewhat   liberal 
interpretation  «pon  the  phrase  "joung  person'* 
by  putting  the  maximum  Mte  at  eighteen.    With 
that  one  has  nothing  to  do,  and  I  only  referred 
to  such  matters  in  the  cocurse  of  the  argument, 
not  because  I  erittcised  what  the  Legislature  has 
done,  but  because  it  very  often  he^s  one  very 
much  to  get  at  thepoint  and  meaning  of  an  Act 
of  Parliament.    When  one  puts  extreme  cases, 
one  attempts  to  see  how  it  might  work  in  indi- 
Tidnal  cases,  and  a  very  legitimate  consideration 
is  whether   cases,   which   present  that   sort  of 
extravagance  against  which  the  human  mind  more 
or  less  naturally  revolts,  are  likely  to  be  of  frequent 
occurrence,  and  whether  it  is  not,  as  it  often  is, 
a  necessity  that  legislation  which  is  meant  to 
eever  a  lar^e  class  of  cases  to  which  it  is  legiti- 
mately apphcable,  and  in  respect  of  which  everyone 
would  feel  properly  applicable,  should  from  time 
to  time  cover  cases  which*  presented  by  themselves, 
seem  almost  shocking.    Now  It  is  plain  to  me 
what  the  policv  of  tms  Act  is  in  respect  of  this 
matter  of  working  during  meal  hours.    It  is,  that 
persons  who  are  looked  upon  by  the  Legislature 
as  comparatively  defenceless  (whether  they  are  or 
m  not  so  in  point  of  fact),  shall  have  their  meal 
time  preserveSi  to  them  intact.     Certainly  the 
legislation  is  very  rigorous  for  the  purpose  of 
enforcing  that  necessity,  but  it  matters  not  that 
it  is  very  rigorous  if  the  case  falls  within  what 
the  Act  of  Parliament  has  said,  which  is  the  one 
thing  and  the  only  thing  a  judge  can  look  at. 
What  was  done  in  the  present  case,  and  what  was 
it  the  magistrates  found  P    They  found  that  this 
lad  was  cleaning  or  oiling  the  shaft  during  the 
prohibited  hours.    Mr.  Bawlinson  says  he  was  not 
working  in  cleaning,  and  I  agree  tnat  the  word 
"  work    is  used  in  the  Act,  and  I  think  it  is  meant 
to  have  a  significance.  I  can  conceive  cases  in  which 
a  boT  might  be  oiling  machinery  and  ^et  might 
not  DC  working ;  but  in  the  present  case  it  seems  to 
me  he  was  doing  exactly  what  he  would  have  been 


doing  if  he  had  been  doing  it  under  orders,  and 
there  is  no  distinction  to  be  drawn  between  the 
character  of  the  act  whether  it  is  done  voluntarily 
or  under  orders.    A  person  may  work  for  the  sake 
of  amusing  himself ;  it  is  not  the  common  notion 
of  work,  but  "  work  "  certainly  does  not  exclude 
it.     I  think  I  have  worked  very  often  myself  very 
hard  in  my  own  garden,  but  for   the  sake  of 
amusing  myself,  tnough  it  is  still  work.    The 
mere  fact  that  the  boy  did  this  to  please  himself 
does  not  prevent  it  from  being  a  case  in  which  he 
has  worked  in  cleaning,    and   he    himself   has 
adopted  the  same  language.     The  magistrates 
have  not  found  that  he  did  not  work;  what  they 
have  found  is  that  there  is  no  evidence  of  his 
being  eihployed  by  the  respondents.    I  agree  there 
is  no  evidence  of   his  being  employed   by  the 
respondents,  and,  in  point  of  fact  ne  was  not — I 
assume  that  from  the  facts  which  are  before  us — 
but,  then,  the  Act  of  Parliament  has  not  intro- 
duced any  such  qualification  as  that.    On  the 
contrary,  it  has  said  if  a  bo3r  works  during  these 
pi*ohibited    hours    in   cleaning   or    oiling    any 
machinery,  he  should  be  deemed  to  be  employed, 
which  I  take  to  mean  that  for  all  purposes  con- 
nected with  this  particular  legislation,  and  under 
all  circumstances  in  which  the  Act  is  used,  the 
expression  "employed  in  a  factoiy"   means  he 
shall  be  deemed  and  taken  and  treated  as  if  he 
were  really  employed,  although  in  point  of  fact 
he  has  not  been  employed.    I  do  not  for  a  moment 
agree  that  it  merely  raises  a  presumption,  which 
may  be  rebutted,  that  employment  has  taken  place. 
The  Act  of  Parliament  under  these  circumstances 
makes  the  master  by  sect.  83  liable.    It  is  not  for 
me  to  say  whether  it  is  hard,  or  whether  it  is  right 
or  wrong.    The  Act  of  Parliament  has  so  enacted, 
and  there  is  an  end  of  it.     It  is  not,  I  think 
necessary,  on  tbe  present  occasion  to  discuss  what 
the  limits  of  sect.  87  are,  and  what  is  its  operation, 
or  any  matters  of  this  kind.    More  particularly 
it  is  very  desirable  not  to  g^  beyond  what  is 
absolutely  necessary,  because  it  is  not  until  you 
come  to  have  the  very  circumstance  in  question 
defined  that  you  can  say  what  an  Act  of  Parlia- 
ment means.  It  may  be  that  if  you  attempt  to  inter- 
pret it  before  you  know  where  the  shoe  will  pinch, 
you  may  find  you  have  made  a  great  mistake. 
But  it  does  not  seem  to  me  in  the  present  case 
that  the  employer  is  in  a  position  to  claim  the 
benefit  of  sect.  o7,  because  the  magistrates  have 
had  no  information  duly  laid  before  them  that  any 
other  person  is  charged  with  the  offence,  and  that 
certainly  is  a  condition  precedent  to  the  operatiou 
in  favour  of  the  employer  of  sect.  87,  and,  as  that 
has  not  been  complied  with,  I  would  rather  not 
say  anything  further  about  sect.  87.    Sects.  86  and 
87  are  clearly  intended  to  meet  cases  standing 
upon  the  same  general  footing  as  this,  that  is  to 
say :  there  are  other  cases  besides  this  in  which 
the  occupier  may  be  liable,  and  is  primd  facie 
liable  for  something  in  respect  of  which  he  may 
be  absolutely  blamekss,  and  where  the  real  offence 
may  be  that  of  somebody  else,  and  secte.  86  and  87 
are  undoubtedly  meant  to  give  a  protection  in 
such  cases.    As  I  said  before,  it  seems  to  me  the 
essentjial  condition  of  the  application  of  sect.  87 
fails   here,  because   there  was  *no   information 
before  the  magistrates  duly  laid  that  any  other 
person  was  suspected  to  have  been  guilty  of  the 
offence,  and,  therefore,  it  is  unnecessary  to  say 
anything  more  about  that.    The  true  view,  I  think 
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is  what  the  Solicitor- General  has  placed  before  us 
.as  to  cases  in  which  nobody  can  be  brought  to 
book,  that  is  to  say,  in  which  the  moral  offence 
cannot  be  brought  home  to  anybody,  and  in  which 
therefore,  possibly  under  sect.  87  there  may  still 
be  a  liability  on  the  part  of  a  master  and  occupier 
to  be  convicted.  Any  case  of  that  kind,  and  any 
case  in  which  there  is  a  real  hardship  is  met,  and 
ma^  be  met  by  the  absolute  discretionary  power 
wluch  is  vested  in  the  justices,  and  no  doubt  they 
will  not  abuse  it,  of  moderating  the  fine  to  any 
extent,  and  dealing  with  the  costs  as  they  think 
fit.  It  seems  to  me,  therefore,  under  the  circum- 
stances there  is  really  no  answer  to  the  present 
case,  and  the  matter  must  go  back  to  the  magis- 
trates with  our  opinion  that  they  ought  to 
convict 

Kennedy,  J. — I  entirely  ag^e.  I  am  quite  satis- 
fied, after  the  discussion  wmch  has  taken  place 
(which,  as  my  learned  brother  said,  was  weU 
deserved  by  the  public  character  of  the  question), 
of  the  great  importance,  consistent  with  justice,  of 
preventing  the  provisions  for  the  protection  of 
the  health  of  the  young  contained  in  this  Act  of 
Parliameot  from  being  lost  sight  of  or  spoilt.  At 
the  end  of  that  discussion  I  have  come  without 
any  doubt  to  the  conclusion  that  the  magistrates 
ought  to  have  convicted  in  this  case.  They  have 
found  '*that  there  was  no  evidence  of  employ- 
ment of  the  said  Herbert  Grarside  by  the  respon- 
dents in  contravention  of  the  Factory  and  Work- 
shops Act  1878,  and  we  accordingly  dismissed  the 
said  information."  It  appears  to  me  that  there 
was  evidence  of  the  employment  of  Herbert 
Garside  by  the  respondents  m  contravention  of 
the  Factory  and  Workshop  Act  1878,  and,  without 
repeating  what  my  brother  has  said  on  the  con- 
struction of  the  Act,  I  think  the  scheme  of  the 
Act  is  clear,  namely,  that  the  health  of  those 
comparatively  defenceless  persons  is  to  be  pro- 
tected by  their  having  the  full  half  hour  at  meal 
times  without  being  in  a  portion  of  the  mill  where 
machinery  is  being  actively  used  or  themselves 
doing  any  work  in  the  mill.  The  words  used  in 
the  17th  section  are  that  young  persons  shall  not 
during  any  part  of  the  time  allowed  for  meals 
be  employed  in  the  factory  or  workshop.  Then 
you  have  got  in  sect.  94  the  word  "  employed  '* 
described  as  including,  amongst  other  things,  the 
work  which  on  the  evidence  it  is  clear  that  this 
boy  did  in  this  case.  The  scheme  is  that  prima 
facie  the  employer  will  be  held  responsible  for  the 
provisions  of  the  Act  in  respect  of  these  compara- 
tively defenceless  persons.  If  he  can  show  that  it 
was  somebody  else,  and  that,  in  the  words  of 
sect.  87,  he  has  used  due  diligence,  to  enforce  the 
execution  of  the  Act,  and  that  another  person  has 
committed  the  offence,  he  is  protected;  and, 
further,  even  if  he  be  liable,  as  my  brother  has 
pointed  out,  the  magistrates  must  be  trusted  to 
use  their  discretion  in  dealing  with  the  fine  which 
they  might  find  it  their  duty,  at  any  rate  nomi- 
nally, to  inflict.  I  will  add  also  that,  as  these 
provisions  may  be  put  in  force,  and  I  suppose 
very  often  have  to  be  left  to  be  put  in  force,  by 
an  official  of  the  Government,  an  inspector, 
charged  with  the  responsibility,  he  will  certainly 
not,  as  the  Solicitor-General  pointed  out,  be 
forward  to  t^e  proceedings  in  a  case  where  there 
was  wantonness  on  ihe  ^^art  of  the  employe,  and 
every  care  taken  on  the  part  both  of  the  employer 
and  the  superiors  of  the  employe.   It  is  further  to 


be  pointed  out  that  at  the  oondosion  of  sect:  87 
the  express  terms  are,  *'  where  it  is  made  to  appear 
to  the  satisfaction  o^  an  inspector  at  the  time  of 
discovering  the  offence  " — it  assumes  an  ofCenoe— 
"that  the  occupier  of  the  factory  or  workshop, 
had  used  all  due  diligence  to  enforce  the  execution 
of  this  Act,  and  also  by  what  person  such  offence 
had  been  committed,  and  also  that  it  had  beea 
committed  without  the  knowledge,  oonsent,  or 
connivance  of  th«)  occupier,  and  in  contravention 
of  his  orders,  then  the  inspector  shall  proceed 
against  the  person  whom  he  believes  to  be  tbe 
actual  offender  in  the  first  instance,  without  first 
proceeding  a^dnst  the  occupier  of  the  factory  or 
workshop."  It  appears  to  me,  on  the  evidence 
before  us,  that  the  conclusion  of  the  magistrates 
was  not  lustified.  It  has  been  pointed  out  also  that 
the  magistrates  have  found  in  paragraph  5  of  the 
case :  "  There  was  no  evidence  of  employment  of 
the  said  Herbert  Garside  by  the  respondents  in 
contravention  of  the  Factory  and  Workshop 
Act  1878."  It  is  not  necessary  that  they  should 
find  an  employment  by  the  respondents,  and  I 
think  that  finding  was  a  mistake  on  the  part  of  the 
magistrates. 

Appeal  allowed.     Case  remitted  with  order  to 
convict. 

Solicitor  for  the  appellant.  Solicitor  for  the 
Board  of  Trade, 

Solicitors  for  the  respondents,  Learoyd,  Jame»t 
and  MeUor,  for  Learoyd  and  Co.,  Hudder^eld. 


Wednesday,  May  11,  1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Tatlob  and  others  (apps.)  v.  Jackson 

(resp.).  (a) 

Game  laws — Trespass  in  pwrsuit  o/"  gams — Lease 
and  licence -^Evidence — The  (fame  Act  1861 
(1  ife  2  Wm.  4,  c.  32),  s.  30. 

By  the  Ganne  Act  1861,  sect.  30,  if  any  person 
trespass  in  the  daytime  in  j^ursuit  of  game,  he 
shall  on  conviction  forfeit  5Z.,  *' provided 
always  that  any  person  charged  with  any  such 
trespass  shaU  be  at  liberty  to  prove  by  v)ay  of 
defence  any  m^ter  which  would  have  been  a 
defence  to  any  action  at  law  for  sriich  trespass." 

The  appellant  received  leave  from  the  wife  of  the 
occupier  to  hunt  rabbits,  ana  then  coursed  a  hare. 
The  sporting  rights  were  not  in  the  occupisr. 

Held,  that  the  appellants  had  not  brought  them- 
selves vyithin  ike  proviso,  and  it  was  not  until 
they  had  done  so  that  it  was  necessary  to  prove 
strictly— e.f^.,  by  j^oducing  the  deed— that  the 
landlord  had  the  right  as  against  the  occupier  to 
take  gams  : 

Quffire,  whether  the  wife  could  give  such  leave  as 
she  had. 

Case  steted. 

The  appellante  were  persons  residing  at 
Debden,  and  the  re^ondent  was  a  gamekeeper. 

On  the  8th  Dec.  1897  the  appellante  were  sum- 
moned for  unlawfully  committing  a  trespass 
by  being,  in  the  daytime  of  the  2Stti  Nov.  1^7, 
upon  a  certain  piece  of  land  in  the  possession 
and  occupation  of  one  Alfred  Cole,  in  search  of 
game,  without  the  licence   or   consent  of  the 

(a)  Reported  by  W.  ds  B.  Hbrbbrt.  Esq.,  BMTlit«r-«t-LftW. 
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oiwner  of  the  land  so  trespassed  upon,  or  of  any 
person  having  the  right  ox  killing  game  upon  such 
and,  or  of  any  other  person  having  any  right  to 
anthorise  the  appellants  to  enter  or  be  upon  the 
land  for  the  puipose  aforesaid  contrary  to  sect  30 
<xf  the  Game  Act  1831. 

At  the  hearing  the  respondent  deposed  that, 
between  1  and  2  p.m.  on  the  20th  Nov.  1897,  the 
appeUants,  with  two  greyhounds,  were  coursing 
on  land  at  Debden,  in  the  occupation  of  Albert 
dole,  and  that  the  dogs  ran  a  hare,  and  directly 
afterwards  he  saw  one  of  the  appellants  carrying 
a  hare  from  the-  direction  in  which  the  dogs  had 
nm. 

Frederick  Bass,  a  gamekeeper,  also  deposed 
tiiat  William  Fuller  Maitland,  the  owner  of  the 
Debden  Hall  estate,  had,  for  upwards  of  ten  years, 
had  and  exercised  the  exclusive  sportins  rights 
over  these  landd,  and  that  this  season  such  rights 
were  vested  in  and  exercised  by  a  Mr.  Mulholland, 
tB  lessee  from  W.  F.  Maitland. 

The  facts  alleged  bv  the  respondent  were  not 
disputed  by  the  appellant  except  those  as  to  the 
ow^  of  the  rightTand  the  leLing. 

Jane  Cole,  the  wife  of  Albert  Cole,  the  occu- 
pier <^  the  land,  deposed  that  on  the  day  in 
question  she  had  given  the  appellants  leave  to  go 
on  the  land  and  catch  some  rabbits. 

It  wBA  contended  on  behalf  of  the  appellants 
that  sporting  rights  bein^  an  incorpoi^aJ  here- 
ditament could  only  vest  in  a  person  other  than 
the  occupier  of  the  land  by  an  instrument  under 
aeal,  and  urged  that  the  production  of  such 
deed  or  lease  was  necessary  to  the  establishment 
of  the  case  against  the  appellants. 

The  justices  overruled  the  objection  and  held 
that  the  appellants  had  trespassed  on  the  land  in 
search  of  game,  and  that  they  had  failed  to 
prove  before  them  the  licence  or  consent  of  the 
owner  of  the  lands  so  trespassed  upon,  or  of  any 
person  having  the  right  of  killing  the  game  on 
snch  land,  or  of  any  other  person  having  any 
right  to  authorise  the  appeUants  to  enter  or  oe 
upon  the  land  for  the  purposes  aforesaid,  and 
iney  thereupon  convicted  and  fined  the  appel- 
lants. 

By  the  Game  Act  1831  (1  &  2  Will.  4  c.  32), 


fl.  30: 


If  any  person  whatsoever  shall  oommit  any  trespass 
by  entering  or  being  in  the  daytime  upon  any  land  in 
search  or  pursuit  of  game,  or  woodcocks,  snipes,  qnails, 
landrails,  or  coneys,  snch  person  shall  on  conviction 
thereof  before  a  justice  of  the  peace  forfeit  and  pay  such 
non  of  money,  not  exceeding  two  pounds  as  to  the 
justices  shall  seem  meet,  together  with  the  costs  of  the 
cooTiction  :  and  if  any  persons  to  the  number  of  five  or 
more  together  shall  oommit  any  trespass,  by  entering  or 
being  in  the  daytime  upon  any  land  in  search  or  pursuit 
of  game,  or  woodcocks,  snipes,  quails,  landrails,  or 
ooneys,  each  of  such  persons  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money  not  exceeding  five  pounds,  as  to  the  said  justices 
shall  seem  meet,  together  with  the  costs  of  the  convic- 
tion, provided  always  that  any  person  charged  with  any 
snch  trespass  shall  be  at  liberty  to  prove  by  way  of 
defence  any  matter  which  would  have  been  a  defence  to 
an  action  at  law  for  such  trespass ;  save  and  except  that 
the  leave  and  licence  of  the  occupier  of  the  land  so 
trespassed  upon  shall  not  be  a  sufficient  defence  in  any 
<!a8e  where  the  landlord,  lessor,  or  other  person  shall 
have  the  right  of  killing  the  game  upon  such  land 
by  virtue  of  any  reservation  or  otherwise  as  herein- 
before mentioned;  but  such  landlord,  lessor,  or  other 
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person  shall  for  the  purpose  of  prosecuting  for  each  of 
the  two  offences  herein  last  before  mentioned  be  deemed 
to  be  the  legal  occupier  of  such  land ;  whenever  the  actual 
oooupier  thereof  shall  have  given  such  leave  or  licence ; 
and  that  the  lord  or  steward  of  the  Crown  of  any  manor, 
lordship,  or  royalty,  or  reputed  manor,  lordship,  or 
royalty  shall  be  deemed  to  be  the  legal  occupier  of  the 
land  c^  the  wastes  or  commons  within  such  manor,  lord- 
ship or  royalty,  or  reputed  manor,  lordship  or  royalty. 

/.  Ogle  for  the  appellants. 

/.  G,  Laing  for  the  respondent. 

Wills.  J. — This  case  has  been  ingeniou^ 
argued  by  Mr.  Ogle,  and  is  not  free  from  dim- 
culty,  but  when  the  facts  are  fairly  considered 
there  is  little  doubt.  The  first  question  is  whether 
there  is  evidence  to  warrant  a  conviction.  In 
order  to  convict  there  must  be  a  trespass,  and  a 
trespass  in  pursuit  of  game.  Now,  there  is 
evidence  t^t  the  appellante  had  permission  to  go 
on  the  land  and  hunt  for  rabbits,  and  so  there  is 
prima  fcude  evidence  that  they  were  not  on  the 
land  for  other  purposes.  But  there  certainly  is 
evidence  that  they  went  to  hunt  for  hares,  and 
on  that  the  tribunal  may  conclude  that  their  real 
purpose  was  to  course  hares.  That  is  evidence  of 
trespass  in  pursuit  of  game.  If  there  was 
nothing  more  the  case  is  made  out,  but  there  is 
the  proviso  in  the  section  of  the  Act.  Now,  the 
essence  of  a  proviso  is  that  the  person  who  relies 
on  it  shall  make  out  that  he  comes  under  it,  and 
the  words  of  the  proviso  itself  show  that  the 
person  who  wants  to  shelter  himself  under  it  must 
prove  himself  under  it.  It  is  in  these  words, 
"  provided  always  that  any  person  charged  with 
any  such  trespass  shall  be  at  liberty  to  prove  by 
way  of  defence  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  tres- 
pass." But  the  appellants  have  failed  to  prove 
themselves  within  this,  and  it  is  only  when  they 
have  brought  themselves  within  this  proviso  they 
cannot  have  that  rebutted,  unless  it  is  shown  that 
the  landlord  has  the  right  against  the  occupier  to 
take  game.  That  right  of  course  would  have  to  be 
proved  strictly,  but  until  the  appellants  have 
brought  themselves  within  the  proviso  it  is  not 
necessary. 

Kennedy,  J. — ^I  agree.  At  first  sight  Barker 
V.  Davis  (34  L.  J.  140,  M.  0.)  seems  in  point,  but 
the  essential  point  in  that  case  was  that  prima 
facie  the  tenant  of  a  farm  has  a  right  to  shoot. 
Here  there  is  only  a  limited  permission  for 
anotlier  purpose.  That  is  an  insimcient  licence 
to  bring  into  operation  what  Mr.  Ogle  seeks  to 
establish.  To  my  mind  the  appellants  fail  by  not 
being  able  to  bring  themselves  into  the  same 
category  as  the  person  convicted  in  Barker  v. 
Davis.  I  wish  to  add  that  I  have  not  considered 
the  point  as  to  the  right  of  the  wife  to  give  this 
permission. 

Wills,  J. — With  regard  to  the  wife,  as  my 
brother  Kennedy  has  said,  that  point  we  have  not 
taken  into  consideration.  It  may  give  rise  to  doubt. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  /.  W.  Atkinsoti, 
Stratford. 

Solicitors  for  the  respondent,  And/rew,  Wood, 
and  Purves,  for  AckUmd  and  fifon.  Saffron 
Walden. 
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March  25,  April  4,  and  May  14, 1898. 

(Before  Lord  Russell,  O.J.,  Jeunb,  P.,  Ohittt, 
L. J.,  Wright,  Dakling,  and  Channbll,  JJ.) 

COPPSK  (app.)  V.  MooBB  (reap.),  (a) 

Merchandise  Marks  Act  1887  (50  &  51  Vict  c.  28) 
— Trade  description — Application  of — Invoice^ 
Liability  of  principal  for  acts  of  agent. 

The  respondent  called  at  one  of  the  appeUawPs 
places  and  asked  for  an  English  ham.  The 
salesman  pointed  to  several  hams  and  said  they 
were  Scotch,  and  were  Sid.  a  pound.  The 
respondent  said  he  would  taJee  one,  and  the 
salesman  passed  it  inside,  and  said,  "  Weigh  up 
Scotch  ham,  Sid.** 

The  respondent  before  payina  asked  for  an  account 
with  **  Scotch  ham  *  on  it.  It  was  first  given 
him  without,  hut  the  words  were  subsequently 
added. 

The  assistants  then  admitted  it  was  an  American 
ham. 

The  appellant  had  sent  out  to  all  the  managers  of 
hie  shops  the  following  notice :  **  Most  impor- 
tant.-^Flease  instruA  your  assistants  most 
explicitly  that  the  hams  described  in  the  list  as 
*}yreakfast  hams*  must  not  be  sold  under  any 
specific  nams  of  place  or  oriain — that  is  to  sav, 
ttiey  must  not  oe  described  as  Bristol,  Bath. 
Wiltshire,,  or  any  such  title,  but  simply  m 
'  breakfast  hams,*  * 

The  magistrates  were  of  opinion  that  the  appellant 
was  guilty  of  an  offence  against  the  Act, /or  that 
he  did  unlawfully  sell  to  the  respondent  an 
American  ham  to  which  a  false  trade  description, 
to  wit,  "  Scotch  ham,**  urns  applied,  and  that  he 
had  not  taken  all  reasonable  precautions  against 
committing  an  offence  against  the  Act, 

Held  (affirming  the  decision  of  the  magistrates),  (1) 
that  there  was  sufficient  trade  description  to 
satisfy  the  Act  in  the  invoice ;  (2)  that  whether  or 
no  the  appellant  had  taken  all  rneans  to  stop  these 
representations  was  a  matter  of  fact  for  the 
m^xgisi/rates ;  and  (3)  that  the  effect  of  the  Act 
was  to  m>ake  the  master  a  principal  liable 
eriminaUy  for  the  acts  of  his  agents  or  servants 
where  the  conduct  constituting  the  offence  was 
pursued  by  them  within  the  scope  or  in  the 
course  of  their  employment,  except  tnat  the  mcuter 
can  be  relieved  where  he  can  prove  that  he  acted 
in  good  faith  and  had  done  all  that  w<u  reason- 
ably  possible  to  preverU  offences  against  the  Act. 

This  was  a  case  istated  by  justioes  of  the  peaoe 
for  the  borough  of  Richmond. 

The  appellant  was  summoned  for  that  he  did 
unlawfully  sell  certain  goods  to  which  a  false 
trade  description  was  applied,  and  was  con- 
victed. 

The  following?  facts  were  proved : 

John  Moore,  the  respondent,  an  inspector  of  the 
Bacon  Curers'  Association  of  Great  Britain  and 
Ireland,  went  on  the  4th  Sept.  1897  to  the 
London  Supply  Stores,  42,  Gteor^e- street,  Rich- 
mond, the  place  of  business  in  Richmond  of  the 
appellant,  accompanied  by  Mr.  Alfred  Norman 
Ward,  and  met  a  salesman  (George  Meslin)  at 
the  door  and  asked  him  for  a  small  English  ham. 
Meslin  pointed  to  a  number  of  American  hams  on 
a  shelf  outside  the  shop  window  of  which  the 
ham  (produced  in  court)  was  one.  Meslin  said, 
"  These  are  Scotch  hams,"  and  being  asked  the 

(•}  BeporMd  by  W.  de  B.  Hekbbbt,  £aq..  itematar-M-LAw. 


price  by  Moore  said  Sid.  Moore  said  to 
"  1*11  have  that  one,"  and  Meslin  passed 
the  ham  through  the  open  shop  window  to 
Ernest  Wheeler  (another  shop  assistant  of  the 
appellant)  and  said, "  Weigh  up  Scotch  ham,  S^d.** 
Wheeler  weighed  it  and  said  it  came  to  5s.  oid. 
Moore  then  asked  Wheeler  to  make  him  out  an 
account  and  pot  on  it "  Scotch  ham,"  as  he  bought 
it  as  such.  Wheeler  handed  Moore  an  invoice 
(produced).  As  it  had  not  the  word  "  Scotch  ** 
on  it  then,  Moore  did  not  take  it,  and  told  Wheeler 
to  put  the  word  "  Scotch,"  as  he  had  **  bought  itas 
sucn."  Wheeler  then  did  so  and  handed  Moore 
the  account. 
Moore  then  paid  for  it. 

The  invoice  was  as  follows  : 

The  London  Supply  Stores,  High-street,  Putney. 
Coppen  Bros.,  sole  proprietors. — 7.11  Ham  8|d.,  Scotoh, 
5«.  5|d.— Paid,  E.  W. 

Moore  then  told  Wheeler  who  he  was  and 
asked  if  he  still  said  it  was  a  Scotch  ham. 
Wheeler  paused  and  then  said,  "No,  it's  an 
American.  Moore  then  called  in  Meslin  who 
sold  him  the  ham  and  told  him  who  he  was  and 
asked  him  if  he  still  said  it  was  a  Scotch  ham. 
Meslin  at  once  said  it  was  an  American  ham. 
Moore  reminded  him  that  he  sold  it  to  him  as  a 
Scotch  ham  outside  the  door.  Meslin  said,  **  Tea, 
he  did."  Moore  then  asked  to  see  the  proprietor 
or  manager  of  the  shop.  The  manager  was  called 
and  gave  Moore  his  name  as  '*  Bedford."  Moore 
then  told  him  (Bedford),  in  the  presence  of  the 
two  shopmen,  the  whole  circumstances  of  the 
sale.  The  manager  then  said  it  is  a  long-cut 
American.  He  uso  said  something  to  the  dfect 
that  they  (referring  to  Meslin  and  Wheeler)  had 
no  right  to  do  anything  of  the  kind.  They  made 
no  reply. 

On  the  part  of  the  respondent  it  was  contended 
that  the  giving  of  the  invoice  by  appellant's 
servant  was  applying  a  false  trade  description': 
{Budd  V.  Lucas,  64  L.  T.  Rep.  292 ;  (1891)  1  Q.  B. 
408).  That  the  appellant  was  responsible  for  the 
acts  of  his  servants  in  making  the  sale  aooom- 
panied  with  the  invoice :  {Colman  v.  Mills).  That 
there  need  not  be  any  intention  to  defraud: 
(Stacey  v.  Chilworth  Cfunpowder  Company,  Ac, 
(62  L.  T.  Rep.  73 ;  24  Q.  B.  Div.  90).  That  the 
appellant  was  the  "  vendor,"  and  warranted  the 
safe  of  the  ham  as  a  Scotch  ham,  no  writing  to 
the  contrary  being  given  pursuant  to  olauae  17  of 
the  Merchandise  Marks  Act  1887.  That  the 
appellant  was  liable  for  the  acts  of  his  servants, 
as  he  had  not  taken  all  reasonable  precautions 
against  committing  an  offence  against  the  Act,  nor 
was  he  brought  within  any  of  the  exceptions  of 
the  Act.  That  in  any  event  the  appellant  was  liaUe 
to  pay  the  costs  of  the  prosecution,  as  he  had 
given  no  notice  under  the  Act. 

On  the  part  of  the  appellant  it  was  cont^ded 
(1)  That  a  verbal  statement  such  as  that  made  by 
Meslin  did  not  constitute  the  application  of  a 
false  trade  description  within  the  Act;  (2) 
that  the  word  "  Scotch  "  being  put  upon  the 
invoice  at  the  purchaser's  request,  no  fraud 
was  intended  or  committed  by  Wheeler  in  so 
putting  on  such  word,  and  that  therefore  no 
offence  was  committed  by  him ;  (3)  that,  if  an 
offence  had  been  committed  by  Meslin  and 
Wheeler,  the  appellant  was  not  uable,  as  such 
offence   was  committed  by  his  servants,  in  his 
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abfience,  without  his  knowledge,  and  againfit  kis 
expreaa  mstruotions ;  (4)  that  the  appelant  had 
taken  all  reasonable  precautions  against  oommit- 
ting  any  offenoe  against  the  Act.  The  Food  and 
Drags  Act  1875  was  quoted,  and  also  Nevnnan  v. 
Jone8  (55  L.  T.  Rep.  327 ;  17  Q.  B.  Div.  132)  was 
eited. 

The  appellant  proved  that  he  was  a  member  of 
the  firm  of  *'  Coppen  Bros.,"  and  that  they  had 
Biz  shops  and  had  been  in  business  twenty  years. 
That  they  had  a  wholesale  warehouse  also ;  that 
he  occasionally  visited  the  branch  shops,  but  was 
not  at  Richmond  on  the  Saturday  and  had  not 
been  there  all  the  week. 

He  produced  a  duplicate  of  a  notice  sent  out 
by  him  to  Richmond  and  the  other  shops  with 
the  manager's  initials  on  it  acknowledging 
3s  receipt.  Such  notice  was  in  the  words 
following : 

MarRham-street,  Feb.  25,  1897.-^Moflt  important. — 
Fkase  instraot  your  aasiatanta  most  explicitly  that  the 
hams  deeoribed  in  list  as  "  breakfast  hams  "  mnst  not 
be  Bold  under  any  speoiflo  name  of  place  or  origin. 
That  is  to  say,  they  most  not  be  described  as  Bristol, 
Bath,  Wiltshire,  or  any  such  title,  bnt  simply  as  break- 
fast hams. — To  Mr.  Bedford,  Richmond. — Please  sign 
aad  return.— H.  W.  Coppen. 

At  the  foot  were  the  initials  E.  B ,  being  the 
initiaLs  of  Mr.  Bedford,  the  manager.  The 
appellant  stated  that  he  had  no  reason  to  believe 
that  his  instructions  were  not  bein^  carried  out. 

The  justices  were  of  opinion  wat  the  appel- 
lant was  guilty  of  an  ofEence  aeainst  the  Mer- 
chandise Marks  Act  1887,  for  uiat  he  did  un- 
lawfully sell  to  John  Moore,  the  respondent,  an 
American  ham  to  which  a  false  trade  description, 
to  wit,  "  Scotch  ham,"  was  applied,  and  that  he 
had  not  taken  all  reasonable  precautions  against 
committing  an  offence  aeainst  the  Act. 

The  qu^tion  upon  ^i^ch  the  opinion  of  the 
conrt  is  desired  was  whetJier  the  justices,  upon 
the  above  statement,  came  to  a  correct  determma- 
tion  and  decif^ion  in  point  of  law. 

By  the  Merchandise  Marks  Act  1887  (50  &  51 
Yict.  c.  28),  s.  2,  sub-sect.  2 : 

Every  person  who  sells  .  .  .  any  goods  .  .  . 
to  whicii  .  .  .  any  false  trade  description  is  applied 
.  .  .  shall,  unless  he  proves  (a)  that,  having  laken 
all  reasonable  precantions  against  committing  an  ofPenoe 
agsinst  this  Act,  he  had  at  the  time  of  the  commission 
of  the  alleged  offence  no  reason  to  suspect  the  genuine- 
ness ci  the  .  .  .  trade  description;  and  (b)  on 
demand  ...  he  gave  all  the  information  in  his 
power  .  .  .  ;  or  (c)  that  otherwise  he  had  acted 
hmocently ;  be  guilty  of  an  ofFenoe  against  this  Act. 

March  25. — Bonsey  for  the  appellant. 

BuBzard,  Q.G.  and  A.  /.  David  for  the  respon- 
dent. 

Wbioht,  J. — In  my  opinion  the  Merchandise 
Marks  Act  does  not  apply  to  trade  descriptionB 
purely  and  entirely  verbal.  The  whole  of  the  Act^ 
with  the  exneption  of  sect.  20,  shows  this.  It 
applies  to  marts  and  other  signs  apart  from  oral 
descriptionB.  It  applies  to  marks,  and  marks  only. 
If  it  nad  been  a  case  of  merely  a  verbal  descrip- 
tion, I  do  not  see  why  proceedings  should  not 
have  been  taken  under  the  Food  and  Drugs  Act. 
But  in  this  case  the  description  was  in  writing  by 
the  invoice.  The  marking  was  in  this  invoice; 
that  is  sufficient  trade  description  to  satisfy  the 
Act.    Budd  V.  LwMB  (64  L.  T.  Bep.  292 ;  (1891) 


1  Q.  B.  408)  is  a  strong  authority  to  that  effect. 
As  to  the  second  question,  as  to  whether  the  appel- 
lant is  exempted  on  the  ground  that  all  means 
were  taken  to  stop  these  representations,  ther^  is, 
I  think,  a  finding  of  fact  bv  the  justices,  and  that 
point  is  not  open  to  us.  W  ith  regard  to  question 
three,  whether  an  employer*can  be  uable  for  the  un- 
authorised acts  of  his  servant,  it  would,  I  think, 
be  a  siarong  thing  to  hold  that  the  employer  would 
be  liable  to  an  indictment  for  that.  However,  this 
question,  and  this  question  only,  must  go  before 
tne  special  court. 

Dabling,  J.  concurred. 

April  4. — Asquitk,  Q.C.  and  Bonsey  for  the 
appellant. — The  conviction  should  be  quashed. 
They  referred  to  the  Merchandise  Marks  Act 
1887  (50  &  51  Vict.   c.   28),  s.  2.    The  ^neral 

Erinciple  of  law  is  that  the  master  is  not 
able  for  the  act  of  his  servant  criminally, 
unless,  of  course,  he  connives  at  such  act  There 
are  exceptions.  The  case  of  Beg,  v.  Stephens  (14 
L.  T.  Rep.  593 ;  L.  Rep.  1  Q.  B.  702)  turned  on 
nefidigence,  and  that  of  Mullins  v.  Collins  (29 
L.  T.  Rep.  838 ;  L.  Rep.  9  Q.  B.  292)  on  th*i  con- 
struction  and  policy  of  the  Licensing  Act  1872. 
In  B<md  v.  Evans  (59  L.  T.  Rep.  411 ;  21  Q.  £|. 
Div.  249^  it  was  held  that  a  licensed  person  whose 
servant  knew  that  gaming  was  taJang  place  on 
the  premises,  although  he  himself  was  igporant, 
could  be  convicted  for  suffering  gaming  on 
the  premises  under  sect.  17  of  the  Licensimp 
Act  1872.  But  in  Somerset  v.  HaH  (12  Q.  B. 
Div.  360)  there  was  a  decision  to  the  contrary.  In 
Newman  v.  J(mes  (55  L.  T.  Rep.  327 ;  17  Q.  B. 
Div.  132)  an  unauthorised  sale  by  the  steward  of  a 
club  was  held  not  to  make  the  trustees,  who  were 
ignorant  of  his  acts,  liable ;  and,  by  Somerset  v. 
Wade  (70  L.  T.  Rep.  452 ;  (1894)  1  Q.  B.  574),  a 
licensed  person  cannot  be  convicted  of  permittiiig 
drunkenness  on  his  premises  when  he  is  unaware 
that  tJie  man  is  drunk.  These  cases  certainly 
show  that,  in  some  cases,  a  person  can  be  liabfe 
for  the  acts  of  his  servants,  of  which  acts  he  is  un- 
aware ;  but  the  Act  under  which  he  is  to  be  con- 
victed must,  by  its  policy  or  words,  show 
such  intention.  The  Merchandise  Marks  Act 
shows  no  intention  to  exclude  the  general  rule. 
The  majority  of  the  court  in  Beg.  v.  Holbrooh 
(37  L.  T.  Rep.  530;  13  Cox  0.  0.  650;  3  Q.  B. 
Div.  60)  held  that  consent  or  knowledge  was 
necessary  before  the  proprietors  of  a  paper 
were  liable  for  a  criminal  libel  inserted  by  their 
editor,  under  Lord  Campbell's  Act  (6  &  7  Yict. 
c.  96).  The  decision  of  keg.  v.  StepJiens  {uhi  stip.) 
was  commented  upon  in  Chisholm  v.  Dovlton 
(60  L.  T.  Rep.  966;  22  Q.  B.  Div.  736),  where, 
under  the  Smoke  Nrdsance  (Metropolis)  Act 
1853,  a  master  was  held  not  to  be  criminally 
responsible  for  the  negligence  of  his  servant. 
Cave,  J.  lays  down  the  rule  that  the  language  of 
the  statute  must  be  clear  to  show  that  the  mens 
rea  need  not  be  present  to  make  a  criminal  offence. 
Then  there  is  tne  case  of  Boherts  v.  Woodward 
(63  L.  T.  Rep.  200 ;  25  Q.  B.  Div.  412),  where  a 
representation  by  a  servant  was  not  sufficient  to 
convict  the  master  under  the  Weights  and 
Measures  Act  1889.  [JeZ/ referred  to  a  passage 
in  the  judgment  appearing  in  the  Law  Times 
report]  £s  to  that  passage  there  is  the  decision 
of  Reg.  V.  Holbrooh  {uhi  sup.).  Budd  v.  Lxn^ca^ 
(64  L.  T.  Rep.  292 ;  (1891)  1  Q.  B.  408)  is  the  only 
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decision  under  this  Act,  but  that  only  conoems 
whether  the  inToioe  is  applied  as  a  description,  if 
it  is  not  physically  attacned.  They  also  referred 
to 

MOBsei  T.  Morris,  70  L.  T.  Bep.  878 ;  (1894)  2  Q.  B. 

412; 
SherroB  t.  D€  ButMen,  72  L.  T.  Bep.  839 ;  (1895) 

1  Q.  B.  918  ; 
DarhyshirB  t.  HouUaton,  76  L.  T.  Bep.  624;  (1897) 

1  Q.  B,  772 ; 
Brown  t.  Foot^  66  L.  T.  Bep.  649  ; 
KaarUy  y.  Tyler,  65  L.  T.  Bep.  261. 

fLord  BussELL,  O.J.  referred  to  Commissumers  of 
metropolitan  Police  t.  Cartman  (74  L.  T.  Rep. 
726 ;  (1896)  1  Q.  B.  655).]  All  these  authorities 
are  material  in  showing  that  the  tendency  is  to 
hold  that  there  is  no  presumption  of  guilt  apart 
from  guilty  knowledge.  Sect.  2  is  the  penal  one 
in  the  Act,  and  shows  that  a  person  sellmg  must 
have  intent  to  defraud. 

J^^lft  Q*0.  and  A.  J,  David  for  the  respondent. — 

The  conviction  is  rifi^ht.    We  admit  tne  general 

proposition  as  to  the  general  presumption  for 

criminal    liability.     The    question    here     turns 

entirely  on   the  construction  and  scope  of  the 

statute.    We  contend  that  the  effect  of  sect  2  of 

the  Merchandise  Marks  Act  is  to  throw  the  onus 

of  proving  his  innocence  on  the  appellant.    He 

has  not  done  that  in  this  case.    As  to  Budd  v. 

Ltbcas  (tibi  stmo.),  there  is  an  important  statement 

of  Pollock,  B.  which  bears  on  this  case,  which 

appears  in  both  the  Law  Times  and  Law  Journal 

reports  alone.  n        j        ia 

^  Cur,  a&o.  vult 

May  14. — Lord  Bxtssbll,  O.J.  i^ead  the  follow- 
ing judj^ment  of  the  court : — This  is  a  case  stated 
by  justices  who  summarily  convicted  the  appel- 
lant of  an  offence  against  the  Merehandise  Marks 
Act  1887  (50  &  51  Vict.  c.  28).  The  appellant 
was  charged  under  sect.  2,  sub-sect.  (2),  with 
having  sold  goods  to  which  a  false  trade  descrip- 
tion was  applied.  The  facts  were  as  follows :  On 
the  4th  Sept.  1897  the  respondent,  at  the  London 
Supply  Stores,  42,  George-street,  Bichmond  (one 
of  several  places  of  business  of  the  appellant), 
asked  the  salesman  at  the  door  of  the  snop  for  a 
small  English  ham.  The  salesman  pointed  to  a 
number  of  hams  on  a  shelf,  and  said  they  were 
Scotch  hams.  In  fact  they  were  long-cut  Ameri- 
can hams.  The  salesman  stated  the  price,  Sid, 
per  pound,  and  the  respondent  said  he  would  taJce 
one,  which  was  then  produced.  The  salesman 
then  passed  the  ham  selected  through  the  open 
window  to  a  shop  assistant  inside,  saying,  "  Weigh 
up  Scotch  ham,  8iii."  The  respondent,  before 
paying,  asked  the  assistant  to  make  him  out  an 
account,  and  put  on  it  "  Scotch  ham,"  *'  as  he  had 
bought  it  as  such."  The  assistant  at  first 
handed  the  respondent  an  invoice  without  the 
word  "Scotch "  on  it.  The  respondent  did  not 
accept  it  so  written,  but  told  the  assistant  to  put 
in  the  word  "Scotch,"  "as  he  had  bought  it  as 
such."  The  assistant  then  did  so,  and  handed 
the  invoice  to  the  respondent,  who  then  paid  the 

Srice,  58.  5^(2.  Upon  this  being  done,  the  respon- 
ent  asked  the  assistant  whether  he  still  said  it 
was  a  Scotch  ham,  when  the  assistant  admitted  it 
was  not,  but  was  an  American  ham.  The  sales- 
man, in  like  maimer, '  was  asked,  and  he  at  once 
admitted  it  was  an  American  ham.  On  the  part 
of  the  appellant,  evidence  was  ^ven  that  he  nad 
sent  a  notice  to  all  his  branch  places  of  business. 


including   that   in   question,   in   the   foUowing 
terms :  "  Marsham-street,  Feb.  25th,  1897.— Most 
important. — ^Please  instruct  your  asnstants  moot 
explicitly  that  the  hams  described  in  the  list  must 
not  be  sold  under  any  specific  name  of  place  or 
origin,  that  is  to  say,  tbey  must  not  be  described  as 
'  Bristol,'  *  Bath,'  <  Wiltshire,'  or  anysuch  title,  bat 
simply  as  breakfast  hams. — ^To  Mr.  "Bedford,  Bich- 
mond.— ^Please  sign  and  return. — ^H.  W.  Ooppkk." 
The  ham  in  question  would  come  within  tiie 
category  of  breakfast  hams.    Evidence  was  gireii 
that  the  terms  of  this  notice  were  communicated 
to  the  manager  and  assistants,  and  the  appellant 
stated  that  he  had  no  reason  to  believe  that  bis 
instructions  were  not  being  carried  out.    It  is  now 
necessary  to  consider  the  statute  in  question  and 
its  application  to  the  facts  proved.    Sect.  2  is  the 
important  section.    Sub-sect.  (1)  deals  with  the 
forging  of  any  trade  mark  and  with  the  false 
api^cation  to  goods  of  anv  such  mark  or  of  any 
false  ti'ade  description,  ana  enacts  that,  subject 
to  the  provisions  of  the  Act,  an  offence  shall  hsTO 
been  committed  by  such  forging  or  applicdLtkm 
unless  the  party  charged  proves  l^t  ne  acted 
without  intent  to  defraud.    Sub-sect.  (2)  enacts 
(omitting  words  immaterial  in  this  case)  that 
every  person  who  sells  any  goods  to  which  any 
false  trade  description  is  applied  shall  be  gnil^ 
of  an  offence  against  the  Act  unless  he  proves^ 
(a)  that  having  taken  all  reasonable  precautions 
he  had  no  reason  to  suspect  the  genuineneas  of  the 
trade  description ;  and  (6)  that  on  demand  doly 
made  he  gave  all  information  in  his  power  with 
respect  to  the  persons  from  whom  he  obtained 
sucn  goods ;  or  (c)  tiiat  otherwise  he  acted  inno- 
cently.   By  sect.  3  it  is  enacted  that  "trade 
description  "  shall  mean  any  description,  state- 
ment, or  other  indication,  direct  or  indirect,  as 
to  (among  other  things)  the  place  or  country  in 
which  any  goods  were  made  or  produced.    Later 
in  such  section  it  is  enacted  that  the  expression 
"  false  trade  description  "  shall  mean  a  trade 
description   false   in   any   material  respect    as 
regaros  the  goods  to  which  it  is  applied.     By 
sect.  5,  sub-sect.  (1)  it  is  enacted  that  a  ^rson 
shall  be  deemed  to  have  applied  a  trade  description 
to  goods  who  applies  it  to  the  goods  themseives 
or  uses  a  trade  description  in  any  manner  calcu- 
lated to  lead  to  the  belief  that  the  goods  in 
connection  with  which  it  is  used  are  designated  or 
described  by  that  trade  description.    In  BvM  r, 
Lucas  (64  L.  T.  Bep.  292 ;  (1891)  1  Q.  B.  408)  it 
was  decided  th&t  where  certain  casks  of  beer 
were  delivered  accompanied  by  an   invoice  in 
which  the  casks  were  falsely  described  as  "bar- 
rels "  (which  word  had  acquired  the  character  of 
a  trade  description)  it  was  held   that  an  offence 
under  sect.  2,  sub-sect.  (1),  of  the  Act  in  (question 
had  been  committed,  adthough  the  invoice  con- 
taining   the   false   trade   description    was   not 
physically  attached  to  the  casks.    I  think  this 
case  was  well  decided;  in  other  words,  I  think 
that  it  is  not  necessary  to  constitute  the  offence 
that  there    shall    be   any   physical   connection 
between   the   false    trade    description   and  the 
goods  to  which  it  is  applied.    It  was  admitted 
that  the  description  "  Scotch  ham  "  was  a  trade 
description  and  it  was  found  that  it  was  applied 
to  the  ham  sold  by  the  appellant's  employes^  and 
it  was  admittedly  false.    It  was  not  contended 
that  it  was  not  material.    In  these  cireumstanoes 
it  is  clear  that  an  offence  against  the  Act  was  com- 
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mitted  by  the  salesman  and  by  the  assistant  of 
the  appeUant.    But  the  question  which  the  court 
is  novr  called  upon  to  decide  is  whether  the  appel- 
lant also  is  not  personally  liable  to  be  convicted. 
This  was  the  question  argued  before  us.    The 
appellant's  contention  was  that  the  chai^  here 
preferred  was  a  criminal  chaise  and  that  the 
general  principle  of  law  appliecf— n67no  retfs  eat 
nin  mens  ait  rea.    There  is  no  doubt  that  this  is 
the  general  rule,  but  it  is  subject  to  exceptions, 
and  the  Question  here  is  whether  the  present  case 
falls  witnin  the  rule  or  within   the  exception. 
Apart   from  statute,  exceptions  have  been  en- 
grafted upon  the  rule ;  for  example,  in  the  case 
of  Beg.  T.  Stephem  (14  L.  T.  Rep.  593 ;  L.  Rep.  1 
Q.  B.,  702}  the  defendant  was  held  liable  on  indict- 
ment for  obstructing    navigation    by   throwing 
rubbish  into  a  river  from  a  quarry  owned  by  the 
defendant  but  managed  by  his  son,  although  it 
was  proved  that  the  men  employed  at  the  quarry 
had  been  by  order  prohibited   from  doing  the 
acts  compklned  of.    No  doubt  in  that  case  the 
fact  that  the  proceedings  were  onljr    in    form 
criminal  was  adverted  to  by  the   judges    who 
decided  it.  but  the  fact  remains  that  the  defendant 
was  criminally  indicted.    But  by  far  the  greater 
number  of  exceptions  engrafted  upon  the  general 
role  are  cases  in  which  it  has  been  decided  that  by 
various  statutes  criminal  responsibility  has  been 
put  upon  masters  for  the  acts  of  their  servants. 
Amonest  such  cases  are  MuUina  v.  CoUiria  (29  L.  T. 
Bep.  838 ;  L.  Rep.  9  Q.  B.  292),  wheie  a  licensed 
victualler  was  convicted  of  an  offence  under  the 
16th   section  of  the  Licensing  Act  of  1872  for 
supplying  liquor  to  a  constable  on  duty,  although 
this  was  done  by  his  servant  without  the  know- 
ledge of  his  master.    Again,  in  Bond  v.  Evans  (59 
L.  T.  Rep.  411 ;  21  Q.  B.  Div.    249),  where  a 
hcensed   victualler  was  convicted  of  an  offence 
against  the  17th  section  of  the  same  Act  where 
gaming  had  been  allowed  in  the  licensed  premises 
By  the  servant  in  charge  of  the  premises,  although 
witliout  the    knowledge    of   his    master.     The 
decisions  in  these  and  in  other  like  cases  were 
based  upon  the  construction  of  the  statutes  in 
qaestion.    The  court,  in  fact,  came  to  the  conclu- 
sion that,  having  regard  to  the  language,  scope, 
and  object  of  those  Acts,  the  Legislature  intenckd 
to  fix  criminal  responsibility  upon  the  master  for 
acts  done  by  his  servant  in  the   course  of  his 
employment,  although  such  acts  were  not  autho- 
rised by  the  master,  and  may  even  have  been 
expressly  prohibited  by  him.     The  question  then 
in  this  case  comes  to  be  narrowed  to  the  simple 
point,  whether  upon  the  true  construction  of  the 
astute  here  in  (question  the  master  was  intended 
to  be  made  criminally  responsible  for  acts  done 
by  his  servant  in  contravention  of  the  Act,  where 
such  acts  were  done,  as  in  this  case,  within  the 
scope  or  in  the  course  of  their  employment.    In 
my  judgment,  it  was  clearly  the  intention  of  the 
Legislature  to  make  the  master  criminally  liable 
for  such  acts,  unless  he  was  able  to  rebut  the 
prima  facie  presumption  of  guilt  by  one  or  other 
of  the  methods  pointed  out  in  the  Act.    Take  the 
facts  here  and  apply  the  Act  to  them.     To  begin 
with,  it  cannot  be  doubted  that  the  appellant  sold 
tbe  ham  in  question  although  the  transaction  was 
oarried  out  by  his  servants.    In  other  words,  be 
▼as  the  seller  although  not  the  actual  salesman. 
It  is  clear  also,  as  already  stated,  that  the  ham 
▼as  sold  with  a  "  false  ti'ade  description  "  which 


was  material.     If  so,  there  is  evidence  establish- 
ing a  prima  facie  case  of  an  pffence  against  the 
Act  having  been  committed  by  the  appellant. 
But  it  is  only  a  primd  facie  case.    The  burden 
of  proof  is  shifted  upon  the   appellant,  and  he 
miffht  meet  successfully  that  prtmd  facie  casp  if 
he  IS  able,  where  the  charge  is  under  the  first  sub- 
section of  sect.  2,  to  prove  that  he  acted  without 
intent  to  defraud ;  or,  where  the  charge  is  under 
sub-sect.  2  of  sect.  2,  if  he  is  able  to  prove  (a) 
that  he  had  taken   all   reasonable   precautions 
against  committing  an  offence  against  the  Act 
and  had  no  reasoa  to  suspect  the  genuineness  of 
the  trade  description  in  question,  and  (h)  that  on 
demand  he  had  given  full  information,  or  (c)  if  he 
is  able  to  prove  that  otherwise  he  acted  inno- 
cently.   It  seems  clear  that  clauses  (a)  and  (6)  of 
sub-sect.  2  apply  to  cases  where  goods  in  question 
are  in  the  possession  of  the  accused  for  sale  or 
are  sold  with  the  forged  trade  mark  or  false  trade 
description  already  stamped  upon  them  or  other- 
wise applied  to  them,  and  not  to  a  case  like  the 
present,  where   the   false   trade   description  is 
applied  upon  the   occasion  and  as  part  of  the 
terms  of  sale ;  and  in  the  latter  case  the  accused 
must  rely  for  his  exculpation  upon  clause  (c)^ 
namely,  by  showing  that  he  had  acted  innocently. 
In  the  present  case  there  was  ample  evidence  to 
justify  the  conclusion  of  the  magistrates  that  the 
appellant  was  primd  facie  guilty  of  the  offence 
charged,    and   that  primd  facie  case   has   not 
been    met    in    the    manner    required    by    the 
Act.    The  magistrates,  indeed,  have  affirmatively 
found — in   the  terms   of   clause   (a) — that   the 
appellant  had  not,  in  fact,  taken  all  reasonable 
precautions  against  committing  an  offence  against 
the  Act,  but  I  have  already  pointed  out  that  that 
clause  does  not  directly  apply  to  the  facts  of  this 
case.     This   finding   is,    therefore,  not  strictly 
relevant,  although  it  suggests  an  important  ele« 
ment   in  determining  whether   the    accused  is 
innocent;  but  what  is  material  to  note  is  tha»t 
the  magistrate  H  do  not  appear  to  have  been  asked 
to  find,  and  certainly  they  do  not  in  fact  find,  that 
the  appellant  acted  innocently  within  the  meaning 
of  clause  (c).     There  was  evidence  before  them 
that  the  American  hams  in  question  were  dressed 
so  as  to  deceive  the  public;  and  this  probably 
explains  the  reason  of  the  afi&rmative  finding  to 
which  I  have  adverted  and  the  absence  of  the 
finding  that  the  appellant  had  acted  innocently 
within  the  meaning  of  clause  (c).     Li  answer, 
then,  to  the  question  which  alone  is  put  to  us, 
namely,  whether,  upon  the  facts  stated^  the  deci- 
sion of  the  magisti^ates  convicting  the  appellant 
was  in  ^oint  of  law  correct,  my  answer  is  that, 
in  my  judgment,  it  was.    When  the  scope  and 
object  of  the  Act  are  borne  in  mind,  any  other 
conclusion  would,  to  a  large  extent,  render  the 
Act  ineffective  for  its  avowed  purposes.      The 
circumstances  of  the  present  case  idOford  a  con- 
venient illustration  of  Uiis.   The  appellant,  under 
the  style  of  the  *•  London  Supply  Stores,"  carries 
on  an  extensive  business  as  grocer  and  provision 
dealer,  having,  it  appears,  six  shops  or  branch 
establishments,  and  having  also  a  wholesale  ware- 
house.  It  is  obvious  that,  if  sales  with  false  trade 
descriptions  could  be  carried  out  in  these  estab- 
lishments with  impunity  so  far  as  the  principal 
is  concerned,  the  Act  would,  to  a  large  extent,  be 
nugatory.    I  conceive  the  effect  of  the  Act  to  be 
to  make  the  master  or  principal  liable  criminally 
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(as  he  Ib  already  by  law  civilly)  for  the  acts  of  his 
agents  and  servahts  in  all  cases  within  the 
sections  with  which  we  are  dealing,  where  the 
oonduct  constituting  the  offence  was  pursued  by 
such  servants  and  agents  within  the  scope  or  in 
the  course  of  their  employment,  subject  to  this — 
that  the  master  or  principal  may  be  relieved 
from  criminal  responsibility  where  he  can  prove 
that  he  had  acted  m  good  faith  and  had  done  all 
that  it  was  reasonably  possible  to  do  to  prevent 
the  commission  by  his  agents  and  servants  of 
offences  against  the  Act.  The  result,  therefore, 
is  that  the  conviction  will  be  affirmed,  and  with 
costs.  I  wish  to  add  that  the  form  in  which  this 
case  is  stated  is  not  satisfactory.  It  does  not 
throughout  clearly  distinguish  between  what  was 
merely  evidence  and  what  was  proved  to  the  satis- 
faction of  the  magistrates.  It  is  important  that  it 
should  be  borne  in  mind  that  when  a  case  is  sub- 
mitted to  the  court  it  ought  to  state  clearly  what 
the  facts  proved  were,  and  not  merely  what  the 
evidence  was. 

Appeal  diitnissed  and  conviction  affirmed. 

Solicitors  for  the  appellant.  Neve  and  Beck, 
Solicitors  for  the  respondent,  Mosely,  for  Weekes 
and  Co.,  Birmingham. 


Monday,  May  16,  1898. 

(Before  Wills  and  Kbnnbdy,  JJ.) 

Thb  Nobth-Eastbbn  Railway  Company 
(apps.)  V,  Thb  Oybbsbbbs  of  thb  Pabish 
OF  Dalton  (resps.).  (a) 

Rating  —  Highway  rate  —  Exemption  from  — 
Ratione  toiursB — Res  judicata — Estoppel — 
Highway  Act  1835  (5^6  Will  4,  c.  50),  «.  33 
^Highway  Act  1862  (25  &  26  Vict.  c.  61), 
8.35.      , 

Where  a  corporation  is  liable  to  r&aair  a  highway 
ratione  tenurse,  and  has  applied  to  the  justices 
for  an  order  under  sect.  35  of  the  Highway  Ad 
1862,  and  has  paid  a  fixed  sum  in  fuU  diS' 
charge  of  aU  claims  in  respect  of  the  repair  of 
siw^  highway,  the  only  effect  of  such  order  is  to 
take  away  from  it  any  extra  cost  that  wiU  faU 
upon  it  by  reason  of  Us  having  to  repair  ratione 
tenursB,  and  it  is  not  exempted  from  the  usual 
highway  rates  of  the  parish  for  the  repair  of 
the  hignways  in  that  parish  generally. 

The  N.  E.  B.  Company  were,  prior  to  April  1881, 
liable  to  repair  a  certain  highway  ratione 
tenuraB. 

In  April  1881  an  order  was  m,ade  under  sect.  35 
of  the  Highway  Act  1862,  and  the  company  paid 
a  fixed  sum  under  that  order. 

In  Aug.  1881  they  were  rated  to  the  highway 
rate  of  their  parish,  and  on  appeal  the  rate  was 
quashed. 

In  Jv/ne  1897  they  were  rated  a^ain  in  respect 
of  the  repairs  of  the  highways  in  the  parish, 
and  forthwith  appealed  against  the  rate. 

Held,  that  the  question  was  not  res  judicata,  a/nd 
that  the  quarter  sessions  were  not  estopped  from 
deciding  otherwise  in  the  appeal,  for  that  judg- 
ment in  a  concurrent  or  exclusive  jurisdicHon 
is  neither  evidence  of  any  matter  thai  came 
collaterally  into  question  though  within  the  juris- 
diction of  the  court,  nor  of  any  m>atter  inciden- 

(a)  Beported  by  W.  de  B.  Hbbbert,  Esq.,  B«rri8tei^at-Lftw. 


taUy  cognizable,  nor  of  any  matter  to  be  inferrtd 
by  the  argument  of  the  case. 
Therefore,  although  the  judgment  of  1881  was 
that  the  rate  be  quashed,  and  the  question  as  to 
that  rate  could  never  be  brought  into  quesOoa 
again,  the  construction  of  the  Act  was  only  in. 
ctdentally  cognizable. 

Casb  stated  by  Quarter  Sessions. 

Prior  to  the  making  of  an  order  by  the  Quarter 
Sessions  for  the  Norrh  Riding  of  Yorkshire  at 
Michaelmas  1880,  constituting  the  hamlet  of 
Islebeck,  a  separate  highway  parish,  and  amiex- 
inff  such  parish  to  the  Birdforth  Highway 
District,  the  hamlet  formed  part  of  the  township 
of  Bagby  in  the  district,  and  was  a  place  in 
which  all  the  highways  were  repairable  by  the 
occupiers  of  the  landb  ratione  tenurx,  and  in 
which  no  highway  rates  were '.  leviable  by  reason 
of  the  exemption  contained  in  sect.  33  of  the 
Highway  Act  1835.  The  hamlet  continued  to 
form  part  of  the  township  of  Bagby  until  the 
1st  June  1886,  as  in  hereinafter  mentioned. 

The  North-Eastem  Railway  Company  was 
prior  to  the  making  of  the  order,  and  has  since 
been  and  sUll  is,  in  occupation  of  lands  in  the 
hamlet^  and  was,  prior  to  the  making  of  the  order 
next  hereinafter  referred  to,  liable  ratione  tenurx 
to  repair  a  portion,  to  wit  84  yards  or  thereabouts, 
of  a  certain  highway  in  the  hamlet. 

Upon  the  11th  April  1881  an  order  was  made, 
notwithstanding  the  opposition  of  the  NortJi* 
Eastern  Railway  Company,  by  certain  of  Her 
Majesty's  justices  of  the  peace  for  the  Riding,  at  a 
pettY  sessions  in  and  for  the  division  of  Bird- 
forth in  the  Riding,  under  sect.  35  of  the  High- 
way Act  1862,  whereby  it  was  ordered  that  all  the 
highways  within  the  hamlet  of  Islebeck  should 
become  and  for  ever  thereafter  ba  parish  highways, 
and  be  repaired  and  maintained  by  the  Birdforth 
Highway  Board,  and  whereby  the  sums  to  be 
paid  by  the  respectiye  occupiera  of  lands  within 
the  hamlet  previously  liable  to  the  repair  of  the 
highways  in  full  discharge  of  all  claims  there- 
after in  respect  of  the  repair  and  maintenance 
of  the  hignways,  or  any  of  them  or  any  put 
thereof,  were  fixed.  Such  sums  were  duly  paid  in 
accordance  with  the  order. 

On  the  22nd  Aug.  1881  the  North-Eastern 
Railway  Company  was  rated  and  assessed  in 
respect  of  its  lands  to  a  rate  for  the  expenses 
incurred  by  the  Birdforth  Highway  Board  in 
repairing  and  maintaining  the  highways  within 
the  hamlet  of  Islebeck,  and  for  other  expenses 
legally  incuired  by  the  board.  Such  rate  was 
appealed  against  by  the  company  to  the  Quarter 
Sessions  for  the  Riding  at  Michaelmas  1881  upon 
the  ground  that  the  company  was  exempt  mm 
Habmty  to  contribute  towards  the  repair  and 
maintenance  of  the  highways,  and  upon  proof  of 
the  foregoing  facts  the  appeal  against  the  rate 
was  allowed. 

By  an  order  of  the  Local  Government  Board, 
dated  the  Ist  June  1886,  and  confirmed  by  the 
Local  Boards  Provisional  Orders  Confinnation 
(Poor  Law)  Act  1887,  the  hamlet  of  Islebeck  was 
detached  from  the  township  of  Bagby  and  was 
amalgamated  with  the  township  of  Dalton  inth«t 
Birdmrth  Highway  District. 

On  the  7th  June  1897  a  rate  for  the  relief  of 
the  poor  in  the  parish  of  Dalton,  and  for  other 
purposes  chargeaole  thereon,  was  made  in  which 
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the  North-Eastern  Railway  Company  was  rated 
and  assessed  in  respect  of  its  occupation  of  its 
lands  in  the  hamlet  of  Islebeck.  Such  rate  was 
leried  {inter  alia)  in  respect  of  expenses  incurred 
or  tn  be  incurred  by  the  Rural  District  Council  of 
Thirsk,  which  council  is  the  successor  of  the 
Birdforth  Highway  Board,  in  respect  of  the 
rspsur  and  maintenance  of  the  highways  within 
the  rural  district,  including  the  portion  of  the 
parish  o£  Dalton  which  was  or  is  comprised  in 
the  hamlet  of  Islebeck.  • 

The  North-Eastem  Railway  Company  duly 
gare  notice  of  appeal  aeainst  the  rate,  and  entered 
an  appeal  against  such  rate  at  the  Midsummer 
Quarter  Sessions  for  the  Riding,  which  appeal 
was  duly  respited  until  the  following  quarter 
sessions,  when  it  was  heard. 

The  appellants  admitted  that,  subject  to  the 
matters  wnich  appear  hereafter,  the  rate  had  been 
duly  laid  and  demand  thereof  had  been  made. 

On  behalf  of  the  company  it  was  contended  (a) 
that  it  having  been  decided  in  the  appeal  to  the 
quarter  sessions  for  the  North  Ridine;  of  the 
county  of  York,  holden  at  Michaelmas  1881,  that 
the  company  was  not  liable  to  contribute  towards 
the  repair  and  maintenance  of  the  highways  in 
that  portion  of  the  parish  of  Dalton  which  was 
formerly  the  hamlet  of  Islebeck,  the  question  was 
res  judicata,  and  the  quarter  sessions  was  pre- 
cluded from  deciding  otherwise  in  the  present 
appeal ;  {h)  that  the  company,  having  been  liable 
to  maintain  the  highways  in  the  hamlet  of  Isle- 
beck roHone  ienurae,  was  exempted  by  sect.  S3  of 
the  BUghway  Act  1835  from  liability  to  rates 
levied  in  re^)ect  of  the  repair  and  maintenance 
of  such  highways,  and  had  continued  to  be 
exempt  ever  since;  and  (c)  that  the  company, 
having  dompUed  with  the  requirements  of  the 
order  of  f^etty  sessions  of  the  11th  April  1881, 
was  hj  virtue  of  sect  35  of  the  Highway  Act 
1862  discharged  of  all  claims  thereafter  in  respect 
of  the  repair  and  maintenance  of  the  highways 
or  portions  of  highways  in  the  hamlet  of  Islebeck 
or  any  part  of  such  highways,  and  was  therefore 
not  liable  to  pay  the  rate. 

On  behalf  of  the  respondents  it  was  contended 
(a)  that  the  decision  of  the  quarter  sessions  on 
the  19th  Oct.  1881  was  final  only  for  its  proper 
purpose  and  obiect,  which  purpose  and  object  was 
that  the  North-Eastem  Kailway  Company  was 
not  liable  to  pay  a  rate  of  5id.  in  the  pound  laid 
on  the  22nd  Aug.  1881  for  the  purpose  of  raisins 
moneys  parable  under  a  precept  of  the  Birdforth 
Highway  Board,  and  that  the  decision  was  not 
conclusive  evidence  of  the  matters  set  out  above 
Ih)  and  (e),  which  matters  only  became  (if  at  all) 
collaterally  coi^nisable  or  were  at  most  onlj 
matters  to  be  inferred  by  argument  from  the  deci- 
sion; (h)  that  the  exemption  from  the  payment  of 
highway  rates  conferred  by  sect.  33  of  the  High- 
way Act  1835  continued  only  so  long  as  the  liabi- 
hty  of  the  company  to  repair  the  eighty-four 
yards  (or  thereabouts)  of  the  highway  ratione 
tenurse  lasted,  and  that  therefore  the  exemption 
determined  on  the  11th  April  1881,  when  by 
virtue  of  the  order  of  the  justices  the  portion  of 
^  highway  became  a  parish  hiehway ;  (c)  that 
theorcbr  dated  the  11th  April  1881  only  operated 
to  discharge  the  company  from  all  claims  from 
^e  date  by  the  Birdforth  Highway  Board  or  its 
sticcessors  in  respect  of  the  repairs  and  mainte- 
Q&nce  of  the  eighty-four  yards  (or  thereabouts) 


of  the  highway  then  ordered  to  be  made  repair- 
able by  the  parish,  and  in  no  way  afEects  the  liabi- 
lity of  the  company  in  respect  of  its  occupation 
of  property  within  the  district  of  the  Thirsk 
Rural  District  Council,  and  otherwise  by  law 
liable  to  be  rated,  from  paying  rates  for  expenses 
incurred  by  the  council  of  the  rural  district  in 
respect  of  the  repair  and  maintenance  of  the 
hignways  within  the  rural  district. 

The  justices  were  of  opinion  that  the  question 
was  not  res  judicata,  and  that  they  were  not  bound 
by  the  decision  in  the  appeal  to  the  quarter 
sessions  in  1881;  and  that  the  North-Eastem 
Railway  Company  was  not  exempt  from  payment 
of  any  portion  of  the  rate. 

The  questions  for  the  opinion  of  the  court  are : 
1.  Were  the  quarter  sessions  precluded  by  their 
previous  decision  at  Michaelmas  1881  from  hold- 
ing that  the  North-Eastem  Railway  Company 
was  liable  to  be  rated  in  respect  of  its  occupation 
of  lands  within  the  hamlet  oi  Islebeck  for  expenses 
incurred  by  the  Rural  District  Council  of  Thirsk, 
in  relation  to  the  highways  within  the  mral 
district?  2.  Was  the  North-Eastem  Railway 
Company  exempt  from  payment  of  so  much  of 
the  rates  as  was  levied  in  respect  of  the  repair  and 
maintenance  of  the  highways  in  the  hamlet  ? 

If  the  court  shall  answer  either  of  the  questions 
in  the  affirmative,  the  order  of  the  quarter 
sessions  dismissing  the  appeal  is  to  be  reversed 
with  costs ;  but,  if  the  court  shall  answer  both  th& 
questions  in  the  negative,  the  order  of  the  quarter 
sessions  is  to  stand  affirmed  with  costs,  or  the 
court  is  to  make  such  other  order  of  the  appeal  as 
to  it  may  seem  right. 

By  the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50), 

S.  33  : 

When  property,  or  the  owner  or  oconpier  in  respect 
thereof,  has,  previous  to  the  pasaingr  of  this  Act,  been 
legally  exempt  from  the  x>orformance  of  statute  dnty 
or  from  the  payment  of  any  composition  in  lien  thereof,, 
or  of  highway  rate,  the  said  property,  and  the  owners 
and  oocnpiers  thereof,  shall  be  exempt  from  the  payment 
of  the  rate  hereby  imposed. 

By  the  Highway  Act  1862  (25  &  26  Vict.  c.  61), 

Where  any  person  or  corporation  is  liable,  by  reason 
of  tenure  of  lands  or  otherwise,  to  repair  any  highway 
situate  in  a  highway  district,  the  person  or  corporation 
so  liable  may  apply  to  any  justice  of  the  peace  for  the 
purpose  of  making  such  highway  a  highway  to  be  re- 
paired and  maintained  by  the  parish  in  which  ih» 
same  is  situate ;  and  such  justice  shall  tb<)Tenpon  issue 
summonses  requiring  the  waywarden  of  such  parish,  thi^ 
district  surveyor,  and  the  party  so  liable  to  repair  such 
highway  as  foresaid,  to  appear  before  two  or  more? 
justices  in  petty  sessions  assembled,  and  the  justioen 
at  such  petty  sessions  shall  proceed  to  examine  and 
determine  the  matter,  and  shall  if  they  think  fit,  make 
an  order  under  their  hands  that  such  highway  shall 
thereafter  be  a  highway  to  be  thereafter  repaired  and 
maintained  by  the  parish  ;  and  shall,  in  such  order,  fix  a 
certain  sum  to  be  paid  by  such  person  or  corporation  to 
the  highway  board  of  the  district,  in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repair  and  mainte- 
nance of  such  highway. 

A.  A.  Bethune  {B.  C.  Olen  with  him)  for  the 
appellants. 

Macmorran,  Q.C,  and  Gawan  Taylor  lor  the 
respondents. 

Wills,  J. — ^This  case  raises  two  questions : 
first,  as  to  the  construction  of  sect.  25  of    the 
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Highway  Act  1862,  and,  secondly,  a  qoeBtion  of  I 
estoppel.  Now  sect.  35  sajrs  "  any  person  liable 
to  repair  highways  in  the  highway  district  ratione 
tenursB  may  apply  to  a  justice  tor  a  summons  " 
and  may  appear  oefore  a  court  of  petty  sessions 
with  the  highway  authority  as  the  other  party, 
and  that  the  justices  shall,  if  they  think  fit, 
make  an  order  that  such  highway  shall  there- 
after be  a  highway,  to  be  thereafter  repaired 
and  maintained  by  the  parish.  Then  they 
are  to  fix  a  sum  to  be  paid  by  such  person  in 
full  discharge  of  all  claims  thereafter  in  respect 
of  the  repair  and  maintenance  of  such  highway, 
and  then  if  the  sum  that  they  fix  exceeds  50Z.  it 
is  to  be  invented,  and  the  proceeds  shall  be 
applied  towards  the  maintenance  and  repair  of 
the  highways  within  the  parish,  and  the  question 
now  is  whether  an  order  made  under  that  section 
operates  to  discharge  the  person  altogether  from 
a  future  liability,  or  whether  i^s  operation  is  to 
compound  any  extra  cost  that  will  fall  upon  him 
by  reason  of  his  having  to  repair  that  highway, 
rather  than  having  to  contribute  to  the  general 
repairs  of  the  highways  within  the  parish.  Now 
the  language  of  the  section  is  not  very  happy, 
but  1  think,  upon  the  whole,  that  the  governing 
words  are  "  that  the  highway  shall  become  a  high- 
way to  be  thereafter  repaired  by  the  parish."  It 
would  be  veiy  easy  to  say,  if  it  was  really  meant 
to  say  80,  that  the  amount  in  respect  of  which  the 
person  is  liable  to  repair  ratione  tenwrae  should 
enjoy  the  whole  exemption ;  but  that  is  not  said  in 
so  many  words,  and  some  of  the  conse(]^uenceB 
which  would  follow  from  such  a  construction  are 
so  startling  that  1  cannot  help  thinkisg  that  the 
construction  which  has  been  put  upon  it  by  the 
respondente  is  the  right  one.'  In  this  particular 
parish  or  place — I  only  take  it  as  an  example — 
there  were  at  the  time  that  this  Act  came  into 
operation  no  highways  which  were  not  repairable 
ratione  tenuras,  and  the  same  thing  might  happen  in 
a  whole  district,  and  then  the  result  would  be,  if  the 
contention  of  the  appellante  is  right,  that  the  sum 
that  was  fixed  with  reference  to  uie  expenses  and 
pi'obable  expenses  of  repair  to-day,  would  be  fixed 
for  all  time,  and  that,  although  the  maintenance 
of  the  road  in  an  adequate  condition  might  in  the 
course  of  time  be  double  or  treble  the  sum  so  pro- 
vided, there  would  not  be  any  means  whatever  of 
increasing  that  sum.  That  is  not  an  imaginary 
case.  Also,  if  the  contention  were  right,  the  con- 
tribution of  the  individual  towards  the  general 
repairs  of  the  parish  would  be  liable  to  he  fixed 
in  the  same  way  at  a  sum  which  might  in  course 
of  time  become  utterly  inadequate,  as  repre- 
senting either  his  original  liability  to  repair 
ratione  tenune,  or  his  proper  share  of  the 
general  expenditure.  Such  a  thing,  as  I  have 
pointed  out  in  the  course  of  the  argument, 
is  of  very  constant  occurrence.  A  man  is 
liable  to  repair  a  country  lane,  it  may  be  ratione 
tenuriB,  and  if  he  got  a  sum  fixed  with  regard  to 
that  stete  of  things  it  would  probably  be  a  very 
moderate  sum.  He  turns  it  into  a  building 
estate,  and  traffic,  there  particularly,  or  in  the 
neighbourhood,  increases  enormously.  If  he  had 
remained  liable  to  repair  ratione  tenuras  he  would 
have  to  bear  all  the  increased  expenditure  which 
that  stete  of  things  involves,  whereas  if  he  pays  a 
composition  once  for  all  in  respect  of  everything, 
he  would  get  a  great  benefit  m  such  a  stete  of 
things  at  toe  expense  of  the  rest  of  the  members  ' 


of  the  community.  It  may  be  said,  on  the  other 
hand,  that  it  operates  sometimes  harshly.  It 
might  be  that  a  man  whose  composition  would 
be  low  as  compared  with  his  contributions  to  the 
rates,  had  an  aaditional  burden  imposed  upon  him, 
and  that  that  is  not  just.  But  all  Acts  of  this 
kind  are  for  the  general  good,  and  there  most  be 
a  certain  roughness  in  the  application  of  machi- 
nery of  this  kind  which  may  lead  to  occasional 
injustice.  I  should  think  it  would  be  very  seldom 
the  case,  and  what  seems  to  me  to  be  tne  more 
reasonable  conclusion  is  that|when  the  L^alatare 
said  that  the  highway  was  to  be  repaired  and 
mainteined  by  the  parish,  it  meant  wnat  it  said, 
and  it  cannot  be  repaired  by  the  parish  unless  all 
the  parishioners  are  liable  to  contribute.  What 
I  think  they  meant  to  say  is  that,  if  a  piece  of 
highway  which  is  repairable  at  the  charges  of  the 
individual  shall  become  liable  to  be  repaired  by 
the  contribution  of  everybody  living  in  the  pariBn, 
and  not  by  the  person  upon  whom  uie  liability  np 
to  that  time  fell,  then  the  result  would  be  as  it 
was  in  this  case  that  there  would  be  no  saving 
to  the  parish  by  reason  of  the  alteration,  by 
reason  of  the  composition,  and  by  reason  of  the 
landowner  becoming  chargeable  to  the  commis- 
sioners by  fixing  the  sum  to  be  paid  at  a  per- 
fectly nominal  amount.  And  there  is  no  injustioe 
that  1  can  see,  and  of  course  if  1  thought  that 
they  put  a  wrong  constmction  on  the  Act  I 
should  not  hesitete  to  put  the  right  construction 
upon  it,  because  they  had  fix^  a  sum  which 
under  these  circumstances  would  be  utterly  in- 
adequate. But  1  think  this  is  the  reasonable 
construction — reasonable  because  the  practical 
inconveniences  of  a  contrary  constmction  might 
be,  and  in  many  cases  would  be,  extreme.  It  is 
but  the  continuation  of  an  earUer  legi^ation  in 
the  Act  of  1835,  and,  as  it  seems  to  me,  the  same 
scheme  was  carried  out,  and  that  where  a  party 
did  not  compound — where  a  person  liable  to 
repair  ratione  tenuras  did  not  compound^his 
exemption  was  preserved,  in  spite  of  the  fact  of  a 
road  being  laid  m  the  parish,  by  sect.  33.  Where 
he  did  compound,  then  very  much  the  same 
language  was  used,  and  it  seems  to  me  that  the 
measure  of  composition  was  what  1  think  it  is 
under  the  present  Act,  namely,  the  diff^'enoe 
between  the  expense  to  which  he  would  be  put 
by  keeping  up  his  liability  to  repair  rahone 
tenuras  and  the  sum  which  he  would  nave  to  pay 
annually  under  this  section.  The  same  scheme 
practically  is  carried  out,  except  that  there 
it  is  to  be  done  by  way  of  annual  payment 
instead  of  by  way  of  composition.  That  brings 
us  to  the  second  question :  Is  there  an  estoppel 
here  ?  It  is  a  question  very  often  of  very  con- 
siderable difficulty — ^not  as  to  the  principle,  bnt 
as  to  the  application.  It  is  oftentimes  difficult 
to  say  exactly  what  is  the  subject  of  an  estoppel 
in  the  decisions  which  have  already  been  given. 
But  I  think  that  1  may  teke  it  from  the  case  of 
Beg,  V.  Hutchins  (44  L.  T.  Rep.  364;  6  Q.  B.Dit. 
300),  which  indeed  is  founded  upon  the  earlier 
case  of  The  Duchess  of  Kingston  (2  Sm.  L.  C 
713,  10th  edit.),  that  judgment  in  a  concur- 
rent or  exclusive  jurisdiction  is  neither  evidenoe 
of  any  matter  that  came  collaterally  into 
question  though  within  the  jurisdiction  of  the 
court,  nor  of  any  matter  incidentally  cognisable, 
nor  of  any  matter  to  be  inferred  by  the 
argument  of  the  case.    In  this  case  undoubtedly 
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ihe  judgment  of  the  Court  of  Quarter  Seesions 
iras  that  the  rate  be  quashed.  It  must  have  been 
and  it  oould  have  been  nothing  else,  and,  of  course, 
I  apprehend  that  it  would  necessarily  follow  from 
that^  that  it  was  a  bad  rate,  and  that  as  between 
the  same  parties  that  question  oould  never  be 
brought  into  controversy  again.  But  the  oon- 
stniction  of  this  particular  statute  is  surely  a 
matter  only  incidentally  cosnisable,  as  to  be  in- 
ferred from  the  argument  by  the  judgment,  and 
is  not  one  of  the  things  which  is  necessarily 
decided  by  the  judgment  of  the  Court  of  Quarter 
•Sessions.  I  thmk,  however,  that  the  decision  in 
Beg.  V.  Hutehin8  comes  very  near  to  the  present 
case.  Mr.  Bethune,  who  has  arsued  this  case  as 
weU  as  it  could  be  ai]ffued  from  his  point  of  view, 
although  he  has  fa^ed  to  convince  me,  argued 
that  there  was  a  difference  between  the  judgment 
of  the  Court  of  Quarter  Sessions,  which  is  a  court 
of  record,  and  the  decision  of  the  magistrates. 
For  some  purposes  and  for  some  matters  that  may 
be  so,  but  it  is  quite  obvious  to  me  that  the 
decision  in  R&g,  v.  HuUhifu  went  upon  no  such 
pnmnd  as  that,  and  it  was  treated  by  the  court  as 
if  the  decision  of  the  court  of  sxmimary  juris- 
diction between  the  same  parties  would  have  been 
an  estoppel  had  the  thin^  decided  been  within  the 
limits  ca  the  jurisdiction  conferred  upon  the 
magistrates  and  which  they  exercised  when  they 
gave  their  decision,  and  tnat  nothing  whatever 
tons  u}Km  the  distinction  between  a  court  of 
reoord  and  the  court  of  summary  jurisdiction 
not  beine  a  court  of  record.  Upon  these  erounds 
I  think  the  respondents  are  entitled  to  judgment. 
Kkkksdt,  J. — ^I  agree,  and  entirely  upon  the 
«une  grounds.  ^^^  dismissed. 

Solicitors :  for  the  appellants,  A.  Kaye  Butter- 
w)rik ;  for  the  respondents.  Bobbins,  Billing,  and 
•Co.,  for  Swcwbreck  and  Rhodes,  Thirsk. 


Tuesday,  March  29, 1898. 

(Before  Lord  Busbbll  C.J.  and  Mathbw,  J.) 

BoosBS  (app.)  V,  Hawken  (resp.).  (a) 

iJriminal  law  —  Evidence  —  Admdssibility  of — 
Statement  made  by  accused  in  ansvser  to  ques- 
Hon  by  constable^^AdmissibUity  of  question  and 
answer— Voluntary  statement. 

A  statement  m^jtde  by  an  accused  person  in  answer 
to  a  question  fut  oy  a  constable  is  admissible  in 
evidence  agamst  the  accused  as  a  voluntary 
statement,  provided  that  such  staiement  has  not 
been  brought  about  by  any  inducement  or  threat. 

"The  defendant  was  charged  with  cruelty  to  his 
horse  by  causing  the  same  to  be  worked  while  in 
en  unfU  state,  and  in  support  of  the  charge  the 
inspector  proposed  to  give  evidence  of  a  ^juestion 
put  by  htm  to  the  defendant  asking  htm  if  it 
were  true  that  his  carman  told  the  police  that 
he  {the  defendant)  had  sent  the  horse  out  know- 
ing  it  was  lame,  and  the  defendants  answer 
thereto.  The  justices  having  refused  to  admit 
the  evidence  on  the  ground  thcU  the  statement, 
being  in  answer  to  a  question  put  by  the 
inspector,  u>as  not  a  voluntary  statement  and 
vfos  inadmissible ; 

^eld,  thai  the  defendants  statement  in  answer  to 
(he  question,  not  having  been  brought  about  by 

(•)  Btportad  bj  W.  W.  Obb,  Baq.,  Burlster-ftt-Law. 
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any  inducement  of  advantage  or  by  any  threat, 
was  a  voluntary  statement  and  ought  to  have 
been  admitted. 

Case  stated  by  lustices  of  the  neace  for  the 
borough  of  Southend-on-Sea  in  uie  county  of 
Essex. 

At  a  petty  sessions  held  for  the  borough  of 
Southend  on  the  9th  Nov.  1897  the  respondent 
appeared  in  jperson  to  answer  to  a  summons 
issued  on  an  information  laid  by  the  appellant, 
an  inspector  of  the  Society  for  the  Prevention 
of  Cruelty  to  Animals. 

The  offence  charged  against  the  respondent  was 
that  he,  the  respondent,  on  the  15th  Oct.  1897 
at  Southend  did  unlawfully  cause  to  be  cruelly 
ill-treated,  abused,  and  tortured  a  horse  bv  then 
and  there  causing  the  same  to  be  worked  while  in 
an  unfit  statp,  contrary  to  thejprovisions  of  sect.  2 
of  12  &  13  Vict.  c.  92  (the  Cruelty  to  Animals 
Act  1849). 

The  respondent,  on  being  charged  bef(»e  the 
justices,  pleaded  not  guilty. 

The  only  witness  called  was  the  appellant  who, 
bavins  given  evidence  as  to  the  conmtion  of  the 
animiu  on  the  20th  Oct.,  tendered  evidence  as  to 
the  guilty  knowledge  of  the  respondent  consisting 
of  admissions  made  by  him  to  the  appellant  at  an 
interview  at  Rayleigh  on  the  20th  Oct. 

The  evidence  tendered  was  as  follows : 

I  saw  the  defendant ;  I  was  in  nnifonn.  I  aaid  to  him 
'*  It  it  trae  that  yonr  oaarman  told  the  iK>lioe  yon  rant 
the  animal  oat  and  knew  it  was  lame  P  "  to  whioh  the 
respondent  replied  "  Yes,  I  sent  Tost  out  with  it."  I  had 
said  nothing  whatever  to  the  defendant  as  to  the  likeli> 
hood  of  prooeedingB. 

The  justices  considered  the  question  of  the 
admissibility  of  this  evidence  in  connection  with 
the  circumstances  under  which  it  arose,  which 
were  as  follows : — 

Police-seimant  Say  had  stopped  the  respon- 
dent's man  lost  when  driving  tne  horse  on  the 
19th  Oct ,  and  to  him  Yost  had  in  the  absence  of 
the  respondent  miule  a  statement  implicating  his 
master,  the  respondent. 

Police-sergeant  Say  was  with  the  appellant  at 
Bavleigh  on  the  20th  Oct.  when  the  appellant^ 
without  any  warning  or  caution,  confronted  the 
respondent  in  the  police-sergeanf  s  presence  with 
the  statement  made  by  Yost  by  means  of  direct 
questions. 

The  replies  thereto  involved  the  whole  issue 
against  the  respondent,  and,  in  {axst,  at  the  hearing 
constituted  the  whole  case  against  him. 

The  justices  came  to  the  conclusion  that  ad- 
missions obtained  in  that  manner  were  inadmis- 
sible, as  they  considered  that  the  position  in  which 
the  respondent  was  placed  at  the  time  they  were 
made  was  such  as  to  divest  them  of  that  free  and 
voluntary  character  essential  for  their  admis- 
sibility: (Beg.  V.  Thompson,  69  L.  T.  Rep.  22; 
(1893)  2  Q.  B.  12). 

The  justices  thereupon  found  as  a  fact  that 
such  aomissions  were  not  voluntary,  and  accord- 
ingly held  them  inadmissible,  and  as  there  was 
no  other  evidence  to  show  that  the  resj^ndent  had 
sent  out  the  horse,  they  dismissed  the  information 
against  him,  but  offered  to  state  this  case  for  the 
opinion  of  the  court. 

The  question  for  tiie  opinion  of  the  court  was 
whether  the  justices  were  right  in  refusing  to 
admit  the  evidence. 

3  Y 
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Colam  for  the  appellant. — The  cruelty  alleged 
in  this  case  was  in  sending  out  the  horse  when  it 
was  in  an  unfit  state  to  work  by  reason  of  its 
lameness;  and  the  present  case  is  against  the 
owner  for  so  doing.  The  eyidenoe  was  giyen  in 
the  way  stated  by  arrangement  with  all  parties 
with  the  object  of  raising  the  point  as  a  test  case, 
and  there  was  no  other  evidence  against  the 
defendant.  The  inspector,  the  appelant,  was 
called  merely  to  give  evidence  in  that  way  in 
order  that  this  question  might  be  settled,  as  the 
magistrates  had  some  time  previously  decided 
that  evidence  of  a  statement  ought  not  to  be  ad- 
mitted if  such  statement  were  in  answer  to  a 
craestion  put  by  the  person  to  whom  it  was  made. 
[Liord  BussBLL,  G.J. — It  seems  to  me  that  the 
magistrates  have  misunderstood  the  use  of  the 
wora  "voluntary"  in  connection  with  state- 
ments of  accused  persons.  They  seem  to  include 
as  "involuntary"  a  statement  made  in  answer 
to  a  question,  whereas,  as  I  understand  it, 
the  phrase  "voluntary  statement,"  means  that 
the  statement  ought  not  to  be  the  result  of  any 
inducement  to  make  the  statement.]  That  is  the 
exact  point  in  this  case.  If  the  answer  of  the 
defendant  had  been  that  he  left  the  management 
of  such  things  to  his  horseke&per  then  there 
would  have  been  no  prosecution.  [Lord  Bxtssell, 
0 J". — The  answer  of  the  defen&nt  merely  was 
that  he  had  sent  his  man  out  with  the  horse. 
More  than  that  is  necessary  to  be  proved, 
namely,  that  he  knew  that  it  was  lame  when  he 
so  sent  it  out,  and  his  answer  does  not  involve 
that  statement.]  The  ma^strates  ouffht  to  have 
admitted  the  evidence  and  considerea  it,  and,  if 
they  had  then  said  that  it  did  not  make  out  a 
GSAe,  we  could  have  called  other  evidence.  There 
was  an  ezactljr  parallel  case  decided  in  1885  by 
Field  and  Mamsty,  JJ. — ^the  unreported  case  of 
Peet  V.  Brunton — ^in  which  the  magistrates  had 
refused  to  admit  a  similar  statement;  and  the 
decision  there  was  that  the  magistrates  were 
wron^,  and  should  have  admitted  the  evidence. 
He  ako  referred  to 

Reg.  V.  Thompson,  69  L.  T.  Bep.  22;  (1893)  2  Q.  B.  12. 

Qrubhe  for  the  respondent. — The  magistrates 
were  right  in  refusing  to  admit  this  evidence. 
The  case  of  Beg.  v.  Thompson  {ubi  siijp.)  shows 
that  a  statement  elicited  m  this  way  is  an  in- 
voluntary statement,  and  therefore  inadmissible. 
The  words  of  inducement  that  were  held  out  in 
that  case  are  not  the  only  words  which  would 
make  a  statement  involuntary.  The  demeanour 
of  the  questioner,  or  even  the  way  a  question  is 
asked,  may  possibly  make  an  answer  involuntary. 
In  Meg.  v.  Thompson  (ubi  sup.)  the  earlier  cases  are 
cited  and  collected ;  and  this  reason  is  given  by  Pol- 
look,  G.B.  in  Beg.  v.  Baldry  (2  Den.  G.  G.  at  p.  442), 
that  the  true  ground  of  tne  exclusion  is,  not  that 
there  is  any  presumption  of  law  that  a  confession 
not  free  and  voluntary  is  false,  but  that  "  it  would 
not  be  safe  to  receive  a  statement  made  under  any 
influence  or  fear."  A  question  of  this  kind  put 
by  a  police  constable  to  a  man  who  was  then 
aware  that  his  servant  had  been  examined  the  day 
before  would  be  enough  to  convey  to  him  the  idea 
that  it  would  be  better  for  him  to  say  something ; 
and  that  was  at  any  rate  sufficient  to  raise  a  doubt 
in  the  minds  of  the  magistrates  whether  the 
words  were  voluntary  or  not.  That  doubt  havine 
been  raised  it  was  for  the  prosecution  to  dispd 


it,  which  the^  did  not  do,  and  the  carman  was  in 
court  and  might  have  been  caUed,  and  his  state- 
ment as  to  the  sending  out  of  the  horse  would 
have  been  more  satisfa^ry  than  the  statement 
of  the  policeman.  The  prosecution  gave  all  tbe 
evidence  that  could  be  given  and  that  was  intended 
to  be  given,  and,  when  the  magistrates  had  a  doubt 
about  this  evidence,  it  was  their  dutnr  to  reject  it 
I  refer  to  the  case  of  Beg.  v.  Male  and  Cooper 
(17  Gox  G.  G.  689)— a  case  tried  before  Gave,  J.  on 
the  Oxford  Gircuit  in  18d3  and  after  Beg.  t. 
Thompson  {ubi  «ifp.)— where  it  is  staged  in  the 
head-note:  "On  the  arrest  of  a  prisoner,  a 
constable  has  no  rieht  to  ask  questions,  and,  if  the 
prisoner  answers,  tne  answers  are  not  admissible  in 
evidence  against  him."  [Lord  Bussbll,  G.J.^Ib 
there  any  authority  for  that  proposition  ?  To  me 
it  seems  to  be  a  new  rule  ox  law  that  if  a  con- 
stable asks  a  (question  the  answer  to  that  question 
is  not  admissible  in  evidence,  provided  alwavB 
that  there  has  been  no  inducement  or  threat  held 
out.]  In  this  case  the  carman  had  made  a  state- 
ment to  Sergeant  Say  which  incriminated  his 
master  in  the  absence  of  his  master.  Say  oould  not 
have  given  that  in  evidence  because  it  was  made 
in  the  absence  of  the  defendant.  Say  repeats 
that  to  the  appellant,  another  policeman,  and 
the  appellant  could  not  have  given  that  in  eri- 
dence  oecause  it  was  given  in  the  absence  of 
the  defendant.  The  appellant  cannot  make  it 
evidence  by  going  to  the  defendant,  putting  the 
evidence  that  would  have  been  given  by  the 
carman  in  the  form  of  a  question  to  the  defen- 
dant, and  then  giving  that  question  and  the 
defendant's  reply  before  the  magistrates.  1  relj 
on  the  judgment  of  Gave,  J.  in 

Beg.  V.  Male  and  Cooper  (ubt  nif).). 

He  referred  also  to 

Beg.  V.  Warringham,  2  Den.  C,  G.  447,  n. 

Lord  ItxrssELL,  G.J. — The  point  we  have  to 
decide  is  a  very  simple  one,  and  it  is  quite  right, 
as  has  been  pointed  out,  that  anything  we  say 
does  not  conclude  the  case.  When  I  rraer  to  the 
case  before  Gave,  J.  on  the  Ostord  Gircuit,  of 
Beg.  V.  Male  and  Cooper  {ubi  sup.),  1  am  not  in 
the  least  to  be  understood  as  saying  that,  as 
observations  addressed  to  the  circumstances  of 
that  particular  case,  impugning  the  effect  and 
character  of  the  confession  made  by  Uie  prisoner^ 
those  observations  would  not  be  perfectly  just 
Knowing,  as  I  do,  the  care  taken  by  that  learned 
judge,  it.  would  be  improper  to  suggest  anything' 
of  tne  kind.  But  if  it  is  to  be  taken  as  laying 
down  the  proposition  that  a  statement  made  bj 
an  accusea  person  in  answer  to  a  policeman  or 
other  officer,  which  statement  has  not  been 
brought  about  by  any  inducement  of  advantage 
or  suggestion  of  advantaf^^e,  or  by  any  threat  or 
suggestion  of  threat,  is,  m  point  of  law,  inad- 
missible evidence,  I  must  say  that  I  know  of  no- 
such  rule.  I  wish  to  point  out  in  that  oonneotioxt 
that  I  am  not  at  all  sure  that  it  would  not  be  a 
most  mischievous  rule  in  the  interests  ot  innocent 
accused  persons.  I  do  not  know  anything  more 
important  upon  the  question  of  ffuilt  or  innocence^ 
especially  m  these  days,  when  the  accused  person 
is  not  an  admissible  witness,  than  an  answer  to 
the  accusation  on  the  suggestion  that  aparticolar 
person  is  accused  of  a  particular  crime,  li  the- 
question  by  the  policeman  is,  "Have  yon  any- 
tning  to  say  P  "  I  am  not  sure  that  the  statement 
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of  the  innocent  person  then  given  may  not  be  the 
meet  valuable  evidence  to  exculpate  that  person. 
I  think  there  is  no  rule  of  law  to  exclude  a  state- 
ment made  imder  those  ciicnmstanoes,  and  I 
greatlT  donbt  whether  in  the  interests  of  justice 
it  would  be  advisable  that  such  a  rule  should  be 
laid  down.  The  point  we  have  to  decide  here  is  a 
yery  simple  one.  The  servant  of  the  accused  person 
is  supposed  to  have  made  an  incriminatory  state- 
ment relating  to  his  master,  the  incrimmatory 
statement  bemg  that  his  master  had  sent  him 
out  with  a  lame  horse  under  circumstances  in 
which  the  master  knew  that  the  horse  was  lame. 
That  would  be  some  evidence  of  his  causing  the 
horse  to  be  cruelly  treated,  though  it  would  not 
be  conclusive  evidence,  because  a  good  deal  would 
depend  upon  what  the  lameness  was.  The 
policeman  says  to  the  accused  person,  the  master, 
"Is  it  true,  as  Yost  s^d,  that  you  did  this  and 
that  P  "  The  point  we  have  to  deal  with  is,  are 
the  question  and  answer  admissible.  We  are  not 
called  upon  to  say  one  word  about  the  effect  of 
the  evidence  beyond  what  I  will  indicate.  The 
simple  point  we  have  to  determine  is,  Is  that 
eridBnoe  admissible  P  There  does  not  seem  to  be 
any  ground  for  suegeeting  that  it  was  in  answer 
to  any  threat,  or  lm>ught  about  by  any  induce- 
ment»  direct  or  indirect.  The  person  accused 
might  have  said,  "  I  decline  to  answer,"  or  "  The 
staSement  is  not  true,**  or  have  tekea  the  course 
which  he  did  and  said,  *'  It  is  true  that  I  sent  out 
the  horse."  Therefore,  we  dispose  of  this  matter 
by  saying  that  the  evidence  is  admissible.  But 
that  is  not  at  all  conclusive  of  this  case.  I  do  not 
hesitate  to  say  that,  if  the  evidence  goes  no  fur- 
ther than  appears  here,  the  magistrates  ought  to 
be  very  slow  to  convict.  The  evidence  as  stated 
in  the  case  is  not  an  admission  by  the  respondent 
that  he  sent  out  the  horse  knowing  it  to  be  lame, 
or  an  admission  that  it  was  lame,  and,  as  I  gather, 
some  knowledge  is  necessary  under  the  paHicular 
charge  here,  which  is  that  the  respondent  unlaw- 
folly  caused  the  horse  to  be  worked  while  in  an 
nnfit  state,  and  something  approaching  legal 
knowledge  will  have  to  be  shown  to  justify  ti^e 
ma^listrates  in  dealing  with  the  case  on  that 
basis,  I  therefore  thiiu  that  the  evidence  was 
admissible. 

Mathew  J. — I  am  of  the  same  opinion.  There 
is  no  trace  here  of  any  inducement  or  any  threat, 
nor  is  there  the  slightest  ground  for  saying  that 
there  was  any  din>osition  on  the  part  of  the 
insjpector  to  manufacture  evidence  against  the 
defendant.  I  agree  that  it  would  be  most 
midesirable  to  narrow  the  rule,  which  is  already 
narrow  enough  Nothing  is  more  common  when 
a  policeman  suspects  a  man  than  for  the  police- 
man to  say, "  Can  you  account  for  yourself  on  that 
night,  or  that  day  "  ?  I  think  that  it  might  be  of 
the  ereatest  importance  to  an  innocent  man  that 
he  snould  be  able  to  say,  and  that  it  should  be 
proved  at  the  trial  subsequently,  that  he  did  in 
answer  to  that  question  give  a  true  account.  There- 
fore I  am  not  disposed  in  the  least  to  fto  beyond 
the  authorities,  and  to  limit  the  reasonable  investi- 
gation which  a  police  constable  makes  before  he 
arrests  accused  persons. 

Appecd  aUaioed.    Case  remitted  to  the  magie- 
Uutes,    No  coets, 

SoHdtor  for  the  appellant,  Sydney  J.  PolhUl. 
Solicitor  for  the  respondent,  A,  Q,  Maekell. 


Tuesday,  April  5, 1898. 

(Before  Lord  Bussbll,  C.J.  and  Ohannbll,  J.) 

Saundbbs  (app.)  V.  Thobnbt  (resp.).  (a) 

Licensina  —  Sunday  dosing  —  Beer  ordered  a/nd 
paid  for  an  Saiu^rdayf  hut  delivered  on  Sunday 
-^Opening  licensed  premises  during  prohibits 
hawrs — Conviction  for — Sunday  Closing  {Wales) 
Act  1881  (U  &i6  Vict.  e.  61),  ss.  1, 2— Ltcens- 
ing  Act  1874  (37  &  38  Vict,  c,  49),  s.  9. 

Sect,  9  of  the  Licensing  Act  1S7^  provides  that  any 
person  who,  dwring  the  time  at  which  premises 
for  the  sale  of  intcisicating  liquors  are  directed 
to  he  closed,  **  opens  or  keeps  open  such  premises 
for  the  sale  of  intoxicating  liquors^'  shall  he 
liable  to  a  penalty, 

A  dozen  hottles  of  heer  were  ordered  from  a  heer- 
house-heeper  and  paid  for  on  a  Saturday  even- 
ing, and  they  were  to  have  heen  delivered' at  the 
house  of  the  purchaser  on  the  Saturday  night, 
Imt  in  consequence  of  an  accident  the  delivery 
was  overlooked,  and  did  not  take  place  on  tne 
Saturday  as  arranged. 

On  the  Sunday  dwring  closing  hours  the  purchaser 
the  heer  sent  his  servant  to  the  public-house 


i. 


w  two  hottles  of  the  heer,  which  were  delivered 
to  the  servant,  who  was  seen  to  corns  out  of  the 
puhlic-house  with  the  heer, 
B!eld,  that,  although  the  heer  had  heen  ordered  and 
paid  for  during  the  time  the  premises  were 
aUowed  to  he  open,  the  heerhouse-keeper,  by  the 
delivery  of  the  two  hottles  of  heer  during  pro- 
hibited hours,  had  "  opened  his  premises  for  the 
sale  of  intoxicating  liquors  "  urithin  the  msanina 
of  sect,  9,  and  was  liable  to  the  penalty  imposed 
by  the  section, 

Oasb  stated  by  justices  of  the  peace  for  the 
county  of  Glamorgan  sitting  at  Aberdare. 

An  information  was  laid  under  sect.  1  of  the 
Sunday  Closing  (Wales)  Act  1881  (44  <&;  45  7ict. 
c.  61),  by  James  Thomey,  superintendent  of 
police  (the  respondent),  against  the  appellant,  of 
the  Lord  Nelson  beerhouse,  Aberdare,  for  that  he, 
the  appellant,  on  Sunday,  the  14th  Nov.  1897,  then 
being  a  person  duly  licensed  for  the  sale  of  beer 
by  retail  in  his  house  and  premises  situate  at 
Aberdare,  did  unlawf ullv  open  his  house  for  the 
sale  of  beer  on  the  saia  Sunday  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  justices,  after  hearing  the  evidence, 
convicted  the  appellant  and  fined  him  20^.  and 
coste. 

The  following  facte  were  proved  or  admitted : 

The  appellant  is  a  beerhouse-keeper  and  holds 
a  beerhouse  licence  granted  in  pursuance  of  the 
Act  11  Qeo.  4  &  1  Will.  4,  c.  64  (the  Beerhouse 
Act  1830)  and  Acto  amending  the  same,  in  respect 
'of  certain  premises  occupied  by  him  and  known 
as  the  Lord  Nelson,  Aberdare,  such  licence  autho- 
rising him  to  sell  by  retail  beer  to  be  consumed 
either  on  or  off  the  premises. 

On  Sunday,  the  14th  Nov.  1897,  about  ten 
o'clock  at  night,  a  girl  was  seen  by  a  police- 
constable  to  come  out  of  the  appellant*s  house  by 
the  front  door,  and  upon  going  up  to  her  the 
consteble  found  that  she  had  two  bottles  of 
porter. 

He  took  her  back  to  the  appellant's  house  and 
saw  the  appellant,  and  asked  why  he  had  supplied 
the  porter     He  said  he  had  not  done  so.    His 

{a)  Beported  by  W.  W.  Obr,  Esq.,  BftrrlBter-ftt-Law. 
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wife,  who  was  present,  said  she  had  snpplied  the 
snrl  with  the  two  bottles  for  Mr.  Watkins,  and 
there  were  ten  more  to  oome,  as  he  had  ordered 
and  paid  for  a  dozen  there  yesterday. 

It  was  expbuned  on  behalf  of  the  appellant, 
idiich  expluiation  tiie  judges  aooepted  as  tiie 
fact,  that  Mr.  Watkins  had  ordered  of  the  appel- 
lant's wife,  and  paid  2<.  for,  a  case  of  a  cu»en 
bottles  of  porter  on  the  Saturday  evening,  which 
she,  the  appellant's  wife,  arranged  to  deUver  at 
Watkins'  house  on  the  Saturday,  but  having  met 
with  an  accident  by  falling  down  and  spraining 
her  arm  she  had  forgotten  to  ^ve  instructions  for 
the  delivery  thereof.  Watkins  on  the  Sunday 
niffht,  finding  that  the  porter  had  not  been 
deuvered  as  arranged,  sent  over  his  servant,  who 
was  the  girl  seen  oy  the  constable,  to  the  appel- 
lant's house  and  requested  the  appellant's  wife  to 
let  him  have  two  oif  the  bottles  of  porter. 

It  was  contended  before  the  justices  on  behalf 
of  the  appellant  that,  under  the  circumstances 
aforesaid,  the  appellant  had  not  opened  his  house 
for  the  sale  of  beer  on  the  Sunday  in  question 
within  the  meaning  of  sect.  9  of  the  Licensing 
Act  1874  (37  &  38  Yict.  c.  49),  which  by  sect 2^ 
the  Sunday  Closing  (Wales)  Act  1881  (44  &  45 
Yict.  c.  61),  applies  to  premises  closed  under  the 
last-named  Act. 

The  justices  were  of  opinion  that  the  sale  of  the 
porter  referred  to  was  not  complete  until  delivery, 
and  that  in  delivering  the  two  bottles  referred  to 
on  the  Sunday,  the  appellant  opened  his  house  for 
the  sale  of  intoxicating  li<^uors  within  the  meaning 
of  sect.  9  of  the  Licensing  Act  1874,  and  they 
convicted  the  appellant  accordingly. 

The  question  A  law  for  the  opinion  of  the  court 
i^n  the  above  statement  of  facts  was  : 

Whether  the  justices  were  right  under  the 
droumstances  aforesaid  in  holdi^  that  intoxi- 
cating liquor  having  been  ordered  of  the  appellant 
and  paid  for  during  the  time  his  licensed  premises 
were  allowed  to  ha  open,  but  delivered  by  him 
during  the  period  during  which  his  premises  were 
required  to  be  dosed,  constituted  the  of^oice  of 
opening  his  house  for  the  sale  of  beer  during  pro- 
hibited hours. 

The  Sunday  Closing  (Wales)  Act  1881  (44  &  45 
Vict.  c.  61),  provides : 

Seot.  1.  In  the  prinoipslitj  of  Wales  all  premises  m 
which  intoxioatiiig  liquors  are  sold  or  exposed  for  sale 
by  retaQ  shall  be  closed  during  the  whole  of  Sunday. 

Sect.  2.  The  licensing  Acts  1872-1874  shall  apply  in 
the  case  of  any  premises  closed  nnder  this  Act  as  if  they 
had  been  dosed  under  those  Acts. 

The  Licensing  Act  1874  (37  &  38  Yict.  c.  49) 
provides : 

Sect.  9.  Any  person  who,  during  the  time  at  which 
promises  for  the  sale  of  intcndcating  liquors  are  directed 
to  be  closed  by  or  in  pursuance  of  this  Act,  sells  or 
exposes  for  sale  in  saoh  premises  any  intoxicating  liquor, 
or  opens  or  keeps  open  such  premises  for  the  sale  of 
intoxicating  liquors,  or  allows  any  intoxicating  liquors, 
although  purchased  before  the  hours  of  doting,  to  be 
consumed  in  such  premises,  shall  for  the  first  offence 
be  liable  to  a  penalty  not  exceeding  ten  {pounds,  and  for 
any  subsequent  offence  to  a  penalty  not  exceeding  twenty 
pounds. 

8.  T,  Evans  for  the  appdlant. — The  ofience 
charged  was  under  sect.  9  of  the  Licensing  Act 
1874,  and  it  was  not  for  selling  intoxicating  uquor 
during  prohibited  hours,  but  for  opening^  these 
licensed  premises  for  the    sale  of   intoxicating 


lii^^uor  during  prohibited  hours.  The  porter  in 
this  case  was  ordered  on  the  Saturday,  and  was 
paid  for  on  the  Saturday,  but,  owing  to  an 
acddent — and  for  no  other  reason  than  that— it 
was  delivered  on  the  Sunday.  The  trsnsadioii 
was  complete  on  the  Saturday,  and  there  was 
nothing  more  to  be  done  except  deliver  the  Iknior 
already  bought  and  paid  for.  That  is  not  within 
the  scope  of  sect.  9.  The  main  object  of  that 
section  was  to  close  premises  for  drinking  on  tfas 
premises  during  closing  hours.  Sect.  9  says  in 
express  terms  uiat  an  offence  is  committed  if  a 
person  allows  liquors  to  be  consumed  on  the- 

S remises  after  dosing  hours,  although  such 
quors  have  been  purchased  before  the  nonrs  of 
closing,  and  that  is  the  main  object  of  ths- 
section,  which  is  aimed  at  drinking  on  the^ 
premises  during  prohibited  hours.    The  section. 


however,   does  not  say  that  liquors  purchased. 

the  hours  of  dosing  may 
not  be  delivered  sfter  the  hours  of  dosing,  and. 


and  paid  for   before  the  hours  of  dosing  mai 


if  that  had  been  the  intention,  the  section  wodd: 
have  said  so  in  terms  as  in  the  case  of  drink- 
ing on  the  premises  after  the  dosing  hours. 
Several  authorities  show  that,  in  these  matters- 
involving  penalties,  the  word  "  sale "  cannot  hs- 
construM  so  strictly  as  in  other  cases.  There  ib- 
no  case  as  to  a  "  sole  "  under  this  Act,  but  the 
word  '*  sell "  occurs  in  sect  3  of  the  Lioenaiiig 
Act  of  1872,  and  the  only  authorities  I  can  fina 
are  under  that  section  as  to  where  the  sale  took 
phice.  In  PletU  v.  CamjobeU  (73  L.  T.  Rep.  344;. 
(1895)  2  Q.  B.  229),  the  effect  of  the  judgment  of 
Wills  J.  is  that  you  must  look  at  the  transaction 
as  a  whole  and  see  where  the  material  parts  of 
the  transaction  of  sale  took  place.  So  the  effect 
of  PUtU  V.  BeaHie  (74  L.  T.  Bep.  148 ;  (1896)  1 
Q.  B.  519)  is  to  show  that  you  may  nave  a  complete 
sale  under  the  Licensing  Acts  without  deHveiy,. 
and  although  delivery  has  not  taken  place. 
[Lord  BussBLL,  G.J. — ^The  case  of  Brmoer  v. 
Shepherd  (36  J.  P.  373)  seems  to  be  more  ad  rem 
than  those  cases.]  The  offence  charged  here  wbs- 
not  for  sellinff  or  for  ddivering,  but  for  opening  the - 
house  for  sale,  and  it  is  a  sufficient  answer  to  sav 
that  all  the  material  elements  of  the  sale  took 
place  on  the  Saturday  Everything  exoept  the 
mere  handing  over  took  place  on  the  Saturday, 
and  the  handing  over  was  prevented  merely 
by  an  accident,  and  it  was  intended  that  the 
delivery  also  should  have  taken  place  on  the 
Saturday. 

FT.  i>.  Benson  for  the  respondent. — ^The  con- 
viction in  this  case  was  right.  If  the  contention 
of  the  appdlant  were  to  prevail,  it  would  open  a 
very  wiae  door  for  the  evasion  of  these  Lioensiiig 
Acts.  If  a  person  were  able  to  order  beer  on 
any  one  Saturday  to  be  delivered  on  the  Simday, 
then  he  could  on  the  first  day  of  the  year  order 
beer  to  be  delivered  on  each  Sunday  tnroaghout 
the  whole  year,  which  would  completdy  nultify 
this  Sunday  Closing  Act.  Two  things  would 
have  been  necessary  to  save  the  appellant  in  this 
case :  a  bond  fide  sale  on  the  Saturday,  and  a  dis- 
tinct appropriation  of  the  beer  at  the  time  of 
such  ssle  on  the  Saturday.  If  these  two  things 
had  been  done,  then  possibly  there  would  have 
been  no  objection,  but  that  would  involve  an 
investigation  into  the  facts  of  each  case.  Here 
Uiere  was  no  complete  sale  on  the  Saturday 
ni^ht,  and  there  was  nothing^  to  show  any  appro- 
priation on  the  Saturday  night.    There  was  no 
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appropriation  of  the  beer  until  the  Sunday,  and 
if  there  were  no  appropriation  until  the  Sunday, 
then  it  is  clear  the  onenoe  was  committed.  It 
probably  could  be  put  higher  than  that,  and  the 
justices  might  say  that,  9  anything  remained  to 
be  done  on  the  Sunday — such  as  deliyery — ^then 
there  would  be  an  offence;  but  it  is  not  neces- 
sary for  my  argument  to  go  so  far  as  that.  If 
the  goods  had  been  destroyed,  then  clearly  the 
loss  would  haye  faUen  on  the  publican,  as  the 
property  in  the  same  had  not  passed  to  the 
purchaser.  The  point  is,  whether  there  was 
appropriation  or  not  (sect.  16  of  the  Sale 
<rf  Goods  Act  1893  (56  &  57  Vict.  c.  71); 
and  here  there  was  no  appropriation  until  the 
Sonday 

Lora  Russell,  C.J.  —  In  my  judgment  the 
magistrates  were  right  in  this  case.  I  shall  giye 
my  judgment  first  ui>on  the  exact  facts  of  this 
case,  ana  our  decision  in  yiew  of  the  court  is  not 
a  dedsion  upon  any  except  the  exact  facts  of  this 
case.  The  charge  is  based  upon  sect.  9  of  the 
Licensing  Act  1874.  [His  Liordship  read  the 
section,  and  proceeded :  J  In  this  case  the  offence 
was  oommitted  in  the  principally  of  Wales,  in 
which  there  was  in  operation  the  Sunday  Closing 
(Wales)  Act  of  1881  (44  &  45  Vict.  c.  61),  which 
proyides  for  the  closing  of  licensed  houses  in  the 
principality  on  the  Sunday;  and  the  charge 
against  the  appellant  was  that,  on  the  Sunday  in 
question,  he  had  kept  his  premises  open  for  the 
sale  of  intoxicating  liquors.  The  facts  were  these, 
according  to  the  yersion  of  the  appellant's  wife, 
and  the  magistratee  belieyed  that  yersion  :  A 
customer  had  ordered  on  the  Saturday  a  dozen 
bottles  of  porter,  which  by  the  arrangement  was 
to  haye  becm  d^yered  on  the  Saturday  night,  but 
owing  to  an  accident  the  porter  was  not  deliyered 
at  the  time  so  arranged.  Then  on  the  Sunday  a 
serrant  of  the  customer  was  sent  to  the  appel- 
lants house,  and  she  brought  away  with  ner 
some  of  the  porter.  Now,  what  was  the  l^gal 
effect  of  this  transaction  on  the  Sunday  P  The 
transaction  on  the  Saturday  was  simply  a  contract 
on  the  part  of  the  licensed  yictuaUer  to  sell  and 
deliyer  a  case  of  twelye  bottles  of  porter — a  con- 
tract which  would  haye  been  satisfied  by  the 
deliyery  of  any  twelye  bottles  of  porter  answering 
that  description.  There  was  no  appropriation^ 
any  specific  goods  for  the  puiposes  of  that  agree- 
ment The  matter  rested,  therefore,  entirely  in 
contract,  and  no  property  passed  under  or  by 
Tirtue  of  tbat  contract.  Then  on  the  Stmday  the 
house  was  o^ned  for  the  delivery  of  goods  in 
respect  of  which  there  had  been  no  appropriation 
and  no  property  had  passed.  Was  that,  or  was 
it  not,  eyidenco  of  the  offence  charged  P  In  my 
jadgment,  but  not  without  some  doubt,  I  think  it 
was.  I  think  that  the  deliyery  of  the  porter  was 
a  material  part  in  the  canying  out  and  giying 
effect  to  the  contract  made  on  the  Saturday.  & 
was  the  completion  of  a  contract  in  which  there 
had  been  no  specific  appropriation  of  the 
goods  to  the  purohaser.  That  seems  to  me 
to  be  the  legal  effect  of  what  took  place  on 
the  Sunday.  1  arrive  at  the  conclusion,  there- 
fore, that  there  was  sufficient  to  justify  the  justices 
in  coming  to  the  conclusion  they  did.  Then,  on 
looking  outside  the  facts  of  this  case  to  the  object 
of  the  Act,  is  the  construction  which  ought  to  be 
given  to  the  Act  in  accordance  with  our  decision 
oere  ?     It  seems  to  me  that  it  is,  for  it  is  per- 


fectly clear  that,  if  publicans  were  to  be  at  liberty 
to  sa^,  "  It  is  true  we  opened  our  house  on  the 
Sunday,  but  we  did  so  only  under  and  for  the 
purpose  of  carrying  out  antecedent  contracts  "— 
contracts  made  without  any  specific  appropriation 
of  the  goods  ^that  would  open  a  very  wide  door 
to  evade  what  we  must  take  to  be  the  real  object 
of  the  Legislature  in  these  licensing  matters.  I 
confess  tlmt,  but  for  the  observations  made  by 
Cockbum,  C.J.  in  Brewer  v.  Shepherd  (tibi  svp.), 
I  should  have  no  doubt  whatever  in  my  mind,  but 
it  is  clear  that  we  cannot  treat  that  as  a  decision 
binding  upon  this  court.  All  that  was  decided 
in  that  case  was  the  question  whether  there 
was  or  was  not  any  evidence  to  justify  the 
justices  in  coming  to  the  conclusion  they  did 
come  to  in  that  case.  I  do  not  think  it  at  all 
follows  that  the  other  judges,  although  thej  con- 
curred in  the  judgment,  concurred  also  in  the 
observations  made  oy  the  Chief  Justice,  which 
wero  not  necessary  for  the  decision  of  the  case. 
On  these  grounds  I  think,  not  without  hesitation, 
that  the  justices  in  this  case  wero  right. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
think  a  person  opens  his  licensed  premises  within 
the  meaning  of  the  section  when  he  opens  them 
for  the  carrying  out  of  any  material  part  of  the 
transaction  of  sale.  Appeal  dUmisaed. 

Solicitors  for  the  appellant.  Bell,  BrodrieJe,  and 
Gray,  for  Linton  ana  C.  and  W,  Kenshole,  Aber- 
dare. 

Solicitors  for  the  respondent,  Wrentmore  and 
Son,  for  Lewis  and  Jones,  Merthyr  TydfiL 


Tuesday,  April  5, 1898. 

(Beforo  Lord  Russell,  C.J.  and  Channbll,  J.) 

HoBN  (app.)  V.  Bainb  (resp.).  (a) 

Oame  laws — Trespass  in  pwreuit  of  game — Shot 
fired  ai  game  on  land  of  another-^Qame  dead 
and  removed  at  time  of  search — Interval  between 
hiUing  and  entry  on  land  for  seareh-^Oame  Act 
1881  (1&2  Wid.  4,  e.  32),  s.  30. 

R,  standing  in  his  own  land  shot  at  and  killed  a 
grouse  sitting  in  the  land  of  another  person,  hut 
did  not  then  enter  upon  the  land  to  pick  up  the 
dead  bird;  some  hours  after  he  had  shot  the 
bird  he  went  on  to  the  land  where  it  had  been 
shot  for  the  purpose  of  picking  U  up  and  there 
seofrchedfor  the  bird,  which  had  previously  bee^^ 
picked  up  and  removed  by  a  gamekeeper. 
Reld,  thai  the  two  acts,  the  shooting  of  the  bird 
and  the  svbsequent  going  on  to  the  larnd  «n 
search  of  it,  were  sujficiently  connected  to  form 
one  transadion,  amd  thai  B.  was  therefore  guUty 
of  trespassing  upon  the  land  in  search  or  pw- 
9uit  of  game  vnthin  sect.  30  of  the  Gams  Act 
1831. 
Casb  stated  by  justices  of  the  peace  for  the  North 
Biding  of  the  county  of  York. 

An  information  was  preferred  by  the  appellant, 
as  game-watcher  for  Lord  Westbury,  against  the 
resipondent,  under  sect.  30  of  the  Act  1&2  Will.  4, 
c.  §2,  for  that  the  respondent  on  the  11th  Oct. 
1897,  at  the  township  of  Lunedale,  in  the  North 
BidiniBf  of  the  county  of  York,  did  unlawfully 
commit  a  certain  trespass  by  entering  and  being 

(a)  Baportad  by  W.  W.  Orb,  Baq.,  Barriftar«t-^w. 
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in  the  daytime  of  the  same  day  upon  a  certain 
pjeoe  of  land  in  the  poBsession  and  oocnpataon  of 
Thomas  Gibson  there  in  purgnit  of  same  without 
the  leave  or  consent  of  tne  owner  <»  the  land  so 
trespassed  upon,  or  of  any  person  having  the 
right  of  killing  the  ^ame  upon  such  land  or  of 
any  other  person  having  any  right  to  authorise 
the  respondent  to  enter  or  he  upon  the  said  land 
for  the  purpose  aforesaid. 

This  information  was  heard  on  the  20th  Oct. 
1897,  at  Barnard  Castle  in  the  county  of  Durham, 
and  after  hearinp^  the  parties  and  their  evidence 
the  justices  dismissed  the  information  with  costs. 

The  following  facts  were  proved : 

1.  That  the  respondent  standing  in  his  own 
allotment  at  about  7  a.m.  shot  over  a  wall  into  an 
allotment  over  which  Lord  Westbury  had  exclu- 
sive sporting  rights  and  killed  a  grouse  sitting 
therein. 

2.  That  the  respondent  did  not  then  enter 
appellant's  allotment  to  pick  np  and  carry  the 
dead  bird  away,  but  shortly  afterwards  left  his 
own  allotment. 

3.  That  the  appellant  an  hour  after  the  bird 
was  shot,  picked  up  the  bird  which  was  still 
warm. 

4  That  the  respondent  some  hours  after  he 
shot  the  bird,  namely,  at  about  4.90  p.m.,  came 
back  to  his  allotment  and  from  there  entered  the 
appellant's  allotment  for  the  purpose  of  picking 
up  the  bird,  inasmuch  as  he  went  to  the  place 
wnere  the  bird  had  been  shot  and  there  searched 
for  it. 

On  the  part  of  the  respondent  it  was  contended 
that  there  was  no  case  against  him  for  trespassing 
in  **  pursuit "  of  game,  the  bird  having  been  dead 
and  carried  away  some  hours  before  ne  entered, 
and  that  the  shooting  and  the  trespass  were  not 
one  continuous  act ;  and  further,  that  there  could 
be  no  pursuit  of  a  bird  which  was  dead  and 
removed.  The  case  of  Osbond  v.  Meadows  (6  L.  T. 
Eep.  290 ;  31  L.  J.  238,  M.  C),  was  referred  to  on 
the  respondent's  behalf  to  show  that  the  shooting 
of  game  and  the  carrying  away  of  the  same  at 
different  periods  did  not  come  within  the  game 
laws ;  that  it  was  an  offence,  if  any,  in  which  the 
remedy  lay  in  a  civil  action. 

The  justices,  taking  into  consideration  the 
above-mentioned  facte  and  also  the  judgments 
delivered  in  Osbond  v.  Meadows  {nhi  sup.),  were  of 
opinion  that  the  respondent,  though  he  committed 
a  traspass  by  entermg  upon  the  allotment  afore- 
said, could  not  be  convicted  upon  a  charge  of 
tresfasbing  therein  in  "  pursuit  of  game,"  and 
they  gave  their  determination  against  the  appel- 
lant. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  justices,  upon  the  above  statement 
of  facts,  came  to  a  correct  determination  and 
decision  in  point  of  law. 

The  Game  Act  1831  (1  &  2  Will.  4,  c.  32) 
provides : 

Sect.  30.  If  any  person  whatsoever  shall  commit  any 
trespass  by  entering  or  being,  in  the  daytime,  upon  any 
land  in  search  or  pnrsnit  of  game  .  .  .  such  person 
ahall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  snoh  anm  of  money,  not  exceeding  two 
ponnda,  as  to  tiie  jnstice  shall  seem  meet,  together  with 
the  costs  of  the  conviction,  &c. 

Seoti  Fox  for  the  appellant. — The  justices 
refused    to    convict  the   respondent   upon    the 


ground  that,  when  he  entered  the  allotment  where 
the  bird  was  shot,  the  game  was  dead  and  carried 
away.  They  have  found  as  a  fact  that  it  was 
for  the  purpose  of  picking  up  the  game  he 
had  shot  that  he  entered  upon  the  land  in 
Question ;  but  they  were  of  opinion  that,  by  the 
decision  in  Oshond  v.  Meadows  (6  Li.  T.  Rep. 
290;  Sl.L.  J.  238,  M.  C;  12  C.  B.  N.  S.  10), 
the  shooting  of  the  bird  and  the  entering  upon 
the  land  at  a  later  period  in  seazvh  of  it,  did 
not  constitute  an  offence  within  the  sedaon. 
The  case  of  Osbond  v.  Meadows  (ubi  sup,),  so  fur 
from  showing  that,  shows  dearljr  that  toe  respon- 
dent ouf^ht  to  have  been  convicted,  the  whde 
transaction  beingr  one  continuous  act.  Here  hoth 
the  pursuit  and  uie  trespass  commenced  when  the 
bird  was  shot»  and  the  subsequent  entry  upon  the 
land  for  the  purpose,  as  the  justices  mive  found, 
of  picking  up  the  bird,  was  the  consummation  of 
an  act  begun  when  the  shot  was  fired.  The  act  of 
going  on  the  land  to  pick  up  the  bird  relates  to 
the  previous  act  of  shooting,  and  the  whole  was 
one  transaction.  There  was  therefore  a  pursuit 
of  game  and  there  was  a  trespass,  and  the  case 
comes  within  the  principle  laid  down  in  Osbond  v. 
Meadoios  (ubt  step.),  and  the  respondent  ought  to 
have  been  convicted.    He  referred  to 

Reg.  V.  Twofdey,  24  L.  T.  Bep.  517;  L.  B^  1 

C  O.  xC.  old. 

The  respondent  did  not  appear. 

Lord  RxrssBLL,  C. J. — The  facts  here  are  simple 
enough.  The  respondent,  standing  in  his  own 
land,  fires  over  the  land  of  another  person  and 
kills  a  grouse  sitting  there.  He  does  not  do  any- 
thing more  at  that  moment  and  the  act  was  not 
followed  up  immediately;  but  some  little  time 
after  he  does  go .  on  the  land  where  he  had  killed 
the  grouse.  If  he  had  gone  under  an  impulse 
not  connected  with  what  he  had  previously  done, 
that  would  have  been  one  state  of  facts ;  but  hem 
he  went  under  such  circumstances  as  satisfied  the 
magistrates  that  he  went  in  search  of  what  he 
had  killed.  That  is  sufficient  to  connect  the  two 
things  together.  It  seems  to  me  that,  in  so  going 
upon  the  land  in  search  of  what  he  had  lolled,  be 
was  committing  the  offence  in  sect.  30  of  the 
Game  Act  1^1 ;  that  is,  that  he  was  "commit- 
ting a  trespass  by  entering  or  being  upon  the  land 
in  search  or  pursuit  of  game."  X  think  that  all 
the  facts  of  this  case  satisfy  the  section,  and  that, 
on  the  view  of  the  facts  which  the  magistrates 
themselves  took,  the  respondent  ought  to  have 
been  convicted.  I  ought  perhaps  to  add  that,  in 
this  state  of  facts,  it  did  not  in  the  least  matter, 
in  my  opinion,  whether  the  grouse  was  living  or 
dead. 

Channbll,  J. — I  entirely  agree. 

Appeal  aUowed.     Caite  remitted  to  justices  to 
convict 

Solicitors  for  the  appellant,  Powell  and  Shtes, 
for  J.  H,  Holmes,  Barnard  Castie. 
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AprU  4  and  14, 1898. 

(Before  Lord  Russell/ C.«r.,  Jbunb,  P.,  Ghitty, 
L.J.,  Mathew,  Wbioht,  Darling,  and  Ghan- 
NSLL,  JJ.) 

Kbuse  (app.)  V.  Johnson  (resp.).  (a) 

County  Couneil — Bye-law — Validity-^Music  in 
sireeis— 'Annoyance — Public  Health  Act  1875 
(38  <&  39  Vict.  c.  55),  ss.  182  and  lS4r-Municipal 
Corporations  Act  1882  (45  <&  46  Vict.  c.  50),  s.  23 
--Local  Government  Act  1888  (51  &  52  Vict, 
e.  41),  8.  16. 

The  Kent  County  Council  under  sect.  16  of  the 
Local  Oovemment  Act  1888  made  a  bye-law  as 
follows :  "  No  person  shall  sound  or  j^lay  upon 
any  m/usiccd  or  noisy  insirtmient  or  sing  in  any 
public  place  or  highway  within  fifty  yards  of  any 
dioellina-hotue  after  being  required  by  any 
constable  or  by  an  inmate  of  su>ch  house  per- 
sonaUy  or  by  his  or  her  servant  to  desist." 

Held  (dissentiente  Maihew,  /.),  that  the  bye-law 
was  not  unrecuonahle  or  ultra  vires. 

This  was  a  case  stated  bj  jastioes  of  the  peace 
for  the  county  of  Kent. 

Johnson,  a  superintendent  of  police,  the  respon- 
dent, preferred  an  information  against  the  appel- 
knt  Kmse  for  that  he  on  Sund^,  the  17th  Oct. 
1897,  in  the  parish  of  Leeds,  in  l^ent,  did  sing  in 
a  certain  highway  within  fifty  yards  of  a  dwell- 
ing-house, an^r  beinflf  required  by  a  constable  of 
the  said  county  to  desist,  contrary  to  a  bye- law 
made  W  the  Kent  County  Council  under  sect.  16 
of  the  £ocal  Goyemment  Act  1888.  The  justices 
convicted  the  appellant  and  fined  him  40«. 

The  bye-law  under  which  the  information  was 
preferred  was  as  follows : 

4.  No  person  ahAll  aonnd  or  play  apon  any  mnaioal  or 
noiBy  instrunent,  or  sing  in  any  pnblio  place  or  high- 
way, within  fif^  yards  of  any  dwelling-house,  after 
bebig  requiied  by  any  constable  or  by  an  inmate  of  snoh 
boose  personally  or  by  his  or  her  servant  to  desist. 

It  was  proved  to  the  satisfaction  of  the  justices 
at  the  hearing  that  the  appeUant  was  conducting 
an  open-air  religious  service  at  about  5.45  p.m., 
and  with  others  congregated  within  fifty  ;pards 
of  a  dwelling-house,  and  commenced  to  sine  a 
hymn,  in  which  those  with  him  joined.  Aner 
singing  two  or  three  lines  of  the  hymn  he  was 
requested  by  a  constable  to  desist,  but  he  con- 
tinued singing. 

It  was  proved  that  the  singing  of  the  appellant 
and  those  with  him  was  an  annoyance  to  the 
occupier  of  the  house,  but  he  had  not  personally 
requested  the  appellant  to  desist  on  the  day  in 
question,  althou^  he  had  complained  to  the  police 
about  it  on  previous  occasions. 

It  was  contended  on  the  part  of  the  appellant 
that  the  bye-law  was  invalid  on  the  grounds: 
(a)  That  it  was  unreasonable ,  (6)  that  it  was  not 
limited  to  cases  of  persons  playing  nois^  instru- 
ments or  singing  to  the  annoyance  of  residents  or 
passengers ;  (c)  that  it  created  a  new  offence  and 
was  repugnant  to  the  general  law  of  the  land. 

The  justices  were  of  opinion  that  the  bye-law 
was  good  and  convicted  the  appellant. 

By  the  PubUc  Health  Act  1875  (38  &  39  Vict, 
c.  55),  s.  182 : 

All  bye-lawB  made  by  a  local  authority  nnder  and  for 
the  purposes  of  this  Act  shall  be  nnder  their  oommon 
■Ml;  sad  S2iy  such  bye-law  may  be  altered  or  repealed 

(«)  Bsportad  bj  W.  Di  &  HiaBsaT,  Bsq.,  Bsnlster-al-Law. 


by  a  sabseqnent  bye-law  made  pnrsnant  to  the  pro- 
visions of  this  Act,  provided  that  no  bye-law  made 
nnder  this  Act  by  a  local  authority  shall  be  of  any  effect 
if  repugnant  to  the  laws  of  England  or  to  ^e  pro- 
visions of  this  Act. 

And  by  sect.  184 : 

Bye-laws  made  by  a  local  authority  nnder  this  Act  or 
for  purposes  same  as  or  similar  to  those  of  this  Act 
under  any  local  Act,  shall  not  take  effect  unless  and 
untU  they  have  been  submitted  to  and  confirmed  by  the 
Local  Gk>vemment  Board,  which  board  is  hereby  em- 
powered to  allow  or  disallow  the  same  as  it  may  think 
proper ;  nor  shall  any  such  bye-laws  be  confirmed  unless 
notice  of  intention  to  apply  for  confirmation  of  the  same 
has  been  gfiven  in  one  or  more  of  the  local  newspapers 
circulated  within  the  district  to  which  such  bye-law 
relates  one  month  at  least  before  the  making  of  such 
application,  and  unless  for  one  month  at  least  before 
any  such  application  a  copy  of  the  proposed  bye-laws 
has  been  kept  at  the  office  of  the  local  authority,  and 
has  been  open  during  office  hours  thereat  to  the  inspec- 
tion of  the  ratepayers  of  the  district  to  which  such  bye- 
laws  relate  without  fee  or  reward.  The  clerk  of  the 
local  authority  shall,  on  the  application  of  any  such 
ratepayer,  furnish  him  with  a  copy  of  such  proposed 
bye-laws  or  any  part  thereof  on  payment  of  sixpence  for 
every  hundred  words  contained  in  such  copy.  A  bye- 
law  required  to  be  confirmed  by  the  Local  Oovemment 
Board  shall  not  require  confirmation,  allowance,  or 
approval  by  any  other  authority. 

By  the  Municipal  Ck>rporations  Act  1882  (44  &  45 
Vict  c.  50),  s.  23: 

The  councU  may  from  time  to  time  make  such  bye- 
laws  as  to  them  seem  meet  for  the  good  rule  and  govern- 
ment of  the  borough,  and  for  the  prevention  and  sup- 
pression of  nuisances  not  already  punishable  in  a 
summary  manner  by  virtue  of  any  Act  in  force  through- 
out the  borough,  and  may  thereby  appoint  such  fines, 
not  exceeding  in  any  case  five  pounds,  as  they  deem 
necessary  for  the  prevention  and  suppression  of  offences 
against  tilie  same.  Such  a  bye-law  shidl  notfbe  made  unless 
at  least  two-thirds  of  the  whole  number  of  the  council 
are  present.  Such  a  bye-law  shall  not  come  into  force 
until  the  expiration  of  forty  days  after  a  copy  thereof 
has  been  fixed  on  the  town  hall.  Such  a  bye-law  shall 
not  come  into  force  until  the  expiration  of  forty  days 
after  a  copy  thereof,  sealed  with  the  corporate  seal,  has 
been  sent  to  the  Secretary  of  State,  and  if  within  those 
forty  days  the  Queen,  with  the  advice  of  her  Privy 
Council,  disallows  the  bye-law  or  part  thereof,  the  bye- 
law  or  part  disallowed  shall  not  come  into  force ;  but 
it  shall  be  lawful  for  the  Queen  at  any  time  within 
those  forty  days  to  enlarge  the  time  witiiin  which  the 
bye-law  shall  not  come  into  force,  and  in  that  case  the 
bye-shall  not  come  into  force  until  after  the  expiration 
of  that  enlarged  time. 

By  the  Local  Government  Act  1888  (51  &  52 
Vict.  c.  41),  s.  16 : 

A  county  council  shall  have  the  same  power  of 
making  bye-laws  in  relation  to  their  county,  or  to  any 
specified  part  or  parts  thereof  as  a  council  of  a  borough 
have  of  making  bye-laws  in  relation  to  their  borough 
under  sect.  23  of  the  Municipal  Corporation  Act  1882, 
and  sect.  187  of  the  Public  Health  Act  1875  shall  apply 
to  such  bye-laws. 

Bobson,  Q.C.  (Hohler  with  him)  for  the  appel- 
lant.— ^The  conviction  is  .wrong.  The  bye-law  is 
unreasonable  and  invalid.  In  order  to  be  valid 
a  bye-law  of  this  kind  must  show  on  its  face  that 
it  prohibits  acts  of  a  kind  which  cause  a  nuisance 
or  annoyance  to  other  persons.  In  this  case  the 
bye-law  was  made  by  the  county  council.  [Lord 
ItnssBLL,  O.J. — Do  you  draw  any  distinction 
between  bye-laws  made  by  public  companies  and 
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thoee  made  by  representatiYe  public  bodies  P]  No. 
He  referred  to 

Everett  y.  Grapes,  3  L.  T.  Bep.  669 ; 

Johnson  Y.  Mayor  of  Croydon,  S4i  L.  T.  Bep.  295 ; 

16  Q.  B.  DiY.  708 ; 
Mv/nro  y.  Watson,  57  L.   T.   Bep.  366 ;    51  J.  P. 

660. 

In  those  three  cases  the  bye-laws  forbade  acts 
lawful  in  themselYos,  whether  they  amounted  to 
a  nuisance  or  not.  They  were  therefore  held 
unreasonable.  [Lord  Bussbll,  G.J. — Who  is  to 
be  the  judge  of  whether  or  no  an  annoyance  is 
caused  P]  The  ma^i^strate.  In  this  case  an 
occupier  or  constable  can  prcYcnt  a  perfectly 
innocent  proceeding  annoying  no  one.  Of  course 
the  magistrate  could  see  that  the  bye-law  was  not 
enforccKl  Yexatiously,  but  that  does  not  make  it  a 
good  bye-law  because  it  could  be  enforced  reason- 
ably. If  a  magistrate  could  unreasonably  enforce 
it,  without  straining  its  meaning,  it  is  oad  for 
unreasonableness.  In  Strickland  y.  Hayes  (74 
L.  T.  Bep.  137 ;  (1896)  2  Q.  B.  290)  it  was  held 
that  a  bye-law  was  bad  because  it  did  not  contain 
any  words  importing  that  the  act  must  be 
done  so  as  to  cause  annoyance.  He  also  referred 
to 

Alty  Y.  FarreU,  74  L.  T.  Bep.  492  ;  (1896)  1  Q.  B. 
636; 

Teale  y.  Harris,  60  J.  P.  744. 

The  caseof  Bwmett  y.  Berry  (74  L.  T.  Bep.  494; 
(1896)  1  Q.  B.  641)  is  against  me.  But  it  must  be 
regjarded  as  recognising  betting  as  a  bad  thine, 
ajm  that  a  bye-law  to  suppress  it  is  for  good  rufo 
and  gOYcmment.  Singmg  in  the  street  is  on 
quite  a  different  footing.  In  Mantle  y.  Jordan 
(75  L.  T.  Bep.  552 ;  (1897)  1  Q.  B.  248)  the  bye- 
law  was  against  obscene  language,  which  can  be 
put  on  the  same  ground  as  nwrneU  y.  Berry  (rM 

Dichena,  O.O.  aud  A.  QiU  for  the  respondents. 
— A  specially  constituted  diYisional  court  will 
oYerruIe  former  decisions,  as  was  done  in 

Fortesctte  y.  The  Vestry  of  8t.  Matthew,  Bethnal 
Oreen,  65  L.  T.  Bep.  256 ;  (1891)  2  Q.  B.  170. 

The  bye-law  is  not  unreasonable.  The  point  of 
Yiew  from  which  the  court  should  approach  a  bye- 
law  made  by  a  representatiYe  pubfic  body  was 
laid  down  by  the  PriYy  Council  in 

Slattery  y.  Naylor,  59  L.  T.  Bep.  41 ;  13  App.  Cm. 
446. 

The  word  anno^ranoe  is  not  necessarr  to  a  bye-law. 
Thus,  where  pigs  were  prohibited  by  the  local 
board  of  a  suburban  district  from  being  kept  in  a 
populous  place  within  100  yards  of  a  house  it  was 
held  to  be  reasonable : 

Wanstead  Local  Board  y.  Woostw,  37  J.  P.  404. 

That  is  distinguishable  frpm  a  like  bye-law  made 
in  a  rural  place.    See 

Heap  Y.  The  BwrvXey  XJnum,  12  Q.  B.  DiY.  617 ;  48 
J.  P.  359. 

The  magistrates  need  not  couYict  if  they  think 
the  bye-law  is  being  put  in  force  oppressiYely 
(the    Summary  Jurisdiction    Act   1879,    s.  16). 

t Wright,  J.  referred  to  J3at2ef(  Y.  WiUiameon(2% 
I,  T.  Bep.  29 ;  L.  Bep.  8  Q.  B.  118).]  A  bye-law 
is  not  unreasonable  because  in  a  particular  case  it 
is  not  possible  to  construct  a  cesspool  in  confor- 
mity with  it: 

Bimmonds  ▼.  The  Mailing  BniraX  District  Council, 
77  L.  T.  Bep.  341 ;  (1897)  2  Q.  B.  433. 


Boheon  in  reply. — [Chittt,  It  J.  referred  to 
Gray   y.  Sylvester   (46    W.   B.   63  ;    61    J.   P. 

^^^•3  Cur.  adv.  vuU. 

May  14. — Lord  Bussell,  O.J. — ^The  Oountjr 
Council  of  Kent,  claiming  to  act  under  thor 
statutory  powers,  made  &e  following  bye>law : 
*'  4.  Playing  musical  instruments,  &c.—^o  person 
shall  sound  or  pla^  upon  any  musical  or  noisy 
instrument  or  sing  m  any  public  place  or  highway 
within  fifty  yards  of  any  dwelling-house  after 
being  required  by  any  constable,  or  dy  an  inmate 
of  such  house  personallY,  or  by  his  or  her  servant, 
to  desist."  The  appellant  was  summoned  before 
the  magistrates  for  offending  against  this  bye- 
law,  when  it  was  proved  that  on  the  17th  Oct. 
1897  he  persisted  in  singing  in  a  public  highway 
within  fifty  yards  of  a  dwelling-house,  after 
ha^ng  becm  required  by  a  police  constable  to 
desist.  It  was  further  proved  by  the  oocupier  of 
the  dwellinff-house  that  the  singing  of  the  appel- 
lant and  those  with  him  was  an  annoyance  to 
such  occupier.  The  occupier  had  not,  on  the  day 
in  question,  set  the  constable  in  motion,  but  he 
had  on  previous  occasions  complained  to  the  police 
of  the  appellant's  singing.  Tne  magistrates  con- 
victed the  appellant,  and  against  that  conviction 
the  present  appeal  is  brought.  The  question 
reserved  for  this  court  is  whether  the  bye-law  is 
vaUd.  If  valid  the  conviction  is  to  stand.  It  is 
objected  that  the  bye-law  is  uUra  vires  on  the 
ground  that  it  is  unreasonable  and  therefore  bad. 
It  is  necessary,  therofore,  to  see  what  is  the 
authority  under  which  the  bye-law  in  question  has 
been  made,  and  what  are  the  relations  oetween  its 
framers  and  these  afBected  by  it.  But  first  it 
seems  necessary  to  consider  wliat  is  a  bye-law.  A 
bye-law  of  the  class  we  are  here  considering  I 
take  to  be  an  ordinance  affecting  the  public  or 
some  portion  of  the  public,  imposed  oy  some 
authority  clothed  with  statutory  powers  ordering 
something  to  be  done  or  not  to  be  done  and 
accompanied  by  some  sanction  or  penalty  for  its 
non-oMervance.  It  necessarily  involves  restric- 
tion of  liberty  of  action  by  pet'sons  who  come 
under  its  operation  as  to  acts  which,  but  for  the 
bYO-law,  they  would  be  free  to  do  or  not  to  do,  as 
ther  pleased  Further,  it  involYes  this  consequence 
— ^that»  if  validly  made,  it  has  the  force  of  law 
within  the  sphere  of  its  legitimate  operation: 
(see  Edmonds  v.  The  Watermen's  Company,  24 
L.  J.  124,  M.  G. ;  1  Jur.  N.  S.  727).  In  the  pre- 
sent  case  we  are  dealing  with  a  bye-law  made  by 
a  local  rapresentative  body,  namely,  the  Goun^ 
Council  of  Kent,  which  is  created  undenr  the 
Local  Government  Act  1888,  and  which  is 
endowed   with   the  powers  of  Tnn-Tritig  bye-laws 

S'ven  to  municipal  corporate  bodies  under  the 
!unicipal  Gorporations  Act  1S82,  Sect.  16  of 
the  Local  Government  Act  1888  provides  that  a 
county  council  shall  have  the  same  power  of 
making  bye-laws  in  relation  to  t^eir  county  as 
the  council  of  a  borough  haYC  in  relation  to  their 
borough ;  and  it  further  provides  that  sect  187  of 
the  Public  Health  Act  of  1875  shall  apply  to 
such  bye-laws.  I  will  take  these  statutes  m  the 
order  of  time.  Sect.  182  of  the  Act  of  1875  pro- 
vides that  all  bye-laws  made  by  a  local  authority 
under  that  Act  shall  be  under  their  common  seal 
and  may  be  altered  or  repealed  by  a  subsequent 
bye-law,  but  no  bye-law  sludl  be  repugnant  to  the 
laws  of  England  or  to  the  provisions  of  the  Act 
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Sect,  188  gireB  power  to  impose  penalties.  Sect. 
184proyi£s  that  bye-laws  shall  not  take  effect 
vntilconfinned  by  the  Local  Government  Board, 
which  mar  allow  or  disallow  them,  and,  before 
their  connrmaiion,  notice  of  intention  to  apply 
for  confirmation  must  be  advertised,  and  lor  a 
month  at  least  before  such  application  a  copy  of 
the  pr<^>OBed  bye-laws  most  have  been  kept  at  the 
office  of  the  local  authority  for  the  inspection  of 
ratepayers,  and  the  clerk  of  the  local  authority  is 
boimd  to  furnish  on  application  a  copy  of  the 
proposed  bye-laws,  or  a  part  of  them,  to  any  rate- 
payer on  oertainpayment  being  made.  I^t.  23 
of  the  Act  of  1882  provides  that  the  council  of  a 
borough  may  from  time  to  time  make  such  bye- 
laws  as  to  them  seem  meet  for  the  good  rule  and 
^emment  of  the  borough,  and  for  the  preven- 
tion and  suppression  of  nuisances  not  already 
pomshable  in  a  summary  manner ;  and  they  may, 
by  such  bye-laws,  appomt  such  fines,  not  exceed- 
ing 52.,  as  they  deem  necessary  for  the  pre- 
vention of  offences  against  the  bye-laws.  It  is 
under  this  authoril^^that  the  bye-law  in  ques- 
tion was  framed.  tVliat  are  the  checks  or  safe- 
goards  under  which  this  very  wide  authority  of 
Quiking  bye-laws  is  exercisable?  The  same 
section  (23)  further  provides  that  no  bye-law  can 
bo  made  unless  two-thirds  of  the  whole  number 
of  the  council  are  present,  and,  when  so  made, 
it  shall  not  come  into  force  until  the  expiration 
of  forty  days  after  a-  copy  thereof  has  beien  fixed 
on  the  town  hall,  and  it  shall  not  come  into  force 
until  the  expiration  of  forty  days  after  a  copy 
sealed  with  the  corporate  seal  has  been  sent  to 
the  Secretary  of  State ;  and  if,  within  those  forty 
days  the  Queen,  with  the  advice  of  her  Privy 
Coundl,  disallows  a  proposed  bye-law  or  part 
thereof,  such  bye-law  or  such  part  shall  not  come 
into  force,  and  the  Queen  may  within  the  forty 
days  enlarge  the  time  within  which  the  bye-law 
shall  not  come  into  force.  We  thus  find  that 
Parliament  has  thought  fit  to  delegate  to  repre- 
sentatiye  public  bodies  in  towns  and  cities,  and 
also  in  counties,  the  power  of  exercising  their  own 
judgment  as  to  what  are  the  bye-laws  which  to 
them  seem  proper  to  be  made  for  good  rule 
and  government  in  their  own  localities.  But  that 
power  is  accompanied  by  certain  safe^ards  ; 
there  must  be  antecedent  publication  of  Uie  bye- 
law  with  a  view,  I  presume,  of  eliciting  the  public 
opinion  of  the  locality  upon  it,  and  such  bye-laws 
shall  have  no  force  until  after  they  have  been  for- 
warded to  the  Secretary  of  State!  Further,  t^e 
Qneen,  with  the  advice  of  her  Privy  Council,  may 
disallow  the  bye-law  wholly  or  in  part,  and  may 
enlarge  the  suspensory  period  before  it  comes  into 
operation.  I  agree  that  the  presence  of  these 
safeguards  in  no  way  relieves  the  const  of  the 
responsibility  of  inquiring  into  the  validity  of 
bye-laws  where  they  are  brought  in  question,  or 
in  any  way  affects  the  authority  of  tne  court  in 
the  determination  of  their  validity  or  invalidity. 
It  is  to  be  observed,  moreover,  that  the  bye-laws, 
having  come  into  force,  they  are  not  like  the  laws, 
or  wlwt  were  said  to  be  the  laws,  of  the  Modes 
and  Persians — ^they  are  not  unchangeable.  The 
power  is  to  make  bye-laws  from  time  to  time  as 
to  the  authority  shall  seem  meet,  and,  if  expe- 
rienee  shows  that  in  any  respect  existing  bye- 
laws  work  hardly  or  inconveniently,  the  local 
authority,  acted  upon  by  public  opinion,  as  it 
must  necessarily  be,  of  those  concerned,  has  full 
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power  to  repeal  or  alter  them.  It  need  hardly  be 
added  that,  should  experience  warrant  that  course, 
ike  Legislature  which  has  given  may  modify  or 
take  away  the  powero  they  have  delegated.  I  have 
thoueht  it  well  to  deal  with  these  points  in  some 
detaU,  and  for  this  reason,  that  the  great  majority 
of  tJie  cases  in  which  the  question  of  bye-laws 
has  been  discussed  are  not  cases  of  bye-lawa  of 
bodies  of  a  public-  representative  character 
intrusted  by  Parliament  with  delegated  authority, 
but  are  for  the  most  part  cases  of  railway  com- 
panies, dock  companies,  or  other  like  companies 
which  carry  on  their  business  for  their  own  profit, 
although  incidentally  for  the  advantage  of  the 
public.  In  this  class  of  case  it  is  right  that  the 
courts  should  jealously  watch  the  exercise  of  these 
powers  and  guard  against  their  unnecessary  or 
unreasonable  exercise  to  the  public  disadvanta^. 
But  when  the  court  is  called  upon  to  consider  Uie 
bye-laws  of  public  representative  bodies  clothed 
with  the  ample  authority  which  I  have  described, 
and  exercising  that  authority  accompanied  by  the 
checks  and  safeguards  which  have  been  mentioned, 
I  think  the  consideration  of  such  bye-laws  ou^^ht 
to  be  approached  from  a  different  standpoint. 
They  ou^t  to  be  supported  if  possible.  They 
ought  to  oe,  as  has  becoi  said,  "  benevolently  "  in- 
terpreted, and  credit  ought  to  be  given  to  those 
who  have  to  administer  them  that  they  will  be 
reasonably  administered.  This  involves  the  in- 
troduction of  no  new  canon  of  constimction.  But, 
further,  looking  to  the  character  of  the  body 
legislating  under  the  delegated  authority  of  Par- 
liament, to  the  subject-matter  of  such  legislation, 
and  to  the  nature  and  extent  of  the  authority 
given  to  deal  with  matters  which  concern  them, 
and  in  the  manner  which  to  them  shall  seem  meet, 
I  think  courts  of  justice  ought  to  be  slow  to  con- 
demn as  invalid  any  bye-laws  so  made  under  such 
conditions  on  the  ground  of  supposed  unreason- 
ableness. Notwithstanding  what  Cockbum,  O.J. 
said  in  Bailey  v.  WiUiamaen  (28  L.  T.  Bep.  28 ; 
L.  Bep.  8  Q.  B.  124) — an  analogous  case — ^I  do 
not  mean  to  say  that  there  may  not  be  cases  in 
which  it  would  be  the  duty  of  the  court  to  con- 
demn bye-laws  made  under  such  authority  as 
these  were  made  as  invalid  because  unreasonable. 
But  unreasonable  in  what  sense  ?  If,  for  instance, 
they  were  found  to  be  partial  and  unequal  in 
their  operation  as  between  different  classes,  if 
they  were  manifestly  unjust,  if  they  disclosed  bad 
faith,  if  they  involved  such  oppressive  or  gratui- 
tous interference  with  the  riehts  of  those  subject 
to  them  as  could  find  no  justification  in  the  minds 
of  reasonable  men,  the  court  might  well  say  Par- 
liament never  intended  to  give  authority  to  make 
such  rules ;  they  are  unreasonable  and  tdtra  vires. 
But  it  is  in  this  sense,  and  in  this  sense  only,  as 
I  conceive,  that  the  question  of  unreasonableness 
can  properly  be  regarded.  A  bye-law  is  not  un- 
reasonable merely  because  particulai*  judges  may 
think  that  it  goes  further  than  is  prudent  or 
necessary  or  convenient,  or  because  it  is  not 
accompanied  by  a  qualification  or  an  exception 
which  some  judges  may  think  ought  to  be  there. 
Surely,  it  is  not  too  much  to  say  tnat,  in  matters 
which  directly  and  mainly  concern  the  people  of 
the  county  who  have  the  right  to  choose  those 
whom  they  think  best  fitted  to  represent  them  in 
their  local  government  bodies,  such  representa- 
tives may  be  trusted  to  understand  their  own 
requirements  better  than  judges.    Indeed,  if  the 
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question  of  the  validity  of  b^e-laws  were  to  be 
determined  by  the  opinion  of  judges  as  to  what 
was  reasonable — in  the  narrow  sense  of  that  word 
—the  eases  in  the  books  on  this  subject  are  no 
guide,  for  thej  reveal,  as,  indeed,  one  would 
expect,  wide  diversity  of  judicial  opinion,  and  they 
lay  down  no  principle  or  definite  standard  by 
which  reasonableness  or  unreasonableness  may  be 
tested.  So  much  for  the  general  considerations 
which  it  seems  to  me  ought  to  be  borne  in  mind 
in  considering  bye-laws  (3  this  class.  I  now  come 
to  the  bye-law  in  question.  It  is  admitted  that 
the  County  Council  of  Kent  were  within  their 
authority  in  making  a  bye-law  in  relation  to  the 
subject-matter  which  is  dealt  with  by  the  im- 
peached bye-law.  In  other  words,  it  is  conceded 
—and  properly  so — ^that  the  local  authority  mi^ht 
make  a  bye-law  imposing  conditions  under  which 
musical  instruments  and  singiiu^  might  be  per- 
mitted or  prevented  in  public  phtces.  But  it  is 
objected  that  they  have  no  authority  to  make  a 
bye-law  on  that  subject  in  the  terms  of  this  bye- 
law.  Further,  it  is  not  contended  that  the  bye- 
law  should,  in  order  to  be  valid,  be  confined  to 
cases  where  the  playing  or  singing  amounted  to  a 
nuisance,  but  the  objections  are,  as  I  understand 
them,  that  the  bye-law  is  bad — first,  because  it  is 
not  confined  to  cases  where  the  playing  or  singing 
is  in  fact  causing  annoyance,  and  next  because  it 
enables  a  police-constable  to  brinff  it  into  operation 
by  a  request  on  his  part  to  the  player  or  singer  to 
desist.  As  to  the  first  of  these  obiections,  if  the 
general  principles  upon  which  these  bye-laws 
ought  to  be  dealt  with  are  those  which  I  have 
already  stated,  it  is  dear  that  the  absence  of  this 
qualification  cannot  make  the  bye-law  invalid. 
But»  further,  such  a  qualification,  in  my  judg- 
ment, would  render  the  bye-Jaw  ineffective. 
What  is  to  be  the  stand  ara  of  annoyance  P 
What  may  be  a  cause  of  annoyance  to  one 
person  may  be  no  annoyance,  and  may  even 
be  pleasurable,  to  another  person.  Again,  who 
is  to  be  the  judge  in  such  a  case  of  whether 
there  is  or  is  not  an  annoyance  P  Is  it  to 
be  the  resident  of  the  house  within  fifty  yards  of 
the  playing  or  singing,  or  is  it  to  be  the  magis- 
trate who  hears  the  charge  P  It  is  enough  to  say 
that  in  my  judgment  the  absence  of  the  suggested 
qualification  cannot  make  the  bye-law  mvalid, 
even  if  it  be  admitted  that  its  presence  would  be 
an  improvement.  As  to  the  second  objection— 
namely,  that  the  policeman  has  the  power  of 
putting  the  bye-law  into  operation  by  requiring 
the  player  or  singer  to  desist — I  again  say  that, 
even  if  the  absence  of  this  power  would  be  an 
improvement  and  would  make  the  bve-  law  in  the 
apprehension  of  some  more  reasonable,  it  is  not 
on  the  principles  I  have  already  stated  any 
ground  for  declaring  the  bye-law  to  be  invaUd. 
In  support  of  this  objection  pictui^es  have  in  argu- 
ment been  drawn  (more  or  less  highly  coloured) 
of  policemen  who,  without  rhyme  or  reason,  would 
or  might  gratuitously  interfere  with  what  might 
be  a  source  of  enjoyment  to  many.  In  answer,  I 
say  a  policeman  is  not  an  irresponsible  person 
without  check  or  control ;  if  he  acts  capriciously 
or  vexatiously  he  can  be  checked  by  his  imme- 
diate superiors,  or  he  can  be  taught  a  lesson  by 
the  magistrates  should  he  prefer  vexatious 
charges.  If  the  policeman  persisted  in  saying 
that  the  musician  should  desist  when  the  people 
in    the    neighbourhood    desire    his    music,    his 


gratuitous  interference  would  promptly  come  to 
an  end.    Nor  is  it  correct  to  say  (as  has  been 
erroneously  stated  in  some  of  the  cases  cited)  thai 
the  magisUute  would  be  bound  in  every  case  to 
convict  where  the  musidaa  did  not  desist  when 
called  upon.    It  is  clear  that,  under  sect.  16  of 
the  Summary  Jurisdiction  Act  1879,  the  magis- 
trate, if  he  thinks  the  case  of  so  trifling  a  natare 
that  it  is  inexpedient  to  inflict  any  punishment, 
may  without  proceeding  to  conviction  dismiss  the 
information.    The  f ao&  of  this  case  are  eertainlj 
no    illustration     of   the   bye-law   having    been 
gratuitously  or  vexatiouslj  put  in   force.     The 
case  states  that,  although  it  was  not  proved  that 
the  occupier  of  the  house  within  fifty  yards  had 
on  the  day  in  question  requested  the  constable  to 
require  the  appellant  to  desist,  yet  it  was  proved 
that  the  singing  was  an  annoyance  to  the  oocn- 
pier,  and  that  he  had  on  previous  occasions  com- 
plained to  the  ]^lice  of  such  singing.     Indeed,  it 
was  stated  dunnff  the  argument  that  the  convic- 
tion here  appealea  from  was  the  second  oonviction 
of  the  appellant  for  an  offence  against  this  bje- 
law.     I  have  carefully  read  the  cases  cited  m 
argument,  but  I  do  not  propose  to  consider  them 
in  detail.    Many  of  them  relate  to  bye-laws  made 
under  different  statutes ;  others  it  is  difficult  to 
reconcile;  few  deal  with  the  principles  upon  which 
b;|re-laws  like  those  in  question  are  to  be  dealt 
with  by  the  courts;  and  some  of  them — as,  for 
instance,  Munro  v.  Watson  (57  L.  T.  Bep.  966 ;  51 
J.    P.    660)    and  perhaps  Johnson  v.  Mayor  of 
Croydon  (54  L.  T.  Bep.  295 ;  16  Q.  B.  Div.  706) 
may  be  distinguished  from  the  present  case.    In 
weighing  previous  authorities  it  is  further  to  be 
recollected   that   the    cases  have   come   before 
Divisional    Courts,    usually    consisting   of  two- 
members,  and  that  those   cases,  beinff  in  their 
nature  criminal,  there  has  been  no  judgment  of 
a  Court  of  Appeal  upon  them.     It  is  for  this 
reason  that  the  present  roecial  court  has  been 
constituted.    I  cannot  doubt  that  this  court  has 
authority  to  review,  and  if  it  thinks  fit  to  differ 
from,  any  prior  decision  of  a  Divisional  Court  on 
this   subjeiot   (see   Fortesette   v.    The    Vestry  of 
8t  MatthSw,  BethnaJ.  Green  (65  L.  T.  Bep.  256'; 
(1891)  2  Q.  B.  170).     I  have  said  that  there  are 
few    of    the    prior    cases    dealing    with    this 
matter    which   lay    down   the  principles   upon 
which    the   bye-laws    made    by    repreaentaave 
public  bodies  are  to  be  considered.     There  is 
one  notable  exception;   I  refer  to  the  case  of 
Slaitery  v.  Naylor  (59  L.  T.  Bep.  41 ;  13  App. 
Cas.  446).    That  was  a  case  in  the  Privy  Council, 
in  which  the  members  of  that  court  had  to  con- 
sider the  validity,  a  bye-law  paseed  by  the  mnm- 
cipal  council  of  the  borougn  of  Petershsm,  in 
New  Soutji  Wales,  under  uie  provisions  of  the- 
Municipalities  Act  1867.    The  court  consiBted  of 
Lords  Sobhouse,  Herschell,  and  Maonaghten  and 
Sir   Barnes   Peacock  and  Sir  Bichard  Couch. 
That  case  had  been  so  f  uUy  discussed  during  the 
course  of  the  argument  tiiat  I  do  not  think  it 
necessary   here  to  refer  to  it  in  detail.    It  is- 
enough  to  say  that,  beyond  doubt,  the  reasoning 
and  principles  on  which  it  proceeds  fully  justify 
the  views  which  I  have  expressed  in  this  judg- 
ment.   Nor  are   the  weight  and  value  of  the 
reasoning  in  that  case,  as  an  authority  in  the 
Present  case,  in  any  way  lessened  by  the  fact  that 
the  bye-law  there  was  made  under  the  authoritv 
of  a  different  statute.    The  cases   are  stricUy 
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aoalogotis,  and  it  was  necessary  for  the  jndgment 
of  tbe  Privy  Council  that  that  tribunal  should 
consider  the  principles  upon  which  bye-laws  of 
representative  goyeminf?  bodies  should  be  con- 
sidered. TLat  it  has  done  thoroughly  and  clearly. 
In  my  opinion,  judged  by  the  test  of  reasonable- 
ness, even  in  its  narrower  sense,  this  is  a  reasonable 
bye-law;  but,  whether  I  am  right  or  wrong  in 
this  view,  I  am  clearly  of  opinion  that  no  court  of 
law  can  properly  say  that  it  is  invalid.  In  the 
result  the  conviction  appealed  from  must,  in  my 
opinion,  be  af&rmed ;  but,  as  the  question  is  one 
m  wide  importance,  and  as  to  which  there  has 
been  a  contrariety  of  judicial  opinion,  it  will  be 
afiirmed  without  costs. 

Sir  F.  Jettnv. — The  bye-law  tho  validity  of 
which  is  in  question  on  this  appeal,  in  effect*  nutkes 
it  an  offence  to  perform  music  or  singing  in  a  public 
place  or  highway  within  fifty  yards  of  a  dwelling- 
house  if  an  inmate  of  such  house,  or  if  a  police 
<»nstable  require  the  performer  to  desist.  The 
provisions  as  to  the  inmate  and  as  to  the  xx>lice 
constable  give  rise  to  somewhat  different  conside- 
rations. The  sole  question  is,  whether  this  court 
should  hold  that  in  its  judgment,  this  bye-law  is 
invalid  because  it  is  unreasonable.  I  agree  with 
the  contention  xurged  before  us  that  it  is  material 
to  consider  by  ^at  authority  the  bye-law  was 
made.  It  was  made  by  the  County  Council  of 
Kent»  that  is  to  eay,  a  public  representative  body 
to  which  Parliament  nas  confided  the  duty  of 
making  bye-laws  for  the  good  rule  and  govern- 
ment OT  the  inhabitants  of  Kent  and  the  preven- 
tion of  nuisances  in  that  counts.  Three  con- 
siderations appear  to  me  to  apply  with  especial 
force  to  such  an  authority  dealing  with  such 
subject-matter.  First,  the  case  is  wholly  diffe- 
rent from  that  of  manorial  authorities,  or  of 
trading  corporations  such  as  dock  or  railway 
<xnnpaxiiee,  who  often  have  a  pecuniary  interest  in 
their  bye-laws,  or  even  of  sucn  a  municipal  corpo- 
ration as  miclit  be  supposed  to  have  trade  interests 
involved.  Secondly,  such  an  authority  as  a 
-county  council  must  be  credited  with  adequate 
knowledge  of  the  locality,  its  wants  and  wishes ; 
and  lordly,  the  opportunity  afforded  by  lensla- 
tion  for  a  request  for  reconsideration,  and  an 
appeal  to  higher  authorities  by  members  of  the 
public  shows  that  any  bye-law  that  comes  into 
force  has  secured  at  least  the  acquiescence  of 
those  whom  it  affects.  Cases  may  be  imagined  in 
which,  in  spite  of  these  considerations,  this  court 
acting  in  the  discharge  of  its  undoubted  x>owerB 
and  £ity  might  feel  compelled  to  hold  a  bye-law 
made  by  a  county  council  invalid  on  the  ground 
that  it  was  unreasonable.  But  when  a  question 
■oi  the  requirements  and  wishes  of  the  locality  is 
iavolved,  this  court  should,  I  thick,  be  very  slow  to 
set  aside  the  conclusions  of  the  local  authority. 
If  support  be  needed  for  this  opinion,  it  is  to  be 
found  in  the  language  of  the  Privy  Council  in  the 
<»8e  of  Slattery  v.  Naylar  (59  L.  T.  Bep.  41 ;  13 
App.  Cas.  446),  an  appeal  which  came  from  a 
colony  to  which  the  settlers  carried  the  law  of 
England,  and  which  was  very  fully  considered  by 
a  boa^  of  high  authority.  I  will  quote  only  one 
of  the  many  passages  that  mieht  be  referred  to : 
""  The  jurisdiction  of  testine  bye-laws  by  their 
reasonableness  was  originaUy  applied  in  such 
cases  as  those  of  manorial  bodies,  towns,  or  cor- 
porations having  inherent  powers  or  powers  con- 
lerred  by  charter  of  making  such  laws.    As  new 


corporations  or  local  administrative  bodies  have 
arisen  the  same  jurisdiction  has  been  exercised 
over  them.  But,  in  determining  whether  or  no  a 
bye-law  is  reasonable,  it  is  material  to  consider 
the  relation  of  its  framers  to  the  locality  affected 
by  it,  and  the  authority  by  which  it  is  sanctioned," 
The  main  ground  of  objection  taken  to  this  b^e- 
law  is,  as  I  understand  it,  that  it  does  not  require 
proof  that  annoyance  has  in  this  particidar 
instance  been  caused  by  the  musical  performance 
complained  of.  It  is  \indoubtedly  true  that  in 
several  cases  it  has  been  held  by  this  court  that 
the  absence  of  a  provision  that  annoyance  or 
nuisance  must  be  shown  renders  the  bye-law  un- 
reasonable, but  such  cases  appear  to  me  to  be 
distinguishable  from  the  present.  In  Johnson  v. 
Th^  Mayor  of  Croydon  (54  L.  T.  Rep.  296 ;  16 
Q.  B.  Div.  708)  it  was  held  that  a  bye-law  pro- 
hibiting in  effect  music  other  than  military 
music  in  the  streets  of  the  borough  on  Sunday 
was  unreasonable  on  the  ground,  as  I  understand 
it,  that  it  did  not  reK^uire  evidence  of  annoyance 
being  caused.  It  is  obvious  that,  for  aught 
contained  in  such  a  bye-law,  a  musical  perform- 
ance subject  to  condemnation  under  it  might  have 
taken  place  on  a  spot  where  no  one  could  be 
annoyed,  or  in  a  manner  to  which  no  one  felt  any 
objection.  But  it  is  not  necessary  that  a  reouire- 
ment  of  evidence  of  actual  annoyance  should  be 
prescribed  in  terms.  It  is  enough  if  the  circum- 
stances render  annoyance  certain  or  even  pro- 
bable. For  example,  it  has  been  held  that  a 
bye-law  forbidding  the  keeping  of  pigs  within  a 
hundred  feet  from  a  dwelling-house  in  a  populous 
place  is  reasonable:  {Wanatead  Local  Board  v. 
Wooster,  38  J.  P.  21).  The  case  of  Slattery  v. 
Naylor  (vbi  sv/p,),  where  it  was  held  reasonable 
to  prohibit  burials  within  a  hundred  yards  of 
public  buildings,  dwelling-housee,  or  pubnc  roads, 
IS  another  illustration  of  the  same  principle. 
These  were  instances  of  matters  by  whicn  anyone 
affected  would  presumably  be  annoyed.  But  a 
musical  performance  in  a  street  is  not  a  thing 
in  its  nature  certain  to  annov  anyone.  It  is  onlj 
an  annoyance  if  someone  who  hears  it  thinks  it 
is  one  to  him.  In  the  bye-law  before  us  it  is 
accordingly  provided  that  an  offence  is  com- 
mitted only  ii  the  performance  takes  place  within 
fifty  yards  of  a  dwelling-house,  and  has  been 
objected  to  by  an  inmate  of  such  house.  I  will 
deal  with  the  provision  as  to  the  constable  pre- 
sentiy.  To  my  mind  this  insistence  on  the 
place  of  the  pmormanoe,  and  on  the  objection 
being  taken  by  an  inhabitant  affected,  may  be 
considered  to  supply  the  element  which,  in  the 
cases  I  have  referred  to,  appeared  to  this  court 
to  have  been  wanting.  People  who  live  in  public 
streets  must  submit  to  the  primary  purposes  for 
which  those  streets  exist.  They  must  put  up 
with  frequent  annoyances  of  traffic,  and  occasional 
annoyances  from  the  opening  of  roads  for  repair, 
for  the  supply  of  gas,  water,  or  electricity,  or 
from  building  operations  in  their  vicinity.  But 
street  music  is  not  a  primary  purpose  of  a  street. 
It  may  be  harmless  if  no  one  who  lives  there 
objects  to  it,  it  may  be  even  acceptable  to  the 
locality ;  but,  if  an  inhabitant  affected  entertains 
and  signifies  an  objection,  I  do  not  think  that 
this  court  should  consider  that  a  county  council, 
in  giving  him  a  veto  upon  it,  pursues  an  unreason- 
able course.  The  bye-law  provides  in  the  altor- 
^  native  that  a  police  constable  may  require  the 
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performanoe  to  deaiat.  Whether  this  be  an  un- 
reasonable provision,  appears  to  me  to  depend 
on  the  view  taken  as  to  the  prob&ble  action  of  a 
police  constable  in  such  a  matter.  If  it  is 
thought  that  he  will  act  harshly,  and  without  fair 
grounds  of  public  order  or  comfort,  it  would  be 
unreasonable  to  vest  him  with  such  discretion. 
But  if  it  be  believed  that  he  will  act  either  in 
assistance  of  an  inhabitant  entitled  to  object,  but 
who  does  not  wish  to  be  involved  in  a  not  im- 
probable altercation,  or  because  he  sees  that 
public  order  is  concerned,  it  is  not  unreasonable 
that  he  should  be  intrusted  to  exercise  a  dis- 
cretion on  the  requirements  of  the  case.  Which 
of  these  two  views  is  to  be  taken  seems  to  me 
precisely  a  matter  on  which  the  judgment  of  the 
county  councillors  is  entitled  to  be  respected, 
especially  as  probably  most  of  them  are  magis- 
trates. I  for  one  cannot  pretend  to  know  whether  a 
Kent  policeman  may , be  trusted  to  do  his  dnt7  fairly 
and  properly,  as  well  as  I  have  no  doubt  they  do. 
The  case  of  Alty  v.  FarreU  (74  L.  T.  Rep.  492 : 
(1896)  1  Q.  B.  636),  which  was  cited  to  us  as  an 
authority  against  the  reasonableness  of  conferring 
on  policemen  such  powers  as  are  given  in  the 
present  case,  appears  to  turn  on  the  powers  of 
the  borough  under  the  Act  in  question,  to  dele- 
gate their  authorilr^  to  all  constobles  instead  of 
K>  pNdrsons  specially  appointed  to  execute  the 
provisions  of  the  Act.  Further,  it  is  not  to  be 
forgotten  that  an  important  safeguard  is  provided 
by  the  Legislature  against  the  exceptional  caprice 
of  an  inhabitant*  or  abuse  of  discretion  by  a 

Soliceman,  because  sect.  16  of  the  Summary  Juris* 
iction  Act  1879  enables  a  magistrate  to  dismiss 
an  information  if  he  thinks  that  the  charse, 
though  proved,  was,  in  the  particular  case,  of  a 
trifling  nature.  I  agree  with  the  Lord  Ohief 
Justice  that  this  conviction  should  be  affirmed, 
but  without  costs. 

Ohitty,  L.J.  concurred  in  the  judgment  of  the 
Lord  Chief  Justice. 

Mathbw,  J. — The  bye-law  in  question  had  been 
made  under  the  Local  Qovemment  Act  1888  with 
which  were  incorporated  certain  provisions  of 
the  PubHc  Health  Act  1875,  and  the  Municipal 
Corporations  Act  1882.  By  one  of  the  incoipo- 
rated  sections,  namely,  sect.  23  of  the  Act  of  1882 
the  county  council  were  enabled  to  make  such 
bye-laws  as  to  them  seemed  meet  for  the  good 
rule  and  government  of  the  district  under  uieir 
jurisdiction,  and  for  the  prevention  and  suppres- 
sion of  nuisances  not  already  punishable  in  a  sum- 
mary manner.  By  the  same  section,  in  accord- 
ance with  the  usual  practice  where  statutory 
powers  to  make  bve-laws  are  conferred,  oertain 
formalities  were  oirected  to  be  observed  before 
the  local  enactments  came  into  operation.  Theae 
formalities,  it  waa  admitted,  haa  been  complied 
with,  and  the  first  question  which  presented  itself 
was  whether  the  bye-law  in  question  had  been 
thereby  legalized.  By  19  Hen.  7,  c.  7,  which 
recited  a  previous  Act  which  had  been  allowed 
to  expire,  it  was  provided  that  no  masters, 
wai*dens,  and  fellowships  of  crafts  or  mysteries, 
nor  anv  rulers  of  guilds  or  frateoioities,  should  take 
upon  them  to  ma^e  or  to  execute  any  acts  or  ordi- 
nances by  them  theretofore  made  in  disheritance 
or  diminution  of  the  prerogative  of  the  Crown,  or 
of  others,  nor  against  the  common  profit  of  the 
people;    but  that  the  same  acts   or  ordinancee 


should  be  examined  and  approved  by  the  Chan- 
cellor, Treaaurer  of  England,  or  Chid  Justices  of 
both  beochea,  or  three  of  them,  or  before  both  the 
juaticea  of  aaaize  in  their  circuit  or  progress  in 
that  shire  where  such  acts  or  ordinances  wars 
made,  on  pain  of  forfeiting  £40  for  eve^  time 
that  they  should  do  to  the  contrary.  It  was 
decided  in  very  early  times  that  the  approval  of 
the  bye-law  by  the  authorities  mentioned  in  the 
statute  did  not  give  it  validity,  if  not  otherwise 
legal:  (fysvoieh  Taylors'  e€ue,  11  Co.  54;  Sta- 
tioner's Company  v.  Salisbury,  Comb.  222 ;  2  Kjd 
on  Corporations,  109).  The  vcJidi^  of  the  bye- 
laws  muat  be  determined  by  the  J^dgea  when 
they  are  properly  brought  before  them«  This  duty 
has  been  cast  on  the  superior  courts  when  any 
reatriction  ia  aought  to  be  imposed  on  persooud 
liberty  and  ia  traceable  to  the  clauae  in  the  Great 
Charter,  "Nullua  libeo*  homo  diaaeiaiatnr  de 
.  libertatibua  aula  .  .  .  niai  .  .  . 
per  legem  term,"  &c.  Thia  rule  baa  been 
followed  and  acted  upon  down  to  the  present  time. 
The  power  to  make  bye-lawa  ia  conferred  xipoia  a 
vast  number  of  corporate  bodiea  and  associations 
created  by  charter,  or  by  atatute,  aa  e.g.,  muni- 
cipal bocHea,  companiea  for  trading  and  other 
purpoaea,  Htersury  and  acientific  aasociations,  and 
such  institutions  as  the  University  of  London 
and  the  CoUese  of  Surgeons:  see  for  further 
instances  Lumky  on  Bye-laws  at  ^.  164.  From 
the  many  decisions  upon  the  subject  it  would 
seem  clear  that  a  bye-law  to  be  valid  must, 
amonff  other  conditione,  have  two  propertiee ;  it 
muat  be  certain — that  ia,  it  muat  contain  adequate 
information  aa  to  the  duties  of  those  who  are  to 
obey — and  it  must  be  reaaonable.  See  Ciiy  of 
London  case  (Co.  Bep.  251) ;  Com.  Dig.  Bye-law 
B.  1 ;  FrameuHfrh  Knitters'  Company  v.  Qrsen 
(1  Ld.  Bay.  113)  Eagleton  v.  Eaet  India  Com- 
pany (3  B.  &  P.  55).  The  bye-law  in  question 
waa,  ao  far  aa  ia  material  to  my  judgment,  in  the 
following  form : — ^No.  4 :  **  No  peraon  ahall  sound 
or  play  upon  any  muaical  or  noiay  instrument  or 
ainff  in  any  pubuc  place  or  hiffhwaf  within  fifty 
▼arda  of  any  dwelling  houae  s9ter  being  required 
oy  any  conatable  .  «  .  to  deaiat."  It  waa  con- 
tended on  behalf  of  the  appellant  that  the  bye-law 
in  the  preaent  caae  was  not  reasonable  and  was 
not  certain.  It  f orebade  without  qualification  of 
any  kind  conduct  which  might  be  perfectly 
innocent  and  unobjectionable.  It  did  not  provide, 
aa  had  been  done  in  aimilar  enaotmenta,  and  in 
the  countv  council'a  bye-law  No.  3,  that  the  act 

frohibited  ahould  be  an  annoyance  to  anyone, 
t  contained  no  exception,  and  would,  according 
to  ita  terma,  condemn  all   muaic  and  ainging 
within  fifty  yarda  of  a  dwelling-houae  aa  in  the 
nature  of  a  nuiaance.    The  rignt  to  prohibit  was 
conferred  on  any  policeman.    Why  ahould  liberty 
of  conduct,  it  waa  aaked,  be  ao  interfered  with  ^ 
A  policeman  haa  no  auch  authority  in  the  metro- 
poua.    Whv  ahould  a  policeman  m  the  countiy 
beintruated  with  powers  ao  easily  abuaed  ?    For 
the  reapondent  it  waa  argued  that  the  bye-law 
waa  well  enouffh.    It  had  been   framed   b^  a 
repreaentative  body  created  under  recent  legisla- 
tion, whose  regulations  should   be  indulgently 
treated.    It  must  be  taken,  it  was  said,  that 
ParUament  intended  that  local  authorities  should 
be  upheld,  and  to  this  end  that  new  canons  of 
construction  should  be  adopted  b^  the  courts  to 
preserve  their  bye-laws  from  being  declared  in- 
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Taiid.    It  was  no  longer  enough  to  point  out  that 
a  bje-law  according  to  its  terms  was  unreasonable ; 
it  should  be  upheld  if  it  might  be  reasonably 
enforoed,  and  it  was  no  longer  an  objection  that 
it  might  be  unreasonably  eiuoroed.    It  was  urged 
tiiat  there   were  adequate  safeguards   for   the 
public  which,  though  not  expressed,  ought  to  be 
implied.    It  was  trae  that  any  policeman  might 
prohibit  acts  of  which  no  reasonable  man  ought 
to  complain;  but  it  was   said   that  confidence 
might  be  reposed  in  the  discretion  of  the  police- 
man, and  that  he  would  not  be  likely  to  interfere 
unreasonably.    This  seems  to  me  too  generous 
a   Tiew   of   the  qualifications   of    the   ordinary 
constable.    There  was  said  to  be  a  further  safe- 
guard— yiz.,  that  the  county  council  would  not 
sanction  interference  by  the  police  unless  there 
was  some  good  cause.    But  a  bye-law  once  made 
could  not  and  ought  not  to  be  controlled  in  its 
operation  by  the  members  of  the  coimoil.    Fur- 
ther, it  was  argued  that  the  policeman  who  inter- 
fered without  good  cause  would  be  reprimanded  by 
his  superiors,  or  a  magistrate  would  probably  refuse 
to  issue  a  summons.    These  sug^tions  implied 
that  there  would  be  cases  in  which  a  const&bla 
ought  not  to  have  the  power  to  prohibit  or  to  prose- 
cute.   It  seems  to  me  that  the  public  ought  to  be 
informed  in  clear  language  what  these  cases  were. 
It  would  not  be  satiuactory  to  a  person,  who  was 
iuiooent  of  any  real  offence  and  was  summoned 
as  a  criminal,  to  have  an  apology  offei'ed  to  him 
on  the  ground  that  the  policeman  had  been  want- 
ing in  discretion.    Again,   it   was  said   that  a 
nu^pstrate  would  have  power  to  refuse  to  convict 
in  a  trifling  case,  under  sect.  16  of  the  Summary 
Jurisdiction   Act;   but   the  bye-law  afi^ords  no 
Becurity  that  this  power  would  be  exercised.    A 
magistrate  might  reasonably  consider  that  he  was 
bouid  to  convict,  for  a  bye-law  once  duly  published 
became  part  of  the  law  of  the  land  in  the  locality 
to  which  it  applies.    It  should  be  remembered 
that  this  law  lias  been  made  for  the  purpose  of 
secnring  the  good  rule  and  government  of  the 
district.    It  woidd  appear  not  to  be  well  calcu- 
lated in  its  present  form  to  secure  any  such 
result    The  mterference  of  a  policeman  which 
the  bye-law  permits  would  not  be  unlikely,  it 
eeems  to  me,  to  produce  angry  altercation,  and  to 
lead  to  a  breach  of  the  peace.    I  do  not  propose 
to  refer  at  length  to  the  cases  cited  in  the  arg^- 
menty  where  bye-laws  made  imder  local  authority 
have  in  recent  times  been  condemned  as  unreason- 
able.   In  none  of  those  cases  is  there  any  indica- 
tion of  the  principle  which  I  understand  to  be 
now  contended  for,  namely,  that  such  ordinances 
should  receiTO  a  special  kind  of  inteipretation. 
The  powers  conferred  on  county  councils  have 
been  spoken  of  in  the  discussion  as  something 
previoi^y  unknown  to  the  law;  but,  from  the 
earliest  times   when  charters  were  granted   to 
towns,  municipal  afEairs  have  been  managed  by 
elected  representatives  of  the  inhabitants.    The 
bye-laws  made  by  such  bodies  have  frequentiy 
been  declared  invalid.    Take,  for  instance,  the 
bye-laws  which  have  been  held  to  be  unreasonable 
i^estraints  of  trade,  and  which  are  referred  to  in 
the  judgment  in  Mitchell  v.  Reynolds  (1  Sm.  L.  C, 
10th  edit,  391).    No  case  has  been  cited  in  which 
there  is  any  trace  of  the  principle  now  contended 
^or,  that  such  bye-laws  are  to  be  interpreted  with 
wj  particular  indulgence  because  of  their  popular 
ongin.    n  this  view  be  adopted,  it  seems  to  me  I 


that  the  judees  will  be  placed  in  an  anomalous 
position.    Where  the^  differ   from    bodies   not 
popularly  elected,  their  jurisdiction  to  pronounce 
upon  the  validity  of  a  bye-law  would  remain  un- 
impaired ;  but,  where  they  differed  from  bodies 
like  a  county  council,  their  position  would  be 
altogether  different    They  would  be   bound  to 
uphold  what  in  other  cases  they  would  be  risht 
in  condemning.    I  concur  in  the  view  that  de^r- 
ence  should  be  shown  by  the  courts  to  the  bye-laws 
of  a  local  authority  which  might  appear  to  interfere 
unduly    with  personal  liberty,  where  there   was 
reason  to  suppose  that  the  regulations  were  called 
for  by  the  requirements  of  the  particular  phu^. 
There  may  be  peculiar  circumstajioes  in  the  con- 
dition of  a  borough  or  part  of  a  county  which 
make  stringent  regulations  as  to  personal  con- 
duct necessary.    In  that  sense  I  agree  that  a  bye- 
law  ought  to  receive  an  indulgent  inteipretation. 
But  this  bye-law  is  not  confined  to  a  particular 
locality;  it  applies  to  the  whole  of  rural  Kent. 
It  seems  to  me  that  what  we  are  asked  to  do  in 
ihis  case  is  not  to  inteipret  the  bye- law,  but  to 
frame  a  new  enactment  with  the  necessary  safe- 
guards for  freedom  of  conduct.    It  is  practically 
proposed  that  we  should  add  a    proviso  to  the 
bye-law  as  it  stands  to  the  effect  that  it  ought 
not  to  be  unnecessarily  or  unreasonably  enf  or<^. 
This  I  consider  that  we  have  no  power  to  do. 
The  only    authority   relied   on   for    the    novel 
principle  contended  for  by  the  respondent  was 
the  judgment  of  the  Privy  Council  in  Slattery  v. 
Naylor  (59   L.  T.  Bep.  41;  13  App.  Gas.  446). 
In   that   case   a  bye-law    had  beiem    made   by 
a    local    authority   in    New   South  Wales    for 
regulating    interments    in    cemeteries.      Under 
its  provisions  interments  in  a  particular  place 
had  been  prohibited.    The  court  held  that  tiie 
bye-law  was  valid.    It  is  difficult  to  see  how  any 
doubt  could  have  existed  on  the  subject.    This 
decision  was  sufficient  to  dispose  of  the  case,  but 
it   would   seem    that   an   argument   had    be^i 
addressed  to  the  court  that  the  compliance  with 
the  statutory  requisites  required  by  the  GoloniaJ 
law,  had  been  sufficient   to  render  the  bye-law 
valid,  and  I  gather  that  this  view  was  favourably 
entertained  by  their  Lordships.    The  argument 
was  that  the  bve-law  was  legalised  by  force  of 
sect.  158  of  the    Colonial  Act,  under  which  it 
had  been  made,  and  which  provided  that  all  bye- 
laws  consistent  with  the  provisions  of  the  Act, 
and  not  repugnant  to  any  other  Act  or  law  in 
force  in  the  cmonv,  should  have  the  force  of  law 
when  confirmed  by  the  Governor  and  published 
in  the  Government  Gazette.     It  seems  to  me 
clear  that   the   case   is    only  an   authority  on 
colonial  law,  and  I  do  not  find  in  the  judgment 
an^  indication  of  an  intention  to  pronounce  an 
opinion  upon  the  decisions  of  our  courts,  which 
declare  what  has  been  understood  to  be  the  law 
of   England  upon   this  subject.     I   have  been 
unable  to  find  any  authority  in  any  of  our  books 
for  the  suggestion  that  the  validity  of  a  bve-law 
can  be  established  in  any  other  way  than  by  the 
judgment  in  a  court  of  law  as  to  its  meaning 
according  to  the  ordinary  rules  of  construction. 
In  my  judgment  this  bye-law  should  be  amended. 
It  came  into  operation  on  the  19th  May  1897,  and 
the  offence  with  which  it  deals  is  therefore  of 
very  recent  creation.    As  it  stands,  any  constable 
may  prohibit  any  singing  on  any  highway  within 
fifty  yards  of  a  dweUing-house  in  any  parts  of 
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the  oonnt^  of  Keht,  except  snch  as  are  within  a 
mmucipai  borough.     It  has  been  suggested  that 
the  real  intent  of  the    council  was   to  prevent 
noisy  demonstrations  which  would  be  oifensiye  to 
resioents  within  their  jurisdiction.  If  this  were  so, 
it  becomes  difficult  to  understand  why  this  intention 
was  not  stated  in  plain  terms,  and  why  the  language 
should  be  so  wide  of  the  mark.    It  seems  to  me  to 
be  of  special  importance,  where  the  aid  of  con- 
stables IS  invoked  to  maintain  order,    that  the 
duties  of  the  police  on  the  one  hand  and  the 
obiigations  of  the  public  on  the  other  should  be 
stated  with   reasonable    clearness.      Laxity    in 
the  preparation  of  local  enactments  is  not  to  be 
encouraged.    I  regret  to  be  unable  to  concur  in 
the  view  of  the  majority  of  my  colleagues.    Their 
judgment  appears  to  me  to  conflict  with  the  recent 
decisions  r^erred  to  in  the  course  of  the  discus- 
sion, and  with  the  views  expressed  by  Sir  Henry 
Hawkins,  the  late  Mr.  Justice  Gave,  the  present 
Master  of  the  Bolls,  and  the  late  Lord  Justice 
Kay.    In  the  case  of  AUy  v.  Farrell  (74  L.  T. 
Bep.  492 ;  (18d6)  1  Q.  B.  636)  a  bye-law  which 
gave  a  policeman  an  unqualified  ri^ht  to  require 
a  vendor  of  coal  in  small  quantitiee  to  weigh 
the  coal  in  the  policeman's  presence  was  h^d 
to   be   unreasonable   and    invalid,  because   the 
power  might  be  exercised   oppressively.     This 
principle  seems  to  me  applicable  in  the  present 
case.    The  decision  in  AUy  v.  FarreU  has  the 
high  authority  of  the  Lord  Chief  Justice  and  Mr. 
Justice  Wrignt.    The  judgments  of  the  majority 
of  the  judges  by  whom  this  case  is  decided  will  no 
doubt  be  entitled  to  great  respect  from  those  who 
may   have  similar  cases  to  deal  with;   but  the 
decision  will  not  be  binding  on  any  other  divi- 
sional court,  and  in  the  present  state  of  the  law 
there  seems  to  be  no  mode  of  finally  settling  the 
difference  of  judicial  opinion  that  may  arise  in 
cases  like  the  present.     A  change  of  procedure 
would  seem  to  be  necessary  which  would  permit 
an  appeal  in  the  ordinair  way.    I  am  of  opinion 
that  this  conviction  should  be  quashed. 

Wbiqht,  Dablinq,  and  Ghankbll,  JJ.  con- 
curred  in   the   judgment    of   the    Lord    Chief 

•^^^^^*  ConvicHoH  affirmed. 

Solicitors  for  the  appellant,  SehuUz  and  Son, 
for  A,  J.  EUia,  Maidstone. 

Solicitors  for  the  respondent,  Kingsford, 
Dorman,  and  Co.,  for  Hoar,  Hovolett,  and  Tatham, 
Maidstone. 


Saturday,  April  30. 

(Before  Lord  Russell,  C.J.,  Day,  Wills, 
Gbaktham,  Wbiqht,  Kennedy,  and  Chan- 
NELL,  JJ.) 

BoPBR  (app.)  V.  Knott  (resp.)    (a) 

Criminal  law — Wilful  damage  to  property — Act, 
wilful  hut  not  malicious — Adding  water  to  milk 
to  increase  hulk — Fraudulent  motive — "  Wilful 
or  malicious  "  damage — Malidoue  Dam^age  Act 
1861  (24  A  25  Vict  c.  97),  «.  52. 

A  person  commits  wilful  dam^iae  to  property, 
vnthin  the  meaning  of  sect,  52  of  the  maUcious 
Damage  Act  1861,  if  he  does  an  act  which  in 
point  of  fact  causes  damage  to  the  property 
either  intending  to  cause  damage,  or  knowing 

(a)  Reported  by  W.  W.  Obr,  Eaq.,  BexrlBter-At-Law. 


that  the  act  wiU  cause  damage  to  the  property ; 
and  it  is  immaterial  whether  or  nd  tuefcoet 
causes  damage  or  loss  to  the  owner  of  ^ 
property,  and  whether  or  not  there  was  0% 
intention  to  injure  euch  owner, 

A  milk-carrier  in  the  employment  of  a  nttCk- 
salesman,  poured  a  quantity  of  water  into  tke 
milk  which  he  had  received  for  delivery  to  hu 
master's  customers,  wherehy  the  milk  mu 
damaged  and  sooHed,  with  a  consequent  loss  to 
the  owner,  ana  he  did  so  with  ihefraudtdent 
object  of  increasing  the  quantity  of  ihe  mUk  sctd 
and  putting  the  surplus  money  in  his  own 
pocket ;  hut  othervnse  ne  had  no  malice  toitardt 
or  intention  to  injure  his  master,  the  owner  of 
the  milk. 

Held,  that  the  milk'Carrier  w<u  guilty  of  (ke 
offence  of  committing  wilful  damage  to  properttf 
within  sect,  52  of  the  Malicious  Damage  Ad 
1861. 

Hall  V,  Richardson  (54  /.  P.  345)  disapproved. 

Case  stated  hy  Mr.  D'Eyncourt,  metropolitan 
police  magistrate  at  the  North  London  Police- 
court. 

A  charge  was  preferred  hy  the  appeUaat 
against  the  responaent  that  the  respond^t  did 
wilfully  commit  damage,  injury,  or  spoil  to  four 
gallons  of  milk,  the  property  of  the  appellant, 
contrary  to  the  provisions  of  sect.  52  of  the 
Malicious  Damage  Act  1861  (24  <fe  25  Yict  c.  97) ; 
and  at  the  hearing  the  following  facts  were 
proved : 

The  appeUant  was  a  milk-salesman  carrying  on 
business  at  Homsey,  and  the  respondent,  who 
was  a  milk-carrier  in  his  employment,  was  in  the 
habit  of  coming  to  the  place  of  business  ererj 
morning  to  fetch  milk  which  he  subsequently 
sold  to  the  appellant's  customers. 

On  the  morning  of  the  11th  Jan.  18d8  the 
respondent  was  seen  at  5.25  a  m.,  by  the  appellant 
and  a  police  constable  who  were  watching  aim,  to 
conceal  a  three-pint  can  full  of  water  in  a  garden 
of  a  house  near  the  premises. 

The  respondent  was  then  seen  to  fetch  four 
gallons  of  milk  in  a  barrow  from  the  appellants 
premises  (which  in  the  ordinary  course  would  be 
sold  and  delivered  by  him  to  the  appellant's 
customers)  and  bring  it  opposite  to  the  garden, 
and  then  was  seen  to  pour  the  three  pints  en  water 
out  of  the  can  into  the  milk. 

The  respondent  had  been  seen  on  a  previous 
morning  going  into  the  same  garden,  and  was 
being  watched  on  account  of  complaints  from  the 
customers  of  the  appellant. 

The  respondent  was  immediately  taken  into 
custody,  the  appellant  saying  to  him,  "Ton 
villain,  what  do  you  mean  P  *'  and  the  respondent 
thereupon  said,  *'  1  am  very  sorry,  I  hope  you  will 
foigive  me." 

The  respondent  stated  that  he  had  on  prerioos 
occasions  been  obliged  to  make  good  to  his 
master  in  money  the  value  of  milE  that  he  had 
lost,  but  there  was  no  evidence  of  this,  and  it  was 
contradicted  by  the  appellant. 

The  appellant,  in  giving  evidence,  said  that  he 
was  in  tine  habit  of  allowing  each  of  the  milk- 
carriers  in  his  employment  (including  the 
respondent)  two  quarts  of  mUk  a  day  to  cover  any 
loss  that  might  arise  from  anndental  spilling  <» 
the  milk  they  took  out^  or  from  the  same  beuur 
stolen  from  the  customers'  door,  and  also  stated 


MAGISTRATES'  CASES, 


543 


Q.B.  DiT.] 


RoPBB  (app.)  V.  Knott  (reap.). 


[Q.B.  Div. 


that  he  would  haye  allowed  aereater  quantity  had 
the  milk-carrier  complained  that  he  had  lost  more 
than  the  two  quarts. 

The  respondent  had  not  served  any  customers 
on  the  morning  of  the  11th  Jan.  before  he  was 
taken  into  custody. 

The  whole  of  the  milk  after  it  had  been  so 
watered  was  in  fact  damaged  and  spoiled  and  was 
thrown  away,  and  the  loss  therein  caused 
amounted  in  value  to  the  sum  of  lOs.  Sd. 

On  behalf  of  the  respondent  it  was  contended 
that,  in  view  of  the  decision  in  HaU  v.  Richardson 
(54  J.  P.  345),  the  respondent  could  not  under  the 
above  circumstances  be  convicted  of  the  offence 
charged. 

On  behalf  of  the  appellant  it  was  contended 
that  the  decision  in  HaU  v.  Bichardson  {ubi  stip.), 
only  applied  to  a  case  where  the  milk  had  been 
spilt  accidentally. 

The  magistrate  was  of  opinion  that  the 
respondent  acted  in  a  fraudulent  way,  and  that 
his  object  io  adding  water  was  to  increase  the 
bulk  and  to  put  the  money  into  his  own  pocket  by 
selling  and  not  accounting  for  the  surplus,  but 
there  was  no  malice  towards  or  inteoition  to 
injure  the  appellant,  the  owner  of  the  milk.  He 
was  doubtful  whether  the  section  was  intended  to 
apply  to  such  injury  or  damage  at  all,  but  even 
if  that  were  so,  he  felt  himself  bound  by  the 
decision  in  HaU  v.  Biekardson  {ubi  «up.),  and 
accordingly  dismissed  the  charge. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  above  facts,  the  respondent 
ooold  legally  be  convicted  of  iJie  said  offence. 

Sect.  52  of  the  Malicious  Damage  Act  1861  (24 
k  25  Yict.  97)  provides  : 

Wh08O6T6r  shall  wilfully  or  malioioaaly  oommit  any 
damage,  injury,  or  spoil  to  or  upon  any  real  or  personal 
property  whatBoever,  either  of  a  public  or  private 
nature,  for  which  no  punishment  ia  hereinbefore 
provided,  shall,  on  conviction  thereof  before  a  justice  of 
the  peace,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  honae  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour,  for  any  term  not  exceeding  two 
montha,  or  dae  shall  forfeit  and  pay  such  sum  of  money 
not  exceeding  five  pounds  as  to  tiie  justice  shall  seem 
mast,  and  also  such  further  sum  of  money  aa  ahall 
appear  to  the  justice  to  be  a  reasonable  compensation 
for  the  damage,  injury,  or  spoil  so  committed,  not 
exceeding  the  sum  of  five  pounds ;  which  last-mentd<^ed 
•am  of  money  ahall,  in  the  case  of  private  property,  be 
paid  to  the  party  aggrieved ;  and  in  the  case  of  property 
of  a  public  nature.  .  .  .  the  money  ahall  be  applied 
in  the  aame  ^manner  aa  every  penalty  imposed  by  a 
jnstioe  of  the  peace  under  this  Act. 

H.  Avory  for  the  appellant. — The  magistrate 
considered  that  he  was  bound  to  dismiss  the 
charge  on  the  authority  of 

HdU  V.  Richardson,  54  J.  P.  345. 

In  that  case,  decided  in  1889,  Lord  Coleridge, 
C  J.  and  Matbew,  J.  held  that,  where  a  servant 
had  accidentally  spilled  some  of  his  master's  milk 
and,  to  conceal  tne  loss,  had  filled  in  water  to 
make  up  the  proper  quantity  and  had  then  sold 
the  dilated  milk  to  customers,  the  sei'vant  had 
not  committed  the  offence  of  "  wilf  uUy  or 
maliciously"  damaging  property  within  the 
meaning  of  sect.  52  of  this  Act.  The  reason  of 
that  decision  seems  to  have  been  that  the  servant 
had  no  anitMU  against  anybody,  and  no  guilty 
mind  or  intention  to  injure  anylSody  or  anything. 


In  the  present  case  the  respondent  ought  to  have 
been  convicted,  as  all  the  conditions  were  fulfilled 
to  bring  the  case  within  the  secti*  n.  The  milk 
was  undoubtedly  property  within  the  section ;  it 
was  damaged,  as  the  magistrate  has  found  as  a 
fact  in  express  terms ;  and  in  the  third  place,  the 
damage  was  wilful  damage  within  the  meaning  of 
this  section.  The  finding  that  the  respondent  did 
this  act  with  the  intent  to  defraud  does  not 
prevent  his  being  convicted  for  wilful  damaf^. 
He  cannot  set  up  in  his  defence  that  in  addition 
to  damaging  the  milk  he  also  intended  to  commit 
a  fraud,  or  some  other  offence ;  and  the  intention 
to  commit  another  offence  would  not  prevent  his 
being  convicted  under  this  section.  The  section 
deals  with  **  wilful  or  malicious "  damage ;  so 
that,  if  the  act  be  wilful,  that  is,  wilful  in  the 
sense  of  being  done  knowingly  or  intentionally » 
then  it  comes  within  the  section,  although  it  is 
not  malicious.  In  HdU  v.  Richardson  (im*  sv^.) 
there  was  a  direct  finding  that  the  master  was 
not  damaged  by  the  act  oi  his  servant,  and  there 
was  no  finding  that  the  milk  was  damaged.  Here 
there  is  a  direct  finding  not  only  that  the  milk 
was  damaged  and  spoiled,  but  tnat  the  master 
was  injui^  by  the  damage.  On  the  facts, 
therefore,  this  is  a  much  stronger  case  against  the 
respondent  than  was  the  case  in  HaU  v.  Richa/rd- 
son  (vM  sup.).  In  Reg.  v.  Pembleton  (30  L.  T. 
Bep.  405;  li.  Bep.  2  0.  G.  B.  119),  the  prisoner 
threw  a  stone  intending  to  strike  another  person, 
but  the  stone  broke  a  window  and  did  oamage 
exceeding  51.  in  value,  though  the  prisoner  did 
not  intend  to  break  the  window,  and  the  court 
there  held  that,  as  the  juiy  had  negatived  the 
existence  of  malice,  the  prisoner  could  not  be 
convicted  under  sect  51.  That  was  a  decision, 
not  under  sect.  52,  but  under  sect.  51,  which 
makes  it  an  indictable  misdemeanour  to 
"unlawfully  and  maliciously"  commit  any 
damage  to  property  exceeding  5Z.  Under  that 
section  it  vras  necessary  to  prove  malice,  which  it 
is  not  necessary  to  prove  under  sect.  52. 
Hamilton  v.  Bone  (52  J.  P.  726)  was  under 
sect.  52,  and  there  it  was  held  that  a  person  was 

Sroperly  convicted  under  the  section  for  wilful 
amage,  where  he  had  cut  off  the  blossoms  of  a 
chesnut  tree  belonging  to  another  person,  the 
reason  he  gave  for  so  doing  being  that  boys 
threw  stones  at  the  blossoms  whi(m  broke  hid 
windows.  This  very  section  contemplates  that 
many  trespasses  come  within  the  section,  as  at 
the  end  of  the  section  there  is  an  express  proviso 
excepting  and  taking  out  of  the  section  some 
cases  of  trespass  where  it  would  be  a  hardship  to 
convict.  The  only  question  asked  by  the  magis- 
trate is  whether  there  was  evidence  upon  which 
he  could  properly  convict  under  the  section,  and 
I  submit  that  there  was  such  evidence. 

The  respondent  did  not  appear. 

Lord  BxJSSBLL,  C.J. — In  this  case  we  have  to 
^ve  judgment  on  a  case  stated  by  the  learned 
magistrate,  and  we  have  to  say  whether  upon  the 
facts  set  out  in  the  case  the  person  charged  could 
or  could  not  have  been  convicted  of  the  offence 
charged  against  him.  I  desire  to  say  at  the 
outset  that  it  was  quite  natural  for  the  magistrate 
to  hesitate  to  convict  the  respondent  in  view  of 
the  decision  of  Lord  Ooleridge,  G.J.  and  Mathew, 
J.  in  HaU  t.  Richardson  (ubi  sup.).  The  charge 
in  this  case  vras  for  wilful  damage  or  injury  to 
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milk  nnder  sect.  52  of  the  Malicious  Damage  Act 
1861;  and  the  facts  shortly  stated  were  these. 
The  complainant  was  a  milk  salesman,  and  the 
respondent  was  a  milk  carrier  in  his  employment. 
On  the  particular  morning  in  question  the 
respondent  was  seen  to  ponr  some  three  pints  of 
water  oat  of  a  can  which  he  had  secreted,  into  the 
milk  which  was  the  property  of  the  complainant, 
and  which  it  was  the  respondent's  duty  to  deliver 
to  the  customers  of  the  complainant.  The 
magistrate  found  that  he  cUd  this,  and  that  he 
did  it  with  the  object  of  increasing  the  bulk  of 
the  milk  that  so  he  might  sell  more  milk  and  put 
the  money  into  his  own  pocket  by  selling  and  not 
accounting  for  the  surplus  milk.  The  result  as 
found  by  the  magistrate  of  addine  the  water  to 
the  milk  was  that  the  mUk  was  damaged  and 
spoiled  and  had  to  be  thrown  away,  with  the  loss 
to  the  master  of  some  lOs.  Sd.  The  magistrate 
also  found  that  the  respondent  in  doing  what  he 
did,  had  no  malice  towards,  or  intention  to  i^^u^ 
the  complainant,  the  owner  of  the  milk.  Then 
finally,  uie  Question  that  is  put  to  us  is  whether 
upon  those  facte  the  respondent  could  legally  be 
convicted  of  the  offence.  To  answer  that  we 
must  turn  to  the  stetute.  The  statute  contains  a 
number  of  provisions  in  various  sections  dealing 
with  damage  to  property.  Then  we  come  to 
secto.  51  and  52,  which  deal  with  injuries  not 
before  provided  for  in  the  Act.  Sect.  51  deals 
with  persons  committing  maUdous  injuries  not 
before  provided  for,  exce^ing  the  amount  of  5Z., 
when  such  injuries  are  committed  *'  imlawfullT 
and  maliciously."  Then  sect.  52  deals  with 
persons  committing  damage  not  previously 
provided  for,  where  a  compensation  not  exceeding 
5Z.  can  be  awarded,  and  the  section  differs  in  its 
introductory  words  from  the  words  of  all  the 
other  sections.  In  sect.  52  the  words  are 
"  wilf uUy  or  maliciously,*'  whereas  sect.  51  follows 
all  the  previous  sections  in  using  the  words 
*'  unlawfully  and  maliciously."  S^t.  52  enacte  : 
"  Whosoever  shall  wilfully  or  maliciously  commit 
any  damage,  injui<y,  or  spoil  to  or  upon  any  real 
or  personal  property  whatsoever,"  shall  be  liable, 
ana  then  there  is  the  proviso  that,  "Nothing 
herein  conteined  shall  extemd  to  any  case  where 
the  party  acted  under  a  fair  ana  reasonable 
supposition  that  he  had  a  right  to  do  the  act 
complained  of,  nor  to  any  trespass,  not  being 
wilful  and  malicious,  committed  in  hunting, 
fishing,  or  in  the  pursuit  of  game,  but  that  every 
such  trespass  shall  be  punishable  in  the  same 
manner  as  if  this  Act  had  not  passed."  It  is 
very  clear,  therefore,  that  the  Legislature  intended 
to  draw  in  this  section  a  distinction  between  aote 
which  are  wilful  and  malicious  and  acte  which 
may  be  wilful  but  not  malicious.  The  first 
question  we  have  to  consider  is  whether  this  was 
*'  injuiy,  damage,  or  spoil  to  or  upon  any  real  or 
personal  property  whatsoever  "  within  the  mean- 
ing of  the  section.  That  is  answered  very  clearly 
by  the  magistrate,  who  says  in  his  findmg,  that 
'*  the  whole  of  the  milk,  after  it  had  Men  so 
watered,  was  in  fact  damaged  and  spoiled  and 
was  thrown  away."  We  have,  therefore,  the  fact 
that  the  property  was  damaged.  The  xnilk  then 
being  damaged,  the  next  question  is  whether  it 
was  wilfully  damaged.  There  seems  to  be  no 
doubt  that  it  was.  It  was  so  as  a  matter  of  fact. 
It  was  done  by  the  respondent  deliberately  and 
with  the  intention  of  doing  it,  and  it  was  done 


with  the  fraudulent  motive  of  gaining  an 
advantage  for  himself,  in  other  words,  the 
respondoit  did  it  wilfully.  In  construing  this 
statute  a  man  must  be  taken  to  do  a  thing 
wilfully,  if  he  does  it  either  intending  to  cause 
damage,  or  knowing  that  the  act  he  is  committing 
will  cause  damage  to  the  property  on  which  it  is 
committed.  Having  regara  to  the  above 
considerations  I  have  no  doubt  that  this  was  a 
case  of  wilful  damage  to  property  within  the 
meaning  of  this  section — sect.  52.  Now  I  tuni 
to  the  case  of  HM  v.  RieluMrdson  {ufn  sup.) ;  and 
the  first  observation  that  occurs  to  me  with 
regard  to  it  is,  that  it  was  a  very  natural  thing 
for  the  magbtrate  in  that  case  to  be  slow  to 
convict  the  defendant.  There  was  in  that  case 
no  intention  to  defraud  the  owner  of  the  milk ; 
the  water  was  merely  added  to  make  up  the 
quantity  of  the  milk  that  had  been  spilled  hy 
accident,  and  the  master  lost  nothing  by  the 
thinff  done.  It  might  perhaps  have  been  better 
for  uie  court  in  that  case  to  have  left  the  matter 
where  the  magistrate  did,  and  have  simply 
declined  to  interfere  with  his  decision.  The 
court,  however,  thought  proper  to  give  a 
judgment  in  the  case,  and  it  is  therefore  our  duty 
to  consider  that  decision.  I  may  say  that  the 
facts  in  that  case  are  clearly  distinguishable  in 
many  respecte  from  the  facte  in  the  present  case ; 
but  still  I  think  we  must  deal  with  the  principle 
there  laid  down.  HaU  v.  BiehardBon  (ubi  rap.), 
was  undoubtedly  a  case  in  which  damage  was  in 
fact  done  to  the  milk,  and  was  done  wilfally. 
Then  was  that  case  rightly  decided?  I  am 
bound  to  say  that  in  my  opinion  it  was  not 
rightly  decided,  and  I  think  so  for  these  reasons : 
In  the  first  place,  the  cardinal  error  in  that  case 
— ^if  I  may  say  so,  with  the  greatest  deference  to 
the  very  teamed  judges  who  decided  it— was  that 
there  was  a  confusion  between  damaffe  te  the 
thing  itself  and  the  consequent  loss  to  the  owner 
of  zne  thing.  In  my  opinion  there  is  wilful 
damage  to  property  withm  the  meaning  of  this 
section  if  in  point  of  fact  there  is  wilful  damage 
to  the  thing  although  such  damage  does  not 
cause  loss  to  the  owner.  That  seems  to  me  to  he 
the  first  point  in  that  judgment  to  which 
objection  may  be  taken.  In  the  second  place,  I 
think  that  the  stetement  in  the  judgment  of 
Lord  Coleridge,  C.J.  that  there  was  no  intention 
on  the  part  of  the  accused  to  damage  or  injure 
anybody,  least  of  all  his  master,  is  immaterial  in 
considering  this  section.  It  seems  to  me  that  he 
was  wrong  in  thinking  that  to  bring  a  case  within 
the  section  there  must  be  loss  to  some  one,  or  an 
intention  to  injure  some  one.  It  is  sufficient  if 
wilful  damage  has  been  done  to  property.  If  the 
wording  of  tne  section  had  been  the  same  as  that 
of  the  other  sections,  namely,  unlawful  or  wilful 
"  and  malicious,"  then  no  doubt  the  case  might 
have  been  different  and  an  intention  to  injure 
might  have  been  material.  Lastly,  the  remarks 
of  Liord  Coleridge,  C.J.,  as  to  the  provisions  in 
the  section  enabling  the  magistrate  to  order 
reasonable  compensation  to  be  made  in  proper 
oases  for  any  damage  done  to  property  in  ilea  of 
other  punishment,  would  seem  to  show  that  he 
thought  that  this  section  only  applied  in  cases 
where  such  compensation  was  needed.  These 
three  pointe  all  run  into  each  other  and  spring 
from  what  I  have  pointed  out  as  the  chief  error 
of  the  judgment    On  these  grounds  I  think  that 
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the  decision  in  HaU  t.  Biehardaon  {ubi  sup.) 
cannot  be  supported,  and  I  think  therefore,  that 
in  this  oase  trie  wptial  ought  to  be  allowed  and 
the  case  remitted  to  the  magistrate  to  convict  the 
respondent. 

Day,  J. — I  concnr. 

Wills,  J. — ^I  am  entirely  of  the  same  opinion. 
In  the  considered  judgment  of  Smith,  L.J. 
and  myself  in  the  oase  of  Gardner  t.  IfaiM- 
hridge  (1887)  (57  L.  T.  Rep.  265 ;  19  Q.  B.  Diy. 
217),  we  said :"  It  is  to  be  notiocyd  that  in  this 
52nd  section  the  words  are  not  'wilfully  and 
maliciously'  but  'wilfully  or  maliciously,'  and 
it  is  said  that  an  offenoe  is  created  by  this 
section  if  a  person  wilfully  oommits  the  act  even 
thoagh  he  has  no  malice,  or,  in  other  words,  if  he 
does  the  act  complained  of  intentionally  and  on 
pnipoee.  To  this  proposition  we  assent."  In  my 
judgment  the  Lora  Gnief  Justice  has  laid  it  do?m 
with  perfect  oorrectness  that  what  is  contem- 
plated by  this  section  of  the  Act  is  the  wilful 
doing  of  an  act  which  in  fact  does  damage.  If 
the  person  doing  the  act  did  not  know  that  any 
damage  would  be  the  consequence  of  his  act^  then 
it  seems  to  me  that  the  case  would  not  be  within 
the  section.  With  that  exception  I  think  the 
above  proposition  as  laid  down  in  Gardner  ▼. 
Manskridge  {ubi  eup,)  is  correct. 

Grantham,  J. — ^I  am  of  the  same  opinion. 
It  may  be  said  that  this  Act  was  intended  to  deal 
with  cases  of  a  different  character  from  the 
present ;  but,  looking  at  the  sections  of  the  Act 
carefully,  it  was  evidently  intended  by  the 
Legislature  to  sweep  ihto  this  section — seet.  52 — 
a  number  of  smaller  offences  not  specifically  dealt 
with  in  the  other  sections.  If  that  be  not  so,  the 
-ehan^  in  the  wording  of  sect.  52  from  the 
wordmg  of  the  other  sections  is  ineimlicable. 
Seel  51  uses  the  words  "unlawfully  and 
maliciously;"  then  when  we  come  to  sect.  52, 
instead  of  the  word  "tmlawfully"  the  word 
"wilfully"  is  used,  and  instead  of  the  word 
""and"  the  word  "or"  is  used;  so  that  instead 
of  the  words  "unlawfully  and  maliciously"  in 
sect  51,  we  have  in  sect.  52  the  words  "  wilfully 
or  maliciously."  In  dealing  with  this  case  three 
questions  may  be  asked.  First,  is  the  milk 
**  property  "  within  the  meaning  of  this  section  P 
and  the  answer  to  that  must  be  that  milk  is 
undoubtedly  property.  Secondly,  has  the  milk 
been  damaged?  The  magistrate  has  expressly 
fomd  that  it  has  been  damaged.  Thirdly,  has  it 
been  damaged  wilfully  P  It  seems  to  me  that  it 
has  been  damaged   wilfully.     All    these   three 

auestions  being  answered  in  the  affirmative  all 
iie  conditions  are  fulfilled  to  brin^  the  case 
within  sect.  52.  If  that  be  so,  it  becomes 
necessary  for  us  to  consider  the  case  of  HaU  v. 
Ri€hardson  {tibi  euj^X  We  cannot  reconcile  our 
present  decision  witn  the  decision  in  that  case, 
and  I  think  that  that  case  was  not  properly 
decided.  I  think  therefore,  that  the  defendant 
in  this  case  should  have  been  convicted. 

Wright,  J. — I  am  of  the  same  opinion. 

KsvNBBT,  J. — ^I  am  of  the  same  opinion.  It 
appeared  to  me  and  still  appears  to  me  to  be 
impossiUe  to  distinguish  the  essential  facts  of 
this  case  from  those  in  HaU  v.  Richardson  {ubi 
tup.).  That  case  has  been  dealt  with  by  my  Lord 
in  a  way  with  which  I  entirely  agree. 

Mag.  Gas.— Vol.  XVIII. 


Channbll,  J. — I  am  of  the  same  opinion. 

Case  remitted  to  the  magistrate  to  convict. 

Solictors  for  the  appellant,  0.  V,  Young  and 
Windsor. 


Thursday,  May  19, 1898. 
(Before  Wills  and  Kenkbdy,  JJ.) 

The  Mayor,  &c.,  of  Mansfield  (apps.)  v, 
Buttbrworth  (resp.).  (a) 

Public  health — Besoluiion  by  sanitary  authority 
to  do  works — Objections — '*In^Mc%ent  or  u/n- 
reasonable  *' — Private  Street  Works  Act  1892 
(55  <fe  56  Vict.  c.  57),  ss.  6,  7,  8. 

By  the  PrivaU  Street  Works  Act  1892,  s.  4: 
During  the  said  m^onth  any  owner  of  any  pre- 
mises shown  in  a  provisional  apportionment  as 
liable  to  be  charged  ivith  any  part  of  the 
ewpenses  of  executing  the  works  may,  by  written 
notice  served  on  the  urban  authority,  object  to 
the  proposcds  of  the  urban  authority  on  any  of 
the  following  grounds,  that  is  to  say  .  .  . 
(d)  that  the  proposed  works  are  insujficient  or 
unreasonable,  and  that  the  estim>ated  expenses 
are  excessive ;  and  by  sect.  8  the  sanitary  autho- 
rity have  power  to  have  any  objections  Keard  by 
a  cowt  of  summary  jurisdiction. 

Held,  that  the  court  of  summxiry  jurisdiction  has 
only  power  to  quash  the  resolution  by  the 
sanitary  authority  on  the  grounds  of  insufi- 
ciency  and  unreasonaibleness,  if  the  proposed 
scheme  is  found  to  be  ifisufficient  to  carry  out 
the  purpose  supposed  to  be  effected  by  the  works, 
or  if  it,  taken  as  a  whole,  is  tmreasoTuibh  to  be 
done. 

The  section  does  not  mean  insufficient  or  unreason- 
able hamng  regard  to  some  Tnatter  which  might 
make  a  better  scheme  for  the  neighbourhood  in 
general. 

This  was  a  case  stated  under  the  provisions  of 
the  Private  Street  Works  Act  1892  (55  &  56 
Yict.  c.  57)  and  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Yict.  c.  49)  by  five  of  Her  Majesty's 
justices  of  the  peace  of  the  county  of  Notting- 
ham sitting  as  a  court  of  summary  jurisdiction 
in  and  for  the  Mansfield  Petty  Sessional 
Division  of  the  county,  upon  the  application  of 
the  appellants,  who  were  dissatisfied  with  their 
determination  in  point  of  law  upon  the  hearing  on 
the  17th  Jan.  1898  of  the  matter  of  certain 
objections  made  by  the  respondent  under  sect.  7 
of  the  Private  Street  Work  Act  1892  to  certain 
proposals  of  the  appellants  with  reference  to  a 
street  called  "  Quarry-lane,"  situate  within  the 
borough  of  Mansfield  and  the  Mansfield  Petty 
Sessional  Division. 

Upon  the  hearing  of  the  matter  of  the  objec- 
tions the  following  facts  were  either  admitted  or 
proved  in  evidence  before  the  court : 

The  appellants  were  the  mayor,  aldermen,  and 
burgesses  of  the  municipal  borough  of  Mansfield, 
and  are  the  urban  sanitary  authority  under  the 
Public  Health  Acts  for  the  borough.  The 
respondent  was  the  agent  for  and  on  behalf  of  the 
trustees  of  a  charity  called  **  Bellamvs  Charity," 
who  are  the  owners  of  a  piece  of  land  in  the 
borough  having  a  frontage  adjoining  and 
abuttmg  upon  Quarry-lane  for  a  length  or  extent 
of  about  200  yards. 

(a)  Reported  by  W.  ob  B.  Herbert,  Esq.,  Barrister-At-lAw- 
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The  Priyate  Street  Works  Act  1892  was  dtdy 
adopted  by  the  appellant  urban  authority,  and 
came  into  force  in  and  applied  to  the  urban 
sanitary  district  of  the  borough  of  Mansfield  on 
the  25th  March  1894. 

In  Oct.  1896  the  appellants  resolved,  under  and 
in  pursuance  of  sect,  o,  sub-sect.  1,  of  the  Private 
Stn^et  Works  Act  1892,  to  do  private  street  works, 
namely,  to  sewer,  level,  pave,  metal,  flag,  channel, 
and  make  good,  and  to  provide  proper  means  for 
lighting  part  of  Quarry-lane,  whicn  is  a  street 
within  the  meaning  of  sect.  5  of  the  Act  and  the 
Public  Health  Acts.  A  specification  of  such 
works,  with  plans  and  sections,  and  an  estimate 
of  the  probaole  expenses  of  the  works,  and  a  pro- 
visional apportionment  of  the  estimated  expenses 
among  the  premises  liable  to  be  charged  there- 
with, was  prepared  by  the  appellants'  surveyor, 
and  submitted  to  the  appellants,  who  by  resolution 
approved  the  same ;  ana  such  resolution  was  pub- 
lished, and  copies  thereof  were  served  on  the 
owners  of  the  premises  liable  to  be  charged,  and 
the  approved  specification,  plans  and  sections, 
estimate  and  provisional  apportionment,  were 
kept  and  deposited  at  the  appellants'  offices  open 
to  inspection  in  the  manner  prescribed  by,  ana  in 
all  respects  so  as  to  comply  with,  tbe  provisions 
of  sect.  6  of  the  Act. 

Within  one  month  from  the  first  publication  of 
the  resolution,  the  respondent,  under  and  in  pur- 
suance of  sect.  7  of  the  Act,  by  written  notice 
dated  the  5th  June  1897,  and  duly  served  on  the 
appellant  urban  authority,  objected  to  the  pro- 
posals of  the  authority  on  the  gpx>unds  contained 
m  sect.  7  (d)  of  the  Act,  which  are  "  that  the  pro- 
posed works  are  insufficient  or  unreasonable,  or 
that  the  estimated  expenses  are  excessive." 

The  appeUants  duly  complied  with  the  provi- 
sions  of  sect  8  of  the  Act,  in  order  to  have  the 
objections  heard  and  determined  by  a  court  of 
summary  jurisdiction;  and  the  matter  of  the 
objections  came  on  to  be  heard  before  the 
iustices  sitting  as  such  court  of  summary  juris- 
diction. 

The  proposed  works  were  intended  to  be  done 
over  a  i>art  of  the  street  about  677  yards  in  length. 
For  several  years  past  there  has  been  considerable 
traffic,  both  vehicular  and  foot,  over  and  along 
such  part  of  the  street,  and  such  traffic  has 
increased  during  the  past  twelve  months,  and  is 
increasing,  in  consequence  of  the  erection  (which 
is  still  in  progress)  of  a  street  of  houses  on  land 
abutting  on  and  adjoining  Quany-lane,  but  at  a 
farther  distance  from  Mansfield  than  the  land 
belonging  to  the  trustees.  Yehicular  traffic 
between  the  new  street  of  houses  and  Mansfield 
passes  through  Quarry-lane  and  over  the  portion 
thereof  on  which  it  is  proposed  to  execute  the 
works  above  referred  to.  There  is  no  made  railway 
or  footpath,  and  no  foundation  to  the  road,  which  is 
uneven,  with  very  deep  ruts ;  but  there  is  a  foot- 
path irregularly  demarcated  by  rough  stones. 
There  are  no  sewers  to  carry  off  the  sewage  of  the 
houses  erected  and  in  course  of  erection  in  the  new 
street,  or  of  the  houses  adjoining  Quarry-lane,  and 
there  is  no  provision  for  lighting  it.  In  wet  weather 
Quarry-lane  is  almost  impassable,  and  it  is  fre- 
quently in  a  foundrous  condition,  and  dangerous 
to  persons  using  it  either  by  night  or  by  day  with 
horses  and  carts  or  on  foot.  The  averaoe  width  of 
the  street  during  the  677  yards  is  about  16  feet  and 
for  several  yards  opposite  the  respondent's  land  the 


width  is  about  12  feet  (inclusive  of  the  zoui^h  foot- 
wapr  referred  to,  which  is  3  feet  in  width).  At  otiier 
pomts  in  the  street  where  the  respondent's  land 
does  not  adjoin  Quany-lane  its  width  is  from 
U  feet  6  inches  to  16  feet 

It  was  admitted  that  the  estimated  expenssB 
stated  in  the  provisional  apportionment  were  not 
excessive. 

In  support  of  the  objections  counsel  for  the 
respondent  contended  that  inasmuch  as  it  was  not 
part  of  the  plan  of  the  appellants'  proposed 
works  that  Quarry-lane  shoula  be  widened  oppo- 
site any  part  of  the  land  of  the  trustees,  but  that 
the  worKB  should  be  executed  whilst  retaining 
Quarry-lane  at  its  present  width  such  proposed 
works  would  be  insufficient  and  unreasonable 
in  re^^ard  to  the  requirements  of  vehicular  traffic 
as  existing  at  the  present  time  as  well  as  the  pro- 
bable requirements  of  such  traffic  in  future,  and 
that  the  insufficiency  and  unreasonableness  meant 
by  the  statute  had  reference  to  the  probable 
requirements  of  future  vehicular  traffic  as  well  as 
in  addition  to  the  requirements  of  present  vehi- 
cular traffic. 

Counsel  for  the  appeUants  contended  that  ire 
could  not  find  that  the  proposed  works  were 
insufficient  and  unreasonable  within  the  meaning 
of  sect.  7  of  the  Act  on  the  ground  only  that  we 
considered  the  street  ought  to  be  widened  before 
any  works  were  done  and  that  the  insufficiencj 
and  unreasonableness  meant  by  the  statute  most 
be  in  respect  of  the  nature  and  character  of  the 
proposed  works  having  regard  to  the  present 
condition  of  the  street  and  the  traffic  over  it 

The  justices  were  of  opinion  that  the  proposed 
works  were  insufficient  and  unreasonable  on  the 
ffround  that  the  existing  width  of  the  highway  (that 
IS  to  say  nine  feet  roadway  and  three  feet  footway) 
at  the  point  before  mentioned  was  insufficient  for  a 
highvray,  and  that  such  works  or  any  part  thereof 
ought  not  to  be  done  unless  and  untu  the  street 
was  made  wider,  and  they  therefore  having  visited 
and  viewed  Quarry-lane  at  such  point  ordered 
and  adjudged  that  the  works  were  insufficient  and 
unreasonable  on  the  ground  that  such  works 
involved  the  retention  of  the  present  width  of 
the  street  without  enlargement. 

The  question  for  the  opinion  of  the  court  is 
whether  they  could  find  on  the  gprounds  above 
stated  that  the  proposed  works  were  insufficient 
and  unreasonable  within  the  meaning  of  sect  7 
{d)  of  the  Private  Street  Works  Act  1^2. 

If  the  court  should  be  of  opinion  that  they 
could  so  find  on  the  gpx>unds  aforesaid  then  their 
order  to  be  affirmed.  If  the  court  should  be  of  a 
contrary  opinion,  the  order  to  be  quashed  and  the 
objections  disallowed. 

By  the  Private  Street  Works  Act  1892  (55  &  56 
Vict.  C.  5),  8.  6 : 

Where  any  street  or  part  of  a  street  is  not  sewered^ 
levelled,  paved,  metalled,  flagged,  channelled,  made  good, 
and  lighted  to  the  satiafaction  of  the  urban  aathoritr, 
the  orban  authority  may  from  time  to  time  reaolve,  with 
respect  to  such  street,  or  part  of  a  street,  to  do  any  one  or 
more  of  the  following  works  (in  this  Act  called  priTste 
street  works) ;  that  is  to  say,  to  sewer,  level,  pave,  metal 
flag,  channel,  or  make  good,  or  to  provide  proper  mesna 
for  lighting  such  a  street  or  part  of  a  street,  and  tbe 
expenss  incurred  by  the  urbui  authority  in  ezeontiog 
private  street  works  shall  be  apportioned  (subject  ss 
in  this  Act  mentioned)  on  the  premises  fronting,  ad- 
joining, or  abutting  on  such  street  or  part  of  a  sizeet 
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Any  mob  resolution  may  inolnde  leveral  streets  or  parts 
«f  streets,  or  may  be  limited  to  any  part  or  parte  of  a 
streets 

2.  Tbe  snrreyor  sball  prepare,  as  respects  eaob  street 
or  part  of  a  street :  (a)  A  speoifioation  of  the  priTate 
street  works  referred  to  in  the  resolution,  with  plans  and 
Motions  if  applicable ;  (b)  an  estimate  of  the  probable 
expenses  of  the  works ;  (e)  a  proyisional  apportionment 
of  the  estimated  expenses  amon^^  the  premises  liable  to 
be  charged  therewith  under  this  Act.  Such  specifica- 
tion, pLuisj  section,  estimate,  end  proyiaional  apportion- 
ment shall  comprise  the  particulars  prescribed  in  part  1 
of  the  schedule  to  this  Act,  and  shall  be  submitted  to 
the  urban  authority  who  may  by  resolution  approve  the 
nme  reepeotiyely,  with  or  without  modification  or 
addition,  as  they  think  fit. 

3.  The  resolution  approving  the  specifications,  plans, 
ud  sections  (if  any),  estimates,  and  provisional  appor- 
tionments, shall  be  published  in  the  manner  prescribed 
in  part  2  of  the  scheidule  to  this  Act,  and  oopies  thereof 
ahsQ  be  served  on  the  owners  of  the  premises  shown  as 
liable  to  be  charged  in  the  provisional  apportionment 
witiixn  seven  days  after  the  date  of  the  first  publication. 
During  one  month  from  the  date  of  the  first  publication 
the  approved  specifications,  plans,  and  sections  (if  any) 
•estumtes,  and  provisional  apportionments  (or  copies 
thereof  certified  by  the  surveyor)  shall  be  kept  deposited 
at  the  urban  authority  offices,  and  shall  be  open  to 
inspection  at  all  reasonable  times. 

By  sect.  7  ; 

Boring  the  said  month  any  owner  of  any  premises 
shown  in  a  provisional  apportionment  as  liable  to  be 
chsrged  with  any  part  of  the  expenses  of  executing 
the  works  may,  by  written  notioe  served  on  the  urban 
mthority,  object  to  the  proposals  of  the  urban  autho- 
rity, on  any  of  the  following  grounds :  (that  is  to  say 
.  .  .  (d)  That  the  proposed  works  are  insufficient  or 
uueasonable  or  that  the  estimated  expenses  are  exces- 
siTs;    .     .     . 

By  sect  8: 

The  urban  authority  at  any  time  after  the  expiration 
of  the  said  month  may  apply  to  a  court  of  summary 
juisdiotion  to  appoint  a  time  for  determining  the 
matter  of  all  objections  made  as  in  this  Act  men- 
taoned,  and  shall  publish  a  notioe  of  the  time  and 
place  i^pointed,  and  oopies  of  such  notioe  shall  be  served 
upon  the  objectors. 

Ajpnleton  for  the  appellants. — The  jnqtioes  have 
fonna  that  works  were  "  insuffioient  or  unrea- 
sonable" because  of  the  width  of  the  street. 
We  say  that  they  must  consider  the  street  as  it  is. 
He  rcaened  to  the  Private  Street  Works  Act 
1892  (55  &  56  Yiot.  c.  57),  ss.  6,  7,  and  8.  Under 
sect  8  oomj^aint  is  to  be  made  to  the  petty 
sessions.  [Wills,  J. — I  should  have  thought 
that  insufiicient  meant  insufficient  for  what  they 
were  intended.]  We  could  not  have  included  in 
this  scheme  provision  for  widening  the  road. 
The  only  resolutions  that  the  justices  can  inter- 
fere with  are  those  approving  the  plans.  The 
words  refer  only  to  the  character  of  tne  work. 

ChetUr  for  the  respondents. — Sect.  8  refers  to 
the  first  resolution  in  sect.  6.  They  should  have 
brought  in  a  scheme  to  widen.  The  justices 
could  interfere  with  the  other  resolutions  as  to 
the  necessity  for  doing  works,  and  they  have 
power  to  quash  them.  [Kennedy,  J.  referred  to 
The  Sheffield  Corporation  v.  Alexander  (72  L.  T. 
Rep.  242^  64  L.  J.  44,  M.  0.).] 

Appleton  in  reply. 

Wills,  J. — In  this  case  the  question  raised  is 
of  some  difficulty,  but  in  the  end  I  have  come  to 
ft  dear  conclusion  in  my  own  mind.      Tbe  Act 


provides,  that  where  a  street  is  not  in  a  state 
satisfactory  to  the  local  authority,  they  may 
resolve  that  certain  works  shall  be  done,  induding 
sudi  works  as  have  been  ordered  in  tbe  present 
case.  After  that  the  surveyor  is  to  prepare  plans 
and  specifications,  <fec.,  and  then  tbe  local  autho- 
rity are  to  pass  a  resolution  approving  the  plans, 
&c.,  prepured  by  the  surveyor  with  or  without 
modmcation.  Then,  after  that,  opportunity  is  to 
be  ^ven  to  the  persons  affected  by  the  proposals 
to  object,  and  tiie  objections  are  to  be  heard 
before  a  court  of  summary  jurisdiction.  The 
objections  that  can  be  made  are  set  out  in  sect.  7. 
Certain  of  the  objections — two  of  them  beyond  all 
doubt — go  to  the  root  of  the  whole  scheme, 
because,  if  they  are  well  founded  they  go  to 
establish  a  state  of  things  in  which  the  local 
authority  had  no  right  to  pass  the  resolutions. 
This  is  the  same  as  under  sect  150  of  the 
Public  Health  Act  1875,  where  the  local  autho- 
rity can  do  works,  pass  resolutions  and  apportion 
expenses.  But  if  it  turns  out  that  the  alleged 
street  was  not  a  street,  the  whole  foundation  of 
the  proceedings  fails,  and  the  person  proceeded 
against  escapes.  The  Act  of  1892  preserves  objec- 
tions of  this  class,  and  provides  for  objections  of 
other  kinds.  The  magistrates  have  power  under 
sect.  8  of  Uie  Act  where  the  objection  succeeds  to 
quash  the  resolution.  Looking  at  both  this 
section  and  sect.  7,  I  think  it  is  impossible  to 
doubt  that  they  have  power  to  quash  the  resolu- 
tion approving  the  plans.  That  is  as  eood  as  if 
the  original  resolution  was  quasheo,  for  the 
machinery  for  enforcing  it  was  gone.  In  the 
present  case  we  are  specially  concerned  with  the 
objection,  under  clause  {d)  of  the  section,  "  that 
the  proposed  works  are  insufficient  or  unreason- 
able." At  first  sight  that  objection  to  proposed 
works  might  appear  to  be  an  objection  of  the 
same  class  as  the  obiection  that  the  place  was  not 
a  street,  going  to  the  root  of  the  whole  scheme. 
But  the  language  of  the  idause  is  capable  of 
another  construction — ^namely,  as  referring  to  the 
works  as  specified  in  the  plans  and  sections. 
This,  it  seems  to  me,  is  the  ti-ue  construction  of 
the  section.  The  Act  was  not  intended  to  inter- 
fere with  the  jurisdiction  of  the  local  authority 
to  adopt  the  scheme  as  a  whole,  in  the  sense  of 
determining  when  the  work  was  to  be  done,  but 
merely  to  give  the  justices  power  to  consider  the 
sufficiency  and  reasonableness  of  the  way  in 
which  the  proposed  work  was  to  be  done.  The 
first  ground  oi  the  objection  is  the  insufficiency 
of  the  works.  In  my  opinion  the  expression 
insufficient  in  the  section,  points  exclusively  to  a 
comparison  between  the  thin^  oi*dered  to  be 
done  and  the  means  of  effectmg  it.  It  only 
meant  to  ffive  protection  if  the  proposed  scheme 
was  found  to  be  insufficient  to  carry  out 
the  purpose  supposed  to  be  effected  by  the 
works.  It  does  not  mean  insufficient  having 
regard  to  some  matter  which  might  make 
a  Mtter  scheme  for  the  neighbourhood  in  general. 
Now,  as  to  the  meaning  of  the  word  unreason- 
able. It  is  a  much  larger  word.  It  gives  the 
magistrates  the  power  to  consider  whether  the 
scheme  taken  as  a  whole  was  reasonable  to 
be  done.  That  follows  from  the  case  of  the 
Sheffield  Corporation  Y,  Alexander  (vhi  sup,),  where 
it  was  held,  under  a  local  Act  similar  to  the 
Act  of  1892,  that  the  justices  have  power  to  say 
that  under  the  circumstances  a  sewer  was  not 
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required  for  a  street.  I  think  there  is  no  reason 
to  quarrel  with  that  construction  of  the  Act.  If 
the  magistrates  had  found  in  this  case  that  the 
works  ought  not  to  be  done  at  all,  that  is  to  say 
that  the  works  were  not  required,  and  had  held 
that  the  scheme  was  unreasonable  on  that  ground 
they  would  have  had  jurisdiction  to  disapprove  of 
it  and  quash  the  resolution  approving  tne  plans. 
But  on  carefully  considering  the  case  before^  us 
it  is  plain  that  they  have  token  no  such  objec- 
tions. They  find  that  the  state  of  things  must 
be  remedied  if  this  place  is  to  be  continued  as  a 
street,  that  dearJy  is  shown  by  the  case,  and  they 
thought  it  would  be  a  good  thing  to  have  the 
street  made  wider  and  so  would  put  the  screw  on 
the  corporation  by  refusing  to  approve  the-scheme. 
It  is  quite  plain  tiiat  they  misunderstood  the 
limits  of  the  word  insufficient,  and  that  they 
were  considering  the  insufficiency  of  the  general 
scheme  for  the  good  of  the  public  in  general, 
which  they  had  no  right  to  do,  and  when  we  look 
at  the  finding  they  have  found  the  work  unreason- 
able, because  they  think  that  the  corporation 
should  also  widen  the  street.  They  have  asked  us 
to  quash  the  order  if  they  had  decided  wroncly 
in  principle.  I  think  they  have,  and  so  the  order 
must  be  quashed. 

Kennedy,  J. — ^I  have  on  the  whole  come  to  the 
same  conclusion  as  my  brother.  In  my  view  in 
reading  the  case  it  is  fairly  plain  to  see  the  way 
in  which  the  magistrates  have  used  the  words  in- 
sufficient and  unreasonable.  Luufficient  means 
whether  the  works  proposed  are  insufficient  to 
carry  out  that  proposed  work,  not^  for  instance, 
whether  a  sewerage  scheme  should  include  light- 
ing. Here  they  held  the  work  unreasonable 
because  it  ^d  not  say  the  street  was  to  be 
broadened.  ^^^  ^^^^ 

Solicitors  for  the  appellants,  Tott,  Oribhle, 
OdUf  and  Sinclair,  for  J.  Harrop  White,  Mans« 
field. 

Solicitor  for  the  respondent^  Gole  and  Co.,  for 
Pathley,  Botherham. 


Thursday,  May  19, 1898. 
(Before  Wills  and  Kennedy,  JJ.) 

The  London  County  Council  (apps.)  v, 
Edwabdb  (resp.).  (a) 

Public  health — Building  in  fiate — Scarlet  fever — 
Milk  hueiness  on  ground  floor — Begulatione  as 
to  miUcehope  —  Dueaees  of  Animale  Act  1894 
(57  &  58  Vict  c.  57). 

By  the  regvlationa  made  in  pursuance  of  the 
Dieeases  of  Animals  Act  1894  by  the  London 
County  Council  it  is  ordered  (inter  alia)  28  : 
"  That  every  purveyor  of  milk  or  person  seUinq 
milk  by  retail  shaU  immediately  on  any  outbreak 
of  contagious  or  infectious  disease  unthin  the 
builddng  or  upon  the  premises  in  which  he  keeps 
milk  .  .  .  give  notice  of  such  outbreak  to 
the  board ;  "  and  (29)  "shall  immediately  on  any 
outbreak  coming  to  his  knowledge  remove  ail 
mUk  for  sale,  and  utensils  for  containing  milk 
for  sale,  from  such  building,  and  shall  cease  to 
keep  milk  for  sale  or  sell  milk  in  sfuch  building 
until  the  sams  ha^  been  disinfected  and  declared 


(«)  Beported  toy  W.  dm  B.  Hkrbebt,  Esq.,  Bani8ter-A;-Law, 


by  the  medical  officer  ,  .  .  to  be  free  from 
infection,'* 

The  respondent  was  summoned  for  not,  imme- 
diately upon  the  knowledge  of  an  oftMreak  tf 
scarlet  fever  in  the  buildxnq  in  which  he  hepi 
milk,  removing  all  miUc  for  sale  from  fiie& 
building. 

The  shop  and  rooms  on  the  ground  floor  were  used 
by  him  for  carrying  on  his  bueiness  as  a  pmr- 
veyor  of  milk,  the  floors  above  were  tenements  or 
flats.  The  flrstfCoor  was  occupied  by  one  Tapp, 
and  the  respondent  occupied  the  second. 

In  Nov,  1897  one  of  the  respondent's  children  was 
taken  iU  with  scarlet  fever,  and  during  thai 
time  he  had  in  his  shop  milk  for  sale,  and  did 
not  remove  the  utensils  eoniaining  the  milk. 

The  magistrate  was  of  opinion  that  eachfl^)or  was 
a  separate  building,  and  that  no  offence  had  been 
eon^mitted. 

Held  (reversing  the  decision  of  the  magistrate),  that 
the  room  where  the  child  vxu  HI  w€u  part  of  the 
building  within  the  regulations. 

This  was  a  case  stated  b^  Mr.  Denman,  one  of  ih» 
magistrates  of  the  pobce-oourts  of  the  metro- 
polis, for  the  purpose  of  obtaining  Uie  opinion  of 
the  court  upon  a  question  of  law  which  aros& 
before  him  as  hereinafter  stated. 

On  the  10th  Jan.  1898,  the  respondent  appeared 
before  him  in  answer  to  an  information  wmch  had 
been  laid  by  John  CoUman  on  behalf  of  thfr 
appellants,  for  that  the  respondent  on  the  Ist  Dec. 
lo97  being  the  person  carrying  on  the  trade  of  a 
purveyor  of  milk  at  18,  Vauxhall-walk,  in  the- 
parish  of  Lambeth,  in  the  county  of  Londo]l^ 
unlawfully  did  not  immediately  on  the  outbreak 
of  an  infectious  or  oontaeious  disease,  to  wit 
scarlet  fever,  within  the  building  in  which  the 
respondent  kept  milk,  coming  to  his  knowledge, 
remove  all  milx  for  sale  from  such  building,  con- 
trary to  the  regulations  as  to  dairies,  cowsheds, 
and  milkshops,  made  hj  the  appellants  in  pur- 
suance of  the  Dairies,  Cowsheds,  and  Milkshopfr 
Order  1885,  as  continued  in  force  by  virtue  of  the 
Diseases  of  Animals  Act  1894. 

The  regulation  which  the  respondent  was 
charged  with  having  broken  was  No.  29  of  tiie 
Regulations  of  the  London  County  Council  as  to 
dairies,  cowsheds,  and  milkshops,  and  appean* 
therein  under  the  following  heading :  Beguiationfr 
prescribing  precautions  to  be  taken  by  purrejrors 
of  milk,  and  persons  selling  milk  by  retul  agunst 
infection  or  contamination. 

The  regulation,  and  the  regulation  immediately 
preceding  it,  are  in  the  following  terms : 

28.  Eyery  porvejor  of  milk  or  person  aeUing  milk  by 
retail  shall  immediately  on  any  outbreak  of  inf eotiona 
or  oontagions  disease  within  the  building  or  npon  tiw- 
premises  in  whioh  he  keeps  milk,  or  amongst  the  penoos 
employed  in  his  bnsineas  give  notioe  of  snoh  oatbrask 
to  the  board  at  their  office  in  Spring-gardens. 

29.  Every  porveyor  of  milk  or  person  selling  milk  by 
retail  shall  immediately  on  snoh  outbreak  coming  to  Idi 
knowledge  remove  all  milk  for  sale  and  all  atentili  for 
containing  milk  for  sale  from  snch  building,  and  skill 
cease  to  keep  milk  for  sale  or  to  sell  milk  in  siioh  build- 
ing until  the  same  has  been  disinfected  and  deohund  by 
the  medical  officer  of  health  for  the  distriet  to  be  tn» 
from  infection. 

At  the  hearing  of  the  information  the  follow- 
ing facts  were  either  proved  or  admitted  by  both 
pities. 
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The  respondent  carried  on  the  trade  or  bnsi- 
ness  of  a  pnrvejor  of  milk  at  and  sold  milk  by 
retail  at  18,  Yanzhall-walk ;  No.  18,  Yauzhall. 
walk  is  a  three-storied  building  or  block  of  tene- 
ments or  flats,  each  floor  of  which  has  its  own 
W.C,  water  supply,  and  sanitary  arran^ments 
80  as  to  be  adapted  for  separate  occupation. 

The  shop  and  rooms  on  the  ground  floor  were 
used  by  the  respondent  for  the  purpose  of  his 
business. 

The  first  floor  was  sublet  by  the  respondent 
to  and  was  occupied  by  a  family  named  Yapp, 
and  the  rooms  on  the  second  floor  were  used  oy 
the  respondent  and  his  family  as  bedrooms  and 
living  rooms  only. 

There  was  one  central  staircase  common  to  each 
flat  leading  from  the  ground  to  the  second  floor 
and  giying  direct  access  to  the  different  rooms  on 
each  of  the  floors.  The  staircase  communicated 
directly  with  the  shop. 

On  or  about  the  27th  Noy.  1897  there  was  an 
OQtbreak  of  infectious  or  contagious  disease 
at  18,  Yauzhall-walk,  inasmuch  as  Florence 
Edwards,  aged  two  years,  one  of  the  respondent's 
children,  was  taken  ill  with  scarlet  feyer  which 
is  an  infectious  disease.  Such  outbreak  at  once 
came  to  the  knowledge  of  the  respondent.  The 
patient  was  isolated  with  aU  proper  and  usual 
precautions  in  one  of  the  rooms  on  the  second 
floor,  but  the  respondent  continued  to  sleep  in 
the  next  room. 

The  respondent  had  in  his  shop  on  the  ground 
floor  milk  for  sale  and  utensils  containing  milk 
for  sale  and  did  not  remoye  either  of  the  uten- 
dls  or  the  milk  and  continued  to  keep  for  sale 
milk  in  the  shop,  and  on  the  2nd  Dec.  Florence 
Edwards  still  being  ill  upstairs,  the  respondent 
had  in  his  shop  for  sale  about  seyen  gallons  of 
milk  in  three  utensils.  No  part  of  the  premises 
had  been  disinfected  or  declared  by  the  medical 
officer  of  health  for  the  district  to  be  free  from 
infection,  but  the  respondent's  medical  attendant 
snd  the  sanitary  inspector  of  the  parish  of  Lam- 
beth expressed  themselyes  ^uite  satisfied  with  the 
steps  taken  for  the  isolation  of  the  patient  on 
the  top  floor. 

The  magistrate  was  of  opinion  upon  the  facts 
aboye  stated  that  each  floor  of  No.  18,  Yauxhall- 
walk  was  a  separate  building  and  separate  premises 
within  the  meaning  of  the  28th  and  29th  r^u- 
ktions,  and  i^t  t£ere  was  no  outbreak  of  ms- 
ease  within  the  building  or  upon  the  premises 
in  which  the  respondent  kept  milk  within  the 
meaning  of  regulations  28  and  29  and  he  dis- 
missed the  information. 

The  question  of  law  for  the  opinion  of  the 
ooort  is  whether  upon  the  true  construction  of 
the  28th  and  29th  regulations  there  was  on  the 
facts  aboye  stated  any  outbreak  of  infectious  or 
contagious  disease  within  the  building  or  u^n 
the  premises  in  which  the  respondent  kept  milk. 

Daldy  for  the  appellante. 

Bowsell  for  the  respondent. 

WiiiLS,  J.  —  I  think,  looking  to  what  the 
purpose  of  this  legislation  is,  one  is  bound  to 
giye  at  least  the  common  meaning  to  words, 
and  Dot  to  unnecessarily  narrow  them.  All 
the  mischief  which  the  statute  is  intended  to 
put  an  end  to,  or  is  directed  against,  is  satisfied 
bv  tiie  conditions  under  which  uiese  different  sete 
<n  premises  are  under  the  same  roof,  and  I  enter- 


tain no  doubt  myself  that  the  room  where  the 
child  wan  was  part  of  the  same  buildioe  in  which 
the  milk  business  was  being  carried  on.  It  has  been 
pointed  out  to  us  that  ragulation  28  appareutly 
makes  it  an  offence  on  the  punreyor  of  milk  who 
does  not  giye  notice  of  any  case  of  this  kind  in 
the  buildine  whether  he  knows  it  or  not.  It  is 
an  ioterestmg  specimen  perhaps  of  the  way  in 
which  things  of  this  sort  are  wiited.  They  are 
drafted  without  consideration  of  any  of  the 
difficulties  which  may  arise  or  of  the  questions 
which  may  be  raised  by  incautiously  using  different 
sete  of  words  in  differeut  parte  of  the  regula- 
tions. One  can  hardly  belieye  that  anyone  would 
hold  that  a  man  had  committed  the  offence  for 
not  giying  notice  when  he  was  utterly  ignorant  of 
what  had  taken  place,  where  there  was  nothing  to 
call  his  attention  to  it ;  but  that  is  immaterial 
for  the  present  purpose.  It  may  be  that  the  first 
rule  is  an  unreasonable  one,  but  it  is  the  second 
one  which  has  been  broken,  and  whether  the  first 
is  unreasonable  or  not  it  is  impossible  to  limit 
the  use  of  an  ordinary  and  common  English  word 
simply  because  the  rest  of  the  clause,  is  unfortu- 
nately expressed. 

Kbnnbdy,  J. — I  quite  agree.  It  would  be  im- 
possible, with  due  respect  to  the  learned  magis- 
trate who  has  lookea  at  this  with  all  care,  to 
entertain  any  doubt  what  is  the  meaning  of  the 
words  "  house  or  premises."  There  are  no  facte 
to  justify  the  conclusion  to  which  he  came. 

Appeal  aUoioed. 

Solicitor  for  the  appellante,  W.  A.  Blaxlavd. 
Solicitor  for  the  respondent,  W.  H,  Armstrong. 


Friday,  May  20, 1898. 
(Before  Bidlby  and  Ghannbll,  JJ.) 

Reg.  v.  Thb  Jtjsticbs  of  London  and  Thb 
Stband  Diyision  and  Dalton;  Ex  parte 
Thb  London  County  Council,  (a) 

Licensing — Appeal  agavaet  refusal  to  tframxfer — 
Qosis  of  successful  appeal — Certiorari — Alehotise 
Act  1828  (9  Geo.  4,  c.  61),  ss.  27,  29. 

On  the  licensing  justices  refusing  to  transfer  a 
licence  there  voas  an  appeal  to  quarter  sessions 
which  was  allowed. 

The  quarter  sessions  further  ordered  the  justices  to 
pay  the  appellants  costs  and  the  treasurer  of  the 
County  Council  of  London  to  refund  such  funds 
to  the  justices,  and  also  the  solicitor  and  client 
costs  of  the  justices  themselves. 

Held,  that  there  was  no  jurisdiction  under  sects, 
27  and  29  of  the  Alehouse  Act  1828  to  m^xhe  the 
order. 

Cause  shown  against  a  rule  nisi  for  a  certiorari 
to  bring  up  part  of  the  order  of  the  quarter 
sessions  for  the  county  of  London  to  be  quashed. 

In  Jan.  1898  the  justices  for  the  Strand 
Diyision  of  the  county  of  London  held  a  special 
session  for  the  purposes  of  transferring  licences 
to  persons  about  to  keep  inns,  alehouses,  and 
yictuaJling  houses  to  sell  exciseable  liquors  pur- 
suant to  the  Act  9  Geo,  4  (the  Alehouse  Act  1828) 
and  Acte  amending  the  same. 

Dalton  applied  to  them  to  transfer  to  him  a 

(a)  Reported  toy  W.  db  B.  Hsbbbrt,  Esq.,  Barrieter-at-LAw. 
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lioenoe  in  respect  of  a  bouse  called  the  **  Horse 
and  Dolphin,"  which  they  refnsed. 

He  thereupon  appealed  to  the  quarter  sessions 
for  the  county  of  London  holden  at  Clerkenwell, 
when  the  decision  of  the  justices  was  reversed 
and  the  trsnsfer  granted,  after  hearing  counsel 
for  Dalton  and  counsel  for  the  justices,  who 
appeared  to  inform  the  court  of  the  reasons  on 
wiuch  they  acted. 

The  quarter  sessions  further  ordered  that  the 
justices  should  foi'thwith  pay,  or  cause  to  be 
paid,  to  the  clerk  of  the  peace  of  the  county,  to 
be  paid  by  him  to  the  solicitors  for  Dalton,  the 
sum  of  35Z.  Os.  5(2.  for  his  costs,  and  also  ordered 
the  treasurer  of  the  County  Council  of  London 
to  repay  to  the  justices  or  their  solicitor  this 
sum  of  352.  Oa.  5a.,  and  a  further  sum  of  71.  ISi. 
to  indemnify  the  justices  from  all  costs  whatso- 
ever to  which  they  had  been  put  by  reason  of 
their  having  had  the  notice  of  Dalton's  appeal 
served  upon  them. 

It  was  this  latter  part  of  the  order  that  it  was 
sought  to  bring  up  to  be  quashed. 

By  the  Alehouse  Act  1828  (9  Geo.  4,  c.  61), 

8.27: 

Any  person  who  shall  iliink  himself  aggrieved  by  any 
act  of  any  justioe  done  in  or  oonoeming  the  exeontiou 
of  this  Act  may  appeal  against  snoh  act  to  the  next 
general  or  quarter  sessions  of  the  peaoe  holden  for  the 
oonnty  or  place  wherein  the  oanse  of  snoh  complaint  shall 
have  arisen,  unless  snoh  sessions  shall  be  holden  with- 
in twelve  days  next  after  snoh  act   shall  have   been 
done,  and  in  that  case  to  the  next  sabseqnent  sessions 
holden  as  aforesaid,  and  not  afterwards,  provided  that 
snoh  i>erson  shall  give  to  snch  jnstioe  notice  in  writing 
of  his  intention  to  appeal,  and  of  the  oanse  and  matter 
thereof  within  five  days  next  after  snoh  act  shall  have 
been   done,   and    seven    days    at    tiie    least    before 
snoh  session,  and  shall  within  snoh  five  days  enter  into 
recognisance,  with    two  sufficient    sureties,    before  a 
justioe  acting  in  and  for  such  county  or  place  as  afore- 
said, conditioned  to  appear  at  the  said  session  and  to 
try  snoh  appeal,  and  to  abide  the  judgment  of  the  court 
thereupon,  and  to  pay  snch  costs  as  shall  be  by  the  court 
awarded ;  and  upon  such  notice  being  given,  and  such 
recognisance  being  entered  into,  the  justices  before  whom 
the  same  shall  be  entered  into  shall  liberate  such  person, 
if  in  custody,  for  aoy  offence  in  reference  to  which  the 
act  intended  to  be  appealed  against  shall  have  been  done ; 
and  the  court  at  snoh  session  shall  hear  and  determine  the 
matter  of  such  appeal,  and  shall  make  such  order  therein, 
with  or  without  costs  as  to  the  said  court  shall  seem 
meet ;  and  in  case  the  act  appealed  against  shall  be  the 
refusal  to  grant  or  transfer  any  licence  and  the  judg- 
ment under  which  such  act  was  done  be  reversed,  it  shall 
be  lawful  for  the  said  court  to  grant  or  to  transfer  such 
lioenoe  in  the  same  manner  as  if  such  lioenoe  had  been 
granted  at  the  general  annual  licensing  meeting,  or  had 
been  transferred  at  a  special  sessions,  and  the  judgment 
of  the  said  court  shsJl  be  final  and  oondnsive  to  all 
intents  and  purposes,  and  in  the  cane  of  the  dismissal  of 
snoh  appeal,  or  of  the  affirmance  of  the  judgment  on  which 
snch  act  was  done,  and  which  was  apiwaled  against,  the 
said  court  shall  adjudge  and  order  the  said  judgment  to 
be  carried  into  execution  and  costs  awarded  to  be  paid, 
and  shall  if  necessary  issue  process  for  enforcing  such 
order :  Provided  that  no  justioe  shall  act  in  the  hearing 
and  determination  of   any  appeal  to  the  general  or 
quarter  sessions  as  aforesaid  by  any  act  done  by  him  in 
or  concerning  the  execution  of  this  Act :  Provided  also, 
that  when  any  oanse  of  complaiot  shall  have  arisen 
within  any  liberty,  county  of  a  cityi  oonnty  of  a  town 
city,  or  town  corporate,  it  shall  be  lawful  for  the  person 
who  shall  think  himself  so  as  aforesaid  aggrieved,  to 
appeal  against  any  snch  act  as  aforesaid,  &  he  shall 


think  dt,  to  the  quarter  sessions  of  the  oooaty  within  or 
adjoining  to  which  such  liberty  or  place  shall  be  eitoaibi, 
subject  to  all  the  provisiona  hereinbefore  oontained. 

And  by  sect.  29 : 

In  every  case  where  notice  of  i4>peal  against  the 
judgment  of  any  justioe  in  or  concerning  the  exeention 
of  this  Act  shall  have  been  given,  and  soeh  appeal 
shall  have  been  dismissed,  or  the  judgment  appealed 
against  shall  have  been  confirmed,  or  such  Bipptal  shall 
have  been  abandoned,  it  shall  be  lawful  for  the  cooit  to 
whom  such  appeal  shall  have  been  made,  or  intended  to 
be  made,  and  such  court  is  hereby  required  to  adjudge 
and  order  that  the  party  so  having  appealed  or  given 
notice  of  his  intention  to  appeal,  shall  pay  to  the  justioe 
to  whom  such  notice  shall  have  been  given,  or  to  whom- 
soever he  shall  i^ypoint,  snch  sum  by  way  of  costs  as 
shall  in  the  opinion  of  snoh  oourt  be  suffioiant  to  indem- 
nify snch  justice  from  all  cost  and  obarge  whateoerer  to 
which  such  justice  may  have  been  put  in  consequence  of 
his  having  had  served  upon  him  notice  of  the  intention 
of  such  party  to  appeal ;  and,  if  such  party  shall  refoao 
or  neglect  forthwith  to  pay  snch  sum,  it  shall  be  lawful 
for  the  said  court  to  adjudge  and  order  that  the  party  so 
refusing  or  neglecting  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  remain  until  such 
sum  be  paid ;  and  that,  in  every  case  in  which  the  judg- 
ment so  appealed  against  shall  be  reversed,  it  shiJl  be 
lawful  for  such  oourt,  if  it  shall  think  fit,  to  adjudge  and 
order  that  the  treasurer  of  the  county  or  plaoe  in  aadfor 
which  such  justice  whose  judgment  shall  have  been  ao 
reversed  shall  have  acted  on  the  occasion  when  he  shall 
have  given  such  judgment,  shall  pay  to  snoh  justioe,  or 
to  whomsoever  he  shall  appoint,  such  sum  as  shall  in  the 
opinion  of  snch  oourt  be  sufficient  to  indemnify  snch 
justice  from  all  costs  and  charges  whatsoever  to  wfaidi 
such  justice  may  have  been  ao  put;  and  the  asid 
treasurer  is  hereby  authorised  to  pay  tiie  same,  which 
shall  be  allowed  to  him  in  his  accounts. 

F,  Low,  for  Dalton,  showed  cause. — ^There  are 
two  parts  of  this  order  which  it  is  sought  to 
quash :  (1)  The  Court  of  Quarter  Sessions  had  no 
power  to  order  the  justices  to  pay  the  appellanfe 
costs;  and  (2)  no  power  to  order  the  county 
treasurer  to  repay  the-  justices.    In  this  case  tlw 

J'ustioes  appeared  at  quarter  sessions.     He  re- 
erred  to 

The  Alehouse  Act  1828  (9  Geo.  4,  o.  61),  sa.  27, 29 ; 
BovAttr  V.  The  JtitticM  of  KmU,  77  L.  T.  Rep.  288 ; 

(1897)  A.  C.  556 ; 
Reg,  V.  T^  Juetieee  of  London,  72  L.  T.  Sep.  211 ; 

(1895)  1  Q.  B.  616. 

The  old  cases  went  on  the  assumption  that  the 
court  was  one  of  summary  jurisdiction,  and  bo, 
the  objector  beine  a  party,  could  be  ordered  to 
pay  the  costs  under  the  Summary  Jurisdiction 
Act.  By  Botdter  v.  The  JueHoee  of  Kent  it  is  now 
decided  there  are  only  two  parties,  the  appeUant 
and  the  justices.  The  justices,  I  submit,  are 
parties  whether  they  are  present  at  the  appeal  or 
not,  but  in  this  case  they  appeared  at  the  hearing. 
The  object  of  sect.  29  was  to  provide  an  indemnify 
on  the  one  hand  for  the  appellant,  and  on  the 
other  for  the  justioes.  He  referred  to  the  Looal 
Government  Act  1888  (51  k  52  Yict  c.  41),  a  66. 
[Ridley,  J. — Do  you  say  this  is  a  legal  pro- 
ceeding taken  against  the  justices  P]  Certainly. 
[Ghakkbll,  J. — ^The  most  important  point  is, 
can  the  justices  be  ordered  to  par  costs  f]  That 
is  so,  and  depends  on  sect.  27.  The  costs  of  the 
justices  are  certainly  provided  for,  and  there  is 
nothing  in  the  section  to  place  the  appellant 
in  a  dmerent  position.  The  justices  are  parties, 
and  the  only  parties  except  the  appiellant,  but  I 


MAGISTRATES'   CASES. 


551 


0,3.  DiT.]     Be  Abbitbatior  bbtwbbn  Bochdaxb  Uhior  &  HAStiNaoBN  Union.     [Q.B.  Dit. 


I 


admit  thej  are  not  the  "other  parties"  under 
the  Sammary  Jarisdiction  Acta.    He  referred  to 

Reg.  r.  Purday,  11  L.  T.  Bep.  309 ;  5  B.  AS.  909  ; 
Reg.  r,  Goodall,  L.  Bep.  9  Q.  B.  557 ; 
Price  T.  James,  67   L.  T.  Bep.  543 ;  (1892)  2  Q.  B. 
28. 

In  thoee  oasea  the  court  held  they  had  no  power 
to  award  ooets  against  the  justices,  but  thej  were 
ail  under  the  Summary  Jurisdiction  Acts,  and  so 
are  not  against  me  since  Botdier  ▼.  The  Juatiees 
of  Kent.  The  justices  are  the  only  possible 
respondents  under  sect.  27. 

Avory  was  not  called  upon  to  support  the  rule. 

BiDLBT,  J. — ^I  think  that  this  rule  should  be 
made  absolute.  The  argument  of  Mr.  Low  is 
that,  in  consequence  of  the  ruling  of  the  House  of 
Lords  in  the  case  of  Boulter  v.  The  Jueiices  of 
Kent  (ttM  9up.)  which  puts  the  Summary  Juris- 
diction Acts  out  of  the  question  upon  this  subject, 
there  must  be,  by  implication  if  not  expressly 
stated,  within  sect.  27  of  the  Licensing  Act  of 
1828,  a  power  to  award  costs  against  the  justices 
because  there  is  nobody  else  against  whom  they 
can  be  awarded.  That  is  reuly  the  argument. 
To  support  it  in  sect.  27  there  ought  to  bi  words 
which  can  be  understood  to  mean  this:  "That 
the  costs  may  be  awarded  against  the  justices." 
There  are  no  such  words  that  I  can  find  in  sect.  27, 
and  in  sect.  29  it  is  quite  clear  to  me  that,  whilst 
the  appellant  if  unsuccessful  is  to  pay  to  the 
justices  such  costs  as  are  dealt  with  in  the  early 
part  of  sect.  29,  there  is  no  provision  under  which 
the  justices  are  to  be  ordered  or  can  be  ordered  to 
pay  to  a  successful  appellant  his  costs.  I  think 
there  is  no  power  to  make  that  order  contained  in 
either  sect.  27  or  sect.  29  of  the  Licensing  Act  of 
1828 ;  and  I  am  not  able  to  accept  the  argument 
that,  because  the  case  of  Beg,  v.  The  Jvsiices  of 
London  is  no  longer  in  point  against  Mr.  Low  in 
this  case,  that  therefore  he  is  entitled  to  succeed. 
I  think,  therefore,  that  the  rule  ought  to  be  made 
absolute. 

GHANNSiiii,  J. — ^I  am  of  the  same  opinion.  The 
only  effect  of  BouUer  ▼.  The  Justices  of  Kent  is, 
that  it  preyents  certain  cases  being  authorities  in 
the  matter,  which  they  otherwise  would  be,  and 
condusiye  authorities.  As  it  stands,  they  contain 
certain  dicta  which,  as  far  as  they  go,  go  against 
Mr.  Low's  argument ;  but  it  preyents  any  authority 
in  them  being  binding  on  us.  The  result  is  that 
it  throws  us  back  on  the  true  construction  of 
9  Geo.  4,  and,  in  my  jud^ent,  you  cannot  find 
any  power  in  sect.  27  to  giye  costs  against  justices 
who  appear  to  fight  the  case.  The  only  words 
which  appear  to  do  so  are,  "  shall  make  such  order 
therein,  with  or  without  costs,  as  to  the  said 
court  shall  seem  meet."  It  does  not  seem  to  me 
that  that  necessarily  inyolyes  that,  in  eyery  case 
which  comes  before  them  under  the  section,  there 
must  be  some  party  against  whom  they  can  giye 
costs.  It  is  a  ffoneral  section  which  relates  to  an 
appeal  made  by  any  person  who  thinks  himself 
*' aggrieved  by  any  act  of  any  justice  done  in  or 
conoeming  the  execution  of  this  Act."  There  may 
be  a  very  great  number  of  appeals  under  it,  in  the 
great  majority  of  which  there  would  be  somebody 
against  whom  costs  could  be  given.  This  is  a 
general  power  relating  to  them,  but  not  neces- 
sarily appH^able  in  the  particular  case.  The  par- 
ticniar  case  before  us  is  dealt  with  in  this  clause 
by  the  Act.    It  says :  "  In  case  the  Act  appealed 


against  shall  be  the  refusal  to  grant  a  or  transfer 
any  licence" — that  is  this  very  thing — then  it 
gives  express  power  to  the  court  to  grant  or 
transfer  the  licence  in  the  same  manner  as  if  it 
had  been  granted  at  a  licensing  session,  and  that 
the  judgment  of  the  court  shaJl  be  final  and  con- 
clusive to  all  intents  and  puiposes ;  and  that  is 
all  it  says.  But,  in  the  next  clause  it  says :  "  And 
in  case  of  the  dismissal  of  such  appeal,  or  of  the 
affirmance  of  the  judgment  on  which  such  act  was 
done,  and  which  was  appealed  against,  the  court 
shall  adjudge  and  order  the  judgment  to  be  carried 
into  execution  and  costs  awarded  to  be  paid,  and 
shall,  if  necessary,  issue  process  for  enforcing  such 
order."  So  that  there  is  an  express  power  to 
enforce  the  order  as  to  costs  in  one  case,  and  to 
issue  process  for  it ;  and  there  is  nothing  what- 
ever said  about  it  in  the  case  of  the  appeal  being 
allowed,  which  certainly  looks  as  if,  when  it  was 
allowed,  there  were  to  be  no  costs  given  to  the 
appellant.  Sect.  29,  so  far  as  it  has  any  bearing, 
is  quite  consistent  with  that.         j^^  absolute. 

Solicitors  for  Dalton,  Layton,  Sons,  and 
London. 

Solicitor  for  the  London  County  Council,  W.  A. 
BUudand. 


Friday,  May  20, 1898. 

(Before  Bidlet  and  Chankell,  JJ.) 

Be  An  Abbit&atiok  between  the  Rochdale 
Union  and  the  Haslinqden  Union,  (a) 

Local  government — Transfer  of  areas — Adjust- 
ment— Local  Oovemment  Act  1894  (56  &  57 
Vict.  c.  73),  «.  68. 

By  the  Local  Government  Act  1894,  s.  '68,  (1)  When 
any  adjustment  is  required  for  the  pwrpose  of 
this  Act,  or  of  any  order  .  .  .  unaer  th%s 
Act,  then,  if  the  adpustment  is  not  otherufise 
made,  the  authorities  interested  may  make 
agreements  for  the  purpose,  and  may  thereby 
adjust  any  property,  income,  debts,  liabilities, 
and  expenses  so  far  as  affected  by  this  Act,  or 
such  scheme,  order,  or  thing  of  the  parties  to  the 
a^freement,  (2)  In  default  of  an  agreement,  and 
as  far  as  any  such  agreement  does  not  extend, 
such  adjustment  shall  be  referred  to  arbitration 
in  accordance  toith  the  Arbitration  Act,  1889- 
j  .  .  and  his  {the  arbitratof^s)  award  may 
provide  for  any  matter  for  which  an  agreement 
might  have  provided. 

By  an  order  of  the  L.  County  Council  a  part  of 
the  tovmahip  of  B.  was  detached  from  the  M. 
Union,  and  was  included  in  the  H.  Unions 

The  yuardians  of  the  B.  Union  gave  notice  tliat 
this  detachment  catted  them  a  loss  and  de- 
manded adjustment  by  arbitration. 

Hold,  that  an  adjustment  was  necessary,  and  that 
in  m^iking  such  adjustment  the  amewnt  of 
the  outstanding  loans  chargeable  upon  the 
common  fund  of  the  B.  Union,  the  large  amount 
of  workhouse  accommodation  provided  by  the  B. 
Union,  and  the  wnsuitability  and  unfitness  of  a 
great  part  of  the  B.  Workhcfuso  for  the  purposes 
for  which  it  was  provided,  should  be  taken  into 
consideration,  as  the  loan  and  the  workhouse 
would  both  require  adjustment. 

Also,  though  the  fact  of  the  large  nurriber  of  pau- 

(«)  Saported  by  W.  db  B.  Hsbssbt,  Saq.,  B«nliter-at-lAw. 
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pen  requiring  relief  in  the  R.  Union  owing  io 
the  eitvUuion  and  dinee  population  of  the  town 
of  B.,  the  absence  of  pauperism  in  the  tranS' 
f erred  area,  the  loss  of  coniribution  in  that  area, 
and  the  increase  of  rates  leviable  in  the  remain' 
der  of  the  B.  Union  by  reason  of  such  transfer, 
might  not  if  it  stood  without  the  other  con- 
siaeratums  need  adjustment,  yet  when  adjusting 
the  other  m4itter8  xt  might  righUy  be  taken  into 
consideration. 

This  was  an  award  stated  in  the  form  of  a  special 
case  by  Mr.  Edward  Pollock,  one  of  the  Official 
Referees  of  the  Hish  Court  of  Justioe. 

The  township  of  Spotland  was  one  of  the  town- 
ships comprised  in  the  Rochdale  Union  on  the 
formation  of  that  union  on  the  2l8t  Jan.  1837, 
and  the  township  of  Newchurch  was  one  of  the 
townships  comprised  in  the  Haslin»ien  Union  on 
the  formation  of  that  union  on  the  20th  Dec. 
1836. 

By  an  order  of  the  County  Council  of  the 
county  of  Lancaster,  dated  the  28th  June  1894,  a 
oertam  |>ortion  of  the  township  of  Spotland,  being 
the  portion  included  in  the  Dorough  of  Bacup, 
was,  m  pursuance  of  the  Local  Gk>vemment  Act 
18^  and  the  Local  Gk>Temment  Act  1894, 
as  from  the  '28th  Dec.  1894,  amalgamated 
with  a  certain  portion  of  the  township  of  New- 
church,  which  formed  the  remainder  of  the 
borough  of  Bacup,  so  as  to  form  one  township  or 
parish  for  poor  law  puiposes  coincident  in  area 
with  such  borough,  by  the  name  of  the  township 
of  Bacup. 

By  an  order  of  a  joint  committee  duly  appointed 
by  tne  county  council  and  the  councils  of  the 
county  boroughs  of  Bary,  Manchester,  Oldham, 
and  Rochdale,  dated  the  28th  June  1894,  the 
portion  of  the  new  township  of  Bacup  which 
formerly  formed  part  of  the  township  of  Spotland, 
was,  in  pursuance  of  the  Acts  as  from  the 
28th  Dec.  1894,  detached  from  the  Rochdale 
Union,  and  the  whole  of  the  township  of  Bacup 
was  included  in,  and  became  part  of,  the  Hasling- 
den  Union ;  and  it  was  provided  that  sect.  68  of 
the  Local  Government  Act  1894  should  apply  for 
the  purposes  of  any  adjustment  which  might  be 
required  in  consequence  of  the  provisions  of  such 
order,  subject  to  the  proviso  that  the  arbitrator, 
in  any  adiustment  between  the  Haslingden  and 
Rochdale  Unions,  should  have  regard  to  the  large 
amount  of  workhouse  accommodeition  then  pro- 
vided by  the  Rochdale  Union,  and  to  all  other 
special  circumstances  of  such  last-mentioned 
union. 

The  two  several  orders  were  duly  confirmed  by 
the  Local  Gk>vemment  Board  by  two  confirming 
orders,  each  dated  the  21st  Nov.  1894,  which  came 
into  operation  on  the  28th  Dec.  1894. 

By  a  notice  in  writing  under  the  common  seal 
of  the  guai*dians  of  the  Rochdale  Union,  dated 
the  31st  Oct.  1895,  the  guardians  of  the  Rochdale 
Union  gave  notice  to  the  guardians  of  Hasling- 
den Union  that,  by  reason  of  the  last-mention^ 
order  and  the  detachment  of  part  of  the  township 
of  Bacup  from  the  Rochdale  Union,  the  property, 
debts,  and  liabilities  of  their  union  had  been 
affected,  and  a  serious  loss  had  been  occasioned 
to  such  union  as  in  the  notice  mentioned,  and 
that  thev  were  prepared  to  treat  with  the  guar- 
dians of  the  Haslingden  Union  for  the  acgust- 
ment  of  the  property,  debts,  and  liabilities,  and 


as  to  the  payment  to  be  made  by  such  last-men- 
tioned guardians  in  respect  thereof;  and  that» 
unless  the  last-mentioned  guardians  were  prs- 
pared  to  treat  in  respect  of  the  adjustment,  tney 
(the  guardians  of  the  Rochdale  Union)  desired 
that  such  adjustment  should  be  referred  to  arbi- 
tration. 

And  in  addition  to  those  circumstances  the 
Rochdale  Guardians  gave  notioe  that  they  intended 
to  contend  that  the  population  of  the  town  of 
Rochdale  in  their  umon  is  very  dense  and  the 
number  of  paupers  settied  in  or  irremovable  from 
that  union  is  cnnse^uentiy  veiy  large.  That  the 
town  of  Rochdale  bes  on  the  main  road  leading 
from  Liverpool,  Bolton,  and  Manchester,  to  the 
large  towns  and  ports  in  the  north  of  England, 
and  is  surrounded  by  the  large  towns  of  Oldham 
and  Buiy  amongst  others,  whereby  an  exception- 
ally large  number  of  vagrants  and  other  paupers 
oome  into  and  pass  the  Rochdale  Union.  That 
by  reason  of  such  density  of  population  and  by 
reason  of  the  situation  of  the  town  of  Rochdale, 
the  guardians  of  the  Rochdale  Union  were  obliged 
to  provide  and  are  obliged  to  maintain  an  excep- 
tionally lar^  amount  of  workhouse  aooommoda- 
tion  and  to  incur  exceptionally  large  expenditure 
in  the  relief  of  poor  and  destitute  persons  a  larfne 
proportion  of  whom  have  no  settled  residenoe 
within  the  Rochdale  Poor  Law  Union  as  it  existed 
prior  to  1894,  and  as  it  now  exists.  That  a  large 
proportion  of  the  workhouse  accommodation  pro- 
vided by  the  guardians  of  the  Rochdale  Union 
has  become  or  is  now  considered  by.  the  Local 
Government  Board  to  be  unsuitable  and  unfit  for 
the  purposes  for  which  it  was  provided  although 
the  whole  of  the  debt  incurred  in  respect  thereof 
has  not  yet  been  paid  off,  and  that  the  preeeat 
value  of  the  workhouse  building  to  the  Rochdale 
Union  has  in  consequence  thereof  been  greatly 
depreciated.  That  it  would  be  unjust  to  the 
guardians  of  the  Rochdale  Union  and  to  the 
ratepayers  of  that  union  as  altered  by  the  above- 
mentioned  order  that  the  whole  of  the  outstand- 
ing cost  of  providing  such  workhouse  accommo- 
dation and  the  cost  of  maintaining  the  same,  and 
the  whole  of  the  expenditure  on  tiie  relief  of  the 
poor  should  be  borne  by  the  g^uardians  or  tiie 
ratepayers  without  proper  compensation  for  the 
lo»s  which  they  have  sustained  by  the  diminution 
of  the  area  of  their  union  by  such  order. 

And  they  further  said  tiiat  by  reason  of  the 
stetutes  and  orders  they  are  entitied  and  they 
daim  that  they  should  not  be  plaoed  in  a  wone 
financial  position  by  reason  of  the  separation  of 
Bacup  in  Spotland  from  the  Rochdale  Union, 
and  that  by  the  terms  of  the  orders  and  other- 
wise they  are  entiUed  to  be  compensated  for  any 
financial  loss  they  have  sustained  or  may  here- 
after sustein  by  reason  of  such  separation. 

At  the  hearing  before  the  arbitrator  it  was 
contended  on  behalf  of  the  guardians  of  the 
Rochdale  Union  that  the  adjustment  was  reanired 
for  the  puiposes  of  the  Acte  and  orders,  ana  that 
the  following  matters  ought  to  be  taken  into  con- 
sideration in  making  such  adiustment,  namely, 
(a)  The  amount  of  the  outetanding  loans  charged 
upon  the  common  fund  of  the  Rochdale  Union; 
(o)  the  exceptional  number  of  paupers  requiring 
relief  in  the  Rochdale  Union  by  reason  of  (1)  the 
density  of  the  population,  and  (2)  the  situation  of 
the  town  of  Kochdale ;  (c)  tiie  eomparatave 
absence  of  pauperism  from  the  transferred  portion 
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of  the  towfiship  of  Spotland ;  (d)  the  laree  amount 
of  workhouse  aocommodation  providM  by  the 
Bochdale  Union ;  (e)  the  unsnitability  and  imfit- 
neas  of  a  grea^  part  of  ^e  Bochdale  Workhouse 
for  the  purposes  for  which  it  was  provided ;  (/) 
the  loss  of  all  contribution  from  the  transferred 
portion  of  the  township  of  Spotland  towards  the 
expenses  of  the  guardians  of  the  Bochdale  Union. 
{g)  the  increase  in  the  rates  leviable  in  the 
remainder  of  the  Bochdale  Union  by  reason  of 
BDch  transfer;  and  evidence  was  accordingly 
tendered  to  him  on  behalf  of  the  fl^uardians  of  tne 
Bochdale  Union  in  support  of  the  following 
alle^tions,  namely:  (1)  That  the  workhouse  of 
the  Bochdale  Union  is  situated  in  the  township 
of  Wardle,  in  that  union ;  that  it  was  erected  in 
the  year  1877,  and  has  from  time  to  time  been 
enlarged;  and  that  the  guardians  of  the  union 
have  raised  (loans  for  the  purpose  of  erecting, 
setting,  furnishing,  and  extendiuu?  such  work- 
house ;  and  that  on  the  28th  Dec.  1^4  large  sums 
were  still  outstanding  in  respect  of  the  loans,  and 
were  charp^  upon  the  common  fund  of  the  whole 
of  the  umon;  (2)  that  the  town  of  Bochdale  is 
comprised  in  the  township  of  Bochdale,  in  the 
Bochdale  Union ;  that  it  has  a  dense  population, 
namely,  a  population  (according  to  the  census  of 
1891)  of  71,4()1  within  an  area  of  4!l85  acres,  and 
it  is  situate  on  the  main  road  leading  from  Liver- 
pool, Bolton,  and  Manchester,  to  the  larae  towns 
oad  ports  in  the  North  of  England,  and  is  near 
to  the  large  towns  of  Oldham  and  Burr,  amongst 
others ;  tnat  the  rateable  value,  accoraioK  to  tike 
valuation  lists  in  force  on  the  28th  Dec.  1894,  of 
the  Bochdale  Union  was  512,3992.  58.,  and  of  the 
portion  of  the  township  of  Spotland,  transferred 
to  the  Haslinffden  Union  as  hereinbefore  men- 
tioned was  33,a40L 

On  behalf  of  the  s^uardians  of  the  Haslingden 
Union  it  was  oontencfed  that  none  of  the  matters 
were  matters  in  respect  of  which  the  arbi- 
trator, had  power  to  award  an  adjustment  as 
between  the  guardians  of  the  Haslingden  Union 
and  the  guardians  of  the  Bochdale  Union. 

The  arbitrator  was  of  opinion  that  none  of  the 
matters  relied  upon  on  behalf^  of  the  Bochdale 
guardians  were  matters  for  adjustment  between 
the  parties  under  the  Acts,  and  he  accordingly 
declined  to  receive  any  evidence  on  the  part  of 
the  Bochdale  guardians  in  relation  thereto,  and 
he  awarded  and  determined  that  no  adjustment 
was  required  for  the  purposes  of  the  above-men- 
tioned Acts  and  orders  between  the  parties,  and 
thttt  each  party  do  pay  their  own  costs  of  the 
arbitration. 

By  the  Local  Government  Act  1894  (56  &  57 
Yict  c.  73),  s.  68 : 

(1.)  Where  any  adjustment  is  required  for  the  pnrpofle 
of  this  Act,  or  of  any  order  or  thing  made  or  done  under 
thia  Act,  then,  if  the  adjustment  is  not  otherwise  made, 
the  Mrthorities  interested  may  make  agreements  for 
the  purpose,  and  may  thereby  adjust  any  property, 
inoome,  debts,  liabilities,  and  expenses,  so  far  as 
affeeted  by  this  Aot,  or  such  scheme,  order,  or  thing,  of 
the  parties  to  the  agreement. 

(2.)  The  agreement  may  provide  for  the  transfer  or 
retention  of  any  property,  debts,  or  liabilities,  witii  or 
without  any  oonditions,  and  for  the  joint  use  of  any 
property,  and  for  payment  by  either  party  to  the  agree- 
ment, in  respect  of  property,  debts,  and  liabilities  so 
transferred  or  retained,  or  of  such  joint  user,  and  in 
respect  of  the  salary  or  remuneration  of  any  officer  or 
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person,  and  that  either  by  way  of  an  annual  payment, 
or  except  in  the  case  of  a  salary  or  remuneration,  by 
way  of  a  capital  sum,  or  of  a  terminable  annuity  for  a 
period  not  exceeding  that  allowed  by  the  Local  Govern- 
ment Board:  Provided,  that  where  any  of  the  autho- 
rities interested  is  a  board  of  guardians,  any  such  agree- 
ment, so  far  as  it  relates  to  the  joint  use  of  any  property, 
shall  be  subject  to  the  approval  of  the  Local  (Government 
Soard. 

(8.)  In  default  of  an  agreement,  and  as  far  as  any 
such  agreement  does  not  extend,  such  adjustment  shall 
be  referred  to  arbitration  in  accordance  with  the  Arbi- 
tration Act  1889,  and  the  arbitrator  shall  have  power  to 
disallow  as  costs  in  the  arbitration  the  costs  of  any 
witness  whom  he  considers  to  have  been  called  unneces- 
sarily, and  any  other  costs  which  he  considers  to  have 
been  incurred  unnecessarily,  and  his  award  may  provide 
for  any  matter  for  which  an  agreement  might  have  been 
provided. 

(4.)  Any  sum  required  to  be  paid  by  any  authority 
for  tiie  purpose  of  adjustment  may  be  paid  as  part  of 
the  general  expenses  of  exercising  their  duties  under 
this  Act,  or  out  of  such  special  fund  as  the  authority, 
with  the  approval  of  the  Local  Gknremment  Board, 
direot,  and  if  it  is  a  capital  sum  the  payment  thereof 
shall  be  a  purpose  for  which  the  authority  may  borrow 
under  the  Acts  relating  to  such  authority,  on  the  secu- 
rity of  all  or  any  of  the  funds,  rates,  and  revenues  of  the 
authority,  and  any  such  sum  may  be  borrowed  without 
the  consent  of  any  authority,  so  that  it  be  repaid  within 
such  period  as  the  Local  Qovemment  Board  may 
sanction. 

(5.)  Any  capital  sum  paid  to  any  authority  for  the 
purpose  of  any  adjustment  under  this  Act  shall  be 
treated  as  capital,  and  applied  with  the  sanction  of  the 
Local  Qovemment  Board,  either  in  the  repayment  of 
debt  or  for  any  other  purpose  for  which  capital  money 
may  be  applied. 

Brynmor  Jones,  Q.C.  and  Alexander  Glen  for  the 
Bochdale  Union. — ^The  qnestion  is.  Have  we  any 
claim  which  comes  within  sect.  68  of  the  Local 
Gk>vemment  Act  1894,  by  reason  of  this  transfer 
of  part  of  the  township  of  Spotland  P  We  are 
left  with  liabilities  which  were  undertaken  for 
the  Bochdale  Union  when  it  was  larger  in  area, 
and  onr  whole  financial  position,  our  income  and 
our  expenses,  are  altered  to  our  detriment.  These 
form  matters  for  adjustment  under  the  section. 
They  referred  to  The  Local  Government  Act  1894 
(56  &  57  Vict  c,  73),  s.  68  (1),  (2).  [Ohannbll,  J. 
— Why  should  these  loans  not  i)e  adjusted?] 
We  do  not  know.  These  loans  are  charged  on 
the  common  fund. 

C.  A.  BusseU,  Q.C.  and  Macmorran  for  the 
Haslingden  Union. — The  cardinal  question  is. 
Are  the  right  parties,  between  whom  adjustment 
is  to  be  made,  oef ore  the  arbitrator  P  [Bidley,  J. 
— Who  do  you  ear  is  the  right  party  r]  Spotland 
in  Bacup  is.  We  ai-e  not.  [Ohannbll,  J. — 
But  they  are  part  of  you  now.]  As  to  the  loss 
of  rateable  value  from  one  area  to  another.  For 
that  compensation  must  be  given,  and  adjustment 
does  not  mean  compensation. 

Ohannbll,  J. — ^I  am  of  opinion  that  in 
this  case  an  adjustment  is  required,  and  as 
an  adjustment  is  required  the  matter  will, 
I  suppose,  have  to  go  hack  to  the  arbitrator  to 
make  an  adjustment.  That  decision,  of  course, 
does  not  involve  that  the  adjustment  when  made 
will  be  in  favour  of  Bochdale  and  against  Has- 
lingden ;  nor  does  it  follow  that  the  adjustment 
may  not  be  a  decision  to  the  effect  that  in  sub- 
stance the  benefits  of  one  are  equivalent  to  the 
burdens  and  nothing  is  required  to  be  done,  but  a 
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decision  to  that  effect,  although  in  my  opinion  it 
would  be  a  good  adjustment,  can  only  be  arriyed 
at  by  going  into  the  facts  and  ascertaining 
whether  or  not  it  would  be  fair  and  right  between 
the  two  bodies.  So  that  nothing  that  I  say  would 
preclude  a  decision  of  the  arbitrator,  aft^  going 
mto  the  matter,  that  nothing  was  required  to  be 
done.  I  think,  however,  that  there  are  matters 
which,  prima  facie  require  adjustment^  and  which 
should  be  looked  into,  and  therefore  that  an 
arbitration  is  required.  Now,  dealing  with  cer- 
tain matters  set  out  in  the  case,  those  are  what 
the  arbitrator  says  were  the  matters  brought 
before  him  as  requiring  adjustment — it  is  not 
necessary  for  our  decision  to  go  in  detail  into 
which  of  those  matters,  if  they  stood  alone,  would 
be  enough  to  make  an  adjustment  required,  but 
we  have  been  asked  to  do  something  to  assist  in 
the  matter,  and  (whether  my  brother  entirely 
agrees  with  it  I  do  not  exactly  koow),  I  am  willing 
to  indicate  which  of  these  I  think  would  neces- 
sarily require  adjustment^  and  which  of  them  are 
merely  matters  to  be  taken  into  account  in  con- 
sidering the  mode  in  which  the  other  things  are 
to  be  adjusted.  Taking  first  the  matter  of  the 
leans,  it  seems  to  me  uiat  it  is  perfectly  clear 
that  requires  adjustment.  It  is  quite  clearly  in 
my  view,  and  it  was  quite  clearly  at  the  time  of 
the  order  taking  effect,  a  liability  of  the  then  Roch- 
dale Union.  In  all  probabilitjr  there  were  similar 
liabilities  of  the  Haslingden  Union  which  may  pos- 
sibly make  an  element  for  consideration  when  you 
come  to  the  mode  of  adjustment,  but  clearly  these 
loans  were  a  liability  of  the  Rochdale  Union,  and 
thej^  were  charged  upon  the  rates  levied  upon  the 
entire  district  which  then  constitoted  the  Roch« 
dale  Union.  The  particular  part  that  was  taken 
away  from  it,  Spotland,  was  a  part  out  of  which 
rates  had  been  raised  in  the  past  and  would  be 
raised  in  the  future  towards  those  liabilities  to 
pay  out  of  the  rates  the  interest  and  instalments 
of  the  sinking  fund  to  pay  off  the  loans  in  due 
course  of  time.  It  was  a  liability  of  the  entire 
area  then  of  the  Rochdale  Union.  Are  the  whole 
of  those  loans  now  to  be  borne  by  what  remains 
of  the  Rochdale  Union  P  If  so,  on  what  principle 
are  they  to  be  so  borne  P  It  is  difficult  to  see, 
unless  there  is  an  award  or  an  agreement  by 
which  those  existing  outstanding  loans  are  to  be 
the  liabilities  of  what  I  may  call  the  new  body 
that  is  created,  that  is  to  say  the  new  and  present 
Rochdale  Union,  which  is  the  old  Rochdale  Union 
minus  Spotland — a  new  area  and  a  new  body. 
Unless  those  liabilities  are  in  some  way  trans- 
ferred and  put  upon  that  new  area  wliat  is  to 
become  of  them  P  To  illustrate  a  difficulty  which 
arises  in  reference  to  one  matter,  there  is  a  case 
recently  in  regard  to  the  Dorking  Union  which  I 
think  Mr.  Macmorran  knows  aM>ut.  There  are 
certain  things  which  are  gone  altogether  by 
reason  of  the  separation.  Any  paupers  who  have 
been  bom  in  the  old  Rochdale  Union  have,  I 
believe,  now  entirely  lost  their  birth  settlement 
by  this  division.  That  was  decided  recently  upon 
the  authority  of  old  cases.  There  are  certoin 
matters  which  really  are  in  the  nature  of 
liabilities,  but  which  do  not  attach  to  any  area 
now  because  the  old  area  to  which  they  were 
attached  has  gone.  I  do  not  suppose  anybody 
would  say  that  these  loans  by  the  msuranoe  com- 
panies charged  upon  the  rates  of  the  old  Rochdale 
Union  are  gone  altogether  and  have  not  got  now 


to  be  paid  because  the  old  Rochdale  Union  does 
not  now  exist.  No  doubt  the  e&ct  of  the 
adjustment  will  be  to  charge  either  the  whole 
or  part  of  them  upon  the  new  Rochdale 
Union,  but  until  there  has  been  an  adjust- 
ment that  has  not  heea  done,  and  that 
is  a  matter  which  seems  clearly  to  require  adjust- 
ment. The  next  matter  that  seems  to  me  to 
require  adjustment  if  it  stood  alone,  woidd  be  tiie 
workhouse  items  (cE)  and  (e)  which  more  or  less 
go  together.  There  was  a  workhouse  prorided 
for  the  old  Rochdale  Union.  It  was  provided 
with  regard  to  the  then  requirements  of  the 
Union.  I  suppose  it  happens  to  be  built  in  the 
part  of  the  district  which  remains  in  Rochdale, 
Dut  it  mieht  have  happened  to  be  in  Spotland. 
What  would  have  become  of  it  then  P  There  is 
nothing  in  this  Act,  as  there  was  in  the  School 
Order  which  we  had  to  consider  yesterday,  which 
decides  to  which  part  that  workhouse  should 
belong.  It  was  the  property  of  the  entire  old 
Rochdale  Union ;  therefore,  so  far  as  the  rate- 
payers of  a  district  can  be  ^aid  to  be  the  owners 
of  the  property  of  the  district,  it  was  partly  tiie 
property  of  the  ratepayers  within  Spotland  and 
partly  tne  property  of  the  ratepayers  within  tiie 
other  portion  of  the  Rochdale  Union.  It  was  the 
property  of  the  ratepayers  somehow,  to  some 
extent  of  the  ratepayers  of  the  one  part  to  some 
extent  of  the  ratepayers  of  the  other  part.  There- 
fore, if  that  worknouse  had  been  of  value  surely 
it  requires  adjustment.  If  it  is,  as  suggested  here 
a  burden,  that  is  to  say,  if  it  is  too  large  for  the 
purpose  for  which  it  is  wanted,  it  woum  appear 
that  that  equally  requires  adjustment.  It  is  the 
property  of  an  area  which  has  been  divided,  and, 
as  1  say,  so  far  as  the  ratepayers  of  the  area 
could  be  considered  to  be  the  owners  of  the  pro- 
perty, it  was  partly  the  property  of  the  ratepayers 
in  Spotland,  and  partly  the  property  of  the  rate- 
payers in  the  remaining  part  of  Rochdale.  It  is 
now  in  Rochdale  and  one  of  the  matters  that 
requires  adjustment  seems  to  me  to  be  the  terms 
upon  which  that  workhouse  is  to  become  for  the 
future  their  property.  I  have  no  doubt  they 
would  say  it  is  to  become  the  property  of 
Rochdale,  and  Rochdale  would  have  to  buy  out 
the  interest  of  the  ratepayers  of  Spotland  in  it 
Equally  if  it  is  a  burdensome  thing  which  was 
the  property  of  the  ratepayers  of  the  entire  old 
area,  the  people  who  are  to  be  left  for  the  fature 
with  the  burden  would  have,  I  should  think,  to  be 
paid  in  one  shape  or  another— I  am  not  speaking 
of  it  as  a  payment  in  money — in  respect  of  that 
burden  being  entirely  upon  them.  These  matters 
seem  to  me  to  be  matters  which  clearly  require 
adjustment,  even  if  nothing  else  did.  Upon  the 
other  matters  —  the  exceptional  nuoiber  of 
paupers  in  what  is  left  of  Rochdale,  and  the  com- 
parative absence  of  pauperism  in  the  part  that  is 
taken  away  {(h)  and  (c)  and  also  (^  and  (^))— 
namely,  the  loss  of  contributions  from  SpoUand 
towards  the  expenses  of  Rochdale  Union,  and  the 
increase  of  the  rates  leviable  in  the  remainder,  1 
myself  am  rather  inclined  to  think  that  those  are 
not  matters  which  require  directly  adjustment, 
but  that  they  are  considerations  to  be  taken  into 
account  in  considering  how  you  will  adjust  the 
burdens  and  liabilities  which  do  require  adjust- 
ment. This  is  how  the  thing  would  work  practi- 
cally. I  am  by  no  means  coufident  that,  if  sach 
a  case  could  ever  arise  in  which  those  were  the 
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only  tlungs  recmiiing  adjuBtment,  they  misht  not 
be  adjnsted.  1  am  not  absolutely  confident  of 
that,  but  I  do  not  belieye  it  is  possible  there  ever 
can  be  a  case  in  which,  when  one  area  is  taken 
from  another,  there  is  not  something  that  requires 
adjustment.  In  aU  cases  these  local  bodies  have 
locuis ;  in  all  cases  they  have  property,  and  an 
adjustment  is  invariably  required,  I  think.  I  do 
not  think  there  is  anything  to  the  contrary  of 
that»  either  in  sect.  68  or  in  the  terms  of  the 
order  set  out  in  this  case.  I  think  it  is  enough 
to  show  that  there  is  here  a  case  requirinff 
adjustment,  that  it  requires  consideration,  and 
that,  although  it  is  possible  that  the  arbitrator 
may  think  tiie  fair  thing  between  all  the  bodies 
is  to  leave  things  as  they  are,  still  it  requires 
to  be  gone  into  to  see  whether  that  is  so. 
Art  10  of  the  order  very  strongly  corro- 
boi-ates  that  view,  because  it  proviaes  that 
the  arbitrator,  in  considering  the  adjustment, 
shall  have  regard  to  the  large  amount  of  work- 
house accommodation  now  provided,  and  to  all 
the  special  cirounustances  which  seem  to  involve 
that  everybody  thought  at  the  time  this  was 
drawn  there  must  be  an  adjustment  I  have  no 
doubt  they  did.  As  I  said  in  the  course  of  the 
argument  it  is  rather  common  on  these  inquiries 
to  put  off  troublesome  questions  when  they  arise 
by  saying  they  can  all  be  settied  when  you  come 
to  tfaie  MJustment;  that  was  Mr.  Maomorran's 
aigument  in  the  case  I  had  in  my  mind.  I  do  not 
know  that  it  is  necessary  to  say  anytlung  more 
than  that  I  think  it  is  a  case  for  an  adjustment* 
but  I  have  endeavoured,  as  I  was  asked  to  do  so, 
to  ^ve  my  views  for  what  they  are  worth  as  to 
which  of  these  items  would,  if  they  stood  alone, 
be  matters  for  adjustment. 

BrDLSY,  J. — ^I  have  nothing  to  add  to  what  my 
brother  Channell  has  said.  He  has  gone  fully 
into  the  matter,  and  I  see  no  reason  to  dissent 
from  what  he  has  said  in  any  j^articular.  The 
result  is  the  award  must  be  set  aside. 

Award  set  aside. 

Solicitors  for  the  Rochdale  Union,  Bower, 
Cotton,  and  Bower, 

Solicitors  for  the  Haslingden  Union,  Bobbins, 
Billing,  and  Co,,  for  T,  H,  Townsend,  Bawten- 
stall. 


May  19  and  20, 1898. 
(Before  Bidlbt  and  Ohannbll,  JJ.) 

Thb  Mator,  &c.  of  Buby  St.  Edmttnds  v, 
Thk  West  Suffolk  County  Council,  (a) 

Local  government — Quarter  sessions  borough  oner 
10,000  population — Ifevo  county  bridges  — 
LiahUity  to  contribute — Local  Government  Act 
1888  (51  &  52  Vict.  c.  41).  ss.  6,  35. 

By  sect.  6  of  the  Local  Oovemment  Act  1888  the 
covmty  council  shall  have  power  to  purchase  or 
take  over  on  terms  to  be  agreed  on,  existina 
bridges  not  being  at  present  county  bridges,  ana 
to  erect  new  bridges  and  to  maintain,  repair, 
and  improve  any  bridges  so  purchased,  taken 
over,  or  erected. 

And  by  sect.  35,  in  the  case  of  a  quarter  sessions 
borough  .  .  .  containing  ...  a  popu- 
lation of  10,000  or  upwards  the  following  provi* 
sums  shall    .     .     .     apply.      (2)     Where    stich 

(a)B«ported  by  W.  db  B.  Hebbbrt,  Esq.,  Bftrriater-at-L«w. 


borough  is  at  the  passing  of  this  Act  exempt  in 
whole  or  in  pa/rt  from  contributing  towards  costs 
incurred  for  any  purpose  for  which  the  quarter' 
sessions  of  the  county  in  which  the  borough  is 
situate  are  authorised  to  incur  costs  the  parishes 
in  the  borough  shaU  not,  save  as  in  this  Act 
expressly  mentioned,  be  assessed  by  the  county 
council  to  county  contributions  in  respect  of  costs 
incurred  for  any  such  purpose, 

A  writ  was  issued  by  the  plaintiffs  against  the 
defendants  indorsed  as  fouows : — TJie  plaintiffs' 
claim  is  for  a  declaration  that  the  plaintiffs  are 
not  liable  to  contribute  rateahly  to  the  cost  of 
erecting,  maintaining,  or  repairing  new  county 
bridges,  and  for  1371.  ISs.,  money  received  by 
the  defendants  for  the  plaintiffs*  use. 

Bury  8t.  Edmunds  is  a  quarter  sessions  borough, 
containing  according  to  the  census  of  1881  a 
population  of  over  10,0(X). 

Tne  defendant  have  since  lS92paid  1570Z.  4s,  4(2. 
in  respect  of  these  bridges  which  they  have 
charged  to  their  county  accounts  as  general 
expenses,  and  the  plaintiffs  have  been  assessed  to 
their  county  rate  and  Tiave  contributed  thereto 
the  sum  of  137Z.  138.,  their  rateable  proportion 
of  the  whole  sum. 

Held,  that  the  borough  was  exempt  from  contribu- 
ting, and  were  entitled  to  the  declaration  they 
asked  for  on  their  writ,  but  as  to  the  sum  if 
money,  they  could  only  recover  what  had  been 
paid  within  six  months  on  the  authority  of  The 
mayor  of  Thetford  v.  The  Norfolk  Count? 
CouncU  (77  L,  T,  Rep,  498 ;  (1898)  1  Q,  B.  41). 

Special  case. 

A  writ  of  summons  was  issued  by  the  plaintiffs 
affainst  the  defendants  for  a  declaration  that  the 
pLdntiffs  are  not  liable  to  contribute  rateably  to 
the  cost  of  erecting,  maintaining,  or  repairing 
new  county  bridges,  and  for  ISvL  138.  money 
received  by  the  defendants  for  the  plaintiffs'  use. 

Upon  that  this  case  was  ordered  to  be  stated. 

The  plaintiffs  are  the  corporate  body  entrusted 
with  the  duties  of  the  regulation,  administration, 
and  government  of  the  borough  of  Bury  St. 
Edmunds,  which  is  a  municipal  borough 
incorporated  by  charter  dated  the  3rd  of  April 
1606,  and  is  regularly  administered  and  governed 
by  the  statutes  passed  for  the  government  of 
municipal  coiporations  and  now  in  force. 

The  def enoants  are  a  bodv  corporate  incor- 
porated under  and  by  virtue  of  the  Local  Govern- 
ment Act  1888,  and  are  entrusted  with  aJl  the 
rights  and  duties  of  administration  and  govern- 
ment created  by  the  Act  for  the  county  of  West 
Suffolk. 

The  borough  of  Bury  St.  Edmunds  is  situated 
within  the  a£ninistrative  county  of  West  Suffolk, 
and  is  therefore  within  the  district  administered 
by  the  defendants,  and  is  a  quarter  sessionH 
boix>ugh  with  a  separate  commission  of  the  peace 
and  contained  according  to  the  census  of  1881  a 
population  of  10,000  and  upwards,  and  is  not  one 
of  the  boroughs  (i.e.  county  boroughs)  named  in 
the  3rd  Schedule  to  the  Local  Govermnent  Act 
1888,  but  iu  a  larger  quarter-sessions  borough 
within  the  meaning  of  sect.  35  of  that  Act. 

At  the  passing  of  the  Local  Grovemment  Act 
1888  and  at  the  present  time  there  were  and  are 
certain  bridges  in  the  borough  of  Bury  St. 
Edmunds  which  the  plaintifre  were  and  are 
(  legally  bound  to  maintain  and  repair,  and  there 
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were  and  are  oertain  bridges  in  the  county  of 
West  Suffolk  which  the  defendants  (or  their 
predecessors  the  justices  in  quarter  session  for 
the  count  J )  are  and  were  legally  bound  to 
maintain  and  repair  at  their  own  proper  costs  in 
all  respects,  namelT,  certain  county  bridges  in 
existence  at  that  date,  tbe  costs  in  respect  of 
such  maintenance  and  repiir  being  cha^g^  as 
special  expenses  and  to  which  costs  the  phuntiffs 
are  not  liable  to  be  and  hare  not  been  assessed. 

Since  the  passing  of  the  Local  Gk)yemment  Act 
1888  the  foUowing  bridges  in  West  Suffolk  ha^e 
become  county  bridges. 

Of  these  bridges,  Glemsford  Femhill  bridge 
was  erected  by  tl^  parish  of  Glemsford  and  taken 
over  as  a  county  bridse  by  the  defendants  under 
sect.  22  of  the  Highways  and  Locomotiyes 
(Amendment)  Act  1878. 

All  the  other  bridges  (except  Ballingdon  bridse), 
were  purchased,  tucen  orer,  or  erected  by  the 
defendants  under  the  powers  conferred  upon  them 
by  sect.  6  of  the  Local  Grovemment  Act  1888,  and 
under  the  following  circumstances.  (1.)  Worm- 
ingford  bridge.  This  bridge  is  half  in  West 
Suffolk  and  half  in  Essex  and  was  as  to  West 
Suffolk  half  taken  over  by  the  defendants,  and  as 
to  the  Essex  half  by  the  Essex  County  Council 
from  the  surveyors  of  the  highways  of  the 
parishes  of  Wiston  and  WormingfordreepectiTely, 
and  was  subsequent^  rebuilt  jointly  b^  the 
defendants  and  the  £ssex  County  Council.  (2) 
Fomham  All  Saints  bridse.  (3)  Fomham  Saint 
Geneviere  bridge.  (4)  F&mpton  bridge.  These 
three  bridges  were  taken  over  hj  the  defendants 
from  the  Eastern  Counties  fTavigation  and 
Transport  Company  Limited  and  subsequently 
rebuilt  by  the  ddendants.  (5)  Stoke-by-Niftyland 
bridge.  This  bridge  was  taken  orer  by  the 
defendants  from  the  suTreyors  of  the  highways  of 
the  paridi  at  Stoke-by-Nayland.  (6)  Boxted 
brid^.  This  bridge  is  half  in  West  Suffolk  and 
half  in  Essex,  and  was  as  to  the  West  Suffolk 
half  taken  oyer  by  the  defendants,  and  as  to  the 
Essex  half  by  the  flssex  Coun^  Council  from  the 
Stour  Navigation  Company  Limited,  and  was 
subsequently  rebuilt  jointly  by  the  defendants 
and  the  Essex  County  Council.  (7)  Judes  Feny 
bridge.  This  is  a  new  bridge  recently  erected  by 
the  defendants  on  the  site  of  an  ancient  ford.  (8) 
Ballingdon  bridge.  At  the  passing  of  the  Local 
Goyemment  Act  1888  this  bridge  was  half  in  the 
Urban  Sanitary  District  of  the  borough  of 
Sudbury  in  West  Suffolk  and  half  in  the  urban 
Sanitary  District  of  the  borough  of  Sudbury  in 
Essex,  and  was  repaii*able  as  to  the  half  in  west 
Suffolk  by  the  Urban  SanitiiTy  Authority  of  the 
borough  of  Sudbury  and  as  to  the  half  in  Essex 
by  the  Essex  Quarter  Sessions  as  an  Essex 
county  bridge.  The  borough  of  Sudbury  is  a 
quarter  sessions  borough,  but  did  not  contain 
according  to  the  census  of  1881  a  population  of 
10,000  or  upwards.  By  virtue  of  the  Local 
Grovemment  Act  1888  the  whole  of  the  Urban 
Sanitary  District  of  the  borough  of  Sudbury 
(including  the  portioa  formerly  in  Essex)  became 
part  of  the  adnunistrative  county  of  West  Suffolk, 
the  defendants  thereby  becoming  liable  for  the 
maintenance  and  repair  of  the  hau  of  the  bridge 
formerly  in  Essex  including  the  approach  thereto. 
The  liability  for  the  maintenance  and  repair  of 
the  other  half  remained  with  the  Urban  Sanitary 
Authority  (now  the  Urban  District  Council)  of 


the  borough  of  Sudburr,  but  subsequently  this 
half  was  tSkeai  over  by  the  defendants  from  that 
authority  under  the  powers  conferred  by  sect  6 
of  the  liocal  Gk>vemment  Act  1868. 

There  are  practically  no  main  roads  in  tiie 
county  of  West  Suffollc,  and  what  few  there  srs, 
do  not  cross  any  of  the  bridges  above-named. 

The  defendants  have  since  the  8th  Feb.  1892 
paid  in  respect  of  the  bridges  the  net  sum  of 
15702.  4f .  id. 

The  above-mentioned  sums  have  been  charged 
by  the  defendants  in  their  county  aooounts  as 
general  expenses  in  accordance  with  thedefinitinn 
of  "  general  expenses  "  contained  in  sect.  68  of  the 
Act  And  the  plaintiffs  have  been  assessed  to 
such  expenses  according  to  th^  county  ratehasiB 
in  force  at  the  time  the  payments  were  made,  and 
have  thereby  contributed  the  sum  of  1371. 13f .  aa 
their  rateable  proportion  of  the  15701.  4s.  id. 

The  plaintiffs  contend  that  by  virtue  of  the 
Local  (jFovemment  Act  1888  the  payments  made 
in  respect  of  the  bridges  as  set  forth  in  paragraph 
12  hereof,  should  not  have  been  charged  aa 
"  general  expenses "  but  should  have  been 
charged  as  ''special  expenses"  in  aooordanoe 
with  the  definition  of  special  expenses  contained 
in  sect.  68  of  the  Act,  and  that  they  should  not 
have  been  assessed  by  the  country  council  to 
oounty  ccmtributions  in  respect  thereof.  And 
the  plaintiffs  will  further  contend  the  policy  of 
the  Legislature  for  several  centuries  to  wit  from 
the  Statute  of  Biidoes  (22  Hen.  8)  to  the 
passing  of  the  Highways  and  Looomotivsa 
(Amendment)  Act  1878  has  been  to  fix  the 
liability  for  the  erection,  repairing,  and  main- 
taining of  bridges  without  towns  corporate  on  the 
inhabitants  of  the  shire  within  which  the 
bridges  happen  to  be,  and  if  they  be  within  a 
town  corporate  upon  the  inhabitants  of  such  town 
and  that  this  principle  is  expressly  recoffnised  by 
the  Local  Government  Act  1888,  sect.  35,  it  being 
thereby  enacted,  that  in  cases  where  a  borough  at 
the  passing  of  the  Act  is  exempt  in  whole  or  in 
part  finom  contributing  towards  costs  incoired 
for  any  purpose  for  which  the  quarter  sessions  of 
the  coun^  in  which  the  borough  is  situate  are 
authorised  to  incur  costs,  the  parishes  of  the 
borough  shall  not  save  as  in  the  Act  expressly 
mentioned  be  assessed  by  the  county  council  to 
county  contributions  in  respect  of  costs  incorred 
for  any  such  purpose. 

The  defendants  on  the  other  hand  contend  that 
by  virtue  of  tihe  Local  Government  Act  1888  the 
payments  made  in  respect  of  the  brid^,  were 
payments  in  respect  of  which  the  plaintifFs'  wsi^ 
uable  to  be  assessed,  and  that  such  payments 
were  rightly  charged  as  seneral  expenses.  And 
the  deundants  contend  that  the  plaintifEs* 
contention  as  to  the  policy  of  the  Legpslature  ia 
not  tiie  true  construction  of  the  law,  and  that  the 
principle  r^erred  to  in  the  plaintiffs'  contention 
IS  not  expressly  recognised  by  the  Local 
Government  Act  1888  as  stated  above  by  the 
plaintiffs. 

By  the  Local  Government  Act  1888  (51  &  5& 
Vict.  c.  41),  s.  6 : 

The  ooanty  ooonoil  ahall  have  power  to  purohaM  <v 
take  over  on  terma  to  be  agreed  on,  eristing  biidgaa  not 
being  at  present  oounty  bridges,  and  to  erect  ae* 
bridges,  and  to  mamtain  and  repair,  any  bridgea  ao- 
pnrohaaed,  taken  over,  or  ereoted. 
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And  by  aeot.  35 : 

In  the  oaM  of  a  quarter  BeesioDs  borough,  not  being 
one  of  the  boroughs  named  in  the  third  Sohedole  to  thia 
Aot  bat  oontaiidng  according  to  the  oenane  of  one 
thousand  eight  hundred  and  eighty  one,  a  population  of 
ten  thousand  or  upwards,  the  foUowing  proviaioos  shall, 
on  and  after  the  appointed  dajapplj.  .  .  .  (2)  Where 
•uoh  borough  is  at  the  passing  of  ihia  Act  exempt  in 
whole  or  in  part  from  contributing  towards  costs 
incurred  for  any  purpose  for  which  the  quarter  sessions 
of  the  county  in  which  the  borough  is  situate  are 
authorised  to  incur  costs,  the  parishes  in  the  borough 
shall  not,  sare  as  in  this  Act  expressly  mentioned 
be  assessed  by  the  county  council  to  county  oontribu- 
ticiis  in  respect  of  costs  incurred  for  any  such  purpose, 
nor  in  case  of  a  partial  exemption  be  so  assessed  for  any 
Isiger  sum  than  such  as  will  give  effect  to  that 
exemption ;  but  this  exemption  shall  not  extend  to  any 
costs  incurred  for  the  purpose  of  any  powers,  duties,  or 
liabilities  of  the  justices  of  the  borough  which  will  by 
▼irtna  of  this  Act  be  exercised  or  discharged  by  the 
county  council,  nor  to  any  coats  of  or  incidental  to  the 
of  the  county. 


W.  Graham  for  the  plaintiffs. — We  ask  for  the 
declaration  that  we  are  not  liable  to  oontribnte  to 
the  repair,  nudntenanoe,  or  ereotion  of  new 
ooonty  oridges.  With  regard  to  the  money  claim , 
we  cannot  set  back,  I  must  admit,  any  moneys 
paid  more  than  six  months  ago  :  {The  Mayor  of 
Theifard  y.  The  Norfolk  County  Council,  77  L.  T. 
Rep.  4d8 ;  (1898)  1  Q-  B.  41). 

W.  WiOa  for  the  defendante. 

BiDiiBT,  J. — ^I  think  that  this  matter  is  fairly 
clear.  The  qneetion  arises  upon  the  35th  section 
of  the  Local  OoYemment  Aot  1888,  although  other 
sections  of  that  Act  also  have  to  be  referrod  to  in 
order  to  arriye  at  a  proper  construction  of 
sect.  35.  The  former  state  of  things,  as  has  been 
pointed  out  by  my  brother  Gnannell  as  to 
Wooghs  such  as  this  borough  of  Bury  St. 
Edmunds,  was  that  they  wore  called  upon  in 
certain  cases  to  contribute  to  the  rates.  That 
was  a  state  of  things  that  had  to  be  dealt  with 
when  the  Local  Gk>yemment  Aot  was  passed 
creating  the  county  council,  and  it  appears  to 
have  been  the  policy  of  the  Legislature  to  say 
that  for  certain  purposes  the  borough  shall 
maintain  and  keep  its  own  bridges  and  roads  and 
80  forth  out  oi  its  own  rates,  but  for  other 
purposes  it  shall  not  be  liable  where  it  has  not 
oitherto  contributed:  that  is  to  say,  it  shall 
continue  to  pay  its  own  expenses  as  to  what 
was  required  within  the  borough,  but  as  to  the 
county  expenses  of  a  certain  character  it  was 
not  to  pay  anr  contribution  at  all.  The  two 
are  separated  K>r  the  future.  It  is  different  of 
course  with  the  larger  boroughs  and  with  the 
smaller  ones  on  the  other  £uid,  but  we  are 
dealing  now  with  the  quarter  sessions  boroughs 
or  what  may  be  called  the  No.  2  class.  Now  what 
did  the  Legislature  enact  with  regard  to  these 
boroughs  P  It  says  in  the  first  instance  that  the 
powers,  duties,  and  liabilities  of  the  council  of 
such  boroughs  shall  continue  as  under  the 
Municipal  Corporations  Act  1882  "but  subject 
to  such  provisions  and  to  the  savings  hereinafter 
contained,  the  borough  shall  form  part  of  the 
county  for  the  purposes  of  this  Act.^'  Then  it 
continues  "  where  such  borough  is  at  the  passing 
of  this  Act  exempt  in  whole  or  in  part  from 
contributing  towards  ooste  incurred  for  any 
purpose  for  which  the  quarter  sessions  of  the 


county   in    which    the   borough    is  situate  are 
authorised  to  incur   costs  the  parishes  in  the 
borough  shall  not  save  as  in  tms  Act  expressly 
mentioned  be  assessed  by  the  county  council  to 
county  contributions  in  respect  of  costs  incurred 
for  any  such  purpose.*'    Now  the  maintaining  of 
county  bridges  has  always  been   recognised  as 
falling  within  the  county  rate,  and  it  is  a  purpose 
for  which  the  quarter  sessions  of  the  county  in 
which  this  borough  is  situated  and  in  which  other 
boroughs  are  situated  were  authorised  to  incur 
costs      That   purpose    therefore   is    one  ^  from 
contribution  to  which  the  borough  is  prima  fade 
exempted.    That  is  a  part  of  the  ba^i^ain  which 
for  the  present  and  for  the  future  the  Legislature 
is  laying  down  in  the  provision  for  the  Doroueh 
and  the  county  respectively  as  a  oonsiderationror 
their  being  exempted  from  any  contribution  to 
the  county  bridges  to  which  hitherto  they  had 
not  been  liable.    But  as  a  consideration  for  not 
marking   them  liable  so  as  to  contribute,    it   is 
stated  in  the  first  sub-section  which  I  have  ^ust 
read  by  reference  to  the  Municipal  Corporations 
Act  1882  that  i^ey  are  to  continue  to  maintain 
their  own  bridges.     That  is  the  state  of  things 
created.    The  lK>rough  maintains  its  own  bridges 
and  they  are  in  consideration  of  that  not  to  be 
liable    to   county    contributions   in   respect    of 
matters  for  which  the  quarter  sessions  of  the 
county    are    authorised    to    incur    cost.     That 
includes  certainly  all  county  bridges.    So  far  the 
matter  is  perfectly  clear.    But  Mr.  Wills  says, 
"  True,  I  admit   that   for   all   county    bridges 
existing  at  the  time  of  the  passing  of  this  Act, 
the  borough  is  exempt  from  contribution ;"  but  he 
says  that  the  purpose  was  not  what  I  have  been 
mentioning  just  now  but  it  was  directed  simply 
to  the  county  bridges  then  in  existence.    Now  it 
seems  to  me  to  b^in  with  that,  if  that  was  the 
intention  it  is  certainly  not  on  all  fours  with  what 
must     have     been    according    to    the    proper 
understanding  of  the  situation  then  in  existence,, 
the  intention  of  the  Legislature.     They  did  not,, 
as  it  seems  to  me,  say  divide  in  point  of  fact  the 
liability  of  the  borough  and  the  county  respec- 
tively as  to  the  "purposes"  of  the  rate.     The 
word  "  purpose "  as  it  seems  to  me  includes  and 
means  the  object  for  which  the  rate  is  incurred 
and  does  not  refer  to  any  specific  or  individual 
case   of   liability.     It   is   clear   if   Mr.     Wills* 
ar^ment  is  correct  that  the  Legislature   was 
thinking  in  point  of  fact  at  this  time    of  the 
existing  county  bridges.    Now,  if  they  had  been 
thinking  of  that,  it  would  have  been  much  simpler 
to  use  words  which  meant  that  and  clearly  did 
mean  that ;  but  it  seems  to  me  that  the  purpose 
of  the  expenditure  means  the  object  with  which 
it  is  imposed   and   for   which  it   is   collected, 
namely,  the  maintenance  of  county  bridges  as 
they  may  be  in  future.     It  may  be  that  some 
will  cease  to  be  county  bridges  and  some  will  be 
added  and  some  may  cease  to  exist  because  of  the 
disuser  of  roads.    The  next  point  raised  is  that 
the  quarter  sessions,  although  they  could  incur 
costs  up  to  that  time  in  respect  of  the  mainten- 
ance of  bridges,  were  not  authorised  as  is  at  this 
present  moment  the  county  council  under  sect.  6 
of   the   Local  Grovemment   Act  1888   to  erect 
bridges.    It  is  not  I  think  quite  correctly  stated 
in  that  form,  because  it  does  appear  that  under 
the  Highways  and  Locomotives  Amendment  Aot 
1878  sect.  22,  the  county  authority  might  make 
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contribution  to  the  extent  of  one  half  of  the  oost 
of  the  erection  of  a  new  bridge,  but  it  is  true  that 
the  aaarter  sessions'  power  to  incur  liability  in  the 
putting  up  of  a  new  bridge  did  only  extena  to  one 
naif  of  the  oost  of  such  bridge,  whereas  reading 
sect.  6  it  appears  to  me  to  ^ve  the  county  council 
power,  if  they  think  proper  to  do  so,  to  erect  a 
new  bridge  entirely  at  its  own  cost.     It  may  be 
arguable  that  it  is  not  so,  but  assuming  it  to  be 
so  in  favour  of  Mr.  Wills'  argument  there  remains 
the  question,  is  that  a  distinction   sufficient  to 
enable  us  to  say  the  intention  was  to  limit  the 
exemption  of  the  borough  specifically  to  cases  in 
which  the  former  authority,  the  quarter  sessions, 
had   authority,   and  to  leare   outside  the  new 
powers  conferred  upon  the  county   council  P    I 
think  that  upon  the  proper  oonsbruction  of  the 
Act  it  cannot  have  been  intended  to  have  that 
meaning.    The  words  are  of  a  general  nature,  and 
it  is  not  desirable  to  draw  distinctions  where  they 
are  not  to  be  found  in  thn  general  words  which 
are  in  the  Act  of  Parliament  itself.     It  appears 
to   me  that  the  object  was  "in  the  nature  of 
county   bridges"    including  in  that  phrase  the 
gjEflieral  county  liability  in  respect   of  bridges. 
With  modification  of  some  more  or  less  impor- 
tance that  is  the  same  now  as  it  was  before,  and 
I  think  the   proper  construction  is  to  say  that 
with   its    alterations   from   time   to   time  that 
liability  is  to  rest   upon  the  county  where  it 
was  before.     Therefore   there   ought  to   be    a 
declaration    that    the     plaintiffs    are    entitled 
to   recover   the    money  expended   for    the    six 
months. 

Ghannbll,  J. — ^I  think  the  whole  matter  turns 
upon  the  interpretation  which  we  must  put  upon 
the  word  "  purpose  "  in  the  second  sub-section  of 
sect.  35.    jNow  I  think  it  is  a  very  general  word, 
and  tbat  one  must  so  interpret  it.    It  says  where 
a  borough  is  exempt  from  contributing  towards 
costs  incurred  for  any  purpose  for   ^ich  the 
quarter  sessions  are  authorised  to  incur  costs. 
Now  the  quarter  sessions  were  authorised  to  incur 
costs  In  reference  to  the  maintenance  of  bridges 
and  they  were  authorised  also  to  incur  costs  in 
reference  to  the  ei'ection  of  bridges,  not  to  pay  the 
entire  cost,  but  to  contribute  towards  cost   of 
erection  of  bridges,  and  '*  general  county  bridges  " 
were  a  substantial  heading  of  county  expenditure, 
and  were  always  so  treat^.    They  were  a  heading 
in  respect  of  which  there  was  no  power  to  caU 
upon  tne  quarter  sessious  boroughs  for  contribu- 
tion, although,   of  course,   as    to  a  very   large 
number  of  matters  there  was  power  so  to  call 
upon  the  boroughs  for  contribution.    That  being 
the    state   of   things   the   policy   of   this    Act 
undoubtedly  is  to  leave  this  class  of  boroughs  in 
substantially  the  same  pecuniary  position  as  they 
were   before.     That   is  a   general   policy,    and 
further  it  certainly  is  not  tne  general  policy  as 
regards  these  boroughs  to  charge  them  separately 
for  their  own  concerns  of  a  particular  character 
such  as  bridges  and  many  other  things  which  the 
boroughs  have  to  pay  separately.     Where  you 
find  they  have  to  pay  separately  for  their  own 
bridges  prima  faciei  yon  would  not  expect  that 
they  should  pay  any  share  for  the  bridges  in  the 
county  outside  the  borough.     That   is  not   of 
universal  application,  but  in  reference  to  these 
boroughs,  I  Know  of  no  case  in  which  they  are 
charged    double.      The    smaller    boroughs    are 
charged  double  for   a  considerable    number    of 


things.    That  bein^  the  general  yiew,  and  I  quite 

appreciate  Mr.  Wilis'  argument,  the  only  difficulty 

created  is  in  reference  to  sect  6,  which  appears  to 

oonfer  a  new  power  upon  the  county  coimdl.    It 

is  quite  clear  that  if  a  new  power  is  ccmfened 

upon  the  county  council  of  incurring  costs  in 

rderence   to    some    matter   which  the  quarter 

sessions  orig^inally  had  no  power  to  incur  oosts 

for  in  reference  to  costs  incurred  as  to  such  new 

matters,  it  is  quite  clear  that  the  boroughs  are 

liable  to  be  rated.     So  that  the  question  really 

turns  partly  on  this  word  "  purpoee,"  and  partly 

on  sect.  6.     It  seems  to  me  sect.  6  is  merely  an 

enlarged  power  of  incurring  costs  for  the  same 

purpose   tor    which   the   quarter    sessions  had 

previously  a  more  limited  power,  and  that  being 

so  it  does  not  affect  this  question,  it  still  remains 

a  purpose  for  which  the  quarter  sessions  were 

authorised  to  incur    costs,    and   the   boroughs 

therefore  are  exempt  in  reference  to  it.    On  tttese 

grounds  I  think  we  ought  to  give  t^e  declaratkm 

as  asked.     Of  course  there  is  very  much  more 

doubt  about  it  so  far  as  it  relates  to  the  erection 

of  new  bridges  and  so  on,  than  there  is  with 

regard  to  the  maintenance  of  bridges,  but  on  the 

whole  I  think  the  plaintiffs  are  entitled  to  the 

declaration  which  tney  ask  for,  and  inasmuch  as 

it  is  clear  they  eannot  recover  anything,  following 

The   Mayor  of  Thetford  v.  The  Norfolk  OowOy 

Council   (tt5t    8up.)f  which  I   think  is  in  pcnnt, 

beyond  six  months,  and  they  have  not  claimed 

anything  within  the  six  months,  here  I  think  we 

are  not   caUed  on  to    give   them    any   money 

judgment  but  merely  the  dedaration  asked  for. 

Deelaraiion  a>ceordinglff, 

Solicitora  for  the  plaintiffs,  Ed^r  Bobing  and 
Clark,  for  C  E.  Salmon,  Bury  St.  jBdmunds. 

Solicitors  for  the  defendants,  WhOe,  BorreHf 
and  Co.,  for  A.  Townshend  Cobhold,  Ipswich. 


HOUSE   OF   ZiOSDS. 

AprU  26  and  28, 1898. 

(Before  the  Lobd  Chancsllob  (the  Earl  of 
HfJsbury},  Lords  Macnaghten,  Mobbis,  and 
Jambs  of  Hbbbfobd.) 

Pasmobb    and    othbbs  v.  Oswaldtwibtli 
Ubban  Distbict  GoirNCiL.(a) 

ON  APPBAL  FBOM  THB  COUBT  OF  APPEAL  IS 

ENOLAND. 

Local  government — Sewere — Duty  of  local  atdko- 
rity  to  make  —  Default — Mandamus — FuWtc 
HeaUh  Act  1875  {S8  &  ^  Vict.  c.  55)  $s.  15, 
299. 

A  complaint  to  the  Local  Government  Board 
under  sect.  299  of  the  Public  HeaUh  Act  1875 
is  the  exclusive  remedy  for  neglect  by  the  local 
authority  of  their  duty  to  provide  sufident 
sewers  for  draining  their  district,  under  sect.  15 
of  the  Act,  and  a  mandamus  wiU  not  be  granted 
to  compel  them  to  perform  that  duty. 

Judgmsnt  of  the  Court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  tbe 
Court  of  Appeal  (Lord  Esher,  M.B.,  Lopes  and 
Chitty,  L. JJ .),  reported  ante,  p.  29 ;  76  L.  T.  Rep. 
315,  and  (1897)  1  Q.  B.  625,  who  had  reversed  a 

(a)  Beported  by  C.  E.  Maldbn,  Esq..  B«rriitar«I^Uw. 
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jnd^niieiit  of  Charles,  J.,  reported  17  Mag.  Cas. 
700;  75  L.  T.  Rep.  689;  (1897)  1  Q.  B.  384. 

The  action  was  for  a  mandamius  commanding 
the  defendants  (respondents  in  the  present  appeal) 
to  cause  to  be  made  such  sewers  as  mignt  be 
necessary  for  efEectuaUy  draining  their  district  for 
the  i>urpoees  of  the  Public  Health  Act  1875,  and 
to  giro  facilities  for  enabling  the  plaintiffs  to 
Curry  the  lu^uid  proceeding  from  their  factories  or 
manufacturing  prcxsesses  into  the  sewers  under 
their  controL 

The  action  was  begun  by  Philip  Cadell  Peebles 
(since  deceased)  who  owned  and  carried  on  the 
business  of  paper  making  at  a  factory  called  the 
Whiteash  Paper  Mill,  and  before  it  was  instituted 
Mr.  Peebles  requested  the  defendants,  and  the 
defendants  refused,  to  provide  sewers  for  the 
reception  of  the  liquids  from  the  paper  miU. 

The  claim  was  based  on  the  Public  Health  Act 
1875  (38  &  39  Yict.  c.  55),  sects.  15  and  21  of  which 
impose  on  a  local  authority  the  duty  of  providing 
a  proper  sewage  system. 

The  respondents,  however,  coDtiCnded  that  such 
obli^tion  was  not  one  towards  the  appellants  or 
any  individual  occupier,  but  for  the  Mnefit  and 
purposes  of  the  whole  district.  They  also  relied 
upon  sect.  299  of  the  Act,  which  prescribes,  as  the 
remedy  in  such  a  case,  complamt  to  the  Local 
Gk>vemment  Board.  That  remedy,  the  respon- 
dents urged,  was  the  only  and  exclusive  one  in 
case  of  any  default  by  them. 

The  sections  of  the  Act  are  as  follows : 

Sect.  15.  Eyery  local  authority  shall  keep  in  repair 
all  sewera  balonfl^g  to  them,  and  shall  oause  to  be  miade 
Booh  sewera  as  may  be  neoeesaty  for  efFeotnally  draining 
their  distriot  for  the  purposes  of  this  Aot. 

Sect.  21  entitles  owners  and  occupiers  within 
the  district  to  cause  their  drains  to  empty  into 
the  sewers,  subject  to  certain  conditions  as  to 
notice  and  otherwise. 

Sect.  299.  Where  complaint  is  made  to  the  Local 
GoTsmment  Board  that  a  local  authority  haa  made 
defftolt  in  providing  their  district  with  sufficient  aewers 
.  .  .  the  Local  Qovemment  Board,  if  satisfied  altar 
dne  inquiry  that  the  authority  haa  been  gnilty  of  the 
alleged  default,  shall  make  an  ozder  limiting  a  time  for 
the  performance  of  their  duty  in  the  matter  of  snch 
oomplaint.  If  snch  duty  is  not  performed  by  the  time 
limited  in  the  order,  snch  order  may  be  enforced  by 
writ  of  mafuUvrmu,  or  the  Local  Gk>yemment  Board 
may   i^point    some    person    to    perform    snch    duty. 

•        •        • 

The  case  came  before  Charles,  J.  in  Nov.  1896, 
when  it  was  arranged  that  the  question  of  law 
should  be  argued  before  any  evidence  was  gone 
into. 

Charles,  J.  granted  the  mandamus,  but  his 
decision  was  reversed  on  appeal  as  above  men- 
tioned. 

Catena-Hardy,  Q.C.  and  C.  A.  Bussell,  Q.C. 
appeared  for  the  appeUants. 

/.  Walton,  QC.  and  Danekvoerts  for  the  respon- 
dents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  28. — Their  Lordships  g^ve  judgment  as 
follows : — 

The  LoBD  Chancbllob  (the  Earl  of  Hals- 
bury). — My  Lords :  The  question  on  this  appeal 
is  whether  a  mandamus  which  was  ordered  to 


issue  by  Charles,  J.  can  be  supported.  According 
to  that  learned  judge's  views  it  was  a  mandamus 
"commanding  ihe  defendants  to  cause  to  be 
made  such  sewers  as  may  be  necessary  for  effec- 
tually draining  their  district  under  the  Public 
Health  Act  1876,  and  in  particular  the  plaintiffs' 
premises."  1  think  it  right  to  call  attention  to 
the  language  the  learned  judge  uses,  because  I 
am  of  opinion  that  it  is  the  key  to  what  1  con- 
sider to  be  the  error  which  the  learned  judge 
committed  in  the  course  of  the  judgment  which 
he  delivered  in  this  case.  Your  Lordships  will 
observe  that  the  first  part  of  that  ynandamus, 
"  for  effectually  drainiuK  their  district  under  the 
Public  Health  Act  1875,"  follows  the  language  of 
the  statute.  Then  he  has  put  in  this  in  addition 
— "and  in  particular  the  plaintiffs'  premises." 
In  the  view  which  I  take  of  the  statute,  that  was 
a  provision  which  there  was  no  authority  to  add 
to  the  mandamus  at  all.  There  is  no  such  pro- 
vision in  the  statute,  and  it  appears  to  me  that 
the  whole  purview,  object,  and  purpose  of  the 
statute  is  one  which  would  not  justify  such  an 
addition  to  the  language  of  the  mandamus.  The 
princij^e  upon  which  the  question  arises  that 
where  a  specific  remedy  is  given,  it  thereby  de- 
prives the  person  who  insists  upon  a  remedy  of 
any  other  form  of  remedy  than  that  given  by  the 
statute,  is  one  which  is  very  familiar,  and  which 
runs  through  the  law.  I  think  Lord  Tenterden, 
C.  J.  accurately  states  that  principle  in  the  case 
of  The  Bishop  of  Rochester  v.  Bridges  (1  B.  &  Ad. 
847).  He  says :  "  Where  an  Act  creates  an  obli- 
gation and  enforces  the  performance  in  a  specified 
manner,  we  take  it  to  be  a  general  rule  that 
performance  cannot  be  enforced  in  anv  other 
manner."  The  words  which  the  learned  judge 
usee  there  appear  to  be  strictly  applicable  to  this 
case.  The  ooligation  which  is  created  bv  this 
statute  is  an  obligation  which  is  created  oy  the 
statute  and  by  the  statute  alone.  It  is  nothing 
to  the  purjpose  to  sa^r  that  there  were  other 
statutes  which  created  similar  obligations,  because 
all  those  statutes  are  repealed;  you  must  take 
your  stand  upon  the  statute  in  question,  and  the 
statute  which  creates  the  obli^tion  is  the  statute 
to  which  one  must  look  to  see  if  there  is  a  specified 
remedy  contained  in  it.  Tiiere  is  a  specified 
remedy  contained  in  it,  which  is  an  application 
to  the  proper  (Government  department.  It  seems 
to  me  that,  if  it  were  possible  to  conceive  a  case 
in  which  it  would  be  extremely  inconvenient  that 
each  suitor  in  turn  should  be  permitted  to  apply 
for  a  specific  remedy  against  the  bodv  charged 
with  the  ciire  of  the  health  of  the  inhabitants  of 
the  district  in  respect  of  drainage,  it  is  such  a 
case  as  this ;  and  it  is  illustrated  by  the  form  of 
the  mAxndamus,  When  I  called  the  attention  of 
the  learned  counsel  to  the  form  of  the  m^undamus, 
he  treated  the  observation  as  if  it  were  a  question 
of  some  mistake  made  in  the  pleadings  which 
would  be  remedied  as  a  matter  of  course  in  these 
days.  But  that  was  not  the  object  of  the  observa- 
tion, nor  is  it  the  importance  of  the  observation. 
It  is  that  the  obligation  itself  is  such  that  the 
form  of  the  mandamiu  becomes  of  the  substance 
of  the  argument.  You  cannot  get  out  of  tiie 
form  of  tne  mandamus,  I  know  no  other  form 
which  could  be  adopted  than  that  which  has  been 
adopted.  But  then  that  shows  how  important  it 
is  wat  the  particular  jurisdiction  to  call  upon 
the  whole  district  to  reform  their  modie  of  dealing 
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wiUi  sewage  and  drainage  should  not  be  in  the  ' 
hands,  ana  should  not  be  open  to  the  litigation,  of 
any  particular   individnal,  but  should   be  oom- 
mitteii  to  a  Government  department.    It  appears 
to  me  that  that  is  enough  to  dispose  of  this  appeal* 
because  I  entirely  concur  in  the  judgment  of  the 
Court  of  Appeal,  in  which  it  is  oointed  out  that 
this  comes  within  the  very  familiar  principle  of 
law  to  which  I  have  called  attention.    But  Mr. 
Danckwerts  undoubtedly  raised  another  question, 
upon  which  I  will  say  a  word,  although  1  should 
be  sorry  to  rest  my  judgment  upon  that  different 
head  of  inqui^;  and  for  this  reason :  it  involves 
a  question  of  fact.   Looking  at  the  pleadings,  it  is 
logically  impossible  to  deny  that  upon  thepieadin^ 
the  appellants  put  themselves  out  of  court  by  their 
own  allegations,  namely,  that  the  insufficiency  of 
the  drainage  here  is  an  insufficiency  which  only 
applies  to  the  jparticular  applicant  for  a  mandamtu 
by  reason  of  its  being  insufficient  for  him,  and 
therefore  brings   the  matter    within  the   exact 
words  of  the  Rivers  Pollution  Act  1876  (S9  &  40 
Vict.  c.  75).    But  although,  as  I  say,  I  think  that 
is  logically  irresistible  upon  the  pleadings-— and  it 
is  impossible  for  the  appellant  to  deny  that  on 
the  face  of  the  pleadings  he  has  put  himself  out 
of  court  in  that  respect  by  showing  that  it  is  only 
because  of  his  additional  manufactory  that  the 
system  of  drainage  is  insufficient — yet  I  should 
be  reluctant  to  base  my  judffment  on  that  argpi- 
ment,  because  it  involves  ret3ly  a  question  of  fact 
which  ought  not  to  be  concluded  by  a  mere  logical 
application  of  the  pleadings.    I  confess,  however, 
that  I  am  wholly  unable  to  see  the  answer  to  the 
argument  at  present,  if  the  facts  are  what  the 
pleadings  appear  to  admit  them  to  be,  because, 
instead  of  the  Rivers  Pollution  Prevention  Act 
having,  as  Mr.  Cozens-Hardy  ingeniously  argued, 
reference   to    a    different    subject-matter,    this 
appears  to  me  to  be  the  very  subject-matter  that 
the  Legislature  was   dealing  with  there.     The 
preamble  of  that  Act  recites  that  it  is  expedient 
to  make  "provision  for  tbe  prevention  of  the 
pollution  of   rivers,"    and    having   that   object 
Defore  it,  the  Legislature  has  obviously  intended 
to  look  at  the  system  by  which  the  public  health 
is  preserved  in  respect  of   sewers    and    drains. 
What  does  it  then  provide  ?    It  provides  that 
there  shall  be  an  outlet  in  some  form  or  other  for 
what  I  may  call  manufactory  refuse ;  but  contem- 
plating the  case  which  might  readily  arise  where 
some  manufacturer  would  be  very  glad  to  throw 
upon  the  rates  the  necessity  of  gettmg  rid  of  his 
own  refuse,  it  provides  also,  with  reference  to  that 
obligation  to  get  rid  of  the  I'ef  use,  that  where  the 
drainage  system  of  a  district  is  "  onl^  sufficient 
for   the   requirements  of  their    district,"  there 
shall  not  be  an  obligation  to  get  rid  of  the  refuse 
of  a  manufacturer  who  ought  to  get  rid  of  the 
refuse  which  he  is  himself  creating.     That  seems 
to  me  to  be  a  very  intelligible  provision,  and  a 
very  just  one ;  otherwise  a  manufacturer  might 
come  to  some  very  small  district,  might  estabush 
a  large  manufactory  there  which  would  involve, 
with  reference  to  the  law  of  nuisance,  the  neces- 
sity of  getting  rid  of  the  refuse  created  by  that 
manufactory,  and  there  would  be  no  individual 
obligation  upon  the  person  creating  it.    But  if 
this  section  in  the  Public  Health  Act  could  be 
applied  in  the  way  in  which  it  is  sought  to  apply 
it  nere,  nothing  could  be  easier  than  for  a  manu- 
facturer to  establish  a  manufactory  for  his  own 


profit  and  throw  upon  the  rates,  paid  by  all  tbe 
mhabitants,  who  have  no  concern  with  the  manu- 
factory at  all,  the  necessity  for  providing  for  that 
great  source  of  expense  to  the  manufacturer  of 
getting  rid  of  his  own  refuse.  It  seems  tome 
therefore,  that  the  Legislature  very  wisely  and 
prudently  provided  against  such  a  condition  of 
tbings  as  that,  and  if  that  condition  of  things 
exists  here  as  a  fact — as  upon  the  pleadings  I 
think  it  is  admitted  that  it  does — ^I  see  no  answer 
to  the  argument  that  the  section  in  question 
would  not  entitle  anybody  to  call  upon  the  parti- 
cular district  to  provide  for  the  extra  amount  of 
refuse  created  by  the  manufacturer.  But,  as  I 
have  said,  I  wish  to  rest  my  judgment  upon  the 
familiar  g^und  upon  which  the  Court  of  Appeal 
proceeded — ^that  this  is  the  only  remedy  provided 
by  the  statute  for  a  new  obligation  created  by  the 
stetute  itself.  At  the  same  time  I  thought  it 
right  to  go  into  the  other  point  also,  beeuise  I 
see  no  answer  to  the  argument  Mr.  Danckwerts 
presented.  For  theee  reasons  I  move  your 
Lordships  that  this  appeal  be  dismissed  with 
costs. 

Lord  Macnaghtbn. — ^My  Lofrds :  I  am  of  the 
same   opinion.    Assuming   that   the   appeUants 
have   a    just   cause   of   complaint  aeamst  the 
Oswaldtwistle  Urbui  District  Councu,  founded 
on  sect.  15  of  the  Public  H^th   Act  of  1875, 
it  seems  to  me  to  be  plain  that  they  can  have 
no  remedy  outside  that  Act.    The  law  is  stated 
nowhere  more  clearly,  nor,  I  think,  more  accu- 
rately, than   by  Lord  Tenterden,    C.J.   in  the 
passi^  cited  by  the  Lord  Chancellor.    Whether 
the  general  rule  is  to  prevail,  or  an  exception  to 
the  general  rule  is  to  be  admitted  in  any  par- 
ticular case,  must  depend  on  the  soope  and  lan- 
guage of  the  Act,  and  considerations  of  policy 
and  convenience.    It  would  be  ^fficnlt  to  concave 
any  case  in  which  there  could  be  less  reason  for 
departing  from  the  general  rule  than  one  like  the 
present.    And  I  mast  say  I  am  much  more  im- 
pressed by  the  forcible  limguage  of  James,  L J^. 
in  Olossop  V.  Hetton  and  Isleworih  Local  Board 
(40  L.  T.  Rep.  736;  12  Ch.  Div.  102),  where  he  is 
pointing  out  the  waste  of  time  and  money  and  the 
great   inconvenience   which   would  result  from 
recourse  to  ordinaiy  legal  proceedings  in  such  a 
case,  than  by  his  suggestion  of  the  propriety 
of  an  application  to  the  Queen's  Bench  Division 
for  a  matuiamiM.     The  evils  of  litigation  would, 
I  think,  be  much  the  same  in  the  one  case  as 
in  the   other.     Besides  relying  on  the  expres- 
sions which  fell  from  James,  L.J.  in  reference  to 
a  remedy  by  mandamtu,  the  learned  counsel  for 
the  appellant  pointed  out  that  Lord  Esher,  MJ^ 
was  not  strictly  accurate  in  saying  tJiat  the  obli- 
gation imposed  by  sect.  15  of  the  Act  of  1875  was 
a  new  obhgation.    The  obligation,  he  said,  existed 
under  the  earlier  Acts  relating  to  public  health. 
That  is  quite  true.    The  Act  of  1866,  indeed, 
provided  a  special  remedy  by  an  application  to 
the  Secretary  of  State.    But   in    the  previous 
legislation  there  seems  to  have  been  no  special 
remedy  provided.    Whether   the    absence  of  a 
spedal  remedy  in  the  particular  case  would  justify 
recourse  to  legal  proceedings  is,  I  think,  at  least 
doubtful.    The  case,  perhaps,  would  properly  be 
an  exception  to  the  general  rule  laid  aown  in 
Lord    Tenterden's    seoond    propoeition  in  the 
passage  which  follows  that  which  my  noble  and 
learnt  friend  has  just  read,  in  which  he  says: 
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"*[f  an  obligation  is  created,  but  no  mode  of 
enforcing  its  performance  is  ordained,  the  common 
]aw  may  in  general  find  a  mode  snited  to  the  par- 
tionlar  nature  of  the  case.''  But,  howeyer  that 
may  be,  the  real  answer  to  Mr.  Gozens-Hardy's 
argument  is,  that  the  obligation  from  the  first  was 
a  statutory  obligation — it  did  not  exist  at  common 
kv — and  the  view  of  Lord  Esher  that  it  was  a 
new  obligation  imposed  by  the  Act  of  1875  is  sub- 
stantially accurate.  The  earlier  legislation  in 
relation  topublic  health  was  tentatiye  and  experi- 
mental, llie  Act  of  1875  is  not  a  consolidating 
and  amending  Act.  It  sweeps  away  all  the 
previous  legislation,  and  makes  a  fresh  start.  It 
is  not,  therefore,  incorrect  to  say  that  the  obliga- 
tion is  a  new  obligation.  There  is  nothing, 
I  think,  in  the  point  that  the  Local  Gk)Yemment 
Board  might  have  to  determine  a  question  of  con- 
stamction.  I  do  not  see  why  they  should  not.  I  agree 
that  the  appeal  must  be  disnussed  with  costs. 

Lord  MoBBis  and  Lord  Jambs  of  Hebbfobd 
concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants,  Soames,  Edwards, 
and  Jones, 

Solicitors  for  the  respondents,  Pritchard,  Engle- 
fidd,  and  Co,,  for  0.  Costeher,  Darwen. 


Snpreme  Cmrrt  of  Ittbixatore. 
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(Before  Smith  and  Collins,  L. JJ.) 

Bbo.    V,   Thb    Lbiqh    Bubal    Distbict 

OOITNCIL.  (a) 
APPEAL  FBOM  THE    QUEBN'S  BENCH  DITI8I0N. 

Loccd  government  —  B/ate  —  B/ural  authority — 
Special  expenses — Judgment  debt — Retrospective 
rate — Mandamus — Belay — Discretion  ofeowrt — 
Public  HeaUh  Act  1875  (38  &  39  Vict.  c.  56), 
S.230. 

An  urban  district  council  entered  into  a  contract 
for  the  supply  of  water  to  a  rural  district 
council. 

In  May  1895  the  urban  district  council  claimed 
the  payment  of  931.  for  water  supplied.  The 
rwrcX  district  council  claimed  a  larger  sum 
from  the  urban  district  council  for  damages  for 
a  breach  of  the  contract. 

After  long  correspondence  the  urban  district  council 
broiLght  an  action  in  March  1897  to  enforce 
iheir  claim. 

The  rural  district  council  counter-claimed,  but  in 
May  1897  consented  to  judgment  for  the  plaintiffs 
form. 

In  Oct,  1897  the  urban  district  council  obtained  a 
rule  nisi  for  a  mandamus  to  the  rural  district 
council  to  take  the  necessary  steps  for  levying  a 
rate  to  pay  the  amount  of  the  judgment  debt, 
and  this  rule  was  afterwards  made  absolute. 

B.M,  that  there  wa^  nothing  in  the  Public  Health 
Act  1875  to  prohibit  the  making  of  a  rate  under 
sect.  230  to  satisfy  the  judgment  debt,  and  thai 

(a)  Bsported  by  E.  Maxlst  Smith,  Esq.,  BuTister«t-Law. 
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the  court  had  therefore  power  to  grant  the 
mandamus. 
Held  also,  that  the  delay  of  the  urban  district 
council  in  bringing  their  action  had  been  justified 
by  the  circumstances  of  the  case,  and  that  the 
mandamus  had  been  rightly  granted. 

This  was  an  appeal  from  an  order  of  the  Queen^s 
Bench  Division  (Day  and  Lawrance,  JJ.)  making 
absolute  a  rule  nisi  for  a  mandamus  to  the  defen- 
dants to  issue  precepts  for  the  purpose  of  levying 
a  rate  to  pay  a  judgment  debt. 

In  1893  the  Tyldesley  Urban  District  Council 
entered  into  an  agreement  with  the  defendants 
to  supply  the  latter  with  a  minimum  quantity  of 
75,000  gallons  of  water  a  week  for  the  payment 
of  146Z.  a  year,  the  defendants  to  be  at  liberty  to 
take  more  water  on  payment  of  an  additional 
sum  according  to  the  amount  taken. 

It  was  also  provided  by  the  agreement  that 
the  Tyldesley  Urban  District  Council  should 
fix  a  meter  to  measure  the  amount  of  water 
sold  by  them,  and  should  keep  the  meter  in  repair. 

From  Jan.  1893  to  the  6th  May  1895  water  was 
supplied  to  the  defendants  under  this  agreement. 

On  the  6th  May  1895  it  was  disoovesed  that 
the  meter  was  out  of  order,  and  that  for  some 
time  past  it  had  been  registering  a  much  smaller 
amount  of  water  than  that  wmch  had  in  fact 
passed  through  it.  At  the  same  time  it  was  also 
discovered  that,  in  consaquence  of  a  leak  in  the 
defendants'  main,  the  water  supplied  to  them  had 
for  some  time  been  running  to  waste. 

The  Tyldesley  Urban  Di^rict  Council  demanded 
from  the  defendants  the  payment  of  93Z.  for 
water  supplied  by  them  which  had  not  been 
registered  in  consequence  of  the  meter  being  out 
of  order. 

The  defendants  refused  to  pay  this  amount, 
claiming  to  be  entitled  to  damages  for  the  breach 
by  the  Tyldesley  Urban  District  Council  of  Uieir 
agreement  to  keep  the  meter  in  repair,  on  the 
ground  that  if  the  meter  had  been  kept  in  repair 
tidey  would  have  discovered  and  stopped  the  leak- 
age of  their  main. 

Upon  this  dispute  considerable  correspondence 
ensued  between  the  two  councils,  with  the  result 
that  on  the  9th  March  1897  the  Tyldesley  Urban 
District  Council  commenced  an  action  to  reoover 
the  932.  claimed  by  them. 

The  defendante  counter-claimed  1042.  damages 
for  the  plaintiffs'  breach  of  contract. 

On  the  15th  May  1897  judgment  was  signed  by 
consent  for  the  plaintiffs  for  632. 

The  defendante  did  not  pay  the  amount  of  this 
judgment  debt,  and  the  Tyldesley  Urban 
District  Council  thereupon  en  the  25th  Oct. 
1897  obtained  a  rule  nisi  for  a  mandamus  to  the 
defendante  to  issue  a  precept  to  the  overseers  of 
the  contributoTT  place  under  sect.  230  of  the 
Public  Health  Act  1875  for  the  purpose  of  levy- 
ing a  rate  to  pay  the  amount  of  the  judgment 
debt. 

On  the  18th  Jan.  1898  the  rule  was  made  abso- 
lute by  Day  and  Lawrance,  JJ. 

The  defendante  appealed. 

Macmorran,  Q.C.  and  H.  Tindal  Atkinson  for 
the  defendante. — The  mandamus  ought  not  to 
have  been  fipranted.  The  debt  of  which  the 
Tyldesley  Urban  District  Council  claim  payment 
was  incurred  in  May  1895,  that  is  to  say,  nearly 
two  years  before  the  mandamus  to  levy  a  rate  for 
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its  satisfaction.  Sach  a  rate  is  retrospectiye  and 
illegal.  By  sect.  230  of  the  Public  Health  Act,  a 
rate  nnder  that  section,  as  respects  the  powers  of 
the  overseers  in  relation  to  making,  assessing, 
and  levying  it,  *'  shall  be  subject  to  the  same 
provisions  as  apply  in  law  to  a  rate  levied  for  the 
relief  of  the  poor.'  Watson,  B.,  in  delivering  a 
judgment  of  the  Exchequer  Chamber,  said,  with 
reference  to  the  statute  43  Eliz.  c.  2,  that  "  it  has 
been  uniformly  held  that  the  power  of  taxa- 
tion under  it  can  be  exercised  to  meet  prospective 
expenses  only,  and  that  it  is  not  lawful  to  make 
a  poor  rate  for  the  payment  of  a  past  debt " : 

Waddingtonv.  The  Guardians  of  the  City  of  London 
Unian,  £.  B.  &  E.  370,  at  397. 

That  principle  applies  to  a  rate  made  under  sect. 
230  of  the  Public  Health  Act  1875 : 

Saul  V.  The  Wigton  Rural  Sanitary  Authority y  56 

L.  T.  Bep.  438 ; 
Reg.  V.  Bedlington  Overseers^  48  J.  P.  486. 

The  fact  that  judgment  was  recovered  for  this 
debt  in  Ma^  1897  cannot  make  any  difference.  A 
mere  submitting  to  judgment  will  not  change  the 
liability  and  powers  of  the  defendants.  When 
the  action  was  commenced  the  defendants  could 
not  lawfully  make  a  rate  for  the  parent  of  the 
debt,  and  to  date  the  defendants'  liability  from  the 
date  when  judgment  was  signed  by  consent 
would  enable  the  rule  against  a  restrospective 
rate  to  be  easily  evaded.  By  sect.  210  of  the 
Public  Health  Act  1875  urban  authorities  are 
given  the  power  of  making  a  retrospective  rate 
for  the  payment  of  expenses  incurred  within  six 
months  before  the  making  of  the  rate.  That 
section  corresponds  with  sect.  89  of  the  Public 
Health  Act  1848.  There  is  no  similar  provision 
with  regard  to  rural  authorities.  Under  sect.  89 
it  has  been  held  that  the  liability  of  the  rate- 
payers to  a  rate  cannot  be  increased  by  the  local 
authority  submitting  to  a  judgment : 

Burland  v.  The  Hull  Local  Boards   7  L.  T.   Bep. 

316  ;  3  B.  A  S.  271 ; 
Reg  V.  Rotherham  Local  Board,  8  E.  A  B.  90Q. 

In  Worthington  v.  HuUon  (13  L.  T.  Rep.  463 ; 
L.  Bep.  1  Q.  B.  63),  which  was  also  a  decision  on 
sect.  89  of  the  Public  Health  Act  1848,  no  doubt 
was  thrown  upon  the  cases  just  cited ;  but  a  new 
principle  was  introduced,  regardless  of  the  pro- 
visions of  the  Act  of  Parliament,  by  which  the 
court  excused  the  delay  of  the  plaintiff  in  bring- 
ing the  action.  But  that  case  has  nothing  to  do 
with  rural  authorities. 

MoCaU,  Q.C.,  and  Horridge  for  the  Tyldesley 
Urban  District  Council. — There  is  no  general 
inile  of  law  against  a  retrospective  rate,  the 
matter  depends  entirely  upon  the  construction  of 
the  statute  under  which  the  rate  is  te  be  levied : 

Harrison  v.  Btickney,  2  H.  of  L.  Cm.  108,  at  125. 

The  provision  in  sect.  230  of  the  Public  Health 
Act  1875  that  a  rate  levied  under  that  section 
shall  be  subject  to  the  same  provisions  as  a  poor 
rate,  with  regard  to  the  making,  assessing,  and 
levying  of  it,  refers  only  to  the  machinery  for  its 
collection,  and  does  not  incorporate  any  rule  as 
to  the  illegality  of  a  retrospective  poor  rate. 
There  is  nothing  in  sect.  230  to  show  that  this 
mandamvs  for  a  rate  would  be  bad.  There  was 
no  improper  delay  in  bringing  the  action  in  the 
present  case.  The  delay  was  caused  by  the 
claims  set  up  by  the  defendante,  and  the  attempto 


made  to  adjust  matters  before  commemaog  liti- 
gation. The  effect  of  the  decision  of  WoHkingUm 
V.  Htdton  (tUn  sup.)  is,  that  where  the  delay  has 
been  justified  the  court  will  not  refuse  a  manda- 
mu8  on  account  of  the  lapse  of  time.  The  rate 
here  would  not  be  retrospective  because  it  was  not 
until  judgment  was  signed  in  the  action  in  Maj 
1896  that  the  actual  liability  of  the  defendaats 
was  ascertained.  According  to  the  contention  of 
the  defendante,  a  rural  authority  hai»  only  i^ot  to 
refuse  to  pay  a  debt  and  by  one  means  and 
another  delay  for  a  year  the  obtaininfir  o  ia  judg- 
ment by  the  plaintiff  in  an  action  Drought  to 
recover  the  debt,  in  order  to  avoid  paying  any- 
thing. There  is  no  binding  rule  foroiddi^  the 
miUdng  of  a  rate  in  the  present  case,  and  the 
delay  that  has  occurred  is  merely  a  point  to  be 
considered  by  the  court  as  to  whether  the  man- 
damus  should  be  granted. 

H,  Tiridal  Atkinaon  replied. 

Smith,  L.J. — This  is  an  appeal  from  a  judg- 
ment of  the  Queen's  Bench  Division  granting  a 
mandamtM  against  the  defendante  directing  them 
to  issue  precepte  to  the  overseers  for  the  purpose 
of  levying  a  rate  to  pay  a  judgment  debt  There 
being  a  judgment  debt  due  from  the  defendants  for 
the  payment  of  which  they  have  no  money,  and 
also  refuse  to  issue  precepte  for  the  levying  of  a 
rate,  the  question  now  is  whether,  because  the 
mandamus  was  not  moved  for  within  the  ratine 
year,  the  creditors  must  go  without  being  paid 
their  judgment  debt.  In  my  opinion  it  would  be 
monshx)us  to  answer  that  question  in  the  affirma- 
tive, ^e  facte  of  the  case  are  shortly  as  follows : 
The  Tyldesley  Urban  District  Council  agreed  to 
supply  water  to  the  defendante,  and  did  in  fact 
supply  it,  from  July  1893  to  May  1895.  It  was 
also  arranged  that  a  meter  should  be  provided 
and  kept  by  the  Tyldesley  District  Council.  On 
the  6th  May  1895  this  meter  was  discovered  to 
be  out  of  order,  and  it  was  ascertained  that  it 
had  registered  much  less  water  than  had  been  in 
fact  supplied.  It  was  aJto  found  that  the  pine 
belonging  to  the  defendante  which  received  the 
water  after  it  had  passed  through  the  meter  was 
leaky,  and  in  consequence  of  the  loss  of  water 
through  the  leak  the  fault  in  the  meter  had  not 
been  earlier  discovered.  Thereupon  a  discussion 
arose  been  the  two  councils,  each  making  a  com- 
plaint against  the  other.  This  dispute  lasted  a 
considerable  amount  of  time,  and  on  the  9th 
March  1897,  as  the  dispute  had  not  been  adjusted, 
the  Tyldesley  District  Council  issued  a  writ 
claiming  to  recover  93Z.  as  the  price  of  water 
supplied  by  them.  The  defendants  then  counter- 
clfiumed  for  104Z.  for  breach  of  oontract.  The 
action  went  on,  and  eventually  the  defendants 
submitted  to  the  plaintiffs*  claim,  and  the  counter- 
okim  was  cut  down  to  30Z.,  so  that  on  the  15tb 
May  judgment  for  the  plaintiffs  was  signed  by 
consent  for  the  balance,  namely,  63Z.  It  was  not 
till  that  date  that  the  amount  actually  due  from 
the  d^endante  to  the  Tyldesley  District  Council 
was  ascertained.  Now,  the  defendante  had  no 
money  wherewith  to  pay  this  debt  of  632.,  and 
they  refused  to  issue  precepte  for  levying  a  rate 
for  the  purpose  of  paymg  the  debt.  The  l^ldeslejr 
District  Council  thereupon  obtained  a  rule  nin 
in  Oct.  1897  to  compel  the  defendante  to  issne 
precepte,  and  the  rule  was  made  absolute  on  the 
18th  Jan.  in  the  present  year.    The  defendants 
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now  appeal  against  the  order  of  the  18th  Jan. 
They  contend  that  the  mandamus  cannot  be 
granted  because  the  rate  to  be  made  in  pnrsnance 
m.  it  would  be  retrospectiye,  being  made  in  respect 
ol  a  debt  which  became  due  in  May  1895.  dxA, 
as  I  have  just  pointed  out,  the  amount  due  from 
ilie  defendants  depended  on  the  claims  put 
forward  by  them  in  answer  to  the  claim  of  the 
Tyldesley  District  Council,  and  it  was  not  really 
ascertained  until  judgment  was  signed  in  May 
1897.  The  mandamus  was  therefore  applied  for 
in  the  same  rating  year  as  that  in  which  the 
amount  of  the  debt  was  ascertained,  and  I  see  no 
objection  to  the  rate  on  the  ground  of  its  being 
retrospective.  That  seems  to  me  to  be  enough  to 
decide  the  case.  But  several  cases  were  cited 
during  the  argument  in  support  of  the  contention 
that  to  allow  this  mandamus  to  issue  would  be  to 
order  a  retrospective  rate  to  be  made,  and  that 
such  an  order  would  be  beyond  the  jurisdiction 
of  the  court.  Sect.  210  of  the  Public  Health  Act 
1875,  it  was  contended,  does  not  apply  to  rural 
district  councils.  That  contention  seems  to  me 
to  be  correct.  Cases,  therefore,  which  have  been 
decided  on  the  words  of  that  section,  or  on  similar 
words  in  the  Public  Health  Act  1848,  have  nothinij^ 
to  do  with  the  present  case.  Sects.  229  and  230 
of  the  Public  Health  Act  1875  were  said  to  be 
the  sections  which  are  applicable  here.  Sect.  229 
divides  the  expenses  incurred  by  a  rural  authority 
into  "  general  "  and  "  special,"  and  then  pro- 
vides that,  "  special  expenses  shall  be  a  separate 
charge  on  each  contributory  place."  Then 
sect.  230  provides  that  for  the  purpose  of  obtain- 
ii^  ^yment  from  the  several  contributory  places 
withm  their  district,  the  rural  authority  shall 
issue  their  precept  to  the  overseers  of  each  such 
contributory  place  who  are  to  raise  the  contribu- 
tion required  by  the  levy  of  a  separate  rate,  and 
this  separate  rate  "  shall,  as  respecte  the  powers  of 
the  overseers  in  relation  to  making,  assessing, 
and  levying  such  rate,  and  as  respecte  the 
appeal  against  such  rate,  and  all  other  incidente 
thereof  except  the  purpose  to  which  it  is  applic- 
able ...  be  subject  to  the  same  provisions 
as  apnly  in  law  to  a  rate  levied  for  the  relief  of  the 
poor.  It  was  then  argued  that  a  poor  rate  can 
only  be  levied  with  respect  to  expenses  incurred 
within  the  rating  year,  and  several  cases  were 
referred  to  in  support  of  that  proposition.  In  the 
first  place^  I  feel  some  doubt  as  to  how  far  any 
such  rule  with  regard  to  poor  rate  could  apply  to 
a  rate  made  for  special  expenses  under  this  Act, 
because  it  must  be  very  difficult  to  foresee  exactly 
what  sum  will  be  necessaiy  to  meet  such  expenses. 
But,  however  that  may  be,  I  am  of  opinion  that 
no  absolute  rule  of  law  has  been  laid  down  in  the 
authorities  that  the  rate  would  be  illegal  unless 
made  in  the  rating  year  in  which  the  expenses 
were  incurred.  It  is  true  that,  in  delivering  {he 
judgment  of  the  Exchequer  Chamber  in  Wadding^ 
Um  y.  The  Ghiardians  of  the  City  of  London  Union 
(£.  B.  &  E.  370),  Watson,  B.  said  that  if  there 
had  been  a  judgment  against  the  def  endante  the 
court  could  not  have  granted  a  mandamus  to 
make  a  rata,  because  it  had  no  power  to  order  the 
making  of  an  illegal  rate.  But  be  was  there 
dealing  with  the  case  of  a  poor  rate  pure  and 
omple,  and  his  dictum  does  not  appear  to  me  to 
be  necessary  to  the  decision  of  the  court.  I  can- 
not think  that  the  court  would  have  laid  that 
down  if  they  had  had  to  decide  the  present  case. 


I  pass  by  the  case  of  Burland  v.  The  Hull  Local 
Board  of  Health  (7  L.  T.  Rep.  316 ;  3  B.  &  S.  271) 
because  of  what  was  said  by  Mellor,  J.  in 
delivering  the  judgment  of  the  court  (Cockburn, 
C.J.,  Blackburn  and  Mellor,  JJ.)  in  Worthington 
V.  Hulton  (13  L.  T.  Rep.  463 ;  L.  Rep.  1  Q.  B.  63). 
Cockburn,  C.  J.  it  should  be  remembered  was  one 
of  the  J  udges  who  decided  Burland  v.  The  Hull 
Local  Board  of  Health.  Mellor,  J.  speaking  of 
that  case,  said  that,  "  all  that  was  necessary  for 
the  decision  of  the  case,  and  all  that  can  be  con- 
sidered as  really  decided  by  it  was,  that  a  plain- 
tiff could  not  claim  as  of  right  a  mandamus  to 
enforce  a  judgment  where  there  was  great  and 
unexcused  delay  in  commencing  the  ordinal 
action."  Clearly  the  judges  who  aecided  Worth- 
ington V.  Hulton  (uhi  sup.)  did  not  think  that 
there  was  any  hard  and  fast  rule  against  granting 
a  mandamus  to  make  a  rate  unless  it  was  moved 
for  within  the  rating  year  in  which  the  expenses 
were  incurred,  but  that  it  might  be  granted  where 
there  was  a  sufficient  excuse  for  the  delay  in  com- 
mencing the  action.  I  am  of  opinion  that  in 
the  present  case,  since  the  amount  actually 
due  from  the  defendante  was  not  ascertained 
till  judgment  was  si^ed,  there  was  ample  excuse 
for  the  delay  in  moving  for  the  mandamus,  and 
that  the  mandamus  was  rightly  granted.  For 
these  reasons  I  think  that  the  appeal  should  be 
dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
do  not  think  that  there  is  any  rule  of  law  or  any 
decided  case  which  debars  us  from  doing  what 
seems  to  me  here  to  be  substantial  justice.  In  the 
action  by  the  Tyldesley  Urban  District  Council,  the 
defendante  asserted  by  their  cotmter-claim  that 
there,  was  due  to  them  a  sum  larger  than  that 
which  was  claimed  by  the  plaintiffs ;  and  it  was 
not  till  May  1897  (when  by  consent  judgment  for 
63L  was  signed  by  the  plaintiffs)  that  i£e  amount 
really  due  was  ascertained.  The  date  of  that 
judgment  seems  to  me,  both  in  substance  and 
tecmiically,  the  first  date  when  the  real  debt  was 
ascertained.  I  think  that  it  would  be  enough  to 
found  our  decision  upon  this,  that,  as  a  matter  of 
practical  business,  the  real  righte  of  the  parties 
only  ripened  into  an  ascertained  liability  when 
the  judgment  was  signed,  and  there  is  no  need 
for  us  to  go  beyond  the  judgment.  Taking  the 
debt  as  only  ascertained  when  the  judgment  was 
signed  in  May  1897,  the  application  for  the 
manda/mus  was  made  within  the  rating  year,  and 
therefore  ought  to  be  granted.  But,  apart  from 
that  point,  it  seems  to  me  that  we  are  not  bound 
by  the  authorities  to  hold,  where  a  cause  of  action 
has  accrued  and,  without  there  having  been  any 
unreasonable  delay,  judgment  has  not  been 
arrived  at  until  after  the  end  of  the  rating  year 
in  which  the  cause  of  action  accrued,  that  the 
court  could  not  order  a  rate  to  be  levied  to  meet 
the  judgment  debt,  on  the  ground  of  such  a  rate 
beinff  retrospective,  and  therefore  illegal.  I  do 
not  know  of  any  principle  of  law  or  of  any 
authority  which  would  compel  us  to  hold  that. 
The  case  chiefly  relied  on  by  the  defendants  upon 
this  point  was  Waddington  v.  The  Qva/rdians  of 
the  City  of  London  Union  (E.  B.  &  E.  370).  No 
doubt  it  does  appear  that  Wateon,  B.,  in  deliver- 
ing the  judgment  of  the  Exchequer  Chamber  in 
that  case,  suggested  that,  even  if  a  judgment  had 
been  obtained  against  the  defendante,  the  court 
could  not  have  quashed  a  mandamus  to  cause  a 
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rste  to  be  made  to  satisfj  the  judgment,  because 
8U0I1  a  rate  would  have  been  iUc^^^  But  that 
was  merely  a  dictum  of  the  learned  judge.  No 
judgment  had  in  fact  been  obtained  against  the 
defendants.  The  case  was  not  decided  upon  that 
point.  And  further,  the  facts  of  the  case  were 
such  that  the  court  might  in  its  discretion  have 
refused  to  grant  a  mandamtis.  That  case,  there- 
fore, cannot  be  treated  as  a  decision  that  the 
mere  fact  that  the  rights  of  the  parties  have  not 
been  ascertained  by  judgment  until  after  the  end 
of  the  rating  year  in  which  the  original  liability 
accrued,  necessarily  makes  a  rate  for  the  purpose 
of  meetingthe  judgment  illegal  as  being  retro- 
spective. We  must  therefore  fall  back  on  the 
broad  principle  laid  down  by  the  House  of  Lords 
in  Harrison  y.  Stickney  (2  H.  of  L.  Cas.  108),  that 
there  is  no  general  rule  of  law  that  a  retrospec- 
tive  rate  is  illegal,  but  that  consideration  must 
be  eiren  to  the  provisions  of  the  statute  under 
which,  in  any  particular  case,  the  rate  is  to  be 
levied.  Looking,  therefore,  at  the  statute  now 
in  Question,  I  can  see  no  prohibition,  express  or 
implied,  against  the  making  of  a  rate  to  provide 
for  a  liability  which  only  npens  into  judgment 
after  the  end  of  the  rating  year  in  whicn  the 
liability  accrued.  In  such  a  case  the  granting  of 
a  mandamius  is  a  matter  for  the  discretion  of  the 
court,  and,  in  the  case  of  unreasonable  delay,  the 
court  might  refuse  the  application.  The  cases 
decided  upon  the  provisions  of  the  Public  Health 
Act  1848,  which  correspond  with  sect.  210  of  the 
Public  Health  Act  1875,  seem  to  me  to  have  a 
twofold  bearing  on  the  question.  In  the  first 
place,  they  show  that  the  judgment  is  a  new  point 
of  departure  which  may  be  looked  at  in  deter- 
mining whether  a  rate,  for  the  purpose  of  satisfy- 
ing the  liability,  would  be  retrospective.  In  the 
second  place,  they  show  that,  when  the  delay  of 
the  creditor  in  taking  legal  proceedings  can  be 
satisfactorily  explained,  that  will  influence  the 
court  in  exercising  its  discretion  as  to  the  grant- 
ing of  a  mandamvst  although  the  delay  in  suing 
may  have  been  for  more  than  six  months  from 
the  accruing  of  the  cause  of  action.  In  the 
present  case,  I  think  that  the  Tyldesler  Urban 
District  Council  have  abundantly  justified  their 
delay  in  suing  the  defendants,  and  that,  in  the 
exercise  of  the  discretion  of  the  court,  the  maU' 
damns  was  riehtly  granted.  I  agree,  therefore, 
that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  prosecutors,  C  W.  Saffell,  for 
W,  Holland  Owen,  Liverpool. 

Solicitors  for  the  defendants,  Bobbins,  BiUing, 
and  Co,,  for  Marsh,  Son,  and  Calvert,  Leigh. 


March  24,  26,  30,  and  May  7, 1898. 

(Before  Smith,  Cuittt,  and  Collins,  L.JJ.) 

Marks  v.  Fboglet  and  0THEB8.(a) 

APPLICATION  POE  A  NEW  TRIAL. 

Volunteer — "  Subject  to  military  law  " — Traiv^ed 
or  exercised  with  the  regular  forces — Return 
home  from  training — Arrest  by  order  of  adjU' 
tant — False  imprisonment — Volunteer  Act  1863 
(26  &  27  Vict,  c.  65),  s,  21— ilrmw  Act  1881 
44  <l^  45  Vict.  c.  58),  ss,  41,  43, 45,  158,  and  176. 

(a)  Reported  by  E.  MUTLIT  Smith,  Ek|.«  Barrlet6r*at-Law. 


The  plaintiff  was  a  member  of  a  volunteer  corps, 
which  under  an  order  of  iJie  War  Office  wtd 
into  miliiary  training  with  a  portion  of  (kt 
regular  forces  aJt  Shomcliffe  Camp,  On  the 
morning  of  the  day  when  the  camp  vxu  being 
broken  up  he  was  accused  by  same  of  his  com- 
rades of  larceny.  Thereupon  the  adjutoMt 
ordered  him  to  be  arrested,  taken  to  the  guard 
tent,  and  from  there  taken  with  the  baggage 
guard  to  the  railway-station  and  then  to  oe 
carried  in  the  special  military  train,  which  took 
the  corps  horns,  to  Booemoor,  from  which  place  h$ 
W€U  to  be  taken  and  handed  over  to  the  pdUet 
authorities.  These  orders  were  carried  otii,  and 
the  plaintiff  in  charge  of  three  members  of  his 
corps  was  taken  from  Shomcliffe  Camp  to  Bo^ 
moor  and  from  thence  to  Hemsl  Hempstead  whert 
he  was  handed  over  on  the  same  day  to  the  poltce. 
He  was  subsemiently  tried  for  larceny  and 
acquitted.  He  then  brimght  an  action  for  assault 
ani  false  imprisonment  against  the  three 
members  of  his  corps  who  had  taken  him  from 
Shomcliffe  and  handed  him  over  to  the  police. 

Held,  that,  under  sect,  176,  sub-sect,  8.  of  Me  Army 
Act  1881,  the  plaintiff  was  subject  to  mUiUary 
law  during  the  happening  of  the  acts  complained 
of,  being  a  volunteer  "  trained  or  exercised  with 
a  nortion  of  the  regular  forces.** 

Hela  also,  that  the  condition  precedent  at  the 
beginning  of  sect,  158  of  the  Army  Act  1881 
**  where  an  offence  under  this  Act  has  been  com- 
mitted" should  be  read  cu  "where  an  offence 
under  this  Act  has  been  alleged  to  have  been 
committed," 

Held,  therefore,  that  the  action  failed. 

Judgment  of  Kennedy,  J.  reversed. 

This  was  an  application  for  judgment  or  a  new 
trial  in  an  action  tried  before  Kennedy,  J.  with 
a  jury,  which  is  reported  ante,  p.  403 ;  78  L.  T. 
Bep.  77 ;  (1898)  1  Q.  B.  396. 

The  action  was  for  assault  and  false  imprison- 
ment and  was  brought  by  a  private  in  the  Bed- 
fordshire Volunteer  Corps  agamst  a  corporal  and 
two  privates  of 'the  same  corps  and  against 
a  superintendent  of  the  Hertfordshire  Comitj 
Police. 

The  facts  of  the  case  appear  in  the  judgment  of 
Smith,  L.J. 

By  the  Volunteer  Act  1863  (26  &  27  Vict  c.  65) 
it  is  enacted  as  follows : 

Seot.  21.  With  respeot  to  the  discipline  of  offioen 
(other  than  offioen  of  the  volunteer  permanent  staif) 
and  volnnteere,  the  following  provisions  shall  take 
effect  and  be  in  force  while  they  are  not  on  aotoal 
military  service;  ...  (2)  If  any  snch  officer  as 
aforesaid  or  any  volunteer,  while  under  arms  or  on 
march  or  duty  with  their  corps  or  adminiiitrative  regi- 
ment  to  which  he  belongs,  or  any  portion  thereof,— or 
while  engaged  in  any  military  exercise  or  drill  with  saob 
corps  or  regiment,  or  any  portion  thereof, — or  while 
wearing  the  clothing  or  aooontrements  of  such  corps  or 
regiment  and  going  to  or  returning  from  any  place  of 
exercise  or  assembly  of  snch  corps  or  regiment,— 
disobeys  any  lawful  order  of  anj  officer  xmder  whose 
command  he  then  is,  or  is  gnilty  of  misoondnct, — the 
officer  then  in  command  of  the  corps  or  regiment  or 
any  superior  officer  under  whose  command  the  corps  or 
regiment  then  is,  may  order  the  offender,  if  an  officer, 
into  arrest,  and  if  not  an  officer,  into  the  custody  of  any 
volunteer  belonging  to  the  corps  or  regiment  or  of  soy 
non-commissioned  officer  of  the  volunteer  permanent 
staff, — but  so  that  the  offender  be  not  kept  in  sneh 
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anest  or  oasfeody  longer  than  daring  the  time  of  the 
corpfl  or  regiment,  or  snoh  portion  thereof  m  aforesaid, 
then  remaining  under  arms,  or  on  maroh  or  duty,  or 
asaembled  or  oontinning  engaged  in  any  such  military 
exercise  or  driU  as  aforesaid. 

By  the  Army  Act  1881  (44  &  45  Yiot.  c.  58),  it 
is  enacted  as  follows : 

Sect.  45.  The  following  regnlations  shall  be  enacted 
with  re8i>eot  to  persons  subject  to  military  law  when 
oharged  with  offences  punishable  nnder  this  Act:  (1) 
Every  person  subject  to  military  law  when  so  charged 
may  be  taken  into  military  custody  ;  .  .  .  (2) 
Military  custody  means,  according  to  the  usages  of  the 
nerrioe,  the  putting  the  offender  under  arrest  or  the 
potting  him  in  confinement    .     .     . 

Sect.  158.  (1)  Where  an  offence  under  this  Act  has 
been  oommitted  by  any  person  while  subject  to  military 
U«,  such  person  may  be  taken  into  and  kept  in  military 
custody  and  tried  and  punished  for  such  offence, 
ilrbough  he  or  the  corps  or  battalion  to  which  he 
bebngs  has  ceased  to  be  subject  to  military  law,  in  like 
manner  as  he  might  have  been  taken  into  and  kept  in 
military  custody,  tried,  or  punished,  if  he  or  such  corps 
or  battalion  had  continued  so  subject :     .     .     . 

Sect.  176.  The  persons  in  this  section  mentioned  are 
persons  subject  to  military  law  as  soldiers,  and  this  Act 
•hall  apply  accordingly  to  all  the  persons  so  specified, 
that  is  to  say  .  .  .  (8)  All  non-commissioned  officers 
sod  men  belonging  to  the  yolunteer  forces  of  the  United 
Kingdom, — (a)  when  they  are  being  trained  or  exercised 
with  any  portion  of  the  regular  forces  or  with  any 
portion  of  the  militia  when  subject  to  military  law; 
ind  {h)  when  they  are  attached  to  or  otherwise  acting 
as  part  of  or  with  any  regular  forces     .     .     . 

At  the  trial  of  the  action  the  jury  gave  a 
Terdict  for  the  plaintiff  for  3001.  damans  as 
against  the  three  members  of  the  Tolanteer 
corps,  and  the  learned  judge  gave  judgment 
accordingly. 

Upon  uie  findings  of  the  jury  the  learned  judge 
gave  judgment  for  the  other  defendant,  the  police 
Btiperint^dent. 

The  three  defendants  moved  for  judgment  or  a 
new  triaL 

March  24,  26,  and  SO.^-Lawsan  Walton,  Q.G. 
and  B,  D,  MiUr  for  the  defendants. — ^By  sect.  41 
of  the  Army  Act  1881  larceny  oommitted  by  a 
person  under  military  law,  is  an  offence  triable  by 
the  military  authorities,  or  if  they  like  they  may 
hand  over  the  prisoner  for  trial  to  the  civil  autho- 
rities. Under  sect.  176,  sub-sect.  8  theplaintiff 
was  a  person  subiect  to  military  law.  The  War ' 
Office  provided  the  train,  and  until  the  members 
of  the  corps  were  formally  dismissed  they  were 
still  undergoing  their  training  in  connection  with 
the  regular  forces.  It  cannot  be  denied  that  in 
the  morning  of  the  day  in  question  the  plaintiff 
was  subject  to  military  law,  under  this  section.  At 
what  moment  of  time  in  the  day,  or  at  what  s^t 
between  the  camp  at  Shomcliffe  and  the  police- 
station  at  Hemel  Hempstead,  can  it  logically  be 
said  tliat  the  plaintiff  ceased  to  be  subject  to 
military  law  ?  The  order  of  the  War  Omoe  for 
the  training  of  the  corps  at  Shonicliffe  from  the 
Ist  Aug.  to  the  8th  Aug.  must  inclade  the  whole 
of  the  last-named  day,  iiit  includes  any  part  of  it. 
Sect.  158  can  only  be  construed  as  applying  to  a 
case  where  an  offence  has  been  "  alle^a  to  have 
been  committed."  Otherwise  the  jurisdiction  to 
arrest  and  try,  given  by  the  section,  would  be 
dependent  on  the  prisoner  hem^  found  guiltj^i  so 
that  if  he  were  acquitted  the  military  authorities 


arresting  and  trring  him  would  always  be  liable 
to  an  action  for  false  imprisonment. 

TasseU  for  the  plaintiff. — When  the  plaintiff 
and  his  corps  left  Shomcliffe  they  were  no  longer 
being  trained  or  exercised  with  any  portion  of  tiie 
regular  forces,  and  therefore  they  were  not  sub- 
ject to  military  law.  The  members  of  the  corps 
were  simply  in  the  position  of  civilians  on  their 
way  to  their  respective  homes. 

LawBon  Walton,  Q.C.  in  reply. 

Cti/r,  adv,  vult. 

May  7. — Smith,  L.J.  read  the  following  judg- 
ment : — This  is  an  action  for  false  imprisonment 
brought  by  the  plaintiff,  who  was  a  private  in  the 
Bedfordshire    Kegiment  of  Volunteers,  against 
three  of  his  comrades  in   the  same  regiment  (a 
lance  corporal  and  two  privates),  and  also  against 
a  police   superintendent  of  the  Herts    County 
Constabulary.    The  superintendent  has  succeeded 
in  the  action,  for  he  showed  to  the  satisfaction 
of   the   jury  that   he   had  reasonable  cause  for 
suspecting  that  a  felony   had  been   committed 
by  the  plaintiff;    but,  as  the  other  three  defen- 
dants were  unable  to  show  that  a  felony  had  in 
fact  been  committed — for  the  plaintiff  had  been 
acquitted   at   quarter   sessions — it   was  held  by 
the  learned   judge   who  tried  this  case  that,  as 
the  three  defendants   were  mere  civilians  when 
they  did  what  is  complained  of,  they  were  conse- 
quently undefended,  and  they  have  had  damages 
assessed  against  them  by  the  jury  to  the  amount 
of  3002.    The  three  defendants,  with  the  aid  of 
the  War  Office,   appeal,   and  the  questions  ai'e, 
whether  they  have  a  good  defence  to  this  action 
upon  the  ground   that   they  were  not  civiliana 
but  were  soldiers  under  military  law  when  they 
did  the  act  which  is  charged  against  them,  and,, 
if  not,   whether  the  damages  are   so  excessive- 
that  a  new  trial  should   be  ordered  as  regards 
them.     The    material    facts    are   these:    Upon 
Saturday,  the  8th  Aug.  1896,  the  plaintiff  and 
the  three  defendants  were  quartered  with  their 
regiment,  the  2nd   Bedfordshire  Volunteers,  in 
camp    at    Shomcliffe,    training    and    exercising 
there  with  a  x>ortion   of  Her  Maiesty's  regular 
forces.    This  volunteer  regiment  had  gone  into 
camp  on  the  previous  Saturday,  under  an  order 
of  the  War  Office,  dated  the  22nd  April  1896, 
for    **the   formation    of    the    Home    Counties 
Volunteer    Brigade    at    Shomcliffe,    from    the 
1st  Aug.   to  the  8th  Aug.   1896."    It  will  be 
noticed  that  by  the   order  this  camp,  as  it  has 
been  called,  l>egan  on  Saturday  the   Ist,   and 
ended  on  Saturday  the   8th  Aug.  1896.    Upon 
the  morning   of   Saturday,  the  8th   Aug.    1896, 
whilst  the  regiment  was  still  in  camp,  the  plain- 
tiff was  accused  by  some  of  his   comractes  of 
having  stolen  certain  articles  belon^ne  to  them. 
Captain  Foote,  of  the  Boyal  InniskilSngs,  who 
was  adjutant  of  the  regiment  and  in  charge  of 
the  volunteer  battalion,  was  called  up  to  the  tent 
where  the  felony   was  supposed  to   have  been 
committed,  and,  having  investigated  the  matter, 
ordered  the  plaintiff  under  arrest  and  into  the 
custody  of  one  of  the  volunteers  present,  to  be 
taken  to  the  Shomcliffe  railway  station  with  the 
baggage  guard  of  the  regiment ;  and  he  ordered 
that  the  plaintiff  should  be  taken  under  escort 
and  arresc  in  the  special  military  train  which  on 
that  day  was  about  to  take  the  regiment  to  Box- 
moor  station;  and  he  also  ordered  that,  upon 
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anival  there,  the  plaintiff  should  be  taken  nnder 
arrest  and  handed  over  to  the  police  authority  at 
Hemel   Hempstead,  which  is   about  two   miles 
from    the    Boxmoor   station    and  is  the   plain- 
tiff's   home.     Under     the    order    of     Captain 
Foote  the  plaintiff  was  placed  under  arrest  and 
into  the  custody  of  one  of  the  yolunteers  of  his 
regiment,  and  was    so  taken  to  the  Shomcliffe 
station  with  the  baggage  guard  of  the  regiment, 
the  plaintiff  as  well  as  the  volunteer  who  held 
him  under  arrest  beine  in  uniform  and  under 
arms.    Shortly  after  the  plaintiff    reached   the 
Shomcliffe  station  the  regiment  under  arms  and 
under  command  arrived   there  with    the   three 
defendants  in  the  ranks.    They  were  then  told 
off  and  ordered  by  their  superior  officer,  pursuant 
to  the  order  of   Captain  Foote,  to   escort   the 
plaintiff  under  arrest  in  the  special  military  train 
about  to  start  for  Boxmoor,  and  upon  arrival 
there  to  take  him  under  arrest  to  Hemel  Hemp- 
stead and  hand  him  over  to  the  police  authorities 
there.    This  order  the  three  defendants  obeyed, 
both  they  and  the  plaintiff  beiug  all  the  time  in 
uniform  and  under  arms.    The  regiment,  which 
had  formed  up  io  marching   order  in  camp  at 
Shomcliffe,  was    not  dismissed    until    after  its 
arrival  at  the  Boxmoor  station,  and  the  three 
defendants  were  not  dismissed  until  the  orders  of 
Captain  Foote  had  been  carried  out  and    the 
plaintiff  handed  over  to  the  police  authority  at 
Hemel  Hempstead,  to    which    place    they    nad 
marched  the  plaintiff  from  Boxmoor  station  in 
uniform  and  under  arms  by  a  side  road  from  the 
station.    The  learned  judge,  against  whose  judg- 
ment, as  also  against  the  verdict  of  the  jury  as 
to  damages,  the  three  defendants  appeal,    has 
entered    judgment   for   the    plaintiff   for  3001,, 
having  first  amended  the  statement   of   claim, 
which  claimed  2002.,  by  altering  the  claim  into 
one  for  3002 ,  the  result  being  that  these  three 
defendants,  who  are  working   men  and  of  the 
same  rank  of  life  as  the  plaintiff  (he  being  a 
working  tailor  and  the  others  journeymen  painters 
and  a  carpenter),  have  been  mulcted  in  the  sum 
of  300L  for  simply  obeying  the  orders  of  their 
superior  officer.    If   they   nad  disobeyed   those 
orders    they   would,  I    apprehend,    have   found 
themselves  in  a  perilous  position  by  reason  of 
sect.  21  of  the  Yolunteer  Act  1863,  and  of  sect.  20 
of  the    Army    Act   1881.      1   now   proceed   to 
inquire  whether  the  law  is  such  as  to  sanction 
a    judgment    for    false    imprisonment    at    all, 
no    matter    for    what    damages,    against    the 
three  defendante    in   the    above  circumstances. 
There  can  be  no  possible  doubt  that  upon  the 
morning  of  the  8th  Aug.  1896,  Captain  Foote,  in 
the  camp  at  Shomcliffe,  gave  a  lawful  order  con- 
oeming  "  a  soldier "  engaged  in  military  service 
for  a  military  offence.     The  offence  for  which 
the  plaintiff  was  placed  under  arrest  was  cognis- 
able by  either  military  or  civil  authority.    That 
the  plaintiff,  when  the  order  was  given,  was  a 
soldier  subject  to  military  law  is  beyond  dispute. 
Sect.  176  of  the  Army  Act  1881  (44  &  45  Yict. 
c.  58),  and  art.  374  of  the  Regulations  for  the 
Volunteer  Forces,  are  conclusive  as  to  this.    But 
it  is  ai^ed  for  the  plaintiff  that,  although  this 
might  be  so,  the  order  to  the  three  defendante 
given  at  the  Shomcliffe  stetion  by  their  superior 
officer  pursuant  to  the  order  of  Captain  Foote  to 
escort  the  plaintiff  under  arrest  with  his  regiment 
from    Shomcliffe  stetion  to  Hemel  Hempstead 


was  illegal,  because  tbe  plaintiff  and  the  three 
defendante  had  then  ceased  to  be  subject  to 
military  law  and  had  become  civilians,  which,  it 
is  said,  they  became  immediately  they  left  the 
camp,  and  that  therefore  the  tliree  defendants 
coula  only  justify  imprisoning — ^that  is,  escorting 
the  plaintiff  under  arrestpursuant  to  orders  from 
Shomcliffe  stetion  to  Hemel  Hempstead  —  by 
proving  that  a  felony  had  in  fact  been  committed, 
and  that  they  had  reasonable  cause  for  suspecting 
that  the  plaintiff  had  been  guilty  of  it,  and  this 
fact  tbe  tnree  defendante  had  failed  to  estebliah. 
Now,  first  of  all,  did  these  four  men — that  is,  tbs 
plaintiff  and  the  three  defendante  —  become 
civilians,  either  when  they  left  the  camp  in  the 
circumstances  in  which  they  left  it  or  when  th^ 
left  the  Shomcliffe  station  with  the  regiment,  all 
being  in  uniform  under  arms,  and  under  command 
in  the  militery  train  P  It  has  been  held  by  tiie 
learned  judge  that,  upon  the  true  construction  of 
the  stetutes,  they  became  civilians  when  they  left 
the  Shomcliffe  camp,  and  it  is  argued  that^  as 
Captain  Foote  had  only  a  jurisdiction  limited  to 
such  time  as  military  law  existed,  the  three  defen- 
dants cannot  justify  under  an  order  which,  though 
good  so  far  as  the  primary  arrest  was  oonoemed, 
was  bad  so  far  as  it  ordered  the  keeping  of 
the  plaintiff  under  arrest,  for,  as  to  this, 
it  was  in  excess  of  jurisdiction.  In  my  opinion 
the  War  Office  order  of  the  22nd  April  1896 
above  referred  to,  covered  and  included  the 
whole  of  Saturday,  the  8th  Aug.  1896.  It  was 
argued  that  it  dia  not.  Inasmuch  as  it  mnst 
be  conceded  that  the  order  covered  some  paai  of 
the  day,  what  part  of  it  did  it  cover,  if  it  aid  not 
cover  the  whole  day  ?  No  answer  was  given  to 
this.  In  my  opinion  the  order  covered  and 
included  the  whole  of  -  Saturday,  the  8th 
Aug.,  in  the  same  way  as  it  covered  the 
whole  of  Saturday  the  1st  Aug.  1896.  So  soon 
as  the  Bedfordshire  Volunteers  fell  in  nnder 
arms  and  under  command  on  that  day  as  a 
regiment  to  proceed  to  the  camp  at  Shomchife 
to  teke  part  in  military  training  there  with 
regulars,  in  my  opinion  from  that  time  they 
became  subiect  to  military  law,  and  remained  so 
subject  until  they  were  dismissed  upon  Satorday, 
the  8th  Aug.  1896.  I  can  find  in  the  War  Office 
order  no  fraction  or  part  of  a  day  as  distinct 
from  the  whole  day  as  being  only  covered  by  the 
order;  but,  on  the  conixary,  I  find  that  by 
art.  573  of  the  Regulations  for  the  Yolunteo' 
Forces,  an  additional  allowance  of  48.  per  day  is 
granted  to  a  volunteer  private  to  cover  time  ooca- 
pied  in  joining  and  quitting  camp,  which  points 
to  the  day  ^mg  entire.  If  the  Bedfordshire 
Regiment  of  Volunteers  had  remained  in  camp  at 
Shomcliffe  the  whole  of  the  8th,  during  the  wnde 
of  that  day  it  would  have  formed  part  of  the 
Home  Counties  Yolunteer  Brigade  at  training 
and  exercise  with  regulars,  even  though  during 
that  day  the  regular  forces  might  have  been 
leaving  the  camp,  and  the  camp  itself  was  being 
dismantled.  If  all  the  regulars  nad  left  the  camp 
on  the  morning  of  the  toi,  leavinj^  the  Bedford- 
shire Regiment  still  in  camp,  can  it  be  said  that 
the  regiment  did  not  continue  under  militaiy  law 
whilst  it  remained  in  oampP  I  heard  no  sng- 
gestion  in  argument  that  the  regiment  became  a 
regiment  of  civilians  whilst  in  camp.  Then  what 
bMomes  of  the  argument  of  the  learned  coimflei 
for  the  plaintiff  that  the  regiment  became  a  regi- 
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ment  of  civilians,  though  under  arms  and  under 
command,  the  moment  it  became  a  onit  bv 
itself?  If  the  regiment  had  been  dismissed 
in  camp  and  each  Yolunteer  bad  had  to  find 
bis  way  home  as  best  he  could,  this  would  have 
been  another  matter,  but  is  not  the  present  case. 
By  sect.  176  of  the  Army  Act  I88I  it  is  enacted 
that  "  persons  subject  to  military  law  as  soldiers  " 
are  "  non-commissioned  officers  and  men  belong- 
ing to  the  yolunteer  forces  of  the  United  King- 
dom  when  they  are  being  trained  or  exercised 
with  any  portion  of  the  regular  forces,"  and  by 
art.  374  of  the  Regulations  for  the  Volunteer 
Forces  it  is  provided  that  "volunteers  become 
subject  to  military  law  when  they  join  a  camp 
with  regular  forces  or  are  assembled  for  training 
or  exercise  with  any  portion  of  the  regular 
forces."  The  question  arises,  when  did  this 
volunteer  regiment  begin  to  and  cease  to  be 
trained  or  exercised  with  a  portion  of  the  regular 
forces  ?  In  my  judgment,  each  member  of  this 
regiment  became  subject  to  military  law  when  he 
feU  in  and  formed  up  at  Boxmoor  with  his  com- 
rades as  a  regiment  under  command  on  Saturday, 
the  1st  Aug.  1896,  in  order  to  train  and  exercise 
with  regular  forces  at  Shomdiffe,  and  that  sub- 
jection did  not  cease  so  long  as  it  continued  to 
be  a  regiment  under  arms  and  under  command — 
that  Lb,  until  it  and  its  component  parts  were  dis- 
missed from  being  any  longer  under  arms  upon 
the  8th  Aug.  In  my  judgment,  the  training  or 
exercise  of  a  regiment  under  ai^ns  and  com- 
mand to  carry  out  efficiently  what  is  called 
"entraining"  and  *' detraining "  is  a  military 
exercise,  and  constitutes  part  and  parcel  of  the 
forming  as  well  as  the  unforming  of  a  camp,  and 
is  as  much  a  military  training  or  exercise  as 
the  formation  of  a  regiment  into  sauare  or  of  a 
company  in  fours,  or  the  bringing  aoout  of  any 
other  military  manoeuvre.  I  cannot  agree  with 
the  learned  judge  that  the  plaintiff  and  the  three 
defendants  became  mere  civilians  upon  leaving 
Shomcliffe  station  with  their  comrades  as  a 
regiment  under  arms  in  the  special  military 
train ;  but  I  should  add  that  it  does  not  appear 
that  the  War  Office  order  of  the  22ad  April  1896 
was  called  to  his  attention  as  it  has  been  to  our's 
in  this  court.  But  there  is  another  section  of  the 
Army  Act  1881,  which,  in  my  judgment,  is  fatal 
to  the  plaintiffs  case.  It  is  sect.  158.  By  it  it  is 
emu^ted  that  *'  where  an  offence  under  this  Act 
has  been  committed  by  any  person  while  subject 
to  military  law  such  person  may  be  taken 
into  and  kept  in  military  cnstody  and  tried 
and  punished  for  such  offence,  although  he  or  the 
eorps  or  battalion  to  which  he  belongs  has  ceased 
to  be  subject  to  military  law,  in  like  manner  as  he 
might  have  been  taken  into  and  kept  in  military 
custody,  tried,  or  punished  if  he  or  such  corps  or 
lattalion  had  continued  so  subject."  This  sec- 
tion, to  my  mind,  obviously  means  where  an 
offence  is  alleged  to  have  been  committed,  and 
indeed  the  learned  counsel  for  the  plaintiff  had 
to  admit  that  it  would  be  absurd  to  construe  the 
section  in  any  other  way,  for  otherwise  the 
jurisdiction  under  it  to  try  could  only  arise  if, 
alter  trial,  the  prisoner  was  convicted,  which, 
with  all  respect  to  the  draftsman  of  the  section, 
is  ridiculous.  It  is  clear  that  the  plaintiff  whilst 
subject  to  military  law  was  taken  into  and  placed 
in  custody  for  an  offence  under  the  Act.  But  it 
is  said  that  this  only  applies  to  and  justifies  the 


keeping  in  military  custody,  and  not  the  keeping 
in  civuian  custody,  which  the  defendants  are 
charged  v^ith  having  done  in  the  present  case 
after  leaving  Shomcliffe  station.  I  nave  already 
said  what  I  have  to  say  about  the  continuance  of 
military  law  in  this  case.  But  it  is  argued  that 
military  custody  means  the  custody  of  a  I'egular 
soldier  only,  which  custody  is  defined  by  sect.  45 
of  the  Army  Act  1881,  thus :  *•  Military  custody 
means  according  to  the  usages  of  the  service  the 
putting  the  offender  under  arrest  or  putting  him 
in  confinement " ;  and  by  sect.  6,  article  29,  of  the 
Queen's  Begulations,  ^'militaiy  custody  in  the 
case  of  a  private  soldier  means  confinement  under 
charge  of  a  guard,  picket,  patrol,  or  sentry,  or  of 
a  provost  marshal  ;  and  it  is  said  that  military 
custody  therefore  means  the  custody  by  a  regular 
soldier.  In  considering  what  is  military  custody 
when  dealing  with  a  volunteer,  sect.  21  of  the 
Volunteer  Act  must  be  looked  to  as  well  as  the 
Army  Act  1881.  This  section,  in  addition  to 
empowering  the  commanding  officer  of  a  volun- 
teer corps  to  **  discharge  from  the  corps  any 
volunteer  .  .  .  for  disobedience  of  orders  by 
him  while  doiog  any  military  duty  with  his 
corps  "  enacts  that  "  if  any  volunteer  while  under 
arms  or  on  march  or  duty  with  the  corps  .  .  . 
or  while  wearing  the  clothes  or  accoutrements  of 
such  corps  and  going  to  or  returning  from  any 

Slace  of  exercise  or  assembly  of  such  corps  .  .  . 
isobeys  any  lawful  order  of  any  officer  .  .  . 
or  is  guilty  of  misconduct,  the  officer  then  in  com- 
mand .  .  .  may  order  the  offender,  if  an  officer,  into 
arrest,  and,  if  not  an  officer,  into  custody  of  any 
yolunteer  belonging  to  the  corps,  .  .  .  but  so 
that  the  offender  be  not  kept  in  such  arrest  or 
custody  longer  than  "  the  time  prescribed  by  this 
section.  Now  is  this  civil  or  military  custody  P 
There  can  be  but  one  answer.  It  is  not  civil ; 
it  is  therefore  militair.  I  can  see  no  sense  or 
reason  for  holding  that  the  custody  in  which 
the  plaintiff  was  from  Shomcliffe  Camp  to  Hemel 
Hempstead  police-station  was  not  military 
custody,  which  in  my  judgment  it  was,  and  con- 
sequently sect  158  of  the  Army  Act  1881,  also 
avails  the  three  defendants.  There  is  yet  another 
ground  upom  which  it  appears  to  me,  if  it  were 
necessary  to  resort  to  it,  that  this  case  ought  to 
be  decided  adversely  to  the  plaintiff,  and  it  is  this. 
By  sect.  43  of  the  Army  Act  1881  it  is  enacted 
under  the  heading  of  *'  Redress  of  Wrongs "  as 
follows  :  "  If  any  soldier  thinks  himself  wronged 
in  any  matter  ...  by  any  soldier  he  may 
oomplain  thereof  to  his  captain,  and,  if  he  thinks 
himself  wronged  by  his  captabi  either  in  respect 
of  his  complaint  not  being  redressed,  or  in  respect 
of  any  other  matter,  he  may  complain  thereof  to 
his  commanding  officer  ;  ana,  if  he  thinks  himself 
wronged  b^  his  commanding  officer,  either  in 
respect  of  his  complaint  not  being  redressed,  or  in 
respect  of  any  other  matter,  he  may  complain 
thereof  to  the  general  or  other  officer  command- 
ing the  district  or  station  where  the  soldier  is 
serving ;  and  every  officer  to  whom  a  complaint 
is  made  in  pursuance  of  this  section  shall  cause 
such  complaint  to  be  inquired  into,  and  shall,  if 
on  inquiry  he  is  satisfied  of  the  justice  of  the 
complaint  so  made,  take  such  steps  as  may  be 
necessary  for  giving   full    redress  to  the  codii- 

flainant  in  respect  of  the  matter  complained  of." 
'or  the  reasons  above  given,  in  my  opinion  the 
plaintiff  and  the  three  defendants  were  soldiers 


568 


MAGISTRATES'   CASES. 


Ct.  of  App.] 


Masks  v.  FBoausT  ahd  othbbs. 


[Ct.  of  A.PP. 


under  military  law  between  Shomcliife  Camp  and 
Hemel  Hempstead,  and  this  section  therefore 
applies  to  the  plaintiff.  I  find  in  the  iodgment 
of  Lnsh,  J.  in  Datokins  ▼.  Lord  Pavlet  (21 L.  T.  Rep. 
584,  at  p.  595 ;  L.  Rep.  5  Q.  B.  94,  at  p.  121)  some 
remarks  in  connection  with  the  articles  of  war,  of 
which  this  section  is  the  equivalent,  which  appear 
to  me  to  be  such  sound  sense  and  good  law  that 
I  will  repeat  them.  He  says : "  Can  it  be  reasonably 
inferred  that  any  other  mode  of  redress  or  measure 
of  redress  was  intended  by  the  Act  than  that 
which  is  specified  in  this  article  P  It  is  no  argu- 
ment to  say  that  the  remedy  is  imperfect  because 
no  pecuniary  compensation  is  given  to  the 
injured  party.  That  defect,  if  it  be  one,  is  a 
deiect  in  the  code  itself  which  we  cannot  remedy. 
The  plaintiff  has  no  reason  to  complain,  for  he 
has  all  which  the  law  military,  to  which  he 
en^i^ed  to  submit  when  he  entered  the  service, 
entitles  him  to  have.  The  same  oode  creates 
both  the  right  and  the  remedy,  and  this  court 
cannot  add  to  the  one  or  to  the  other."  This 
statement  of  Lush,  J.,  in  my  judgment,  applies 
to  the  present  plaintiff,  and  if  there  were  no 
other  ground  adverse  to  him  I  think  it  suffices  to 
put  an  end  to  this  unseemly  action  against  the 
three  defendants,  and  1  entirely  agree  with  what 
that  learned  judge  said.  I  need  not  refer  to 
passages  which  may  also  be  found  in  the  jud- 
ment  of  Willes,  J.  in  the  case  of  Keighly  v.  BeU 
(4  F.  &  F.  763),  and  in  Datokins  v.  Lard  Bokehy 
(4  F.  &  F.  806),  showing  that  the  civil  courts 
cannot  be  invoked  to  redress  grievances  arising 
between  persons  both  subject  to  military  law. 
For  the  reasons  I  have  given  I  think  that  the 
plaintiff's  action  fails.  In  regard  to  the  damages 
bein^  excessive,  1  need  say  nothing  except  that,  in 
my  judgment,  as  against  these  three  defendants 
they  were  so  excessive  that  I  think  a  new  trial 
should  have  been  ordered  upon  this  ground,  if  it 
were  necessary  to  have  done  so.  I  ao  not  doubt 
that  the  jury  nave  heaped  upon  the  shoulders  of 
the  three  defendants  damages  which  Frogley,  the 
police  superintendent,  might  possibly  have  had  to 
bear  and  for  which  the  three  defendants  were 
not  liable,  had  he  not  succeeded,  as  he  did,  under 
his  plea  of  justification.  But  what  I  might  have 
to  say  as  to  this,  in  the  view  I  take  of  this  case, 
is  now  immaterial.  For  the  reasons  above,  in  my 
opinion,  the  appeal  should  be  allowed  and  judg- 
ment entered  for  the  three  defendants  with  costs 
here  and  below. 

Chitty,  L.J.  read  the  following  jud^ent: — 
The  original  arrest  of  the  plaintiff  within  the 
acttial  botmdaries  of  the  camp  at  Shomcliffe,  by 
order  of  the  adjutant  then  acting  in  command  of 
the  volunteer  battalion  in  which  the  plaintiff  was 
then  serving  as  a  private,  was  unquestionably 
valid  and  justifiable  m  law.  The  prox>osition  was 
not  and  could  not  be  denied  by  the  plaintiff's 
counsel.  In  the  language  of  the  176th  section  of 
the  Army  Act  ISSl,  the  plaintiff  was  then 
*' subject  to  military  law  as  a  soldier."  His 
battalion  was  then  being  trained  or  exereised 
with  a  portion  of  the  Regular  forces  of  the 
Crown,  and  was  attached  to  or  otherwise  acting 
as  part  of  or  mth  such  regular  forces.  The  man 
into  whose  charge  he  was  committed  when  first 
placed  under  arrest  was  a  member  of  his  corps, 
and  ^as  himself  also  subject  to  military  law  as  a 
soldier.  The  offence  with  which  the  plaintiff  was 
charged  was  a  military  offence  as  well  also  as  a 


crime,  for  which  he  might  have  been  indicted 
under  the  ordinary  law.  Ail  that  was  done  sub- 
sequently down  to  the  marching  of  the  plaintiff 
under  escort  to  the  police  station  at  Hemel  Hemp- 
stead was  done  in  execution  of  the  order  ^ven  ij 
the  adjutant  in  the  camp.  The  plainti^s  three 
comrades,  membera  of  the  same  corps,  against 
whom  the  judgment  under  appeal  was  given  were 
acting  througnout  in  obedience  to  the  original 
order  transmitted  to  them  at  Shomcliffe  station 
in  the  usual  military  manner  through  subordinate 
officera  who  were  their  superiora,  and  whom  they 
were  bound  to  obey.  The  question  is,  at  what 
point  of  time  and  space  this  military  status  o 
the  plaintiff  and  his  tnree  comrades  ceased.  Th 
learned  judge  has  held  that  it  ceased  upon  thor 
departure  from  the  camp  at  Shomcliffe,  and  that 
thereupon  their  status  became  that  cd  civilians, 
subject  only  as  to  disdpline  to  the  provisions  of 
the  Volunteer  Act  1863,  and  subsequent  statatee 
relating  to  volunteere.  He  held  that  the  training 
and  exereise  mentioned  in  the  176th  section  of 
the  Army  Act  1881  thai  came  to  an  end,  and  that 
such  training  and  exercise  did  not  include  the 
proceeding  to  or  from  the  camp  itself.  In  the 
argument  on  the  appeal  the  plaintiff's  coonsel 
supported  these  propositions.  He  further  argued 
that,  if  the  status  of  the  pkdntiff  and  his  ttiree 
comrades  was  not  changed  on  their  departore 
from  the  camp,  it  became  changed  when  th^ 
reached  Shomcliffe  station ;  and,  if  not  then,  when 
they  reached  Boxmoor  station ;  and,  if  not  then,  at 
all  events  before  they  reached  the  police-station. 
Now,  in  my  opinion,  there  are  upon  the  admitied 
facts  two  points  only  at  which  it  can  be  reason- 
ably argued  that  the  change  of  status  took  place, 
namelv,  the  departure  from  the  camp  and*  the 
arrival  at  the  police-station.  In  my  judgment  the 
change  did  not  take  place  until  the  plaintiff  and  his 
three  comrades  reached  the  police-station,  and  the 
plaintiff  was  given  in  charge  of  the  police.  It 
was  not  contested  that  the  plaintiff  was  and 
remained  under  lawful  military  arrest  until  he 
came  to  the  boundary  of  the  camp.  But  it  Lb 
said  that  the  transition  took  place  immediatetv 
the  boundary  was  passed.  The  argument,  if  weU 
founded,  presents  a  curious  result.  As  the  volun- 
teer batt^ion  was  marching  out  of  camp,  ^  so 
much  of  it  as  had  crossed  the  boundary  would  he 
civilians  subject  to  volunteer  discipline  only;  so 
much  as  had  not  crossed  the  line  would  remain 
subject  to  military  law  as  soldiere.  According  to 
the  argument,  each  individual  man  as  he  steps 
over  the  line  changes  his  status  though  he  forms 
part  of  a  battalion  under  arms  and  in  marching 
order.  However  curious  and  anomalous  this 
result  may  seem,  still  it  must  be  submitted  to,  if 
it  is  the  true  result  of  the  Act  of  Parliament  as 
applied  to  the  facts.  An  important  factor  in  this 
case  is  the  order  of  the  22nd  April,  1896,  which 
seems  to  have  been  lost  sight  of  in  the  court 
below,  and  to  which  it  would  appear  the  attention 
of  the  learned  judge  was  not  called.  It  is  headdd 
"  Home  District  Orders.  Horse  Guards,  White- 
hall." It  runs  thus:  "Referring  to  paragraph 
275  of  the  Volunteer  Regulations,  1895.  sanction 
is  hereby  given  under  authority  dated  War  Office, 
16th  April  1896,  No.  V.;  Camps;  3578,  to  the 
formation  of  the  Home  Counties  Volunteer 
Brigade  at  Shomcliffe,  1st  to  8th  Aug.  1896. 
The  commanding  officera  have  been  informed 
accordingly.-    By  Order."    It  was  signed  by  the 
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proper  aathority.  The  order  is  for  the  formation 
ef  a  brigade,  and  not  merely  of  a  camp.  In 
point  of  time  it  extended  from  the  Ist  to  the  8th 
Aug.  both  inclasive.  It  covered  the  whole  of  the 
Sth  Aug.,  the  day  on  which  the  plaintiff  was  taken 
to  the  polioe-station.  Under  the  573rd  of  the 
Regulations  for  the  Volunteer  Force  an  additional 
allowance  of  88.  for  every  officer  and  of  4«.  for  every 
man  of  oth^  rank  is  made  to  cover  the  time 
occupied  in  joining  and  quitting  a  camp,  where 
the  volunteer's  attendance  at  the  camp  reckons 
towards  qualifying  him  for  the  efficiency  capita- 
tion  grant.  This  regulation  is  also  of  importance. 
It  provides  a  payment  in  respect  of  joining  and 
quitting  the  camp.  The  brigade  was  formed  and 
constituted  by  the  War  Office  order  already 
stated.  Now  I  take  it  that  the  military  authority 
of  the  officer  appointed  to  command  the  brigade^ 
covered  the  whole  period  of  the  eight  days.  It 
would  be  within  the  scope  of  his  authority  to 
direct  the  commanding  officers  of  the  various 
volunteer  battalions,  who  had  signified  their 
intention  of  forming  part  of  the  brigade,  by 
what  route  they  should  march  into  and  from 
camp.  In  practice  probably  in  small  brigades  he 
leaves  the  arrangements  as  to  the  route  to  the 
discretion  of  the  officers  commanding  the  batta- 
lions. But  the  176th  section  applies  equally  to 
the  assembling  of  a  larger  body  than  a  mere 
brigade,  consisting  of  from  two  to  four  battalions. 
It  applies  to  a  division  or  an  army  corps.  The 
greater  the  number  of  the  battalions  and  troops 
of  all  arms,  including  artillery,  cavalry,  and  artil- 
lery volunteers,  and  regulars,  the  greater  would 
be  the  necessity  for  prescribing  tne  routes  by 
which  the  various  bodies  should  march  to  and 
from  the  place  where  they  were  ultimately  to  be 
assembled,  and  the  times  of  their  marching,  and 
other  like  details ;  and  I  consider  that  all  such 
details  would  constitute  an  essential  part  of  the 
training.  I  come  now  to  the  critical  point  of  the 
case.  When  did  the  training  or  exercise  of  the 
corps  or  company,  to  which  the  plaintiff  belonged, 
with  a  portion  of  the  regular  forces,  begin  and 
end  P  In  my  opinion  it  began  at  the  time  when 
the  corps  or  company  fell  in  under  arms  in  mili- 
tary foirmation  for  the  purpose  of  marching  to 
and  being  conveyed  by  the  special  militery  train 
to  Shomcliffe,  and  it  ended  as  to  the  corps  or 
company  other  than  the  plaintiff  and  his  three 
comrades  when,  having  reached  their  homeward 
destination,  they  were  finally  dismissed ;  and  it 
ended  as  to  the  plaintiff  and  his  three  comrades 
when  they  reached  the  police-stetion,  and  the 
plaintiff  was  taken  in  charge  by  the  inspector 
and  his  three  comrades  were  dismissed.  In 
my  opinion  it  makes  no  difference  whether 
the  march  to  and  from  the  place  where  the 
different  battelions  form  part  of  the  brigade  or 
larger  body  is  long  or  short,  or  whether  it  is 
performed  wholly  or  partly  on  foot  or  by  railway 
train,  or  any  other  mode  of  conveyance.  In  this 
case  the  homeward  march  was  performed  partly 
by  conveyance  in  the  railway  train.  The  getting 
into  and  out  of  the  train  in  military  order  and 
fcnmation,  technically  called  "entraming"  and 
"*  detraining,"  is  an  important  part  of  military 
daiy  and  exercise.  The  training  and  exercise 
mentioned  in  the  1 76th  section  cannot  be  reason- 
ably restricted  to  what  is  actually  done  io  the 
presence  of  the  regular  force.  If  at  any  time 
during  the  eight  days  the  T>l«intiff*s  battalion  had 
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been  marched  out  of  the  camp,  and  had  been 
drilled,  or  put  through  evolutions,  they  would 
still  be  training  with  the  regular  troops,  although 
all  the  regular  troops  had  remained  in  camp,  or 
had  been  marched  out  in  some  other  direction  for 
temporary  separate  exercise.  I  can  find  no  suffi- 
cient reason  for  confining  the  training  or  exercise 
to  training  or  exercise  in  or  at  or  near  the  camp 
itself.  The  object  and  the  effect  of  the  section  is 
to  place  the  whole  force,  composed  of  regulars 
and  volunteers,  under  one  and  the  same  mUitary 
law  during  the  period  to  which  the  training 
extends.  The  Act  ought  in  my  opinion  to  be  so 
construed  as  to  afford  a  safe,  practical,  and 
working  rule  for  the  officers  and  men  under  arms. 
I  think  it  unnecessary  to  go  over  again  all  the 
other  sections  of  the  Acts  and  the  various  regu- 
lations which  the  Lord  Justice  has  fully  dealt 
with.  But  the  158tb  section  of  the  Army  Act 
1881  requires  special  notice.  The  section  opens 
with  the  words,  "  where  an  offence  nndei'  this  Act 
has  been  committed  by  any  person  while  subject 
to  military  law."  These  words  constitute  a  con- 
dition precedent  to  all  that  follows.  The  section 
continues :  "  Such  person  may  be  token  into  and 
kept  in  military  custody,  and  tried,  and  punished 
for  such  offence,  although  he  or  the  corps  or  bat- 
talion to  which  he  belongs  has  ceased  to  be 
subject  to  militaiy  law  in  like  manner  as  he  might 
have  been  taken  into  and  kept  in  military  custody, 
tried,  or  punished,  if  he  or  such  corps  or  battaHon 
had  continued  so  subject."  The  learned  judge 
has  taken  the  words  of  the  condition  literaJfy, 
and  has  held  that  the  offence  must  have  been 
actually  committed.  I  am  unable  so  to  read  the 
condition.  So  to  read  it  in  my  opinion  not  only 
reduces  the  section  to  a  palpable  absurdity,  but 
renders  it  meaningless.  In  some  impossible 
manner  it  must  be  shown  that  the  offence  has 
been  committed  by  the  person  before  he  can  be 
put  upon  his  trial  for  the  offence.  It  is  manifest 
that  the  words  "  alleged  to  have  been  committed  " 
must  be  read  into  the  condition  in  order  to  ^ve 
it  any  meaning  at  all.  The  result,  in  my  opimon, 
is  that  the  offence  has  been  established,  and  the 
acte  of  the  defendante  are  justified  in  law.  The 
grievances  of  which  the  plaintiff  complains  are 
grievances  suffei^ed  by  him  when  subject  to 
military  law  at  the  hands  of  persons  also  subject 
to  mihteiy  law  in  execution  of  their  military 
duty.  To  these  grievances  the  43rd  section  of  the 
Army  Act  1881  applies,  and  for  them  the  plain- 
tiff must  seek  redress  in  accordance  with  the 
section.  The  court  cannot  add  to  the  remedy 
which  is  thus  provided.  It  is  the  plaintiff's  only 
mode  of  seeking  redress.  As  the  action  fails 
there  is  no  question  in  reference  to  the  damages. 
But,  in  my  opinion,  they  were  monstrous  in 
amount,  and  would  have  justified  us  in  directing 
a  new  trial  on  the  ground  of  their  being  exces- 
sive. The  plaintiff's  comrades  put  no  indignity 
upon  him ;  tney  did  not  even  deprive  him  of  his 
rifle.  His  only  complaint  against  them,  apart 
from  the  question  of  law,  seems  to  be  that  they 
did  not  speak  to  him  when  in  the  train.  The  only 
probable  explanation  of  the  amount  of  damages 
is  that  the  jury  in  mistaken  sympathy  with  tiie 
plaintiff,  who  was  acquitted  on  his  trial,  heaped 
upon  the  three  defendants  all  the  consequences 
that  followed  after  his  buing  given  into  custody 
at  the  police-station.  I  add  that,  had  the  law 
been  othei'wise  than  as  above  stated,  it  would,  in 
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my  opinion,  have  proved  detrimental  to  the  tnie 
interests  of  the  ▼olonteer  force. 

COLLIW,  L. J.  ooncnrred.        ^^^  ^^jj^^^ 

Solicitor  for  plaintiff,  Lathom. 
Solicitors  for  defendants,  /.  N.  Mason  and  Co., 
for  8 warder  and  Longmore,  Hertford. 


Tuesday,  Jwie  14, 1898. 

(Before  Likdlbt,  M.B.,  Ohittt  and 
Collins,  L.JJ.) 

Ae  B.  A  S.  (a  Person  of  nnsonnd  mind  not  so 

fonnd). 

OBIGINAL  APPLICATtON  TO  THB   COITBT  SITTIHa 

IN  LUNACY. 

Lunacy — Person  of  unsound  mind  not  so  found-^ 
** LaufuUy  detained*' — Powers  of  oclmmis^ra- 
Hon — Determination  of  reception  order — Effect 
of'-Lunacy  Act  1890  (53  Vict  c.  5),  «.  116, 
iub'S,  1  (c). 

Where  an  order  had  been  made  by  the  judge 
in  lunacy,  under  evh-seet,  1  (e)  of  sect.  1x6 
of  the  iMnacy  Act  1890,  it  does  not  come  to 
an  end  by  the  mere  fact  of  the  person  to  whom 
it  refers  ceasing  to  be  under  detention ;  but  an 
order  is  required  to  discharge  the  lunatic,  and 
the  discretion  to  m^ihe  such  an  order  ought  not 
to  be  exercised  unless  the  court  is  satisfied  thai 
the  delusions  under  which  the  lunatic  was 
suffering  have  ceased, 

A  SUMMONS  was  taken  ont  by  a  person  who  had 
been  detained  as  being  of  nnsound  mind,  asking 
that  an  order  made  by  a  master  in  lunacy  on  the 
26th  NoY.  1£R^7  mi^ht  be  discharged  on  the  groond 
that  since  the  making  of  such  order  the  detention 
order  under  which  the  applicant  was  detained 
had  lapsed. 

The  order  in  question  was  made  under  sect.  116, 
sub-sect.  1  (c)  of  the  Lunacy  Act  1890,  on  the 
ffround  that  the  applicant  was  then  "  lawfully 
detained  as  a  lunatic  though  not  so  found  by 
inquisition,"  and  appointed  a  person  to  reoeiye 
and  manage  the  property  of  the  applicant. 

At  the  date  of  tnat  order  the  applicant  was 
lawfully  detained  under  a  reception  order  made 
by  a  magistrate.  Such  reception  order,  howerer, 
expired  on  the  Ist  Dec.  1897,  and  no  further 
reception  order  had  been  made,  and  the  applicant 
was  now  at  lar^. 

Her  contention  was  that  the  gpround  of  the 
jurisdiction  under  which  the  order  of  the  26th 
Not.  1897  was  made  having  disappeared,  there 
was  no  altematiye  but  to  discharge  the  order  on 
an  application  made  for  that  purpose. 

The  matter  came  before  Rigby,  L.J.  in  the  first 
instance,  and  afterwards  before  Williams,  L.J., 
and  it  was  then  adjourned  into  court. 

Benshaw,  Q.G.  and  Tindal  Atkinson  for  the 
applicant. 

Warrington,  Q.G.  and  Methold  for  the  respon- 
dent, the  Official  Solicitor. 

LiNDLBT,  M.B. — I  do  not  think  that  we  can 
see  our  way  to  accede  to  this  application.  1  am 
clearly  of  opinion  that  where  an  order  has  been 
made  by  the  judee  in  lunacy,  under  sub- sect.  1  (o) 
of  sect.  116  of  uie  Lunacy  Act  1890,  it  does  not 

(a)  Beportod  by  E.  A.  Boeatohlit,  Esq.,  BMrifteiHi^Lav. 


come  to  on  end  by  the  mere  fact  of  the  perBon 
to  whom  it  refers  ceasing  to  be  under  detentioiL 
It  seems  to  me  that  an  order  is  required  to 
discharge  the  lunatic  according  to  the  ststate, 
and  I  taink  that  it  would  be  wronff  to  exerdse 
our  discretion  unless  we  were  satisfied  tiiat  the 
delusions  under  which  the  person  was  sufEBiing 
have  ceased.  That  we  are  not  prepared  to  say  in 
the  present  case,  so  we  will  not  discharge  the 
order. 

Ghittt  and  Gollins,  L J'J.  concurred. 

Application  dismissed. 

Solicitors  for  the  applicant,  Munton  and  Morrit, 
Solicitor  for  the  respondent,  Hie  Official  8dU- 
eitor. 


Thursday,  June  30, 1898. 
(Before  Smith,  Biobt,  and  Williams,  LJJ.) 

The  Pontbfbact  Assessment  Gommittii 
(apps.)  V,  The  Pontbfbact  Park  Tbubtkes 
(resps.). 

The  Same   (apps.)  v.   Habtlbt  and  othibs 

(resps.).  (a) 

APPEAL    PBOM    THB    QUEEN'S   BENCH    DIYISIOV. 

Bating — Poor  rate — Ewemption  by  private  Act-* 
Cwutructuyn^T^  Geo.  3,  c.  Iv,—^  A  99  Vkt 
c.  hBxani, 

A  private  Act  of  1780  vested  a  piece  of  land  tn 
trustees  for  certain  purposes  therein  mentioned 
for  the  benefit  of  the  inhabitants  of  a  borough 
and  provided  that  for  ever  thereafter  the  land 
should  be  deemed  and  taken  as  within  and  pared 
of  the  borough,  but  should  in  no  wise  be  assessed 
to  poor's  rate. 

Held,  that  the  land  W(u  exempt  for  ever  from 
being  assessable  to  poor's  rate  and  therefore  a 
race  committee,  to  whom  the  trustees  had  leased 
a  portion  of  the  land  for  a  race  course,  were  not 
Ivahle  to  poor's  rate  by  reason  ^  their  occupation* 

Judgment  of  the  Queen's  Bench  Division  affirmed, 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Wright  and  Kennedy, 
JJ.)  upon  two  cases  stated  by  the  recorder  of 
Pontemust. 

The  recorder  had  quashed  an  assessment  ot 
poor  rate  made  upon  the  Pontef  ract  Park  trae- 
tees  in  i*espect  of  their  occupation  of  three  acres 
of  land,  a  portion  of  Pontefract  Park,  upon 
which  they  had  constructed  a  pond  on  which  they 
kept  boats  let  out  on  hire. 

in  the  second  case  he  had  quashed  an  assess- 
ment made  upon  the  respondents,  a  race  com- 
mittee, in  respect  of  their  occupation  of  a 
racecourse,  also  a  portion  of  Pontefract  Park, 
which  they  held  on  a  lease  from  the  Pontefract 
Park  trustees. 

In  both  cases  the  ground  of  his  decision  was 
that,  by  the  provisions  of  20  Qeo,  3,  c  Iv.,  the 
whole  of  Pontefract  Park  was  exempt  from 
assessment  for  poor  rate. 

By  sect.  1  of  that  Act  it  is  provided  as  follows : 

Thftt  all  that  portion  or  allotment  of  the  said  inot  of 
ground  called  Pontefract  Park,  containing  325  aorei,  ss 
the  aame  is  now  set  or  dolled  ont  with  stakes  or  other 
marks  .  .  .  shall,  from  and  after  the  pasaiiig  of 
this  Act  beoome,  and  the  aame  ehall  from  tfaonoeforth 
be  and  remain,  vested  in  the  several  personB  who  ihell 

(a)  Bepoitad  bj  E.  Manlet  Smitb,  Esq..  Barrtitar*«i-Law. 
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for  the  time  being  be  the  tmsteee  for  the  improTement 
and  management  of  the  said  pastiue  by  yirtne  of  thii 
Aot  in  tnut  for,  and  for  tiie  sole  benefit  of,  the 
inhabitantB  of  the  said  townehipe  of  Pontefraot  and 
Tuiahelf  for  the  time  being  for  ever,  and  to  be 
held,  need,  and  enjoyed  by  the  Bidd  inhabitants  in 
noh  maaner  and  form  and  inbjeot  to  eaoh  oonditionB, 
legnlationa,  and  restriotionB  as  are  hereinafter  contained 
and  provided  for  that  pnrpoeeand  to  or  for  no  other  nae, 
fanit,  intent,  or  pnrpoae  whatsoever ;  and  that  from  and 
after  the  pasBing  of  this  Aot,  the  aaid  portion  or  allot- 
ment  shall  be  united  and  annexed  nnto  and  be  for  ever 
thereafter  aooepted,  deemed,  and  taken  as  within  and 
parcel  of  the  borough  or  township  of  Pontefraot  and  be 
anbjeot  to  the  jnrisdiotions  and  enjoy  all  the  exemptions 
and  privileges  of  the  said  borongh  and  township,  bat 
afaaU  in  no  wise  be  assessed  to  any  ohnroh  rates,  poor's 
rates,  oonstable  rates,  or  highway  rates,  or  be  snbjeot  to 
any  stamte  duty  within  the  said  townships  of  Pontefraot 
and  TanaheK  or  either  of  them  or  any  other  township, 
parish  or  plaoe  whatsoever. 

Snbeeqnent  seotions  of  the  Aot  defined  the 
powers  of  the  troBtees  with  regard  to  leaaing  and 
otherwise  dealing  with  the  land,  and  prescribed 
the  manner  and  purposes  in  and  to  which  money 
received  by  them  shonld  be  apjjlied. 

The  Queen's  Bench  Division  (Wright  and 
Kennedy,  JJ.)  affirmed  the  decision  of  the 
recorder,  and  gave  judgment  for  the  respondents 
in  each  case. 

The  case  is  reported  ante,  p.  288 ;  and  77  L.  T. 
Bep.  565. 

The  assessment  committee  appealed. 

Tindal  Athins(m,  Q.O.  and  W,  L,  WUliaTna,  for 
the  assessment  committee,  contended  that  the 
exemption  from  poor  rate  created  by  the  Act  of 
20  Qeo.  3,  c.  Iv.,  was  not  absolute,  but  was  condi- 
tional on  the  land  being  occupied  by  the  trustees 
lor  the  purposes  mentioned  in  the  Act.  Upon 
this  point  they  referred  to 

The  Conservators  of  the  River  Thames  v.  The  Assess- 
ment  Committee  of  the  City  of  London,  18  Times 
L.  Rep.  157 ; 

The  Mayor  and  Corporaiion  of  Essenden  v.  Black' 
wood,  36  L.  T.  Bep.  625 ;  2  App.  Gas.  574. 

They  also  contended  that  the  exemption  contained 
in  the  Act  of  20  Geo.  3,  c*  Iv.,  was  impliedly 
repealed  by  the  proviaions  of  the  Pontefraot  ParK 
Extension  Act  1875  (38  &  39  Yict.  c.  Ixzxii.). 

A.  W.  Bairstow  for  the  trustees,  and  O.  J,  Banks 
for  the  race  committee,  were  not  called  upon. 

Smith,  L.J. — ^The  first  question  in  this  case 
depends  upon  the  true  construction  of  sect.  1  of 
the  Act  of  1780  (20  Geo.  3,  c.  Iv.) ;  but,  before 
dealing  with  that  section  I  will  say  this,  that  I 
fnlly  agree  with  the  contention  of  the  learned 
counsel  who  appeared  for  the  assessment  com- 
mittee ih&t,  but  for  the  provisions  of  this  Act 
d  Parliament,  the  land  in  question  would  be 
assessable  to  poor  rate.  Therefore,  the  question 
for  our  consideration  is,  whether  this  Act  has 
exempted  the  land  from  being  liable  to  be  assessed 
to  poor  rate.  The  Act  vests  the  land  in  trustees 
for  certain  purposes,  fives  them  power  to  lease 
and  otherwise  deal  wiui  it,  and  provides  for  the 
application  of  the  money  received  by  the  trustees 
for  the  benefit  of  the  inhabitants.  Sect.  1  enacts 
that,  from  and  after  the  passing  of  the  Act,  the 
land  shall  be  united  to,  "  and  he  for  ever  there- 
after accepted  deemed  and  taken  as  within  and 
parcel  of  the  borough  or  township  of  Pontefraot, 
and  be  subject  to  the  jurisdictions  and  enjoy  all 


the  exemptions  and  privileges  of  the  said  borough 
and  township,  but  shall  in  no  wise  be  assessed  to 
any  church  rates,  poor's  I'ates,  constable  rates,  or 
highway  rates,  or  be  subject  to  any  statute  duty," 
&c.  I  cannot  read  that  section  as  meaning  other- 
wise than  that  the  land  is  to  be  for  ever  froe  from 
poor  rate.  The  argument  for  the  appellants  is 
that  some  of  the  words  of  the  section  are  to  be 
cut  out,  and  that,  instead,  we  ought  to  read  into  it 
a  limitation  that  the  land  is  not  to  be  assessed  to 
poor  rate  "  so  long  as  it  is  occupied  by  the  trustees 
for  the  purposes  of  the  trust."  The  words  of  the 
Act  are  perfectly  plain  that  the  land  is  to  be 
exempt  for  ever.  We  have  no  authority  to  cut 
out  one  set  of  words  and  interpolate  another  set. 
The  appellants'  argument  on  this  point  seems  to 
me  to  fail  entir^.  Then  reliance  was  placed 
upon  a  case  of  The  Conservators  of  the  River 
Thames  v.  The  Assessment  Committee  of  the  City 
of  London  (13  Times  L.  Bep.  157).  In  that  case 
the  question  depended  upon  the  construction  of 
the  Thames  Conservancy  Act  1894.  By  sect.  289 
of  that  Act  lands  "  vested  in  the  conservators  in 
respect  of  the  Thames  above  London  Bridge" 
were  exempted  from  liability  to  poor  rate.  The 
court  held  that  the  piece  of  land  in  question  in 
that  case  was  not  vested  in  the  conservators  "  in 
respect  of  the  Thames  above  London  Bridge." 
The  meaning  of  sect.  239  in  that  Act  was  that  land 
vested  in  the  conservators  should  be  exempt  from 
poor  rate  so  long  as  it  was  used  for  certain 
purposes.  That  is  all  that  that  case  decided.  It 
has  nothing  to  do  with  the  case  now  before  us. 
As  for  the  other  point  argued,  I  am  clearly  of 
opinion  that  the  Pontefract  Park  Extension  Act 
lo75  does  not  repeal  the  exemption  from  poor  rate 
created  by  the  Act  of  1780. 

BiasY  and  Williams,  ItJJ.  delivered  judg- 
ment to  the  same  eifect.  Appeal  dismissed. 

Solicitors  for  the  assessment  committee,  Clarke 
and  Blutidell, 

Solicitors  for  the  park  trustees,  Carter,  Athi/n* 
eon,  and  Bentley,  Pontefract. 

Solicitors  for  the  race  committee,  Charles 
Lowden,  Pontefract. 


HIGH    COURT    OF   JUSTICE. 

OHANOBRT  DIVISION. 

June  7,  8,  and  14,  1898. 

(Before  Stirling,  J.) 

Thb  Gbakd  Junction  Watbbwobks  Oom- 
PANT  V.  Thb  Hampton  Ubban  Distbiot 
Council,  (a) 

Tuhlic  health — Streets — BuHdmg  beyond  frontage 
line — Consent  of  local  authority — Proceedings 
for  penalties — Jurisdiction  to  gra/nt  injunction 
or  muke  declaration  in  restraint  of  su^h  pro- 
ceedings— Public  Health  {Buildings  in  Streets) 
Act  (57  &  58  Vict  c.  52),  «.  Z^Order  XXV,,  r.  5 
— Grand  Junction  Waterworks  Act  (57  Oeo,  3, 
0.  clasix. ;  15  <l^  16  Vict,  c.  cxML 

The  plaintiffs,  a  waterworks  compa/ny,  purporting 
to  act  under  their  local  Act  proposed,  to  erect  a 
new  pumping  station  on  a  piece  of  their  land 
abutting  on  a  street.  The  defendants,  the  local 
authority,  gave  them  notice  tnat  as  the  proposed 

•    (a)  BeportaA  by  A.  W.  Chastbb.  Baq.,  BtfriBt«r«l-lAW. 
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new  huilding  would  extend  beyond  the  building 
line  they  objected,  and  should  proceed  before  the 
magistrates  for  penalties  under  the  Public 
Health  Act.  The  plaintiffs  thereupon  brought 
an  action  for  a  aeclarcUion  that  th^  were 
entitled  to  build  toithout  interference  by  the 
defendants.  The  defendants  pleaded  that  there 
waa  no  jurisdiction  to  make  such  a  declaration, 
and  alternatively  that,  assuming  jurisdiction,  it 
wa^  discretionary  and  the  discretion  ought  not 
to  be  exercised. 

Held,  that  on  the  authorities  there  might  be 
jurisdiction  to  make  such  a  declaration,  but  that 
the  cases  were  limited  to  injunctions  against 
apprehended  trespass.  Huit  an  injunction 
against  merely  proceeding  before  magistrates 
ought  to  be  granted  if  at  all  under  very  special 
circumstances  which  did  not  exist  in  this  case. 
And  accordingly  a  fortiori  that  the  declaration 
asked  for  ought  not  to  be  made. 

Action  dismissed  with  costs. 

This  was  a  matter  arising  in  an  action  which 
was  adjourned  into  court  m  order  that  certain 
preliminary  questions  might  be  decided  on  points 
of  law  which  had  been  raised  by  the  defence. 
The  action  was  brought  by  the  Grand  Junction 
Waterworks  Company,  who  were  a  company 
incorporated  by  an  Act  of  Parliament  of  21  Geo. 
3,  ana  who  had  power  under  a  subsequent  Act  of 
1852  to  make  certain  works  "in  the  lines  or 
situation  and  on  the  levels  and  in  and  through 
the  lands"  described  in  the  plans  deposited  in 
the  usual  way.  Under  the  powers  of  that  Act  the 
Waterworks  Company  acquired  certain  land 
within  the  jurisdiction  of  the  Hampton  Urban 
District  Council  and  recently  they  had  proposed 
to  provide  proper  additional  pumping  accommoda- 
tion which  was  necessary  in  order  to  secure  an 
adequate  supply  of  water  within  the  limits  of 
their  operations,  and  they  therefore  resolved  to 
build  on  the  vacant  portion  of  this  piece  of  land. 
Communications  thereupon  took  place  between 
the  company  on  the  one  part  and  the  council  on  the 
other.  These  began  on  the  24th  Sept.  1897  when 
a  communication  from  the  surveyor  to  the  local 
authority  was  addressed  to  the  secretary  to  the 
company  in  the  following  terms : 

I  nnderBtand  that  your  company  are  about  to  erect 
new  building^  adjoining  and  abutting  upon  the  Upper 
Snnbnry  road  in  this  diatrict.  I  wish  to  point  ont  to 
yoa  that  no  plane  for  such  baildings  have  been  deposi- 
ted in  accordance  with  the  requirements  of  my  council's 
bye-laws,  and  further  that  it  is  proposed  to  erect  such 
buildings  contrary  to  the  provisionB  of  the  Public 
Health  (Building  in  Streets)  Act  1888. 

Further  communications  of  the  plaintiffs  were 
submitted  to  the  local  authority,  and  on  the 
14th  Oct.  this  letter  was  written  by  the  board  : 

I  regret  to  inform  you  that  the  council,  at  their 
meeting  on  Tuesday  evening,  decided  that  they  could 
not  see  their  way  to  allow  the  proposed  new  engine- 
bouEe  of  your  company's  in  the  Upper  Sunbury  road  to 
be  brought  forward  beyond  the  front  main  wall  of  the 
building  on  either  aide  thereof,  and  accordingly  they 
have  been  compelled  to  disapprove  the  plans.  I  return 
the  latter  to  you  herewith. 

The  matter  then  passed  into  the  hands  of  the 
solicitors  to  the  company,  who  wrote  to  the  board 
on  the  25th  Oct.  as  follows  : 

Oar  clients,  the  Grand  Junction  Waterworks  Com- 
pany, have  banded  to  us  your  letter  of  the  14th  inst., 


and  we  have  seen  the  plan  and  the  oorrespondenoe  and 
taken  their  instraotions  in  the  matter.  We  ue  is 
inform  you  that  the  pinna  submitted  to  the  ooondl  by 
the  company  were  ao  adbmitted  at  the  request  of  the 
oonnoil'a  aurveyor  but  merely  out  of  oourteay  and  not  as 
reoognising  any  right  by  the  ooonoil  to  require  tiw 
Bubmiaaion  of  theae  plans  for  their  approval.  Too^ 
letter  of  the  14th  inat.  atatee  that  the  council  ^^mpptof 
of  the  plana  beoanae  the  engine-houae  ia  broogfat 
forward  before  the  front  of  the  main  walls  of  the'bnild- 
ing  on  either  aide.  The  company  cannot  agree  with  this 
view,  but  apart  from  this  we  are  to  point  out  that  the 
oompany  under  their  Act  of  1852  have  power  to  ereoi 
buildings  on  the  land  in  qneation,  and  that  anoh  powen 
over-ride  the  provisiona  of  the  Public  Health  (BuildiDgi 
in  Streeta)  Act  1888  with  reference  to  the  building  line 
ao  aa  to  admit  of  the  company  erecting  their  buildiDg 
where  they  fiAd  it  neoeaaary  even  if  it  be  beyond  the 
general  line.  Under  theae  oiroumatanoea  the  company 
with  all  respect  are  unable  to  comply  with  the  soggee- 
tion  implied  in  your  letter  that  ihey  should  alter  tibeir 
building  and  obtain  the  approval  <^  the  oonnciL  We 
have  thought  it  right  to  give  you  the  earliest  intimatioa 
of  the  view  taken  by  the  company,  aa  they  propose  to 
proceed  at  once  with  the  erection  of  the  building,  and 
they  would  not  wish  to  do  ao  without  your  knowing 
their  intention  in  oaae  your  council  deaire  to  take  any 
atepa  to  prevent  their  doing  ao. 

On  the  11th  Nov.  this  letter  was  written  on 
behalf  of  the  council  to  the  solicitors  of  the 
company  : 

Beferring  to  your  letter  of  the  20th  ult,  1  am 
inatruoted  to  inform  you  that  my  council,  acting  under 
advice  of  oonnael,  decline  to  admit  your  client's  conten- 
tion that  the  proposed  new  engine-houae  ia  exempt  from 
the  operation  of  the  counoil'a  bye-lawa,  or  that  the 
proviaiona  of  the  company'a  apodal  Act  of  1852  orer- 
ride  the  enactment  contained  in  the  Public  Health 
(Bnildinga  in  Streets)  Act  1888  in  the  manner  alleged. 
If  therefore  the  work  ia  proceeded  with,  I  am  dired»d 
to  take  legal  proceedings  for  contravention  of  the  Aol  of 
1888,  but  I  trust  that  &e  company  will  see  the  propriety 
of  not  forcing  the  council  to  take  auch  measures. 

In  reply  the  solicitors  wrote  on  the  19th  Nov. : 

We  oommunioated  the  effect  of  your  letter  of  the  11th 
inat.  to  the  board  of  the  company  to-day,  but  they  hare 
been  adviaed  by  Mr.  Cunningham  Glen  that  they  are 
right  in  their  contention  that  they  are  not  bound  to  set 
back  aa  proposed.  If  the  council  still  think  it  neoeesaiy 
to  take  proceedinga,  poeaibly  it  will  be  alike  to  their 
intereat  and  to  that  of  the  company  if  the  beat  mode  of 
taking  proceedinga  ao  as  to  keep  expenaea  as  low  as 
poaaible  were  agreed  upon  between  ua  and  we  ahould  be 
very  happy  to  meet  you  if  you  are  likely  to  be  in  this 
neighbourhood  to  diacuaa  any  pointa  connected  with  the 


On  the  30th  Nov.  the  secretary  to  the  company 
wrote; 

Referring  to  my  repreaentative'a  interview  with  Mr. 
Maurice  in  the  above  matter,  I  have  conferred  with  Mr 
Munroe,  and  whilst  desirous  of  obtaining  a  decision 
upon  the  question  in  dispute  in  the  moat  friendly  way 
poaaible,  regret  that  I  oannot  adopt  your  auggestion.  I 
see  no  reason  why,  if  your  company  proceed  with  the 
works,  a  aummona  ahould  not  be  iaaned  in  the  usual 
way,  and  in  the  event  of  either  party  being  diBflatisfad 
with  the  decision  of  the  magiatratea  a  oaae  would  no 
doubt  be  readily  atated.  Mr.  Munroe  does  not  think  that 
any  object  would  be  gained  by  his  meeting  Mr.  Glen  on 
the  subject. 

On  the  15th  Dec.  the  solicitors  to  the  company 
wrote: 

The  company  had  for  reasons  connected  with  their 
own  convenience  delayed  proceeding  with  the  erection 
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dt  the  engine-hoiue  to  which  yonr  oonnoil  objeoted  and 
without  admittmg  that  any  notice  need  be  given  by  the 
(xmipany  to  the  ooonoil  at  all,  we  are  as  a  matter  of 
oonrtesy  instraoted  to  give  yon  formal  notioe  that  the 
eompany  intend  to  proceed  to  erect  the  building  ;  if  it 
ia  the  intention  of  the  council  to  resist  the  work  being 
inroceeded  with  we  will  be  glad  if  you  will  give  us  notice 
to  that  effect  as  soon  as  possible  requiring  the  company 
to  refrain  from  proceeding. 

On  the  17th  the  couccil  replied  : 

In  reply  to  your  letter  of  the  15th  inst.  I  am  obliged 
to  yua  foi  your  courtesy  in  giying  me  formal  notice 
that  the  company  intend  to  prooeed  with  the  building, 
bat  I  am  unable  to  obtain  instruction  from  my  council  to 
take  any  definite  action  in  the  matter  until  some 
definite  part  of  the  work  shall  be  above  the  level  of  the 
ground. 

On  the  2l8t  the  solicitors  wrote : 

We  are  in  receipt  of  your  letter  of  the  17th  inst.,  for 
which  we  are  obliged.  We  understand  from  it,  taken  in 
conjunction  with  your  letter  of  the  11th  Nov.  last,  that 
it  ia  your  clients'  intention,  in  the  event  of  the  company 
proceeding  with  the  building  of  their  new  engine-house, 
to  prooeed  against  them  for  so  doing,  and  that  you  are 
ao  instructed  and  that  such  instructions  have  not  been 
withdrawn,  but  that  yon  have  not  instructions  to 
commence  proceedings  until  after  the  building  is  above 
the  level  of  the  ground,  and  that  you  cannot  state 
precisely  the  exact  form  of  procedure  which  you  will 
adopt,  but  that  your  clients  claim  the  right  to  prevent 
the  company  from  proceeding  with  their  building.  This 
being  so,  our  cHents  have  instructed  us  to  take  the 
necessary  steps  to  have  the  question  as  to  their  right  to 
proceed  with  their  buildings  determined  in  the  High 
Court,  and  of  this  we  think  it  right  to  give  you  formal 
notioe. 

So  that  at  that  date  the  parties  were  at  arm's 
length,  and  each  knew  and  had  notice  of  the 
other's  intention,  There  was  here  a  break  in 
the  correspondence  until  the  23rd  Feb.  1898.  In 
the  meantime  the  company  did  not  bring  their 
action,  but  they  proceeded  to  erect  their  bmlding, 
and  it  was  said  in  the  statement  of  claim,  and  not 
disputed,  that  before  the  seventh  day  after  the 
issue  of  the  writ  on  the  12th  March  they  had 
expended  1500Z.  on  the  building. 

On  the  23rd  Feb.  the  board  wrote : 

I  think  it  only  right  to  give  you  notice  that  a  special 
meeting  of  the  council  has  been  convened  for  Tuesday 
next  to  consider  a  report  from  the  surveyors  in  regard 
to  the  frontage  line  of  the  building  now  in  course  of 
erection  by  the  company. 

On  the  28th  the  solicitors  replied  : 

_ We  have  received  your  letter  of-  the  23rd  inst.  We 
desire  to  call  your  attention  to  the  fact  that  upwards  of 
two  months  s^  our  clients  told  you  of  their  intention 
to  put  up  the  engine-house  in  question,  and  that  you 
have  allowed  them  to  go  on  building  now  for  this  period 
and  they  have  expended  a  very  large  sum  of  money  and 
naturally  inferred  from  no  step  having  been  taken  by 
your  cUents  that  it  was  not  their  intention  to  pursue  the 
matter  further.  We  may  explain  that  our  clients  put 
back  their  building  so  that  there  might  be  at  least  a 
40  feet  road  if  your  clients  now  desire  that  the  road 
should  be  of  this  width,  and  would  acquire  the  necessary 
land  for  this  purpose. 

On  the  7th  March  the  solicitor  to  the  council 
wrote: 

The  surveyor  to  the  council  having  reported  that  the 
Grand  Junction  Waterworks  Company  are  erecting  a 
new  building  adjoining  the  Upper  Sunbury  road,  part  of 
whioh  building  is  be^  erected  beyond  the  front  main 
wall  of  the  house  or  building  on  either  side   thereof 


contrary  to  sect.  3  of  the  Public  Health  (Buildings  in 
Streets)  Act  1888,  I  am  instructed  by  the  council  to 
give  written  notice  in  that  behalf  to  the  company,  in 
accordance  with  the  terms  of  the  Act,  and  to  require  the 
immediate  discontinuance  of  the  offence. 

On  the  8th  March  the  solicitor  to  the  council 
wrote : 

Tour  letter  of  the  28th  ult.  was  placed  before  the 
council  at  their  meeting,  I  was  under  the  impression 
that  it  had  been  made  quite  clear  to  you  that  the  only 
reason  for  not  proceeding  was  that  a  technical  object 
might  be  taken  unless  the  building  were  above  the 
ground,  and  your  last  letter  to  me  seemed  to  show  that 
you  quite  understood  this.  The  council  have  not  the 
slightest  desire  to  put  your  clients  to  any  unnecessary 
expense,  or  to  try  the  question  in  any  but  the  most 
amicable  spirit. 

On  the  11th  March  the  solicitors  to  the  com- 
pany wrote: 

In  order  to  get  the  matter  between  our  clients  settled 
in  the  most  expeditious  manner  we  have  been  advised 
and  thought  it  right  to  issue  the  accompanying  writ 
which  speaks  for  itself.  You  will  of  course  kindly 
understand  that  we  do  not  give  up  the  contention  in  our 
last  letter  that  your  clients  have  no  right,  having  allowed 
ours  to  proceed  so  far,  to  now  object. 

That  was  the  writ  in  this  action  which  simply 
claimed  a  declaration  in  accordance  with  the 
prayer  of  the  statement  of  claim  which  was 
subsequently  delivered.  On  the  12th  March  the 
writ  was  issued.  On  the  14th  March  a  copy  was 
left  at  the  office  of  the  defendants.  On  the 
15th  March,  according  to  the  statement  in  the 
claim,  notwithstanding  this  the  defendants  caused 
an  information  to  be  laid  before  one  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of 
Middlesex  alleging  that  the  plaintiffs  had  by  the 
erection  committed  an  offence  under  the  Public 
Health  Act  1888,  and  were  liable  to  penalties. 
The  statement  of  claim  was  delivered  on  the 
18th  April,  and  thereupon  the  defendants  put  in  a 
defence  which  contained  among  other  defences  the 
following : 

11.  The  defendants,  having  regard  to  the  provisions 
of  the  said  Act  of  1888,  deny  that  upon  the  true  con- 
struction of  the  plaintiff  company's  Acts  the  Water- 
works Clauses  Act  1847  and  the  other  Acts  incorporated 
with  the  company's  said  Acts  the  plaintiff  company  is 
entitled  to  erect  thoir  said  engine-house  or  any  other 
buildings  they  may  think  proper  for  the  purposes  of  their 
said  works  upon  any  portion  of  the  piece  of  land  in  the 
statement  of  claim  specified  without  the  consent  of  the 
defendants. 

13.  The  defendants  object  to  the  bringing  of  this 
action  against  them  by  the  plaintiff  company  and  submit 
the  same  is  entirely  without  procedure,  and  will  contend 
at  the  trial :  (a)  That  this  company  has  not,  having 
regard  to  the  matters  hereinbefore  mentioned  and  to 
the  provisions  of  the  Judicatore  Acts  and  the  Rules  of 
the  High  Court  made  thereunder,  any  jurisdiction  to 
make  the  declaration  prayed  for  herein.  In  the  alterna- 
tive (&)  That  the  court  in  the  exercise  of  its  discretion 
ought  not  to  make  the  said  declaration,  but  that  the 
plaintiff  company  should  be  left  to  establish  their 
defence  (if  any)  before  the  special  tribunal  intrusted 
with  the  determination  of  the  question  involved  in 
pursuance  of  the  statutes  in  that  case  made  and 
prorided  subject  to  their  right  of  appeal  to  a  divisional 
court  of  the  High  Court  of  Justice,  prorided  for  by 
sect.  45  of  the  Judicature  Act  1873,  the  decision  of 
which  said  court  is  by  sect.  47  of  the  said  statute  made 
final  and  without  appeal,  and  that  by  reason  thereof 
that  this  action  should  be  dismissed. 
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A  Bummons  was  then  taken  out  for  leave  to 
have  the  questiona  of  hiw  raiaed  hj  the  defence 
decided  before  the  action  was  farther  proceeded 
with,  and  the  order  which  appeared  to  have  been 
made  and  to  have  been  entered  on  the  master's 
notes  was  under  date  the  7th  April  1898,  **  Adjourn 
into  court  as  to  paragraph  13  (a)  of  the  defence  if 
that  OYerruled  on  tne  question  of  law  in  the 
action."  When  the  matter  came  before  his 
Lordship  be  pointed  out  that  the  alternative 
claim  in  paragraph  13  (h)  was  not  mentioned  in 
this  note,  and  his  Lordship's  view  was  that  from 
the  point  of  view  of  the  oraer  it  must  include  the 
eeoond  alternative,  and  that  it  ought  to  be 
considered  by  the  court,  namely,  whether,  suppos- 
ing there  was  jurisdiction  to  make  the  order,  the 
court  in  the  exercise  of  its  discretion  ought  to 
make  such  a  declaration.  It  was  agreed  at  the 
conclusion  of  the  argument  that  the  materials 
which  called  for  the  exercise  of  such  discretion 
ought  to  be  stated  and  this  had  been  done. 

Bosanquet,  Q.C.,  Mcicmorran,  Q.O.,  and  B,  0. 
Cflen  for  the  plaintiffs. — Under  the  Grand 
Junction  Waterworks  Act  of  1852  the  plaintiffs 
had  power  to  take  the  piece  of  land  in  questipn. 
The  defendants  purport  to  act  under  the  Public 
Health  Act  of  1888.  Under  Order  XXY.  a 
declaration  may  be  asked  for  although  no  other 
relief  is  sought.  But  the  objection  to  the  juris- 
diction goes  deeper.  The  defendants  allege  that 
this  is  a  matter  which  arises  under  a  particular 
Act  of  Parliament,  and  that  the  Act  which  deals 
with  the  matter  provides  a  tribunal  which  will 
dispose  of  it.  As  there  Ls  no  jurisdiction  in  this 
court  to  deal  with  the  alleged  offence,  so  the 
present  plaintiffs  cannot  go  to  another  court  to 
obtain  a  decision  as  to  their  rights,  because  the 
matter  is  removed  from  the  jurisdiction  of  the 
civil  courts.  On  that  there  was  authority 
previous  to  the  rule  which  would  be  against  the 
present  plaintiffs,  but  there  was  ample  authority 
that  the  matter  might  be  dealt  with  by  his 
Lordship.  Lord  Auckland  v.  Weetminster  Board 
of  Works  (26  L.  T.  Rep.  961 ;  L.  Rep.  7  Oh.  597), 
which  was  commented  on  by  the  Master  of  the 
Bolls  in 

Kerr  v.  Corporation  of  Prettofif  6  Ch.  Div.  468. 

That  case  is  against  us ;  but  the  Master  of  the 
Bolls  was  wrong  in  supposing  that  the  attention 
of  the  Lords  Justices  was  not  directed  to  the  facts 
of  the  case : 

Hendon  Local  Board  v.  PotMce,  61  L.  T.  Bep.  465  ; 

42  Ch.  Div.  602  ; 
at.  George's  Local  Board  v.  Ballard,  72  L.  T.  Bep. 

345 ;  (1895)  1  Q.  B.  702 ; 
Rohineon  v.  Local  Board  of  Bartont  Eoccles,  47  L. 

T.  Bep.  286  ;  8  App.  Cas.  798 ; 
Barlou;  v.  Kensington  Vestry,  35  L.  T.  Bep.  221 ; 

11  App.  Cm  257. 

There  is  no  power  in  a  local  board  to  pull 
down.  All  they  can  do  is  to  sue  for  a  penalty 
and  a  continumg  penalty.  [Stirling,  J.— 
This  case  differs  from  that  of  Lord  Auckland. 
Jenkins,  Q.C.  —  The  proceedings  before  the 
magistrates  have  taken  place  and  the  company 
have  been  convicted.  That  being  so,  I  should 
plead  that  conviction  and  res  judicata.  We  say 
that  your  Lordship  is  bound  by  the  decision  of  the 
magistrates,  and  that  this  applies  also  to  the 
question  of  discretion.]  If  we  have  the  right  to 
come  here,  the   fact  of   another   court   luiving 


exercised  its  jurisdictian  will  not  make  the  matter 
res  judieaia:  (Kerr  on  Lnjunotions,  3rd  edit, 
p.  2.)  [Stiblino,  J. — ^It  is,  however,  an  unusual 
jurisdiction  to  exercise,  and  ought  to  be  exerdeed 
with  ereat  caution.  If  it  is  a  matter  of  discuasioiL 
all  tne  circumstances  of  the  case  must  be 
considered.  It  cannot  be  said  to  be  matter  of 
law.]  The  writ  was  issued  before  the  prooeedingB 
before  the  justices  were  commenced  at  alL  There 
was  no  other  way  of  arriving  at  a  conclusion  at 
that  time.  We  could  not  compel  them  to  take 
proceedings. 

Jenkins,  Q.O.  and  Courthorjae-Munroe  for  the 
defendants. — The  object  clearlv  of  bringing  the 
action  is  a  desire  to  get  6ut  of  the  difficult  the 
L^slature  has  plamd  them  in.  From  the 
decision  of  the  court  of  summary  jurisdiction 
there  is  an  appeal  by  way  of  special  case  to  the 
Divisional  Court.  We  submit^  nrst,  that  there  is 
no  jurisdiction  to  make  the  declaration  such  as  is 
asked  for : 

Austen  v.  CoUins,  54  L.  T.  Bep.  903. 

Notwithstanding  the  words  of  the  rule  that  conse- 
quential relief  need  not  be  sought^  there  must  be 
a  foundation  for  such  consequential  relief,  or  the 
court  has  no  power  to  act  and  no  jurisdiction 
therefore  to  maJce  the  declaration.  If  we  were 
goinff  to  trespass  in  order  to  pull  down  or 
anything  of  that  kind,  it  may  be  an  io junction 
would  lie,  but  here  the  only  relief  that  could  be 
asked  for  is  an  injunction  to  restrain  criminal 
proceedings. 

Baxter  v.  London  .County  CouncUt  63  L.  T.  Bep. 
767. 

They  say  the  defendants  could  have  come  and 
asked  for  an  injunction,  and  therefore  they  had 
the  right  to  ask  that  the  defendants  could  not 
exercise  such  a  right.  The  arppiment  is  absurd. 
There  is  no  such  converse  right  in  Ghanceir.  All 
we  said  was,  "  If  you  do  such  and  such  then  we 
shall  go  to  the  jusuces  and  ask  for  penalties." 
Lord  Auckland's  case  {vbi  su/p.)  was  one  of 
trespass,  which  is  quite  different  from  ours : 

atannard  v.  Vetitry  of  Bt.  QUes,  Can^bervxXl,  76  L. 
T.  Bep.  243  ;  20  Ch.  Div.  190. 

The  deolaralion  must  be  re^rded  in  connection 
with  some  consequential  rebef .  It  would  other- 
wise be  merely  barren.^  [Stibling,  J. — How  do 
you  get  out  of  the  terms  of  the  Order.^  The 
Order  says  **  claimed."  Some  sort  of  limitation 
must  be  put  upon  it.  The  declaration  asked  is 
not  such  as  the  courts  before  the  Judicature  Acts 
had  power  to  make.  It  cannot  be  meant  to 
create  a  conflict  between  two  courts  of  competent 
jurisdiction.  The  action  is  unfounded  and  the 
rule  inapplicable : 

Bxhinson  v.  Local    Board  of   Barton  Eedes  {vbi 
sup.). 

That  was  also  a  case  of  trespass  and  aU  parties 
concurred.  This  is  no  case  for  the  exercise  of  a 
discretionary  power.  The  power  to  build  beyond 
the  building  line  is  in  training  for  decision  by  the 
proper  court  The  court  therefore  oufffat 
to  be  unwilling  to  interfere.  As  to  what  has 
taken  place  before  the  magistrates,  resiudicata  jb 
a  good  defence.  It  has  heea  decided  by  a  comt 
of  exclusive  jurisdiction : 

Beg.  V.  HutcMngs,  44  L.  T.  Bep.  364 ;  6  Q.  B.  Dir. 
300. 


MAGISTRATES'   OASES. 


576 


Ch.]      Gbahb  Jukction  Watbbwobks  Oo.  v.  Hampton  Ubbak  Distbict  Council.      [Oh. 


BoBanquet  in  reply. — [Stibling,  J. — ^In  oon- 
aeqnence  of  the  form  of  order  in  Lord  Auckland's 
case  I  will  postpone  giving  judgment  for  a  few 
days.] 

Stiblino,  J.,  after  stating  the  facts,  con- 
tinned  : — ^I  now  have  to  consider  both  points 
raised  by  para^praph  13  of  the  defence.  No>v  the 
enactmeiit  rehed  on  by  the  defendants  is  sect.  3 
of  the  Public  Health  (Bnildines  in  Streets)  Act 
1888,  which  repeids  sect.  156  of  the  Act  of  1875, 
and  in  lien  thereof,  enacts  as  follows :  "  That  it 
shall  not  be  lawfnl  in  any  urban  district  without 
the  written  consent  of  the  urban  authority  to 
erect  or  bring  forward  any  house  or  building  in 
any  street  or  any  part  of  such  house  or  building 
beyond  the  front  main  wall  of  the  house  or 
bmlding  on  either  side  thereof  in  the  same  street 
nor  to  build  any  addition  to  any  house  or 
buildinff  beyond  the  front  main  wall  of  the  house 
or  building  on  either  side  of  the  same.  Any 
person  offending  against  this  enactment  shall  he 
liable  to  a  penalty  not  exceeding  408.  for  every 
day  during  which  the  offence  is  continued  after 
written  notice  in  this  behalf  from  the  urban 
authority.  The  summons  which  is  referred  to  in 
the  statement  of  claim  came  on  before  the 
ma^strates  and  it  was  found  by  them  as  a  fact 
which  is  not  really  in  dis{>ute  that  this  building 
of  the  plaintiffs  does  project  beyond  the  front 
ikiain  wall  on  either  side,  and  they  inflicted  fines 
on  the  plaintiffs.  The  plaintiffs  thereupon  applied 
for  a  special  case  on  wnich  to  go  to  the  Divisional 
Court.  Now  the  q  uestion  is— ousht  I  to  allow 
this  action  to  go  on.  The  writ  and  statement  of 
claim  simply  ask  for  a  declaration  and  for  no 
other  relief  whatever.  The  form  of  action  is 
justified  by  an  appeal  to  Order  XXY .,  r.  5,  which 
says  that  "  No  action  or  proceeding  shall  be  open 
to  objection  on  the  ground  that  a  merely 
declaratory  judgment  or  order  is  sought  thereby 
and  the  court  may  make  binding  decmrations  of 
right  whether  any  consequential  relief  is  or  could 
be  claimed  or  not."  Now  the  last  section  of  that 
rale  is  expressed  in  the  very  widest  terms.  It  is 
Baid  however,  that  these  wide  words  must  be  read 
with  some  limitations,  audit  is  suggested  that  the 
court  has  no  authority  notwithstanding  that  rule 
to  make  any  declaration  because  nei&er  before 
nor  after  the  Judicature  Acts  could  any  relief  be 
given.  I  am  not  called  upon  as  it  seems  to  me 
to  decide  whether  any  such  limitations  are  to  be 
read  into  the  rule.  I  am  not  satisfied  that  in  this 
case  there  is  an  entire  absence  of  jurisdiction  to 
give  consequential  relief  at  all  events  in  the 
present  state  of  the  authorities.  The  material 
authorities  appear  to  be  three.  First  the  case  of 
Lord  Auckland  v.  The  WeaUninster  Board  of 
Works  (ubi  sup.).  That  arose  not  under  this  Act 
'Upon  which  there  appears  to  be  no  decision  but 
under  the  Metropohs  Management  Amendment 
Act  of  1862.  That  Act  contained  two  clauses 
very  similar  in  their  nature  to  sect.  3  of  the 
Public  Health  Act  1888.  One  was  sect.  74,  which 
provided  for  what  I  may  call  rectifiying  the 
seneral  line  of  the  street  where  buildmgs  extended 
beyond  it.  It  enacts  that  in  case  any  building 
.  .  .  which  shall  in  any  part  thereof  project 
beyond  the  general  line  of  the  street  in  which  the 
same  may  be  situate  or  beyond  the  front  of  the 
building  wall  or  railing  on  either  side  thereof 
shall  at  any  time  be  teken  down  to  an  extent 
exceeding  one  half  of  such  building    ...    or 


shall  be  destroyed  by  fire  or  other  casualty  or 
demolished,  pulled  down,  or  removed  from  any 
other  cause  to  the  extent  aforesaid,  it  shall  be 
lawful  for  the  metropolitan  board  of   works  to 
require  the  same  to  be  set  back  to  such  a  line  and 
in  such  a  manner  for  the  improvement  of  any 
street  as  the    said    board   shall   direct    .    .    . 
Sect.    75    says:    "No    building,    structure,    or 
erection  shall  without  the  consent  in  writing  of 
the   metropolitan   board   of   works   be   erected 
beyond  the  general  line  of  buildings  in  any  street^ 
place,  or  row  of  houses  in  which  the  same  is 
situate   in    case   the    distance  of  such  line  of 
buildings  from  the  highway  does  not  exceed  fifty 
feet,  or  within  fifty  feet  of  the  highway  when  the 
distance   of   the   line    of   buildings    thereupon 
amounte  to  or  exceeds  fifty  feet,  notwithstanding 
there  being  wardens  or  vacant  spaces  between  the 
line  of  builcungs  and  the  highway,  such  general 
line  of  buildingd  to  be  decided  by  the  supermtend- 
ing  architect  to  the  metropolitan  board  of  works 
for  the  time  bein^;   and  in  case  any  building, 
structure,  or  erection  be  erected,  or  begun  to  be 
erected   or    raised,    without    such   consent,    or 
contrary  to  the  terms  and  conditions  on  which 
the  same  may  have  been  granted,  it  shall  be 
lawful  for  the  vestry  of  the  parish  or  the  board  of 
works  for  the  district  in  which  such  building  or 
erection  is  situate  to  cause  to  be  made  complaint 
thereof  before  a  justice  of  the  peace,  who  shall 
thereupon  issue  a  summons  requiring  the  owner 
or  occupier  of  the  premises,  or  the  builder  or 
person  engaged  in  any  work  contrair  to  this 
enactment ;  (&)  to  appear  at  a  time  and  place  to 
be   stated    in   the    summons   to    answer    such 
complaint ;  and  if  at  the  time  and  place  appointed 
in  such  summons  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  the  justice  before 
whom  the  same  shall  be  heard ;   (c)  such  justice 
shall  make  an  order  in  writing  on  such  owner  or 
occupier,    builder,    or    person,     directing     the 
demolition  of  any  such  building  or  erection  or  so 
much  thereof  as  may  be  beyond  the  said  ^neral 
line  so  fixed  as  aforesaid,  within  such  time  a9 
such  justice  shall  consider  reasonable,  and  shall 
also  make  an  order  for  the  payment  of  the  coste 
incurred  up  to  the  time  of  hearing,  and  in  default 
of  the  bunding  or  erection  complained  of  being 
demolished  witiiin  the  time  limited  by  the  said 
order  the  said  vestry  or  board  shall  forthwith 
enter  the  premises  to  which  the  order  relates  and 
demolish  the  building  or  erection  complained  of^ 
and  do  whatever  may  be  necessary  to  execute  the 
said  order,  and  may  also  remove  the  materials  to 
a  convenient  place,  and  subsequenUy  sell    the 
same  as  they  think  fit;    and  all  the  expenses 
incuiTed  b;^  the  said  vestry  or  board  in  carrying 
out  the  said  order,  and  in  disposal  of  the  said 
materials,  may  be  recovered  by  the  said  vestry  or 
board  from  the  owner  or  occupier  of  the  said 
premises,  or  the  builder  or  person  engaged  in  the 
work,  either  by  action  at  law  or  in  a  summary 
manner  before  the  justice  of  the  peace   at  tho 
option  of  the  said  vestry  or  board,  in  manner 
provided  by  the  two  bundled  and  seventy-seventh 
section   of   the   firstiy  recited   Act   as  to   the 
recovery  of  penalties."    The  Westminster  Board 
of  Works  took  proceedings  under  sect.  75.    The 
contention  of  Ltord  Auckland  who  was  the  owner 
of   certain   lands    with   respect    to  which   the 
proceedings  were  taken  was  that  the  case  fell  not 
within  sect  75  but  74.    And  Malins,  Y.G.  and  the 
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Court  of  Appeal  consistiiig  of  Jamee  and  Mellish, 
L.JJ.  were  of  opinion  that  the  case  did  not  fall 
within  sect  75  bnt  74,  and  oonsequently  that  the 
magistrate  before  whom  the  summons  was  taken 
out  under  sect.  75  had  no  jurisdiction  to  deal  with 
the  case,  that  section  not  being  applicable. 
Both  the  Yice-Chancellor  and  the  Court  of 
Appeal  granted  an  injunction  in  very  wide  terms 
which  I  have  before  me,  and  which  does  not 
appear  in  the  report,  iocluding  an  injunction 
against  taking  any  proceedingA  for  the  purpose  of 
compelling  the  plaintiffs'  builder  to  abstain  from 
erecting  buildings  on  the  land  in  question  and 
also  to  restrain  the  board,  their  servants,  solicitors, 
and  agents,  from  taking  any  proceedings  for  the 
purpose  of  recovering  from  the  plaintiffs  penalties 
under  the  Metropolis  Management  Amendment 
Act  1862.  The  ground  on  which  this  is  put  hj 
James,  L.J.  is  this,  "  The  plaintiff.  Lord  Auck-" 
land,  comes  to  this  court  and  complains  that  a 
public  body  threat^i  and  intend  under  colour  of 
certain  great  powers  given  them  by  Act  of  Parlia- 
ment to  take  and  pull  down  some  buildings 
which  he  has  a  right  to  erect  and  is  about 
to  erect  on  his  own  property.  He  complains 
that  by  these  threats  they  have  embarrassed 
him  in  the  application  of  his  property 
to  the  purpose  ne  desires,  and  have  in 
fact  prevented  him  from  erecting  his  building 
because  they  tell  him  in  plain  terms  that  if  he 
does  build  they  will  put  in  force  the  powers  of 
their  Act  and  pull  down  his  building.  This  being 
the  complaint  it  appears  to  me  to  be  a  plain  case 
for  the  exercise  of  the  jurisdiction  of  the  court. 
W^hat  is  the  case?  A  man  files  his  bill  with 
regard  to  a  greivous  wrong  which  is  threatened 
to  be  inflicted  on  him  by  a  public  body,  and  he 
has  a  right  to  see  whether  this  body  has  the 
power  to  inflict  this  wrong  upon  him ;  or  at  aU 
events  to  try  and  relieve  his  title  from  the  cloud 
which  is  put  upon  it  by  this  proceeding  which  has 
been  taken  under  a  public  Act  of  Parliament  by 
public  functionaries  intrusted  with  great  and 
arbitrary  powers.  It  seems  to  me  to  be  the  same 
kind  of  case  as  those  well-known  cases  in  which 
this  court  has  exercised  its  jurisdiction  by 
restraining  railway  companies  from  proceeding  to 
take  land  which  they  had  power  to  take  for  one 
purpose  for  some  other  purpose  for  which  they 
were  not  entitled  to  take  it ;  or  to  take  part  of  a 
house  only  where  the  law  obliged  them  to  take 
the  whole  of  it.  In  those  cases  the  court  has 
stopped  them  at  once  and  granted  an  injunction 
because  they  were  about  to  exercise  their  powers 
in  a  manner  that  was  offensive  or  in  a  manner 
that  was  illegal.  1  have  no  doubt  therefore  that 
this  is  a  case  within  the  jurisdiction  of  this  court, 
and  that  it  is  a  case  proper  for  this  court  to 
decide  once  for  all  instead  of  obliging  Lord 
Auckland  to  go  before  a  magistrate  and  discuss 
before  him  the  question  of  jurisdiction  and  the 
difficult  construction  of  these  Acts  of  Parliament, 
and  then  to  oaiTy  the  case  to  the  Court  of  Queen's 
Bench  by  certiorari,  or  to  take  some  other  step  to 
get  it  finally  decided."  And  MelHsh,  L.J.  says, 
after  expressing  an  opinion  that  as  regards  the 
site  it  was  clearly  within  sect.  74,  and  tnere  was 
no  power  to  proceed  under  sect.  75 :  "  That  being 
so,  I  am  further  of  opinion  that  this  court  has 

J'urisdiction  to  grant  relief   in  this   case.     The 
)istrict    Board  threatens  that,    if  Lord   Auck- 
land should    erect   stables  on  this  land,    they 


will  pull  them  down.    It  is  true  they  mnst  firrt 
go   before   a  magistrate.     If   they  do,  he  wiU 
probably  tell  them  that  he  has  no  jurisdiction; 
for  it  seems  to  me  perfectly  clear  that  he  has  no 
jurisdiction  under  this   section.    But  I  think 
Lord  Auckland  is  entitled  to  say  "I  will  not 
wait  to  see  whether  a  magistrate   will  decide 
rightly  or  wrongly  as  to  his  jurisdiction  in  this 
case ;  I  will  not  go  before  a  magistrate  at  all  but 
I  wUl  go  into   tiiie   Court  of  Chancery  for  an 
injunction  to  restrain  you  from  pulling  down  my 
stables  in  a  case  where  yon  have  no  power  to 
pull  them  down."    No«7  that  is  an  authority  of 
the  Court   of    Appeal  constituted  by  two  ^ 
eminent  judges,  tnat  the  court  has  jurisdiction  in 
a  proper  case   to   restrain  a  public  authority 
empowered  to  sue  for  penalties  from  proceeding 
befbre  the  magistrate  to  recover  these  penaltiea. 
That  decision  has  been  criticised  by  Jessei,  MIL 
in  Kerr  v.  The  Corporaiion  of  Preston  (M  ncp.). 
There  he  refused  an  application  which  was  made 
by  ^hes^glaintiff  s,  the  owners  of  certain  bouses,  to 
reetraintke  corporation  from   taking  sommu^ 
prooeedings&srecover  penalties  under  the  Pahhc 
Health  Act  on  \he  gpround  that  they  had  set 
forward   the    builcb^it^  withouii   consent  nnder 
sect.  156  of  that  Aotn^  which  the  Act  of  1888  is 
now  substituted.    The  Blaster  of  the  Bolls  said: 
"  The  first  question  is  wilder  there  is  equity  to 
restrain  a  proceeding  of  theWnd  now  threatoied. 
It  is  a  criminal  proceeding  inwtuted  by  informsr 
tion  in  the  usual  way  and  seeli^ng  to  recover  & 
penalty  for  a  breach  of  oertainN^^M  which  are 
sanctioued  hj  the   Legislature.      I^yhy  oo^ta 
court  of  equity  to  interfere  with  we  orduuuy 
proceedings  of  a  criminal  court  P    I  a^not  aware 
that  any  such  power  exists.     The  pdpt  came 
before  me  in  Saull  v.  Browne  (31  L.  T.  ad^-  ^> 
where    I    declined   to   interfere    with    cnpuittl 
proceedings,   or    to    follow    Lord  Hardvi^ke*s 
doubtful  decision  in  Mayor  of  York  v.  PUkiii^ 
(2  Atk.  302).   My  decision  was  appealed  from,wd 
the  Lords  Justices  thoneht  it  a  right  decisJV| 
With  the  exception  of  tiiat  case  before  Lo5 
Hardwicke  there  is  no  instance  in  which  a  com 
of  equity  has  interfered  in  criminal  proceedings 
I  do  not  say  that  the  court  might  not  interfere  ii« 
a  possible  case,  but  as  a  general  rule  it  will  not* 
Then  I  come  to  the  question  whether  there  is  any 
equity  at  all.    Now  I  have  been  referred  to  the 
case  of    Lord  AuchUmd    v.    Westminster  Local 
Board   of  Works   (ubi  atcp.),  and  speaking  with 
all  deference  to  the  eminent  judges  who  decided 
it,  it  appears  to  me  that  sufficient  attention  was 
not  ^aid  to  the  real  facte  of  the  case.    The  Lords 
Justices  dealt  with  the  case  as  if  the  Westminster 
Board  of  Works  had  threatened  to  pull  down 
what  they  had  no  right  to  puU  down,  and  that 
being  a  wrongful  act,  they  felt  no  doubt  as  to 
their  jurisdiction  to  restrain  it.     If  that  had  been 
the  case   here  I  should,  without  that  decision, 
have  granted  an  injunction,  just  as  in  the  case  of 
a  railway  company  exceeding  ite  powers.  But,  on 
reading  the  report,  that  was  not  the  real  state  of 
the   case  at  suL    The   Westminster   Board  of 
Works  had  not  threatened   to   pull   down  the 
houses,  but  to  apply  to  a  magistrate  for  an  order 
to  pull  down,  and  such  an  order  could  not  have 
been   made   except    by    a    magistrate    having 
jurisdiction  to  mlake  it ;  so  that  the  application 
was  really  to  restrain  the  board  not  from  pulling 
down — as  both  the  Lords  Justices  treated  it — ^bnt 
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from  applying  to  a  magifltrate  for  an  order  to  pull 
down.  Consequently  the  judgment  in  that  case 
haa  in  fact  no  real  application  to  the  present 
caae.''  Then  he  goes  on  to  say  that  there  is 
nothing  in  the  shape  of  acquiescence  to  conclude 
the  local  board  in  that  case.  Now  I  observe  that 
tbe  Master  of  the  Bolls  had  only  the  report  of 
that  case  in  7  Gh.  App.  before  hmi,  and  perhaps 
he  was  not  aware  of  the  form  of  order  made  m 
Lc)rd  Aucldand's  case.  But  I  confess  it  does 
seem  to  me  that  at  all  events  the  question  was 

g resent  to  the  mind  of  Mellish,  L.  J.,  and  I  have 
ttle  doubt  that  it  was  so  also  to  James,  L.J. 
However,  the  criticismB  are  of  a  learned  and 
eminent  judge,  of  tbe  decisions  of  the  members  of 
the  Court  of  Appeal  which  i<i  <mtitled  to  great 
weighty  and  weight  must  also  be  given  to  them  in 
any  consideration  of  the  subject.  On  this  the 
remark  is  to  be  made  that  Sir  G.  Jessel  was 
sitting  as  Master  of  the  Bolls  and  not  in  the 
Court  of  Appeal,  and  he  therefore  could  not 
overrule  the  decision  in  Lord  Auckland  v.  The 
Westminster  Board  of  Works,  The  third  case 
with  which  I  have  to  deal  is  the  subsequent  one 
of  Stannard  v.  Bt.  GUes,  Camherwell  {vhi  «i«p.). 
That  again  was  a  case  in  which  there  was  an 
application  of  a  similar  character  to  these, 
though  not  precisely  so,  as  it  related  to  a  question 
with  regard  to  a  drain.  There  a  dispute  had 
arisen  Mtween  the  local  board  and  the  builder 
about  a  drain  which  buildings  which  the  builder 
had  erected  interfered  with.  They  gave  notice 
to  enter  and  reinstate,  and  afterwards  abandoned 
that  and  took  proceediogs  before  the  magistrate. 
The  plaintiff  brought  an  action  claiming  an 
injunction  to  restrain  these  defendants  from 
trespassing  on  his  land  and  from  proceeding 
^amst  him  before  the  magistrate.  In  the 
statement  of  claim  the  plaintiff  did  not  in  terms 
allege  that  the  defendants  threatened  and 
intended  to  trespass,  and  it  was  there  held  by  the 
Court  of  Appeal  that,  as  the  defendants  did  not  so 
threaten  and  intend,  there  was  no  case  and  no 
jurisdiction  to  restrain  the  proceedings  before  the 
magistrate  I  am  reading  from  the  head-note, 
which  goes  perhaps  a  little  oeyond  the  judgment 
given  by  the  Court  of  Appeal.  The  facts  must 
be  taken  to  be,  that  the  local  authority  in  that 
case  simply  threatened  to  proceed  before  the 
magistrate,  and  did  not  threaten  to  take  the  law 
into  their  own  hands  and  enter  the  plaintiffs  lands, 
and  make  the  necessary  alteration  in  the  drain. 
And  Jessel,  M.B,  in  decicUng  the  case  in  the 
Court  of  Appeal,  says :  "  There  is  no  alle«ition 
that  that  is  a  f  act^  and  I  believe  the  truth  was 
that  such  an  allegation  could  not  be  made.  I 
think  the  defendants  are  right  when  they  say 
that  they  did  not  intend  to  enter  upon  the  land. 
Bat,  whatever  the  effect  of  the  notice  of  the 
17tli  May  might  have  been,  that  course  of 
proceeding  was  not  one  the  defendants  ultimately 
intmded  to  adopt ;  and  indeed  the  notice  of  the 
24th  Oct.,  in  my  opinion  shows,  that  clearly. 
However,  the  allegation  is  not  there,  and,  as  I 
said  before,  thougu  the  notice  of  the  17th  Mar 
standing  alone  and  without  any  further  proceed- 
iu^  or  any  further  explanation  would  have  been 
strong  evidence  of  intention,  it  does  not  appear  to 
me  tluit  there  is  here  either  sufficient  allegation  or 
B'lfficient  evidence  of  intention  on  thepart  of  the 
defendants  to  enter  upon  the  plaintifrs  land  and 
commit  a  trespass.    That  would  dispose  of  the 
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case  so  far  as  the  (^^uestion  of  trespass  is 
concerned ;  but  *the  plaintiff  goes  on  to  ask  an 
injunction  to  restrain  the  defendants  from  taking 
any  proceedings  before  the  magistrate.  Now,  as 
a  general  rule,  it  is  (|^uite  plain  you  cannot  do 
that.  Where  the  Legislature  has  pointed  out  a 
mode  of  proceeding  before  a  magistrate  it  is  not^ 
as  a  general  rule,  for  another  court  to  interfere  to 
stop  that  proceeding  by  injunction.''  Then -he 
discusses  Medley  v.  Bates  (42  L.  T.  Bep.  41), 
where  he  had  himself,  sitting  at  the  Bolls  granted 
an  injunction  as  he  considered  the  magistrate  had 
no  jurisdiction.  It  is  to  be  observed  that  in  that 
case  the  proceedings  before  the  magistrate  had 
taken  place  and  ha^  been  decided  adversely,  and 
thereupon   he   refused   to    interfere.     On   that 

St)und  both  the  Master  of  the  Bolls  and  Lord 
annen  proceeded  in  that  case.  Now,  that  being 
the  state  of  the  authorities,  which  aru  really  all  the 
authorities,  I  do  not  think  it  would  be  right  for 
me  to  say  that  there  is  absolutely  no  jurisdiction 
in  tiie  court  to  restrain  proceedings  before  a 
magistrate.  In  this  case,  as  in  that  of  8L  Giles, 
there  is  no  evidence,  and  indeed  no  allegation* 
that  the  defendants,  the  Urban  District  Council, 
tlireaten  and  intend  to  enter  the  lands  of  the 
plaintiff  in  any  way.  The  statements  in  the 
statement  of  claim  were  admitted  by  counsel 
during  the  argument,  and  the  allegations  cannot 
go  beyond  showing  an  intention  to  proceed  before 
uie  magistrate,  as  indeed  is  also  shown  by  the 
correspondence.  Therefore  there  is  no  gpround 
for  the  interference  of  the  court,  for  in  point  of 
fact  the  defendants  threaten  and  intend  to  do  no 
illegal  act.  All  that  they  threaten  and  intend  to 
do,  and  have  done,  is  to  proceed  before  the 
magistrates  in  the  wav  pointed  out  by  sect.  3  of 
this  Act.  Now,  whether  or  no  there  be  jurisdic- 
tion in  the  court  to  restrain  by  injunction  such 
an  application,  it  seems  to  me  that  to  grant  an 
injunction  in  such  a  case  is  a  matter  which 
requires  the  greatest  possible  caution.  To  adopt 
the  language  of  the  Master  of  the  Bolls  in  the 
case  I  have  cited,  "  Where  the  Legislature  has 
pointed  out  a  mode  of  proceeding  before  a 
magistrate  it  is  not,  as  a  general  rule,  for  another 
court  to  interfere  to  stop  that  proceeding  by 
injunction."  I  desire  to  add,  in  the  present  case 
the  contest  is  between  the  local  authority  and 
private  owners,  and  it  seems  to  me  therefore  that 
the  rule  ought  to  be  adhered  to  somewhat 
strictly.  In  uiese  matters  as  to  building  line  the 
Legislature  has  provided  a  cheap  and  short  mode 
of  obtaining  a  decision  on  the  point  in  question. 
It  appears  to  me  that  it  would  be  matter  of  regret 
if  a  different  and  more  expensive  mode  of 
obtaining  that  decision  were  to  be  lightly 
resorted  to,  or  resorted  to  in  the  absence  of  very 
special  circumstances.  I  confess  that  in  my  view 
my  experience,  sitting  here  as  a  judge,  leads  me  to 
believe  that  vestries  and  other  local  authorities 
are  sometimes  too  ready  to  embark  in  •  costiy 
litigation  where  there  is  no  equivalent  advantage 
to  the  public  or  others  whom  they  represent ;  and 
I  should  be  sorry  that  private  individuals  and 
such  authorities,  when  a  speedy  mode  of  obtaining 
a  decision  can  be  resortea  to,  should  resort  to  the 
more  expensive  mode.  Therefore,  in  the  exercise 
of  the  discretion  which  is  vested  in  the  court,  I 
ought,  even  as  regards  the  g^uting  of  the 
injunction,  to  be  very  slow  to  grant  an  injunction 
a^nst  taking  proceedings  before  a  magistrate 
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when  the  LegiBlature  has  pointed  oat  that  as  the 
proper  mode  of  proceeding.  A  fortiori  it  seems 
to  me  that,  when  the  conrt  is  simply  asked 
to  make  a  declaration  of  right  without  giving 
any  consequential  relief,  the  court  ought  to  he 
extremely  cautious  in  granting  such  relief,  and 
in  making  such  a  declaration  in  the  ahsence  of 
very  special  circumstances.  That  hrings  me  to 
the  question  whether  any  special  circumstances 
are  shown.  In  my  judgment  there  are  none.  I 
have  already  pointed  out  that  the  parties  were  at 
arm's  length  on  the  2l8t  Dec.,  and  that  the  writ 
was  not  issued  until  March.  In  the  meantime 
the  council,  as  appears  from  the  correspondence, 
were  in  the  habit  of  meeting  once  a  month.  On 
the  23rd  Feb.  1898  the  company's  o£Bicer  gave 
notice,  and  at  two  meetings  of  the  council  the 
matter  had  been  brought  before  them.  It  is 
to  be  observed  that  the  proceedings,  as  they 
themselves  pointed  out  in  the  correspondence, 
could  not  be  taken  until  the  house  had  been  built, 
and  written  notice  had  been  given  to  discontinue 
the  offence.  The  letter  of  the  23rd  Feb.  1898  to 
which  I  have  referred  was  obviouslv  simply 
preliminary  to  giving  that  notice.  Now  the 
Waterworks  Oompany,  having  had  this  notice, 
proceeded  to  build  there,  and  expended  a  large 
sum.  It  might  have  been  open  to  them,  and  they 
would  have  been  in  a  better  position  if  on  the 
1st  Jan.  or  the  11th  Jan.  they  had  issued  their 
writ  before  they  expended  the  money.  They 
might  have  abstained  or  waited  instead  of  going 
on  with  Ihe  building  until  the  council  had 
threatened  proceedings,  or  they  had  ^ot  the  notice 
of  the  23rd  Feb.  1898  that  the  council  intended  to 
proceed  under  the  Act.  Not  till  then  was  the 
writ  issued.  I  think,  therefore,  that  this  is  a 
case  where,  in  the  exercise  of  discretion,  the  court 
ouffht  not  to  interfere  by  way  of  injunction  or  to 
mue  a  declaration  in  accordance  with  the  prayer 
of  the  statement  of  claim.  The  matter  is  one 
which  ought  to  be  left  to  the  decision  of  the 
tribunal  pointed  out  by  the  Act  of  Parliament, 
which  can  adjudicate  on  the  rights  finally,  and  is 
the  more  proper  court  to  decide  that  question  as 
similar  questions  have  been  decided  by  that 
court.    The  action  will  be  dismissed  with  costs. 

Solicitors :  Bircham  and  Co, ;  Kent  and  Son, 


Nov,  16,  17, 18, 19, 1897,  and  Feb.  3,  1898. 

(Before  Bybke,  J.) 

Lyons  v.  Wilkins.  (a) 

Trcfde  union  —  Strike — Picketing  —  **  Watching 
or  besetting" — Conspiracy  ana  Protection  to 
Property  Act  1875  (38  <fe  39  Vict,  c.  86),  ».  7— 
Trade  Union  Act  1871  (34  A  35  Vict,  c,  31)— 
Trade  union  funds. 

An  injunction  will  be  granted  to  restrain  persons 
from  watching  or  besetting  the  works  or  place  of 
business  of  an  employer^  or  person  working  for 
him,  for  the  purpose  of  persuading  or  otherwise 
preventing  persons  from  working  for  him,  or  for 
any  pwrpose  except  merely  to  obtain  or  commAini- 
cote  information, 

A  trade  union,  although  registered  under  the 
Trade  Union  Act  1871,  canrtot  be  made  a  party 

to     an    action    to    restrain    **  watching    ana 

■  — ^ 

(a)  Beported  by  A.  L.  M0BBI8,  Siq.,  BMTiKt«r-Ai-Law. 


besetting  " ;  nor  eon  its  trustees  be  restrainedby 
injunction  from  employina  its  funds  in  further" 
ance  of  such  acts,  cXthougk  iUegaL 

This  was  an  action  involving  the  right  of  trade- 
union  offidaJs  to  picket^  and  to  induce  persons 
not  to  work  for  employers  against  whom  there 
WAS  a  strike. 

The  plaintiffs,  Messrs.  J.  Lyons  and  Sons,  were 
leather  bag  and  portmanteau  manufacturers,  of 
Biodcross-street,  London,  E.G.,  and  the  defendants 
were  Mr.  Wilkins,  the  seoretair,  and  Messrs. 
Thompi'On,  Laverick,  and  Goodall,  the  trustees  of 
a  trade  union  called  the  Amalgamated  Society  of 
Leather  Workers,  restored  under  the  Trade 
Union  Act  1871,  and  Mr.  Clarke,  a  member  of  the 
executive  committee  of  the  society. 

In  Feb.  1896  the  society  ordered  a  strike 
against  the  plaintiffs,  and  also  against  a  bag 
manufacturer  named  Adolf  Schoenthal,  who 
carried  on  business  independently  of  the 
plaintiffs,  but  was  largely  engaged  in  making 
goods  for  them.  The  society  nad  no  complaint 
against  Schoenthal  personally,  but  acted  against 
him  solely  with  a  view  to  prevent  him  supplying 
the  plaintiffs. 

The  premises  of  both  manufacturers  were 
extensively  picketed  by  persons  acting  under  the 
direction  of  the  defendants ;  cards  were  issued 
cautioning  workmen  not  to  take  work  from  the 
plaintiffs ;  and  statements,  alleged  to  be  libelloas, 
were  circulated  about  the  plaintiffs*  treatment  of 
their  employes. 

The  plaintiffs  issued  a  writ  asking  for  an 
njunction  to  restrain  the  defendants  from 
maliciously  inducing  or  conspiring  to  induce 
persons  not  to  enter  into  contract  with  the 
plaintiffs,  and  from  watching  and  besetting  the 
plaintiffs'  works  or  place  of  business  and  the 
approaches  thereto  for  the  purpose  of  persuading 
or  otherwise  preventing  persons  from  working  for 
the  plaintiffs,  and  from  preventing  Schoenthal 
and  other  persons  from  working  for  the  pkuntifis 
by  withdrawing  his  or  their  workmen  from  thdr 
employment ;  and  also  to  restrain  the  publication 
of  uie  libels  and  for  damages  in  respect  thereof. 

The  plaintiffs  moved  for  an  interim  injunction 
which  was  granted  by  North,  J.,  and  confirmed 
with  a  slight  variation  by  the  Court  of  Appeal 
(74  L.  T.  Rep.  358 ;  (1896)  1  Oh.  811). 

The  action  came  on  for  trial  before  Byrne,  J. 
in  Nov.  1897. 

The  society,  which  had  been  added  as  a  defen- 
dant, was  struck  out  at  the  hearing  as  not  being 
capable  of  being  sued,  but  by  leave  the  trustees 
were  added  as  defendants,  and  an  injunction 
sought  to  restrain  them  from  applying  the  funds 
of  tiie  society  in  furtherance  of  the  acts  com- 
plained of. 

A  large  body  of  evidence  was  given  at  the  trial, 
and  the  arguments  were  substantially  to  the 
same  effect  as  on  the  interlocutory  application. 
At  the  conclusion  of  the  hearing,  Byrne,  J. 
reserved  judgment  pending  the  decision  in  AUen 
V.  Flood,  which  was  then  awaiting  consideration 
before  the  House  of  Lords. 

Eve,  Q.C.  and  Ward  Coldridge  for  the 
plaintiffs. 

Jenkins,  Q.C.  and  W,  H,  Cozen^Hardy  for  the 
defendants. 

Feb,  3. — ^Bybne,  J. — ^In  this  case  the  plaintiffs, 
who  are  a  firm  of  bag  and  portmanteau  BAakers^ 
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have  obtained  an  injnnotion  until  judgment  to 
refitrain  the  defendants,    Wilkins   and   Clarke, 
their    aervants   or   agents,    from    watching    or 
besetting  the  plaintiffs'  works  for  the  purpose  of 
persoadin^  or  otherwise  preventing  persons  from 
working  £>r  them  or  for  any  purpose   except 
merely  to  ohtain  or  communicate  mf  ormation«  and 
also    from    preventing   Adolph    Schoenthal    or 
other  persons  from  working  for  the  plaintiffs  by 
withdrawing  his  or  their  workmen  or  workwomen 
from  their  employment  respectively.    By  a  slip 
the  order  as  drawn  up  has  been   made   more 
extensive,  but  the  terms  I  have  mentioned  are  the 
true  terms  of  the  order  pronounced  by  the  Court 
of  Appeal  as  appears  by  the  judgment  of  Kay, 
L. J.    In  substance  at  the  trial,  the  plaintiffs  have 
clearly  proved  the  case  made  on  the  motion  as  to 
watomng  and  besetting  the  jplaiutiffs'  premises 
illegaUy,  and  I  am  of  opinion   that   they  are 
entitled  to  have  the  injunction  made  perpetual, 
80  far  as  the  first  part  of  the  order  is  concerned 
for  the  reasons  given  by  the  Court  of  Appeal  in 
disposing  of  the  motion ;  and  I  do  not  consider  it 
necessary  to  add  anything  upon  the  law  bearing 
upon  this  part  of  the  case.    I  consider  that  it  is 
clearly   proved   that   the    defendants    Wilkins, 
Clarke,  and  Thompson   watched  and  beset  the 
plaintiffs'  works  or  place  of  business  and  the 
approaches  thereto  for  the  purpose  of  persuading 
or  otherwise  preventing  persons  from  working  for 
the  plaintiffs  and  for  purposes  other  than  that  of 
merelv  obtaining  or  communicatint;  information. 
In  reference  to  Sie  second  part  of  the  injunction, 
I  think  the  case  made  upon  the  motion  is  fully 
proved,  and  I  think  also  that  it  has  been  clearly 
shown  that  the  same  defendants  illegally  watched 
and  beset  the  premises  of  Schoenthal  for  the 
purpose  of  preventing  him  from  working  for  the 
plamtiffs,  but  I  think  it  probable  that  the  Court 
of  Apjteal  would  have  framed  the  second  part  of 
the  injunction  granted  in  a  different  manner,  had 
the  case  of  Allen  v.  Flood  (77  L.  T.  Rep.  717 ; 
(1898)  A.  C.  1),  then  been  decided  by  the  House 
of  Lords.     At  any  rate,  the  point  has  not  been 
specifically  argued  before  me   whether  or   not 
apart  from  the  question  of  malice,  it  was  unlawful 
to  call  out  the  workmen  of  Schoenthal  in  order  to 
prevent   him    from    working  for  the  plaintiffs. 
Had  the  matter  been  one  of  importance  in  the 
present  case  I  should   probably   have  required 
farther  argument ;  but  the  strike  is  long  since 
over,  and  I  have  assumed  that  the  parties  would 
prefer  not  being  put  to  the  trouble  and  expense 
of  a  re-argument  on   this  point.     I   propose, 
therefore,    to    grant    a    perpetual    injunction, 
foUowizig  the  terms  of  the  nrst  part  of  the  order 
of  the  Court  of  Appeal,  but  to  frame  the  latter 
part  of  the   injunction  as  follows:   "And  also 
from    watching   or   besetting  the   premises  of 
Adolph  Schoenthal  for  the  purpose  oi  ^rsuading 
or  otherwise  preventing  him  from  workmg  for  the 
plaintiffs,  or  for  any  purpose  except  merely  to 
obtain     or    communicate    information."      The 
injunction  must  extend  to  the  defendant  Thomp- 
son, who  was  a  participator  in  the  wrongful  acts 
committed,  the  acts  in  question  being  unlawful. 
The  other  defendants,  if  they  conspired  to  induce 
the  commission  of  such  acts,  are  equally  liable  to 
an  injunction,  and  by  their  amended  defence  all 
the  defendants  make  common  cause  and  accept 
common  responsibility  in  respect  of  the  matters 
I  have  referred  to,  as  well  as  in  respect  of  the 


alleged  libels,  which  still  remain  to  be  dealt  with  ; 
and  indeed,  it  is  di£Bicult  to  see  how,  as  officers  of 
the  society  under  an  obligation  to  attend  the 
meetings  of  the  executive  council,  under  whose 
directions  the  defendant  Wilkins  acted,  and  with 

Sower  to  express  their  opinions,  they  could  well 
o  otherwise,  whatever  the  domestic  constitution 
of  the  society  they  belong  to  may  provide  as  to 
their  voting  power.  The  j^laintifro  further  asked 
for  an  injunction  to  restrain  the  defendants  from 
maliciously  inducing  or  conspiring  to  induce 
persons  not  to  enter  into  contracts  with  the 
plaintiffs,  and  I  postponed  judgment  at  the  request 
of  both  parties  until  after  the  decision  of  the 
House  of  Lords  in  the  case  of  Allen  v.  Flood  (77 
L.  T.  Rep.  717;  (1898)  A.  C.  1)  should  be  given. 
The  effect  of  that  decision  which  has  now  been 
delivered  is,  in  my  opinion,  to  show  that  the 
plaintiffs  are  not  entitled  to  their  injunction.  It 
was  conceded  by  the  plaintiffs  that  they  could 
not  succeed  unless  they  could  show  malice,  and  it 
is  the  law  as  finally  determined  by  the  House  of 
Lords  that  the  existence  of  a  malicious  motive 
cannot  in  such  a  case  as  this  render  unlawful  an 
act  or  acts  otherwise  lawful.  Another  injunction 
was  asked  for  by  an  amendment  made  bv  leave  at 
the  trial  against  the  defendants  Thompson, 
Laverick,  and  Goodall,  as  trustees  of  the  society 
te  restrain  them  from  applying  the  funds  of  the 
society  in  furtherance  of  the  wrongful  acts 
complained  of.  I  am  of  opinion  that  there  is  no 
legal  ground  for  such  an  injunction,  and  I  refuse 
it,  and  disallow  the  plaintiffs  the  costs  of  the 
amendment  made  in  pursuance  of  such  leave.  I 
do  not  think  that  the  defendants  have  been  put  to 
any  extra  coste  by  reason  of  the  amendment, 
or  I  should  have  ordered  the  plaintiffs  to  pay 
them. 

His  Lordship  then  dealt  with  the  alleged  libels 
for  which  he  awarded  52.  damages. 

Solicitors  for  the  plaintiffs,  Warburton  and  De 
Pavla. 

Soliciters  for  the  defendante,  8haen,  Boscoe, 
Massey,  and  Oo. 


QUEEN'S  BENCH  DIYISION. 

Thursday,  May  5, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Hobton  and  Company  Limited  (apps.)  v. 
GuABDiANS  OP  Walsall  Union  (resps.).  (a) 

Bating  —  Poor  rate  —  Appeal  against  —  Gross 
estimated  rental — ^e^  rateable  value — Evidence 
by  rating  authority  to  increase  gross  value  in 
rate-book  —  Admissibility  of — Parochial  Assess- 
ment Act  1836  (6  <fc  7  Will,  4,  c.  96), «.  1. 

Where,  upon  an  appeal  to  quarter  sessions  against 
a  poor  rate,  the  ratepayer  accepts  the  gross 
estimated  rental  in  the  rate-book  (ts  correct,  but 
contends  that  the  net  rateable  value  is  too  high 
by  reason  of  insufficient  deductions  having  been 
allowed,  the  rating  authority  are  not  entitled, 
for  the  purpose  of  showing  thai  the  rateable 
value  is  not  too  high,  to  adduce  evidence  that 
in  fact  both  the  gross  and  net  values  are  under- 
stated in  the  rate-book,  as  in  such  a  case  they  are 
concluded  by  the  amount  of  the  gross  estimated 
rental  as  so  appearing,  and  cannot  give  any 

(m)  Beported  by  W.  W.  Obb,  Eoq.,  Barriater-«t-lAw. 
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evidence  the  effect  of  which  would  he  to  show 
that  the  gross  estimated  rental  is  too  low. 

Case  stated  by  the  Ooort  of  Qaarter  Sessions  for 
the  comity  of  StafiEord. 

Upon  the  hearing  of  an  appeal  on  the 
17th  Nov.  1897  by  the  Court  of  Qaarter  Sessions 
in  and  for  the  county  of  Stafford,  against  a  poor 
rate  made  the  10th  April  1897  whereby  the 
appeUants  were  rated  in  respect  of  premises 
Imown  as  the  Alma  Works,  occupied  by  the 
appellants  and  situate  in  the  parish  of  Darlaston 
in  the  Walsall  Union,  in  which  assessment  and 
rate,  as  appearing  in  the  rate-book,  the  appellants 
were  described  as  the  owners  and  occupiers  of 
the  premises  in  question,  and  the  premises  were 
described  as  the  '*  Alma  works,  land,  buildingfi, 
machinenr,  fixed  plant,  and  premises  " ;  the  gross 
estimated  rental  was  put  down  at  7501.,  the  rate- 
able value  at  6002.,  ana  the  amount  of  the  rate  was 
2s,  in  the  pound : 

It  was  ordered  that  the  rateable  value  be 
reduced  to  4152.,  and  the  appeal  allowed  with 
costs  subject  to  this  case. 

The  appellants  were  the  owners  and  occuniers 
of  the  premises  which  comprised  an  area  of  about 
four  and  a  half  acres  of  land  upon  which  were 
erected  buildings,  machinery,  and  fixed  plant. 

Upon  objection  by  the  appellants  to  the 
assessment  committee  of  the  Walsall  Union  the 
gross  estimated  rental  was  reduced  to  725Z.,  and 
uie  rateable  value  was  reduced  to  5442.  The 
appellants  not  being  satisfied  with  the  amounts 
as  so  fixed  by  the  committee,  appealed  against  the 
rate  to  the  Court  of  Quarter  Sessions. 

On  the  hearing  of  the  appeal  the  appellants 
accepted  the  above  gross  estimated  rental  of  7252. 
as  correct  and  claimed,  in  order  to  arrive  at  the 
correct  net  annual  value  of  the  premises,  to 
deduct  from  the  said  sum  of  7252.  the  sum  of 
3102.  at  the  least,  which  the  appellants  alleged 
represented  the  average  annual  expenditure  upon 
repairs,  insurance,  and  other  expenses  necessary 
to  maintain  the  premises  in  a  state  to  command 
the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year 

The  respondents  (having  since  the  date  of  their 
decision  made  a  re-survey  of  the  premises  which 
were  in  the  same  state  as  when  the  rate  was 
made)  admitted  that  the  annual  average  sum  of 
3102.  at  least  was  required  for  insurance,  repairs, 
and  other  expenses  necessary  to  maintain  the 
premises  in  a  state  to  command  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  but  they  stated  that  such  rent 
was  in  fact  more  than  that  shown  in  the  rate  as 
the  gross  annual  value. 

The  respondents,  for  the  purpose  of  satisfying 
the  court  that  the  true  net  annual  or  rateable 
value  of  the  premises  upon  which  the  rate  was 
made  according  to  the  statute  of  6  &  7  Will.  4, 
c.  96,  s.  1,  was  not  Ites  than  5442.,  and  that  the 
appellants  were  not  aggiieved  by  the  gross 
estimated  rental  being  under-estimated  in  the 
rate  and  valuation  list,  proposed  to  prove  that  the 
gross  estimated  rental  and  rateable  vaJue  were  in 
fact  under-stated  in  the  rate-book  and  valuation 
list,  and  for  that  purpose  proposed  to  give 
evidence  of  the  total  present  structural  value  of 
the  buildings  and  such  of  the  plant  and  machinery 
as  was  properly  to  be  taken  into  account  as 
enhancing   the   annual   value,   and   to   take  a 


percenta^  upon  such  structoral  value  which 
would  give  the  true  rateable  value,  and  to  soch 
true  rateable  value  ajrived  at  as  aforesaid  the 
respondents  agreed  that  the  sum  of  not  less  than 
3101  should  w  added  to  arrive  at  the  true  gross 
estimated  rental.  The  respondents  also  propofl^ 
to  show  to  the  court  that  the  apparently 
insufficient  deduction  from  the  ffroes  estimated 
rental  to  rateable  value  arose  £om  both  these 
items  being  considerably  under-estimated. 

The  respondents  did  not  claim  that  ^ther  the 
"  gross  estimated  rental "  of  7252.,  or  the  rateable 
viQue  of  5442.  should  be  increased,  but  that  the 
real  point  at  issue  was  the  net  annual  or  rateable 
value  of  the  premises,  and  they  claimed  the  right 
to  call  the  evidence  before  mentioned  to  show 
that  the  rate  of  542.  8s.  (beine  a  rate  of  2s.  in  the 
pound  on  the  reduced  rateaole  value  of  544L) 
was  not  made  upon  a  higher  sum  than  the  true 
net  annual  value.  The  respondents  contended 
that,  in  manufactories  where  the  wear  and  tear  of 
buildings  and  plant  is  gn^eat,  it  is  impracticable  to 
enter  a  nigh  eross  estimated  rental  in  the  poor  rata 

The  appellants  contended  that  the  respondents 
were  concluded  by  the  amount  appearing  in  the 
valuation  list  as  "gross  estimated  rental,*'  and 
that,  as  that  amount  was  admitted  by  the 
appellants,  the  only  question  which  the  court  had 

Sower  to  decide  was,  what  were  the  proper 
eductions  and  the  amount  thereof  to  be  made 
from  such  gross  estimated  rental  in  order  toi 
arrive  at  the  rateable  value. 

The  respondents  contended,  on  the  other  hand, 
that  specifically  disclaiming  as  they  did  any 
application  to  increase  the  said  gross  estimated 
rental,  they  were  entitled  to  adduce  evidence 
which  would  show  that  the  true  **  net  annual  or 
ratMkble  value"  of  the  premises,  had  not  been 
exceeded  in  the  assessment  appealed  against 
notwithstanding  that  they  would  thereby  inciden- 
tally show  that  the  "gross  estimatea  rental" 
had  been  estimated  at  too  low  a  figure. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  the  evidence  offered  by  the  respondents  was 
in  the  circumstances,  and  having  regard  to  the 
admissions  of  the  respondents,  inadmissible,  and 
t^ey  accordingly  rejected  the  same  and  ordered 
the  "  rateable  value  "  to  be  reduced  as  aforesaid 
and  allowed  the  appeal. 

The  question  for  the  opinion  of  the  High  Gooit 
was:  Whether  in  the  circumstances  aforesaid, 
and  having  regard  to  the  admissions  of  the 
respondent,  the  court  rightly  rejected  the  above 
evidence. 

If  the  court  should  be  of  opinion  that  the 
evidence  was  properly  rejected,  then  the  decisiaa 
and  order  of  the  quarter  sessions  is  to  be  affirmed. 
If  the  court  should  be  of  opinion  that  the  evidence 
was  admissible,  and  ought  to  have  been  heard  and 
considered,  then  the  decision  and  order  of  the 
quarter  sessions  is  to  be  quashed  and  the  case 
remitted  to  be  dealt  with  accordingly. 

The  Parochial  Assessments  Act  1836  (6  &  7 
Will.  4,  c.  96)  provides : 

Sect  1.  "V^niereaa  it  is  deaixable  to  establiah  one 
nniform  mode  of  rAting  for   the  relief  of  the  poor, 

.  .  .  and  to  leaaen  the  oost  of  appeal  agaiast  an 
nnfair  rate ;  be  it  therefore  enacted  that  no  rate  for  the 
relief  d  the  poor  in  Enffhuid  and  Wales  shall  be  allowed 
by  any  joatioes,  or  be  of  any  foroe,  whioh  aball  not  be 
made  npon  an  estimate  of  the  net  annnal  value  of  the 
several  hereditaments  rated  thereunto;  that  is  to  nj. 
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of  the  rent  at  whioh  the  same  might  reasonably  be 
expected  to  let  From  year  to  year,  free  of  all  asoal 
teunf  8  rates  and  taxes,  and  tithe  oommnnioation  rent- 
oliArge,  if  any,  and  dedaoting  therefrom  the  probable 
avenge  annual  cost  of  the  repairs,  insnranoe,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to 
oommand  snoh  rent. 

Alfred  Young  and  69^.  C  Lewis  for  the  Guardians 
of  uie  Walsall  Union  (the  respondents). — The 
quarter  sessions  ought  not  to  have  ezolnded  the 
evidenoe  that  was  tendered  to  show  that  the  net 
ntf  able  value  was  not  too  large,  though  the  effect 
of  the  evidence  may  have  been  to  prove  that  the 
estimated  rental  was  too  low.  The  real  thin^ 
that  has  to  be  arrived  at  is  the  rateable  value,  and 
it  IB  impossible  to  arrive  at  the  gross  value  first. 
The  rating  authority  must  first  arrive  at  the  net 
rateable  value,  ana  then  get  at  the  gross,  and 
from  that  gross  value  certain  deductions  have 
to  be  made.  In  arriving  at  the  rateable  value, 
which  is  the  important  tmng  to  he  arrived  at»  we 
ivere  entitled  to  give  evidence  to  show  what  that 
rateable  value  was,  although  such  evidence  may 
have  shown  that  the  gross  value  was  too  low :  {Beg, 
T.  WeUe,  16  L.  T.  Bep.  790 ;  L.  Rep.  2  Q.  B.  542 ; 
per  Gave,  J.  in  Beg.  v.  School  Board  for  London^ 
55  L.  J.  at  p.  37, 11.  C).  With  regard  to  the  case 
recently  before  Day  and  Phillimore,  JJ.  of  The 
Denaby  Main  Colliery  Company  Limited  v.  The 
Anesament  Committee  of  the  Doncaster  Union 
(78  L.  T.  Bep.  388),  there  was  no  argument  there 
upon  the  statute,  and  when  it  is  bori>e  in  mind 
that  the  real  essence  of  the  thing  is  the  net 
rateable  value,  that  case  is  really  not  against  our 
contention.    They  also  referred  to 

Beg.  Y.  Inhabitants  of  Fordham,  11  A.  &  E.  73. 

A,  T.  Lawrence,  Q.C.  and  Distumal  for  the 
appellants. — The  quarter  sessions  were  right  in 
excluding  this  evidence.  They  were  bound  under 
the  circumstances  to  take  the  gross  valuation  as 
settled,  and  as  the  deduction  of  310Z.  was 
admitted,  that  would  leave  the  net  value  as  settled 
bv  the  quarter  sessions.  We  are  not  contending 
that  the  rating  authority  should  have  got  at  the 
net  value  one  way  or  the  other;  but  we  are 
contending  that,  when  the  gross  value  has  been 
fixed,  then  all  that  has  to  be  done  to  get  at  the 
net  rateable  value  is  to  make  the  necessary 
dedactions.  The  question  is,  when  the  statute 
requires  certain  things  to  be  stated  in  the  rate 
for  the  information  of  the  ratepayers  whether  the 
things  so  required  to  be  stated  are  to  be 
considered  as  fixed  figures  or  not  Sect.  1 
requires  that,  for  the  purpose  of  rating,  everything 
shoold  be  reduced  to  a  hypothetical  tenancy  from 
vear  to  year,  and  the  section  says  how  that  is  to 
oe  done.  You  are  first  to  take  the  rent  at  which 
the  prendses  might  reasonably  be  expected  to  let 
frooi  year  to  year  free  of  aU  usual  t^iant's  rates 
and  ^es,  and  then  from  that  you  are  to  make 
deductionu  for  the  average  annual  cost  of  repairs, 
&c.  The  first  branch  of  that  is  the  gross 
estimated  rental,  and  from  that  you  get — having 
deducted  whatever  is  to  be  deducted — the  net  or 
rateable  value.  The  object  of  that  is  to  get  a 
test  applicable  to  aU  alike,  and  so  you  can 
compare  the  gross  values  of  the  different 
premises.  AU  you  can  deduct  from  the  gross 
value  to  get  the  rateable  value  is  the  average 
annual  cost  of  the  repairs,  &c.  necessary  to 
maintain  the  premises  in  a  state  to  "  command 
Buch  rent  *' ;  and  by  sect.  2  the  rate  is  to  give  an 


account  of  these  particulars,  "  so  far  as  the  same 
can  be  ascertained."  You  compare  yourself  with 
another  person  on  the  gross  and  not  the  rateable 
value.  X  ou  may  know  what  his  gross  may  be  as 
compared  to  your  own,  and  you  can  appeal 
against  Ms  gpross,  but  you  do  not  know  |he 
deductions  he  is  entitled  to  make,  and  therefore, 
although  you  may  know  what  his  gross  may  be. 
you  do  not  know,  and  have  no  means  of  knowing, 
what  his  rateable  value  is.  The  right  of  appeal 
therefore  ought  to  be  against  another  person's 
gross,  as  vou  have  the  means  of  kno  <ving  what  it 
ought  to  oe,  but  if  the  evidence  tendered  in  this 
case  were  admissible,  it  would  alter  the  appellants' 
gross  value  without  giviuj^  any  right  to  appeal 
against  the  gross  values  of  other  i-atepayers,  but 
the  appellants  ought  to  have  a  right  to  appeal 
against  the  gross  values  of  other  ratepayers,  if 
they  think  their  own  gross  value  too  high  as 
compared  with  the  others,  and  we  see  by  the 
preamble  that  the  object  of  the  Act  was  to 
establish  a  uniform  mode  of  rating.  There  is  no 
fixity  of  idea  unless  you  have  goc  the  gross,  and 
then  from  the  gross  the  statute  points  out  how 
you  are  to  get  the  rateable ;  that  is,  by  making 
certain  deductions;  and  in  fact  sect.  15  of  the 
Union  Assessment  Committee  Act  1862  (25  &  2^ 
Yict  c.  103)  defines  the  g^ss  estimated  rental 
to  be  the  rent  at  which  the  premises  might 
reasonably  be  expected  to  let  from  year  to  year, 
free  of  aU  usual  tenant's  rates  and  taxes.  The 
case  of  the  Denahy  Main  Colliery  Company  {ubi 
sup.)  is  conclusive  in  our  favour.  He  also 
referred  to  sect  1  of  the  Poor  Bate  Act  1801  (41 
Geo.  3,  c.  23). 

Alfred  Young  in  reply. 

Wills,  J. — The  difference  in  the  rating  here 
which  is  in  dispute  is  only  about  180Z.,  itnd  when 
one  comes  to  the  rate  upon  that  the  amount  of 
the  mistake  cannot  be  very  great ;  it  applies  to 
only  one  rating,  and  moreover  any  mistake  could 
be  corrected  in  the  next  rating.    But  undoubtedly 
the  question  which  has  been  raised  is  one  of  very 
considerable  importance  in  the  general  adminis- 
tration of  the  law  as  regards  rating.    The  case 
is  one  of  Yerj  considerable  difficulty,  and  one  on 
which  there  is  a  good  deal  to  be  said  on  both  sides 
of  the  question,  but  I  have  come  to  the  conclusion 
— and  I  do  not  feel  much  doubt  about  it— that  the 
view  taken  by  the  Court  of  Quarter  Sessions  was 
right.    It  is  quite  true  that  the  real  substantiai 
siibject  in  dispute,  and  the  thing  that  in  ninety- 
nine  cases  out  of  one  hundred  is  the  only  one 
that  is  of  the  slightest  importance  to  the  parties, 
is  what  the  net  rateable  value  ought  to  stand  at. 
I  am  not  in  the  least  impressed  by  the  many 
hardships  and  injustices  that  have  been  pointed 
out  during  the  argument,  as  likely  to  result  if 
our  decision  were  aeainst  the  appellants,  or  by 
the  argument  that  the  appellants  would  thereby 
have  lost  an  additional  cnance  of  disturbing  this 
rate  on  the  gpround  of  inequality  in  the  assessment 
of  the  gross  rateable  value.     In  every  case  in 
which  there  is  one  appellant  who  obtsuns  relief, 
and  whose  figures  are  altered,  some  of  the  rest  of 
the  ratepayers  lose  the  privilege  of  attacking  the 
rate  on  the  new  basis  which  is  established  by 
these  altered  figures,  and  the  man  who  lives  next 
door  to  the  successful  appellant  and  whose  house 
may  be  exactly  the  same  as  the  appellant's  house 
may  and  does  lose  in  such  a  case  tne  privilege  of 
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saying,  "  You  baye  rated  my  neighbotir,  who  has 
got  exactly  the  same  house  as  myself,  at  half  as 
much  as  you  have  rated  me,  and  therefore  there 
is  inequality.*'    That  is  inevitable,  and  I  confess 
that  that  hardship  which  has  been  pressed  upon 
us  does  not  affect  m^  mind  in  the  least.    What  I 
am  impressed  with  is  this,  that  the  whole  of  this 
apparatus  for  rating  and  for  appeals  in  respect  of 
rating,  is  statutory,  and  it  is  within  the  -compass 
of  the  statutes  alone  that  we  can  say  what  ought 
to  be  done,  or  ought  not  to  be  done.    There  are 
very  elaborate  provisions  made  for  enabling  the 
rating  authorities  to  do  the  best  they  can  to 
arrive  at  a  just  conclusion  and  to  get  their  figures 
right.    There  are  also  elaborate  provisions  made 
for  appellants  in  view  of  an  appeal,  provisions 
which  may  lead  undoubtedly  to  many  of    the 
figures  in  the  rate-book  being  subject  to  altera- 
tion upon  an  appeal ;  but  there  is,  as  it  seems  to 
me,  no  machinery  by  which  the  correct  figure  for 
the  estimated  gross  value  can  be  increased  after 
the  rate  is  once  made  up.    It  is  an  alteration  of 
a  character  which  will  not  generally  lead  to  an 
appeal,    but   it   is    a   possible    alteration.     No 
appellant  will  claim  to  be  rated  higher  than  he 
is  rated ;  but,  if  one  could  conceive  such  a  case, 
then  it  might  fall  within   the  section — ^namely, 
sect.  1  of  the  41  Geo.  3,  c.  23,  which  enables  the 
•quarter  sessions  to  amend    a   rate   instead    of 
•quashing  it — and  the  sessions  might  amend  by 
raising  the  rate.     But  I  do  not  tiiink  that  the 
parish  authorities  can  ever  claim  the  benefit  of 
that  section  to  get  the  figure  amended  by  way  of 
increase.     Where  there  is  an  appeal  against  the 
rates,  although  it  involves  a  question  as  to  the 
l^ss  rateable  value,  the  rating  authorities  cannot 
under  the  section  get  the  figure  altered  in  their 
favour  or  to  their  oenefit,  because  the  power  to 
give  relief,  and  thereby  to  save  the   rate  from 
being  quashed,  only  applies  in  cases  in  which  but 
for  the  Act  of  Parliament  the  rate  would  have 
been  liable  to  be  quashed.    Therefore  it  does  not 
apply  in  a  case  in  which  there  is  either  no  appeal 
against  the  gross  rateable  value,  or  in  which,  there 
having  been  an  appeal  against  it,  it  has  been 
dropped  and  no  question  arises  in  respect  of  it, 
or  indeed  in  any  case  in  respect  of  the   gross 
estimated  value  being  too  low  because  the  rate 
would  not  be  quashed  simply  because  that  was 
not  high  enough.     Therefore  there  was  no  power 
under  the  circumstances  of  this  case  to  alter  that 
figure ;  and  therefore  that  figure  in  the  rate-book 
squids,  and  it  would  be  wrong  to  say  that  the 
magistrates  are  to  embark  upon  an  inquiry  which 
might  lead  to  a  second  figure,  namely,  the  net 
rateable  value,  being  altered  in  such  a  way  that 
the  relations  between  these  two  figures  of  ctoss 
and  net  would  be  disregarded  ana  violated.     I 
think  that  the  proposition  answers    itself  that 
that  is  not  withm  the  functions  of  the  Court  of 
Quarter  Sessions ;  that  is  to  say,  they  cannot  have 
power  to  alter  a  rate  which  they  may  know  to  be 
wrong ;   and  if  they  cannot  do  so,  they  must  be 
confined  to  seeing  that  the  proper  deductions  are 
made  and  to  bringing  the  net  rateable  value  into 
hannonious  relation  with  the  initial  figure.    This 
view   is   in   consonance   with   the   view   lately 
expressed  by  our  colleagues.  Day  and  PhiUimore, 
J«r.    in  the   case    of  the  Dendby  Main  Colliery 
Company  v.  Doncaster  Union  (uhi  «ttp.).  I  do  not 
take  that  case  to  be  really  binding  upon  us,  and 
I  do  not  think  under  these  circumstances   that 


we  can  be  bound  to  follow  that  judgment  if  we  do 

not  a^ree  with  it.    But,  for  the  reasons  which  I 

have  indicated,  we  think  that  that  expression  of 

opinion  was  right  and  not  wrong.     1  may  also 

add,  in  aid  of  the  reasons  I   have  given,  that 

there  is  no  machinery   provided  for   doing  the 

thing  which  would  lie  necessary  to  be  done  in 

this  case  in  order  to  make  the  rate  an  harmonioos 

and  consistent  one.    It  is  obvious  that  there  is 

great  convenience  in  insisting  upon  the  finally 

of  figures  which  are  onoe  deliberately  entered  in 

the  rate-book,  and  which  certainly  are  part  of  the 

evidence  upon  which  an  appellant  may  often  act 

in  deciding  whether  he  shall  appeal  or  not    A 

case  was  put  during  the  argument  in  which,  as  it 

appears  to  me,  there   might  be  a    real  wrong 

growing  out  of  a  contraiy  decision  to  that  we  are 

now  giving,  because  it  might  be,  and  very  likelj 

would  be,  that  an  appellant  who   was   satisfied 

with    the     gross    estimated    rental,    but    was 

dissatisfied  with  the  amount  of  the  deductions, 

might  come  into  court  with  a  very  good  case  on 

the  ground  of  the  amount  of  the  deductions,  and 

if  he  is  then  to  be  met  with  a  wholly  new  case  of 

which  he  had  no  notice,  as  to  g^ross  estimated 

rental  not  being  sufficient,  it  would  involve  either 

an  adjournment  of  the  case  upon  terms,  or  it 

would  involve  his  having  to  embark  u^n  a  long 

inquiry  of  an  expensive  kind,  for  which  he  may 

not  be  prepared,  and  which  most  likely  in  many 

cases  he  never  would  have  decided  to  accept  if  he 

had  known  that  the  ^ross  estimated  value  was  itsalf 

to  be  made  the  subject  of  an  attack  or  amendment 

in  the  shape  of  increase.    The  view  we  are  now 

expressing   is   certainly    on    the    whole    more 

consonant  with  the  language  of  the  first  section 

of  the  Act  of  WilL  4,  which  is  the  starting  point 

on  all  these  matters,   than  the  contraiy  view 

would    be.      It    is   more    consistent   with    the 

.  langua^  oi  that  section,  which  certainly  starts 

with  the  gross  estimated  value  as  the  thing  from 

which  deductions  are  to  be  made   in  oraer  to 

arrive  at  the  net.    It  is  quite  true  that  in  a  great 

many   instances    practically   the   only   way  of 

getting  at  the  gross  estimated  value  is  to  start 

from  the  net  and  make  a  calculation  and  get  at 

the  gross  value  by  adding  something  to  the  net 

In  many  cases  that  must  be  the  mental  prooess 

that  a  person  (must  go  through  because  ne  has 

some  data  for  fixing  the  net  witii  certainty  where 

he  has  none  for  fixing  the  gross.    On  the  other 

hand,  there  are  very  many  cases  in  which  the  data 

which   are   capable  of   being  ascertained  with 

certainty  begin  at  the  right  end  and  fix  the  gross 

as  the  first  thing  to  be  arrived  at.     This  is  a 

mere  detail  as  to  how  the  figure  is  to  be  arrived 

at.    However  it  is  g^t  at,  the  Act  seems  upon  the 

whole  to  indicate,  as  was  said  in  the  Denahf 

Main  case  {ubi,  aup),  that  the  gross  value  is  the 

starting  point,  and  that  the  deauctions  are  to  he 

made  from  that.    I  think,  therefore,  that  the 

Court  of  Quarter  Sessions  were  rieht  in  refusing 

to  embark  upon  this  inquiry,  and  that  this  appeal 

must  be  dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion  and 
for  the  same  reasons. 

Order  of  quarter  seseions  affirmed. 

Solicitors  for  the  appellants,  E.  Flux  and 
Leadhitter,  for  Slater  and  Co.,  Darlaston. 

Solicitors  for  the  respondente.  Smiles  and  Co^ 
for  L,  W,  Lewie  and  Sone,  Walsall. 
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Saturday,  May  7,  1898. 

(Before  Lord  Russell,  G.J.,  Hawkins,  Day, 
Wills,  and  Wbioht,  JJ.) 

ElBBHEKBOIM    (app.)  V.  SaLMOK    AND    GlUCK- 

STEiN  Limited  (resps.).  (a) 

Merchandise  marks  —  False  trade  descrij^tion  — 
Trade  description  untrue  in  fact — Article  sup' 
plied  as  good  as  article  described — No  intent  to 
deceive  huyer — Materiality  of  false  description 
"Merchandise  Marks  Act  1887  (50  &  51  Vict. 
e.  28),  s.  2,  sub'S,  2 ;  8.  3,  suh-s.  1. 

A  trade  description  applied  to  goods  which  is  v/n- 
true  in  point  of  fact  as  a  description  of  the 
goods  to  which  It  is  applied,  is  a  "false  trade 
description"  within  the  meaning  of  sect,  3  of 
the  merchandise  Marks  Act  1887,  although  the 
goods  supply  are  as  good  as  they  would  have 
been  if  they  had  corresponded  with  the  descrip- 
tion, and  although  there  was  no  intention  to 
deceive  the  buyer  or  induce  him  to  buy  goods 
which  he  would  not  have  bought  but  for  such 
description. 

The  respondents  sold  a  packet  of  cigarettes  to 
which  a  printed  Ictbel  had  been  affixed  bearing 
the  words  "  guaranteed  hand-made"  As  a 
matter  of  fact  the  cigarettes  were  not  hand- 
made,  bui  were  machine  made,  though  they  were 
as  good  for  ordinary  purposes  as  hand-mcule 
cigarettes.  In  affixing  the  label  to  the  cigarettes 
the  respondents  had  no  intention  to  deceive  the 
buyer  or  induce  him  to  purchase  goods  he  would 
not  otherwise  have  bought,  but  they  acted  merely 
far  the  purpose  of  economy  in  rising  a  stock  of 
old  labels,  which  had  already  been  printed  before 
they  ceased  to  nuike  their  cigarettes  by  hand. 
The  price  for  ciaarettes  made  by  hand  would 
have  been  somewnat  m^tre  than  if  they  had  been 
made  by  machine,  InU  the  buyer  did  not  pay  the 
larger  price. 

Held,  that,  as  the  label  was  untrue  in  point  of  fact 
as  a  description  of  the  goods,  it  was  a  false 
trade  description  within  the  meaning  of  the  Act, 

Case  stated  bv  a  metropolitan  police  magistrate 
Bitting  at  the  ^ow- street  Police-coart. 

An  information  was  preferred  by  Nathan 
Eirshenboim  (the  appellant)  against  ^mon  and 
Glnckstein  Limited  (the  responoents)  ander  sect.  2 
of  the  Merchandise  Marks  Act  1887,  chaining  that 
the  respondents  on  the  28th  Jane  1897  did  sell  to 
the  appellant  certain  cigarettes  to  which  a  false 
trade  description,  namelj,  the  words  *'  Guaranteed 
hand-made  by  experienced  workmen,"  was  applied, 
contrary  to  the  provisions  of  the  Merchandise 
Marks  Act  1887. 

This  information  was  heard  and  determined  by 
the  magistrate  on  the  3rd  Jaly  1897,  when  he 
dismissed  the  same. 

The  facts  were  as  follows : 

The  respondents  sold  to  the  appellant  for  the 
Bum  of  twopence  and  one  farthing  ten  cigarettes 
in  a  packet  to  which  a  printed  label  had  been 
affixed  bearing  the  words  "  Ten  cigarettes  guaran- 
teed himd-made  by  experienced  workmen/'  The 
ordinary  price  for  ten  cigarettes  made  by  hand  of 
the  same  quality  of  tobacco  would  have  been  two- 
pence and  three  farthings. 

The  appellant  was  a  member  of  the  Amalga- 
mated Cigarette  and  Tobacco  Gutters  Union, 
and  it  was  admitted  by  him  that  he  purchased 

(•)Beported  hy  W.  W.  Oba.  Eiq.,  Barristor«t-LAw. 


the  cigarettes  for  the  purpose  of  ascertaining 
whether  they  were  hand-made  or  not  and  with  a 
view  to  eventual  legal  proceedings,  and  not  in  the 
belief  that  they  were  made  by  hand,  or  with  the 
object  of  purchasing  hand- made  cigarettes  for 
re-sale  or  consumption.  It  was  admitted  by  the 
respondents  that  the  cigarettes  were  not  made  by 
hand.  It  was  not  suggested  that  the  quality  of 
the  tobacco  used  by  the  respondents  was  inferior 
to  what  it  should  have  heen.  The  complaint  was 
founded  on  the  method  of  manufacture  only. 

The  cigarettes  sold  to  the  aj^pellant  were  pro- 
duced and  exhibited  to  the  magistrate,  and,  upon 
examination  and  by  the  test  of  pressure,  appeared 
to  be  free  from  tightness,  looseness,  or  lumps,  and 
to  be  well  and  evenly  made  for  all  smoking 
purposes. 

It  was  proved  that  they  were  made  for  the 
respondents  by  a  newly-invented  machine  called 
Barron's  macnine;  that  the  same  qualities  of 
paper  and  starch  were  used  in  their  making  as 
would  have  been  used  if  they  had  been  made  by 
hand  and  in  the  same  quantities;  and  that 
Barron's  machinery  includes  a  sifting  process 
by  which  the  tobacco  is  freed  from  dust  before 
it  is  packed  inside  the  paper  roll. 

The  magistrate  found  as  a  fact  that  the  ciga- 
rettes made  by  Barron's  machine  were  as  pure 
and  clean  in  point  of  material,  and  as  proper  in 
point  of  construction  for  all  smoking  purposes  as 
they  could  have  been  if  hand  made. 

It  was  also  proved  that  the  printed  label  com- 
plained of  as  containing  a  false  trade  description 
within  the  meaning  of  the  Merchandise  Marks 
Act,  was  one  of  a  parcel  of  two  million  labels  for 
the  ten-cigarette  size  of  packet  which  had  been 
printed  for  and  used  by  the  respondents  before 
their  adoption  of  Barron's  machine  and  while 
they  still  made  their  cigarettes  by  hand  only; 
and  that  the  respondents  nad  continued  to  apply 
the  remaining  stock  on  hand  (about  half  a  mimon) 
of  these  labe&  to  the  ten-cigarette  packets,  while, 
since  their  adoption  of  Barron's  machine,  they 
had  printed  and  used  for  all  larger-sized  packets 
new  labels,  in  which  the  term  "  hand-made  "  was 
omitted. 

The  magistrate  was  satisfied  that,  in  their 
continued  use  of  the  old  ten-cigarette  labels  after 
they  had  ceased  to  make  cigarettes  by  hand,  the 
respondents  were  actuated  merely  by  a  spirit  of 
economy  that  prompted  them  to  use  the  large 
remaining  stock  of  labels  which  they  had  already 
paid  for,  and  thereby  to  save  the  cost  of  printing 
an  equivalent  numl>er  of  new  ones;  ana  he  held 
that  there  was  no  intention  to  deceive  the  buyer 
or  to  induce  him  to  purchase  goods  which  he 
would  not  have  purchased  if  the  description  in 
question  had  been  omitted  from  the  label ;  and, 
as  a  matter  of  law,  he  held  that  the  words  of  the 
label  attached  to  the  packet  of  cigarettes  con- 
stituted a  trade  description  appli^  to  goods 
within  the  meaning  of  the  Merchandise  Marks 
Act,  in  which  goods  are  defined  as  embracing,  for 
the  purposes  of  the  Act,  anything  which  is  the 
subject  of  trade,  manufacture,  or  merchandise. 

And  whereas  a  false  trade  description  is  defined 
by  the  Act  to  mean  a  trade  description  which  is 
fake  in  a  material  respect  as  regards  the  goods  to 
which  it  is  applied,  he  held  tfc^t  in  determining 
whether  the  label  in  question  constituted  a  false 
trade  description  within  the  meaning  of  the  Act, 
he  was  to  interpret  the  terms  of  the  statute  in 
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striot  reference  to  the  relation  borne  by  tbe  troth 
or  falsehood  of  the  description  to  the  special  and 
essential  qualities  and  lunctions  of  the  mann- 
factnred  article,  and  he  held  that  the  label, 
although  nntrne  in  point  of  fact  as  a  trade 
description,  was  not  a  false  trade  description  in 
any  material  respect  as  n^garded  the  cigarettes 
sold  to  the  appellant,  within  the  meaning  of  the 
3rd  section  of  the  Merchandise  Marks  Act,  and 
he  therefore  held  that  the  respondents  had  not 
been  guilty  of  an  offence  under  the  Act,  and  dis- 
missed the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  aforesaid  the  magistrate 
ought  to  have  convicted  the  repondents. 

The  Merchandise  Marks  Act  1887  (50  &  51  Yiot. 
c.  28)  provides : 

8eot.  2.— (1.)  Every  person  who — (d)  applies  any 
false  trade  deeoription  to  fifooda ;  or  (/)  oansee  any  of 
the  things  above  in  this  seotion  mentioned  to  be  done, 
shall,  sabjeot  to  the  provisions  of  this  Aot,  and  imless  he 
proves  that  he  acted  without  intent  to  defrand,  be 
g^ty  of  an  offence  against  this  Aot.  (2.)  Every  person 
who  sells,  or  exposes  for,  or  has  in  his  possesion  for, 
sale,  or  any  purpose  of  trade  or  mannfactore,  any  goods 
or  things  to  which  any  forged  trade-mark  or  false  trade 
description  is  applied,  or  to  which  any  trade  mark  or 
mark  so  nearly  resembling  a  trade  mark  as  to  be  calcu- 
lated to  deceive  is  falsely  applied,  as  the  case  may  be, 
shall,  unless  he  proves — (a)  That  having  taken  all 
reasonable  precaations  against  committing  an  offence 
against  this  Act.  be  had  at  the  time  of  the  commission 
of  the  alleged  offence  no  reason  to  suspect  the  genuine- 
ness of  the  trade  mark,  mark,  or  trade  deeoription ;  and 

(b)  That  on  demand  made  by  or  on  behalf  of  the  prose- 
cutor, he  gave  all  the  information  in  hia  power  with 
respect  to  the  persons  from  whom  he  obtained  such 
goods  or  things;  or  (c)  that  otherwise  he  had  acted 
innocently ;  be  gnilty  of  an  offence  against  this  Act. 
(3.)  Every  person  guilty  of  an  offence  against  this  Act 
shall  be  liable — (i.)  On  conviction  on  indictment,  to 
imprisonment,  with  or  without  hard  labour,  for  a  term 
not  exceeding  two  years,  or  to  a  fine,  or  to  both 
imprisonment  and  fine :  and  (ii.)  On  summary  convic- 
tion to  imprisonment,  with  or  without  hard  labour,  for 
a  term  not  exceeding  four  months,  or  to  a  fine  not 
exceeding  201.,  &o. 

Sect.  3. — (1.)  For  the  purposes  of  this  Act — The 
expression  "  trade  description  "  means  any  description, 
statement,  or  other  indication,  direct  or  indirect,    .    .    . 

(c)  as  to  t^e  mode  of  manufacturing  or  producing  any 
goods,  .  .  .  and  the  use  of  any  figure,  word,  or 
mark  which,  according  to  the  custom  of  the  trade,  is 
commonly  taken  to  be  an  indication  of  any  of  the  above 
matters,  shall  be  deemed  to  be  a  trade  description  within 
the  meaning  of  this  Act. 

The  expression  "  false  trade  description  "  means  a 
trade  description  which  is  false  in  a  material  respect  as 
regards  the  goods  to  which  it  is  applied,  and  includes 
every  alteration  of  a  trade  description,  whether  by  way 
of  addition,  effacement,  or  otherwise,  where  that  altera- 
tion makes  the  description  false  in  a  material  respect, 
and  the  fact  that  a  trade  description  is  a  trade  mark,  or 
part  of  a  trade  mark,  shall  not  prevent  such  trade 
description  being  a  false  trade  description  within  the 
meaning  of  this  Act. 

The  expression  "goods"  means  anything  which  is 
the  subject  of  trade,  mannfactore,  or  merchandise. 

Corrie  Grant  for  the  appellant. — This  informa- 
tion was  under  sect.  2,  sub-sect.  2  of  the  Merchan- 
dise Marks  Act  1887,  and  I  submit  that  under 
that  sub- section  the  respondents  were  upon  the 
facts  as  proved  guilty  of  the  offence  oi  selling 
goods  to  which  a  false  trade  description   was 


applied.  It  is  not  disputed  that  the  cigarettes  in 
question  were  made  by  machine,  and  not  by  hand, 
and  the  magistrate  held  that  the  label  con- 
stitnted  a  **  trade  description  "  within  the  mean- 
ing of  the  Act ;  and  he  also  found  that  the  label 
was  untrue  in  point  of  fact  as  a  trade  descrip- 
tion, but  that  it  was  not  a  false  trade  description 
in  any  material  respect  as  regarded  the  cigarettes 
themselves.  It  is  wholly  immaterial  that  there 
was  no  intention  to  deceive  the  buyer,  and  the 
magisti'ate  was  wrong  in  holding  that  to  con- 
stitute a  false  trade  description  it  was  necessary 
that  the  trade  description  should  be  false  having 
reg[ard  to  the  special  qualities  of  the  cigarettes. 
It  IS  sufficient  if  the  label  have  a  description  upon 
it  which  is  untrue  in  point  of  fact  as  in  this 
case.    [He  was  stopped.] 

H,  Avory  for  the  respondents. — T^e  decision  of 
the  magistrate  was  right.  Two  questions  arise  in 
the  case,  audit  is  sufficient  for  the  respondents  if 
they  succeed  upon  either  point.  In  the  first 
place,  this  was  a  question  of  fact  and  the 
magistrate  has  dealt  with  it  as  a  Question  of  fact, 
and  has  found  that  the  respondents  were  not 
gmlty  of  any  offence  under  the  Act.  Sect.  3, 
sub-sect.  1  defines  what  a  "  trade  jdoscription  "  is, 
and  what  a  "  false  trade  discription  "  is,  and  the 
latter  is  defined  as  a  trade  description  which  is 
false  in  a  material  respect  as  regards  the  goods  to 
which  it  is  applied.  The  magistrate  has  to  decide 
as  a  question  of  fact,  whether  the  description  is 
false  m  a  material  respect  as  regards  the  TOods. 
He  has  done  so  in  this  case,  as  he  has  d<K:id^  that 
the  description  was  not  false  materially  having 
regard  to  the  quality  of  the  goods  sold  [Lord 
BxjssELL,  C.J. — The  finding  of  the  magistrate 
really  comes  to  this  that  if  a  person  were  to  sell 
American  hams  or  bacon  for  Yorkshire  hams  or 
Wiltshire  bacon,  he  could  defend  himself  by 
saying,  that  although  they  were  American  hams  or 
bacon,  they  were  as  tooq  as  or  better  than  York- 
shire hams  or  Wiltshire  bacon.]  In  evexycase 
the  magistrate  has  to  consider  the  evidence  on 
t>oth  sides  as  to  the  question  of  the  materiality, 
and  in  this  case  he  had  to  consider  whether  it  was 
material  that  the  goods  were  described  as  hand 
made  or  as  machine  made,  and  he  held  it  was  not 
material  so  far  as  regarded  the  goods.  The  en- 
dence  was,  and  it  was  accepted  by  the  magistrate 
that  the  machine-made  cigarettes  were  as  good  as 
the  hand-made  cigarettes.  Once  it  is  admitted 
that  the  magistrate  muat  inquire  into  the 
materiality  of  the  false  description,  then  it  follows 
that  in  every  case  he  must  decide  whether  the 
particular  description  is  false  in  a  material  pohit 
The  magistrate  has  done  so  in  this  case,  and  it  is 
a  question  of  fact  for  him.  The  second  ground  is 
that  the  respondents  have  established  their  defence 
upon  the  facts  which  the  magistrate  has  found, 
the  defence  that  they  have  acted  innocently 
within,  sub-sect.  2  (o).  It  is  found  in  the  case 
that  they  had  no  intention  to  deceive  the 
buyer,  or  induce  him  to  purchase  goods  whidi 
he  would  not  have  purchased  but  for  this 
label ;  and  the  question  whether  he  is  guilty  of  an 
offence  within  the  meaning  of  the  Act  depends 
upon  whether  he  shows  to  the  satisfaction  of  tbe 
magistrate  that  he  has  "  acted  innocently  "  within 
the  meaning  of  the  Act,  and  acting  innooenti/ 
can  only  mean  that  he  had  no  intoition  to  de- 
fraud, that  is,  as  i^e  Act  says,  as  r^^ards  the 
goods.    In  the  case  of  Starey  v.  ChUtMrth  Qa^ 
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vowder  Campcmy  (62  L.  T.  Bep.  73 ;  24  Q.  B. 
IMt.  90),  wmoh  wae  under  Bub-seot.  1  of  sect.  2, 
Lord  Coleridge,  G.J.  said  (24  Q.  B.  Diy.  at  p.  96) : 
''This  was  a  false  description,  used  in  onier  to 
saye  this  contract,  and  avoid  the  penalties,  &c.," 
and  Mathew,  J.  says  (at  p.  97)  :  "  The  words 
'  withont  intent  to  defrand '  ap^lv  to  cases  where  a 
person  nses  a  particular  mark  withont  any  intent  in 
80  doing  to  induce  a  buyer  to  accept  goods  which 
might  otherwise  be  rejected."  Both  learned 
judges  there  say  that  the  words  in  sub-sect.  1, 
"without  intent  to  defraud"  apply  where  there 
18  no  intention  to  induce  a  buyer  to  accept  goods 
which  otherwise  he  might  not  accept,  and  that 
was  so  in  this  case.  The  findings  of  fact  here 
ahow  that  they  acted  without  intent  to  make 
profit,  and  without  intent  to  defraud ;  and  a  person 
acts  "innocently"  if  he  proves  that  he  acted 
withont  intent  to  defraud.  Acting  innocently  is 
the  same  as  acting  without  intent  to  defraud; 
otherwise  a  person  would  be  liable  to  fine  and  im- 
prisonment if  he  acted  even  inadvertently.  Upon 
Doth  grounds  the  respondents  are  entitled  to 
sQcceed.    He  also  ref  er^  to 

Oridley  v.  Swinhome,  5  Times  L.  Bep.  71. 

Lord  BussBLii,  C.J. — This  case  comes  before 
the  court  on  a  case  very  carefully  stated  by  the 
learned  magistrate,  and  we  are  asked  to  express 
the  opinion  of  the  court  upon  the  question  whether 
upon  the  facte  stated  the  magistrate  ought  to 
have  convicted  the  respondents.  The  charge 
against  the  respondents  was  a  change  preferred 
under  sect.  2,  sub- sect.  2  of  the  Merchandise 
Marks  Act  1887,  and  that  sub-section  provides 
that  it  is  an  offence  against  the  Act  to  sell  any 
goods  to  which  a  false  trade  description  is  applied. 
That  is  the  offence  charged.  The  case  finds  that 
these  are  the  facts  nroved  before  the  magistrate. 
The  respondents  sold  to  the  appellant  for  the 
sum  of  two  pence  and  one  f  arthine  ten  cigarettes 
in  a  packet  to  which  a  printed  label  had  been 
affixed  bearing  the  words  "  Ten  cigarettes  guaran- 
teed hand-ms^e  by  experienced  workmen?'  The 
ordinary  price  for  ten  cigarettes  made  by  hand 
of  the  same  quality  of  tobacco  would  have  been 
twopence  and  three  farthings,  so  that  the  packet 
of  ten  would  have  cost  one  Imlf  penny  more  if  they 
had  been  actually  hand-made.  He  then  proceecb 
to  find  the  circumstances  of  the  sale,  and  he  savs 
that  the  appellant  bought  these  cisarettes  for  tne 
puipofle  of  ascertaining  whether  they  were  hand- 
made or  not,  and  with  a  view  to  legal  proceedmgs 
and  not  in  the  belief  that  they  were  hand-made, 
and  that  it  was  admitted  by  the  respondents  that 
they  were  not  hand-made.  The  magistrate  there- 
upon^ finds,  and  very  properly  finds,  that  the 
description  "guarant^d  nand-made  by  experienced 
workmen"  is  a  trade  description  within  tne  mean- 
ing of  the  Act,  and  that  it  was  falsely  applied  to 
these  goods,  and  he  proceeds  to  explain  how  the 
cigarettes  were  made,  and  he  says  they  were  made 
for  the  respondents  hj  a  newly  invented  machine 
called  Barron's  machme,  and  he  found  as  a  fact 
that  the  cigarettes  so  made  were  at  least  as  good 
as  those  made  by  hand.  He  further  finds  that 
there  was  no  intention  to  deceive  the  buyer  or  to 
induce  him  to  purchase  goods  which  he  would  not 
have  purchased  if  the  description  on  the  label 
had  been  omitted,  but  that  in  using  these  labels 
the  respondents  were  actuated  merely  by  a  spirit 
of  economy  that  prompted  them  to  use  the  remain- 
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in^  stock  of  these  labels  which  they  had  already 
paid  for.    He  therefore  finds  that  there  was  a 
false  trade  description  applied  by  the  respondents, 
but  he  finds  that  that  trade  description  was  not, 
under  the  circumstances  of  the  case,  a  false  trade 
description  in  any  material  respect  as  regarded  the 
goods  sold,  within  the  meaning  of  sect.  3,  sub- 
sect.  1  of  the  Act.    If  he  had  contented  himself 
with  merely  finding  as  a  fact  that  the  trade 
description,  though  false,  was  not  false  in  a 
material  respect,  it  probably  would  have  been 
the  duty  of  the  court  to  accept  that  as  a  question 
of  fact ;  but  what  he  has  done — and  quite  rightly 
done — ^is  this.    He  has  set  out  the  grounds  and 
reasons  by  which  he  arrived  at  the  conclusion  to 
which  he  nas  come,  and  he  has  done  so  by  what  I 
may  call  the  doctrine  of  equivalents ;  that  is  to 
say,  that  although  the  purchaser  did  not  get  what 
was  described  by  the  label,  namely,  hand-made 
cigarettes,  yet  he  got  cigarettes  (|uite  as  good  as 
if  they  had  been  made  as  so  described.    Can  that 
doctrine  of  equivalents  be  so  applied  here  P    To 
deal  with  that  question  it  seems  to  me  necessary 
to  refer  to  what  the  scheme  of  the  Act  is.    The 
general  scheme  of  sect.  2  of  the  Act  is  this :  It 
enumerates  several  things  which  are  an  offence 
against  the  Act,  and  then  points  out  how  the 
party  charged  may  meet  the  primd  fade  case 
against  him.     If  the  charge  is  under  sub-sect.  1 
of  sect.  2,  then  the  accused  may  meet  a  primd 
facie  case  against  him  hj^  satisfying  the  magistrate 
that  he  "  acted  without  intent  to  defraud.'   When 
the   charge  is  under    sub-sect.  2  of  the    same 
section,  i^en  there  are   two  ways  in  which  the 
chajrge  may  be  met.    If  the  application  is  made 
in  respect   of  goods  obtained  from  some  other 
person  with  a  label  upon  them,  then  he  may 
meet  that  charge  by  showing  that  he  has  taken 
all  reasonable  precautions  against  committing  an 
offence  against  the  Act»  and  that  on  demand  he 
gave  aU    the   information    in    his    power    with 
respect  to  the  persons  from  whom  ne  obtained 
such  goods.    That  obviously  applies  to  the  case 
where  the  accused  is  buying  goods  from  someone 
else  and  is  re-selling  them  to  another  person. 
Then,    secondly,    the   charge    under   that    sub- 
section may  be  met  if  the  accused  prove  "  that 
otherwise  he  had  acted  innocently,"  and  the  onus 
is  upon  him  to  establish  innocence  if  a  pri/md 
facie  case  is  made  out  against  him  under  the 
section.    Now  I  come  closer  to  the  question  of 
materiality  in  sect.  3.  and  in  this  connection  it 
is  necessary  to  point  out  that  the  Act  is  aimed  at 
the  protection  of  the  buyer,  not  merely  as  to  the 
number,  quantity,  or  weight  of  the  goods  sold^ 
but  also  as  to  the  place  or  country  in  which  the 
goods  were  made,  and  as  to  the  mode  of  manufac- 
turing the  goods,  so  that  goods  manufactured  in 
or  coming  from  a  foreign  country  should  not  be 
sold  as  home-made  goods.    Then  follow  the  words 
in  sect.  3  that  a  *'  false  trade  description  "  means 
a  trade  description  which  is  false  in  a  material 
respect  as  regards  the  goods  to  which  it  is  applied. 
Applying  that  to  the  facts  of  this  case,  if  that 
means  that  it  would  be  an  answer  to  this  charge 
to  say  that,  though  the  person  did  not  get  what 
was   described  on  the  label,  he   got  something 
quite  as  good,  then  I  do  not  see  why  a  person 
selling,  say,  an  American  ham  for  a  Yorkshire 
ham,  should    not   be  entitled  to  say  that  the 
American  ham  was  as  good  as,  or  better  than,  a 
I  Yorkshire  ham;  and  tne  same  answer  that  the 
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article  sold  was  as  good  as  that  asked  for,  might 
be  given  in  the  case  of  batter,  cheese,  or  any 
other  article  that  might  be  sold  under  a 
wrong  description.  I  cannot  see  that  that 
is  an  answer;  and,  moreover,  there  are  some 
people  who  think  rightly  or  wrongbr,  that 
the  hand-made  cigarettes  are  better  than  the 
machine-made  cisarettes.  These  considerations 
seem  to  me  to  show  that  it  wonld  be  impossible 
to  hold  that  the  ground  on  which  the  magistrate 
proceeded  was  a  right  ground.  He  was  wrong  in 
the  conclusion  he  arrived  at,  that,  because  the 
article  sold  was  as  good  as  that  described  on  the 
label,  no  offence  had  been  committed,  and  he 
cannot  be  supported  in  that  conclusion.  The 
buyer  is  entitled  to  know  what  he  is  buying, 
and  to  have  it  properly  described.  I  am  auitia 
satisfied,  therefore,  that  this  is  a  case  in  wnich 
the  falsity  of  the  label  was  a  falsity  in  a  material 
respMBct  as  regards  the  goods  sold  within  the 
section.  Another  point  was  taken  on  behalf  of 
the  respondents,  namely,  that  the  respondents, 
in  doing  what  they  did,  "  acted  innocently " 
within  uie  meaning  of  clause  (e)  of  sub-sect.  2. 
I  cannot  accept  that  view.  The^  do  this  thing  of 
affixing  a  false  trade  description  deliberately; 
the  magistrate  desciibes  why  it  was  done;  he 
says  it  was  done  to  save  the  expense  of  printing 
new  labels.  That  being  so,  it  seems  to  me  to 
be  impossible  in  those  circumstances  to  sa^  that 
the  respondents  "acted  innocently"  within  the 
meaning  of  this  section.  The  case,  therefore, 
must  go  back  to  the  magistrate,  with  our  opinion 
that,  upon  the  facts  of  this  case,  he  ought  to  have 
convicted  the  respondents,  but  that  it  \a  for  him 
to  exercise  his  own  discretion  as  to  what  the 
punishment  should  be. 

Hawkins,  J. — I  entirely  agree.  It  seems  to 
me  that  the  materiality  of  the  description  on  the 
label  cannot  depend  on  whether  or  not  the  par- 
ticular goods  sold  are  better  or  worse  than  the 
goods  as  described  on  the  label. 

Day,  J. — I  am  of  the  same  opinion. 

Wills,  J. — I  am  of  the  same  opinion.  The 
magistrate  has  found  here  that  the  description 
affected  the  price  some  20  per  cent.,  as  it  is  ibund 
that  there  was  that  difference  between  the  prices 
of  the  hand-made  and  the  machine-made  ciga- 
rettes, which  would  show  that  some  persons  at 
any  rate  thought  the  hand-made  better  than  the 
machine-made  cigarettes.  How  can  his  decision 
be  supported  that  that  was  an  immaterial  descrip- 
tion P  It  is  said  that  the  ai'ticle  sold  under  this 
misdescription  was  as  good  as  that  described  on 
the  label,  but  I  do  not  think  that  that  can 
possibly  be  an  answer  to  the  offence  charged  under 
thii  section. 

Wright,  J. — I  am  of  the  same  opinion. 

Appeal  allowed.    Case  remitted  to  magistrate 
to  convict. 

Solicitors  for  the  appellant,  Radford  and  Frank- 
land, 
Solicitors  for  the  respondents,  Lewis  and  Lewis, 


ThfMTsday,  May  12, 1898. 

(Before  Wright  and  Phillimorb,  JJ.) 

Thb  County  Council  of  Cumbebland  (apps.) 
V,  The  Commissioners  of  Inland  Bbvbhiti 
(reaps.),  (a) 

Bevenue^Agreement  between  the  county  eotawU 
and  whan  council — B^air  and  improvement  (d 
roads — Local  GovemnUni  Act  18w  (51  A  52 
Vict.  c.  41),  s,  \1^8tamp  Act  1891  (54  &  55  Vid, 
c,  39),  Bcheduie, 

On  the  2f^th  Nov.  1897  an  agreement  toot  made 
hehoeen  the  amfeUants  and  the  Urban  JHstriet 
Council  of  Fnzington,  whereby  the  payment  for 
the  year  ending  March  1898,  in  pursuance  of 
the  Local  Oovemmeni  Act  1888,  towards  the  cost 
of  maintenance,  and  re]^ir  and  reasonable  im- 
provement connected  vnth  the  n^intenanee  and 
repair  of  all  main  roads  wOhin  the  district  of 
the  urban  cowncil  was  fixed  <U  a  certain  sum. 

The  money  was  to  be  ^avd  in  four  instalments,  and 
there  was  a  proviso  thai  nothing,  except  as 
expressly  declared,  should  alter  the  rights  amd 
liabilities  of  the  parties  thereto, 

KM,  that  this  was  not  an  agreement  made 
pursuant  to  the  Highway  Acts  for  ur  relating  io 
the  making,  maintaining,  and  repairing  of  high- 
ways,  which  would  only  require  a  6c2.  ^mp,  mU 
that  it  was  made  under  the  Local  Government 
Act,  and  came  under  the  heading  *'  deed  of  any 
kind  whatsoever  not  described  in  the  schedule  *' 
of  the  Stamp  Act,  and  so  required  a  10s.  stamp 

Casb  stated 

On  the  2nd  Deo.  1897  an  instrument  was  pre- 
sented on  behalf  of  the  County  Council  of  the 
county  of  Cumberland  (hereinafter  called  the  i^ 
pellants)  by  Messrs.  UUithome,  Currey,  and 
Currey,  their  solicitors,  to  the  Commissioners  of 
Inland  Revenue,  for  the  opinion  of  the  commis- 
sioners as  to  the  stamp  duty  with  which  the 
instrument  was  chargeable. 

The  instrument  was  in  the  following  terms  -. 

Articles  of  agrreement  made  and  entered  into  the 
twenty-aizth  day  of  November  1897  between  the  Coimty 
Conndl  of  the  oonnty  of  Gnmberland  (hereinafter  called 
tiie  Connty  Cooncil)  of  i^e  one  part  and  the  Urban 
Diatriot  Gonnoil  of  the  nrban  dlRtriot  of  Frizmgton 
(hereinafter  called  the  Urban  Gonncil)  of  i^e  other  part, 
by  virtue  of  the  proTiaiona  contained  in  the  11th  section 
of  the  Local  Government  Act  1888,  and  in  pnrsnanoe  of 
certain  rules  adopted  by  the  county  council  on  tiie 
5th  May  1897.  It  is  mutoally  agreed  between  the 
county  councU  and  the  urban  council  aa  f oUowa : 

1.  The  annual  payment  to  be  made  by  the  comity 
councU  to  the  urban  council,  in  respect  of  the  fssr 
ending  the  Slat  day  of  March  1898,  in  pursuance  of  sab- 
sects.  2  and  8  of  sect.  11  of  the  Local  Government  Act 
1888  towards  the  coats  of  maintenance  and  repair,  and 
reasonable  improvement,  connected  with  the  maintenance 
and  repair  of  all  main  roada  (within  the  meaning  of  the 
Highways  and  Locomotives  Amendment  Act  1878) 
STJating  at  the  commencement  of  these  presents,  inoln- 
sive  of  roads,  if  any,  over  county  bridges  within  tiie 
urban  district,  ahall  be  the  sum  of  j6814. 

2.  The  said  sum  ahall  be  paid  by  the  county  coandl 
in  four  equal  instalments  as  f oUows :  The  first  instal- 
ment as  soon  as  practicable  after  the  oompletion  of  these 
presents;  the  second  instalment  on  or  about  the 
29th  Sept.  1897 ;  the  third  instabnent  on  or  about  the 
24th  Bee.  1897 ;  the  fourth  instalment  on  or  about  tiie 
25th  March  1898.  Provided  that  the  seoond  and  fourth 
instalments  shall  not  be  paid  until  the  county  anrT^yor 

(•)  Beported  by  W.  db  B.  HsassaT,  Baq.,  BMrrialer^fc-Law. 
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hM  oertified  that  the  roads  are  and  have  been  kept  in  a 
proper  state  of  repair  during  the  prerions  six  months,  or 
{hat  the  improyement  of  or  other  dealing  with  the  main 
roads,  as  the  case  may  be,  has  been  properly  executed. 

3.  Except  as  herein  expressly  provided  and  declared 
nothing  herein  contained  shall  shall  take  away,  lessen, 
prqudioe,  or  alter  any  of  the  powers,  rights,  privileges, 
snthorities,  or  liabilities  of  tbe  county  council  or  of  the 
vrban  ooundl  under  the  Local  Gkyvemment  Act  1888.  or 
mider  any  Act  of  Parliament  or  otherwise  howsoever. 

In  witness  whereof  the  county  council  and  the  urban 
district  council  have  caused  their  respective  common 
Mais  to  be  hereunto  affixed  the  day  and  year  first  above 
written. 

The  common  seal  of  the  county  council  was  hereunto 
sffixed  in  the  presence  of  Williah  Cabsick  and 
Edwabd  J.  BuBOBSs,  two  town  councillors. — C.  B. 
HoDOBOK,  clerk  of  the  county  council. 

The  common  seal  of  the  urban  district  was  hereunto 
siBxed  in  the  presence  of 

The  agreement  was  entered  into  under  and 
with  reference  to  sect.  11,  sub-sect.  3,  of  the 
Local  Government  Act  1888  (51  &  52  Yict.  c.  41) 
for  the  purpose  of  determining  by  agreement  the 
amount  of  annual  payment  to  be  made  there- 
mider  by  the  appeUante  to  the  urban  council  in 
the  agreement  mentioned.  The  urban  council 
had  under  the  power  conferred  by  sub-sect.  2  of 
the  same  section  claimed  to  retain  the  powers 
and  duties  of  maintaining  and  repairing  the 
main  roads  in  the  agreement  mentioned. 

The  appellants  claimed  that  the  instrument 
eame  within  the  following  heading  in  the  first 
schedule  to  the  Stamp  Act  1891,  viz. :  '*  Agree- 
ment or  contract  made  or  entered  into  pursuant 
to  the  Highway  Acts  for  or  relating  to  the 
making,  mamtaining,  or  repairing  of  highways . — 
6(1.,"  inasmuch  as  by  sect.  3  of  the  Local  Gk>vem- 
ment  Act  1888,  there  was  transferred  to  the 
county  council  (the  appellants)  "  all  business  done 
by  the  quarter  sessions  or  any  committee  appointed 
by  the  quarter  sessions  in  respect  of  the  follow- 
ing matters,  viz.,  bridges  and  roads  repairable 
with  bridges,  and  any  powers  vested  by  the  High- 
ways and  Locomotives  (Amendment)  Act  1878, 
in  the  county  of  authority,"  and  the  appellants 
contend  that  by  sect.  13  of  the  Act  of  1878 
distompiked  roads  became  ''main  roads,"  and 
one-half  of  the  expenses  incurred  in  the  mainte- 
nance of  such  roads  was  to  be  paid  by  the  county 
authority,  and  that  by  sect.  11,  sub-sect.  1  of  the 
Local  Government  Act  1888,  every  main  road  is  to 
be  wholly  maintained  and  repaired  by  the  council 
of  the  county  in  which  it  is  situate,  and  such 
council  for  that  purpose  shall  have  the  same 
powers  and  be  subject  io  the  same  duties  as  a 
highway  board,  and  they  claim  that  the  agree- 
ment, the  subject  of  this  case,  is  made  by  the 
appellants  pursuant  to  the  powers  vested  in  them 
by  a  Highway  Act,  viz.,  the  Highways  and 
I^>oomotiye8  (Amendment)  Act  1878,  and  is 
therefore  chargeable  with  the  duty  of  6d,  only. 

The  commissioners  bein^  of  opinion  that  the 
instrument  did  not  come  within  uie  heading,  but 
that  it  came  under  the  heading  in  the  same  sche- 
dule "  Deed  of  any  kind  whatever  not  described 
in  this  schedule,"  assessed  the  instrument  as  being 
liable  to  the  duty  of  ten  shillings.  The  instru- 
ment has  since  been  stamped  in  conformity  with 
the  assessment. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  Whether  the  instrument  is  chargeable  with 
the  duty  of  ten  shillings  in  accordance  with  the 


assessment  of   the  commissioners.      (2)  If   not 
with  what  duty  the  instrument  is  chargeable. 

By  the  Local  Government  Act  1888  (51  &  52 
Vict.  c.  41),  s.  11  : 

(1.)  Every  road  in  a  county  which  is  for  the  time 
being  a  main  road  within  the  meaning  of  the  Highways 
and  Locomotivea  (Amendment)  Act  1878,  inclusive  of 
every  bridge  carrying  such  road  if  repairable  by  the 
highway  authority,  shall  after  the  appointed  day  be 
wholly  maintained  and  repaired  by  the  coancil  of  the 
county  in  which  the  road  is  situate,  and  such  council, 
for  the  purpose  of  the  maintenance,  repair,  improvement, 
and  enlargement  of  and  other  dealing  with  such  road, 
shall  have  the  same  powers  and  be  subject  to  the  same 
duties  as  a  highway  board,  and  may  further  exercise 
any  powers  vested  in  the  council  for  the  purpose  of  the 
maiutenance  and  repair  of  bridges,  and  the  enactments 
relating  to  highways  and  bridges  shall  apply  accordingly, 
and  the  county  oouncU  shall  have  the  same  i)ower  as  a 
highway  board  for  preventing  and  moving  obstructions, 
and  for  asserting  the  right  of  the  public  to  the  use  and 
enjoyment  of  the  roadside  wastes ;  and  the  execution 
of  this  section  shall  be  a  general  county  purpose,  and 
the  costs  thereof  shall  be  charged  to  the  geneial  county 
account. 

(2.)  Provided  that  the  urban  authority  may  within 
twelve  days  after  the  appointed  day,  or  in  case  of  a  road 
in  the  district  of  such  authority  becoming  a  main  road 
at  any  subsequent  date  then  within  twelve  months  after 
that  date,  claim  to  retain  the  powers  and  duties  of 
maintaining  and  repairing  a  main  road  within  the 
district  of  such  auihority,  and  thereupon  they  shall  be 
entitled  to  retain  the  same,  and  for  the  purpose  of  the 
maintenance,  repair,  improvement,  and  enlargement  of,' 
and  other  dealing  with  such  road,  shall  have  the  same 
powers  and  be  subject  to  the  same  duties  as  if  such 
road  were  an  ordinary  road  vested  in  them,  and  the 
council  shall  make  to  such  authority  an  annual  payment 
towards  the  costs  of  the  maintenance  and  repair,  and 
reasonable  improvement  connected  with  the  maintenance 
and  repair  of  such  road. 

(3.)  The  amount  of  such  payment  shall  be  such  annual 
sum  as  may  from  time  to  lime  be  agreed  on,  or  in  the 
absence  of  agreement  may  be  determined  by  arbitration 
of  the  Local  Government  Board. 

WiUiam  BtLssell  for  the  appellants. 
The    Solicitor-General    (Sir  R.   Pinlay,   Q.O.) 
and  DancJcwerts  for  the  respondent. 

Wright,  J. — ^I  think  that  this  agreement  is 
not  within  the  words  of  the  schedule  of  the  Stamp 
Act  1891,  *'  Agreement  or  contract  made  or 
entered  upon  pursuant  to  the  Highway  Acts  for 
or  relating  to  the  making,  maintaining  or  repair- 
ing of  highways."  First  of  all,  I  thmk  it  is  not 
made  or  entered  into  pursuant  to  the  Highway 
Acts,  but  in  pursuance  of  the  Local  Government 
Act  of  1888 ;  and,  secondly,  I  think  it  is  not  an 
agreement  for  or  relating  to  the  making,  repair- 
ing, or  maintaining  highways,  because  it  includes 
other  things  which  were  introduced  after.  That 
was  decided  in  The  Leeh  Improvement  Commie- 
Burners  v.  The  Justices  of  Staffordshire  (20  Q.  B. 
Div.  794;  57  L.  J.  102,  M.  0.). 

Phillimorb,  J. — I  am  of  the  same  opinion. 
I  would  only  add,  I  do  not  think  this  is  m  any 
sense  an  agreement  for  the  making,  maintaining, 
or  repairing  the  highways.  I  znink  it  is  an 
agreement  how  an  amount  of  payment,  which 
is  to  be  made  to  an  urban  authority  under  sect. 
U  of  the  Local  Government  Act  1888,  should  be 
ascertained  or  assessed.  Therefore  it  does  not 
seem  to  me,  for  that  and  other  reasons,  to  come 
under  this  schedule.  ^^^^^  di»mi»»ed. 
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Solicitors  for  the  appellants,  UUithome,  Currey, 
and  Currey, 

Solicitor  for  the  respondents,  The  Solicitor  of 
Inland  Beventie, 


Tuesday,  May  17, 1898. 

(Before  Eidlbt  and  Ghankbll,  JJ.) 

Bbnfibld  (app.)  v,  Simms  (resp.).  (a) 

Summary  conviction — Principal  and  a^xeeeory — 
"  Cause  "  act  of  crueUy — Knowingly  advise  and 
eoumseJr^CrueUy  to  Animals  Act  1849  (12  A  13 
Vict,  c.  92),  s,  2 — Sv/nvmary  Jurisdiction  Act 
1848  (11  &  12  Vict.  c.  43),  s.  5. 

The  effect  of  sect,  5  of  the  Summitry  Jurisdiction 
Act  1848  is  to  enable  the  prosecution  to  proceed 
against  a  person  who  aids,  abets,  counsels,  or 
procures  the  commission  of  an  offence  punish' 
able  on  summary  conviction  as  if  he  himself  had 
committed  the  offence. 

The  owner  of  a  horse  which  was  lams  consulted  a 
veterinary  surgeon  as  to  whether  the  horse  wcu 
in  a  fit  condition  to  work.  The  veterinary 
surgeon  advised  that  it  w<m,  and  that  the  work 
would  not  cause  it  additional  suffering.  The 
owner  vjorked  the  horse.  The  veterinary  surgeon 
was  swmmoned,  under  sect,  2  of  the  Cruelty  to 
Animals  Act  1849,  for  crueUy  UUtreatinQ  the 
horse  "  by  causing  it  to  be  worked  while  in  an 
unfit  state,*'  The  magistrate  found  that  the 
defendant  knew,  when  he  advised  the  working  of 
the  horse,  that  to  work  it  in  its  then  state  would 
be  an  act  of  cruelty,  and,  if  the  defendant  had 
been  proceeded  against  for  counselling  the  act  of 
crueUy,  the  mamstraie  would  have  convicted  him, 
but,  as  he  did  not  "  cause  **  the  act  of  crueUy, 
the  sumTnons  was  dismissed.     On  appeal : 

Held,  that  the  learned  m,agistrate  shotUd  have  con- 
victed, since,  by  sect,  5  o/  the  Summary  JurisdiC' 
tion  Act  1S4S,  anyone  who  counsels  the  commis^ 
sion  of  an  offence  punishable  summarily  may  be 
proceeded  against  as  a  principal. 

Case  stated  by  the  stipendiary  magistrate  of 
Cardiff. 

An  information  was  filed  against  the  respon- 
dent, charging  him  with  cruelly  ill-treating  a  horse, 
by  causing  it  to  be  worked  while  in  an  unfit  state, 
on  the  133i  Dec.  1897. 

At  the  hearing,  it  was  proved  that  the  respon- 
dent, who  was  a  veterinary  surgeon,  had  been 
consulted  by  the  owner  of  the  horse  in  question 
as  to  whether  it  was  in  a  condition  to  be  worked. 
The  respondent  advised  that  it  was  in  a  condition 
to  be  worked,  that  the  disease  from  which  it 
suffered  would  be  benefited  by  working,  and  that 
the  working  would  cause  it  no  additional  pain. 
The  owner  acted  on  this  advice,  and,  as  a  fact, 
the  result  was  an  act  of  cruelty  to  the  horse. 

The  learned  magistrate  found  on  the  evidence 
that  the  respondent  knew  at  the  time  of  giving 
his  advice  that  working  the  horse  would  have 
this  result,  and  he  said  that,  had  the  respondent 
been  summoned  for  counselling  and  advising  an 
act  of  cruelty  under  sect.  5  of  the  Summary 
Jurisdiction  Act  1848  (11  &  12  Vict.  c.  43),  he 
<  would  have  convicted  him;  but  as  the  charge 
was  one  of  "causing"  the  act  of  cruelty,  and 
as  the  respondent  had   no  power  to  order  the 

(«)  Reported  by  J.  Ahdbiw  Strahas,  Baq.,  BMristeir-«t-l4iw. 


horse  to  be  worked,  and  did  not  as  a  fact  woik 
it,  he  must  dismifw  the  summons. 
At  the  prosecutor's  desire  he  stated  a  case. 

Cruelty  to  Animals  Act  1849  (12  &  13  Tict. 

0.92): 

Seot  2.  If  any  person  shall  from  and  after  the  paini; 
of  this  Act  omelly  beat,  ill-treat,  over-dzive,  abue,  or 
torture,  or  oanae  or  proonre  to  be  oraelly  beaten,  fll- 
treated,  over-driven,  abused,  or  tortored,  any  aohul* 
every  snch  offender  ahall  for  every  snoh  offence  fodai 
and  pay  a  penalty  not  exceeding  51, 

Summary  Jurisdiction  Act  1848  (11  &  12  Tict. 
c.43): 

Seot.  5.  Every  person  who  shall  aid,  abet,  comuNl,  or 
proonre  the  commission  of  any  offence  which  is  or  here- 
after shall  be  punishable  on  anmmary  conviction,  shall 
f>e  liable  to  be  proceeded  against  and  convicted  of  tie 
same,  either  together  with  the  principal  offender,  or 
before  or  after  his  conviction,  and  shall  be  liable  on  eon- 
viotion  to  the  same  forfeiture  and  punishment  as  sueh 
principal  offender  is  or  shall  be  by  law  liable,  and  maj 
be  proceeded  against  and  convicted  either  in  tbo 
Qoanty,  riding,  division,  liberty,  city,  borongh,  or  place 
where  sach  principal  offender  may  be  convicted,  or  in 
that  in  which  such  offence  of  aiding  or  abetting, 
counselling  or  procuring  may  have  been  committed. 

Colam  for  the  appellant. — The  learned  magis- 
trate was  prepared  to  convict  if  the  responcteoi 
had  been  indicted  as  an  accessory.  But  I  con- 
tend that  the  effect  of  sect.  5  of  the  Summary 
Jurisdiction  Act  1848  is  to  enable  the  prosecution 
to  treat  an  accessory  as  a  principal.  Strange  to 
say  there  are  very  few  authorities  upon  the 
meaning  of  sect  5.  The  only  one  bearing  upon 
this  point  which  I  can  find  is 

Wilson  V.  8tuaH,  8  B.  &  S.  918. 

Sect.  5  says  that  a  person  who  ''counsels  or 
procures  the  commission  of  any  offence  which  is 
or  hereafter  shall  be  punishable  on  summary  con- 
viction shall  be  liable  to  be  proceeded  agsinst 
and  convicted  of  the  same  eitner  together  with 
the  principal  offender  or  before  or  after  his  con- 
viction." Surely  this  means  that  he  is  to  be 
charged  and  convicted  of  the  same  offence  as  the 
principal.  [Ghannell,  J. — That  is  not  dear. 
It  depends  on  what  is  meant  by  "  convicted  of 
the  same  "  Prima  facie  that  would  seem  to  mean 
convicted  of  counselling  or  procuring  the  com- 
mission of  the  offence.]  My  contention  is,  that 
it  means  the  same  offence  as  that  of  which  the 
principal  is  convicted,  and  that  the  object  of  the 
section  is  to  apply  to  offences  punishable  on  sum* 
maiy  conviction  the  rule  applicable  to  mis- 
demeanours generally,  namely,  that  all  persons 
who  are  guilty  either  of  doing  the  act,  or  of 
causing  or  procuring  it  to  be  done,  are  principals. 

There  was  no  appearance  for  the  respondeat. 

Eidlbt,  J. — ^I  should  have  been  glad  if  there 
had  been  counsel  on  the  other  side  to  argue  this 
matter,  as  it  might  have  assisted  as  in  forming 
our  conclusion;  but  that  not  being  so  we  are 
obliged  to  act  in  the  matter  as  it  stands  at  this 
moment.  The  magistrate  has  found  that  the 
respondent  knowingly  counselled  the  owner  to 
cause  the  act  of  cruelty  to  be  perpetrated;  but 
that  he  has  not  caused  it  to  be  perpetrated  in  the 
sense  in  which  the  word  is  used  in  the  Cruelty  to 
Animals  Act,  for  this  reason :  "  That  though  the 
advice  of  the  respondent  in  some  degree  influenced 
the  owner  to  cause  the  animal  to  be  worked,  such 
advice  was  the  remote  cause  of  the  cmelty  ii^ 
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some  d^pree  and  not  the  proximate  cause  of  the 
enieltj  in  any    degree,  and  therefore    not  the 
cause  of  the  cruelty  within  the  meanini;  of  the 
statute."     I  think  it  is  correct  probably  to  say 
that  the  word  "  cause "  used  in  the  Cruelty  to 
Aniinals  Act,  sect.  2  is  used  in  a  stricter  sense 
than  the  words  "procure"  or  "counsel  "  used  in 
the  5th  section  of  Jeryis's  Act,  and  that  you  are 
entitled  to  say  is  it  the  fact  that  this  person  has 
been  the  immediate  cause  of  the  offence  being 
committed  P    There  is  no  evidence  in  this  case 
on  which  he  ought  to  have  found  that  in  that 
sense   the   respondent  was   the   cause   of   this 
act  of  cruelty.     It  might  have  been  otherwise. 
It  might    very    well    oe    that    tiie   yeterinary 
surgeon  might  in  certain  cases,  and  on  certain 
factOy  be  found  to  have  actually  caused  the  act 
of  cruelty  to  the  animal  in   question,  although 
not  the  owner  of  it,  and  although  not  in  a  posi- 
tion to  order  the  owner  to  do  anything.     I  can 
imderstand  such  a  state  of  circumstances ;   but 
it  does  not  appear  that  it  was  so  in  this  instance. 
The^  magistrate,  however,  having  come  to  that 
finding,  proceeds  to  say  that  as  the  respondent 
was  chisiTged  with  the  offence  committed  by  the 
owner,  and  was  not  charged  with  the  offence  dis- 
closed by  the  facts,  he  must  be  discharged.    The 
3ne8tion  now  arises  whether  under   sect.    5    of 
ervis's  Act  it  was  not  competent  for  the  magis- 
trate to  proceed  upon  this  information,  and  upon 
the  facts   he  has  found,  and  to  say  that  the 
respondent  must  be  convicted,  the  point  being 
as  1  suppose,  that  in  his  opinion  it  is  necessary  in 
such  cases  as  the  present  that  the  information 
should    state    not    the    principal   offence,    but 
the  aiding,  abetting,  counselling,  or  procuring 
the  commission  of  tiie  offence  in  order  to  enable 
proceedings  to  be  properly  conducted  to  a  con- 
viction.   But  I  must  say  I  think  sect.  5  may  very 
propca*ly  be  read  as  meaning  that  the  persons  who 
Knowingly  counsel  such  offences  to  be  committed 
are  to  be  proceeded  against  and  convicted  for  the 
same,  either  together  with  the  principal  offender, 
or  before  or  sSter  his  conviction,  and  may  be 
treated  throughout  as  the  principal  offender.    It 
IB  true  in  the  analogous  section  in  the  Act  of  1861 
which  deals  with  accessories  and  abettors,  the 
words  used  are  that  the  accessoiy  may  be  indicted, 
tried,  convicted,  and  punished  m  all  resx>ect8  as 
if  he  were  a  pxincipal  felon,  whereas  the  words 
here  are  "  liable  to  oe  proceeded  against,"  and  I 
suppose  to  make  it  precisely  analogous  the  words 
shonld  have  been  "informed  against,"  so  as  to 
bring  in  the  form  of  the  information  as  being,  by 
the  enactment,  to  be  precisely  the  same  in  the 
two  cases.    But  I  do  not  think  that  that  distinc- 
tion is  sufficiently  marked  to  compel  us  to  say 
that  the  5th  section  of  Jervis's  Act  must  be  read 
as  meaning  that  you  must  treat  him  in  the  pre- 
liminary proceedings,  which  is  the  argument  the 
magistrates  held  good,  as  matter  of  form,  as  a 
Gonnsellor  and  abettor,  and  afterwards  to  turn 
round  and  say,  "I  convict  you  as  a  principal, 
although  you  are  proceeded  against  in  form  as  a 
connscdlor  and  abettor."    That  is  the  effect  of  what 
must  be  argued  on  the  other  side,  that  in  the 
information  the  offender  must  be  treated  as  coun- 
selling and  abetting  the  offence,  and  afterwards 
be  convicted   as   though    he  were   a   principal 
offender.    If  the  words  were  clear  and  certain  one 
would  be  obliged  to  say  that  was  their  meaning, 
hut  I  do  not  find  that  that  was  so.    The  wor& 


are  "  to  be  proceeded  against,"  and,  prima  fade^ 
I  would  be  inclined  to  think  that  a  preliminary 
proceeding  such  as  the  information  might  m 
mduded  in  the  word  "  proceedings,"  although  not 
named,  in  the  same  way  as  the  indictment  is 
named  in  sect.  1  of  the  Accessories  and  Abettors 
Act  of  1861.  Therefore  it  appears  to  me  that  the 
magistrate  on  this  finding  might  have  convicted 
the  respondent,  he  having  knowingly  counselled 
the  owner  to  cause  the  act  of  cruelty,  and  found 
he  was  guilty  under  the  5th  section  of  Jervis'  Act 
of  the  same  6ffence  as  if  he  had  been  a  principal 
offender.  In  my  opinion  the  case  should  go  back 
with  the  intimation  of  that  opinion  to  the  magis- 
trate directing  him  to  convict. 

Channbll,  J. — I  am  entirely  of  the  same 
opinion.  I  think  that  the  only  difficulty  in  the 
case  having  regard  to  the  very  special  finding  of 
the  magistrate,  is  the  construction  of  this  5th 
section  of  Jervis's  Act,  and  it  certainly  does 
seem  odd  that  as  it  has  been  passed  for  fifty 
years  there  is  no  more  authority  on  it  than  has 
been  brought  to  our  attention,  or  than  we  have 
been  able  to  find  in  our  search  during  the  argu- 
ments. I  agree  that  is  unfortunate  to  a  certain 
extcmt,  although  of  course  we  do  not  suggest  that 
Mr.  Golam  would  not  have  brought  any  autho- 
rities before  us  that  he  knew  of,  that  we  have  nol 
got  a  counsel  on  the  other  side  to  ascertain 
whether  there  has  been  any  authority  on  this  sub- 
ject during  fifty  years.  Assuming  that  there  has 
not,  it  seems  to  me  that  the  true  construction  of 
this  5th  sect,  is  to  make  anybody  who  aids  and 
abets  liable  to  be  proceeded  against  in  every 
respect  as  if  he  were  a  principal  offender.  It 
seems  to  me  that  if  in  this  case  the  driver  and 
the  veterinary  surgeon  had  been  together  charged 
with  committing  this  offence  they  might  have 
been  convicted,  and  the  present  respond^t  would 
not  have  been  able  to  get  off  by  saying,  "  I  did 
not  do  the  thing  itself,  and  I  only  aided  and 
abetted  it,"  and  that  he  would  be  liable  to  <be 
convicted.  I  think  that  must  be  so.  If  that  is 
the  case  it  seems  to  follow  that  there  ought  to 
have  been  a  conviction.  It  is  the  magistrate's 
own  view  that  there  ou^ht  to  be.  One  ought  to 
point  out  that  the  decision  proceeds  on  the  very 
special  finrlmg  in  this  case  that  there  is  no  ground 
if^atever  for  supposing  that  a  veterinary  surgeon 
who  gives  a  wrong  opinion  and  commits  an  error 
in  judgment  was  uable  to  be  convicted  of  cruelty 
if  the  effect  of  his  opinion  being  followed  was 
that  the  act  of  cruelty  did  in  fact  result. 

Com  remitted  to  convict. 

Solicitor  for  the  appellant,  Sydney  FolhiU, 


May  17  and  24, 1898. 

(Before  Wills  and  Kbnnbdy,  JJ.) 

Beg.  V,  Fry  and  others  (Justices)  and 
Stoker  ;  ^^ar^  Masters,  (a) 

Justices — Practice — Different  offences  charged — 
Hearing  of  all  informations  befi>re  decision  of  first 
— Conviction  on  first  information — Legality  of 
conviction. 

Three  informations  were  preferred  at  petty  sessions 
against  a  beerhouse-keeper  for  breaches  of  the 

(a)  Reportea  by  W.  W.  Obi,  Esq.,  barrUter-At-Lftw. 
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Lieensina  Acts,  At  the  conclueian  of  the  first 
case  the  justicee  postponed  their  decision  thereon 
and  proceeded  to  hear  the  other  informations 
tohicn  related  to  different  charges  committed  on 
a  different  day,  and  they  dismissed  the  second 
and  third  informations;  they  then  announc'd 
that  they  had  decided  to  convict  on  the  first 
charge,  and  they  convicted  accordingly  on  the 
first  information.  The  justices  stated  that  they 
were  unanim>ous  in  favour  of  convicting  at  the 
close  of  the  first  case,  hut  tnat  they  adjourned 
their  decision  and  the  consideration  of  the 
amount  of  the  penalty  until  after  the  other 
charges  were  disposed  of  and  that  in  adjudi- 
cating on  each  case  they  applied  to  that  case  the 
evidence  that  was  given  in  reference  to  it,  and  no 
other. 

Held,  that  the  postponement  by  the  justices  of  their 
decision  in  the  first  case  until  they  had  disposed 
of  the  other  cases  did  not,  unaer  the  drcum- 
stances,  render  the  conviction  in  the  first  case 
had  in  law. 

Bulb  for  a  certiorari  to  remoTe  into  the  High 
Court  and  quash  an  order  or  oonyiction  made  on 
the  11th  March  1898,  whereby  one  John  Masters 
was  conyicted  of  unlawfully  permitting  dranken- 
ness  to  take  place  on  his  licensed  premises.  The 
rule  was  ootained  at  the  instance  of  John 
Masters. 

Th6  facts,  as  appearing  in  the  affidavits,  were 
as  follows : 

At  a  petty  sessions  held  on  the  11th  March 
1898  at  Long  Ashton,  in  the  county  of  Somerset, 
the  justices  present  being  the  Bight  Honourable 
Sir  JSdward  Fry,  H.  Cary  Batten,  and  Frederick 
Weatherly,  three  informations  were  preferred  by 
William  Stoker,  superintendent  in  the  Somer- 
setshire constabulary,  against  John  Masters, 
beerhouse-keeper  in  the  parish  of  Easton-in- 
Gordano. 

The  first  information  charged  that  the  said 
John  Masters,  on  the  7th  Feb.  1898,  then  being  a 
person  duly  licensed  to  sell  intoxicating  liquors 
to  be  consumed  on  the  premises,  did  unlawfully 
permit  drunkenness  to  taKe  place  on  his  premises, 
namely,  at  the  "Queen's  Head"  beerhouse  at 
Pill  in  the  said  parish,  contrary  to  the  provisions 
of  sect.  13  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94). 

There  was  also  at  the  same  time  and  place  a 
second  information  against  him  charging  that  on 
the  8th  Feb.  1898  he  did  unlawfully  seU  certain 
intoxicating  liquor  to  a  certain  person  or  persons 
at  his  liceused  premises  aforesaid  during  the  time 
at  which  such  premises  are  dii'ected  to  oe  closed, 
namely,  at  a  quarter  past  eleven  o'clock  at 
night,  contrary  to  the  form  and  provisions  of 
sect.  9  of  the  Licensing  Act  1874  (37  &  38  Yiig;. 
0.49). 

The  third  information  charged  that,  on  the  said 
8th  Feb.  1898,  he  did  unlawfully,  during  the  time 
at  which  such  premises  are  directed  to  be  closed, 
open  and  keep  open  such  premises  for  the  sale  of 
intoxicating  liquors  during  prohibited  hours, 
namely,  at  a  quarter  past  eleven  o'clock  at  night, 
contnu*y  to  the  provisions  of  sect.  9  of  the  Licens- 
ing Act  1874. 

The  defendant  was  first  charged  on  the  first 
information. 

A  solicitor  appeared  for  him,  and  he  pleaded 
not  guilty. 


The  evidence  for  the  informant  was  then  given, 
and  the  solicitor  for  the  defendant  then  addressed 
the  court,  and,  while  doing  so,  asked  the  court  to 
hear  the  three  cases  together. 

According  to  the  affidavit  of  the  snperintendent 
(the  informant),  the  chairman  of  the  court  (Sir 
Edward  Fry)  said : 

Superintendent,  it  has  been  suggested  to  ns  tlist  we 
shonld  hear  the  evidence  for  the  infomuuit  in  the  otter 
oases  before  we  proceed  farther  with  the  case  on  which 
we  are  now  engaged. 

The  superintendent  objected,  on  the  gronnd 
that  the  offences  were  under  two  separate  s^stiona, 
and  that  th^  were  on  different  days. 

The  chairman  then  said  to  the  solicitor  for  the 
defendant  that  they  must  proceed  with  the  first 
case,  and  the  justices  accordingly  (as  they  stated 
in  their  affidavit)  decided  to  troat  the  cases  sepa- 
rately. 

The  solicitor  for  the  defendant  then  went  on 
with  his  address,  and  afterwards  called  his 
witnesses,  and  the  first  case  was  concluded. 

The  justices  consulted  together,  and  the  chair- 
man,  addressing  the  defendant's  solicitor,  said: 

We  will  leave  this  matter  now,  and  give  oar  deddon 
after  hearing  tiie  other  cases. 

The  second  information  was  then  proceeded 
with. 

Evidence  was  given  for  the  informant,  and  on 
its  conclusion  the  defendant's  solicitor  asked  if 
there  was  any  case  to  meet. 

The  justices  consulted,  and,  without  heaiing 
evidence  for  the  defence,  dismissed  the  case  with 
costs. 

The  third  information  was  then  taken,  when^ 

nformant  told  the  justices  that  he  had  no  farther 

evidence  to  offer  than  that  which  had  been  nven 

in  the  second  case,  and  the  justioes  consulted  and 

dismissed  the  third  information. 

The  justices  then,  having  consulted  together, 
said  that  their  decision  in  uie  first  case  was  that 
the  defendant  was  fined  52.  and  costs,  and  that 
the  conviction  was  to  be  recorded  on  his  lioenoe. 

The  justices  in  their  affidavit  stated  that,  when 
the  superintendent  objected  to  the  three  cases 
being  heard  together,  they  decided  to  treat  the 
cases  separately,  and  they  said : 

Speaking  to  the  best  of  our  recoUeotion  of  what  took 
place  we  say  that  we  were  nnanimoas  in  favour  of  ood- 
victing,  but  we  adjoamed  our  decision  and  the  ood- 
sideration  of  what  penalty  shonld  be  inflicted,  till  after 
the  other  informations  were  proceeded  with.  TIm 
seoond  case  was  then  proceeded  with.  The  offenos 
charged  was  a  totally  distinct  one,  the  date  of  its 
alleged  commiflsion  being  different,  and  the  evidence  in 
support  thereof  was  different  from  that  offered  in  the 
first  case,  and  after  hearing  the  evidence  we  dismiaed 
this  information.  The  superintendent  then  informed  ni 
that  the  evidence  he  proposed  to  tender  in  the  third 
case  was  tiie  same  as  that  already  given  in  the  leooind 
case,  and  that  he  could  not  expect  to  snooeed  in  the 
third  case,  and  we  dismissed  ihe  third  information  also. 
*  We  then  reverted  to  the  first  case,  and  we  announced 
our  finding  on  it,  namely,  that  we  had  decided  to  oonviet, 
and  we  imposed  a  fine  of  51.  and  costs,  and  ordered  a 
record  of  tiie  oonvictioa  to  be  indorsed  on  the  tioenoe. 

In  adjudicating  on  each  case  we  applied  to  that  oiae 
the  evidence  that  was  given  in  reference  to  it,  and  so 
other,  and  the  evidence  given  in  the  seoond  case  is  so 
way  influenced  our  decision,  or  the  amoont  of  the  fine 
imposed  in  the  first  case. 

We  submit  that  we,  as  judges  of  fact  and  law,  wan 
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entitled  to  postpone  the  deoinon  on  the  first  information 
until  we  had  considered  it  as  f nlly  as  we  thought  neoes- 
sary,  and  that  this  right  was  not  taken  away  by  the 
faot  that  in  the  interval  we  proceeded  with  other  bnsi- 
ness  which  had  mo  relation  to  the  case. 

DcMckweris  (F.  E,  Weatherly  with  him)  showed 
cause. — The  rale  here  is  to  quash  the  conviction 
on  the  ground  that  the  justices  after  hearing  the 
first  summons  heard  the  other  summons  oefore 
adjadicating  on  the  first.  There  is  no  authority 
for  a  certiorari  in  such  a  case.  In  a  case  very 
similar  to  the  present — ^the  case  of  Beg,  v.  Justices 
of  Staffordshire  (23  J.  P.  486)— the  court  refused 
to  quask  the  conviction,  and  Lord  Campbell,  G.  J. 
there  said  that  the  court  must  assume  that  the 
magistrates  applied  to  each  case  the  evidence 
given  in  support  of  it  That  is  applicable  here, 
as  the  justices  in  their  affidavit  say  expressly  that 
they  applied  to  each  case  the  eyidence  applicable 
to  it^  and  no  other.  The  case  of  Hamilton  v. 
WdUeer  (67  L.  T.  Rep.  200;  (1892)  2  Q.  B.  25), 
which  will  be  relied  upon  in  support  of  the  rule, 
has  really  nothing  to  ob  with  the  present  case. 

/.  E.  Bankes  {H.  H.  Gregory  with  him)  in  sup- 
port of  the  rule. — The  conviction  in  this  case  was 
bad,  and  ought  to  be  quashed.  Where  a  person 
is  put  on  trud  on  a  criminal  charge  he  is  entitled 
to  have  a  decision  on  that  charge  before  any 
farther  evidence  is  given  against  him  on  any 
other  charge.  The  affidavits  here  show  that  the 
jnstioes  did  not  decide  the  first  case  before  hear- 
mg  the  other  cases.  What  they  did  was  to  post- 
pone their  decision  on  the  first  information, 
which  they  had  no  right  to  do.  They  themselves 
say  in  their  affidayit  that  they  adjourned  their 
decision  and  the  consideration  of  the  penalty. 
That  being  so,  it  is  immaterial  to  consider  whether 
the  justices  were  in  fact  influenced  by  the 
evidKice  on  the  other  charges;  the  question  is 
whether  the  circumstances  were  such  as  tha^  the 
hearing  of  the  subsequent  summons  tended  to, 
or  was  likely  to  influence  them,  and  it  has  to  be 
borne  in  mind  that  the  rule  in  criminal  cases  is 
differ^it  from  that  in  civil  cases.  The  affidavits 
conclusively  show  that  the  justices  postponed 
their  decision  on  the  first  charge  until  after  the 
hearing  of  the  other  matters.  Sects.  10  and  14 
of  the  Summary  Jurisdiction  Act  1848  (11  &  12 
Yict  c.  43)  show  that  two  or  more  matters  of 
complaint  cannot  be  mixed  up  together,  and  that 
there  must  be  a  decision  on  one  complaint  before 
receiving  the  evidence  on  another.  The  case  of 
HamiUon  v.  Walker  {ubi  sup.)  is  really  conclusive 
of  the  present  case,  as  there  what  the  justices  did 
was  to  reserve  their  decision  on  the  firat  sum- 
mons until  they  had  heard  the  second,  and  the 
court  held  that  both  convictions  were  bad  in  con- 
sequence. That  case  and  the  provisions  of  the 
Summary  Jurisdiction  Act  show  that,  if  there 
was  an  adjournment  of  the  first  summons  until 
the  justices  heard  the  evidence  in  the  other 
cases,  tiien  they  ceased  to  have  any  jurisdiction 
to  convict  on  the  first  information  The  case  of 
Beg,  y.  Justices  of  Staffordshire  {ubi  sup.)  is  dis- 
tangoishable.  In  that  case  there  was  a  mere 
irregularity  because  there  was  never  a  moment  of 
time  when  the  justices  had  no  jurisdiction.  Here, 
directly  the  justices  entered  on  the  hearing  of  the 
seoond  information,  they  ceased  to  have  any 
junadiction  to  convict  on  the  first  case. 

Ouar.  adv,  vuU. 


May  24.— The  judgment  of  the  Court  (Will» 
and  Kennedy,  JJ.)  was  read  by 

Wills,  J. — We  are  of  opinion  that  this  rule 
should  be  discharged.      We  should  be  sorry  to 
give  any  countenance  to  the  notion  that  justices 
may  mix  up  two  criminal  charges,  and  convict  or 
acquit  in  one  of  them  with  any  reference  to  the 
facts  appearing  in  the   other.     Such  a   course 
would  be  contrary  to  law ;   and,  undoubtedly,  as 
a  general  rule,  it  will  be  prudent  and  right  for 
justices  to  avoid  any  courae  which    reasonably 
bears  the  aspect  of  such  a.  mistake.    If  a  primd 
facie  case  is  made  out  that  such  an  enx>r  has,  or 
may  have  been  committed,  it  will  in  general  lie 
upon  the  justices  to  show  very  clearly  that  it  has 
not  been  committed.     On   the   other  hand,  we 
should  be  equally  sorry  to  throw  any  doubt  upon 
the  right  of  the  justices,  in  any  case,  for  reasons 
of  justice  arising  out  of  the  circumstances  of  the 
case  itself,   and  for  its    better  determination,  to 
adjourn,  or  to  postpone  their  decision ;    and  if 
their  discretion  in  this  respect  be  honestly  exer- 
cised,  and   not,  directly  or  indirectly,  with  the 
view  of  throwing  in  facts  or  evidence  which  have 
no  legitimate  baring  on  their  decision,  it  must 
not  be  interfered  with.    In  this  case  we  think  the 
case  put  forward  against  the  proceedings  of  the 
justices  is  completely  answered.    It  is  impossible 
in  considering  the  weight  to  be  given  to  what  the 
justices  said,  and  the  effect  to  be  given  to  what 
they  did,  to  leave  out  of  sight  the  fact  that  their 
chairman  is    a    great   lawyer   of    long  judicial 
experience,  and  as  thoroughly  capable  of  appre- 
ciating the  impropriety  involved  in  any  mixing 
up  the  evidence  in  the  several  cases  which  were 
heard  before  the  decision  upon  the  first  was  pix)- 
nounced,  and  of  dealing  with  each  case  separately 
and  on  its  own  merits,  as  we  ourselves  are.    It  is 
most   unlikely  that  a  bench  of  justices  whose 
deliberations  were  guided  by  him,  should  have 
been  permitted  to  fall  into  such  an  impropriety 
of  procedure  as  is  suggested  by    the  appucant. 
We   entirely    accept    the    statement    that    the 
justices  were,  at  the  close  of  the  evidence  and 
speeches  in  the  first  case,  xmanimously  of  opinion 
that  there  should  be  a  conviction  in   that  case ; 
and  we  accept  it  none  the  less,  because,  with  that 
caution  which  we  might  expect  from  the  chair- 
man,   when    speaking    of    matters   which    had 
happened  some  weeks  earlier,  they  so  state  "  to  the 
beet  of  their  recollection."  We  entirely  accept  also 
their  statement  that  they  applied  to  the  case  the 
evidence  that  was  given  in  reference  to  it  and 
none  other.    It  may  be  added  that  in  these  cases 
the  circumstances  were  such  that  it  was  singularly 
easy  to  keep  the  case  in  which  they  convicted 
apart  from  the  other   two,  which  related  to  a 
different  date  and  involved  different  charges.  The 
extent  of  the  penalty  to  be  awarded  in  the  case  in 
which  they  were  unanimous    as   to  conviction, 
might   not   improperly  be   influenced    by  what 
might  be  leamt  by  the  justices  in  the  course  of 
the  other  cases.    Indeed,  Mr.  BanJces,  the  counsel 
for  the  applicant,  admitted  in  the  course  of  his 
argument  oefore  us,  that  if  the  amount  of  the 
penalty  was  the  only  matter  involved  in  the  post- 
ponement of  the  judgment,  there  was  nothing  ' 
illegitimate  or  improper  in  the  proceeding.    We 
cannot  doubt,  that  inasmuch  as  the  justices  had 
made  up  their  minds  on  the  first  case  to  convict, 
the  omj  question  then  left  unsettled  was  the 
amount  of  the  penalty  to  be  imposed ;  and  that 
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they  forbore  immediately  u^n  the  close  of  the 
first  case  to  pnblish  their  decision  as  to  conviction 
or  acquittal  only  on  account  of  the  obyious  in- 
conTenienco  of  splitting  the  publication  into  two 
parts.  A  case  of  Hamilton  ▼.  Walker  {tthi  tup.) 
was  relied  upon  by  the  applicant  for  the  certioraH, 
as  to  which  a  word  must  be  said.  It  is  reported 
in  four  different  reports:  67  L.  J.  135,  M.  C; 
(18d2)  2  Q.  B.  25 ;  8  Times  L.  Rep.  531 ;  56  J.  P. 
583.  Of  these  by  far  the  most  complete  is  that 
in  56  J.  P.  583,  to  which  1  therefore  refer.  In 
that  case  Hamilton  was  summoned  before  the 
justices  on  two  summonses :  1,  for  delivering  to 
one  Parrell  a  number  of  indecent  advertisements 
to  the  intent  that  they  should  be  delivered  and 
exhibited  to  certain  inhabitants,  &c. ;  2,  for  that 
Farrell  exhibited  to  certain  inhabitants,  &c., 
certain  indecent  advertisem^its,  or  that  Hamilton 
aided,  abetted,  counselled,  and  procured  Parrell 
to  do  so.  The  magistrates  heard  the  first  sum- 
mons and  were  asked  to  dismiss  it,  but  said  that 
they  would  hear  the  second  snounons  before  doing 
so,  and  having  heard  it  they  convicted  upon  both. 
The  court  held  that  neither  conviction  could  be 
supported.  Both  Pollock,  B.  and  Williams,  J. 
held  that  the  first  was  bad  because  the  statute 

Ssrvis's  Act)  requires  that  each  case  shall 
considered  on  its  own  merits  and  on 
the  evidence  given  under  that  one  information. 
As  to  the  second  conviction,  Pollock,  B.  held 
that  it  was  bad  for  the  same  reason  as  the  first, 
and  Williams,  J.,  upon  a  totally  different  ground, 
namely,  that  if  the  first  case  had  been  decided 
first  the  defendant  could  have  set  up  autrefois 
convict  as  an  answer,  and  had  been  deprived  of 
the  opportunity  of  doing  so.  Pollock,  B.,  how- 
ever, said :  "  I  do  not  go  so  far  as  to  say  that  the 
justices  might  not  reserve  their  judgment  after 
hearing  the  evidence "  (upon  the  first  case) 
.  .  .  "  Here  there  is  nothing  to  show  that  the 
justices  in  acting  on  each  information  proceeded 
on  the  evidence  applicable  solely  to  that  informa- 
tion.*' In  the  present  case  there  is  most  explicit 
evidence  coming  from  a  dex>onent  whose  assurance 
upon  the  point  is  most  satisfactory  and  conclu- 
sive that,  in  regard  to  the  information  now  in 
question,  the  justices  proceeded  solely  upon  the 
evidence  applicable  to  it ;  and  it  is  clear  that  the 
ground  of  the  decision  in  Hamilton  v.  Walker 
(ubi  8up.)f  as  stated  in  the  judgments  of  both  the 
learned  judges  who  formed  the  Divisional  Court, 
does  not  exist  in  the  present  case,  and  its  existence 
is  negatived  by  the  affidavit  to  which  we  have 
referred.  The  same  observation  applies  to  the 
judgment  of  Pollock,  B.  in  respect  oi  the  second 
information  before  him.  The  reason  given  by 
Williams,  J.  for  holding  the  second  conviction 
bad  has  no  amplication  whatever  to  the  present 
case.  There  is  therefore  no  conflict  whatever 
between  our  present  decision  and  that  given  in 
Hamilton  v.  Walker  (libi  sup.),  and  it  becomes 
unnecessary  for  us  to  express  any  opinion  as  to 
whether  we  should  assent  to  the  reasons  eiven  by 
the  members  of  the  Divisional  Court  for  the  judg- 
ment given  in  that  case.  This  rule  must  there- 
fore  be  diecharged  mth  ooste.   jj^  oischarged. 

Solicitors  for  applicant  in  support  of  rule,  Bell, 
Brodriek,  and  Gray,  for  Hirst  and  Sandford, 
Bristol 

Solicitors  for  the  respondents,  Ousootte,  Wadhamt, 
and  Bradbury,  for  (yvonohue  and  Anson,  Bristol. 


May  9, 10,  and  24, 1898. 
(Before  Wills  and  Kbnnbdt,  JJ.) 

HOBN     (app.)    V.    A88B88MBNT     GOMKITTEB    OF 

Slbaford  Unioit  and  OTHBB8  (resps.).  (a) 

Pttblic  health  —  Providing  water  supply  —  Part 
of  contributory  area  —  Capital  expenditure  — 
Public  Health  Act  1875  (38  <£r  39  Vict,  c.  55), 
ss.  51,  229,  233— Ptt&Zic  Health  (Water)  Act 
1878  (41 S:  42  Vict  c.  25),  ss.  9  and  10. 

A  rural  district  council  provided  a  water  supfdy 
to  part  of  a  contributory  place.  On  the  petition 
of  certain  ratepayers  under  sect,  10  of  the  Pvhhc 
Health  {Water)  Act  1878  the  council  imposed 
water  rates  and  water  rents  upon  those  liable  to 
such  rates  and  rents  under  sect.  9  of  that  Ad. 
These  rates  and  rents,  hotioever,  were  limiied 
to  the  extent  of  providing  for  the  cost  of  mafn- 
taining  the  supply,  not  of  providing  for  fte 
repayment  of  the  capital  expenditure  upon  the 
construction  of  the  works. 

Held,  that  the  council  had  a  discretion  to  fix  the 
water  rates  and  waler  rents  as  they  pleated. 
The  whole  cost  of  providing  and  m>aintaini%g 
the  water  supply,  whether  the  supply  extendi 
to  the  whole  or  only  part  of  the  contributory 
place,  was  a  special  expense  within  sect.  229  of 
the  Public  Health  Act  1875,  and  as  such  charged 
on  the  whole  contributory  district,  and  the  actual 
canswners  were  liable  only  for  such  part  of  such 
expense  as  the  council  thought  just. 

Casb  stated  for  the  opinion  of  the  court  pursuant 
to  the  provisions  of  tiie  11th  section  of  12  <&  13 
Vict.  c.  45. 

On  the  11th  June  1897  the  respondents  assemd 
the  appellant  to  a  rate  for  special  purposes  in- 
curred m  the  parish  of  Heckington,  m  the  parts 
of  Kesteven,  in  the  county  of  Lincoln,  under  sect 
230  of  the  PubUc  Health  Act  1875  (38  &  39  YioL 
c.  55),  in  respect  of  the  premises  and  heredita^ 
ments  hereinafter  described. 

The  appellant  refused  to  pay  the  amount  to 
which  he  was  assessed,  or  any  part  thereof,  and 
gave  due  notice  of  appeal  against  the  said  nJ^ 
to  the  next  court  of  quarter  sessions  holden  in 
and  for  the  parts  of  Kesteven,  in  the  said  county, 
and  such  appeal  was  duly  entered. 

Afterward,  by  consent  of  the  parties,  and  by 
order  of  Grantham.  J.,  the  following  special  case 
was  stated  between  the  appellants  and  tne  respon- 
dents, the  parties  thereto  thereby  agreeing  that 
judgment  in  conformity  with  the  decision  of  the 
court,  and  for  such  costs  as  the  court  shall 
adjudge,  may  be  entered  at  the  said  quarter 
sessions  according  to  the  provisions  of  the  said 
statute. 

1.  The  appellant  is  the  occupier  of  certain  here- 
ditaments comprising  a  house,  farm  buildinss, 
and  farm,  in  the  parish  of  Heckington,  in  toe 
parts  of  Kesteven,  in  the  county  of  Lincoln,  and  in 
that  pajt  of  the  parish  known  as  the  Fen,  situate 
about  three  miles  from  the  more  populated  part 
of  theparidi  known  as  the  village  of  Heckington, 
and  is  rated  to  the  relief  of  the  poor  in  neged 
thereof. 

2.  The  parish  of  Heckington  is  within  the  district 
of  the  Bunil  District  Council  of  Slealord,  in  the 
county  of  Lincoln,  and  is  a  contributory  place 
within  the  meaning  of  sect.  229  of  the  Public 
Health  Act  1875.    The  parish   comprises  about 

(a)  B«port«d  by  J.  Aao&BW  Steahah,  Ba^.,  BaniKlBr«l>Law. 
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5111  acres,  haTing  a  population  of  about  1700,  of 
which  about  1000  dwell  in  the  Tillase  of  Hecking- 
ton  within  an  area  of  about  150  acres,  from 
which  area  some  portions  of  the  said  parish  are 
distant  four  or  nve  miles.  The  assessment  of 
the  houses  and  land  outside  the  village  is  larger 
than  that  of  the  village,  and  no  specif  drainage 
district  has  been  formed  within  the  said  parish 
imder  sect.  277  of  the  Public  Health  Act  1875. 

3.  The  Sleaford  Rural  District  Council  have 
provided  that  part  of  the  parish  of  Hecldngton 
Vnown  as  "  the  village  "  with  a  supply  of  water, 
and,  in  order  to  construct  the  necessary  works  for 
such  supply  of  water,  the  said  coun^.il,  on  the 
29th  April  1895,  borrowed  from  the  Public  Works 
Loan  Commissioners,  with  the  sanction  of  the 
Local  Grovemment  Board,  the  sum  of  13502.  upon 
the  security  of  all  the  separate  rates  leviable  for 
special  expenses  and  works  on  the  said  contribu- 
tory place  of  Hecldngton,  under  the  Public  Health 
Act  1875,  and  all  and  every  other  moneys  and 
rates  (if  any)  which  the  said  council  have  power 
to  mortgage  for  the  purpose  of  securing  repay- 
ment of  the  said  sum  and  interest  thereon,  tne 
loan  being  repayable  by  instalments  spread  over 
a  number  of  years.  The  court  is  to  be  at  liberty 
to  refer  to  the  indenture  of  mortage  of  the  said 
rates,  dated  the  29th  April  1895,  by  which  the 
said  security  was  given  as  if  the  same  formed  part 
of  this  case. 

4.  Pipes  for  conducting  the  water  to  stand- 
pipes  for  supplying  the  same  have  been  put  down 
throughout  the  village  of  Heckington,  but  no 
pipes  have  been  laid  beyond,  or  stand-pipes 
erected,  at  a  greater  distance  than  half  a  mile 
from  the  centre  of  the  village.  A  few  occupiers 
of  property  more  than  200  f^  from  a  stand-pipe 
(but  not  appellant)  have  occasionally  obtained  and 
conveyed  water  to  their  premises  from  the  stand- 
pipee. 

5.  On  the  29th  May  1895,  and  before  these 
works  were  completed,  an  application  was  duly 
made^ursuant  to  sect.  10  of  the  Public  Health 
Act  (Water  Act)  1878  (41  &  42  Vict.  c.  25),  by 
eighteen  persons  rated  to  the  relief  of  the  poor  in 
the  said  parish  of  Heckington  to  the  rural  sanitary 
authority  to  charge  water  rates  or  water  rents  in 
respect  of  water  supplied  or  to  be  supplied,  and 
sucn  application  was  m  the  following  terms : 

To  the  Bnral  Sanitary  Authority,  Sleaford. — Pnrsnant 
to  seot  10  of  the  Pablio  Health  Act  1878,  we,  the  nnder- 
ngned,  heing  peraone  rated  to  the  relief  of  the  poor  in 
Heckmgton,  being  a  contribatory  place  within  the 
Sleaford  Baral  Sanitary  Dietriot,  hereby  apply  to  yon  to 
charge  water  rates  or  water  rents  in  respect  of  the  water 
snppKed  or  to  be  supplied  to  such  contributory  place. — 
Dated  29th  May  1895. 

6.  In  April  1896  a  water  rate  was  levied  upon 
the  owners  or  occupiers  of  property  in  the  parish 
of  Heckington  upon  whom  water  rates  or  water 
rents  are  authorised  and  recoverable  under  the 
PubUc  Health  Act»1885  (38  &  39  Vict.  c.  55),  and  the 
PubHc  Health  (Water)  Act  1878  (41  &  42  Vict. 
c  25)  only,  and  hereinafter  called  "the  con- 
snuners,"  for  the  amount  of  the  first  instalment 
of  principal  and  interest  due  in  repayment  of  the 
said  loan,  and  upon  objection  being  taken  at  the 
audit  of  acconnte  of  the  rural  district  council  by 
oertain  of  the  persons  upon  whom  the  said  rate 
bad  been  levied,  or  the  said  instalmente  being 
charged  as  payable  out  of  said  rate,  the  district 
auditor  disallowed  such  charge  and  amended  the 
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said  accounte  so  as  to  charge  the  said  instalment 
against  the  whole  of  the  said  parish  upon  the 

?oint  that  the  application  under  sect.  10  of  the 
'ublic  Health  (Water)  Act  1878  was  made  after 
the  loau  had  been  made  upon  the  security  of  the 
rates  of  the  parish,  and  that  the  only  sums  pro- 
perly chargeaiole  bv  a  water  rate  on  the  consumers 
under  sect.  10  of  the  Public  Health  (Water)  Act 
1878  were  the  actual  working  expenses  of  supply- 
ing the  water. 

7.  On  the  11th  June  1897  the  overseers  of  the 
parish  of  Heckington,  in  order  to  comply  with  a 
precept  of  the  said  rural  district  council  on  that 
oehaJf,  made  a  rate  upon  the  whole  of  the  parish 
of  Heckington  for  special  ^>enses  incurred 
under  sect.  230  of  the  Public  Health  Act  1875, 
being  the  amount  of  three  instalmente  of  prin- 
cipal and  interest  then  due  in  respect  of  the  said 
loan  and  a  demand  note  was  served  upon  the 
applicant  amongst  other  ratepayers  demanding 
payment  of  the  sum  of  4Z.  3«.  lid,,  being  a  rate  <3 
bd.  in  the  pound  on  the  assessment  of  the  heredita- 
mente  occupied  by  him  in  the  said  parish  as  before 
steted. 

8.  The  appellants  refused  to  pay  the  last-men- 
tioned rate  or  any  part  thereof  and  appealed 
against  the  same  to  the  next  court  of  quarter 
sessions  holden  for  the  said  parte  of  Kesteven  in 
the  said  county,  on  the  ground  that  (1)  he  should 
not  have  been  rated  at  all ;  (2)  the  rate  was  not 
made  on  the  proper  persons;  (3)  the  amount  for  the 
raising  of  wnicn  tne  said  rate  was  made  ou^ht 
not  to  have  been  charged  on  the  property  occupied 
by  the  appeUajit,  but  ought  to  have  been  raised  by 
water  rates  or  water  rente  to  be  paid  by  the  con- 
sumers of  water  in  the  said  parish  of  Heckington 
only. 

9.  The  appellant  contends,  upon  the  facts  stated, 
it  is  incumbent  upon  the  said  rural  district 
council  to  repay  the  instalments  of  principal  and 
interest  of  the  said  loans  by  means  of  water  rates 
or  water  rente  levied  upon  the  consumers  of 
water  only,  and  not  by  means  of  a  rate  upon  the 
whole  parish  and  that  the  said  rural  district 
council  have  power  so  to  do  under  the  Public 
Health  Act  1875  and  the  PubHc  Health  (Water) 
Act  1878,  notwithstanding  that  the  said  loan  was 
made  upon  the  security  of  the  rates  of  the  said 
parish  before  application  made  to  the  rural  sani- 
tary authority  under  sect.  10  of  the  last-mentioned 
Act  as  heretofore  steted. 

10.  The  respondente  contend  that  it  is  not 
incumbent  upon  the  said  rural  district  council 
to  repay  the  instelmente  of  principal  and  interest 
of  the  said  loan  by  means  oi  water  rates  or  water 
rente  levied  upon  the  consumers  of  water  only, 
and  that  the  said  district  council  have  no  power  to 
charge  the  repayment  of  the  said  loan  and  interest 
thereon  under  either  of  the  said  Acte  or  otherwise. 

Thequestions  for  the  opinion  of  the  court  are : 
1.  Whether  the  said  rural  district  council  have 
power  under  the  Public  Health  Act  1875  or  the 
Public  Health  (Water)  Act  1878  or  otherwise  to 
repay  the  instalmente  of  principal  and  interest  of 
the  said  loan  by  means  of  water  rates  or  water 
rente  levied  upon  the  owners  or  occupiers  of 
property  in  the  parish  of  Heckington,  upon 
whom  water  rates  or  water  rente  are  authorised 
and  recoverable  under  the  Public  Health  Act 
1875  and  the  Public  Health  (Water)  Act  1878, 
only,  and  not  by  means  of  a  rate  levied  upon  the 
whole  of  the  parish? 
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2.  Whether  upon  the  facte  stated  it  is  incam- 
bent  npon  the  said  rural  district  ooonoil  to  repay 
the  instalments  of  principal  and  interest  of  the 
said  loans  by  means  of  water  rates  or  water  rents 
leTied  npon  the  owners  or  occupiers  of  property 
in  the  said  parish  of  Heckington  upon  whom 
water  rates  or  water  rents  are  authorised  and 
recoverable  under  the  Public  Health  Act  1875 
and  the  Public  Health  (Water)  Act  1878  only, 
and  not  by  means  of  a  rate  leyied  upon  the  whole 
parish? 

If  the  court  should  be  of  the  opinion  that  the 
said  rural  district  coundl  have  the  power  and  that 
upon  the  facts  stated  it  is  incumbent  upon  the 
said  rural  district  council  to  repay  the  instal- 
ments of  principal  and  interest  of  the  said  loan 
by  means  of  water  rates  or  water  rents  levied  upon 
the  owners  or  occupiers  of  property  in  the  said 
parish  upon  whom  water  rates  or  water  rents  are 
authorised  and  recoverable  under  the  Public 
Health  Act  1875  and  the  Public  Health  (Water) 
Act  1878  only  and  not  by  means  of  a  rate  levied 
upon  the  whole  parish,  then  the  court  will  be 
pleased  to  direct  jud^ent  to  be  entered  in  con- 
formitjr  with  such  opinion,  and  declare  that  the 
rate  tne  subject  of  the  said  appeal  to  the  said 
court  of  quarter  sessions  is  invafid  and  should  be 
quashed,  and  order  that  the  respondents  do  pay 
to  the  appellant  such  costs  of  and  occasioned  by 
the  case  and  of  the  said  appeal  as  the  court  shall 
adjudee. 

If  the  oourt  sluJl  be  of  opinion  that  the  said 
rural  district  council  have  no  such  power,  or  that 
although  they  have  such  power  it  is  not  incum- 
bent upon  uiem  to  repay  the  instalments  of 
principal  and  interest  of  uie  said  loan  by  means 
of  water  rates  or  water  rente  levied  upon  the 
owners  or  occupiers  of  property  in  the  said  parish 
upon  whom  water  rates  or  water  rente  are  autho- 
rised and  recoverable  under  the  Public  Health 
Act  1875  and  the  Public  Health  (Water)  Act  1878 
only,  and  not  by  means  of  a  rate  levied  upon  the 
whole  parish,  the  oourt  will  be  pleased  to  direct 
judgment  to  be  entered  in  conformity  with  such 
opinion,  and  declare  that  the  said  rate  the  subject 
of  the  said  appeal  to  the  court  of  quarter  sessions 
is  valid,  and  order  that  the  appellante  do  pay  to 
the  respondent  such  ooste  of  and  occasioned  by 
this  case,  and  of  the  said  appeal  as  the  court  shall 
adjudge. 

Public  Health  Act  1875  (38  &  39  Yict  o.  55) : 

Seot.  51.  Any  rural  authority  may  provide  their 
difltriot  or  any  oontribntoiy  place  therein,  or  any  part  of 
any  each  contribatory  place  with  a  enpply  of  water 
proper    and   anffident   for   public    and   private   pur- 

Sect.  56.  Where  a  local  authority  supply  water  to  any 
{jremieeB  they  may  charge  in  respect  d  such  supply  a 
water  rate  to  be  asseseed  on  the  net  annual  value  df  the 
piemisee  aaoeitained  in  the  manner  by  this  Act  pre- 
Bcribed  with  respect  to  general  district  rates ;  moreover 
they  may  enter  into  agreements  for  supplying  water  on 
such  terms  as  may  be  agreed  on  between  them  and  the 
persons  receiving  the .  supply  and  shall  have  the  same 
powers  for  recovering  water  rents  or  other  payments 
accruing  under  such  agreements  as  they  have  for 
recovering  water  rates. 

Sect.  229.  The  expenses  incurred  by  a  rural  authority 
in  the  exeoutiun  of  this  Act  shall  be  dirided  into 
general  expenses  and  special  expenses.  General  ex- 
penses .  .  .  shall  be  .  .  .  and  all  other  ex- 
penses not  determined  by  this  Act  or  by  order  of  tiie 
Local  Government  Board  to  be  special  expenses.     Special 


expenses  shall  be  the  expenses  off  the  oonstruc^on, 
maintenance,  and  cleanamg  of  sewers  in  any  contriba- 
tory place  within  the  district,  the  providing  a  supply  of 
water  to  say  such  place,  and  maintaining  any  neoesssiy 
works  for  that  purpose,  if  and  so  far  as  the  expenses  of 
such  supply  and  works  are  not  defrayed  out  of  water 
rates  and  rents  under  this  Act.  .  .  .  General  ex- 
penses shall  be  payable  out  of  a  oommon  fund  to  be 
raised  out  of  the  poor  rato  of  the  parishes  in  the  dirtrict 
according  to  the  rateable  value  of  each  oontribuiozy 
place  in  manner  in  this  Act  mentioned.  Special  ex- 
penses shall  be  a  separate  charge  on  each  oontribntoiy 
place.  The  following  areas  situated  in  a  mial  cdstHct 
shall  be  contributory  places  for  the  purposes  of  tids 
Act  (that  is  to  say) :  (1)  Every  parish  not  baring  soy 
part  of  its  area  within  the  limits  of  a  spedal  dzainage 
district  formed  in  pursoanoe  of  the  sanitary  Acts  or  of 
this  Act.  ...  (2)  Every  such  special  drainage  dis- 
trict as  aforesaid,     .    .    . 

Sect.  233.  Any  local  authority  may,  with  the  ssnetian 
of  the  Local  Government  Boud,  for  the  purpose  of 
defraying  any  costs,  charges,  and  expenses  incmned  or 
to  be  incurred  by  them  in  the  execution  ...  of 
this  Act  .  .  .  borrow  or  reborrow  and  take  up  st 
interest  any  sums  of  money  necessary  for  defrajingsoy 
such  costs,  charges,  and  expenses.  ...  A  rml 
authority  may  borrow  or  rebonow  any  suoh  snins 
.  .  .  if  applied  or  intended  to  be  applied  to  speoisl 
expenses  of  such  authority,  on  the  credit  of  any  rate  or 
rates  out  of  which  such  expenses  are  payable,  and  for 
the  purpose  off  securing  the  repayment  of  any  sums  so 
borrowed  with  interest  thereon,  they  may  mortgage  to 
the  persons  by  or  on  behalf  of  whom  suoh  sums  are 
advanced,  any  suoh  fund,  rate,  or  rates. 

Seot.  277.  It  ahall  be  lawful  for  a  rural  authority,  by 
resolution  to  be  approved  by  the  Local  GovenuDsnt 
Board  but  not  otherwise,  to  constitote  any  portion  of 
the  area  within  their  jurisdiction  a  specdal  drainsgs 
district,  for  the  purpose  of  charging  thereon  exclusively 
the  expenses  of  worlm  of  .  .  .  water  siqpply  .  .  . 
which  by  this  Act  are  or  by  order  of  the  local  govern- 
ment may  be  declared  to  be  special  expenses,  and 
thereupon  such  area  shall  become  a  separate  oontribn- 
tory  place. 

PubUc  Health  (Water)  Act  1878  (41  &  42  Yict 

0.25); 

Sect  9.  Where  a  rural  sanitary  authority  haTS  pro- 
rided  a  stand-pipe  or  stand-pipes  for  the  supply  of 
water  to  any  portion  of  their  district  th^  may  recover 
water  rates  or  water  rente  from  the  owner  or  occupier 
of  every  dwelling-house  within  two  hundred  feet  of  any 
such  stand-pipe,  in  the  same  manner  in  all  respeeti 
as  if   the  supply  had   been  given  on   the  premises. 

•        ■        • 

Seot.  10.  Where  a  sanitary  authority,  under  the  pro- 
visions of  the  Public  Health  Act  1875,  as  amended  by 
this  Act,  supply  water  ...  in  any  contributory 
place  and  an  application  is  made  to  them  .  .  .  ty 
any  five  persons  so  rated  in  suoh  contributory  place,  to 
charge  water  rates  or  water  rente  in  respect  of  tiie 
water  so  supplied,  it  shall  be  incumbent  upon  the 
authority  to  exercise  the  powers  given  to  them  by  the 
Public  Health  Act  1875,  and  by  this  Act,  of  ohaigiBg 
water  rates  or  water  rents  in  reapeot  of  all  water  siqq^ied 
by  them    ...    in  such  contributory  place. 

Vesey  Fitzgerald,  Q.C.  (BoMey  with  him).^The 
auditors  view  upon  which  this  case  is  based  was 
that  the  capital  expenditure  of  providing  and 
supplying  ox  water  was  charged  upon  and  payable 
out  of  the  rates  of  the  oontributoir  ^laoe,  and 
that  ihe  water  rates  or  rents  were  leviable  only 
for  current  expenses  of  maintaining  the  woro 
and  supplying  the  water.  My  oont^tion  is  ihat 
the  water  rates  and  rents  are  liable  both  for  ca|Htal 
expenditure  and  working  expenses.    I  admit  that 
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the  whole  expenditure  is,  when  the  money  is 
borrowed,  charged  (nnder  sect.  233)  upon  the 
ffeneral  rates  of  the  contributory  place,  but 
uiat  is  merely  because  at  that  time  there  is 
nothing  else  to  give  as  security,  the  water  rates 
and  water  rente  not  comins  into  existence  until 
the  works  are  completed  and  the  water  supplied. 
It  follows  from  this  that  the  general  rates  are 
liable  should  the  water  rates  and  water  rents  ffdl 
to  provide  sufficient  funds  to  repay  the  borrowed 
money.  But  my  point  is  that  the  water  rates  and 
water  rents  are  primarily  responsible  for  the 
expenditure  necessary  to  provide  the  supply. 
Under  sect  229  of  the  Public  Health  Act  1875 
the  local  authority  had  an  option  in  the  matter. 
The  words  there  are  "  speciiQ  expenses  shall  be 
the  expenses  of  .  .  .  providing  a  supply  of 
water  .  .  .  and  maintainine  any  necessary 
works  for  that  purpose,  if  and  so  far  as  the 
expenses  of  such  supply  and  works  are  not 
deirayed  out  of  water  rates,"  &c.  But  under  the 
Public  Health  (Water)  Act  1878  that  option  was 
taken  away.  Sect.  9  of  that  Act  sets  out  who  are 
to  be  liabie  to  water  rates  and  water  rents  while 
seot.  10  declares  that  the  option  of  the  local 
authority  to  raise  the  money  oy  general  rates  or 
water  rates  and  water  rente  ceases  upon  the 
application  of  a  certain  number  of  ratepayers 
requiring  water  rates  and  water  rente  to  be 
imposed.  The  object  of  this  section  obviously  is 
to  provide  machinery  whereby  the  local  authority 
can  be  compelled  to  make  those  who  obtain  the 
benefit  of  the  water  supply  bear  the  burden  of  it. 
But  it  is  stated  in  the  case  that  persons  not  rate- 
able under  sect.  9  use  the  water.  My  answer  to 
that  is  that  these  persons  can  be  inade  to  pay 
their  share  by  the  powers  given  in  the  final  words 
of  sect.  56  of  the  Public  Health  Act  1875.  1 
would  further  submit  that  if  the  court  holds 
that  the  general  rates  are  liable  for  the  capital 
expenditure  that  here  it  is  only  part  of  the 
contributor]^  place  that  is  so  suppbed  and  that 
this  part  is  the  contributory  place  for  this 
purpose. 

Arnold  Glen  for  the  respondents. — ^Part  of  a 
contribute]^  district  within  sect.  51  means  a 
special  drainage  district  within  sect.  277,  and  1 
would  point  out  that  if  any  injustice  is  done  here 
by  putting  the  capital  expenditure  on  the  general 
rate  of  the  whole  district  the  appellant's  proper 
course  would  have  been  to  apj^ly  to  have  the  part 
of  the  district  actually  enjoyinj^  the  supply 
made  into  a  special  dramage  ddstnct.  That  not 
having  been  done  I  submit  that  the  wording  of 
sects.  56  and  229  shows  that  all  that  can  be 
charged  to  the  water  rates  and  water  rents  are  the 
worfing  expenses.  In  both  those  sections  the 
words  used  in  charging  expenses  on  the  water 
rates  and  rents  are  **  expenses  of  supplying  the 
water,"  not  the  words  "expenses  of  providLg  a 
supply  of  water "  which  are  used  in  the  part  of 
sect.  229  which  charges  such  expenses  on  the 
general  rates  of  the  contributOTy  district.  In 
sect.  10  of  the  PubUc  Health  (Water)  Act  1878 
the  words  are  the  same.  As  my  friend  pointed 
out,  the  capital  expenditure  is  incurred  beiore  any 
water  rates  or  rents  exist,  andTl  submit  it  is  only 
th0  expenses  occurring  after  the  water  rates  and 
water  rents  come  into  existence  which  can  be  paid 
out  of  them.  The  capital  expenditure  is  a  local 
improvement  no  doubt  beneficial  directly  only  to 
aome,  but  indirectly  beneficial  to  all  the  rate- 


payers since  it  improves  the  health  of  the  district 
and  makes  it  easier  for  them  to  get  a  supply  of 
water  should  they  need  it. 

Vesey  Fitzgerald,  Q.G.  in  reply. 

Cwr,  ado.  vulL 

May  24. — Wills,  J.  read  the  following  judg- 
ment:— ^The  parish  of  Heckington  is  one  of  a 
group  of  parishes  forming  the  rural  district  of 
bleaJford  Within  the  parish  of  Heckington, 
forming  perhaps  one-twentieth  part  of  the  area 
of  the  parish,  is  the  village  of  Heckington.  The 
district  council  have  provided  a  supp^  of  water 
for  the  village  of  Heckington,  and,  in  respect 
of  the  water  supply,  they  charge  water  rates. 
To  provide  the  supplv,  however,  they  borrowed 
on  tbe  security  oi  the  rates  applicable  to  the 
purpose  a  sum  of  1350Z.,  repayable  with  interest 
by  mstalments.  To  pay  some  instalments  over- 
due with  interest,  they  have  made  a  rate  upon 
the  whole  of  the  parish  of  Heckington.  The 
appellant,  who  is  rated  in  Heckington  parish, 
but  whose  rateable  property  is  two  or  three 
miles  from  the  village,  objects,  and  says  that 
the  whole  of  the  expenses  of  providing  the 
water  supply  ought  to  be  paid  out  of  the  water 
rates  payable  by  the  consumers  of  water.  To 
ascertain  how  this  capital  e3^>enditure  is  to  be 
paid  involves  a  minute  examination  of  a  some- 
what complicated  set  of  enactments.  The  district 
council  succeeds  to  the  powers  of  the  iTiral 
authority  under  the  Public  Health  Act  1875.  By 
sect.  51  they  may  provide  their  district,  or  any 
contributory  place,  or  any  part  of  any  such  con- 
tributoty  pia^.  with  a  supply  of  water  sufficient 
for  public  and  private  purposes;  and  for  that 

Surpose  may  construct  and  maintain  waterworks, 
iff  wells,  and  do  any  other  necessary  acts.  "  Con- 
triDutoiy  places  "  are  defined  by  sect.  229,  and  in 
this  instance  the  whole  parish  of  Heckington  is 
the  contributory  place  involved  By  sect.  233 
the  district  council  may,  with  the  sanction  of  the 
Local  Grovemment  Board — which  has  been  given 
— ^for  the  purpose  of  defraying  any  coste, 
charges,  and  expenses  incurred  by  them  in  the 
execution  of  the  Saniteiy  Act  or  the  Public 
Health  Act  1875,  borrow  any  necessary  sums  of 
money.  The  sums  so  borrowed  are  made  charge- 
able— if  applied  to  general  expenses  of  vtxe 
authority — ^upon  the  common  fund  upon  which 
such  expenses  are  payable,  i.e.,  out  of  the 
rates  levied  upon  the  district  generally,  and  if 
applied  to  special  expenses  of  the  authority  upon 
any  rates  out  of  which  such  expenses  are  payable. 
By  sect.  229,  expenses  incurredby  a  rural  sanitary 
authority  are  divided  into  two  classes — general 
and  special  expenses.  G^eral  expenses  are  all 
such  as  are  not  special,  and  the  determining 
element  is  therefore  to  be  sought  in  the  defini- 
tion of  special  expenses.  ''Special  expenses,'* 
says  that  section,  "  shall  be  the  expenses  of  the 
construction,  maintenance,  and  cleansing  of  sewers 
in  any  contributory  place  within  the  district,  the 
providing  a  water  supply  to  any  such  place,  and 
the  maintaining  any  necessary  works  for  that 
purpose,  if  and  so  far  as  the  expenses  of  such 
supply  and  maintenance  are  not  defrayed  out  of 
water  rates  or  water  rente  under  the  Act,"  and 
other  matters  not  material  in  this  case.  "  Special 
expenses "  are  by  the  same  section  made  a  sepa- 
rate charge  on  sach  contributory  place.  The 
language  is  not  happy.    So  far  as  sewers  are 
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conoemed,  the  expenses  connected  with  sewers  in 
any  contributory  place,  i.e ,  within  that  area,  are 
made  special  expenses;  so  far  as  water  supply 
is  concerned,  the  cost  of  providing  a  water  supply 
to  any  such  place,  is  what  is  made  a  special 
expense.  The  case  of  a  supply  to  part  of  a  con- 
tri  Dutory  place  has  been  omitted.  I  beUeve  this 
to  be  a  mere  slip  of  drafting,  for  the  power  of  a 
certain  number  of  ratepayers  to  require  that 
water  rates  or  water  rents  shall  be  chained  to 
consumers  (the  exercise  of  which  in  default  of 
such  requirements  is  optional  with  the  rural 
authority),  given  by  sect.  10  of  the  Public  Health 
(Water)  Act  1878,  is  confined  to  ratepayers  of 
the  contributory  place.  Such  a  power  would  be 
absolutely  unnecessary  in  the  case  of  a  supply  to 
part  of  a  contributory  place  unless  the  ratepayers 
in  question  are  liable  to  the  cost  of  water  supply, 
and  the  restriction  of  the  power  to  the  ratepayers 
of  the  contributory  place  would  be  simply  mon- 
strous if  they  were  not  the  only  persons  in  the 
district  so  liable;  in  other  words,  if  they  were 
not  special  expenses  within  the  section.  It  is 
after  all  no  great  stretch  of  language  to  treat  the 
water  supply  to  the  part  of  the  contributory  place, 
if  the  contributory  place  has  to  pay  for  it^  or  for 
so  much  of  it  as  is  not  covered  by  the  water  rates 
or  rents.    The  question  does  not  arise  in   the 

f  resent  case  whicn  grows  out  of  an  app^  under 
2  &  13  Vict.  o.  45  to  the  quarter  sessions,  the 
foundation  of  which  is  a  notice  of  appeal  which 
must  (sect.  1)  state  the  grounds  of  appeal.  The 
quarter  sessions  are  precluded  from  entertaining 
any  ground  not  stated  in  the  notice,  and  so,  there- 
fore, is  this  court.  It  was  impossible  to  discuss 
sect.  229  without  referring  to  i^  and  the  variation 
of  language  which  it  exhibits  has  led  to  an 
elaborate  consideration  of  all  the  enactments 
bearing  upon  the  meaning  of  the  incomplete 
phraseology  with  the  result  we  have  indicated,  and, 
although  we  have  felt  bound  to  allude  to  this 
matter,  we  have  no  intention  of  casting  any 
doubts  upon  the  correctness  of  the  assumption 
upon  which  this  case  has  been  argued,  and  which 
we  believe  has  been  generally  recognised  in 
practice,  viz.,  that  the  supply  of  water  to  part  of 
a  contributory  place  is  included  in  the  expression 
in  sect.  229,  "  a  supply  to  any  such  place."  The 
objection  raised  by  the  appHcant  is  quite  of  a 
different  character.  It  is  that  the  whole  of  the 
costs  both  of  construction  and  maintenance  of 
the  necessary  works  and  of  the  supply  generally 
must  be  paid  out  of  the  water  rates  or  rents  so 
far  as  is  arithmetically  x>ossible,  and  that  the 
expression  **if  and  so  far  as  the  expenses  are 
not  defrayed  out  of  water  rates  or  rents," 
which  implies  that  there  may  be  a  balance 
not  covered  by  these  sources  of  income,  is 
intended  only  to  meet  such  trivial  portions 
of  the  expenses  a<«  fall  within  a  proviso 
to  sect.  230,  which  says  that  where  the  amount 
required  by  any  precept   from    a  contributory 

Jlace  in  respect  oi  special  expenses  is  less  than 
01.,  or  so  small  that  a  rate  of  less  than  a  penny 
in  the  pound  would  be  required  to  raise  the  same, 
the  overseers  to  whom  the  precept  is  directed 
should  not  assess  or  levy  any  special  rate  for  the 
same,  but  shall  pay  the  amount  as  if  it  formed 
part  of  the  contribution  required  from  them  in 
respect  of  general  expenses.  I  cannot  think  that 
this  view  is  quite  right.  By  sect.  56  of  the  Public 
Health  Act  1875,  where  the  authority    supply 


water  to  any  premises  they  may,  and  by  sect  10 
of  the  PubUc  Health  (Water)  Act  1878,  if  lequirod 
by  a  certain  number  of  ratepayers  of  the  con- 
tributory place  with  which  they  supply  the  water, 
they  must  charge  in  respect  of  such  supply  a 
water  rate  to  m  asseesea  upon  the  net  annual 
value  of  the  premises  to  which  the  water  is 
supplied ;  or  they  may  enter  into  agreements  for 
the  supply  of  water,  in  which  case  the  charge  is 
called  a  water  rent,  not  a  water  rate.  There  is 
nothing  at  all  to  indicate  the  scale  of  charge,  or 
to  give  a  limit  in  either  direction.  The  supply  of 
water  is  to  be  paid  for  hj  the  consumer,  excepting 
in  certain  cases  in  which  upon  a  report  from 
the  surveyor  of  the  authority,  it  appears  that  the 
house  is  without  a  proper  water  supply,  and  the 
cost  is  very  small,  or  fixed  at  such  an  amount  as 
the  Local  €k>vemment  Board  may  think  reason- 
able under  all  the  circumstances,  and,  except  in 
the  limited  class  of  cases  to  which  the  elaborate 
machinery  of  sect.  3  of  the  Public  Health  (Water) 
Act  1878  applies,  there  is  no  power  to  compel 
anyone  to  take  water  from  the  supply  prorided, 
nor,  except  in  the  case  of  persons  who  live  within 
200  feet  of  a  stand-pipe,  to  compel  anyone  who 
does  not  take  water  to  pay  for  it.  Under  such 
circumstances  it  is  obvious  that  the  authority 
must  do  like  anyone  else  who  has  a  commodity  to 
sell  which  their  customer  may  buy  or  not,  as  he 
likes.  They  must  make  their  price  sufficientiy  low 
to  attract  custom.  If  the  whole  expense  except 
a  sum  too  small  to  make  a  penny  in  the  pound 
in  the  water  rate  had  to  fall  on  the  consumers,  and 
they  had  to  pay  an  extravagant  price,  they  would, 
wherever  they  could,  do  wi&out  it,  and  tlie  people 
who  would  have  to  pay  the  whole  cost  of  the 
water  supply  would  be  the  persons  who  could  not 
do  without  it,  and  the  persons  who  lived  within 
200  yards  of  a  stand-pipe.  There  would  be,  to  say 
the  least  of  it,  a  temptation  to  set  up  a  great 
number  of  standpipes.  It  is  impossible  to  suppose 
that  anything  of  the  kind  was  intended.  It  is 
of  the  essence  of  legislation  of  this  kind  that 
works  necessarf  or  desirable  for  the  sake  of  health 
should  be  paid  for  by  the  inhabitante  at  large  of 
the  chargeable  unit,  though  the  direct  benefit  may 
accrue  only  to  a  portion,  perhaps  to  a  small 
portion,  perhaps  even  only  to  one  of  the  inhabi- 
tante. What  IS  A.'s  turn  to-day  may  be  B.'s  turn 
to-morrow.  Very  often  the  works  are  too  expen- 
sive to  be  borne  by  those  directiy  benefited,  and 
had  they  to  be  so  borne  they  could  not  be  done  at 
all.  The  whole  community  very  often  benefits 
indirecUy,  and  even  if  they  do  not,  their  turn  may 
come  and  other  works  for  their  peculiar  benefit 
may  likewise  be  dona  at  the  general  expense.  It 
is  of  no  purpose  to  put  extreme  cases  and  to  show 
that  very  unreasonable  things  might  be  done  by 
the  local  authority.  All  legislation  which  con- 
fers powers  upon  authorities  of  any  kind  is 
founded  upon  the  assumption  that  they  will 
act  reasonably,  nor  is  that  expectetion  disap- 
pointed as  a  general  rule,  so  far  as  we  may  judge 
from  the  cases  which  bring  under  the  view  of  the 
oourte  the  proceedings  of  local  authorities.  I^aj^ 
powers  for  good  involve  the  theoretical  jpossibility 
of  doing  high-handed  or  unreasonable  thmgs.  An 
observation  which  perhaps  touches  more  closely 
the  present  case  is  that  legislation  of  this  kind  has 
necessarily  a  veiy  wide  and  general  application, 
and  that  although  it  may  appear  to  the  appellant 
hard  that  he  should  have  to  pay  for  the  cost  of 
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works  to  supply  people  tibree  miles  off,  the  opera- 
tion of  a  eeneitkl  enactment  cannot  depend  upon 
whether  the  parish  is  one  mile  long  or  ten,  or  the 
particular  area  supplied  is  at  one  end  or  the  other 
of  the  parish.  It  is  to  be  obsenred  further  that 
the  water  supply  may  be  for  both  private  and 
public  purposes.  Public  purposes,  though  carried 
out  only  in  one  part  oi  a  contributory  place, 
may  be  of  yery  general  benefit,  not  only  to  the 
consumers  of  the  water  supplied  but  to  others  and 
to  persons  who  live  outside  the  area  of  water 
supply,  and  it  cannot  be  supposed  that  expenses 
applicable  to  such  purposes  were  intended  to  be 
paid  exclusively  by  tne  persons  taking  the  supply 
for  their  own  private  purposes.  In  the  operation 
of  sect.  229  no  distinction,  as  it  seems  to  me,  can 
be  drawn  between  capital  and  current  expenditure. 
Both  fall  within  the  category  of  special  expenses. 
In  relief  of  both  is  to  m  carried  to  the  account 
an^  sum  which  can  practicably  or  reasonably  be 
raised  by  water  rates  or  water  rents.  Of  such 
reasonableness  or  practicability  the  local  autho- 
rity must  be  the  only  judges.  When  the  amount 
required  has  been  reduced  by  the  sum  raised  by 
the  water  rates  or  water  rents,  the  balance,  so  far 
as  it  is  capable  of  being  estimated  by  unbroken 
pence  in  the  pound  in  a  rate  upon  the  contribu- 
tory place,  is  to  be  charged  upon  and  paid  for  by 
the  contributory  place.  There  is  nothing  to  show 
that  in  the  present  instance  the  proper  deduc- 
tions have  not  been  made  or  that  any  portion  of 
the  water  rates  or  water  rente  has  been  available 
to  reduce  the  sum  rec^uired  to  meet  the  instal- 
ments of  debt  and  the  interest  in  arrear.  And  I 
am  of  the  opinion  therefore  that  the  rate  was 
rightly  made  and  the  appeal  must  be  dismissed 
with  costs.  j^^^  dUmissed. 

Solicitors  for  the  appellant,  AfUlington  and 
Simpson,  Sleaford,  and  Jessopp  and  Godson, 
Sleaford. 

Solicitors  for  the  respondents,  Pattersons,  Snow, 
Bloxam,  and  Kinder,  for  PeaJee,  Snow,  and  Son, 
Sleaford. 


May  17  and  24, 1898. 

(Before  Eidlby  and  Channbll,  JJ.) 

Whitb  o.  Assbssmbnt  Committbb  or 
Bbadfobd-on-Ayon.  (a) 

Poor  rate — Rateable  value — Public-house — Cove- 
jiant  to  sell  owner's  beer  —  Admissibility  — 
^Parochial  Assessment  Act  1836  (6  &  7  WiU,  4, 
c.  96),  8.  1. 

In  assessing  the  rateable  value  of  a  public  house, 
the  fact  that  a  brewer  competing  with  other 
breviers  would  probably  give  a  higher  rent  than 
would  another  tenant,  should  be  taken  into  con- 
sideration, but  not  the  fa>ct  that  the  house  is  worth 
more  to  a  brewer  because  he  can  make  more 
profits  in  his  business  by  subletting  the  house, 
subject  to  a  covenant  to  sell  no  beer  but  his. 

Per  Uhannell,  J, :  The  higher  rent  to  be  considered 
is  the  higher  rent  which  the  brewer  would  give  as 
tenant  from,  year  to  year  simply,  not  as  tenant 
from  year  to  year  intending  himself  to  occupy 
the  premises. 

Case  stated  by  the  court  of  quarter  sessions  of 
Wiltshire. 

(a)  Beported  by  J.  Andrew  Strahan,  Esq.,  BarriBter-at-Law. 


1.  The  appellant  was  rated  as  occupier  of  a  fully 
licensed  public-house  called  the  Rising  Sun  inn, 
in  the  parish  of  Bradford-on-Avon. 

2.  Prior  to  March  1897  the  said  premises  were 
assessed  at  the  respective  sums  appearing  in  the 
following  extract  from  a  valuation  list  then  in 
force : 

No.—. 

Name  of  ooonpier :  William  Sinister. 

Name  of  owner :  William  Sinister. 

Desoription  of  property :  Bising  Son  Inn. 

Name  or  situation  of  property  :  26,  Winsley-road. 

Estimated  extent :  — . 

Gross  estimated  rental :  181.  15«. 

Rateable  value :  151. 

3.  In  Jan.  1897  the  said  licensed  premises  were 
purchased  at  a  public  auction  by  ISlessrs.  Wilkins 
Bros.,  a  firm  of  brewers,  for  the  sum  of  28102., 
and  they  are  the  present  owners.  The  said 
premises  were  let  by  them  to  the  appellant,  as  a 
"  tied  "  house,  on  an  annual  tenancy  of  211,  lOs., 
and  the  appellant  is  the  present  tenant. 

4.  On  the  1st  March  1897  a  new  valuation  list 
was  made,  and  on  the  5  th  April  1897  it  was 
approved  by  the  assessment  committee,  who  are 
the  respondents  upon  this  appeal,  and  the  said 
premises  were  thereby  assessed  at  the  respective 
sums  appearing  in  the  following  extract  from  the 
list  then  made : 

No.  464. 

Name  of  ooonpier :  . 

Name  of  owner :  Wilkins  Bros. 

Desoription  of  Property  :  Bising  Snn  Inn. 

Name  or  situation  of  property  .*  26,  Winsley-road. 

Estimated  extent :  . 

Gross  estimated  rental :  851. 
Rateable  value ;  701. 

5.  On  the  6th  Sept.  1897  the  appellant  appeared 
before  the  assessment  committee  and  objected  to 
the  said  last-mentioned  assessment,  and  the 
assessment  committee  thereupon  idtered  the  said 
valuation  list  and  reduced  the  said  assessment  as 
follows : 

No.  464. 

Name  of  ooonpier : 


Name  of  owner :  Wilkins  Bros. 

Description  of  property  :  Bising  Snn  Inn. 

Name  or  situation  of  property  :  26,  Winsley-road. 

Estimated  extent :  . 

Gross  estimated  rental :  701. 
Bateable  value :  581. 

6.  The  appellant  appealed  to  the  Court  of 
Quarter  Sessions  against  the  said  reduced  assess- 
ment of  70^  gross  estimated  rental,  and  58Z.  rate- 
able value. 

7.  Upon  the  hearing  of  the  said  appeal  it  was 
alleged  that  in  recent  years  there  has  been  great 
competition  among  rival  firms  of  brewers  in  the 
distnct  of  Bradford-on-Avon  and  elsewhere  for 
the  purchase  or  renting  on  leases  of  licensed 
houses  for  the  purpose  of  letting  or  sub-letting 
them  to  tenants  as  "  tied "'  houses,  and  of  thereby 
increasing  the  profits  of  the  breweries  by  the  side 
of  their  b^er  to  such  tenants. 

8.  It  was  further  proved  that  for  the  reasons 
mentioned  in  the  last  paragi*aph  if  the  licensed 

E remises  in  question  had  been  in  the  market  to 
e  let  on  a  tenancy  for  a  term  of  years  brewers 
intending  to  convert  them  into  a  "  tied  "  house  for 
the  sale  of  their  own  beers  only,  would  be  willing 
to  give,  therefore,  a  rent  siifficiently  high  to 
support  the   assessment  appealed  against,   but 
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that  if  the  same  were  to  be  let  on  a  tenancy  from 
year  to  year  only,  brewers  would  probably  give  a 
rent  higher  by  102.  or  152.  a  year,  than  the  rent 
of  272.  lOs.  paid  by  the  appellant  as  an  ordinary 
tenant  (and  would  recoup  themselres  by  the 
profits  on  the  sale  of  their  beers),  but  that  such 
increased  rent  would  not  be  sufficiently  high  to 
support  the  said  assessment  appealed  against. 

9.  It  was  admitted  by  the  respondents  that  the 
net  annual  yalue  within  the  Parochial  Assessment 
Act  (6  &  7  Will.  4,  c.  96)  was  to  be  ascertained  by 
arriving  at  the  rent  at  which  the  said  licensed 
premises  might  reasonably  be  expected  to  let  on 
a  tenancy  from  year  to  year,  and  not  that  at 
which  the  same  might  reasonably  be  expected 
to  let  on  a  tenancy  for  a  term  of  years,  and 
that,  therefore,  the  assessment  appealed  against 
must  in  any  event  be  reduced,  and  the  appeal 
allowed. 

10.  It  was  proved  (a)  that,  if  brewers  were  to  be 
included  in  the  area  of  competition  as  ])ossible 
tenants  of  the  said  licensed  premises  though  they 
did  not  in  fact  intend  themselves  to  occupy  the 
same,  but  only  to  convert  it  into  a  tied  house  for 
the  sale  therein  of  their  own  beers,  the  rent  at 
which  the  said  premises  mi^ht  reasonably  be 
expected  to  let  would  be  sufficiently  high  to  sup- 
port a  gross  estimated  rental  of  from  402.  to  45/. ; 
and  (6)  that  if  such  brewers  were  to  be  excluded 
from  the  area  of  competition  as  possible  tenants  of 
the  said  premises,  and  if  the  said  area  of  com- 
petition was  to  be  restricted  to  such  intending 
tenants  as  would  themselves  occupy  the  premises 
as  ordinary  tenants  of  a  ''  free  "  house,  the  rent  at 
which  the  said  premises  might  reasonably  be 
expected  to  let,  would  only  be  sufficiently  high  to 
support  a  gross  estimated  rental  of  from  302.  to 

11.  The  appellant  contended  that  the  true  test 
of  the  net  annual  value  of  the  said  licensed  pre- 
mises, within  the  meaning  of  the  statute  (6  &  7 
WilL  4  c.  96)  was  the  rent  that  an  ordinary 
tenant  intending  to  occupy  the  premises  from 
year  to  year  as  a  **  free  "  house  for  the  purpose  of 
canring  on  his  own  retail  buedness  as  a  publican 
would  give,  not  what  a  brewer  in  competition  with 
other  brewers  would  ^ve  for  the  purpose  of  con- 
vertings the  premises  mto  a  '*  tied  "  house  for  the 
exclusive  sale  of  his  (the  brewer*s)  beers,  thereby 
increasing  the  profits  of  his  own  business. 

12.  The  respondents  contended  that  the  net 
annual  value  of  the  said  licensed  premises  within 
the  meaning  of  the  Parochial  Assessment  Act 
was  their  value  to  the  owner,  and  not  their  value 
to  the  tenant,  in  fact,  occupying  the  same,  and 
that  the  premises  should  be  assessed  at  the  value 
at  which  they  would  let  to  a  hypotiietical  tenant 
from  year  to  ^ear  (all  possible  competitors  who 
would  be  willmg  to  take  the  premises  from  the 
owner  being  taken  into  account  as  possible 
hypothetical  tenants),  and  that,  therefore,  the 
competition  of  brewere  ought  to  be  taken  into 
consideration,  although  they  did  not,  in  ^t, 
themselves  intend  to  occupy  the  premises,  and 
that  the  area  of  competition  ought  not  to  be 
restricted  to  such  intending  tenants  aa  would 
themselves  occupy  the  premises  in  question. 

13.  The  Court  of  Quarter  Sessions  held  that  in 
arriving  at  the  gross  estimated  rental  and  rate- 
able value,  it  was  the  hereditament,  independently 
of,  and  without  reference  to  any  personal  contract 
with  brewera,  that  had  to  be  assessed ;  in  fact. 


the  "  free  *'  house,  not  excluding  brewera  as  com- 
petitora,  but  treating  them  luce  other  tenants 
from  year  to  year  as  tenants  of  an  heredita- 
ment unfettered  by  any  personal  contract;  and 
ordered  the  gross  rateable  valne  to  be  assessed 
at  352. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  Court  of  Quarter  Sessions  is  right 
in  law,  then  the  order  of  quarter  sessions  is  to  be 
confirmed. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  Court  of  Quarter  Sessions  is 
erroneous  in  law,  then  the  order  of  quarter 
sessions  is  to  be  quashed,  and  an  Jorder  is  to 
be  made  assessing  the  gross  estimated  rental  at 
452. 

Alderson  Fooie,  Q,C.  (with  him  F.  B,  Y. 
Badcliffe  and  T.  R,  Parr).— The  Court  of  Quarter 
Sessions  has  fixed  the  rateable  value  at  352., 
which  is  the  rateable  value  if  brewera  are  excluded 
as  possible  tenants  and  admitted  merely  as  possible 
oocupiera:  (see  paragraph  10  of  the  case).  In 
other  words  the  value  is  assessed  on  the  basis  of 
the  value  of  the  premises  to  the  occupier,  and 
not  to  the  owner.  But  the  rule  is  that  the  rent 
which  tJie  owner  can  obtain  from  a  tenant  from 
year  to  year  is  to  be  the  basis  of  the  rateable 
value.  ixL  the  Parochial  Assessment  Act  there  is 
no  mention  of  occupier.  And  in  settling  what 
rent  can  reasonably  be  obtained  from  a  tenant 
every  possible  class  of  tenants  must  be  considered. 
The  value  is  the  utmost  the  landlord  can  compel 
a  tenant  firom  year  to  year  to  give  him,  ana  in 
considering  what  this  would  be  the  assessment 
committee  were  entitled  to  take  into  consideration 
the  fact  that  owing  to  the  fact  that  the  brewer 
can  sidl  more  of  ms  beer  by  holding  the  house, 
there  were  many  brewera  who  womd  willingly 
give  for  it  more  than  an  ordinaiy  tenant  wonld 
give.  This  is  not  assessing  the  profits  of  such 
trade  any  more  than  taking  into  consideration 
^at  more  profits  ma^  be  made  in  a  shop  in  a 
business  street  than  m  one  not  in  a  businees 
street  is  assessing  the  profits  made  in  the  former 
shop.  In  deciding  the  value  of  a  house  the  com- 
mittee must  take  into  consideration  what  profits 
it  is  likely  to  enable  any  tenant  to  make,  and  not 
merely  any  tenant  in  general  but  any  tenant  of  a 
particular  class.  For  instance,  if  the  house  were 
in  Harley-street,  the  fact  that  medical  men  are 
prepared  to  give  higher  rents  than  other  persons 
for  houses  in  that  street  should  be  taken  into 
consideration.  I  do  not  say  that  the  rent  a 
medical  man  would  give  is  the  rateable  value  of 
such  a  house,  but  I  say  the  fact  that  the  owner 
has  a  chance  of  getting  a  higher  rent  from  a 
medical  man  is  a  fact  which  tends  to  increase  the 
value  of  the  house,  and  as  such  is  a  factor  in 
assessing  the  rateable  value  of  it.  Here  the  class 
of  brewera  are  excluded  as  hypothetical  tenants 
altogether.    Counsel  referred  to 

Reg.  V.  VTellff,  16  L.  T.  Bep.  790 ;  L.  Bep.  2  Q.  B. 
542. 

BuckniU,  Q.C.  (Hon.  H,  L,  Lopes  with  him).— 
Sect.  1  of  the  Parochial  Assessment  Act  1836 
(6  &  7  WiU.  4,  c.  96)  enacts  that  the  rate  shaU  be 
made  "  upon  an  estimate  of  the  net  annual  value 
of  the  several  hereditaments  rated  therein;  that 
is  to  say,  of  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  vear  to  year,** 
subject  to  deductions  and  cost  of  repairs,  Sic 
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White  v.  Abbbssmbnt  Committee  of  Bradford-on-Ayon.  [Q*B.  Diy. 


Here  the  assesBxnent  committee  want  to  fix  the 
rateable  Talue,  not  at  what  the  premises  here 
might  reasonably  be  expected  to  let,  but  at  what 
the  present  owners,  owing  to  the  natare  of  the 
trade,  think  they  might  be  worth  to  them.  When 
Sinister  was  tenant  the  inn  was  valued  at  151. 
As  soon  as  the  present  owners  had  paid  2810Z  for 
the  inn  the  valuation — although  there  is  no  change 
in  the  premises — is  raised  to  70Z.,  that  is  nearly 
three  tunes  the  rent  actually  paid  by  the  present 
tenant.  This  is  clearly  a  value  based  not  on 
what  might  reasonably  be  demanded  from  a 
tenant  from  year  to  year,  but  on  what  certcdn 
persons  following  a  particular  trade  think  the 
premises  might  be  worth  to  them.  It  is  assessing 
as  part  of  the  value  of  the  house  the  profits  which 
its  present  owners  hope  to  make  out  of  it.  It  is 
not  correct  to  say  that  brewers  as  possible 
tenants  are  excluded  by  the  Court  of  Quarter 
Sessions ;  the  decision  of  the  court  is  expressly 
based  on  their  inclusion.  What  is  excluded 
is  the  covenant  between  the  present  owners 
and  their  tenant  which  enables  the  former 
to  make  trade  profits  to  compensate  them  for 
paying  for  the  inn  more  than  it  was  intrinsically 
worth.    Counsel  referred  to 

Dodds  V.  AsseMtnent  Committee  of  South  Shields, 
72  L.  T.  Bep.  645 ;  (1895)  2  Q.  B.  183  ; 

Overseers  of  Sunderland  v.  Chtardians  of  Sunder- 
land, 13  L.  T.  Bep.  239. 

Alder8(m  Foote,  Q.C.  in  reply. 

Monf  24 — Ridley,  J. — ^This  is  a  case  stated 
by  the  Quarter  Sessions  for  the  County  of  Wilts 
upon  an  appeal  by  the  occupier  of  a  public-house 
in  the  parish  of  Bradford-on-Avon  against  the 
assessment  of  such  house  to  the  poor  rate.  In 
what  I  am  going  to  say  1  use  the  terms  appellant 
and  respondent  as  they  were  used  at  quarter 
sessions.  The  assessment  committee  had  assessed 
the  house  at  85Z.  gross  estimated  rental,  and  701. 
net  rateable  value,  but  the  quarter  sessions  re- 
dnoed  the  assessment  to  35Z.  gross  estimated 
rental,  and  28Z.  net  rateable  value.  It  was  not 
contended  before  us  that  the  value  put  on  the 
honse  by  the  assessment  committee  could  be  main- 
tained; but  it  was  contended  that  the  gross 
estimated  rental  should  be  45{.  and  not  35{.  The 
point  arises  in  the  following  way  :  The  house  in 
Jan.  1897  was  purchased  by  a  firm  of  brewers  for 
a  large  sum,  and  by  them  let  to  the  appellant  as 
a  tied  house  on  a  rental  of  27Z.  lOa.  per  annum. 
It  was  not  argued  that  this  figure  furnished  the 
proper  rental  on  which  to  base  the  rateable  value, 
nor  since  the  decision  in  the  case  of  Sunderlandr- 
near-ihs'8ea  v.  The  8underland  Poor  Law  Union 
(34  L.  J.,  p.  121,  M.  C.)  was  it  possible  to  do  so 
with  success.  The  rental  must  be  estimated 
according  to  the  statute  6  &  7  Will.  4,  c.  96,  which 
statute  requires  it  to  be  based  on  the  corporeal 
hereditaments,  taking  into  account  the  more  per- 
manent elements  of  value  to  be  found  therein,  out 
without  allowing  for  the  effect  of  temporary  con- 
tracts and  other  such  accidents.  It  is  the  rent  at 
which  the  premises  may  reasonablv  be  expected 
to  let  on  a  yearly  tenancy,  not  that  at  which 
they  may  let  when  certain  contracts  of  a  personal 
natnre  affecting  the  rental  are  in  existence  be- 
tween the  landlord  and  tenant.  The  hypothetical 
tenant  is  to  be  a  tenant  supposed  to  take  the 
hereditament  as  it  stands,  and  used  as  it  is  so  far 
as  the  use  of  the  premises  goes ;  that  is  to  say,  as 


a  public-house,  as  iron  works,  or  dwelling-house^ 
as  the  case  may  be ;  but  while  that  is  done,  the 
value  of  the  hereditaments  is  not  to  be  affected 
by  contracts  or  conditions  not  directly  bearing  on 
the  occupation  or  use  of  the  property,  but  of  a 
personal  and  collateral  character,  l^w,  in  this 
present  case  the  contention  of  the  appellant,  as 
set  out  in  the  11th  paragraph  of  the  case,  was 
this :  "  That  the  true  test  of  Uie  net  annual  value 
of  the  said  licensed  premises  within  the  meaning 
of  the  statute  (6  &  7  Will.  4,  c.  96)  was  the  rent 
that  an  ordinary  tenant  intending  to  occupy  the 
premises  from  year  to  year  as  a  free  house,  for 
the  purpose  of  carrying  on  his  own  retail  business 
as  a  publican,  would  give,  not  what  a  brewer  in 
competition  with  other  brewers  would  j^ve  for  the 

Eurpose  of  converting  the  premises  mto  a  tied 
ouse,  for  the  exclusive  sale  of  his  (the  brewer's) 
beers,  thereby  increasing  the  profits  of  his  own 
business."  This  appears  to  me  to  be  correct 
according  to  the  rules  above  stated.  The  ordinary 
tenant  intending  to  occupy  the  premises  as  a 
free  house  from  year  to  year  is  in  the  same 
position  as  the  hypothetical  tenant  under  the 
statute,  and  he  is  willing  to  give  the  rent  for 
the  premises,  and  not  for  the  business  carried 
on  upon  them.  The  rent  so  estimated  is  found  by 
the  case  to  be  from  30Z.  to  352.  What,  on  the 
other  hand,  was  the  contention  of  the  respon- 
dents? In  paragraph  12  it  is  stated  that  they 
contended  "That  tne  net  annual  value  of  the 
said  licensed  premises  within  the  meaning  of  the 
Parochial  Assessment  Act  was  their  value  to  the 
owner,  and  not  their  value  to  the  tenant,  in  fact, 
occupying  the  same,  and  that  the  premises  should 
be  assessed  at  the  value  at  wluch  they  would  let 
to  a  hypothetical  tenant  from  year  to  ^ear  (all 
possible  competitors  who  would  be  willing  to 
take  the  premises  from  the  owner  being  taken 
into  account  as  possible  hjrpothetical  tenants, 
and  that  therefore  the  com|>etition  of  brewers 
ought  to  be  taken  into  consideration,  although 
they  did  not,  in  fact,  themselves  intend  to  occupy 
the  premises),  and  that  the  area  of  competition 
ought  not  to  be  restricted  to  such  intending 
tenants  as  would  themselves  occupy  the  premises 
in  question "  Now  this  can  hiurdly  he  under- 
stood without  reference  to  the  earlier  paragraph 
10  in  which  it  is  stated  that  it  was  proved  before 
the  quarter  sessions  that ''  If  brewers  were  to  be  in- 
cluded in  the  area  of  competition  as  possible  tenants 
of  the  said  licensed  premises,  though  they  did  not 
in  fact  intend  themselves  to  occupy  the  same,  but 
only  to  convert  into  a  tied  house  for  the  sale 
therein  of  their  own  beers,  the  rent  at  which 
the  said  premises  might  reasonably  be  expected 
to  let  would  be  sufficientiy  high  to  support  a 
gross  estimated  rental  of  from  402.  to  452." 
Upon  reading  those  two  paragraphs  together, 
it  appears  sufficiently  clear  tiiat  the  respon- 
dents contention  as  against  that  urged  by  the 
appellant  (and  on  which  he  relied  to  raise  the  rent 
from  302.  to  352.  from  402.  to  452.)  was  this  that 
not  only  the  competition  which  would  be  due  to 
the  situation  and  character  of  the  hereditaments 
was  to  be  taken  into  account,  but  also  the  com- 
petition of  brewers  intending  to  use  the  pre- 
mises as  a  tied  house.  In  solar  as  this  conten- 
tion introduces  into  the  estimate  an  element  not 
referable  to  the  rateable  hereditament  itsdUE,  but 
to  some  personal  or  temporary  contract  under 
which  the  business  is  to  be  carried  on  upon  it. 
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I  thiDk  it  is  clearly  wrong.  And  from  the  fiad- 
isgs  in  the  case,  it  is  clear  that  it  was  hy  the 
introduction  of  such  an  element,  that  is  to  say, 
the  use  of  the  house  as  a  tied  house,  that  the 
gross  estimated  rent  of  40Z.  to  45Z.  was  arrived  at 
by  the  respondents.  That  is  the  only  difference 
between  the  two  contentions.  And,  in  my  opinion, 
the  quarter  sessions  were  right  in  holding  that 
the  hereditament  only  had  to  be  assessed,  and 
that,  although  the  competition  of  brewers  was 
not  to  be  excluded  in  estimating  the  rent,  they 
must  be  treated  like  other  tenants  from  year  to 
year  of  an  hereditament  unfettered  by  person^ 
contract.  In  my  opinion,  therefore,  the  order 
ought  to  be  confirmed. 

Channbll,  J. — I  am  of  the  same  opinion.    I 
agree  with  the    judgment    which    my   brother 
Bidley  has   delivered,  but  I  had  prepared  my 
own  judgment  as  regards    one    matter   rather 
more  in  detail,  and  therefore  I  propose  to  read 
it.    I  adopt  the  statement  of  my  brother  Ridley 
as  to  the  mete.    Now  the  difficulty  such  as  it  is, 
in  ascertaining  the  correct  amount  at  which  the 
public-house  should  be  rated  arises  from  the  fact 
that  a  firm  of  brewers  recently  purchased  the 
house  for  a  large  sum,  and  have  let  it  to  a  tenant 
as  a  tied  house  at  a  rent  which  is,  of  course,  less 
than  the  rent  which  he  would  pay  if  he  were  not 
tied.    It  is  clear,  both  on  principle  and  authority, 
that  the  sum  so  paid  nommally  as  rent,  but  really 
as  part  of  the  terms  of  a  somewhat  complicated 
contract,  is  no  test  of  the  market  value  of  the 
premises,  and  is  no  guide  to  assist  the  rating 
authority  in  assessing  the  premises.    Even  the 
actual  rent  paid  for  a  tenement,  where  there  are 
no  such  complications,  is  only  some  evidence  of 
the  gross  estimated  rentel  for  the  purposes  of 
rating,  and,  where  there  are  such  complications, 
the  sum  called  rent  is  not  any  evidence  at  all. 
The  rating  authority,  therefore,  nave  to  assess  the 
tenement  now  in  question  wholly  without  regard 
to  the  sum  actually  paid  by  way  of  rent.    They 
have  also  got  to  assess  it  without  reference  to  the 
sum  actually  paid  by  the  brewer  for  the  purchase 
of  it.    What  they  have  to  do  is  to  find  the  annual 
market  value  in  the  way  provided  for  by  the 
Parochial  Assessment  Act  (6  &  7  Will.  4,  c.  96)— 
that  is,  by  arriving  at  the  rent  at  which  the 
premises  might  reasonably  be  expected  to  let  on  a 
tenancy  from  year  to  year.    The  contest  between 
the  parties  ap^pears  to  oe  as  to  what  effect,  if  any, 
ought  to  be  given  to  the  competition  which  at  the 
present  time  undoubtedly  existe  almost  all  oyer 
JSngland   amongst    brewers    competing   to    get 
public-houses  into  their  own  hands,    i^ow,  the 
contention  of  the  appellant  in  the  court  below  is 
steted  in  paragraph  11  of  the  case.    This  conten- 
tion appears  to  me  not  to  be  precisely  correct. 
It  is  rather  liable  to   be  misunderstood,  and  I 
cannot  adopt  it  in  the  terms  in  which  it  is  steted, 
although  perhaps  there  is  no  substantial  inaccu- 
lucy.  The  JParochial  Assessment  Act  says  nothing 
about  the  hypothetical  tenant  occupying.    The 
purpose  for  which  a  particular  tenant  wants  the 
premises  may  possibly  induce  him  to  pay  more 
than  the  market  value  for  them ;  but,  unless  that 
is  the  case,  the  purpose  for  which  the  tenant 
wante  the  premises  has  nothing  to  do  with  the 
matter  except  in  this   way,  that  property  is  to 
be  rated,  as  it  is  said,  rehu8  sic  stantibtM ;  that 
is  to  say,   a  public-house  is  to  be  rated  on  the 
assumption   that  it   continues  a    public-house; 


and  the  question  is  not  to  be  entered  into  as  to 
whether  a  higher  rent  could  be  got  for  it  by  turn- 
ing it  into  a  bank  or  an  insurance  office,  or  any 
other  kind  of  business  premises.    To  introduce 
the  purpose  for  which  the  tenant  is  going  to  use 
the  premises,  and  to  consider  whether  that  purpose 
is  to  carry  on  the  trade  himself,  or  to  nncbrlet  it 
to    someone   else  to  cany  it  on,  seems  to  me 
to    introduce   extraneous   considerations    some- 
what similar  to   those   which  it  was  attempted 
unsuccessfully  to  iiitroduoe  in   Dodda  v.  8<mth 
Shields  (72  L.  T.    Rep.    645;    (1895)  2  Q.  B. 
133).     If,    in    fact,    there    are    so   many   com- 
petitors, whether  brewers'  or  others,  desiring  to 
obtein  possession  of  public-houses  as  to  raise  the 
value  of  public-houses  in  the  district  (the  number 
of  which,  of  course,  is  limited)  that  fact  neces- 
sarily affecte  the  cum  which  any  tenant,  whether 
brewer  or  not,  may  reasonably  be  expected  to 
giye ;  he  will  have  to  give  that  which  the  landlord 
will  expect  to  get  from  others,  or  he  will  not  be 
taJcen  as  tenant.    I  tbink  that  any  circumstances 
wbich  affect  the  annual  value  in  the  market  must 
be  token  into  consideration  in  arriving  at  the 
gross  estimated  rental ;  that  is,  at  the  sum  which 
may  reasonably  be  expected  to  be  got  from  a 
tenant   from   year   to   year,  and  therefore  the 
demand  which  existe  for  public-houses,  whether 
by  brewers  or  others  must  be  considered,  for  that 
demand  directly  affecte  the  value.    The  conten- 
tion of  the  appellant  is,  however,  well  founded  to 
this  extent.     Any  sums  which   are  paid  by  the 
tenant,  not  by  reason  of  the  value  of  the  pre- 
mises, but  for  reasons  personal  to  himself,  ought 
not  to  be  token  into  account.    This  follows  from 
the  Sunderland  case  (13  L.  T.  Rep.  239).    It  has 
been  said,  and  I  think  rightiy,  that  the  looss 
estimated  rentel  is  such  a  sum  as  may  be  assumed 
to  have  been  arrived  at  by  what  is  called  the 
higgling  of  the  market^  that  is  by  bargaining 
between  landlords  and  proposed  tenante.    It  may 
be  illustrated  thus :  the  owner  of  a  public-hoiiae 
who  is  desirous  of  letting  it  receives  an  offer  from 
a  brewer  to  take  it  as  tenant  from  year  to  year  at 
a  certain  rent.      The  owner  might  say  to  the 
brewer,  "I  will  not  take  that  rent  from  you;  I 
know  it  is  worth  more  than  that  to  you ;  you  will 
make  large  profi to  out  of  it  by  letting  it  as  a  tied 
house,  aim  I  shall  not  let  it  to  you  ni^ess  you  will 
give  me  more."    The  brewer  being  really  anxioiu 
to  make  those  profite  would  probably  give  more. 
That  is  obviously  given  for  reasons  personal  to 
the  brewer,  and  it  has  nothing  to  oo  with  the 
market  value  of  the  premises,  although  the  poea- 
bility  of  it  being  given  may  be  a  matter  tending 
to  raise  the  mark^  value.    Such  a  rent  as  that 
could  not,  in  my  opinion,  be  treated  as  a  rent 
which  might  reasonably  be  expected  to  be  got  for 
the  premises  within  the  meaning  of  the  Parochial 
Assessment  Act,  and  cannot  be  taken  as  the  gross 
estimated  rental.    Again,  suppose  the  owner  of  a 
public-house  to  have  an  offer  from  an  ordinary 
tenant  of  a  certain  sum,  he  may  say  to  him,  "I 
shall  not  take  that  sum ;  there  are  a  great  maDV 
brewers  wanting  houses  now,  and  if  I  wait  i 
expect  I  shall  find  a  brewer  who  will  give  me  much 
more  than  you  offer."    Then  the  man  offers  him 
more,  and  is  accented.    That  is  evidence  of  an 
increase  in  the  market  value  of  the  premises  where 
such  a  demand  for  houses  by  brewers  existe  as  to 
make  it  reasonable  to  expect  that  a  landlord  would 
get  from  anyone  a  higher  rent  for  his  public-house 
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than  he  would  if  that  demand  of  the  brewers  did 
not  exist.  Then  that  higher  rent  is  a  rent  which  may 
reaflonably  be  expected  to  be  got  for  the  premises 
within  the  meanmg  of  the  Parochial  Assessment 
Act,  and  the  rating  will  be  higher  than  if  his 
demand  did  not  exist.  I  do  not  think,  therefore, 
that  it  is  right  to  say  that  the  competition  of 
brewers  should  be  wholly  excluded  from  considera- 
tion, but  the  special  prices  which  they  may  give, 
owing  to  x>er8onal  considerations,  and  not  on 
aocoont  of  the  value  of  the  premises,  should  be 
excluded,  except  so  far  as  the  possibility  of  such 
special  prices  Dei^  obtained  raises  the  market 
value  generally.  Turning  now  to  the  contention 
of  the  respondent,  that  is  stated  in  paragraph  12. 
"  The  respondents  contend  that  the  net  annual 
value  of  the  said  licensed  premises  within  the 
meaning  of  the  Parochial  Assessment  Act  was 
their  vsJue  to  the  owners,  and  not  their  value  to 
the  tenant  in  fact  occupying  the  same,  and  that 
the  premises  should  be  assessed  at  the  value  at 
whion  they  would  be  let  to  a  hypothetical  tenant 
from,  year  to^ear  (all  possible  comx>etitors  who 
would  be  willmg  to  take  the  premises  from  the 
owner  being  teken  into  account  as  possible 
hypothetical  tenants,  and  that,  therefore,  the 
competition  of  brewers  ought  to  be  taken  into 
consideration,  although  they  did  not  in  fact  them- 
selyes  intend  to  occupy  the  premises)  and  that 
the  area  of  competition  ought  not  to  be  restricted 
to  such  iutendm^  tenants  as  would  themselves 
oocupy  the  premises  in  question."  Now,  that 
seems  to  me  to  be  correct,  subiect  only  to  the 
doabt  as  to  what  is  meant  by  tne  "  comx>etition 
of  brewers  being  taken  into  consideration."  If 
that  means  that  the  question  shall  be  considered 
whether  the  competition  of  brewers  has  raised  the 
market  annual  value  of  public-houses  in  the  dis- 
trict, then,  in  my  opinion,  it  is  right.  If,  however, 
it  means  that  the  special  value  which  the  brewer 
may,  for  reasons  connected  with  their  own  busi- 
ness, be  willing  to  give  are  to  be  treated  as  the 
gross  estimate  rental  of  the  premises  because 
these  sums  might  be  got  from  orewers,  then,  in 
my  opinion,  it  is  wrong.  The  decision  of  the 
quarter  sessions  upon  these  contentions  is  stated 
in  paragraph  13 :  "  The  Court  of  Quarter  Sessions 
held  that  in  arriving  at  the  gross  estimated 
rental  and  rateable  value,  it  was  the  hereditament, 
independently  of,  and  without  reference  to  any 
personal  contract  with  brewers,  that  had  to  l>e 
assessed."  Now,  that  is  clearly  right.  Then  it 
goes  on  :  "In  faci^  the  ' free  house,  not  excluding 
brewers  as  competitors.*'  Therefore,  it  seems  that 
they  have  not  adopted  that  part  of  the  apx>el- 
lant's  contention  which  seems  to  me  to  be 
erroneous.  They  have  not  excluded  brewers 
as  competitors  as  they  were  invited  to  do,  but 
have  for  some  purpose  considered  the  effect  of 
their  competition.  Then  it  goes  on:  "But 
treating  them  like  other  tenants  m>m  yeai*  to  year 
as  tenants  of  an  hereditament  unfettered  by  any 
personal  contract."  Tins  does  not  appear  to  me 
to  be  quite  clear.  The  brewers  woula  not  in  any 
case  be  fettered  hj  a  periional  contract,  and  the 
house  is  necessarily  rree  when  they  take  it.  It 
probably  means  not  taking  into  account  any 
sums  over  and  above  the  market  value  which  the 
brewers  might  be  willins  to  give  for  purposes  of 
their  own  to  carry  out  their  object  of  making  it  a 
tied  bouse.  In  that  view  the  decision  of  the  quarter 
sessions  is  right,  and  the  only  thing  that  dur- 
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ing  the  ar^ment  made  me  doubt  the  correctness 
of  the  decision  was,  that  the  sessions  go  on  to  fix 
the  gross  estimated  rental  at  35Z.  which  is  one  of 
the  figures  mentioned  in  paragraph  10  (h)  as  the 
rental  :  "  On  the  assumption  that  brewers  were 
excluded  from  the  area  oi  comx>etition.''  And  tiie 
sessions,  although  they  expressly  state  they  did 
not  exclude  the  brewers,  nevertheless  adopt  the 
figures  stated  as  the  rental  if  they  were  excluded. 
I  think  the  explanation  is  that  in  paragraph  10  (a) 
the  40Z.  to  45Z.  means  the  sum  for  which  the 
premises  would  let  to  the  brewers,  but  not  to  any- 
one else ;  that  is  what  I  have  called  the  special 
sums  ;  and,  if  so,  it  is,  in  my  opinion,  clear  that 
the  sessions  were  right  in  rejecting  that  as  the 
gross  estimated  rentaL  Paragraph  10  (b)  states 
th&t  the  rental  would  be  from  30Z.  to  35Z.  if 
brewers  were  excluded.  This  gives  a  margin  of 
52. ;  and,  possibly  the  court  of  quarter  sessions 
thought  that  if  the  possible  raising  of  the  market 
value  of  public-houses  by  the  competition  of 
brewers  was  taken  into  account,  it  would  not  raise 
the  rental  beyond  35Z.  If  so  the  sessions  were 
right  in  fixing  the  gross  estimated  rental  at  35Z. 
In  any  case  the  only  question,  in  my  opinion,  on 
the  facts,  as  stated  is  whether  352.  is  the  right 
figure,  or  some  figure  between  35Z.  and  401,  We 
could  not  interfere  with  the  decision  of  the  court 
of  quarter  sessions  on  such  a  point  as  that,  and  I 
have  endeavoured  to  explain  my  opinion  upon  the 
questions  of  principle  involved.  1  think  that  the 
quarter  sessions  were  right  in  principle,  and  that 
the  order  of  quarter  sessions  must  be  confirmed, 
and  with  coste.  ^^^^  dismissed. 

Solicitors  for  the  Assessment  Committee,  Berhe- 
ley-Caleott,  HoUotoay,  and  Tudor,  for  Beavan  and 
Compian,  6radford-on-Avon. 

Solicitor  for  White,  C  /.  Janes,  Trowbridge. 


June  15  and  18,  1898. 

(Before  Bsuge,  J.) 

Penny  v.  The  Wimbledon  Usban  District 
Council  and  Ileb.  (a) 

Principal  and  agent — Public  body — Contractor — 
LiaoUity  of  principal  for  negligence  of  con- 
tractor— Payment  into  court  by  one  joint  tort- 
feasor — Separate  defences. 

The  Wimbledon  District  Council  had  given  notice 
to  the  owner  of  a  certain  road  to  repair,  and  the 
requirements  of  such  notice  not  having  been 
complied  unth,  they  proceeded  to  have  the  works 
carried  out  themselves. 

They  thereupon  entered  into  a  contract  with  the 
defendant  Iles  to  do  the  works,  and  by  his  con- 
tract  he  was  to  supply  aU  materials  and  labour, 
a/nd  the  work  was  to  be  in  ctccorda/nce  unth  the 
specifications  and  plans  prepared  by  the  sur- 
veyor, who  was  to  have  the  power  to  require 
improper  matericUs  to  be  removed,  and  other 
ana  proper  m^iterial  substihited,  and  under 
certain  circumstances  could  require  workmen  to 
be  discharged,  lies  left  a  heam  of  soil  in  the 
road  at  night,  over  which  the  plaintiff  fell  and 
was  injured,  and  after  this  accident,  oy  order 
of  the  district  council,  lights  were  placed. 

Separaie  defences  were  delivered  by  the  defendants. 

fa)  Beported  by  W.  di  B  Hbbbbkt.  Esq..  Barrister-At-Law. 
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lies  denied  liahUity,  and  paid  752.  into  court. 
The  district  covm^  paid  nothing  into  court, 
hut  pleaded  that,  "the  defendant  lies,  while 
denying  liahility,  has  paid  into  court  752.,  and 
these  defendants  say  that  sum  is  sufficient  to 
satisfy  the  plaintiff's  claim" 

The  jury  returned  a  verdict  for  601. 

Held,  that  the  duty  of  affording  protection  to  the 
public  was  in  the  circumstances  also  incurred  by 
the  district  council,  and  that  hy  entering  into  a 
contract  such  as  this  with  lies,  they  could  not 
avoid  the  obligation  of  the  duty. 

Further,  that,  although  the  two  defendants  might 
have  joined  in  a  defence  of  payment  inio  court 
which  would  have  availed  them  both,  yet  as  they 
did  not  do  so,  but  had  put  in  a  separate  defence, 
they  could  not  avail  themselves  of  the  payment 
into  court  by  Iles,  and  that  judgment  must 
therefore  be  entered  against  them. 

This  was  an  action  tried  before  Bruoe,  J.  and  a 
special  jury. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  suffered  by  the  plaintiff  by 
falling  over  a  heap  of  soil  placed  by  the  defendant 
lies  in  a  road  which  he  was  repairing  under  a 
contract  from  the  defendants,  the  District 
Council. 

The  facts  sufficiently  appear  from  the  judg- 
ment. 

By  an  agreement  made  between  the  defen- 
dant Hes  of  the  one  part  and  the  district 
council  of  the  other  part, 

The  oontraotor,  for  the  oonBideration  of  the  som  of 
eight  hundred  and  sixty-three  pounds,  to  be  paid  to  the 
oontraotor  by  the  district  oonndl  in  the  manner  herein- 
after stated,  doth  hereby  oontract  and  agree  with  the 
district  council  and  their  suocessors  that  the  contractor 
will,  in  a  good,  substantial,  and  workmanlike  manner, 
and  with  materials  sufficient  and  proper  of  their  seyeral 
kinds,  execute,  perform,  and  complete,  all  and  singular, 
the  works  and  things  mentioned  or  described  in  or 
implied  by  or  to  be  reasonably  inferred  from  this  con- 
tract and  the  specification  hereunto  annexed  (hereinafter 
called  the  works)  according  to  the  said  specification,  and 
to  contain  plans  and  drawings  prepared  by  the  surreyor 
hereinafter  mentioned  and  signed  by  him,  and  the  con- 
tractor, and  according  to  such  working  and  explanatory 
drawings  and-  instructions  as  may  from  time  to  time  be 
furnished  to  the  contractor  by  the  surveyor  hereinafter 
mentioned  within  the  time  hereinafter  limited  and, 
subject  to  the  conditions  and  stipulations  following,  that 
is  to  say :  ...  (5)  If  any  workman  or  other  per- 
son employed  by  the  contractor  in  or  about  the  execution 
of  the  works  shall  at  any  time,  in  the  opinion  of  the 
surveyor,  be  incompetent  or  conduct  himself  improperly 
and  the  surveyor  shall  give  notice  in  writing  thereof  to 
the  contractor,  the  oontraotor  shall,  within  twenty-four 
hours  from  the  service  of  such  notice,  discharge  from  the 
works  such  workman  or  other  person,  and,  in  default  of 
such  discharge  it  shall  be  lawful  for  the  surveyor  to 
disoharge  such  workman  or  other  person  and  to  hire  or 
employ  any  other  person  in  the  stead  at  the  expense  of 
the  contractor.  And  such  expense,  if  not  previously 
paid,  shall  be  deducted  from  any  payment  that  may  then 
be  or  thereafter  may  become  due  to  the  contractor. 
(6)  If  any  part  of  the  work  shall  at  any  time,  in  the 
opinion  of  the  surveyor,  be  unsound  or  improperly 
executed  and  the  surveyor  shall  give  notice  thereof  in 
writing  to  the  contractor,  the  contractor  shall  cause  such 
work  to  be  immediately  removed  and  properly  re-executed 
to  the  satisfaction  of  the  surveyor  without  any  extra 
charge.  And  in  default  of  such  removal  or  re- execution 
it  shall  be  lawful  for  the  surveyor  to  cause  such  work 
to  be  removed  and  re-executed  at  the  expense  of  the 


oontraotor.  And  such  expense,  if  not  previously  psid, 
may  be  deducted  from  any  payment  that  may  beoome 
due  to  the  contractor  under  the  contract.  And  if  at  any 
time  after  the  works  shall  have  been  certified  by  tiie 
surveyor  to  have  been  completed  to  his  satisfaction  and 
either  before  or  after  the  contractor  shall  have  received 
from  the  district  council  any  payment  on  account 
thereof  it  shall  appear  that  any  part  of  the  worki 
has  not  been  examined  by  the  contractor  acoordixig 
to  the  terms  of  this  contract,  it  shall  be  lawful  for  the 
district  council,  notwithstanding  any  such  oertifieate,  to 
institute  an  action  against  the  oontraotor  for  the 
damages  sustained  by  them  in  consequence  of  such  non- 
execution  or  for  recovery  of  any  expenses  which  they 
may  have  incurred  in  procuring  the  completion  of  the 
works  according  to  such  terms.  (7)  Any  damage  or  lose 
which  may  happen  to  the  works  or  the  materials,  imple- 
ments, or  tackle  therein  used  during  the  progress  thereof 
which  shall  arise  from  theft,  spoiling,  deoay,  waste, 
wind,  rain,  or  fire  shall  be  made  good  by  the  contractor 
to  the  satisfaction  of  the  surveyor  without  any  extra 
charge.  And  the  contractor  shall  save  the  district 
council  harmless  and  indemnified  from  all  daimi 
and  actions  for  or  in  respect  of  any  damage  or  injury 
to  persons  or  property  arising  from  or  occasioasd 
by  tiie  neglect,  default,  or  misconduct  of  the  contractor 
or  of  any  person  employed  by  the  oontraotor  or  other- 
wise howsoever  from  or  by  the  execution  of  the  works. 

Lord  Coleridge  and  8.  Lynch  for  the  plaintiff. 

C.  T.  OHes  for  the  district  council. 

Bawlinson  Q.C.  and  H.  Newson  for  Iles. 

Bbuce,  J.  read  the  following  written  judg- 
ment : — ^In  this  case  the  action  is  brought  against 
the  Wimbledon  Urban  District  Gounoir  and 
Edmund  lies  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  by  &lluig  over 
a  neap  of  surface  soil  and  grass  placed  by  the 
defendant  Hes  in  Queen's-road,  Wimbledon,  and 
left  there  on  the  evening  of  tiie  23rd  Oct.  after 
dark  without  any  light  or  precaution  to  warn 
persons  passing  along  the  road  of  the  obstroction 
caused  oy  the  heap.  Queen's-road  is  a  road 
within  the  jurisdiction  of  the  Wimbledon  Urban 
District  Council,  which,  although  for  some  con- 
siderable time  prior  to  the  nappening  of  the 
matter  complained  of  it  had  be^  set  out  as  a 
road  by  the  owner  of  the  land  and  used  by  the 
public,  had  not  beoome  repairable  by  the  iiuiabi- 
tants  at  large,  and  had  not  been  tskken  over  by 
the  district  council.  The  district  council  had 
given  notice  under  sect.  150  of  the  Public  Health 
Act  1875  to  the  owner  requiring  the  road  to  be 
sewered,  levelled,  paved,  metall^,  flagged,  chan- 
nelled, and  made  good,  and,  the  requirements  of 
such  notice  not  having  been  complied  with,  the 
district  cpuncil  proceeded  to  procure  the  works  to 
be  carried  out  under  their  curection.  With  this 
view  they  entered  into  a  contract  with  the  defen- 
dant lies,  who  is  a  contractor,  and,  in  the  oonne 
of  canning  out  his  contract^  he  trimmed  up  the 
sui^ace  of  the  road,  took  away  the  grass  whidi 
had  been  allowed  to  grow  on  the  "  hatmches  **  of 
the  road  and  in  the  waterways,  and  put  the 
surface  soil  and  grass  in  heaps  on  the  mde  of  tlud 
road.  The  plaintiff  on  the  night  when  the  acci- 
dent hapx>ened  had  walked  down  the  path  on  the 
south  side  of  Queen's-road,  and  at  the  foot  of  the 
road  she  proceeded  to  cross  the  road  in  order  to 
get  over  to  Cromwell-road,  where  she  lived,  when 
she  fell  over  one  of  the  heaps.  The  district 
council  and  Les,  the  contractor,  delivered 
separate  defences.     Both   denied   liability,  but 
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the  defendant  Ilea  paid  a  som  of  mone^ 
into  court.  The  defendants  the  district  conned 
did  not  brine  any  money  into  court,  and 
they  pleaded  that  the  money  paid  into  court 
by  lies  was  sufficient  to  satisfy  the  plaintiff's 
daim.  The  jury  found  that  the  leaving  of  the 
heaps  in  the  position  in  which  they  were  left 
aft^  dark  without  a  lieht  or  other  warning  was 
an  act  of  negligcEce,  and  thev  assessed  as  damages 
a  snm  of  money  less  tlum  the  amount  paid  into 
court  by  the  defendant  IJes.  I  thereupon  directed 
judgment  to  be  entered  for  the  defendant  Hes. 
The  question  arises,  Are  the  defendants  the 
district  council,  entitled  to  have  judgment 
entered  for  them  P  Mr.  Giles,  who  argued  the 
case  on  behalf  of  the  district  council,  contended 
that  they  were  not  liable.  He  said  that  Hes  was 
an  independent  contractor  employed  by  the 
district  council  to  do  work  which  was  in  itself 
lawful,  and  that  the  district  council  was  not  liable 
for  any  neglieence  that  lies  or  his  men  may  have 
been  guilty  of  in  the  course  of  the  execution  of 
the  work.  This  question  resolyee  itself,  I  think 
to  a  large  extent  into  a  question  of  fact  depend- 
ing upon  the  terms  of  the  employment  oi  Hes. 
The  question  is  whether  Hes  was  an  independent 
contractor  or  whether  the  district  board  reserved 
the  power  of  controlling  the  contractor  and  of 
r^ulating  the  manner  in  which  he  did  the  work. 
I  nave  looked  carefully  at  the  terms  of  the  con- 
tract between  the  district  council  and  Hes,  and 
I  have  come  to  the  conclusion,  having  regard  to 
the  whole  terms  of  the  contract,  that  the  district 
council,  by  their  surveyor,  reserved  powers  which 
oonf  ened  upon  them  entire  control  over  the  work 
and  the  maimer  in  which  it  was  to  be  done.  I  do 
not  rely  upon  the  clauses  giving  power  to  the 
surveyor  to  require  incompetent  workmen  to  be 
dismissed  or  unsound  work  to  be  removed, 
because  those  clauses  standing  alone  would  not*  I 
think,  give  the  district  councu  such  control  over 
the  work  as  to  make  the  contractor  their  agent 
or  servant.  But  the  first  operative  clause  in  the 
contract,  which  requires  Hes  to  execute  aU  the  works 
mentioned  in  the  specification  and  the  signed  plans 
aooording  to  such  explanatory  drawings  and  in- 
stmctions  as  may  from  time  to  time  be  furnished 
to  the  contractor  by  the  surveyor,  seems  to  me  in 
effect  to  give  the  surveyor  of  the  district  council 
complete  control  over  the  work  and  over  the 
manner  in  which  it  is  to  be  done.  There  is, 
further,  a  circumstance  which  I  think  is  not 
without  its  bearing  on  this  part  of  the  case. 
As  soon  as  the  aUention  of  tiie  officers  of  the 
district  council  was  called  to  the  fact  that  the 
plaintiff  had  fallen  over  one  of  the  heaps, 
lights  were  ordered  to  be  placed  near  the  heaps 
at  night,  and  lights  were  placed  accordingly. 
That  seems  to  me  to  show  that  the  district  council 
not  only  had  the  power,  but  they  did  in  fact 
during  the  continuance  of  the  contract  exercise 
the  ^wer,  of  directing  Ik^hts  to  be  placed  as  a 
warning  to  the  public,  i  have  come  to  the  con- 
clusion that  the  defendants,  the  district  council, 
having  the  control  of  the  works,  are  liable  for  the 
negligent  acts  which  they  x>ermitted.  But  there 
is  another  ground  upon  which  the  plaintiff  argued 
that  the  dSendants  were  liable.  It  is  cpnt^ded 
by  Lord  Coleridge,  who  argued  the  case  for  the 
plaintiff,  that,  even  if  Hes  is  to  be  regarded  as  an 
uidependent  contractor,  still,  upon  tne  principle 
of  Uarddker  v.  Idle  District  Cowicil  (74  L.   T. 


Bep.  69 ;  (1896)  1  Q.  B.  3351,  the  district  councU 
in  this  case  is  liable.  In  the  case  of  the  Idle 
District  Council  the  works  which  were  beinff 
executed  were  being  executed  by  the  contractor  of 
the  local  board  pursuant  to  the  powers  of  the  same 
section  of  the  Public  Health  Act  1875  (sect.  150), 
as  applied  in  the  present  case,  and  I  fiad  it  diffi- 
cult to  draw  a  distinction  between  the  two  cases. 
Pickard  v.  8mith  (4  L.  T.  Rep.  470 ;  10  0.  B.  N.  S. 
470)  is  another  case  that  closely  resembles  the 
present.  In  that  case  the  defendant  was  the 
lessee  of  refreshment-rooms  and  a  coaJ-cellar, 
and  there  was  an  opening  for  putting  coals  into 
the  coal-cellar  on  the  arrival  platform  at  a  railway 
station.  The  defendant  employed  a  coal  merchant 
to  put  coals  into  the  cellar,  and  the  coal  merchant's 
servants,  while  putting  coals  into  the  cellar,  left 
the  hole  insufficiently  guarded.  The  plaintiff,  whilst 
passing  in  the  usual  way  out  of  the  station,  fell  into 
the  coal-cellar  and  was  injured.  It  was  held  that 
the  defendant  was  liable.  The  principle  of  the  deci- 
sion, I  think,  is  this — ^that  when  a  person  employs  a 
contractor  to  do  work  in  a  place  where  the  public 
are  in  the  habit  of  passing,  which  work  will, 
unless  precautions  are  taken,  cause  danger  to  the 
public,  an  obligation  is  thrown  upon  the  person 
who  orders  the  work  to  be  done  to  see  that  the 
necessary  precautions  are  taken,  and  that,  if  the 
necessary  precautions  are  not  taken,  he  cannot 
escape  liability  by  seeking  to  throw  the  blame  on 
the  contractor.  Picka/rd  v.  Smith  is  an  autho- 
rity for  the  proposition  that  no  sound  distinction 
in  this  respect  can  be  drawn  between  the  case  of 
a  public  highway  and  a  road  which  may  be,  and 
to  the  knowledge  of  the  wrongdoer  probably  will 
in  fact  be,  used  oy  x>or8ons  lavvtully  entitied  so  to 
do.  The  district  council  employ  the  contractor  to 
do  work  upon  the  surface  of  a  road  which  they 
know  is  being  used  by  the  public,  and  they  must 
have  known  that  the  works  wluch  were  to  be 
executed  would  cause  some  obstruction  to  the 
traffic,  and  some  danger  unless  means  were  taken 
to  give  due  warning  to  the  public.  The  duty  of 
affording  protection  to  the  public  was  in  the  cir- 
cumstances incurred  by  the  district  council,  and 
the  district  council  could  not  avoid  the  obligation 
of  the  duty  by  entering  into  a  contract  with  Hes. 
The  question  remains.  Can  the  defendants,  the 
district  council,  avail  themselves  of  the  separate 
defence  which  is  pleaded  by  Hes  ?  The  two  d^en- 
dants,  if  they  had  pleased,  might  have  joined  in 
a  defence  of  payment  into  court  which  would 
have  been  available  for  both.  But  the  district 
council  have  chosen  to  put  in  a  separate  defence. 
I  cannot  see  in  the  circumstances  that  they  can 
avail  themselves  of  the  payment  into  court  by 
Hes.  ,  So  far  as  their  defence  is  concerned  it 
simply  amounts  to  a  denial  of  liability,  but  in 
that  defence  they  have  failed.  The  plaintiff  is 
therefore  entitied  to  judgment  for  502.  and  costs. 
Of  course,  as  the  50Z.  has  been  obtained  from  the 
other  defendant,  lies,  the  judgment  against  the 
district  council  will  be  confined  to  costs  only. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff,  8,  A,  Janes, 
Solicitor   for    the    district    council,     W.    H, 
Whimeld. 
Solicitor  for  Hes,  A.  E.  Copp, 
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Q.B.  Div.]      GsAWFOBD  V,  Thb  City  op  London  Electric  Lighting  Co.  Lim.      [Q.B.  Dnr. 


Friday,  July  1. 1898. 

(Before  Day  and  Bidlbt,  JJ.) 

Cbawfosd,  on  bbhalf  of  the  Matos,  &c.,  of 
THE  City  of  London  v.  The  City  of 
London  Elbctsic  Lighting  Company 
Limited,  (a) 

Electric  lighting — Electric  inspeetor^Becuonable 
expenses — Electric  Lighting  Orders  Confirma- 
maHon  {No.  15)  Act  1890  (53  &  54  Vict.  c.  ccxtanx), 
s.  47. 

By  sect.  47  of  the  Electric  Lighting  Orders  Con- 
firmation  {No.  15)  Act  1890  it  ts  enacted  that, 
**  Save  as  otherwise  provided  by  this  order  or  by 
any  regulation  under  this  order,  aU  fees  and 
reasonable  expenses  of  an  electric  inspector  .  .  . 
shall,  in  the  absence  of  any  agreement  to  the 
contrary  between  the  undertakers  and  the  local 
authority,  be  paid  by  the  undertaJcers.  Provided, 
that  where  the  report  of  an  electric  injector,  or 
the  decision  of  the  Board  of  Trade  snows  that 
any  consumer  wcu  guilty  of  any  default  or  neg- 
ligence such  fees  and  expenses  snail  .  .  .  oe 
paid  by  such  consiMner  or  consumers  as  the  court 
or  board  having  regard  to  such  report  or  decision 
shall  direct.^* 

Held,  that  "reasonahle  expenses  of  an  electric 
inspector'*^  here  meant  expenses  specifically  in- 
curred by  the  electric  inspector  in  making  tests 
and  inspections,  and  did  not  include  the  salary 
appointed  to  the  inspector  by  the  local  authority 
under  sect.  36,  or  the  general  expenses  of  his 
lahoratory  and  staff. 

Appeal  by  case  stated  of  the  City  Solioitor, 
actrnfi"  OS  oebalf  of  the  Mayor  and  Commonalty 
and  Citizens  of  the  City  of  London,  from  the 
decision  of  an  alderman  sitting  at  the  Guildhall, 
and  being  a  coart  of  summary  jarisdiction. 

On  the  25th  March  1898  an  application  was 
made  in  the  court  of  summary  jurisdiction  by 
the  appellant  to  ascertain  the  amount  of  "  fees 
and  reasonable  expenses  of  an  electric  inspector  '* 
under  the  provisions  of  the  Electric  Lighting 
Orders  Connrmation  (No.  15)  Act  1890. 


The  statement,  showing  details  of  the  amount 
claimed  to  be  payable  by  respondents  as  fees  and 
reasonable  expenses  was  in  enect  as  follows : 

Bent  of  eleobioal  Iftboratory  for  two  years  te  Christmas, 
1896,  3901. ;  gfas  for  heating  laboratory  for  same  period, 
51.  108.  6d. ;  eleotrioity  for  lighting  and  testing  for 
fame  period,  151. 17«. ;  cleaning  for  same  period,  4«. ; 
ooal  for  same  period,  3«. ;  insoranoe  till  1897,  61. 11«.  6d. ; 
wages  of  assistants  till  1896,  1421.;  interest  upon 
capital  outlay  on  inatmments,  fittings,  Ac,  for  two  years 
ending  Christmas,  1896,  171. 10«.  lid. ;  depreciation  on 
Talne  of  instnunents,  &o.,  at  5  per  cent.,  351.  Is.  Id. ; 
salary  of  electric  inspector  till  Christmas  1896, 
6131.  3«.  9d. ;  total  amount  claimed,  12261.  28.  Id, ;  less 
fees  received  by  electric  inspector  to  Christmas  1896, 
841. ;  net  claim,  1U21.  2t.  Id. 

On  the  4th  April  1898  the  appellant  and  re- 
spondents by  their  counsel  attended  before  the 
alderman  sitting  as  a  court  of  summary  lurisdic- 
diction,  at  the  justice  room,  and  the  alderman 
ascertained  the  amount  of  tbo  fees  of  the  electric 
inspector  to  be  84Z.,  and  decided  that  there  were 
no  reasonable  expenses  of  the  inspector,  within 
the  meaning  of  the  El«>ctric  Lighting  Orders 
Confirmation  Act. 


(«)  Beported  by  J.  Anoekw  Stbi^hah,  Eiq.,  B«rrUier-at-Lai 


Sects.  35,  36,  and  47  of  the  Act  are  as  follows : 

Sect.  35.  The  local  authori^,  so  long  as  tfaey  are  not 
themselyeB  the  ondertakera  for  the  pnrpoees  of  this  order, 
may  from  time  to  time  appoint,  and  keep  appointed,  ons 
or  more  competent  and  impartial  person  or  persons  to 
be  electric  inspector  or  inspectors  under  this  order.  If 
no  electric  inspector  is  appointed  by  the  local  anthoriiy, 
or  if  the  inspection  of  electric  lines  and  works  is  imper^ 
feotly  attended  to  by  the  local  authority,  or  if  the  loeal 
authority  themaelFcs  become  the  nndmtakers  for  the 
purposes  of  this  order,  the  Board  of  Trade,  on  the  appli- 
cation of  any  consumer,  or  of  the  undertakers,  may  from 
time  to  time  appoint  and  keep  appointed  one  or  more 
competent  and  impartial  person  or  persons  to  be  eleotrie 
inspector  or  inspectors.  The  duties  of  an  deotzic 
inspector  under  the  order  shall  be  as  follows :  (a)  The 
inspection  and  testing  periodically  and  in  special  oaeee, 
of  undertakers'  eleobio  lines  and  works  and  the  supply  of 
energy  given  by  them ;  (b)  the  certifying  and  examina- 
tion of  meters ;  and  (c)  such  other  duties  in  relatkm 
to  the  undertaking  as  may  be  required  of  him  under  the 
proyisions  of  this  order,  or  of  any  regulations  under  thif 
order. 

Sect.  36.  The  local  authority  with  the  approTal  of  the 
Board  of  Trade,  or  the  Board  of  Trade,  if  the  inspector 
is  appointed  by  them,  may  from  time  to  time  prescribe 
the  manner  in  which  and  the  time  at  which  any  noh 
duties  are  to  be  performed  by  an  elecbric  inspector,  and 
also  the  fees  to  be  taken  by  him,  and  such  fees  shall  be 
accounted  for  and  applied  as  may  be  dxreoted  by  the  looal 
authority  or  the  Board  of  Trade  as  the  case  may  be. 
The  local  authority  may  pay  to  any  electric  inspector 
appointed  by  them  under  this  order  such  reasonable 
remuneration  (if  any)  as  they  may  from  time  to  time  de- 
termine, and  such  remuneration  may  be  in  addition  to  or 
in  substitution  for  any  fees  directed  to  be  paid  to  elsoiric 
inspectors  for  seirioes  rendered  by  them  in  respect  of 
their  duties  under  this  order,  or  any  reguLations  of  the 
Board  of  Trade  made  in  pursuance  of  this  order,  or  the 
principal  Act,  according  as  the  local  authority  ehall  eo 
determine. 

Sect.  47.  Saye  as  otherwise  proTided  by  this  order, 
or  by  any  regulations  under  this  order,  all  fees  and  rea- 
sonable expenses  of  an  electric  inspector  shall,  nnleis 
agreed,  be  ascertained  by  a  court  of  summary  jnrisdio- 
tion,  or  (where  the  inspector  is  appointed  by  them)  by 
the  Bourd  of  Trade,  and  shall  in  the  absence  of  any 
agreement  to  the  contrary  between  the  undertakers  and 
the  looal  authority  be  paid  by  the  undertakers.  Pro- 
Tided  that  where  the  report  of  an  electric  inspector,  or 
the  decision  of  the  Board  of  Trade  shows  that  any  oon- 
Bumer  was  guilty  of  any  default  or  negligence  such  fees 
and  expenses  shall  on  being  ascertained  as  aboTS-men- 
tioned,  be  paid  by  such  consumer  or  consumers  as  the 
oonrt  or  board,  having  regard  to  such  report  or  deoieioa 
shall  direct,  and  may  be  recovered  summarily  as  a  dvil 
debt.  Provided  also,  that  in  any  proceedings  for  penal- 
ties under  thie  order  any  such  fees  and  expenses  inomred 
in  connection  with  such  proceedings  shall  be  payable 
by  the  complainant  or  defendant  as  the  oonrt  ehali 
direct. 

The  following  facts  were  either  proved  or 
admitted : 

The  appellant  (the  local  authority)  had  ap- 
poined  Ajthur  Annesty  Yoysey  electric  inspector 
under  the  Electric  Lighting  Orders  Confirmation 
(No.  15)  Act  1890,  and  paid  him  a  salary  of  2502. 
per  annum.  Two-thirds  of  his  time  was  given  to 
the  work  of  inspection,  and  the  remaining  one- 
third  to  other  auties  connected  with  the  corpo- 
ration. Ail  fees  received  by  him  were  accounted 
for  to  the  corporation 

All  the  sums  set  out  as  aforesaid  were  pidd  by 
the  corporation,  and  the  alderman  found  as  a 
fact  that  all  the  sums  were  reasonable  and  proper 
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Q.B.  DiT.] 


Kennaibd  (app.)  V.  Cort  and  Son  Limits d  (reaps.). 


[Q.B.  Div. 


expenses  in  themselyes  except  as  to  one-third  of 
the  salary  of  the  inspector. 

At  the  close  of  the  ap^llant's  case  the  counsel 
for  the  respndents  submitted  that,  as  a  matter  of 
law,  none  of  the  items  making  up  the  total  of 
1142Z.  28,  Id.  (except  the  admitted  842.)  properly 
came  within  tiie  description  of  "  fees  and  reason- 
able expenses  of  an  electric  inspector''  withia  the 
meaning  of  sect.  47  of  the  above-mentioned  Act, 
and  the  counsel  for  the  appellant  was  heard  in 
answer  and  submitted  that  the  only  jurisdiction 
of  the  alderman  was  to  ascertain  the  sum  that 
was  properly  incurred  as  fees  and  reasonable 
expenses  of  the  electric  inspector,  and  thereupon 
the  alderman  did  adjudge  and  determine  as 
foUows : 

The  amount  of  fees  in  admitted  to  be  84L 
The  other  items  in  this  aoooont  I  hold  oannot  properly 
be  iholoded  in  the  expression  "  fees  and  reasonable  ex- 
penses of  an  eleotrio  inspector  "  ;  bat  if  the  coart  before 
which  this  case  shall  be  heard  shall  decide  that  the  said 
items  can  be  so  included,  then  in  order  to  save  the  parties 
eoming  here  again  I  ascertain  the  amoonts. 

I  approve  of  all  the  items  as  reasonable  except  the 
last— viz.,  salary  of  inspector,  6181.  38.  9d.,  which  (as  he 
only  gave  two-thirds  of  his  time)  I  reduced  to 
418i.  158.  lOd.  The  total  would  therefore  be  9371. 148.  8d. 

The  question  of  law  upon  which  the  opinion  of 
the  honourable  court  was  desired  was  as  follows : 

Whether  the  alderman  was  right  in  deciding  that 
the  several  items  other  than  fees  (84Z.)  set  forth 
in  the  appellant's  claim  were  not  "  reasonable 
expenses  of  an  electric  inspector"  within  the 
meaning  of  clause  47  of  the  Electric  Lighting 
Orders  Confirmation  (No.  15)  Act  1890. 

Ro9e  Innes  for  the  appellant. — I  contend  that 
the  decision  of  the  alderman  was  wrong  on  two 
grounds.  In  the  first  place  all  he  had  jurisdiction 
to  do  was  to  ascertain  what  were  the  reasonable 
expenses  of  the  electric  inspector.  What  he  has 
done  is  to  decide  what  reasonable  expenses  are 
recoverable  under  sect.  47.  That  he  should  have 
left  to  be  decided  by  the  court  where  the  action 
to  recover  them  is  brought.  When  he  found  that 
the  expenditure  to  the  extent  of  937Z.  149.  8d.  was 
reasonable  his  fimotions  were  exhausted.  His 
duty  was  a  purely  ministerial  one.  He  had 
nothing  to  do  with  interpreting  sect.  47.  My 
second  ground  is  that  he  interpreted  sect.  4? 
wrongly.  The  whole  scheme  of  the  order  is  to 
make  the  undertakers  liable  for  ail  expenses 
reasonably  incurred  by  the  local  authority  save 
as  far  as  such  expenses  are  due  to  the  default 
or  neglect  of  consumers.  This  is  clear  from 
sects.  35  and  36. 

John  BoskiU  for  the  respondents. — What  are 
reasonable  expenses  within  sect.  47  is  made  clear 

S'  the  proviso  to  that  section.  By  that  proviso 
e  reasonable  expenses  are  to  be  paid  when  the 
consumer  is  guilfy  of  any  default  or  negligence. 
Surely  it  cannot  be  held  that  the  consumer,  if  he 
wrongly  calls  in  the  inspector  to  test  his  meter, 
IB  to  pay  not  only  the  fee  as  settled  by  authority 
and  any  reasonable  expenses  incurred  by  the 
inspector  in  making  the  test^  but  also  the 
inspector's  salary  and  the  expenses  of  the  elec- 
trical laboratory  P  Yet  it  is  clear  that  the 
expenses  referred  to  in  the  proviso  are  the  same 
as  those  referred  to  in  the  first  part  of  the  section. 
The  words  of  the  proviso  are  '*  such  expenses  *' — 
that  is,  such  expenses  as  are  otherwise  payable  by 


the  undertakers.  I  submit  that  this  clearly  shows 
that  what  is  meant  by  "  reasonable  expenses  of 
the  electric  inspector  is  expenses  specifically 
incurred  by  him  in  making  each  individual  test, 
and  not  the  general  expenses  of  maintaining  the 
establishment  of  an  electric  inspector. 

Rose  Innes  in  reply. 

Day,  J. — I  am  inclined  to  think  myself  that 
there  is  no  ground  for  disturbing  the  decision  of 
the  alderman.  At  the  same  time,  if  the  case  is  of 
importance,  I  shall  be  very  happy  to  facilitate 
any  appeal.  If  it  is  within  our  power  to  give 
you  a  light  of  appeal,  I  shall  be  very  happy 
to  do  it;  but  I  do  not  know  that  we  have  any 
such  power. 

Ridley,  J. — I  agree  entirely.  I  think  that 
when  jou  come  to  look  at  the  whole  of  the  47th 
clause  it  becomes  necessary  to  consider  what 
expenses  can  reasonably  be  put  upon  the  con- 
sumer. If  it  were  not  for  the  second  paragraph, 
which  says  that  the  expenses  may  be  put  upon 
the  consumer  who  is  in  default,  it  might  be  more 
difficult  to  read  and  to  give  a  proper  definition  of 
the  words  "  all  fees  and  reasonable  expenses  "  in 
the  first  paragraph  of  sect.  47 ;  but  when  you 
follow  that  up,  and  find  in  case  the  consumer  is 
in  default,  tbe  fees  and  expenses  are  to  be  paid  by 
him,  I  do  not  think  it  possible  to  say  that  such 
expenses  as  are  included  in  the  Act  which  the 
alderman  has  disallowed  are  such  expenses  as 
that.  It  seems  to  me  it  is  the  expenses  con- 
nected with  the  inquiry  or  the  testing  required 
for  tbe  meters,  the  wires,  or  whatever  they  may 
be  which  are  upon  the  consumer's  own  premises, 
in  respect  of  wtiich  he  may  be  wrong  or  he  may 
have  Deen  guilty  of  a  default.  There  is  no 
default  which  he  has  been  guilty  of  which  has 
any  bearing  at  all  on  the  expenses  which  the 
alderman  uaA  to  handle.  It  means  rather  the 
fees  which,  by  the  list  which  has  been  handed  up 
to  us,  the  inspector  is  entitled  to  charge  for 
testiug  meters  and  doing  other  work  in  connection 
with  the  consumption  of  electricity,  and  also  the 
expenses  he  has  been  put  to  with  regard  to  the 
examination.  If  you  limit  it  in  that  way,  there  is 
a  reasonable  mode  of  dealing  with  the  expenses, 
and  I  prefer  myself  to  say  that  is  what  1  think 
it  is.  At  all  events,  I  agree  with  my  learned 
brother  in  saying  I  do  not  see  any  ground  for 
interf erinjB^  with  the  decision  of  the  alderman  on 
this  question.    I  think  it  was  right. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  Ths  City  Solicitor, 
Solicitors  for  the  respondents,  Ashurst,  Morris, 
Crisp,  and  Co. 


May  24  and  July  2, 1898. 
(Before  Wills  and  Kbnkedy,  J  J.) 

Kennaibd  (app.)  i;.  Cosy  and  Son  Limited 

(resps.).  (a) 

Thames  navigation — Lightermen  and  watermen — 
Steamboat  employed  in  towing  barges — Byedaw 
requiring  licensed  waterman  on  steamboat  — 
Validity  of — Watermen  and  Lightermen  Amend- 
ment Act  1859  (22  &  23  Vict,  c,  cxxxiii,),  s,  80. 

Bye-law  60  of  the  bye-laws  made  by  the  Company 
of    Watermen    and  Lightermen    of  the    river 

(a)  Beported  by  W.  W.  Orr,  EaQ.«  Barrister  U-Law 
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Thames  provided  that  "every  steamboat  navi- 
gated on  the  river  vnthin  the  limits  of  the  Act^ 
in  the  towing  of  barges,  lighters,  vessels  and 
craft,  shall  have  one  licensed  waterman  on  board 
euck  steamboat,  for  the  purpose  of  assisting  in 
the  management  and  navigation  thereof;**  and 
the  bye-law  was  made  under  sect.  80  of  the 
Watermen  and  Lightermen  Amendment  Act 
1859,  which  gave  power  to  make  bye-laws  "  for 
the  government  of  the  company,  and  for  the 
government  and  reguUdion  of  lightermen  and 
watennen,  and  for  carrying  into  effect  the  pur- 
poses  of  the  Act  and  the  several  powers  and 
authorities  thereby  vested  in  the  covfmany,*' 
Held,  that  the  bveXaw  wa;s  not  one  that  could  be 
made  under  sect.  80,  as  it  was  not  a  bye-law 
"for  the  government  of  the  company**  or  "for 
the  govemvfient  and  regulation  of  lightermen 
and  watermen,**  or  ^'  for  carrying  into  effect  the 
pwrposes  of  the  Act  and  the  powers  vested  in  the 
covipany ; "  that  the  bye-law  was  therefore  ultra 
vires  and  bad,  and  thai  it  was  bad  also  <u  being 
unreasonable. 

Oase  stated  by  the  police  magistrate  for  the 
boToa^hof  West  Ham. 

An  iiiformation  was  laid  by  the  appellant 
stating  that  the  steamboat  Botifer,  of  which  the 
respondents  were  the  owners,  on  the  6th  Dec. 
189^  in  the  river  Thames  off  Silvertown  in  the 
boronffh  of  West  Ham  tmlawfullj  towed  the 
barse  Hetty  withont  having  a  licensed  waterman 
on  board  sach  steamboat  for  the  purpose  of  assist- 
ing in  the  management  and  navigation  of  the 
same  contrary  to  bye-law  60  of  the  bye-laws 
made  under  the  Watermen's  and  Lightermen's 
Amendment  Act  1859  (22  &  23  Yiot.  c.  oxzxiii.) 
"an  Act  for  the  better  regulation  of  watermen, 
bar^  owners,  and  others  connected  with  tiie 
navigation  of  the  river  Thames  between  Tedding- 
ton  Lock  and  Lower  Hope  Point." 

Upon  this  information  a  summons  was  issued, 
and  upon  the  hearing  of  the  same  on  the  19th 
Jan.  1898,  the  learned  magistrate  found  the 
following  facte,  namely,  that  the  steamboat 
Rotifer  did  on  the  6th  Dec.  1897  on  the  river 
Thames  off  Silvertown  tow  and  navigate  one 
barge  without  having  on  board  such  steamboat 
a  licensed  waterman  to  assist  in  the  management 
and  navigation  thereof. 

The  Watermen  and  Lightermen  Amendment 
Act  1859  provides : 

Seot.  80.  The  lud  Court  of  Master,  WardenB,  and 
Assistaiite  are  hereby  empowered  from  time  to  time  to 
make  rach  bye-laws  aa  they  think  proper  for  the 
government  of  the  said  company,  and  for  the  govern- 
ment and  regnlation  of  lightermen  and  watermen,  and 
for  carrying  into  effect  the  purposes  of  this  Act  and  the 
several  powers  and  authorities  hereby  vested  in  the 
said  company,  with  power  to  annex  reasonable  penalties 
and  forfeitures  for  the  breach  of  such  bye-laws  respec- 
tively, not  exceeding  the  sum  of  five  pounds  for  any  one 
offence,  so  that  the  same  bye-laws  be  not  inconsistent 
with  any  of  the  laws  of  this  kingdom,  or  with  this  Act, 
or  with  any  of  the  bye-laws,  rules,  orders,  or  regulations 
made  or  to  be  made  by  the  conservators  of  the  river 
Thunes  under  the  authority  of  the  Thames  Conservancy 
Act  1857,  or  of  any  Act  for  the  time  being  in  force 
relating  to  the  oon8ervan<7  of  the  river  Thames ;  and 
also  from  time  to  time  to  alter,  amend,  and  repeal  such 
bye-laws,  or  any  of  them;  provided  al^rays,  that  no 
such  bye-laws  shall  in  any  way  interfere  with  the  tolls 
of  the  Sunday  ferries  hereinbefore  authorised,  and  that 
no  such  bye-lawi  or  alterations  in  bye-laws  shall  be  of 


any  validity  until  they  shall  have  been  approved  by  the 
conservators  of  the  river  Thames." 

Sect.  66.  No  barge,  lighter,  boat,  or  other  like  craft 
for  the  carrying  of  goods,  wares,  or  merchandise  skill 
be  worked  or  navigated  within  the  limits  of  this  Act, 
unless  there  be  in  charge  of  such  craft  a  lighterman 
licensed  in  manner  hereinbefore  mentioned  or  an  apprm- 
tice  qualified  as  hereinbefore  mentioned;  and  if  anj 
such  craft  be  navigated  in  contravention  of  this  seetioD, 
the  owner  thereof  shall  in  respect  of  such  offence  inoor 
a  penalty  not  exceeding  five  pounds,  subject  to  this 
proviso,  that  no  such  penalty  shall  be  payable  if  the 
owner  proves,  to  the  satisfaction  of  the  magistrate  or 
court  before  whem  the  case  Ib  heard,  that  he  is  unaUe, 
for  the  usual  compensation,  to  obtain  the  services  of  say 
such  lighterman  or  apprentioe. 

Under  sect.  80  of^  the  Act,  bye-laws  were  made 
by  the  Company  of  Watermen  and  Lightermen 
ox  the  River  Thames,  for  their  sovemment,  and 
for  the  ^vemment  and  regulation  of  wateixnen, 
lightermen,  barge  owners,  and  otiiers,  connected 
with  the  navigation  of  the  river  Thames,  between 
Teddington  £ock  and  Lower  Hope  Point,  near 
Gravesend,  and  were  made  in  pnrsoance  of,  and  for 
carrying  into  effect  the  purposes  of  the  Act,  and 
the  several  powers  and  authorities  thereby  vested 
in  the  company. 

Bye-law  60  provided : 

That  every  steamboat  navigated  on  the  river  wittua 
the  limits  of  this  Act,  in  the  towing  of  bargee,  lightsn, 
vessels,  and  craft,  shall  have  one  licensed  waterman  oa 
board  such  steamboat,  for  the  purpose  of  assiating  ia 
the  management  and  navigation  thereof.  And  if  say 
such  steamboat  shall  be  navigated  in  contraveatioa  of 
this  section,  the  owner  thereof,  or  the  master  in  charge 
of  the  same,  shall  incur  a  penalty  not  exceeding  forty 
shillings ;  and  that  every  barge,  lighter,  or  craft  towed 
on  the  river  by  steamboat  shall  have  one  ficsosed 
lighterman,  or  licensed  apprentice  at  the  least  in  charge 
thereof,  to  steer  and  navigate  the  sanoe ;  and  if  the  ssbs 
ahall  be  navigated  in  contravention  of  thia  seotioin,  the 
owner  thereof,  or  the  person  in  charge  of  any  rach 
craft,  shall  incur  a  penalty  not  exceeding  forty  shilliBgi. 

It  was  contended  before  the  magistrate  by  the 
respondente  (1)  That  bye-law  60  was  uUra  vins, 
and  not  within  the  scope  of  sect.  80  of  the  Act  <tf 
1859 ;  (2)  that  the  bye-law  was  inconsistent  with 
the  Act»  inasmuch  as  the  Act»  in  sect.  66,  has  a 
proviso  that,  with  re^^ard  to  the  matters  comii^ 
under  that  section,  if  the  owner  prove  that  he  is 
unable  for  the  usual  compensation  to  obtain  ihe 
services  of  a  lighterman  or  apprentice  aj9  required 
by  the  section,  then  no  such  penalty  shall  be  pay- 
able by  him;  whereas  in  bye-law  60,  which 
requires  in  some  cases  a  waterman  and  in  some 
cases  a  lighterman,  to  be  employed,  there  is 
no  similar  proviso;  (3)  that  the  bye-law  was 
unreasonable,  especially  on  the  gpx>und  that, 
although  it  purporte  to  confer  certain  privileges 
on  watermen,  neither  the  Act  nor  the  bye-laws 
impose  any  corresponding  obU^ption  on  tiiem  to 
work  on  a  steam  tug ;  (4)  and  in  the  altematiTe 
that,  if  the  bye-law  is  good,  no  ofEence  had 
been  committed,  as  only  one  barge  was  being 
towed. 

The  ma^strate  dismissed  the  information  on 
the  ground  that»  looking^  at  the  general  scope 
of  the  Watermen  and  Inghtormen  Amendment 
Act  1859,  and  the  interpretation  given  bv  sect  3 
of  the  A<k  to  the  word  '*  waterman,"  bye-law  60— 
so  far  as  the  information  before  him  was  con- 
cerned— ^was  ttl^ra  vires. 

The  question  for  the  opinion  of  the  court  was, 
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whether  the  magistrate  was  right  in  his  decision 
in  holding  the  bye- law  No.  60  to  be  ultra  vires. 

Ashton  for  the  appellant. — This  bje-law  has 
been  in  existence  for  some  forty  years,  and  there 
has  been  a  conflict  of  opinion  amongst  magis- 
trates as  to  its  validity,  some  holding  it  to  be 
good  and  some  holding  it  to  be  bad.  The  crucial 
qaestion  is  whether  a  tug  on  the  river  Thames, 
when  towing  barses,  cau  have  on  deck  one  man 
only,  the  man  who  is  steering,  or  whether  the 
watermen's  company  can  insist  on  the  owner 
haying  a  second  man  on  board.  The  power  to 
make  bye-laws  is  contained  in  sect.  ^.  That 
section  gives  power  to  make  bye-laws  *'  to  carry 
into  effect  the  pim>oses  of  the  Act,"  and,  turning 
to  the  preamble  of  the  Act»  we  see  that  some  of 
these  purposes  of  the  Act  are  for  *'  the  regulation 
of  the  persons  employed  to  navieate  the  same,'* 
that  is,  the  barges,  and  "  for  uie  security  of 
passengers  passing  to  and  fro  on  the  river."  This 
is  a  gwyd  bye-law,  and  can  be  supported  under 
either  of  those  two  heads.  As  to  the  persons 
employed  to  navigate  the  barges,  thti  case  of 
Elmore  v.  Htmter  (38  L.  T.  Rep.  179 ;  3  0.  P. 
Div.  116)  is  in  point.  That  case  arose  under 
sect.  66,  and  the  facts  were  that  six  bargee 
fastened  together  in  ]^rs  were  towed  by  a  steam 
tug ;  four  men  were  in  charge,  and  there  was  no 
one  on  board  either  of  the  two  lost  barges,  and  it 
was  held  that  these  two  barges  were  "  worked  or 
navisated"  in  contravention  of  the  Act,  which 
required  a  licensed  lighterman  or  a  qualified 
apprentice  to  be  in  charge  of  such  craft.  It  is 
asserted  on  behalf  of  barge  owners  that  they  are 
entitled  to  have  on  the  deck  of  their  boat  one  man 
only.  [WiiiLS,  J. — ^The  onlv  thing  we  have  to 
say  is  whether  they  are  to  nave  a  waterman  in 
addition.]  The  question  comes  back  to  the  first 
part  of  l>ye-law  60,  and  we  contend  that  it  is  a 
reasonable  thing  that  when  a  steamboat  is 
employed  on  the  river  in  the  towing  of  bai-ges 
there  should  be  one  licensed  waterman  on  board 
to  assiBt  in  the  navigation.  It  is  to  be  observed 
that  tugs  are  not  mentioned  in  the  Act,  and  the 
question  is  whether  the  watermen's  company  have 
power  to  make  a  bye-law  relating  to  tugs  when 
towing  barges.  The  bye-law  in  this  case  was 
valid,  and  the  magistrate  was  wrongin  holding  it 
to  be  uUra  vires.  He  referred  to  The  Quickstep 
(63  L.  T.  Rep.  713 ;  15  P.  Div.  196) ;  Edmonds  v. 
The  Master,  Ac,  of  the  Company  of  Watermen  and 
Lightermen  (24  L.  J.  124,  M.  0.);  Oosling  v. 
Qreen  (67  L.  T.  Rep.  853 ;  (1893)  1  Q.  B.  109), 
in  which  a  similar  oye-law — No.  99 — wbjb  held 
to  be  valid;  Lumley  on  Bye-Laws;  and  BoUes 
V.  NeioeU  (63  L.  T.  Rep.  384;  25  Q.  B.  Div. 
335). 

C.  A.  Eussell,  Q.O.  {W.  Tudor  Howell  with  him) 
for  the  respondents.  —  This  Watermen  and 
Lightermen  Act  had  two  pun>oses  in  view  which 
are  expressed  in  tHe  preamble,  and  one  of  these 
is  that "  proper  regulations  should  be  made  for 
the  navigation  of  barges,  lighters,  boats,  and 
o«iier  like  craft  canyin^  goods,  waxes,  and 
merchandise  within  the  hmits  of  the  Act,"  &o. 
Sect.  66  is  the  principal  section  connected  with 
that  matter,  and  it  provides  that  no  barge, 
lighter,  boat,  or  other  like  craft  for  the  carrying 
of  goods,  &c.,  shall  be  worked  or  navigated  unless 
there  shall  be  in  charge  of  such  craft  a  licensed 
lighterman  or  qualifiM  apprentice.    That  section 


therefore  deals  sufficiently  and  exclusively  with 
the  question  who  shall  be  in  charge  under  the 
circumstances.  Then  we  have  to  read  sect.  80, 
which  gives  power  to  make  bye-laws  for  carrying 
into  e&ct  the  purposes  of  the  Act,  but  we  say 
that  the  bye- law  in  this  case  is  not  one  for 
carrying  out  the  purposes  of  the  Act.  At  sect.  54 
we  oegin  with  a  series  of  sections  which  have 
some  relation  to  this  matter,  but  the  only  section 
dealing  with  the  general  navigation  is  sect.  66, 
which  provides  that  there  shall  be  a  licensed 
lighterman  in  charge,  and  sect.  67  is  the  only 
section  in  addition  to  sect.  66,  which  can  be 
mentioned  in  this  connection,  and  it  imposes  a 
penalty  upon  any  unlicensed  person  who  navigates 
a  passenger  boat.  These  sections  show  that  the 
appellant  is  not  entitled  to  rely  on  the  words  of 


appelli 
thepr< 


le  preamble.  This  company  in  making  this  bye- 
law  are  not  carrj^ing  out  the  purposes  of  the  Act 
but  are  arrogating  to  themselves  the  power  to 
make  a  bye-law  which  goes  far  beyond  the  scope 
of  the  Act  and  is  uUra  vires.  The  cases  cited 
do  not  throw  any  light  on  the  present  question. 
The  magistrate  was  right  in  coming  to  the  conclu- 
sion that  the  bye-law  was  ultra  vires.  We  submit 
also  that  it  was  unreasonable,  becatise  it  is 
impossible  to  point  out  how  it  can  be  carried  out 
or  complied  with.  The  decision  of  the  magi- 
strate was,  therefore,  quite  right. 

Ashton  in  repl^.—- As  to  the  restraint  imposed 
by  the  bye-law  with  regard  to  the  doing  of  some- 
thing which  might  have  been  lawfully  done  before,, 
that  is  dealt  with  by  Lord  Campbell  in  Edm^onds 
V.  The  Waterman's  Company  (tibi  sup.);  and 
Smith,  L.J.  in  the  case  of  PoweU  v.  Kempton 
Park  Baeecowrse  Company  (77  L.  T.  Rep.  12; 
(1897)  2  Q.  B.  272),  collects  the  cases  as  to  the 
effect  of  a  preamble  upon  the  construction  of  an 

^^^'  Cur,  adv,  wit. 

July  2. — The  written  judgment  of  the  Court 
(Wills  and  Kennedy,  JJ.)  was  delivered  by 

Wills,  J. — The  decision  of  the  learned  magis- 
trate is  in  our  opinion  correct.  We  shall  not 
attempt  to  define  the  office  of  a  bye-law,  or  to  lay 
down  the  limits  of  its  operation.  It  is  sufficient 
to  say  that  bye-laws  of  the  class  with  which  we 
are  dealing  derive  their  authority  from  the  statute 
which  gives  power  to  make  them,  and  the  provi- 
sions of  dinerent  statutes  in  that  behidf  vary 
almost  infinitely,  so  that  it  is  necessary  in  any 
particular  instance  to  look  to  the  enactment  under 
the  authority  of  which  the  bye-law  affects  to  be 
made,  and  to  see  whether  or  not  it  is  within  the 
statutory  power.  The  bye-law  with  which  we 
have  to  do  is  one  made  by  the  Court  (duhr  em- 
powered to  make  bye-laws)  of  the  SuLster, 
Wardens  and  Commonalty  of  the  Watermen  and 
Lightermen  of  the  River  Thames,  and  sect.  80  of 
their  Act  of  1859  (22  &  23  Yict.  c.  cxxxiii.,  sees.  2) 
is  the  enactment  upon  which  the  power  to  make 
bye-laws  is  f oundecL  It  provides  that "  the  Court 
of  Master,  Wardens,  and  Assistants  are  hereby 
empowered  from  time  to  time  to  make  such  bye- 
laws  as  they  think  proper  for  the  government  of 
the  said  company,  and  for  the  government  and 
regulation  of  lightermen  and  watermen,  and  for 
canying  into  effect  the  purposes  of  this  Act  and 
the  several  powers  and  authorities  vested  in  the 
said  company."  The  bye-law  in  question  is  bye- 
law  60.    It  provides   "  That  every  steamboat  navi- 
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eated  on  the  river  within  the  iimite  of  this  Act,  I 
in  the  towing  of  bai-ges,  lighters,  vessels,  and 
craft,  shall  have  one  licensed  waterman  on  board 
such  steamboat,  for  the  purpose  of  assisting  in 
the  management  and  navigation  thereof,"  and 
imposes  a  penally  of  40«.  upon  the  owner  or 
master  in  charge  of  any  steamboat  navigated  in 
contravention  of  this  ''section" — that  is,  of  this 
bye- law.  The  word  "vessel"  in  this  bye-law 
mnst  be  read  as  vessel  of  the  like  kind  with  barge 
or  lighter.  Nothing  is  clearer  in  the  Act  of  1859 
than  that  the  only  craft  it  deals  with  (excepting 
passenger  boats)  are  lighters,  barges,  and  kindred 
craft,  and  that  in  the  few  places  in  which  the  word 
"  vessel "  has  been  introduced  it  refers  to  vessels 
of  the  like  kind  with  lighters  and  barges,  and  not 
to  vessek  of  all  sorts ;  and  it  is  fair,  therefore,  in 
favour  of  the  bye-law,  to  give  it  the  same 
meaning  in  the  bye-law;  otherwise  it  would 
be  preposterously  beyond  anything  within  the 
purview  of  the  Act.  Now,  the  bye-law  is  clearly 
not  one  for  the  government  of  the  company 
nor  for  the  governing  and  regulation  of  lighter- 
men or  watermen;  it  can  only  be  supported 
therefore  if  it  aid  in  carrying  into  enebt  the 
purposes  of  the  Act.  or  some  one  or  more  of  the 
powers  and  authorities  vested  in  the  company  by 
the  Act.  It  is  necessary  therefore  to  see  what 
these  purposes  and  what  these  powers  and  autho- 
rities are.  Part  of  the  preamble  of  the  Act 
recites  that "  it  is  expedient  that  proper  regpila- 
tions  should  be  made  for  the  navigation  of  barges, 
lightera,  boats,  and  other  like  craft  carrymg 
goods,  wares,  and  merchandise  within  the  Iimite 
of  this  Act,  and  for  the  regulation  of  the  persons 
employed  to  navigate  the  same,  and  for  the 
security  of  passengers  passing  to  and  fro  on  the 
said  river  in  boats  and  other  craft,  and  for  the 
orderly  conduct  of  the  traffic  on  the  said  river," 
and  it  was  argued  broadly  that  all  the  matters 
referred  to  in  this  recital  are  amongst  tiie 
purposes  of  the  Act,  and  that  the  court  had 
power  to  make  the  bye-law  in  question  inasmuch 
as  its  object  (it  was  said)  fell  under  one  or  another 
of  the  above  heads.  This  argument,  however, 
magnifies  to  the  extent  of  distortion  the  proper 
office  of  a  preamble.  If  it  is  sound,  there  is 
hardly  a  subject  connected  with  the  traffic  on  the 
river,  whether  for  business  or  pleasure,  goods  or 
passengers,  which  might  not  be  dealt  wiui — ^from 
a  cockboat  to  an  ocean  steamer— or  the  regulation 
of  speed,  manning,  lights,  and  everything  else 
which  may  be  considered  to  bear  upon  the  security 
of  passengers  in  boats  and  craft,  or  the  orderly 
conduct  of  traffic.  It  does  not  follow  that  because 
lar^  words  are  used  in  a  preamble,  everything  to 
which  they  can  be  referred  is  within  the  scope  dt 
the  Act.  They  may  be  useful  to  a  limited  extent 
in  helping  to  interpret  doubtful  passages  or 
phrases  in  the  Act,  but  they  do  not  ext^d  its 
provisions  or  its  scope  beyond  what  the  enacting 
parts  of  the  Act  contain,  and  it  is  necessary 
therefore  to  see  what  the  Act  does  provide  for. 
Sect.  2  defines  a  "  passenger  boat "  as  "any  sailing 
boat,  river  steamboat,  row-boat,  wherry,  or  other 
like  craft  used  for  carrving  passengers  within  the 
limits  of  this  Act,  unless  tnere  is  something  in 
the  context  inconsistent  with  such  a  meaning." 
Sect.  3  defines  a  "  lighterman "  as  "  any  person 
working  or  navigating  for  hire  a  lighter,  oafffe, 
boat»  or  other  like  craft  within  the  limits  of  this 
Act,"   and  "waterman"  as  "any  x>erson  navi* 


gating,  rowing,  or  working  for  hire  '  a  passenger 
Boat,'  unless  there  is  something  in  the  context 
inconsistent  with  sach  meanings."  Secte.  6-42 
refer  to  the  internal  affairs  ot  the  company. 
Secte.  43-45  (now  repealed)  require  lighters 
and  such  like  craft  to  be  registered  and 
certein  particulars  to  be  painted  visibly  on 
the  craft.  Secte.  46-52  regulate  the  appren- 
tices and  their  indentures  and  rights,  and 
sect.  53  refers  to  the  i^gistration  of  persons 
who  may  enter  into  indentures  with  apprentioea. 
Sect.  54  enacte  that  "  if  any  person,  not  being  a 
freeman  licensed  in  pursuance  of  this  Act,  or  an 
apprentice,  qualified  according  to  this  Act,  to  a 
freeman  .  .  .  shall  at  any  time  act  as  s 
waterman  or  lighterman,  or  ply,  or  work,  or  navi- 
gate any  wherry,  passenger  Doat,  lighter,  vessel 
or  other  craft,  upon  the  river  .  .  .  within 
the  Iimite  of  this  Act,  for  hire  or  gain,"  he  shall 
be  liable  to  a  penalty :  Provided  tlmt  any  person 
licensed  as  herein  provided,  or  qualified  appren- 
tice, may  work  as  a  lighterman.  Secte.  55-60 
regulate  the  qualifications  of  applicante  for  a 
lighterman's  or  waterman*s  Uoence,  and  the  fees 
payable  in  respect  of  them.  Sect  61  enacts 
that  every  apprentice  may,  upon  certain  condi- 
tions, become  a  freeman.  Secte.  62-65  deal  with 
matters  connected  with  licences.  Sect.  66  has 
more  bearing  upon  the  matter  in  hand.  It  enacts 
that  "  no  barge,  lighter,  boat,  or  other  like  craft 
for  the  carrying  of  goods,  wares,  or  merchandise, 
shall  be  worked  or  navigated  witiiin  the  limits  of 
this  Act,  unless  there  be  in  charge  of  such  craft  a 
lighterman  licensed  in  manner  hereinbefore  men- 
tioned," or  an  apprentice  "qualified  as  her^- 
before  mentioned,  and  imposes  a  penalty  not 
exceeding  51.  for  a  breach  of  the  section,  unkes 
the  owner  of  the  boat  proves  that  he  is  unable  for 
the  usual  compensation  to  obtain  the  services  of 
a  licensed  lighterman  or  apprentice.  Sect  67 
provides,  with  regard  to  passenger  boats,  that  no 
unlicensed  person  shall  row,  ^eer,  or  navigate 
them  for  hire  within  the  limits  aforesaid,  under  a 
like  penalty.  Secte.  68-79  contain  various  misoel- 
hmeous  provisions  having  no  bearing  whatever 
ui>on  the  present  question,  and  the  same  may  be 
said  of  the  rest  of  the  Act  (secte.  81-103)  following 
sect.  80,  which  gives  the  power  to  make  bye-laws. 
It  seems  to  us  tioat  there  is  no  single  provision  or 
purpose  of  the  Act  which  is  subs^ved  by  the  re- 
quirement that  a  steamboat  towing  barges  shall 
nave  on  board  one  licensed  waterman  to  assist  in 
the  navigation  and  management  thereof.  The 
bye-law  provides  not  even  for  compulsory  pilotage, 
but  merely  for  compulsory  employment  A  person 
who  is  to  assist  in  the  management  and  navigB^ 
tion  of  the  vessel  must  necessarily  be  under  the 
orders  of  the  captain,  or  whoever  represente  the 
captain ;  he  has  no  right  to  give  an  order  or  to 
teke  the  helm,  or  to  do  anything  but  obey  the 
captain's  orders^^,  position  for  which  any  able- 
bodied  man  accustomed  to  a  tug  is  just  as  com- 
petent as  the  waterman.  It  is  a  curious  .thing, 
and  interesting  as  showing  how  little  the  framers 
of  these  bye-laws  were  thinking  of  anything  tend- 
ing to  the  convenience  or  safety  of  narigatkm, 
that  tiie  person  who  must  be  taken  on  board  the 
tug  is  not  even  to  be  a  lighterman  but  a  water- 
man who,  according  to  the  Act»  is  a  person  having 
espedally  to  do  witn  j^asaenger  boats.  The  Atit 
gives  no  special  privileges  of  emplovment  to 
watermen  or  lightermen,  except  to  the  extent 
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pt>Tided  for  by  sect.  66  as  to  lightermen,  and 
by  sect.  67  as  to  watermen  (indaamg  in  both 
oases  apprentices  to  the  reepectiye  branches 
of  the  trade);  and  the  bye-law  attempts  to 
ertend  these  privileges,  and  to  force  upon  the 
owners  of  to^- boats  members  of  the  company  to 
perform  services  for  which,  so  far  as  the  Act  is 
oonoemed,  the  owners  are  at  liberty  to  eo  into 
the  open  market.  Sect.  66  has  been  relied  on 
in  a  way  which  is  not  very  easy  to  follow,  but 
which  seems  to  come  practically  to  this — ^that  the 
steamboat  is  concerned  in  the  navigation  of  the 
lighters  she  tows,  and  that  therefore  there  ousht 
to  be  a  licensed  person  in  charge  of  her,  and  that 
the  bye-law  enacts  something  less,  and  is  there- 
fore not  objectionable.  It  is  trae  that  in  a  sense 
the  tag  is  concerned  in  the  navigation,  but  she  is 
not  a  lighter  or  other  craft  for  the  canying  of 
goods*  and  there  is  nothing  in  the  Act  anywhere 
siving  the  court  of  the  company  a  power  to  inter- 
fere with  the  owner  or  master  of  the  tag  in 
managing  his  steamboat  as  he  may  think  fit. 
The  uumers  of  the  bye-laws  have  taken  aveiy 
extravagant  view  of  their  powers  of  legislation, 
for  they  have  not  hesitated  to  enact  in  bye-law  98 
that  if  any  x>erson  shall  act  as  master,  or  in 
command  of,  or  assist  in  the  management  of,  any 
steam  or  sailing  boat  or  vessel  whose  voyage  shall 
commence  or  terminate  within  the  limits  of  the 
Act,  nntil  licensed  by  the  coort  in  the  way  pro- 
vided by  the  Act,  he  shall  be  liable  to  a  pcoialty. 
According  to  this  bve-law,  no  person  can  ose  the 
waterway  of  the  ifnames,  a  highway  from  time 
immemorial,  for  any  pnrpoae,  if  it  be  began  or 
ended  within  the  limits  in  questioa,  for  any 
porpose  of  pleasore,  trade  or  basiness,  without 
patdng  a  licensed  waterman  or  lighterman  in 
command.  I  am  not  sorprised  that  we  were  told 
that  no  attempt  had  been  made  to  enforce  the 
bye-law ;  but  it  affords  a  ker^  to  a  good  deal  that 
woold  otherwise  be  startlmg  in  the  bye-laws. 
We  have  no  doubt,  therefore,  that  the  bye-law  in 
question  is  radically  bad.  Were  it  even  within 
the  general  scope  of  the  powers  to  make  bye-laws, 
it  woold  be  in  the  highest  degree  unreasonable 
upon  another  ground.  There  is  no  exemption 
from  the  ^enal^,  whatever  be  the  circumstances 
under  which  the  failure  to  take  a  waterman  on 
board  the  tag  occurs.  There  may  be  none  avail- 
able, or  the  one  available  may  demand  an  exorbi- 
tant sum ;  the  penalty  attaches  notwithstanding, 
and  the  saving  provision  which  in  the  Act  was 
made  applicable  to  a  case  imder  sect.  66,  and 
exempted  the  owner,  if  the  lighterman  could  not 
be  got  for  an  ordinary  wage,  is  wanting  in  the 
bye-law.  But  our  objection  goes  far  deeper,  and 
could  not  be  removed  by  any  mere  modification 
of  the  bye-law.  It  only  remams  to  si^  a  word  or 
two  about  two  cases  which  were  pressed  upon  us  by 
Mr.  Ashton  in  the  course  of  his  argument  in  which 
certainly  everything  that  ingenuity  could  sugnest 
was  urged  on  behalf  of  the  case  of  his  client. 
In  Elmore  v.  Hunter  {ubi  sup.)»  ^^  ^^^^  l^^^d 
that  where  six  barges  were  being  towed  by  a  tug, 
and  there  were  only  four  lightermen  in  charge, 
sect.  66  of  the  Adb  was  violated,  for  the  reason 
that  the  bargee  were  being  '*  worked  or  navigated  " 
notwithstanding  that  they  were  being  towed.  It 
is  very  di£Bcult  to  see  how  any  court  couldpossibly 
have  come  to  any  other  conclusion.  What  we 
have  stated  is  the  dedsion,  and  the  whole  of  it, 
and  it  seems  to  us  to  have  no  bearing  whatever 
Mag.  Cab.— Vol.  XVm. 


upon  the  validi^  of  bye-law  60,  or  any  other  that 
we  know  of.  In  Eollee  v.  Newell  (uhi  bim,)  a 
prosecutioa  was  instituted  imder  bye-law  59  of  the 
Watermen's  Company,  which  says  that  if  any 
person  when  in  chaz^  of  and  navigating  any 
steamboat  on  the  Thames  shall  at  the  same  time 
tow  more  than  six  barges  exceeding  ten  tons  each 
attached  thereto,  he  shall  incur  a  penalty.  The 
person  prosecuted  had  been  in  charge  of  a  steam- 
boat towing  thirty-one  such  barges  into  a  dock 
communicating  with  the  Thames.  The  court  held 
that  under  the  circumstances  of  the  case,  to  which 
it  is  not  necessary  further  to  allude,  he  had  not  in 
so  doixig  been  navigating  the  river  Thames,  and 
quashed  a  conviction  that  had  taken  place.  The 
decision  has  not  the  slightest  bearing  upon  the 
present  question;  but  Ix>rd  Toleridge  speaks  of 
the  bye-law  as  in  itself  reasonable  and  usef  uL 
There  had  heea.  no  question  raised  as  to  its  validity 
and  no  reference  to  the  powers  under  which  the 
bye-law  was  made,  and  therefore  there  is  no 
expression  of  judicial  opinion  that  the  bye-law 
was  within  these  powers.  It  is  perhaps  unneces- 
sary to  express  any  opinion  upon  that  Question. 
Bye-law  59  is  clearly  of  a  very  different  cnaracter 
from  bye-law  60.  There  is  nothing  on  the  face  of 
it  unreasonable,  and  it  may  be  a  u^ul  regulation 
in  the  interests  of  public  safety,  which  would  be 
good  enough  if  made  by  the  authority  of  persons 
Saving  power  to  legislate  in  that  behalf.  Bye- 
law  60,  on  the  other  hand,  would  seem  to  subserve 
no  purpose  except  to  find  work,  or  at  all  events 
pay,  for  watermen.  Bat  we  confess  that,  except 
mthe  very  general  words  of  the  preamble,  with 
which  we  have  already  dealt,  we  can  find  nothing 
in  the  Act  from  beginning  to  end  to  which  bye- 
law  59  can  be  considered  as  ancillary. 

Judgment  for  ths  reepondente. 

Solicitor  for  the  appellant,  Arthur  C.  Kent, 
Solicitors  for  the  respondents,  SeweU,  Edwards, 
and  Nevill. 


July  2  and  8, 1898. 

(Before  Bidlby  and  Phillimobb,  JJ.) 

Thb  Matob,  &c.,  op  Livbbpool  v.  Thb  As- 

BBBSMBNT    COMMITTBB    OP  THB  LlANPYLLIN 

Union  and  thb  Ovbbsbbbs  op  thb  Pabibh 
op  Llanwddyn.  (a) 

Bating  —  Beaervoir  and  waierworhs  —  Baeie  of 
rateable  value  —  Effective  capital  value,  how 
arrived  at  —  Bateahle  value,  how  arrived  at  — > 
Coete  of  construction. 

When  arriving  at  the  rateable  value  of  a  reservow 
and  waterworks,  when  part  of  the  works  lie  out- 
side the  parish  jor  which  the  assessment  is  made, 
the  reservoir  and  waterworks  must  be  taken  08 
integral  portions  of  the  undertaking,  and, 
although  rateable  separately,  they  must  not  for 
the  purpose  of  su^h  assessment  be  valued  apart 
from  the  rest  of  the  undertaking. 

Tne  effective  capital  value  of  such  reservoir  and 
works  should  oe  arrived  at  from  their  cost  as  a 
basis,  and  so  from  that  by  a  percentage  of 
interest,  the  gross  rental  and  rateable  value  can 
be  arrived  at. 

By  the  Acts  which  empowered  the  waterworks  to 
be  carried  out  the  corporation  had  made  roads 
and  bridges  around  tie  lake,  and  substituted  a 

(a)  Bepoitad  by  W.  Dig  B>.  Hbrbibt,  Esq.,  Barrlatsr-at-Law. 
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chvrchf  8chools,  arid  vicarage  Jar  those  svhmerged 
hy  the  lake. 

Held,  that  the  expense  incurred  in  carrying  oui 
these  operations  ouqht  not  to  he  induced  in 
arriving  at  the  total  costs  of  the  works  to  ascer- 
tain the  effective  capital  valtie. 

The  reservoir  was  at  present  capable  of  delivering 
524  million  gallons  per  day,  hut  the  catchment 
area  at  present  connected  with  the  reservoir  knu 
only  sufficient  to  provide  41  million  gallons. 
Catchment  areas  capable  of  providing  the  re- 
maining  Hi  million  gallons  would  ultimately 
he  connected.  Of  the  52^  million  gallons  ^ 
would  he  delivered  hy  means  of  three  pipes  at 
Liverpool,  and  the  remaining  13^  million  gallons 
would  he  passed  down  the  river  Vymwy  as  com- 
pensation water  in  accordance  with  the  provisions 
of  the  Act  of  1880.  At  present  only  one  of  the 
lines  of  pipes,  ccmahle  of  carrying  13  million 
gallons  a  day,  haaheen  laid. 

Held,  that  the  effective  capital  vtUue  of  the  under- 
taking ought  to  he  taken  at  26i-52|  of  the  total 
capital  expenditure. 

The  rate  per  cent,  on  the  effective  value  of  the 
undertaking  to  he  taken  to  make  the  rateable 
value  is  a  question  offaei,  and  the  court  will 
not  interfere  unless  it  is  shown  that  the  per- 
centage is  arrived  at  on  a  wrong  hasis. 

This  was  a  special  case  stated  by  the  Quarter 
Sessions  of  the  county  of  Montgomery. 

At  the  Quarter  Sessions  held  in  and  for  the 
connty  of  Montgomery,  by  adjournment  on  the 
5th  and  2l8t  Oct.  1897,  an  appeal  by  the  Mayor, 
Aldermen,  and  Citizens  of  tbe  city  of  Liverpool 
against  a  certain  rate  or  assessment  purpomne 
to  be  a  rate  made  for  the  relief  of  the  poor  ana 
other  purposes  in  and  for  the  parish  of  Uan- 
wddyn,  in  the  cotmty  of  Montgomery,  within  the 
district  of  the  Llanfyllin  Union,  made  and 
assessed  on  the  1st  Dec.  1896,  on  the  ground  that 
they  were  assessed  in  too  large  a  sum  for  the 
several  premises  in  their  occupation  in  the  said 
parish,  and  u^n  other  grounds,  was  heard  and 
determined,  with  the  result  that  the  justices 
confirmed  the  rate,  and  ordered  the  appellants 
to  pay  the  costs,  but  the  appellants  being  dis- 
satisfied, the  justices  stated  the  following  special 
case: 

On  the  1st  Deo.  1896  the  apx>ellants  were  the 
occupiers  of  certun  premises  and  works  in  the 
parifin  of  Llanwddyn  and  other  parishes  in  the 
county  of  Montgomery,  consisting  of  a  reservoir 
embankment,  tunnel,  and  other  incidental  works, 
forming  part  of  the  waterworks  supplying  the 
city  of  Liverpool  and  the  surrounding  district 
wifii  water.  The  works  were  deecribed  in  the 
valuation  list  as  land  occupied  by  reservoir,  banks, 
dam,  and  appurtenances.  Lake  Yymwy ;  and  land 
occupied  by  Himant  Tunnel;  estimated  extent, 
1095  acres ;  gross  rental,  19,500{. ;  rateable  value, 
15,322Z. 

These  premises  and  works  were  acquired  and 
constructed  by  the  appellants  under  the  provisions 
of  the  Liverpool  Waterworks  Act  1880,  and  were, 
by  sect.  9  oi^the  Act,  to  form  part  of  the  water- 
works  undertaking  of  the  appellants,  and  the 
premises  and  works  are  suitable  and  necessary  to 
enable  the  appellants  to  discharge  their  statutoi*y 
duties,  and  are  held  and  used  by  them  solely  for 
the  purposes  of  the  water  supply  to  Liverpool, 
and  so  long  as  the  premises  ana  works  remained 


part  of  the  appellants*  system  of  water  supply  to 
Liverpool,  the  appellants  are  practically  the  only 
possible  tenants  of  such  premises  and  works,  but 
the  reservoir  and  dam  are  physically  severable 
from  the  other  works,  and  if  in  the  market  aB  a 
separate  hereditament,  a  rent  could  not  be  obtained 
for  them  from  other  tenants. 

The  waterworks  of  the  apx>ellants  consisted  of 
(1)  a  series  of  catchment  reservoirs  and  incidental 
works  in  the  neighbourhood  of  Bivington ;  (2)  an 
a<^ueduct  with  biuancinf^  reservoirs  connecting  the 
Bivington  reservoirs  with  a  receiving  reearoii  at 
Prescot;  (3)  a  reservoir  and  incidental  works  at 
Yymwy,  in  the  county  of  Mont^mery;  (4)  an 
aqueduct  with  balancing  reservoirs,  mter  beds, 
and  other  works,  connecting  the  Yymwy  reeerroir 
and  the  receiving  reservoir  at  Prescot;  (5)  re- 
ceiving reservoir  at  Prescot  and  distribntinff 
reservoirs,  mains,  and  pipes  within  the  area  ca 
supply ;  (6)  certain  wells,  pumping  stations,  and 
works  within  the  area  of  supply ;  (7)  a  reservoir 
and  distributing  works  at  Chorley. 

By  the  Liverpool  Waterworks  Acts  the  charm 
which  the  corporation  are  entitled  to  levy  tor 
supplies  of  water  for  domestic  and  other  purposes 
are  authorised  and  limited. 

By  sect.  59  of  the  Liverpool  Corporation  Water- 
works Act  1862 : 

And  whereas  the  Liverpool  water  aooonnt  is  made  op 
and  balanoed  to  the  Slst  Deo.  in  eaoh  year,  therefore 
the  oorporation  at  the  meeting  of  the  oonneil  to  be  held 
as  soon  as  oonvenientiy  may  be  after  the  Slst  Dee.  in 
eaoh  year  shall  estimate  and  fix  the  amount  of  money 
neoeeaary  for  defraying  the  ooeta,  ohargee,  and  ezpeoies, 
payable  out  of  the  Liverpool  water  aooonnt  for  the  year 
then  onrrent,  inolnding  therein  the  interest  on  mmej 
borrowed,  and  every  other  expense  in  any  way  incident 
to  or  legally  ohargeable  upon  and  payable  out  of  the 
said  water  aooonnt,  and  the  oorp(»ation  shall  fix  the 
rate  in  the  poond  at  whioh  the  domeetic  water  rent  is  to 
be  ohaiged  at  snoh  an  amount  as,  regard  being  had  to  the 
several  sonroes  of  revenue,  will  be  sufficient  in  the  aggre- 
gate to  meet  the  estimated  expenees  payable  out  of  the  said 
water  aooonnt  for  the  year  to  oommenoe  on  the  first  day 
of  January  then  preceding  and  end  the  thirty-first  day 
of  December  then  following,  and  the  decision  of  tiie 
oorporation  thereon  shall  be  final  and  binding  and  oon> 
oluaive  on  all  persons  whonksoever,  and,  in  eetimatm; 
the  amounts  payable  out  of  the  said  water  aoooont  for 
the  then  current  year,  the  oorporation  ahall  take  into 
aooonnt  any  defioienoy  or,  as  the  case  may  be,  any  exoees 
whioh  shall  have  ariaen  in  respect  of  the  reoeiptB  and 
expenditure  of  the  last  preceding  year. 

In  Dec.  1896  the  overseers  of  Llanwddyn  dulv 
made  and  published  a  rate  of  Sid.,  and  the  appel- 
lants were  rated  and  assessed  in  respect  of  the 
Premises  and  work*)  upon  a  net  assessment  of 
5,322^  in  and  for  the  sum  of  S421.  13s.  Id,  The 
appellants  duly  objected,  before  the  assessment 
committee  of  the  Llanfyllin  Union,  to  the  rate 
and  assessment,  but  the  committee  confirmed  the 
rate,  and  the  appellants  then  appealed  to  the 
quarter  sessions. 

The  cost  of  the  structure  of  the  dam  and  reser- 
voir and  other  works  in  the  parish,  in  the  occupa- 
tion of  the  appellants,  was  o46,932L,  and  the  cost 
of  the  land  upon  which  the  vrorks  were  constructed 
was  52,2502.  The  appeUants  also  have,  in  addition 
to  these  amounts,  expended  in  bridsres  the  sum  of 
8337Z.,  on  roads  the  sum  of  55,939c.,  on  ohuitsh, 
vicarage,  and  schools,  in  substitution  for  tiie 
building  which  were  submerged  by  the  formation 
of  tiie  Yymwy  reservoir,  the  sum  01 13,9522.  None 
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of  these  hereditaments  are,  however,  now  in  the 
oocnpation  of  the  appellants,  but  they  were  pro- 
yidea  and  constmoted  oy  the  appellants  pnrsnant 
to  obligations  imposed  upon  them  by  the  Liverpool 
Ck)rporation  Waterworks  Act  1880. 

like  reservoir  is  at  present  laj*ge  enongh  to 
deliver  a  daily  snpply  of  52^  million  gallons,  but 
the  catchment  area  with  which  it  was  at  present 
connected  is  only  snfficient  to  provide  a  daily 
supply  of  41  miUion  gallons.  Certain  other  catch- 
ment areas  are,  however,  in  the  possession  of  the 
app^lants,  and  can  be  connected  with  the  reser 
voir,  and  when  so  connected  wonld  give  an  addi- 
tional daily  s^pl^  of  11^  million  gallons.  Of 
this  quantity  39  million  gallons  will  oe  delivered 
bv  means  of  three  pipes  at  Liverpool,  and 
13^  million  gallons  will  be  passed  away  down 
the  river  Yymwy  as  compensation  water,  under 
the  provisions  of  the  Liverpool  Corporation 
Watca*works  Act  1880.  At  ]^resent  of  the  three 
lines  of  pipes  which  were  nltmiately  destined  to 
form  the  aqnedact,  only  one  line  of  pipes  (capable 
of  carrying  13  million  gallons  of  water  to  Liver- 
pool) has  TOen  laid. 

The  appellants  were  Id  1895  and  have  since  been 
able  to  borrow  money  for  the  pn]TK>se  of  the  water- 
works at  from  21. 10«.  lid.  to  ^l.  lis.  10<2.  per  cent., 
but  for  the  Vymwy  waterworks  1,846,8412.  of  the 
capital  was  borrowed  at  3i  per  cent,  per  annum, 
and  104,5282.  at,2|  per  cent.,  which  last-mentioned 
rates  of  interest  are  still  paid  thereon,  the  money 
having  been  borrowed  between  1880  and  1889. 

The  valuation  put  in  by  the  apx>ellants  prepared 
by  Mr.  A.  L.  By  de  was  as  follows : 

Stractmal  ooet  of  the  reservoir,  646,9321. ;  land  aboat 
1245  aores  at  501.  per  acre,  62,250L ;  total  capital  cost  of 
raeervoiT  and  site,  709,1821.  But  aa  the  pariah  boundary 
only  oompriBes  870,651  of  the  water  area,  the  oapital 
oost  of  the  reservoir  and  site  only  eqnals  617,4501. 

The  lake  is  no  v  prodooing  26,506,850  gallons  per  day 
instead  of  the  ultimate  oapaoity  of  52,506,850  gallons 
per  day,  or  abont  a  half.  Therefore  the  efPeotive  oapital 
value  of  the  reservoir  and  site  in  the  parish  is  only 
308,7251. 

Part  of  Himant  Tunnel  1600  yards,  27,6961.  Part  of 
Hiznant  Tunnel  easement  1600  yards  at  3«.,  2401. ;  total, 
27,9361.  But  the  tunnel  only  supplies  one  pipe  line 
instead  of  three,  therefore  the  present  effective  value  is 
9312L 

The  present  effective  oapital  value  of  the  works  in  the 
parish  is  therefore  318,0371.,  and  at  2)  per  cent,  the 
rateable  value  of  the  works  in  the  pariah  is  87461. 

The  valuation  put  in  by  the  respondents,  pre- 
pared by  Mr.  W.  Marshall,  was  as  follows  : 

Structural  oost  of  the  masonry  dam,  645,4621. 
Cost  of  straining  tower  and  culvert  in  the  parish  of 
I'hmgynog,  38,9551. 

Value  of  the  site  of  the  lake,  with  banks,  Ac,  as 
improved  by  new  roads,  bridges,  and  fencing  round 
same  (area  1220  acres  at  1101.,  the  cost  of  same  having 
only  been  abont  62,2501.  exdluaive  of  the  improve- 
ment which  cost  70,0911.  for  roads  and  bridges  only), 
134,2001. 

Total  capital  value  of  the  reservoir,  dam,  tower,  and 
site  as  aforesaid,  818.6151. 

27-41    of    818,6151.    equals    present    capital    value, 
539,0881. 
Subdivision  between  the  two  parishes. 

PUish  of  Llanwddyn  (area  1074  acres),  474,5741. 
Pariah  of  Llangynog  (area  146  acres),  64,5141. 
Parish  of  Llanwddyn. 
Present  oapital  value  of  the  site  aa  improved  dam, 
reeorvoir,  Ac,  474,574. 


Cost  of  Himant  Tunnel,  &c.,  27,8401.  at  U.  3(Z., 
92801. 

Present  oapital  value  in  the  parish  of  Llanwddyn, 
483,8541. 

Gross  rental  value,  plus  rates,  calculated  at  4|  per 
cent,  of  483,8541.,  which  percentages  equal  to 
what  the  total  rental  value  of  the  entire  under- 
taking bears  to  the  capital  expended  on  the  same, 
22,9831. 

Less  rates  at  2«.  2d.  in  the  pound  on  a  rateable 
value  of  16,9201.,  18331. 

Gross  rental  value  of  land,  lake,  dam,  reservoir,  &c., 
in  the  parish,  21,1501. 

Deduct  for  maintenance  and  renewal  20  per  cent., 
4230L 

Rateable  value  of  land,  lake,  dam,  reservoir,  &c.,  in 
the  parish,  16,9201. 

It  was  contended  on  the  pai*t  of  the  appellants 
that  for  the  purpose  of  ascertaining  the  effective 
oapi  tal  value  of  the  undertaking  the  amount  ex 
pended  by  them  on  bridges  and  roads  under  the 
compulsory  provisions  contained  in  the  Acts 
shomd  not  be  included;  that  inasmuch  as  the 
reservoir  itself  was  now  complete,  and  was  capable 
of  deeding  with  a  daily  quantity  of  52^  million 
gallons,  and  that  as  the  daily  quantity  which  was 
at  present  required  and  delivered  from  the  reser- 
voir was  only  26^  million  gallons,  that  is  to  say 
13  million  ^dlons  for  the  supply  of  Liverpool 
and  134  million  gallons  compensation  to  the  nver 
Yymwy,  the  effective  capital  value  of  the  reser- 
voir and  site  was  26^-52^  of  the  total  expenditure 
thereon.  It  was  further  contended  on  behalf  of 
the  appellants,  that  in  the  circumstances  herein- 
before set  out,  no  highei*  rent  ought  to  be  fixed 
as  the  basis  of  assessm^it  than  an  amount 
representing  2i  per  cent,  per  annum  upon  the 
effective  capitsd  expenditure  upon  their  under- 
taking. ' 

It  was  contended  on  behalf  of  the  respondents, 
that  for  the  purpose  of  ascertaining  the  effective- 
capital  value  of  the  undertaking  in  the  parish  of 
Llanwddyn,  the  expenditure  by  the  appellants 
upon  bridges  and  roads  round  the  lake  snould  be 
included  as  enhancing  the  value  of  the  lake ;  that 
as  in  the  present  state  of  completion  of  the  works 
the  reservoir  cannot  be  supplied  from  the  various 
catchwater  areas  with  more  than  41  million 
gallons  of  water  per  day,  the  effective  capital 
value  of  the  reservoir  and  site  was  26i|-41  of  the 
total  capital  expenditure ;  that  under  the  circum- 
stances a  higher  rent  ought  to  be  fixed  as  the 
basis  of  assessment  than  an  amount  representing 
2i  per  cent,  per  annum  upon  the  effective  capital 
expenditure  upon  the  undertaking  in  the  parish 
of  Llanwddyn,  having  regard  to  the  fact  that 
the  Corporation  of  Liverpool  were  actually 
paying  3^  per  cent,  on  the  capital  laid  out  on 
the  same. 

The  justices  were  of  opinion  that  in  order  to 
ascertain  the  effective  capital  value  of  the  under- 
taking in  the  parish,  the  amounts  expended  by 
the  appellants,  not  only  upon  works  and  bridges, 
but  iQso  on  the  church,  vicarage,  and  schools 
ought  to  be  included  as  beine,  in  their  opinion,  a 
totel  capital  cost  of  787,410^;  that  the  effective 
oapital  value  of  the  reservoir  and  site  ought  to 
be  taken  at  26^-41  of  the  expenditure,  namely, 
508,935Z.,  and  that  one-third  of  the  cost  of  the 
parts  within  the  parish  of  Llanwddyn  of  the 
Himant  Tunnel  and  easement  as  stated  by  the 
appellants,  namely,  9312Z.,  was  to  be  added  to 
this,  making  a  total   effective    capital   cost  of 
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518,2472. ;  that  at  the  present  time  the  outlay  on 
the  site  and  works  womd,  in  consequence  of  the 
OTowth  of  the  population,  and  oonseqtient  greater 
demand  for  sncn  sites  as  tiiis,  and  of  the  increased 
cost  of  labour  and  materials  for  such  work  be 
greater  than  the  actual  cost  of  the  site  and  works 
to  the  corporation,  they  hedd  that  tiie  rateable 
value  of  the  works  should  be  taken  at  3  per  cent, 
on  the  outlay,  rather  than  2^  per  cent.,  the  rate 
at  which  the  appellants  can  at  the  present  time 
borrow  mone^. 

They  also  held  that,  if  in  law  the  reservoir  and 
dam  might  be  rated  separately,  and  not  as  in- 
tegral parte  of  the  aj^pellants*  water  undertaking, 
their  annual  value,  if  let  as  a  separate  heredita- 
ment, should  be  arrived  at  by  an  estimate  based 
upon  3  per  cent,  of  the  capital  expenditure  properly 
attributable  thereto. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  they  were,  for  the  purpose  of  ascer- 
taining the  ratable  value  of  tne  reservoir  and 
works,  bound  to  treat  such  reservoir  and  works  as 
integral  parts  of  the  appellants'  water  under- 
taking, or  whether  they  were  entitled  to  treat  such 
reservoir  and  works  as  severable  from  the  rest  of 
the  appellants'  undertaking.  (2)  Whether,  if 
they  were  right  in  so  holding,  th^y  were  also  right 
in  takinff  into  accoimt  the  other  circumstances 
hereinbeiore  mentioned,  namely,  the  additional 
outlay  which  would  be  necessary  in  the  construc- 
tion of  the  works  at  the  present  time,  in  conse- 
quence of  the  growth  of  population,  the  greater 
demand  for  such  sites,  and  increased  cost  of 
material  and  labour,  in  addition  to  the  rate  of 
interest  at  which  the  apx>ellante  could  have 
borrowed  money  at  the  date  of  the  making  of  the 
rate.  ^  (3)  Whether,  in  order  to  ascertain  the 
effective  capital  value  of  the  anpellante'  under- 
taking, the  amounte  expended  by  the  appellante 
upon  roads,  bridges,  church,  vicarage,  and  schools, 
or  any  and  which  of  them  ouffht  or  oujght  not  to 
be  included.  (4)  Whether  &e  effective  capital 
value  of  the  appellante'  reservoir  and  site  ought 
to  be  teken  at  26^-41  or  26^-52^  of  the  total 
capital  expenditure  thereon.  (5)  Whether  the 
rateble  value  of  the  appellante'  underteking  ought 
to  be  teken  at  3  per  cent,  or  2i  per  cent,  per  annum 
on  the  effective  capital  value  ca  the  undertaking. 

Balfour  Braume,  Q.O.  (HoThorattM  Lloyd  with 
him)  for  the  appellante — ^The  question  is  what 
would  the  corporation  be  ready  to  give  to-day  as 
rent  P  They  would  not  give  more  tlubn  they  would 
pay  as  interest  on  the  money  borrowed  for  this 
underteking  if  the^  were  owners.  The  capital 
could  now  be  raised  by  the  corporation  at  2^  per 
cent.,  and  they  should  not  pay  more  now.  He 
referred  to 

The  London  County  Council  v.  The  Erith  Church^ 
toardene,  69  L.  T.  Bep.  725 ;  (1893)  ▲.  C.  562. 

As  to  the  expenditure  upon  roads,  biid^,  and  the 
church,  schools,  &o.,  that  cannot  be  mcluded  in 
the  capital  expenditure  of  the  underteking  for 
the  purpose  of  coming  to  a  basis  upon  wmoh  a 
rate  can  be  assessed.  Only  one  half  of  the 
reservoir  power  is  being*  used,  and  theoiefore, 
although  there  is  nothing  more  to  be  done  to  the 
reservoir  iteelf ,  aj9  it  is  only  being  half  used,  it 
should  be  onl^  rated  on  that  proportion.  As  to 
the  first  question  for  the  court,  the  case  of  Beg,  v. 
The  West  Middlesex  Waierworhe  Company  (32 
L.  T.  Bep.  O.  S.  388)  is  in  point. 
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MarshaU,  Q.O.  (E.  J.  Griffiihe  and  T.  A.  Herbert 
with  him)  for  the  respondente. — No  questions  of 
law  arise  here,  they  are  all  questions  of  fact  for 
the  justices.    He  inferred  to 

Lamley'B  Paroohial  AsBeflsniant  Aots,  p.  198 ; 
Beg.  V.  T7m  South  Staffordshire  WcUerworkM  Com- 
pany, 54  L.  T.  Bep.  782  ;  16  Q.  B.  Div.  359. 

The  whole  holding  capaciiy  of  the  reservoir  was 
being  utilised.  With  regard  to  the  intffl!eBt  3  per 
cent,  is  very  reasonable  considering  what  was 
actually  paict  and  as  to  the  roads  and  bridges, 
church  and  schools,  the  amount  they  cost  must 
be  included,  for  without  such  expenditure  had 
been  incurred,  they  could  not  have  had  the 
reeervoir  and  works.  ^^  ^  ^ 

Jviy  8. — ^RiDLBT,  J.  read  the  following  written 
judgment  of  the  court. — ^This  was  a  case  steted 
by  the  quarter  sessions  of  the  couniy  of  Mcmt- 
gomery,  on  an  appeal  hj  the  Mayor  and  Corpo- 
ration of  the  city  of  Liverpool,  against  a  rate 
made  for  the  relief  of  the  poor  in  the  parish  of 
lilandwddyn.  Tne  subject  of  the  rate  as  shown 
in  the  valuation  list  was  "land  occupied  by 
reservoir,  banks,  dam,  and  appurtenances,"  and 
"  land  occupied  by  Hirnant  Tunnel  and  appurte- 
nances," and  the  gross  rental  at  which  these 
premises  were  assessed  was  19,500{.,  and  the  rale- 
able  value  15,322{.  These  premises  and  works 
which  were  constructed  bv  the  appdlante  under  the 
Liverpool  Corporation  WaterwonEs  Act  1880,  were 
part  of  an  underteking  for  the  supply  of  Liver- 
pool with  water,  and  were  occupied  by  the  appel- 
lante solely  for  that  purpoee.  It  is  not  neoessaiy 
to  describe  in  g^enenJ  the  scheme  of  which  thej 
formed  a  part ;  out  it  must  be  steted  that  certain 
bridges  and  roads  haid  been  formed  by  the  ap^- 
lanto  in  substitution  for  other  previously  existmg 
roads,  which  roads  lay  alonff  or  near  to  the 
reservoir,  and  had  become  under  the  Act  public 
roads,  and  repairable  accordingly.  The  appel- 
lante had  also  built  a  church,  vicarage,  and  schools, 
for  Llanwddyn  parish,  in  substitution  for  those 
formerly  existing,  which  were  submerged  by  the 
reservoir.  On  me  bridges  and  roads  they  thus 
en>ended  64,276Z. ;  and  on  church,  vicarage,  and 
schools,  13,952^ ;  and  all  this  was  done  uimw  the 
obligations  imposed  upon  them  by  the  Act  of 
1880.  That  Act  contamed  also  other  obligations 
for  the  protection  of  property  of  various  owners, 
and  also  provided  that  the  appellante  should 
furnish  a  new  burial  sround  for  the  parish,  and 
should  remove  from  we  former  one  (which  was 
submer^^)  the  remains  of  persons  who  had  been 
buried  m  it.  The  reservoir  is  fully  completed, 
and  is  capable  of  delivering  a  supply  of  521 
million  gallons ;  of  these.  Id}  millions  are  passed 
down  the  river  Yymwy  as  compensation  water 
under  the  Aot^  and  the  rest^  or  39  million  gallons, 
are  to  be  supplied  to  Liverpool  and  the  durtrict  in 
three  pipes  passing  13  milhon  gallons  each.  But 
at  present  ox  those  three  pipes  only  one  has  been 
constructed,  and  13  milhons  only  oat  of  the  3^ 
millions  are  supplied ;  and  at  present  the  catch- 
ment area  connected  witii  the  reservoir  is  only 
sufficient  to  provide  a  daily  suppljr  of  41  million 
gallons.  In  l896  and  since  that  time  the  apucd- 
lante  have  been  able  to  borrow  money  for  public 
purposes,  and  for  those  of  the  waterworks  under- 
t^cuiff  at  from  2L  10a.  lid.  to  22.  lis.  lOd.  per 
cent.,  out  in  fact  of  the  capital  required  1,845,8412. 
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was  borrowed  at  S^  per  cent.,  and  104,5282.  at 
2|  per  cent,  at  an  earlier  period,  that  is  between 
1880  and  1889.    The  appellants  an^  respondents 
had  adopted  in  principle  the  same  method  of 
arriving  at  the   rateable  valae  of  the  premises, 
that  is  they  ascertained  first  the  stmctural  cost 
of    the  reservoir  and  works,  and  of   the   land 
acquired  within  the  limits  of  the  parish,  and  from 
this  they  next  cslcnlated  their  effective  capital 
value  at  the  present  time,  and  finalljr,  by  a  per- 
centage  of  interest  on  this  value,  arrived  at  the 
gross  rental  and  rateable  value.    But  it  is  in  the 
carrying  out  of  this  principle  that  differences  arose 
which  require   our  decision,  and  the  questions 
stated  by  the  quarter  sessions  are  five  in  number. 
The  first  is  as  follows :  "  Whether  we  were  for 
the  purpose  of  ascertaining  the  rateable  value  of 
the  saidT  reservoir  and  workis,  bound  to  treat  such 
reservoir  and  works   as   integral   parts  of   the 
appellants'   water   undertaking,   or  whether  we 
were  entitled  to  treat  such  reservoir  and  works  as 
severable  from  the  rest  of  the  appellants'  under- 
taking P  "    We  think  that  such  part  of  the  water- 
works as  lies  within  the  parish  is  a  separate  rate- 
able hereditament   in   it,  and  should  be  rated 
acoordingl^  upon  an  estimate  of  the  rent  which 
it  would  yield  after  making  the  statutory  deduc- 
tions:  (see  Eeg.  v.  West  Middlesex  Waterwot'ks 
Cwnpav/y,  32  L.  T.  Bep.  O.  S.  388).    But  it  must 
be  taken  (as  the  fact  is)  in  arriving  at  such  rate- 
able value  that  the  reservoir  and  works  within 
the  pariah  are  part  of  the  whole  undertaking  for 
the  purpose  of  distributing  water  as  a  source  of 
profit,  and  though  they  do  not  directly  earn  any- 
thing in  the  parish,  yet  thev  conduce  to  earning 
elsewhere.    The  whole  undertaking  continues  in 
operation,  and,  therefore,  the  owner  of  the  whole 
must  be  assumed  to  pay  a  contractor  adequate 
remuneration  for  land  and  fixed  capital  vested  in 
these  parts  of  the  undertaking,  and  for  the  labour 
and  skill  requisite  for  their   construction    and 
maintenance  in  operation.     The  contractor  then 
stands  in  the  relation  of  occupying  tenant  to  the 
parish,  and  in  the  words  of  the  court  in  the  case 
referred  to,  "The  part  within  the  parish  is  Uie 
rateable  subject^  and  the  local  rateable  value  is 
such  sum   as  will  pay   the  rent  of    the  land 
and  the  profit  on  fixed  capital  therein."     The 
answer   therefore     is,    that    the   reservoir   and 
works  are  integral  portions  of  the  underteking, 
and  although  rateable  separately  are  not  to  he 
valued  apart  from  the  rest  of  the  undertaking. 
The  second  question  is,  "  Whether,  if  we  were 
right  in  so  holding,  we  were  also  right  in  taking 
into  account  the  other  circumstances  hereinbefore 
mentioned,  namely,  the  additional  outlay  which 
would  be  necessary  in  the  construction  of  the 
works  at  the  present  time  in  consequence  of  the 
growth  of  population,  the  greater  demand  for 
such  sites,  and  increased  cost  of  material  and 
labour,  in  addition  to  the  rate  of  interest  at  which 
the  appellanto  could  have  borrowed  money  at  the 
date  of  the  maldng  of  the  rate  P  "    The  appellanto' 
valuer  does  not  appear  to  have  taken  into  account 
any  of  these  circumstances  in  arriving  at  his 
valuation  of  the  rateable  hereditament,  although 
the  peroentage  on  the  outlay  on  which  he  calcu- 
lated it  amounted,  as  we  are  informed,  to  about 
3i  per  cent.     Nor  does  the  case  contain  any 
mention  of  the  evidence  upon  which  the  droum- 
stancee   assumed   are  to  be  founded.     In  the 
absence  ot  such  evidence  we  cannot  feel  certain 


that  the  supposed  greater  demand  for  sites  exists 
in  fact.     We  think  that  in  this  case  the  capital 
value  should  be  arrived  at  from  the  cost  of  the 
works  as  a  basis.   The  third  question  is, "  Whether, 
in  order  to  ascertain  the  effective  capital  value  of 
the  appellants'  undertaking,  the  amounte  expended 
b^  the  appellanto  upon  roads,  bridges,  churchy 
vicarage,  and  schools,  or  any,  and  which  of  them,, 
ought  or  ou^ht  not  to  be  included  P'*    We  are 
clearly  of  opinion  that  none  of  the  amounte  so 
expended  ought  to  be  included  in  the  valuation. 
It  was  not  contended,  indeed,  that  either  the 
roads,  bridges,  church,  vicarage,  or  schools  form 
a  portion  of  the  rateable  hereditament  in  the 
occupation  of  the  appellante,  and  for  which  they 
are  to  be  rated.     But  it  was  argued  that  the 
amounts  so  expended  are  to  be  added  to  the  value 
because  they  were  a  part  of  the  cost  of  the  works. 
It  is  clear,  however,  that  they  were  not  a  part  of 
it,  but  that  they  are  to  be  regarded  as  expenses  to 
which  the  appellante  have  been  put  in  carrying  out 
the  obligations  put  upon  them  by  Parliament  as  the 
condition  upon  which  the  powers  were  ^ranted  to 
them.    If  these  expenses  are  to  be  called  a  portion 
of  the  cost  of  the  works  so  must  also  the  removal 
of  the  bodies  incurred  in  the  former  burial  ground, 
and  so  must  also  the  expense  of  protecting  various 
landowners  and  public  companies  which  are  pro> 
vided  for  by  the  Act  of  Parliament.    The  conten- 
tion of  the  respondento  upoa  that  head  does  not 
appear  to  us  to  admit  of  serious  argument.    It 
was,  however,  as  to  the  roads  and  bribes,  further 
contended  that  their  existence  enhano^  the  value 
of  the  reservoir  which  they  nearly  adjoin,  and 
that,  therefore,  they  must  be  taken  into  account. 
It  is  not  at  all  clear  that  this  is  the  fact,  and  if  it 
is  we  have  no  evidence  of  amount,  as  it  was  not 
on  this  principle  that  the  respondente'  valuer 
brought  them  into  his  calculation.    It  might  be 
token  that  they  do  enhance  the  value  of  the  lands 
through  which  they  pass,  but  that  is  token  into 
account  or  should  he,  m  the  rateable  value  of  those 
lands.  The  fourth  question  is, "  Whether  the  effec- 
tive capitiJ  value  oi  the  appellanto'  reservoir  and 
site  ought  to  be  token  at  2^1-41  or  261-521  of  the 
total  capital  expenditure  thereon  P  "    It  appears 
to  be  the  fact  that»  when  tiie  underteking  is  carried 
out  to  the  full,  52i  million  gallons  wOl  be  daily 
supplied  by  the  reservoir,  imereas  the  present 
daily  supply  is  26|  million,  or  roughly  speaking, 
one-hall  of  the  complete  or  total  possible  supply. 
Prima  facie,  therefore,  the  production  being  one- 
half  of  the  possible  totol,  the  effective  capital 
value  is  also  one-half  of  the  total.    But  on  bSialf 
of  the  respondente  it  is  said  that  the  total  now 
received  into  the  reservoir  being  only  41  million 
gallons  a  day,  and  the  total  supply  being  261 
million  a  day,  the  proper  fraction  to  be  u^d  in 
the  calculation  is  26i-41.     It  was  further  con- 
tended that  the  appellante  should,  in  order  to 
justify  their  contention,  add  to  the  capital  value 
the  cost  of,  including  the  additional  catohment 
area,  which  is  required  to  bring  the  daily  supplv  into 
the  reservoir  to  the  amount  of  52il  miUion  gallons. 
But  it  is  the  reservoir  and  works  which  are  here 
rated,  not  the  works,  which  have  not  been  carried 
out ;  and  although  it  is  true  that  the  proportion 
between  the  gallons  supplied  out  of  the  reservoir 
and  those  received  into  it  is  at  this  time  26^-41, 
that   proportion    does   not   represent  the   true 
relation  between  effective  capital  value  and  total 
cost   of  construction.     The  raservoir   is   large 
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enough  to  receive  52^  millions  daily,  and  has  been 
cons^cted  and  completed  of  those  dimensions ; 
but  it  only  supplies  one-half  of  that  quantity. 
For  the  purposes  of  the  rate  we  think  that  that 
comparison  supplies  the  true  proportion.      The 
case  of  Beg.  v.  The  South  Staffordshire   Water- 
worhs  Company  (54  L.  T.  Rep.  782  ;  16  Q.  B.  Div. 
359)  was  relied  upon  as  showine  that  the  cost  of 
connecting  the  additional  catchment  areas  with 
the  reservoir  ought  to  be  added  to  the  capital 
value.    But  in  that  case  the  works  which  were  in 
excess  of  the  actual  requirements,  and  which  were 
ordered  to  be  taken  into  account,  had  actually 
been  constructed  and  had  become  a  part  of  the 
undertaking.    As  to  the  last  Question,  namely, 
whether  the  rateable  value  ought  to  be  taken  at 
3  per  cent,  or  2|  ]per  cent,  on  the  effective  value  of 
the  undertaking  it  seems  to  us  that  that  question 
is  largely  one  of  fact  for  the  decision  of  the 
quarter  sessions,  and  therefore  not  to  be  decided 
by  this  court  unless  it  could  be  shown  that  the 
quarter  sessions  had  in  arriving  at  their  conclu- 
sion acted  on  a  wrong  basis.     We  have  stated 
what,  in  our  judgment,  is  the  principle  upon 
which  the  capital  value  is  to  be  calculated.    When 
it  is  arrived  at  the  percentage  upon  it  ought  not 
to  be  higher  than  the  necessary  rate  of  interest 
at  which  the  monev  could  be  l>orrowed.    At  the 
same  time,  when  all  the  circumstances  of  the  case 
are  considered,  such  as  the  rate  at  which  much  of 
the  money  required  was  in  fact  borrowed,  and 
the  possibility  that  the  cost  of  purchase  and  con- 
struction was  less  when  the   works  were  con- 
structed than  it  would  be  now,  we  are  not  able  to 
say  that  the  percentage  has  been  wrongly  fixed  at 
3  per  cent ,  although  that  rate  is  higher  than  the 
2C  10«.  lid.  to  21,  lis.  10(2.  per  cent ,  at  which  the 
money  could  now  be  raised.    Nor  does  it  seem  to 
conflict  in  any  way  with  what  has  been  stated  in 
answer  to  the  first  question  in  this  case  as  to  the 
proper  remuneration  of  the  contractor  for  his 
labour,  capital,  and  maintenance  of  the  works. 
We   therefore  think  that  the  order  of  quarter 
seesions  ought  to  be  quashed  and  the  rate  reduced 
in  accordance  with  our  opinion. 

Judgment  accordingly. 

Solicitors  for  the  appellants,  F.  Venn  and  Co., 
for  H.  E.  Clare,  Liverpool. 

Solicitors  for  the  respondents,  Bohhins,  BiUing, 
and  Co.,  for  Pughe  and  Jones,  Llanfyllin. 


April  1  and  May  23, 1898. 

(Before  Lord  Russbll,  G.J.  and  Ridlbt,  J.) 

RiTNDLE  V.  Hbablb.  (a) 

Highway — Stile  and  public  footpath — Liability  to 
repatr^Ratione  tenures — Emdence. 

The  defendant  was  the  yearly  tenant  qf  a  foam 
through  which  there  was  a  public  pathway.  At 
one  point  in  its  course  there  was  a  stone  stile 
with  stone  steps,  some  of  which  had  been  worn 
away  by  time  and  use.  In  crossing  this  stUe  the 
plaintiff  slipped  on  one  of  the  steps  wad  broke 
his  leg. 

It  was  proved  on  behalf  of  the  plaintiff  that  the 
defenaan^s  predecessor  in  possession,  who  was 
also  owner.  Mid  done  repairs  to  the  palh  and 
stile,  and  there  was  also  evidence  that  previous 

(a)  Beported  by  W.  di  B.  Herbbrt,  Esq.,  BaiTi8ter-«t-Law. 


occupiers  had  done  some  repairs,  and  the  defen- 
dant also  had  done  something,  bvi  none  of  the 
repairs  were  considerable.  There  was  no  evi- 
dence that  the  parish  had  ever  repaired  or 
required  any  occupier  to  repair. 

Held,  thai  a  few  trifling  repairs  for  his  own  benefit 
did  net  im/pose  upon  the  defendant  the  duty  of 
continuing  such  repair  for  the  benefit  of  others, 
and  that  there  was  not  sufficient  evidence  to 
warrant  the  conclusion  that  the  defendant  was 
liable  to  repair  ratione  tenurse. 

Qusere,  if  an  action  wiU  lie  at  the  instance  of  a 
private  person  against  one  liable  to  repair 
ratione  tenursB  in  respect  of  non-repair. 

This  was  an  appeal  from  his  Honour  Judge 
Granger. 

The  action  was  brought  by  the  plaintiff  to 
recover  damages  from  the  defendant  for  injories 
suffered  through  a  defective  stole  on  a  public 
footpath  crossing  land  in  the  occupation  of  the 
defendant. 

The  facts  of  the  case  appear  from  the  judg- 
ment. 

The  learned  County  Court  judge  gave  judg- 
ment for  the  plaintiff. 

The  defendant  appealed. 

D.  M.  Kerly  (Dulce  with  him)  for  the  defendant 

Fraser  McLeod  for  the  plaintiff. 

May  23. — Lord  Russell,  C.J.  read  the  follow- 
ing  written  judgment  of  the  court : — This  is  an 
appeal  by  the  dfcfendant  from  the  ludgment  of 
his  Honour  Judge  Granger.  The  plaintiff  sued 
the  defendant  under  these  circumstances.  The 
defendant  is  the  yearly  tenant  of  a  farm  through 
which  is  a  public  pathway.  At  one  point  in  its 
course  is  a  stone  stile  with  stone  steps,  some  of 
which  have  been  worn  away  by  time  and  user.  In 
crossing  it  the  plaintiff  slipped  from  one  of  these 
steps,  fell,  and  broke  his  leg.  He  thereupon  sued 
the  defendant  for  damages,  alleging  that  he  was 
liable  ratione  tenwrx  to  repair  the  stile,  and  that 
he  had  suffered  by  its  want  of  repair.  The 
learned  County  Court  judse  took  this  view  and 
awarded  him  damages.  It  appears  that  the 
plaintiff  was  aged  sixty-seven  years,  and  that  as 
for  back  as  1891  he  bad  had  a  "  sdzure.**  He 
was  described  by  his  medical  attendant,  who  was 
called  by  him,  as  being,  when  the  accident 
lutppened,  in  a  decrepit  state,  and  as  never 
having  hsbd  the  complete  use  of  his  less  since  the 
"  seizure."  He  added  he  did  not  thinS  it  was  safe 
for  him  to  cross  the  stile  in  question,  and  that  it 
was  a  difficult  stile.  The  learned  County  Court 
judge,  however,  who  heard  the  witnesses,  has  not 
thought  it  prox>er  to  find  contributory  negligence, 
and  we  do  not  dwell  further  on  this  pomt^  and 
we  proceed  to  consider  the  ground  on  which  he 
did  act.  If  it  were  necessary  to  consider  and 
determine  the  point  whether  an  action  will  lie  at 
the  instance  oi  a  private  person  against  one  liable 
ratione  tenurse  to  repair,  we  should  desire  to  hear 
further  argument  upon  it.  There  is,  so  far  as  we 
are  aware,  no  record  of  any  such  case  in  the 
books,  although  the  circumstanoeB  giving  rise  to 
such  an  action  must  have  been  of  frequent  occur- 
rence. Martin,  B.  expressed  considerable  doaht 
upon  the  point  in  the  case  of  Youna  v.  Davis 
(6  L.  T.  Rep.  363) ;  7  H.  &  N.,  where  he  says  at 

L773 :  "  I  should  have  been  surprised  if  any  case 
d  been  found  in  which  it  was  determinea  that 
an  action  for  non-repair  was  maintainable  against 
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a  person  bound  to  repair  ratione  tenurae.  The 
case  in  the  Year-book,  11  Hen.  4,  82,  83,  which 
was  supposed  to  be  an  authority  for  that  position, 
on  being  examined  will  be  found  not  to  be  so." 
That  was  an  action  by  a  lord  of  a  manor,  who 
relied  on  a  prescription  that  he  and  all  those 
whose  estate  he  had  in  the  manor  had  a  right  to 
have  a  bridge  kept  in  repair  by  the  owoer  of  a 
mill.  That  is  totally  different  from  an  obligation 
towards  all  the  Queen's  subjects  passing  along  a 
highway.  We  do  not,  however,  decide  tMs  case  on 
the  view  taken  by  this  learned  judge,  for  we  are 
of  opinion  that  there  was  in  this  case  no  sufficient 
eyidence  to  warrant  the  learned  County  Court 
judge  in  coming  to  the  conclusion  that  the  defen- 
dant was  under  the  obligation  to  repair  ratione 
tenuras.  There  was  the  usual  conflict  as  to  the 
past  and  existing  state  of  the  stile  and  what  had 
been  done  to  it  in  the  way  of  repairs.  One  of  the 
plaintiff's  witnesses  stated  that  the  stile  was  at 
the  time  of  the  accident  in  the  same  state  as  it 
was  in  forty  years  ago,  and  the  defendant  and 
his  witnesses  denied  that  the  defendant  had,  in 
f dct  or  they  had  for  him,  repaired  the  stile.  We 
must,  however,  assume  that  the  learned  County 
Court  judge  gave  effect  to  the  other  evidence  on 
the  pai*t  of  the  plaintiff  and  proceed  to  examine 
it.  There  was  no  evidence  that  the  parish  had 
ever  repaired  or  had  ever  required  the  defendant 
or  any  prior  occupier  to  repair,  but  there  was 
evidence  that  the  defendant's  predecessor  in 
possession,  who  was,  however,  proved  also  to  be 
the  owner,  had  done  repairs  to  the  path  and 
stile.  Another  witness  stated  that  previous  occu- 
piers had  repaired,  and  finally  a  man  formerly  in 
the  defendant's  employment  stated  that  he  had 
done  some  repairs  at  the  defendant's  instance.  In 
no  case  do  the  repairs  seem  to  have  been  consider- 
able. The  fact  that  a  person  has  done  repairs  to 
a  way  may  certainly  be  some  evidence  of  such 
liabiuty.  For  instance,  in  Beg  v.  BlaJeemore 
(2  Den.  410,  16  Jur.  154),  where  the  defendant 
was  so  held  liable,  the  evidience  was  that  his  pre- 
decessor had  been  convicted  of  not  repairing  the 
high  road  in  question  in  the  year  1801,  and  had 
Bubseqaently  done  repairs  to  it;  and  in  Reg,  v. 
Barker  (62  L.  T.  Rep.  578 ;  25  Q.  B.  Div.  213)  the 
defendant  and  his  predecessors  had  repaired 
the  high  road,  for  the  non- repair  of  which 
he  was  indicted  from  time  immemorial,  and 
on  that  evidence  was  found  liable.  But 
in  each  of  those  cases  the  road  was  a  road 
for  carriages  and  horses,  which  is  a  widely  differ- 
ent thing  from  a  foot  path  through  fields  and 
over  stiles.  The  one  requires  repairs  on  a  system 
and  at  certain  intervals,  from  the  nature  of  the 
user,  while  the  other  does  not ;  and  on  the  con- 
trary may  never,  except  on  isolated  occasions, 
receive  any  repairs  at  alL  Such  a  path  may  be 
dedicated,  subject  to  the  right  of  ploughing 
(Mercer  v.  Woodgate,  21  L.  T.  Kep.  458 ;  L.  Bep. 
5  Q.  B.  26),  although  the  plough  would  for  the 
time  destroy  all  traces  of  tne  ]path,  and  after  the 
plough  has  passed,  the  path  is  in  common  experi- 
ence trodden  out  afresh  by  passers  by,  not  made 
by  repair  or  of  hard  material,  for  that  would  be 
inconsistent  with  the  passage  of  the  plough  at  the 
next  season.  So  it  may  be  that  in  dedicating  to 
the  public  such  a  pathway  through  his  fields  the 
farmer  may  do  so  without  any  obligation  to 
repair  resting  on  himself  or,  indeed,  it  may 
be,  on  anybi^y.    It  is  a  path  on  which  people 


may  pass  if  they  choose  to  do  so,  but  they 
must  pass  along  it  as  they  find  it,  and  must 
take  it  (to  use  the  words  of  Cockbum,  C.J.  in 
the  case  just  quoted)  subject  to  any  condition 
which  the  owner  imposes.  Blackburn,  J.  in  the 
same  case,  said,  "  If  this  right  is  inconsistent  with 
a  grant  of  way  to  the  public,  then  there  was  no 
dedication  at  all,  and  the  present  owner  has  a 
right  to  stop  up  the  pathway  altogether  and  so 
prevent  the  parish  from  repairing  the  path  in 
such  a  way  as  to  interfere  with  ms  ploughing." 
As  the  user  for  which  the  path  is  dedicated  does 
not  necessitate  repairs,  we  see  no  objection  in  law 
to  a  dedication  of  the  path  without  placing 
upon  the  dedicator  or  placing  on  any  one  the 
obligation  to  do  them.  In  the  present  instance 
the  evidence  on  which  the  learned  County  Court 
judge  has  acted  is  very  slight,  considering 
that  the  path  is  an  immemorial  one,  and  it  is 
quite  consistent  with  such  small  repairs  as  were 
done,  that  they  were  done  by  the  occupier  for  his 
own  benefit.  They  were  done  on  his  own  land. 
It  is  not  as  if  they  had  been  done  outside  his  own 
land,  or  as  if  he  had  done  the  repairs  under  threat 
of  legal  proceedings,  or  had  admitted  that  in 
doing  them  he  was  discharging  a  legal  obligation. 
We  tnink  that  the  case  is  like  Hudson  v.  Tabor 
(34  L.  T.  Rep.  249;  36  L.  T.  Rep.  492 :  1  Q.  B. 
Div.  225 ;  2  Q.  B.  Div.  290).  There  an  action  was 
brought  for  not  maintaining  a  sea  wall  on  the 
defendant's  land,  where  it  adjoined  that  of  the 

Slaintiff,  whereby  the  plaintiff's  land  had  become 
ooded.  And  it  was  shown,  in  order  to  prove  the 
liability  of  the  defendant,  that  he  and  his  pre- 
decessors had  ^m  time  immemorial  repaired  the 
wall  where  his  land  fronted  the  sea.  .  The  jury 
found  for  the  plaintiff,  but  the  Court  of  Queen's 
Bench  and  the  Court  of  Appeal  held  that  ther^ 
was  no  evidence  of  liability,  and  Lord  Coleridge  in 
giving  judgment,  said,  "  The  mere  repair  lof  a 
man's  own  fence  for  his  own  benefit,  however 
often  done,  and  during  however  long  a  period  of 
time,  will  not,  per  se,  although  a  man's  neighbour 
may  in  fact  benefit  by  such  repair,  impose  on  a 
man  the  duty  of  continuing  such  repair  for  his 
neighbour's  benefit^  when  he  ceases  to  care  to  do 
so  £)r  his  own."  So  here  the  acts  relied  on  were 
at  the  least  ambiguous,  and  we  think  constitute 
no  sufficient  evidence  of  the  liability  sought 
to  be  placed  upon  the  defendant — see  also  per 
Hullock,  B.  in  Mew  v.  AUanson  (1  Lew.  C.  C.  158). 
In  the  words  of  the  learned  Baron,  **  An  adjoin- 
ing occupier  occasionally  doing  repcdrs  for  his 
own  convenience  to  go  and  come  is  no  more  like 
that  sort  of  repair  which  makes  a  man  liable 
ratione  tenurw  tnan  the  repair  by  an  individual  of 
a  road  close  to  his  door  is  to  the  repair  of  the 
road  outside  his  gate."  We,  therefore  think  the 
defendant  entitled  to  judgment. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  W,  J,  TerriU,  Penryn. 
Solicitor  for  the  defendant,  HDobeU,  for  DoheUj 
Truro. 
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PBOBATE.  DIYOROB,  AND   ADMIRALTT 

DIYISION. 

DIVORCE     BUSINESS. 

Satwrday,  April  21, 1898. 

(Before  Barnes,  J.) 

OOFFBT  V.  COFFBT.  (a) 

IHvorce'-Bape'-20  &  21  Viet  e.  27—48  &  40  Vict. 

c.  69,  8.  if—Evidence. 

A  wife  may  obtain  a  divorce  from  her  huehandfor 
rape,  though  he  has  only  been  prosecuted  and 
eonvicted  under  48  <£  49  Vict.  c.  69,  s.  4,  of  an 
attempt  to  have  unlauful  carnal  knowledge  of  a 
girl  under  the  aae  of  thirteen  years. 

The  observations  of  a  judge  at  ihe  trial  of  a  criminal 
actum  are  not^evO^  agaifut  a  r^pondent  in 
a  divorce  suit. 

This  was  a  petition  by  Emily  Coffey  (nee 
Burchhardt)  for  the  diasomtion  of  her  marriage 
with  the  respondent,  Herbert  Coffey,  on  the 
gpx>nnd  of  adrntery  and  rape. 

The  parties  were  married  at  Christ  Church, 
Brondesbnry,  on  the  17th  June  1895.  On  the 
9th  Deo.  1896  the  respondent  left  the  petitioner 
and  had  not  returned  to  her. 

After  leaving  the  petitioner,  the  respondent, 
eloped  with  Emily  ColJiines.  Ther  lived  together 
as  man  and  wife  in  Beaiding  uncler  the  name  of 
Mr.  and  Mrs.  Chisholm. 

While  living  in. Beading  the  respondent  and 
Emily  Collings  had  in  their  service  a  little  girl 
of  under  thirteen  years  of  age,  named  Caroune 
Femley.  On  the  S&d  July  1897  the  resx>ondent 
committed  a  rape  on  CaroHne  Femley. 

The  respondent  was  arrested  and  tried  before 
Lawrance,  J.  at  the  Beading  Assizes.  He  was 
indicted  and  convicted  under  sect.  4  of  the 
Criminal  Law  Amendment  Act  1885  (48  A;  49 
Yict.  c.  69)  of  an  attempt  to  have  unlawful  carnal 
knowledjro  of  a  ^rl  under  the  age  of  thirteen 
years.    There  was  no  prosecution  for  rape. 

48  A;  49  Yict.  0.  69,  s.  4,  contains  the  following 
provision: 

Any  person  who  attempts  to  have  unlawful  oamal 
knowledge  of  any  girl  under  the  age  of  thirteen  years 
shall  be  guilty  of  a  misdemeanour,  and  being  oonvioted 
thereof  shall  be  liable  at  the  discretion  of  the  oonrt  to 
imprisonment  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

Lawrance,  J.  sentenced  the  respondent  to 
eighteen  months  imprisonment  with  hard  labour, 
he  already  having  been  in  prison  four  months. 

W.  T.  Barnard  appeared  for  the  petitioner  and 
stated  the  facts.  [Babkes,  J.— Why  was  he 
not  indicted  for  rape  P]  I  cannot  say,  but  I  shall 
<»J1  evidence  to  prove  that  a  rape  was  in  fact 
committed.  If  I  can  prove  the  rape  it  will  relieve 
the  petitioner  from  the  necessity  of  waitinflr  till 
the  end  of  the  two  years,  when  the  perioa  of 
desertion  wiU  be  completed. 

Caroline  Femley  and  other  witnesses  were 
called  and  deposed  to  the  facts  of  the  adultery 
and  rape.  Hyam  Joseph,  manaffine  clerk  to  the 
petitioner's  solicitors  was  then  ctdlea  and  deposed 
that  he  was  present  at  the  trial  of  the  respondent. 

Barnard  proposed  to  ask  him  what  Lawrance, 
J.  said  with  reference  to  tiie  neglect  to  indict  the 
respondent  for  rape.  [Babnes,  J. — How  can 
that  be  evidence  P] 

(a)  Reported  by  H.  M.  Gitkbi,  Esq..  B»rrl8ter-ftt-L»w. 


Barnard. — ^The  respondent  was  present  when 
the  learned  judge  maae  these  remarks.  [Babhbs, 
J. — He  was  present  in  the  dock,  but  he  could  not 
answer  the  judge's  remarks.  I  do  not  think 
what  Lawrance,  J.  said  can  be  admitted  as 
evidence.] 

Barnard  at  the  conclusion  of  the  evidence 
submitted  that  it  was  a  proper  case  for  a  decree 
nisi. 

Babnes,  J. — I  am  of  opinion  that  the  respon- 
dent ought  to  have  been  indicted  for  rape ;  but 
the  offence  has  been  proved  here  and  I  can  grant 
the  petitioner  a  decree  nisi. 

Solicitors :  HeatJi,  Parker,  and  Brett. 


Tuesday,  June  7, 1896. 
(Before  the  Pbesidekt  (Sir  F.  Jeune)  and 

Babnes,  J.) 
Bboad  v.  Bboab.  (a) 

The  Summary  Jurisdiction  {Married  Women)  Act 
1895  (58  £  59  Vict.  c.  39),  s.  ^^Persisieni 
cruelty. 

Semble,  that  a  number  cf  acts  of  cruelty  committed 
on  one  day  mxty  a/mount  to  persistent  cruelty. 

This  was  an  appeal  by  James  Broad  against  an 
order  made,  under  sect.  4  of  the  Summary  Juris- 
diction (l^Eirried  Women)  Act  1895,  on  the 
2nd  May  1898,  by  the  justices  in  the  Petty 
Sessions  of  South  Fowder,  in  the  county  of  Cora- 
walL 

By  that  order  it  was  adjudged,  amoiij§;8t  other 
thixigs,  that  the  respondent,  Emily  Maria  Broad, 
be  no  longer  bound  to  cohabit  with  the  appellsni 
and  that  the  appeUant  should  pay  the  weekly  sum 
of  7s.  to  the  respondent. 

The  grounds  of  the  decision  were  that  the 
appellant  had  been  guilty  of  persistent  craelty, 
and  by  such  cruelty  IumI  caused  the  respondent  to 
live  separately  and  apart  from  him. 

The  ground  of  the  appeal  was  that  there  was 
no  evidence  of  persistent  cruelty  within  the  last  ax 
months  before  the  summons. 

It  was,  however,  admitted  that  there  was 
evidence  of  cmelty  on  one  day — ^the  8th  March 
1898. 

H.  T.  Waddif  for  the  appellant— The  Act 
requires  something  more  tlum  a  single  act  of 
cruelty  or  acts  of  cmelty  committed  on  a  single 
day.  There  must  be  persistent  cruelty.  [Babhis. 
J. — If  there  is  cmelty  on  one  day,  why  should  it 
not  amount  to  persistent  cmeltr^  r  Is  the  wife  to 
wait  till  she  is  half  murdered  P  J  There  may  be 
assaults  and  acts  of  cruelty  not  amounting  to 
persistent  cmelty.  He  then  dealt  with  the  rest 
of  the  evidence. 

W,  T.  Barnard,  for  the  respondent,  was  not 
called  on. 

The  Pbbsident. — ^The  Act  requires  persistent 
cruelty  to  be  proved,  and  it  is  here  alleged.  The 
question  is,  whether  it  is  proved.  So  far  from 
aisagreeing  with  the  ooncluaion  at  which  the 
justices  arrived,  I  should  be  sorry  if  they  had 
oome  to  any  other  conclusion.  It  is  admitted  that 
there  was  evidence  of  a  series  of  assaults  com- 
mitted on  the  8th  March.  I  do  not  quite  see  why, 
if  a  man  strikes  a  woman  repeatedly  on  the  same 
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day,  his  conduct  should  not  amount  to  peraiBtent 
eroelty.  I  should  be  inclined  to  think  it  would. 
However,  it  is  not  neoessaiy  to  decide  that  point 
expressly  in  tiiis  case.  There  was,  in  my  opmion, 
jnimcient  evidence  of  other  acts  of  cmeity  on 
otlier  occasions.  The  appeal  will  be  dismissed 
with  costs. 

Basnes,  J. — ^I  am  of  the  same  opinion. 

Solicitor  for  the  appellant,  Hewry  DoheU,  agent 
for  Bobert  Dobell,  Truro. 

Solicitors  for  the  respondent,  Bell,  Steward, 
May,  and  How,  i^ents  for  Carlyon  and  Stephens, 
St.  Austell. 


KOVSS    OF   LOBDS. 

June  16, 17,  and  July  19, 1898. 

(Before  the  Lokd  Chancellob  (the  Earl  of 
Halsbnry),  Lords  Hebschbll,  Macnaohten, 
MoBBis,  and  Shand.) 

GUABDIAKS    OF    PlTMOUTH    V.    GuABDIANS  OF 

AXMINBTBB.  (a) 

OK  APPEAL  FBOM  THE  C0T7BT  OF  APPEAL  IN 

ENGLAND. 

Poor  law — Settlement — Derivative  settlement — 
Divided  Parishes  Act  1876  (39  ^  40  Vict.  c.  61), 
s.  35. 

Where  an  iTiquiry  is  made  into  the  settlement  of  a 
pauper  who  has  not  acquired  a  settlement,  and 
ti  appears  that  the  settlement  of  the  parent  of 
the  pauper  was  derivative,  the  inquiry  is  not  to 
be  pursvsd  further,  and  the  pauper  is  to  be 
deem^  to  be  settled  in  the  place  of  his  birth, 

A  pauper  was  bom  in  the  appellant  union,  and 
became  chargeable  to  it.  She  had  never  acquired 
a  settlement  of  her  oum,  and  wcu  the  illegitimate 
datighter  of  a  woman  who  was  a  legitivnate 
ehitd,  bom  in  the  respondent  union,  who  had 
never  acquired  any  other  settlement  of  her  own. 

Held  {affvnning  the  judgment  of  the  court  behw), 
that  the  pauper  must  be  deemed  to  be  settled  in 
the  appeUant  union. 

This  was  an  appeal  from  a  judemeat  of  the  Court 
of  Api)eal  (Lord  Esher,  M.K.,  Lopes  and  Chitty, 
L.J«r),  eiyen  in  Feb.  1897,  affirmmg  a  judgment 
of  the  Queen's  Bench  Division  (Day  and  Law- 
rance,  J  J.),  given  in  July  1896,  affirming  an  order 
of  quarter  sessions  made  in  Jan.  1896,  ux>on  a  case 
sfcated. 

The  facts  appear  from  the  head-note  above,  and 
from  the  judgment  of  Lord  Herschell. 

Macmorran,  Q.C.  and  Corrie  Grant  appeared 
for  the  appeUanto,  and  arsnied  that  the  enactment 
in  sect.  35  of  tiie  Act  of  1876  as  to  derivative 
settlements  did  not  apply  until  it  was  shown  what 
the  settlement  of  tne  father  of  the  pauper's 
mother  was,  and  therefore  what  settlement  she 
deriyed  from  him,  which  has  not  been  done  in 
this  case.  If  you  show  the  parent's  settlement, 
that  is  the  cnild's,  unless  it  appear  that  the 
parent's  was  derivative,  and  that  cannot  be  until 
that  settlement  has  been  ascertained.  They 
cited 

Bea  y.  Beaton  Norris,  6  T.  B.  653 ; 
Beg.  y.  8t.  Marylebone,  50  L.  T.  Bep.  442  ;  13  Q.  B. 
Biv.  15 ; 

(•)Be|)ortedb3rO.  E.  Maldim,  Bsq.,  Barriiter-ftt-Law. 
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Liverpool  v.  Portsea,  50  L.  T.  Bep.  296 ;  12  Q.  B. 

Div.  303  ; 
Headington  y.  8t.  Olave'a,  50  L.  T.  Bep.  444 ;  13 

Q.  B.  Div.  298  ; 
Woodstock  v.  8t.  Pancra8,  39  L.  T.  Bep.  256;  4 

Q.  B.  Div.  1 ; 
Reg.  y.  Watford,  16  L.  J.  1,  M.  C. ; 
Reg.  y.  All  8a%nt*8,  Derby,  14  Q.  B.  216  ; 
BolUnghowm  v.  West  Bam,  44  L.  T.  Bep.  520 ;  6 

Q.  B.  Div.  580 ; 
Llanelly  v.  Neath,  69  L.  T.  Bep.  194 ;   (1893)  2 

Q.  B.  38 ; 
Reigate  v.  Croydon,  61   L.  T.  Bep.  783 ;  14  App. 

Cas.  465 ; 
Beadington  y.   Ipstoich,   62   L.   T.  Bep.   726;  25 

Q.  B.  Div.  143 ; 
West  Bam  v.  8t.  QOes,  63  L.  T.  Bep.  496 ;  25  Q.  B. 

Div.  272 ; 
Bath  v.   Berwieh'on-Tweed,  66   L.   T.   Bep.   258; 

(1892)  1  Q.  B.  731. 

Asqwith,  Q.C.  and  Duke,  for  the  respondents, . 
maintained  tbat  none  of  the  authorities  cited 
touched  this  case.  Either  too  much  is  known  or 
not  enough.  See  Hereford  v.  Warwick  (40  L.  T. 
Bep.  588),  and  the  old  case  in  tbe  eighth  year  of 
William  and  Mary — Duke  of  Banbury  v.  irough- 
ton  (Cumberbach,  364).  Li  HoUingboum  v.  Jvesi 
Ham  there  was  no  need  for  the  inquiry ;  in  Head- 
ington v.  Ipswich  there  was  no  evidence  hb  to  the 
parent's  settlement.  Tbe  point  did  not  arise  in 
Meigaie  v.  Croydon  in  this  Mouse ;  and,  except  in 
the  case  of  Am,ersham  v.  City  of  London  (58  L.  T. 
Bep.  83 ;  20  Q.  B.  Div.  103),  which  is  on  all-fours 
with  it,  it  is  not  covered  by  any  authority.  The 
object  of  the  section  was  to  diminish  the  expense 
of  inquiries  into  settlements,  and  the  appellants' 
oonstruciion  would  entirely  defeat  the  object  of  it. 
See  also 

Reg.  v.  Bridgnorth,  48  L.  T.  Bep.  600 ;  11  Q.  B. 
Div.  314. 

Macmorran,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  19. — Their  Lordships  gave  judgment  as 
f oUows : — 

Lord  Hbbschbll. — My  Lords:  This  is  an  appeal 
from  an  order  of  the  Court  of  Api>eal  affirming  an 
order  of  the  Queen's  Bench  Division  affirming  an 
order  of  the  Becorder  of  Plymouth  on  a  case 
stated  by  him.  The  question  in  dispute  is 
whether  Matilda  Small,  or  Manley,  a  pauper 
lunatic,  was  settled  in  the  appellants'  union.  She 
was  bom  at  Plymouth  in  that  union  and  had 
never  gained  a  settlement  of  her  own.  Her 
mother,  Eliza  Manley,  a  single  woman,  who  also 
had  gained  no  settlement  of  her  own,  was  bom 
within  the  respondents'  union.  It  appeared  at 
the  hearing  l>^ore  the  recorder  tnat  Eliza 
Manley  was  the  legitimate  daughter  of  Henry 
and  Matilda  Manley,  and  that  Henry  Manley 
was  bom  of  English  parents,  and  that  he  had 
lived  with  his  father  from  boyhood  at  Bridport. 
The  learned  recorder  states  that  he  held,  **  if  I 
could  rightly  do  so,  and  if  it  is  material,"  that 
Henry  Manley  had  a  settlement,  though  he  did 
not  make  the  necessary  inquiries  to  ascertain 
what  that  settlement  was,  and  that  hisdaughter 
Eliza  derived  that  settlement  from  him.  And  he 
adjudged  and  ordered  that  the  pauper  was  settled 
in  the  appellants'  union,  that  b^^  the  place 
where  she  was  bom,  as  he  was  of  opinion  that  it 
could  not   be   ascertained  what  settlement  the 
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pauper  derived  from  Eliza  Manley  her  mother, 
without  inquiring  into  Eliza  Mauley's  derivatiye 
settlement.    The  question  in  oontroversy  turns 
upon  the  constructien  of  the  35th  section  of  the 
39  &  40  Yict.  c.  61.    That  section,  after  enactinff 
that  no  person  shall  be  deemed  to  hare  derived 
a  settlement  from  any  other, whether  by  parenta^ 
estate,  or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall  take 
the  settlement  of  jts  father  or  widowed  mother  up 
to  that  age,  and  shall  retain  the  settlement  so 
taken  till  it  shall  acquire  another ;  and,  further, 
that  an  illegitimate  child  shall  retain  the  settle- 
ment of  its  mother  until    it  ao^iree    another 
settlement,  provides  as  foUows :  "If  any  child  in 
this  section  mentioned  shall  not  have  acquired  a 
settlement  for  itself,  or,  being  a  female,  shall  not 
have  derived  a  settlement  from  her  husband,  and 
it  cannot  be  shown  what  settlement  such  child  or 
female  derived  from  the  parent  without  inquiring 
into  the  derivative  settlement  of  such  parent,  such 
child  or  female  shall  be  deemed  to  be  settled  in 
the  parish  in  which  he  or  she  was  bom."    It  is 
contended  for  the  appellants  that  the  provision 
which  I  have  just  quoted  is  inapplica^e  to  the 
present  case,  and  that  the  pauper  is  not  to  be 
deemed  settled  in  the  parisn  in  which  she  was 
bom,  but  in  the  place  of  the  birth  settlement  of 
her   mother.    It    was    conceded  that  the  birth 
settlement  of  the  mother  was  only  her  prima  facie 
settlement,  or,  as  it  was  put,  that  it  would  be  dis- 
placed if  she  had  a  higher  settlement  such  as  one 
derived  from  her  f at£er ;  but  it  was  argued  that, 
until  it  was  shown  what  the  settlement  of  the 
father  was,  and  therefore  what  the  settlement  she 
derived  from  him  was,  the  enactment  did  not 
apply.    I  concur  with  the  courts  below  in  think- 
ing that  this  argpiment  is  not  well  founded;  in 
my  opinion  it  would  defeat  the  very  object  which 
the  enactment  had  in  view.    This  plainly  was  to 
prevent  the  expense  which  was  of  t^  incurred  by 
parishes   and   unions    throujgh    prolonged   and 
elaborate  inquiries  into  derivative   setSements. 
It  was  thought  that  it  would,  on  the  whole,  prove 
more  beneficial  to  poor  law  authorities  to   lay 
down  the  artificial  rule  that  where  an  inquiry 
into  a  derivative  settlement  would  otherwise  1>e 
involved  the  place  of  birth  of  the  pauper  should 
be  taken  to  be  the  place  of  settlement.    If,  in 
order  to  bring  the  clause  into  operation,  it  is 
necessary  to  proceed  with  the  inquiry    to    the 
extent  of  ascertaining  what  the  derivative  settle- 
ment is,  I  cannot  conceive  why  the  place  so  ascer- 
tained should  not  have  been  treated  as  the  place 
of  settiement,  and  why  another  and  wholly  arti- 
ficial place  of  settlement  should  have  been  sub- 
stituted for  it.    I  think  that  the  yerv  purpose 
of  the  enactment  was  to  preclude  such  mquiry, 
and  the  language  employed  seems  to  me  con- 
clusive against  the  interpretation  sought  to  be 
put  upon  it.    The  words  are  not  '*  without  ascer- 
taining," but "  without  inquiring  into  "  the  deriva- 
tive settiement  of  such  a  parent.    As  soon,  then, 
as  it  appeared  that  the  pauper's  mother  was  the 
legitimate  offspring  of  an  English  father  I  think 
that  the  case  was  brought  within  the  enactment 
which  I  am  considering,  and  that  the  learned 
recorder  was  right  in  declining  to  proceed  with 
the  inquiry  into  the  settlement  of  the  father,  and 
in  adjudging  the  pauper  settied  in  the  parish  in 
which  she  was  bom.    It  may  well  be  that,  where 


nothing  is  known  of  the  circumstanoeB  beyond 
the  birtii  settlement  of  the  pauper's  parrait,  this 
IB  to  be  adjudged  the  place  of  the  duld's  settle- 
ment ;  but  that  is  a  different  case  from  the  one 
with  which  your  Lordships  have  now  tc  deaL 
Although  there  may  be  dicta  in  some  of  the 
authorities  cited  not  altogether  consistent  with 
the  conclusion  at  which  I  have  arrived,  I  do 
not  think  that  it  conflicts  with  any  dedsioo. 
I  beg  leave  to  move  that  the  order  appealed 
from  be  affirmed,  and  the  appeal  dismissea  with 
costs. 

Lord  Macnaohten. — My  Lords:  It  seems  to 
me  that  the  learned  recorder  was  right*  I  see  no 
reason  to  alter  or  modify  the  opinion  which  I 
^pressed,  perhaps  unneoessarily,  in  the  case  of 
The  Quardians  of  BeigaU  Union  (61  L.  T.  Bep. 
733 ;  14  App.  Gas.  465).  It  appears  to  me  thiiSb, 
where  there  is  an  independent  inquiry  into  the 
settiement  of  a  child,  if  you  find  iaiat  the  settle- 
ment of  the  parent  of  the  child  was  a  derivative 
settiement,  you  are  not  to  pursue  the  inquiry  any 
further.  The  child  is  to  be  deemed  to  be  settied 
in  the  place  of  its  birth.  The  Act  prohibits  all 
derivative  settiements  except  in  two  specified 
oases.  It  could  hardly  have  meant  that  in  a  case 
not  falliuff  within  either  of  those  exceptions  the 
expense  of  an  inquiry  into  a  derivative  settiement 
has  to  be  incarrea  for  the  purpose  of  arriving  at 
a  conclusion  which  must  be  set  aside  as  Booa  as 
it  is  reached.  What  the  Act,  I  think,  means  is 
this — ^you  must  open  the  door  wide  enough  to  see 
where  the  path  beyond  is  leading  to.  If  you  find 
that  it  leads  in  the  forbidden  cQrection,  vou  are 
to  shut  the  door  at  once  and  apply  the  rale 
prescribed  by  the  Act.  I  agree  in  the  motion 
proposed. 

The  Lord  Chancbllob  (the  Earl  of  Hals- 
bury).  Lord  Mobbis,  and  Lord  Shakd  con- 
curred. 

Order  appealed  from   affirmed^  and  appeal 
diemieeed  %inth  costs. 
Solicitors  for    the   appellants,    Crowders  and 
VUardt  for  W.  Adams,  Plymouth. 

Solicitors  for  the  respondents,  (hare.  Son, 
and  Pease,  for  W»  Forvoara,  Axminster. 


Stt^reme  Court  of  Ittbicatert 

COURT    OF    APPEAL. 

Thursday,  June  23,  1898. 

(Before  Smith,  Bigbt,  and  Williams,  L.JJ.) 

Habbold  v.  Watnejt.  (a) 

APPLICATION  FOB  A  NEW  TBIAL. 

Nuisance — Defective  fence  adjoining  highway — 
Iniury  to  child  climbing  on  fence — Cause  of 
injury. 

The  defendant  vxw  the  owner  of  a  piece  of  waste 
land  adjoining  the  highway,  and  of  a  fence 
separaJting  the  land  from  the  highway,  whiih 
fence  was  in  a  rotten  condition.  Children  were 
accustomed  to  vlay  upon  the  waste  land^  and  ihe 
plaintiff,  a  child  of  four  years  of  age,  climbed  en 
the  fence  for  the  purpose  of  looking  at  the  ehil- 

a)  Reported  by  J.  H.  WiLU^iis,  Baq.,  BurMar-M-Lsv. 
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dren  at  play.  The  fence  fell  upon  the  plaintiff 
through  hie  standing  upon  it  afCi  injwoA  him. 
Held,  that  the  fence  was  a  nuisance  to  the  high- 
way, that  the  injury  to  the  plaintiff  wcu  caused 
hy  that  nuisance,  and  that  the  defendant  was 
luiible. 

This  was  an  application  bj  the  plaintiff  for 
jndgment  or  for  a  new  trial  on  appeal  from  the 
yerouct  and  jadsment  at  the  trial  before  Ridley,  J. 
with  a  jury,  in  Middlesex. 

The  plaintiff  was  a  boj  four  years  of  age, 
suing  by  his  father  as  nis  next  friend,  mio 
brought  this  action  to  recover  dftmages  for  per- 
sonal injuries. 

The  defendant  was  the  owner  of  a  piece  of  waste 
land  adjoining  South-street^  Wandsworth,  which 
was  separatea  from  the  highway  by  a  wooden 
fence  which  belonged  to  the  defendant. 

It  was  proved  at  the  trial  that  children  were 
accustomed  to  play  upon  the  piece  of  waste  land ; 
that  the  fence  was  in  a  rotten  condition;  and 
that  the  plaintiff  had  put  his  feet  upon  the  fence 
when  a  hur^  part  of  it  fell  down  upon  him  and 
severely  injured  him.  Presumably  the  child  was 
dimbin^  upon  the  fence  for  the  purpose  of  look- 
ing at  the  children  who  were  playing  upon  the 
piece  of  waste  land. 

The  juiT  returned  a  verdict  as  foUows :  "  We 
And  that  the  fence  was  very  defective,  but  actually 
fen  through  the  child  standing  wholly  or  partly 
on  the  fence,  not  for  the  purpose  of  climbing  over. 
If  the  plaintiff  is  entitled  to  recover,  we  assess 
the  damages  at  452." 

Ridlfy,  J.  before  whom  the  action  was  tried, 
after  argument  entered  judgment  for  the  defen- 
dant. 

The  plaintiff  appealed. 

Chamier  for  the  appellant. — It  is  clear  from 
the  verdict  of  the  jury  that  this  fence  was  a 
nuisance  to  the  adjomine  highway.  The  injury 
to  the  plaintiff,  who  was  lawfullv  using  the  high- 
way, was  a  natural  and  probable  consequence  of 
the  existence  of  that  nuisance.  The  fact  that  the 
plaintiff,  who  was  a  mere  child,  did  something 
which  caused  the  fence  to  fall  does  not  prevent 
him  from  maintaining  the  action : 

Lynch  v.  Nurdin,  1  Q.  B.  29  ; 

Jewson  V.  Oatti,  1  C.  &  E.  564 ;  2  Times  L.  Rep. 

381,  441 ; 
Plott  V.  Wilkes,  3  B.  &  Aid.  304  ; 
Barnes  ▼.  Ward,  9  C.  B.  392  ; 
Bird  V.  Holbrook,  4  Bing.  628 ; 
Mangan  v.  Atterton,  14   L.  T.  Bep.  411 ;  L.  Bep. 

1  Ex.  239 ; 
Abbott  y.  Macfie,  9  L.  T.  Bep.  513 ;    2  H.  &  C. 

744; 
dark  V.  Chafribsrs,  38  L.  T.  Bep.  454  ;  3  Q.  B.  Div. 

327. 

A.  J.  David  for  the  respondent. — There  was  no 
'oeae  to  be  left  to  the  jury.  The  plaintiff's  case 
«t  the  trial  was  founded  upon  negligence,  and 
the  plaintiff  cannot  maintain  this  action  because 
the  mjuiy  was  directly  caused  by  his  own  act. 
The  primary  cause  of  the  accident  was  the  volun- 
tary act  of  the  person  complaining,  who  therefore 
•oannot  recover.  This  case  is  entirely  within  the 
authority  of  Mangan  v.  Atterton  (14  L.  T.  Rep. 
411 ;  L.  Rep.  1  Ex.  239),  and  that  case  has  never 
been  overruled.    He  cited  also 

Cotton  V.  Wood,  8  C.  B.  N.  S.  568. 
Chamier  replied. 


Smith,  L.J. — This  is  an  appeal  by  the  plain- 
tiff asking  that  the  verdict  and  judgment  shall 
be   entered   for  him  in  an  action  tried  before 
Ridley,  J.  with  a  jury.    It  seems  to  me  that  the 
real  question  in  tms  case  was  not  specificallv  put 
to  tlie  jury  at  the  trial.    The  case  was  as  follows : 
The  d^endant  was  the  owner  of  a  fence  by  the 
side   of   a   highway.    The   evidence   was  over- 
whelming that  this  fence  was  rotten,  and  the  jury 
have  really  so  found.    The  plaintiff,  a  child  four 
years  of  ase,  was  using  the  highway.    There  was 
evidence  uiat  upon  the  land  on  the  other  side  of 
the  fence  children  were  accustomed  to  pla^,  and 
there  was  evidence  that  the  plaintiff  put  his  feet 
upon  the  fence  for  the  purpose  of  looking  at  the 
children  who   were  playing  on  the  other  side. 
The  fence  broke  and  fell  upon  the  plaintiff  and 
injured  him,  and  the   jury  have  estimated  the 
damages   at    452.     Ridley,  J.,  after  argument, 
entered  judgment  for  the  defendant.    I  cannot 
think   that  he  was  right  in  so  doing.    First  of 
all,  there  was  a  rotten  fence  close  to  the  high- 
way, which  was  obviously  a  nuisance  to  the  high- 
way.   If  a  person  leaned  against  the  fence  and  it 
broke,  and  he  was   injured,  it  would  obviously 
be  an  injury  caused  by  a  nuisance.     This  is  a 
stronger  case.    The  injury  has  been  caused  to  a 
person  lawfully  using  the  highway,  and  doing  pre- 
cisely that  which  was  pointed  out  to  be  probable  by 
Lord  Denman,  C.J.  in  Lynch  v.  Nurdin  (1  Q.  B. 
29).    He  there  says :  "  But  the  question  remains, 
can    the    plaintiff    then,   consistently   with    the 
authorities,  maintain  his  action,  having  been  at 
least  equally  in  fault?     The  answer    is   that, 
supposing  that  fact  ascertained  by  the  jury,  but 
to  this    extent,   that  he    merely    indulged   the 
natural  instinct  of  a  child    in  amusing  himself 
with  the  empty  cart  and  deserted  horse,  then  we 
think  that  the  defendant  cannot  be  permitted 
to  avail  himself  of  that  fact.    The  most  blame- 
able  carelessness  of  his  servant  havidg  tempted 
the  child,  he  ought  not  to  reproach  the  child  with 
yielding  to  that  temptation.    He  has  been  the 
real  and  only   cause  of  the  mischief.    He  has 
been  deficient  in  ordinary  cai'e ;  the  o.hild,  acting 
without  prudence  or  thought,  has  however  shown 
these  qualities  in  as  great  a  degree  as  he  could  be 
expected  to  possess  them.     His  misconduct  bears 
no   proportion  to    that  of  the  defendant  which 
promiced  it."      That  case  has  never  been  over- 
ruled or  questioned.     It  was  a  case  where  a  hcrse 
and  cart  were  left  unattended  on  a  highway,  and 
the  plaintiff,  a  child,  got  into  the  cart  to  play  and 
another  child  led  the  horse  on  and  the  plaintiff 
was  thrown  out  and  injured.     That  case  seems  to 
me  to  govern  the  present  case.    There  is  also 
another  case  of  Jevoson  v.  Oatti  (1  G.  &  E.  564 ; 
2  Times  L.  Rep.  381,  441),  which  is  in  point. 
There  the  defendant  kept  a  cellar  at  the  side  of 
the  highway,  and  when  it  was  open  he  left  a  bar 
across  the  open  part;  a  child  who  was  coming 
along  the  street  leant  against  the  bar ;  the  bar 
gave  way  and  the  child  was  iniured.    Day,  J. 
nonsuited  the  plaintiff,  but  the  Court  of  Appeal 
set  aside  the  nonsuit  and   ordered  a  new  trial. 
Lord  Esher,  M.R.  there  said :  "  This  was  a  case 
of  premises  on  a  highway  in  a  street  where  hun- 
dreds of  persons  and  many  children  were  passing 
up  and  down,  and  the  area  was  left  unprotected 
without  any  due  regard  to  the  safety    of   the 
public,  and  that  of  itself  might  be  sufficient  to 
sustain  a  case  for  the  plaintiff.     But  there  was 
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more  than  thai»  for  there  was  painkini;  going  on 
in  the  cellar,  and  it  most  have  been  Imown  that 
this  would  attract  children ;  and  then  a  bar  was 
put  up,  ostensibly  for  the  purpose  of  protection, 
against  which  children  woold  natnrallY  lean  when 
liking  down  into  the  cellar  where  the  painting 
was  i^ing  on.  That  was  almost  an  invitation, 
certainly  an  inducement,  to  the  children  to  lean 
against  the  bar  when  looldng  down  into  the  cellar." 
In  that  case  it  was  aivued  that  it  was  the  child's 
own  fault  tiiat  caused  the  injmy,  but  the  Court 
of  Appeal  decided  otherwise.  fx>r  these  reasons 
I  think  that  it  is  the  du^  of  this  court,  consider- 
ing what  are  the  real  mots  of  the  case  and  the 
finding  of  the  jury,  not  to  allow  the  expjense  of  a 
new  trial  to  be  incurred,  but  to  order  judgment 
to  be  entered  for  the  plaintiff  for  the  amount  of 
damages  assessed  by  the  jury.  The  appeal  will 
therefi>re  be  allowed  and  judgment  be  entered  for 
the  plaintiff. 

RiGBY,  L.J. — ^I  am  of  the  same  opinion.  I 
think  that  the  argument  that  the  child  cannot 
recover  damages  ^cause  the  injury  arose  from 
his  own  fault  cannot  be  maintained.  How  is  it 
possible  to  say  that  a  matter  of  this  kind  is  the 
child's  own  fault  P  In  neither  of  the  cases  of 
Lynch  V.  Nurdin  (1  Q.  B.  29),  or  Jewson  y.  GkdH 
(2  Times  L.  Bep.  381,  441 ;  1  C.  &  E.  564)  was 
that  argument  accepted.  I  agree,  therefore,  that 
the  apjMal  must  be  allowed  and  judgment  be 
entered  for  the  plaintiff. 

Williams,  L.J. — I  agree.    This  case  nuseea 

fuestion  of  principle  wmch  may  occur  again,  and 
therefore  think  it  right  to  express  what  I 
believe  to  be  the  principle  applicable  in  cases  of 
this  kind.  This  is  an  action  in  which  it  is 
alleged  that  injury  was  caused  to  a  child  by  the 
dangerous  condition  in  which  the  defendant  had 
left  his  fence  which  adjoined  a  highway.  The 
jury  were  not  asked  the  specific  question  whether 
or  not  the  fence  was  in  such  a  condition  as  to  be 
dangerous  to  persons  using  the  highway.  If,  how- 
ever, we  consider  the  evi&nce  and  the  finding  of 
the  jury,  there  can  be  no  doubt  but  that  the  only 
proper  conclusion  to  be  drawn  is  that  the  fence 
was  in  such  a  condition  that  it  did  constitute 
a  danger  to  those  who  were  using  the  highway. 
In  my  opinion  the  fence  constituted  a  nuisance. 
When  it  is  established  that  the  fence  was  a 
nuisance,  that  is  not  enoueh  of  itself  to  give  a 
cause  of  action.  It  must  oe  proved,  not  only 
that  the  fence  was  in  such  a  condition  as  to  be  a 
nuisance  to  the  highway,  but  also  that  this 
nuisance  was  the  cause  of  the  injury  complained 
of.  When  it  is  contended  on  behalf  of  the  defen- 
dant that  the  child  ought  not  to  have  put  his 
feet  upon  the  fence,  that  is  really  a  suggestion 
that  tne  accident  was  not  caused  by  the  nuisance 
but  by  the  conduct  of  the  child  himself,  and 
that  it  is  immaterial  whether  that  conduct 
amounted  to  trespass  or  negligence.  In  my 
opinion  it  is  not  true  to  say  in  this  case  that  the 
accident  was  caused  by  the  conduct  of  the  child 
at  all.  The  defendant  was  guilty  of  creating  this 
nuisance.  When  considering  whether  the  nuisance 
was  the  cause  of  the  accident,  it  is  a  good  test  to 
see  whether  what  the  child  did  was  something 
which  ought  to  have  been  present  to  the  mind  c9 
tiie  defendant  as  a  possible  and  probable  result  of 
leaving  the  fence  in  a  dangerous  condition.  The 
highway  is  for  the  use  not  only  of  adults  but  of 


children  also,  and,  if  a  man  leaves  anuisanoe dose 
to  a  highway  of  this  kind,  it  is  extremely  likely  to 
cause  injury  to  persons  on  the  highway.  If  that 
be  so,  it  is  the  nuisance  which  causes  the  injmy, 
and  it  is  impossible  to  avoid  the  conduaion  that 
the  nuisance  is  the  cause  of  the  injuir  by  relyisj^ 
on  the  act  of  a  child  in  touching  the  fences  it 
being  an  act  which  an  adult  wouU  probably  not 
have  done.  I  think,  therefore,  that  the  phuntilE 
has  established  in  tbis  case  that  the  fence  was  in 
such  a  condition  as  to  be  a  nuisance  to  the  high- 
way, and  that  the  injury  was  caused  by  the  condi- 
tion of  the  fence  and  not  by  the  child's  own  fault 
Judgment  ought  therefore  to  be  entered  for  the 
plaintiff,  and  the  appeal  must  be  allowed. 

Appeal  aUowed. 

Solicitor  for  the  appellant,  CKob.  F.  Appleton. 
Solicitor  for  the  respondent,  Pownall  and  Co. 


HIGH    COURT   OF   JUSTICE. 

CHANCEBT  DIVISION. 

Saturday,  Jtdy  16, 1896. 

(Before  Nobth,  J.) 

Thb  Oxford  Limitbd  v.  The  Londom  Oouktt 

CouNCii..  (a) 

BetiermefU — London  County  Council  ImprovetneiUi 
Act  1897  (60  A  61  Vict,  c.  243,  Loc.  A  Pen.) 
— Improvement  area  —  Lande  almttmg  on  a 
etreet. 

By  the  London  and  County  Council  Improvementi 
Act  1897  the  council  were  empowered  to  vride* 
Tottenham-court-road  &y  pulling  down  the 
ieolated  block  of  buUdinge  between  thai  road 
and  Botier^e-court,  and  to  charge  an  improve- 
ment charge  upon  all  lande  within  the  improve' 
ment  area  therein  defined  in  reepeet  of  amy  eub- 
etawtial  and  perm^Mnt  increase  in  value  dirived 
/rom  the  improvemente. 

Tne  improvement  area  wcu  defined  as  "In  the  com 
of  tne  Tottenham-court  road  widening,  the  lainds 
all  or  any  part  of  which  front  or  abut  on  the 
weet  side  of  Tottenham»court-road  and  Botier^s- 
court,  between  Oxford-street  and  Hanway- 
street:' 

The  Oxford  Mtuic  Hall  occupies  a  considerable 
piece  of  ground  bounded  on  the  south  by  the 
houses  on  the  north  side  of  Oxford-street,  and 
on  the  east  by  the  houses  on  the  west  side  of 
Tottenham-court-road,  The  principal  entrance 
is  formed  by  a  buUding  which  fronts  on  Oxford- 
street, 

The  pit  and  gallery  enlrance  is  carried  into 
Tottenh  im-court-road  through  the  ground  fiour 
of  No.  2  in  thai  road,  being  a  house  betweti^ 
jkanway-street  and  Oxford-street. 

No.  2  1008  held  by  the  owners  of  the  haU  under  a 
different  lease  from  the  rest  of  their  property, 
and  aU  but  the  ground  floor  was  let  of  amd 
separately  occupied  from  the  haU. 

The  council  claimed  that  the  whole  of  the  musie- 
haUwas  liable  to  an  imnrovement  charae-,  ^ 
owners  claimed  that  the  charge  should  be  liwiUed 
to  No,  2,  Tottenham-court-road. 

Held,  that  the  whole  m%uic-haU  came  within  the 
improvement  area. 

(a)  Baportod  by  J  B.  BaooKi,  Baq.,  Barriater-at-Law. 
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Ih  1897  the  London  Comity  Council  obtained  a 
primte  Act  (the  London  County  Conncil  (Im- 
prorements)  Act  1897)  authorising  them  to  make 
certain  improvemente,  one  of  which  was  the 
widening  of  Tottenbam-conrt-Toad  by  pulling 
down  the  isolated  block  of  buildings  situate 
between  the  west  side  of  Tottenham-court-road 
and  the  passage  known  as  Bozier's-court. 

The  Act  contained  provisions  enabling  the 
council  to  make  a  chairge  upon  the  lands  the 
value  of  which  would  be  increased  by  the  improve- 
ments to  the  following  effect : 

Part  III  — ^Improvement  Area  and  Charge. 

Sect.  42.  And  wheNas  the  improvements  will  or  may 
substantially  and  permanently  inoreaae  in  value  lands  in 
the  neighbourhood  of  the  improvements  which  will  not 
be  aoqnired  for  the  purpose  thereof,  and  it  is  reason- 
able that  provision  ^onld  be  made  nnder  whioh  in 
respect  or  in  consideration  of  such  increased  v^lne  a 
charge  shoold  be  placed  on  snoh  lands.  Therefore  the 
following  provisions  shall  have  effect,  viz. :  (1.)  In  and 
for  the  purposes  of  this  part  of  this  Act,  the  expression 
"the  improvement  area"  means  in  the  case  of  the 
Tottenham-conrt-road  widening  the  lands  all  or  any 
part  of  which  front  or  abut  upon  the  west  side  of 
Tottenham-conrt-road  and  Bozier's-conrt  between 
Oxford-street  and  Hanway-street.  The  improvement 
means  each  of  the  improvements  respectively.  "  Lands  " 
shall  extend  to  messuages,  lands,  tenements,  and  here- 
ditaments. (2.)  AH  lands  within  the  improvement  area, 
bat  which  shall  not  be  purdiased  and  taken  by  the 
eoonoil  nnder  the  powers  of  this  Act  shall  be  liable  to 
have  an  improvement  charge  placed  on  such  lands  or 
some  of  them  (in  accordance  with  the  provisions  here- 
inafter set  forth)  in  respect  or  in  consideration  of  any 
substantial  and  permanent  increase  in  value  which  it 
is  dearly  shown  has  been  derived  from  the  improve- 
ments by  this  Act  authorised. 

The  Act  then  provided  that  two  months  before 
commencing  anj  improvement  the  council  should 
seal  a  specmcation  of  the  lands  they  claimed  to 
charse  for  such  improvement ;  should  give  notice 
to  all  persons  interested  as  owner,  reputed  owner, 
lessee,  or  reputed  lessee ;  and  that  a  ^uer  should 
be  appointed  as  therein  mentioned  to  make  an 
initial  valuation  of  the  property  proposed  to  be 
charged.  The  council  had  duly  sealed  a  specifi- 
cation indnding  the  whole  of  the  Oxford  Music 
HalJ,  and  they  served  a  notice  on  the  Oxford 
Limited,  a  company  who  were  the  proprietors  of 
the  hall,  that  it  was  so  included.  This  notice 
contained  the  f  oUowing  description  : 

Situation  of  property,  14  to  18,  Oxford-street, 
Tottenham-court-road  and  Bozier's-court. 

Deeoription  of  property,  music-hall,  buffet,  entrances, 
exits,  and  yard. 

Owners  or  reputed  owners,  the  Oxford  Limited.  The 
Oxford  Limited  were  also  entered  as  lessees  and  ooon- 
piers. 

The  main  front  and  entrance  of  the  Oxford 
Music  Hall  were  on  the  north  side  of  Oxford- 
street,  at  Nos.  14  and  16,  which  consisted  of  a 
public-house  used  as  a  buffet,  and  an  entrance  on 
each  side  thereof,  the  main  part  of  the  music-hall 
was  immediately  in  the  rear  of  Nos.  14  and  16, 
Oxford-street,  the  pit  and  gEkllery  entrance  opened 
into  Tottenham-court-rcMkd  between  Oxford- 
street  and  Hanway-street.  This  entrance  was 
carried  from  the  back  of  the  east  side  of  the 
music-hall  through  or  over  a  yard  at  the  back  of 
No.  2,  Tottenham-court-road  ajid  the  adjoining 
houses,   and  occupied   the  whole  of  the  ground 


floor  of  No.  2.  A  portion  of  the  yard  was  open, 
and  from  this  portion  there  was  a  riffht  of  way 
through  a  passage  under  parts  of  the  houses 
coming  out  into  Tottenham-oourt-road  a  little 
higher  up  than  the  entrance  through  No.  2. 
Except  for  this  pit  and  gallery  entrance  and  right 
of  way,  no  part  of  the  music-hall  abutted  on 
Tottenham-court-road. 

The  main  part  of  the  music-hall  was  held  by 
the  Oxford  Limited  under  a  lease  for  sixty  years 
from  Midsummer,  expiring  1952.  The  yard  at  the 
back  of  No.  2,  Tottenham-court-road  and  the 
adjoining  houses  ^as  held  under  a  different  lease, 
but  for  the  same  term  and  from  the  same  lessors. 
No.  2,  Tottenham-court-road,  was  held  from 
different  lessors  for  a  term  of  eighty  years  from 
Midsummer  1892,  expiring  Midsummer  1972.  All 
these  leases  contained  covenants  to  close  commu- 
nications and  restore  party  walls  at  the  end  of 
the  leases. 

The  part  of  the  music*  hall  lying  to  the  west  of 
the  main  portion  and  forming  the  stage  was  in 
part  freehold,  and  in  part  held  upon  two  other 
different  leases. 

A  valuer  had  been  appointed  under  the  Act,  and 
the  Oxford  Limited  brought  this  action  against 
the  London  County  Council  for  a  declaration  that 
no  part  of  the  lands,  messuages,  or  tenements,  in 
which  the  plaintiffs  were  interested  as  owners, 
lessees,  or  occupiers,  other  that  the  messuage 
known  as  No.  2,  Tottenham-court-road,  were 
within  the  improvement  area  defined  by  sect.  42 
(1)  (c)  of  the  Act ;  and  for  an  injunction. 

The  plaintifte  now  moved  for  an  injunction  to 
restrain  the  council  from  proceeding  with  the 
valuation. 

Macnaphten,  Q.C.  and  Lord  Robert  CecU  for 
the  motion. — The  only  question  is  whether  the 
whole  of  the  Oxford  Music  Hall  comes  within  the 
definition  of  lands  which,  or  part  of  which,  abut 
on  Tottenham-court-road.  The  site  of  the 
Oxford  is  held  under  four  or  five  different  titles, 
and  the  lessors  of  each  part  have  no  rights  over 
the  others.  No.  2,  Tottenham-court-road,  is  not 
a  part  of  the  rest  of  the  site,  and  the  value  of 
the  rest  of  the  site  cannot  be  permanently 
increased  because  the  present  lessees  have  a  lease 
of  No.  2  and  use  it  for  an  entrance.  The  hall 
itself  does  not  abut  on  Tottenham-court-road,  but 
on  No.  2  in  that  road.  If  the  council  can  make 
an  improvement  char^  on  the  whole,  it  must  be 
divided  betvveen  the  different  interests  of  lessees 
ajid  freeholders ;  but  the  land  of  tiie  freeholder 
who  owns  the  site  of  the  hall  does  not  in  any 
sense  abut  on  the  road,  for  he  has  no  interest  in 
No.  2,  which  lies  between  his  property  and  the 
road. 

Vernon  Smith,  Q.C.  and  Methold  for  the  London 
County  Council. — The  definition  in  the  Act 
clearly  applies  to  the  whole  hall.  The  hall  is  one 
entire  entity,  and  it  has  an  entrance  in  Tottenham- 
oourt-road.  If  it  were  the  only  entrance  there 
could  not  be  any  question,  and  it  makes  no 
difference  that  there  happens  to  be  another.  If 
the  council  were  taking  this  entrance  under  the 
Lands  Clauses  Consoli&tion  Act,  there  would  be 
no  doubt  that  it  would  be  part  of  a  house,  and 
they  would  be  compelled  to  take  the  whole  musio- 
halL  It  is  not  a  question  of  ownership,  but  of 
what  is  the  house.  The  hall  is  one  entibr  in  one 
occupation,  it  cannot  be  separated  and  the  front 
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chareed  wiihoat  the  back.  If  the  owner  of  part 
oan  snow  that  his  part  has  not  increased  in  value 
he  will  not  be  charged. 

Mcuynaghten,  Q.G.  in  reply. 

North,  J. — I  think  the  plaintiff  in  this  case 
must  fail,  and  I  think  the  fallacy  of  his  argpiment 
lies  in  this — that  he  treats  the  varioas  properties 
which  together  compose  or  make  up  what  is  called 
the  Oxford  Music  Hall  as  if  each  was  to  be  taken 
separately,  and  the  fact  that  they  are  used  as  a 
whole  was  not  to  be  noticed.  Now,  I  observe  the 
notice  that  has  been  ^ven  by  the  London  County 
Gouncil  to  the  plaintiff  in  this  action  is  on  a 
oommon  printed  form,  filled  up  in  the  usual  way. 
The  first  column  refers  to  the  number  on  the  plan, 
and  the  second  column  is  as  to  the  "  situation  of 
TOOperty,"  and  that  is  described  as  "  14  to  18, 
Onord- street,  Tottenham-court-road  and  Bozier's- 
court  '*  Then  there  is  "  description  of  property," 
and  that  is  given  as  *'  music-hall,  buffet,  entrances, 
exits,  and  yard  '* ;  and  then  there  is  added  in  paren- 
thesis, '^The  Oxford  Music  Hall.'*  The  next 
colnmn  is  "  owner  or  reputed  owner,"  and  under 
that  they  give  the  name  of  the  company.  In  the 
column  headed  "lessee  or  reputed  lessee,'*  they 
again  give  the  Oxford  Limitea,  and  that  company 
is  also  entered  as  the  occupier.  I  do  not  mean  to 
say  the  plaintiff  is  bound  oy  the  description  that 
the  defendants  think  fit  to  insert  in  the  notice 
they  serve  on  the  plaintiff.  I  refer  to  it,  not 
because  the  plaintiff  is  bound  by  it,  but  because 
it  seems  to  me  the  accurate  way  of  describing 
the  property  referred  to.  I  have  not  heard  any 
suesestion  made  by  the  plaintiff  that  it  is  not 
a  fair  description  of  the  property  taken  as  a 
whole.  It  seems  to  me  that  it  is,  and  therefore 
I  do  not  see  how  it  can  be  said  that  it  does  not 
include  more  than  the  property  in  question, 
which  is  the  house  numbered  2  in  Tottenham- 
court-road.  How  far  it  goes  I  do  not  decide; 
bnt,  in  my  opinion,  that  property  is  held  with 
other  proper^  of  the  plamtiff,  making  up  and 
maed  as  the  Oxford  Music  Hall.  It  is,  in  fact, 
shown  to  be  one  of  the  entrances  by  which  they 
gain  access  to  the  hall .  There  is  one  other  entrance 
or  two  entrances  as  the  case  may  be,  very  near 
together  in  Oxford-street,  but,  looking  at  the 
plan  which  is  treated  as  correct,  the  "gallery 
entrance"  and  '*pit  entrance"  are  both  taken 
through  the  part  on  this  plan  marked  A,  that  is 
the  house  No.  2.  A  partition  is  put  up,  and  one- 
half  of  that  entrance  is  marked  as  leading  to  the 
gallery,  and  the  other  half  as  leading  to  the  pit. 
Now,  that  being  the  description  of  the  property, 
what  does  the  Act  say  ?  [His  Lordship  read  the 
part  of  sect.  46  of  the  Act  above  set  out.]  Now, 
although  on  this  plan  the  whole  of  the  property 
on  that  side  is  called  Tottenham-court-rof^  it 
seems  to  me  it  is  clear  it  abuts  either  on  Totten- 
ham-oourt-road  between  Oxford*  street  and  Han- 
way-street  or  on  Bozier*s-court.  That  being  so, 
is  the  Oxford  Music  HaJl  proprietor  a  holder  of 
messuages,  land,  tenements,  or  hereditaments 
abutting  on  the  west  side  of  Tottenham-court- 
road  and  Bozier's-court  P  I  think  that  he  is.  He 
clearly  is  beyond  all  question,  as  regards  the 
house  No.  2  itself.  The  house  No.  2  is,  as  far  as 
the  ground  floor  goes,  merely  used  as  part  of, 
and^  as  ^  the  means  of  access  to,  the  buildings 
behind  it,  and  is  used  with  them;  and  I  thinx 
that  it,  with  the  buildings  behind  it,  is  used  as 


one  holding  by  the  Oxford  Music  Hall  Limited. 
Therefore  it  is  impossible  to  say  that  that  part 
only  of  the  lands  held  b^  the  Oxford  Mudc  Hail 
as  a  whole  is  included  in  the  improyement  aim 
which  is  occupied  by  the  site  of  the  house  maiked 
A.  I  think,  therefore,  on  these  grounds  I  must 
refuse  the  motion. 

Solicitors :    Linklater  and  Co. ;  Solicitor  to  the 
London  County  Council, 


June  30,  July  1  and  9,  1898. 

(Before  Stirling,  J.) 

Grotbdale   v.   Sunbury-on-Thames    Urban 

District  Gouncil. 

Public  neaUh — Sewer — Vesting  in  local  aiUhorUy 
— Sewer  made  by  person  for  his  own  profit — 
Highways  Act  1835  (5  <£  6  Will,  4,  c.  50),  m.  67, 
m— Public  Health  Act  1875  (38  ^fe  39  Viet,  e. 
55),  M.  4, 13, 144. 

The  defendants  claimed  a  right  to  drain  surface 
water  from  the  highway  into  a  pond  on  the 
plaintiff's  land.  From  this  pond  to  the  hightoay 
a  pipe  had  been  laid  many  years  since  by  a 
former  owner  for  his  own  benefit,  to  obtain  more 
water  for  his  cattle.  To  this  pipe  other  pipes 
had  been  joined  in  the  highway  by  the  ae/«t- 
dants,  and  these  actually  add  carry  the  surface 
water.  In  an  action  claiming  an  injunction 
to  restrain  the  defendants  from  so  draining  (he 
surface  waier: 

Held,  (!)  that  this  system  of  pipes  constituted  a 
sewer  within  the  meaning  of  sect,  4  of  the  PubUc 
Health  Act  (2)  That,  having  regard  to  sect,  13, 
Minehead  Local  Board  v.  Luttrell  (70  L.  T. 
Bep.  446),  and  Ferrand  v,  Hallas  Land  and 
BuUding  Gompany  (69  L.  T  Bep.  8),  the 
exception  in  sub-sect.  (1),  **  sewers  made  by  a 
person  for  his  own  profit,^*  was  not  restricted 
to  direct  money  payment,  but  extended  also  to 
the  case  of  those  made  by  a  landowner  in  order 
that  the  iand  might  be  rendered  more  benefiddl, 
and  that  therefore  this  case  fell  within  that 
exception.  (3)  That  the  pipes  did  not  form  a 
part  of  a  system  of  drainage  so  as  to  fall  within 
sects.  67  and  68  of  the  Highways  Act  1835. 

Injunction  aranted  accordingly,  out  limited  to  the 
case  of  doing  the  acts  complained  of  wilhoul 
leave  of  the  plaintiff,  or  in  due  exercise  of  the 
powers  conferred  by  the  Public  Health  Act  1875. 

The  plaintiff  in  this  case  was  the  owner  of 
Hawke  House,  Sunbury,  and  land  adjoining,  and 
the  defendants  were  the  local  authority  for  that 
parish,  and  the  action  arose  in  consequence  of  the 
claim  of  the  defendants  to  drain  certain  surface 
water  into  a  pond  in  one  of  the  plaintiff's  fields 
adjoining  the  nighway.  The  pond  in  question 
was  formed  by  water  coUecting  from  higher 
ground,  the  water  was  stagnant  and  only 
escaped  by  evaporation  and  percolation.  In 
Oct.  1896  the  plaintiff  proposed  to  fill  the 
pond  with  baUast,  and  thereupon  the  defendants 
objected  and  asserted  their  claim  to  drain  into 
it.  From  the  highway  to  the  pond  a  oommnnioa- 
tion  had  existed  for  many  years  in  the  shape  of  a 
pipe  which  took  the  sur&ce  water  from  such 
nighway ;  the  existence  of  this  pipe  was  known 
to  the  plaintiff,  but  he  did  not  Imow  whether  it 

(a)  B«ported  by  A.  W.  Chastkr,  Esq.,  Barrister-*t-L«w. 


MAGISTRATES'   CASES. 


62S 


Chan.  Dit.]     Cbotsdale  v,  SuNBUBY-ON-THAinss  Ubban  Distbict  Council.    [Chan.  Div. 


:5 


worked  or  not.  He  was  not  aware  of  its  origin, 
bat  aasumed  that  it  belonged  to  the  field.  On 
inquiry  it  was  disoovered  dj  the  plaintiff  that 
this  pipe  was  inserted  by  a  previous  owner  of 
the  field  about  1860,  and  he  claimed  that  the 
easement  existed  only  for  his  benefit.  The 
communication  was  in  fact  made  to  get  water 
for  the  then  owner's  cattle,  and  the  d^endants 
seem  to  have  laid  pipes  in  connection  therewith 
subsequently.  The  nature  of  the  soil  was  porous, 
and  in  other  parts  of  the  road  the  water  passed 
off  without  any  drainage  apparatus  but  simply 
by  percolation.  A  correspondence  took  place 
between  the  puiies,  and  iiltimatelY  the  writ  in 
this  action  was  issued  claiming  an  mjunction  to 
restrain  the  defendants  from  draining  surface 
water  from  the  highway  into  the  plaintiff's 
pond. 

Butcher,  Q.C.  and  Austen- CaHmeU  for  the 
plaintiff. — The  powers  of  the  defendants  are 
exercisable,  if  at  all,  under  sect.  144  of  the  Public 
Health  Act  1875.  Moreover  they  justify  the  use 
of  the  drain  under  sects.  67  and  68  of  uxe  High- 
ways  Act  1855.    A  similar  case  is 

Croft  V.  Riekmansworth  Highway  Board,  60  L.  T. 
Bep.  84 ;  89  Ch.  Div.  272. 

As  to  the  Public  Health  Act,  sects.  13  to  17  are 
in  point.  It  was  on  those  sections  that  Dwmmi 
V.  irankeonie  Urban  District  Council  (67  L.  T. 
Rep.  486;  (1897)  2  Q.  B.  Div.  291),  which 
the  defendants  rely  on,  was  decided.  The 
powers  under  this  Act  are  confined  to  new 
sewers.  The  one  in  question  here  is  an  old  one. 
Besides  it  is  not  within  the  interpretation  clause, 
and  when  the  local  authority  was  formed  it  was 
under  the  control  of  the  surveyor  of  highways. 
Therefore  it  is  within  the  exception  mentioned  in 
the  clause,  and  the  powers  of  the  defendants 
are  confined  to  those  lormerly  exercised  by  the 
surveyor.  Secondly,  the  pipe  was  laid  for  the 
profit  of  the  owner  of  the  land : 

Ferrand  v.  HaUas  Land  and  Building  Company,  69 
L.  T.  Bep.  8  ;  (1893)  2  Q.  B.  135. 

If  made  for  watering  cattle,  then  it  is  within  the 
exoei»tion  above  mentioned.  Thirdly,  if  the 
sewer  be  made  by  them,  it  was  a  trespass  and  was 
not  under  powers  conferred  by  statute  : 

Me<tder  v.  West  Cowea  Local  Board,  67  L.  T.  Rep. 
454 ;  (1892)  3  Cb.  18. 

At  any  rate,  the  power  te  drain  can  only  exist 
while  the  pond  existe,  and  if  we  fill  up  the  pond 
there  ia  an  end  of  the  matter. 

Macmorran,  Q.C.  and  Elqood  for  the  defen- 
dants.— Sect.  67  of  the  Act  of  1875  must  apply  to 
drains  other  than  those  made  by  the  local 
authority.  The  control  of  the  surveyor  is 
shown  by 

Denny  v.  Thwaites,  35  L.  T.  Eep.  628 ;    2  Ex.  Div. 
21. 

Croft  y.  BidcTnansuxyrth  Hightcay  Board  {ubi 
sup.)  is  not  applicable,  because  in  that  case  it  was 
no  efficient  part  of  the  drainaee  system.  [Stib- 
Liiro,  J. — ^The  plaintiff  could  ml  the  pond  up.  He 
ought  to  have  claimed  a  declaration  to  that 
effect.]  This  is  not  a  drain  made  for  a  man's  own 
profit : 

Minehead  Local  Board  y.  LuttreU,   70  L.  T.  Bep. 
446;  (1894)  2  Ch.  178. 

Benefit  does  not  mean  the  same  as  profit.    We 


are  entitled  te  dp  what  we  claim  to  do  as  the 
highway  authority. 

Butcher  in  reply. 

July    9. — Stiblinq,    J.    (having    stated    the 
facte  and  as  to  the  evidence  that  the  balance  of 
testimony  was  stronsly  in  favour  of  the  view  that 
the   pipes    were  laid  down  about  1859  for  the 
purpose  of  getting  a  bettor  supply  of  water  in  the 
pond  for  the  use  of  cattle  in  the  field,  and  that 
subsequently  the   surveyor  of  highways  caused 
from  ume  to  time  the  rubbish  deposited  on  the 
grating   at   the   ditoh  end   of  the   pipes  to  be 
removed,  but  that    there    was    no   evidence  to 
show  that  the  surveyors  repaired  or  even  cleared 
the   pipes    themselves)    continued:  —  The    first 
question  is,  whether  the  defeudante  can  justify 
what  they  have  done  under  the  powers  conferred 
by  the  Public  Health  Act  1875.     The  sections 
relied  on  are  secte.  13  to  17.     It  is,  in  the  first 
place,  contended  that  the  pipes  became  vested  in 
the    defendants  by  virtue  of    sect.    13.     It    is 
esteblished    by    Durrani    v.    Branksome    Urban 
District    Council  (ubi  sup,),  that  the   sewers  to 
which  the  provisions  of  that  Act  apply  include 
sewers  for  tne  removal  of  surface  water  as  well  ac^ 
those  for  carrying  off  what  is  ordinarily  termed 
sewage.  ^  That  beinff  so,  the  pipes  constitute  a 
sewer  within  the  definition  contained  in  sect.  4» 
for  they  do  not  fall  within  the  exception  in  that 
section  of  *'  drains  vested  in  or  under  the  control 
of   any    authority    having  the  management   of 
roads  and  not  being  a  loccu  authority    under  the 
Act,  the  defendante  being  themselves  the  high- 
way authority  for  the  district.     It  is,  however, 
contended  for  the  plaintiff  that  they  fall  within 
the  first  exception  insect.  13,  viz.,  *' sewers  made 
by  any  person  for  his  own  profit.''    The  meani  ng 
of  this  exception  has  been  considered  in  several 
cases.    In  Minehead  Local  Board  v.  LuttreU  (u  bi 
sup,)  it  was  held  that  sewers  constructed  by  a 
landowner  for  the  use  of  persons  by  whom   he 
was  to  be  remunerated  by  a  direct  money  pay- 
ment for  the  use  of  them,  fall  within  the  excep> 
tion.    The  word  "  profit,"  however,  is  not  in  my 
opinion   to    be   restricted   to   a   direct    money 
payment.     This  was  laid  down  in  Ferrand  v. 
HaUas  Land  and  Building  Company   {vhi  sup.) 
both    by    Lopes,    L.J.    and    by     Smith,    L.J. 
When  the  object  of  making   the  sewer  is  not 
either  for   sanitary  or  mere  ordinary  drainage 
purposes,  but  to  enable  the  land  to  be  occupied 
more  profitebl^  or  to  avoid  an  expenditure  which 
would  otherwise  have  to  be  incurred  in  order 
that  the  occupation  might  be  equally  beneficial, 
it  seems  to  me  that  the  sewer  is  made  for  the 
profit  of  the  occupier.     In  the  present  case  the 
neld  was  not  adequately  supplied  with  water  for 
the  use  of  the  cattle  fed  in  it;   the  tenant,  in 
order  to  avoid  the  expense  of  bringing  water  from 
some  other  source  of  supply  and  to  enable  him  to 
use  the  pond  for  feeding  his  cattle,  made  this 
line  of  pipes,  and  I  think  he  did  so  for  his  own 
profit  within  the  meaning  of  the  section.  Sect.  16 
was  referred  to,  but,  whatever  may  be  done  here- 
after, the  defendante  have  not  as  yet  brought 
themselves    within  ite   terms.     So    far  as   the 
evidence  goes  no  report  was  obtained  from  a 
surveyor,  nor  any  notice  given  to  the  owners  or 
occupiers  previously  to  the  acte  complained  of, 
nor  down  to  the  present  time.    It  is  then  to  be 
considered   whether  the  defendante   derive   any 
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sanction  for  their  acte  from  the  Highway  Act 
1835  The  danses  relied  on  are  seote  66  and  67. 
The  former  anthorises  the  highway  authorities 
to  *'  make,  soonr,  oleanse,  and  keep  open  all  ditches, 
gutters,  drains,  wateroonrses,  and  also  to  make 
^and  lay  trenches,  tunnels,  plats,  or  bridges  in 
and  through  any  lands  adjoinine  or  lying  near  to 
any  highway."  That  section,  howerer  widely  it 
he  conBtrued,  only  authorises  the  making  and 
keepiu^  open  of  ditches  and  drains  in  and 
through  lands  adjoining  a  highway,  and  dnes 
not  authorise  the  discharge  of  the  contents  of 
any  ditch  or  drain  on  such  lands.  Unless  then 
the  pond  can  be  treated  as  part  of  the  drainage 
system  under  the  control  of  tne  authorities,  these 
sections  do  not  empower  the  defendaots  to 
discharge  the  surface  water  into  the  plaintiff's 

Smd ;  and  the  case  of  Croft  v.  BickTnannoorth 
ighway  Board  (ubi  sup,),  shows  that  the  pond 
cannot  be  so  regarded.  In  my  judgment  tnere- 
fore  this  defence  also  fails  the  defendants.  It 
was  lastly  contended  that  an  injunction  ought 
not  to  be  granted  because  the  defendants  may 
hereafter  put  in  force  tbe  powers  conferred  by 
sect.  16  of  the  Public  Health  Act  1875.  At 
present,  however,  they  do  not  show  that  they  are 
m  a  position  so  to  do.  Down  to  this  time  they 
have  been  io  the  wronc^.  There  oueht  therefore 
to  be  a  declaration  that  the  defendants  are  not 
entitled,  without  the  leave  or  licence  of  the 
plaintiff  or  in  due  exercise  of  the  powers 
conferred  by  the  Pablic  Health  Act  1875,  to 
drain  the  surface  water  from  Green- street  or 
from  any  of  the  roads  or  streets  in  the  parish  of 
Sunbury-on-Thames  into  the  plaintiff's  said  pond 
<nr  land,  or  to  lay  down  or  make  on  the  plaintiff's 
said  laod  or  use  any  drain,  pipe,  or  trench  for 
any  such  purpose.  And  an  injunction  to  restrain 
the  defendants,  their  servants  or  agents,  except 
with  such  leave  or  licence  or  in  exercuse  of 
such  powers  as  aforesaid,  from  draining  such 
surface  water  into  the  plaintiff's  said  pond  or 
land,  and  from  laying  down  or  making  on  the 
plaintiff's  said  land,  or  using  or  permitting  any 
drain,  pipe,  or  trench  to  remain  laid  down  or 
made  £>r  any  such  purpose  as  aforesaid,  and 
from  trespassing  on  the  plaintiff's  said  premises. 

Solicitors :  /.  /.  Freeman ;  C.  Jupp. 


April  29,  30,  and  May  1.  1898. 

(Before  Bomeb,  J.) 

North  Mbtbopolitan  Tbamwats  Company 
V.  London  County  Council  (a) 

Practice — Costs — Action  against  local  authority — 
Dismissal  of  action — Form  of  judgment — Taaa- 
tion — Costs  as  between  solicitor  and  client-^ 
Pvhlic  Authorities'  Protection  Act  1893  (56  &  57 
Vict  c.  61),  s.  1  (6). 

The  L.  C.  Council,  having  substantially  succeeded 
in  an  action  falling  within  the  Puhhc  Authori' 
ties'  Protection  Act  1893.  the  judgment  cm  drawn 
merely  directed  the  plaintiff  to  pay  the  defen- 
dants* costs  without  saying  how  they  were  to  he 
taxed. 

Heldy  that  the  taxing  master  was  right  in  giving 
the  defendant  council  costs  as  between  solicitor 
and  client  the  mere  omission  of  an  express  direc- 

Beported  by  H.  M.  CHA.RTKB8  BlACPHBRSOM,  Esq.. 
BarriBter-at  Lft w. 


tion  to  thai  effect  in  the  judgment  not  depriving 
them  of  their  right  to  such  costs  under  the  statute. 
Lister  v.  Leather  (4  K.  &  J.  425)  dMinguUML. 

Adjoubned  summons. 

The  North  Metropolitan  Tramways  Company, 
having  brought  an  action  against  the  Ixmdoii 
County  Council  for  an  injun<%on  to  restrain  an 
alleged  trespass  on  their  tramways,  this  was  dis- 
missed by  Bomer,  J.  with  costs.  Costs  were  not 
asked  for  or  given  at  the  trial  as  between  soUdtor 
and  client. 

The  defendants,  however,  claimed  such  costs 
under  sect  1  (&)  of  the  Public  Authorities  Pro- 
tection Act  1893  (56  &  57  Vict  c.  61),  and  bronght 
in  a  bill  for  taxation  upon  that  footing. 

The  taxing  master  so  taxed  it,  and  the  pluntiffs 
now  objected  to  such  taxation. 

A,  H,  Carrington  and  F.  JBUchardson  for  the 
tramways  company. — The  order  did  not  provide 
for  costs  to  be  taxed  as  between  solidtor  and 
client,  and  the  taxing  master  had  no  power  on  his 
own  initiative  to  decide  that  they  fell  within  the 
provisions  of  the  Public  Authorities'  Protection 
Act  1^3.  Such  a  matter  is  quite  outside  his 
jurisdiction.  Costs  are,  as  a  rule,  always  taxed  as 
between  party  and  party  unless  there  is  an  express 
direction  otherwise.  A  very  similar  point  arose 
under  sect.  43  of  the  Patent  Law  Amendment  Act 
1852,  in 

Litter  v.  Leather,  4  E.  &  J.  425. 
They  referred  also  to 

HiLl  V.  Evans,  6  L.  T.  Bep.  90  ;  4  De  0.  F.  &  J.  288 : 
The  United  Telephime  Company  Limited  v.  Patter, 
son,  60  L.  T.  Bep.  315. 

/.  Tanner  for  the  London  County  Council— 
The  language  of  the  Public  Authorities*  Protec- 
tion Act  1^3  is  imperative,  and  unlike  the  pro- 
visions of  the  Patent  Act,  on  which  Lister  y. 
Leather  {ubi  styp,)  was  decided,  and  that  case  is 
clearly  distinguishable.  The  decision  in  Finlay  v. 
Beaton  (1  Taunt.  210)  is  clearly  in  my  favour; 
and  that  case  has  been  acted  on  and  approved 
ever  since.    See 

Reeve  v.  Gibson,  64  L.  T.  Bep.  141  ;  (1891)  1  Q.  B. 
652. 

Carrington  replied.  Qw,  ado.  vtdL 

May  14. — Rombb,  J. — In  my  opinion  the 
taxing  master  is  right  in  this  case.  The  action 
was  one  that  came  within  the  provisions  of  the 
PubUc  Authorities  Protection  Act  1893,  and 
judgment  was  in  substance  (apart  from  a  speoial 
provision  as  to  certain  costs  which  I  need  not 
further  refer  to)  obtained  by  the  defendant  council 
with  costs.  So  that  under  the  Act  the  council 
became  entitled  to  have  its  costs  taxed  as  between 
solicitor  and  dient.  I  do  not  think  the  Act  was 
intended  to  take  away  the  discretion  of  the  court 
in  an  unsuccessful  action  of  the  kind  described 
in  the  Act  to  deprive  the  public  authority  in  a 
proper  case  of  its  costs.  In  other  words,  the  court 
would  not»  in  my  opinion,  in  such  unsuooesBfnl 
action  be  oblised  to  let  a  judgment  be  "  obtained 
by  the  d^endant*'  within  the  meaning  of  that 

Shraee  as  used  in  the  Act,  where  in  the  judidal 
iscretion  of  the  court  the  case  appeared  one  in 
which  the  defendant  authority  ought  not  to  recover 
any  costs  against  the  plaintiff.  But  where  is 
substance  (and  each  case  ought  to  be  dealt  with 
as  a  question  of  substance  and  not  of  form)  the 
defendant  authority  in  an  action  falling  within 


MAGISTRATES'    CASES. 


623 


Chah.  Div.J 


Toms  v,  Thb  Clactok  Urban  District  Ooxjncil. 


[Chan.  Diy. 


the  Act  Bucoeeds,  bo  that  sabstantially  the  defeD- 
dant  obtains  jadgment,  thea  the  court  w  bound 
by  the  Act  to  (<ive  the  defendant  solicitor  and 
Client  costs.  Now,  in  the  case  before  me  the 
defendant  substantially  obtained  judgment,  and 
I  never  intended  to  deprive  it  o!  ito  rights  to 
solicitor  and  client  costs.  But  owing  to  the  Act 
not  being  specially  referred  to  at  the  time  judg- 
ment was  given  by  me,  my  judgment,  as  drawn 
up,  merely  directed  the  plaintiff  to  pay  the  defen- 
dant's costs  without  saying  how  they  were  to  be 
taxed.  I  do  not  think  the  form  of  the  judgment 
prevents  the  defendant  council  from  having  its 
costs  taxed  as  between  solicitor  and  client  accord- 
ing to  the  statute.  Of  course,  the  matter  could 
easily  be  made  quite  clear  by  an  application  to  the 
court  to  have  the  form  altered ;  but  I  do  not  think 
it  is  necessary  to  put  the  defendant  to  the  expense 
of  making  such  application.  No  doubt  pWnta 
fcLcie  an  order  to  tax  costs  means  taxation  between 
party  and  party,  and  it  would  be  better  in  cases 
of  toe  kind  now  before  me  to  insert  expressly  in 
the  judgment  that  the  costs  are  to  be  tax^'d  as 
between  solicitor  and  client.  But  the  omission 
would  not  deprive  the  defendant  entitled  to  the 
benefit  of  the  statute  of  such  costs,  the  court 
having  no  discretion  in  the  matter  when  once  it 
is  clear  that  in  substance  judgment  has  been 
obtained  by  the  defendant.  Nor  is  it  necessary 
that  the  judgment  itself  should  show  oo  i's  face 
that  the  action  was  one  falling  within  the  Act : 
see  Finlay  v.  Seaton  (uhi  sup.),  where  a  somewhat 
similar  question  arose  under  the  Act  11  Greo.  2, 
o.  19 ;  and  see  also  Forman  v.  Dawes  (11  M.  &  W. 
790)  with  reference  to  the  special  Act  there  re- 
ferred to.  What  Wood,  V.O.  said,  in  Lister  v. 
Leather  {vbi  sup,),  is  not  inconsistent  with  the 
yiew  I  take.  There  the  Yice-Ghancellor  was  only 
deciding  what  form  it  would  be  risht  his  judg- 
ment should  take  in  a  patent  action  having  regard 
to  the  provisions  of  the  43rd  section  of  the  Patent 
Law  Amendment  Act  1852.  And  it  was  especially 
advisable,  whether  necessary  or  not,  that  his  judir- 
ment  should  declare  that  the  costs  he  was  giving 
were  to  be  taxed  as  between  solicitor  and  <^lient, 
seeing  that  he  had  a  judical  di<«cretion  whether 
he  should  give  solicitor  and  client  costs  or  not.  I 
may  add  that  on  inquiry  I  find  that  in  the  Qneen*s 
Bench  Division,  in  capes  like  that  before  me,  the 
masters  do  tax  as  between  solicitor  and  client, 
though  nothing  is  said  in  the  judgment  as  to  how 
the  costs  are  to  be  taxed,  or  as  to  the  Act 
applying. 

Solicitors :  H,  0.  Oodfray  ;  W,  A,  Blaaland. 


June  8  and  17, 1898. 

(Before  Bombr,  J.) 

Toms  o.  The  Clacton  Urban  District 

Council,  (a) 

Practice — Costs — Action  against  district  council 
for  injunction — Dismissal  of  action — "  Act  done 
in  pursuance  of  any  Act  of  Parliament  or  of 
any  public  duty  " — Costs  as  between  solicitor  and 
client — Public  Authorities*  Protection  Act  1893 
(56  A  57  Vict.  c.  67),  s.  1. 

T.    brought   an    action    against    the    C.    Urban 
District  Council  for  an  injunction  to  restrain 

(a)  Reported  by  H.  M.  Chartbrs  Macphipson,  Eaq., 

BMTl8tor-»t-lj«  w 

Mao.  Cas.— Vol.  XVIII. 


them  from  using  land  a«  a  cemetery  except 
beyond  a  radius  of  10<^  yards  from  his  dwelling- 
house,  relying  on  the  prohibition  to  that  effect 
contained  in  sect.  9  of  the  Burial  Act  1855 
(18  <lt  19  Vict.  c.  128).  It  was  proved  at  the 
trial  that  T.  was  in  fact  merely  a  nominee  of 
one  G.  for  the  purposes  of  this  action,  who 
had  already  sold  the  fee  simple  in  the  land  io 
the  defendant  council  for  the  purposes  of  a 
cemetery. 
Held,  that,  on  the  principle  thai  a  grantor  cannot 
derogate  from  his  own  grant,  the  action  failed, 
and  must  be  di-missed;  and  that  the  action 
being  brought  against  the  defendant  council  for 
an  *'  act  done  in  pursuance  of  piiblic  duty,**  the 
Public  Authorities*  Protection  Act  1893  applied, 
and  costs  must  be  taxed  as  between  solieitoi'  and 
client. 

Action. 

All  the  material  facts  are  sufficiently  stated  in 
the  head-note  and  the  judgment  of  Bomer,  J. 

Levett,  Q.O.  and  C.  E.  Jones  for  the  plaintiff. — 
We  are  entitled  to  rely  on  the  prohibition  con- 
tained in  sect.  9  of  the  Burial  Act  1855,  and 
should  obtain  an  injunction  restraining  the  de- 
fendants from  burying  within  100  yard[s  of  the 
house. 

Neville.  QC.  and  Ingpen  for  the  defendant 
council. — The  plaintiff  is  in  substance  the  vendor's 
nominee,  and  the  action  is  in  substance  the 
vendor's.  He  has  actually  granted  this  land  for 
the  purposes  of  a  cemetery,  and  cannot  thus 
derogate  from  his  own  grant;  and  even  if  the 
plaintiff  were  a  bond  fide  occupant  of  the  cottage, 
he  cannot  be  in  a  better  position  than  his  land* 
lard. 

BoMER,  J.,  after  stating  the  facts  as  above, 
continued : — There  was  a  grant  of  t^is  property  to 
the  Urban  District  Council,  who  clearly  in  ended 
to  use  it  for  a  burial  ground,  and  it  has  been 
subsequf^ntly  so  used.  This  action  is  in  substance 
Mr.  Grant's,  for  he  has  merely  put  his  gardener, 
Toms,  into  this  house,  which  is  within  the  dis- 
tance from  the  cemetery  mentioned  in  the  Act,  as 
weekly  tenant,  for  the  purpose  of  bringing  this 
action.  How  would  the  mattt-r  have  stood,  if 
Mr.  Grant  had  not  ei*ected  this  house,  and  put 
his  gardener  in  t3  occupy  it  P  At  the  time  of  the 
grant  he  was  himself  the  sole  owner  of  the  land, 
and  could  have  himself  erected  and  occupied  this 
house  so  as  to  prevent  the  defendants  from 
placing  a  cemetery  within  the  prohibited  distance 
of  it.  Having  granted  the  defend>tnt  council  the 
land  for  the  purpose  of  a  cemetery,  I  think  he 
could  not  derogate  from  his  own  grant  so  as 
to  prevent  the  ddendants  from  doing  wo  at  was  not 
in  any  way  illegal,  but  only  required  certain 
consents  to  be  obtained  before  it  could  h»  dc>ne. 
Then,  if  the  grantor  himself  could  not  have  done 
this,  can  it  make  any  difference  that  he  has  since 
put  his  gardener  in  occupation,  even  assuming  that 
it  has  been  done  bond  fide  and  that  this  was  not, 
as  I  think  it  is,  a  mere  sham  occupation.  I  think 
the  gardener  who  has  gone  into  occupation  with 
full  notice  of  what  was  about  to  be  done,  is  in  no 
better  position  than  the  grantor,  and  he  could 
have  determined  his  weekly  tenancy  at  any 
moment.  There  are  other  gounds  upon  which 
this  action  fails,  but  I  do  not  think  it  is  necessary 
to  go  into  them.  The  action  fails,  and  must  be 
dismissed  with  costs. 

4  L 
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Baxtkb  (app.)  V,  Lbchs  and  others  (respa). 


[Q.B.  DiT. 


NeviUe,  Q.O.  —  I  ask  for  coets  as  between 
solicitor  and  olient,  this  case  faUing  within 
sect.  1  of  the  Pablio  Authorities  Protection  Act 
1893: 

Harrop  y.  The  Mayor  of  0$gett,  fupra,  p.  509 ;  78 
L.  T.  Bep.  887;  (1898)  1  Ch.  525. 

Levett,  Q.C  — This  action  has  not  been  defended 
under  any  statutory  liability  as  a  public  duty,  but 
merely  as  on  a  question  of  private  right;  and 
the  defendant's  are  only  entitled  to  the  ordinary 
costs.  In  an  unreportea  case,  recently,  the  Court 
of  Appeal  held  that  the  Act  was  not  applicable  to 
such  a  case,  but  only  to  frivolous  proceedings. 

Cur.  adv.  vidt, 

June  17. — BoMBB,  J. — I  hare  oonsiden^d  the 
matter  as  to  the  question  of  costs,  and  I  cannot 
see  in  the  Act  any  limitation  beyond  that  imposed 
by  the  very  words  of  the  Act.  This  action 
appears  to  me  to  be  one  against  the  defendant's 
for  using  or  being  about  to  use  certain  land  for 
burial  purposes,  and  is,  in  my  opinion,  within 
the  words  of  the  Act,  an  action  against  the  defen- 
dants for  "  an  act  done  in  pursuance  ...  of 
.  .  .  public  daty ; "  and  I  cannot  see,  there- 
fore, why  the  Act  does  not  apply.  I  shall  direct 
the  registrar  to  draw  up  the  orUHr  with  costs  to  be 
taxed  as  between  soliuitor  and  client.  I  should  be 
glad  to  have  a  decision  of  the  Court  of  Appeal  to 
guide  me  in  determining  the  classes  of  cases  to 
which  the  Act  is  not  to  apply. 

Solicitors :  A.  8.  C.  Doyle,  agent  for  Jones  and 
Son,  Colchester ;  Chamherlayne  and  Short. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  April  20,  1898. 
(Before  Wills  and  Kemnkdt,  JJ.) 

BA.XTSB     (app.)    V.    LeCHE     and    OTHBB8 

(resps.)  (a) 

Licevising — Renewal — Applicant  for^ — No  objection 
served  before  date  of  general  meeting^ — Objection 
taken  by  jiwtices  %n  court — Adioumment — 
Notice  of  objection-^Notice  by  justtces  to  attend 
— Sufficieney  of  notices — Licensing  Act  1872  (35 
&  36  Vict.  c.  94),  8.  42. 

The  applicant  for  renewal  of  a  licence  attended  on 
the  day  fixed  for  the  general  annual  licensing 
meeting  and  applied  for  the  renewal.  No  notice 
to  attend,  or  notice  of  objection  had  been  served 
upon  the  applicant  prior  to  that  day,  but  at  the 
meeting  an  objection  was  taken  by  the  justices 
themselves,  who  thereupon  adjourned  the  case, 
and  more  than  seven  days  before  the  date  of  the 
adjourned  meeting  a  written  notice  to  attend  by 
the  authority  and  on  behalf  of  the  justices,  was 
served  upon  the  applicant,  and  a  v^ritten  notice 
of  objection  was  served  by  objectors  stating  the 
grounds  of  objection,  which  inclitded  the  objection 
taken  by  the  justices,  but  this  notice  of  objection 
did  not  purport  to  be  served  by  the  authority  of 
the  justices. 

Hie  licensing  justices  heard  the  objections  and 
refused  to  renew  the  licence  : 

Held,  that  it  was  competent  for  the  licensing 
jiLstices,  under  sect,  42,  sub-sect.  2  of  the 
Licensing  Act  1872,  to  raise  an  objection  them- 
selves at  the  licensing  meeting  and  then  adjourn 

(a)  Report,  d  by  W.  W.  Orr,  Eiq.,  BarrUtoi^t-L*w. 


the  case  ;  thai  the  notices  served  were  sufficient 
under  the  section,  and  that  the  justices  had  juris- 
diction ai  the  adjourned  meeting  to  refuse  the 
renewal. 

Case  stated  by  the  Court  of  Quarter  Sessions 
for  the  county  of  Chester. 

An  appeal  was  brought  to  the  quarter  sessions 
against  tne  refusal  by  the  justices  sitting  at  the 
adjourned  annual  licensing  meeting  held  at 
Broxton,  in  the  county  of  Chester,  on  the  28th 
Sept.  1897,  to  renew  the  licence  held  by  Mrs. 
Baxter  (the  appellant)  in  respect  of  the  house 
known  as  the  Brown  Cow,  situate  at  Waverton. 

The  appeal  was  heard  at  the  adjourned  quarter 
sessions  for  the  county  of  Chester,  held  at  Chester 
OQ  the  21st  Qjt.  1897,  when  the  court  dismissed 
the  appeal  but  granted  this  case. 

The  appellant  was  the  tenant  of  a  fully  licensed 
house  called  the  Brown  Cow,  at  Waverton,  and 
on  the  31st  Aug.  1697,  being  the  day  appointed 
for  the  general  annual  licensing  meeting  for  the 
Broxton  division  of  the  counl^  in  which  the  house 
was  situate,  the  appeilmt  attended  the  meeting 
with  her  solicitor  and  formally  applied  for  the 
renewal  of  the  licence. 

No  notice  in  writing  of  an  intention  to  oppose 
the  renewal  of  the  licence  had  been  served  on  the 
appellant  prior  to  the  31st  Aug.  1897,  nor  had  any 
notice  requiring  the  appellant  to  attend  the 
g^eral  annual  licensing  meeting  been  given. 

At  the  meeting  the  chairman  of  the  justices 
called  attention  to  the  fact  that  there  were  con- 
victions against  the  licence,  one  of  which  had 
been  indorsed  upon  the  licence,  and  thereupon 
the  hearing  of  the  matter  was  adjourned  to  (he 
adjourned  annual  licensing  meeting,  held  on  the 
28th  Sept  1897;  but  except  as  aforesaid  no 
objection  to  the  renewal  of  the  licence  was  made 
at  the  meeting  on  the  3l8t  Aug. 

On  the  3rd  Sej^t.  1897  the  appellant  was  duly 
served  with  a  notice  in  writing  as  follows : — 

On  behslf  of  the  lioensiiig  jostioes  for  the  Braxton 
division  of  the  ooanty  of  Chsster,  I  hereby  give  yw 
notioe  to  attend  at  the  adjoomed  annnal  liocneiiig 
meeting  for  the  said  division  at  the  Petty  Seosioiial 
Court  House,  Broxton,  on  Tuesday,  the  28th  day  of 
September  next,  at  half  past  ten  o'clook  in  the  fonnooiiv 
when  the  renewal  of  the  lioence  now  held  by  yon  will  be 
taken  into  oonsideration.  —  Dated  the  3rd  dey  of 
September  1897. — Hbnbt  Tatlob,  acting  olerk  fur  the 
said  jnetioes. 

On  the  20th  Sept.  the  appellant  was  duly  served 
with  a  notice  in  writing  as  follows  :— 

Take  notioe  that  we,  the  nndersigned,  all  of  Wavertcm, 
in  the  eud  oonnty  of  Cheftter,  intend,  on  Tneaday,  the 
28th  day  of  September  1897,  at  the  adjourned  anna*l 
lioensing  meeting  to  be  held  at  the  petty  aearianBl 
conrt  hoD«e,  Broxton,  in  and  for  the  said  petty  Beesional 
division  of  Broxton,  to  object  to  the  renewal  of  the 
lioence  granted  to  you  nnder  the  proviaione  of  the 
Licenning  A^ote  whereby  yon  are  or  may  be  aathoriied 
to  apply  for  and  hold  any  of  the  exoise  lioenoM  that 
may  be  held  by  a  publican  for  the  sale  by  retail  at  the 
house  in  Waverton  aforeeaid  of  intoxicating  liquors  to 
be  oonsnmed  either  on  or  off  the  premises.  And  we 
further  give  you  notice  that  the  following,  or  some  of 
them,  are  the  grounds  of  our  opposition  and  objection 
to  the  renewal  of  such  lioence:  (1)  That  the  said 
licensed  houee  is  of  a  disorderly  character,  and  fre- 
qaented  by  persons  of  bad  character.  (2)  That  there 
have  been  two  convictions  of  the  previous  occupier  of 
the  said  house  for  refuaing  to  admit  the  police  and  for 
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aflaanlliog  ih«  polioe  in  the  ezeoution  of  their  duty  on 
the  14ttli  April  1897,  snoh  oonviotiona  beiog  adjudged  at 
the  Brewster  petty  eeeaions  held  on  the  27th  day  of 
April  1897,  when  the  said  oocnpier  was  fined  408.  and 
costs  for  refusing  to  admit  the  police,  and  101.  and  costs 
for  assaulting  the  polioe  in  the  execution  of  their  duty, 
and  the  first  of  such  convictions  was  ordered  by  the 
justices  to  be  indorsed  on  the  licence.  (8)  That  the 
house  is  not  required  for  the  accommodation  of  the 
district  in  which  it  is  situated.— Dated  this  20th  day 
of  September  1897. — Signed  by  the  three  objectors. 

On  the  28 tb  Sept.  the  appellant  and  her  solici- 
tor attt-nded  the  adjourned  annudl  licnsing 
meeting,  and  formally  Mpplind  for  the  renewed 
of  the  noence. 

The  solicitor  for  the  respondents — the  objectors 
— appearud  and  objected  to  the  renewal. 

The  appellant's  solicitor  contended  that  the 
objt-ctors*  solicitor  had  no  Iocm  standi  on  the 
ground  that  he  had  s*  rved  no  notice  of  objection 
to  the  renewal  of  the  liceno  upon  the  appellant 
seven  days  prior  to  the  commencement  of  the 
general  annual  lic^^nsing  m^-eting  held  on  tbeSlst 
Aug. ;  and  also  on  the  ground  that  no  notice  of 
objection  purporting  to  be  served  by  the  direc- 
tion  of  the  justices  had  been  served  on  the  appel- 
lant seven  davs  prior  to  the  adjourned  licensing 
meeting  on  the  28th  Sept. 

The  justices  overruled  th^'se  objections  and 
decided  to  hear  and  did  hear  the  objectors' 
solicitor  and  evidc^nce  upon  the  merits  of  the 
application,  but  the  app*'llant*s  solicitor  expressly 
stated  that  he  did  not  waive  his  obj**ction  to  the 
loctu  standi  of  the  objectors,  and  he  ref u  ed  to 
cross-examine,  and  did  not  cross-examine  any  of 
the  objectors*  witnesses. 

At  the  conclusion  of  the  case  set  up  by  the 
objectors  the  appellant's  solicitor  applied  for  the 
renewal  of  the  licence,  and  in  support  of  his 
application  called  evideoce  as  to  the  charact^-r  of 
the  appellant,  the  history  of  the  house,  and  the 
requirements  of  the  neig^hbourhool. 

in  the  event  the  justices  were  equally  divided, 
three  (including  the  chairman)  being  in  favour  of 
and  three  being  opposed  to  the  renewal  of  the 
liceoce  which  was  accordingly  rr.f  used. 

The  api)ellant  served  notion  of  appeal  on  the 
licensing  justices  Hnd  also  on  the  respondents, 
the  objectors,  and  the  appeal  came  on  for  hearing 
at  the  adjourned  general  quarter  sessious  for  the 
county  of  Chester  on  the  2l8t  Oct  1897,  when  the 
licensing  justices  and  the  objectors  app>eai'ed  by 
counsel  and  opposed  the  renewal  of  the  licence. 

It  was  contended  on  behalf  of  the  appellant 
that  the  justices  sitting  at  the  adjourned  annual 
meeting  on  the  28c h  Sept.  had  no  power  to  refuse 
tu  renew  the  licence,  on  the  grounds  that :  No 
notice  of  objection  was  serve  1  on  the  appellant 
seven  days  before  the  commencem«'nt  of  the 
general  annual  licensing  meeting;  The  notice 
dated  the  3rd  Sept.  1897,  served  by  the  clerk  to 
the  justices  on  the  appellant,  was  a  mere  notice 
to  attend  the  adjourned  annual  licensing  meeting 
and  did  not  contain  any  notice  of  objection  to  the 
renewal  of  the  licences  by  direction  of  the  justices 
or  state  any  grounds  of  objection  and  that  the 
notice  dated  the  20th  Sept,  served  by  the 
objectors  upon  the  appellant,  was  bad  for  the 
reason  that  it  was  not  served  seven  days  before 
the  commencement  of  the  general  annuntl 
licensing  meeting  held  on  the  Slst  Aug. ;  That  the 
»aid  notice  did  not  purport  on  the  face  of  it  to 


be  served  by  the  direction  of  the  justices ;  and, 
further,  That  the  notice  did  not  relate  to  any 
objection  made  at  the  general  annual  licensing 
meeting. 

It  was  contended  upon  the  same  grounds  that 
the  objectors  and  the  licensing  justices  had  no 
loctu  staoidi  to  oppose  the  renewal  of  the  licence 
at  the  quarter  sessions. 

The  Court  of  Quarter  Sessions  decided  against 
the  contentions  of  the  appellant  and  proceeded 
to  hear  counsel  for  the  objectors  and  for  the 
licensing  justices,  and  also  the  evidence  in  oppo- 
sition to  the  renewal  of  the  licence. 

The  appellant  then  formally  applied  to  the 
court  for  the  renewal  of  the  liceni-e,  and  the 
appeUant's  solicitor  gave  formal  evidence  as  to 
the  proceedings  before  the  licensiug  justices,  but 
neither  the  appellant  nor  her  solicitor  took  auy 
further  part  in  the  proceedings. 

The  Cfourt  of  Quarter  Sessions  refu<^d  to  renew 
the  licence,  and  dismissed  the  appeal  with  costs. 

The  question  for  £be  opinion  of  the  court  was 
whether  upon  the  facte  alK)ve  stated  the  Court  of 
Quarter  Sessions  had  power  to  refuse  to  renew  the 
licence. 

If  in  the  opinion  of  the  court  upon  the  above 
facts  the  Court  of  Quarter  Sessions  had  no 
p  )wer  to  refuse  to  renew  the  licence,  then  the 
judgment  of  the  Court  of  Quarter  Sessions  is  to 
be  quashf-d  and  the  licence  is  to  be  renewed ; 
otherwise  the  judgment  is  to  stand  affirmed. 

Sect.  42  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94)  provides : 

Where  a  licensed  person  applies  for  a  renev»al  of  his 
licence  the  following  provisions  shall  have  effect :  (1)  He 
need  not  attend  in  person  at  the  g«*ner<U  annual  licensing 
meeting  unless  he  is  required  by  the  licensing  justices  so 
to  attend ;  (2)  The  justices  shall  not  eutertain  any 
objection  to  the  renewal  of  such  licence,  or  take  any 
evidence  with  respect  to  the  renewal  tbereuf,  unless 
written  notice  of  an  intention  to  oppose  the  renewal  of 
such  ]ic*enoe,  and  stating  ia  general  terms  the  grounds 
on  which  the  renewal  of  such  licence  is  to  be  opposed, 
has  been  served  on  such  holder  not  le^s  than  seven 
days  before  the  commencement  of  the  general  annual 
licensing  meeting :  Provided,  that  tbe  licensing  justices 
may,  notwithstanding  that  no  notice  has  been  given,  on 
an  objection  being  made,  adjourn  the  g^nting  of  any 
licence  to  a  future  day,  and  require  the  attendance  of 
the  holder  of  the  licence  on  such  day,  when  the  cane 
will  be  heard  and  the  objection  coutidered,  as  if  the 
notice  hereinbefore  prescribed  had  been  given ;  (3)  Tbe 
justices  shall  not  receive  any  evidence  with  respect  to 
the  renewal  of  such  licence  which  is  not  given  on  oath. 
Subject  as  aforesaid,  licences  shall  be  renewed  and  the 
powers  and  discretion  of  justices  relative  to  such 
renewal  shall  be  exercised  as  heretofore. 

Clement  Higgins,  Q.C.  (Trevor  Lloyd  with  him) 
for  the  appellant. — The  quarter  sessions  had, 
under  the  circumstances,  no  jurisdiction  to  refuse 
to  renew  the  liceooa  By  sect.  42,  sub-sect.  2  of 
the  Licensing  Act  1872,  the  justices  are  not  to 
entertain  any  objection  to  the  renewal  of  the  licence 
unless  written  notice  of  an  intention  to  oppose  the 
renewal  has  been  served  on  the  holder  not  less 
than  seven  days  "  before  the  commencement  of 
the  general  annual  licensing  meeting."  Here  that 
date  was  fixed  for  the  31st  Aug.,  and  prior  to  that 
time  no  notice  of  objection  of  any  kind  had  been 
served  on  the  appellant.  It  is  not  sufficient  that 
the  notice  shall  be  f^erved  seven  days  before  an 
adjoQrned  meeting,  as  the  words  of  the  section 
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are  express  on  the  point  that  the  notice  must  be 
served  seven  days  before  the  commencement  of 
the  first  general  annual  meeting.  M^r  points  are, 
first,  that  no  objection  by  any  oatside  objector 
can  be  entertained  unless  it  has  been  served  seven 
days  before  the  day  fixed  for  the  first  meeting ; 
and,  secondly,  when  the  case  comes  on  for  hearing 
at  an  adjourned  meeting,  no  objection  served  after 
the  date  of  the  first  meeting  can  be  entertained 
unless  an  obiection  served  by  the  justices  them- 
selves or  by  their  direction.  Beg.  v.  The  Justices 
of  Anglesey  (1892)  1  Q.  B.  850)  is  not  in  conflict 
with  these  propositions,  as  there  the  adjourned 
licensing  meetiag  was  the  "  general  annual 
licensing  meeting"  for  the  division  in  which  the 
house  was  situated.  So,  Beg.  v.  The  Justiees  of 
AUrinicham  (11  Times  L.  Rep.  3)  is  distint^uish- 
abl*-,  as,  although  the  notice  given  was  a  six  days' 
notice  only,  the  case  came  within  the  proviso  in 
nub -sect.  2,  as  the  opponents  of  the  licence  had 
in  several  ways  made  Known  to  the  applicant  their 
intention  to  oppose,  and  when  the  matter  came 
before  the  justices  at  th«'ir  first  meeting  they  had 
power  under  the  proviso  to  adjourn  to  a  future 
day  to  consider  the  objection.  Here  there  was  no 
notice  of  objection  siven  by  the  justices;  the 
notice  given  on  their  behalf  was  merely  a  notice 
to  attend.  The  appellant  did  not  by  appearing  as 
she  did,  waive  the  right  to  object : 

Whiffen  v.  The  Juatieet  of  Mailing,  66  L.  T.  Bep. 
333  ;  (1892)  1  Q.  B.  362. 

[Wills,  J  — With  one  single  exception  there  is 
no  difference  between  this  case  and  that  of  Dakin 
V.  Parker  (71  L.  T.  R^p.  379;  (1894)  2  Q.  B.  656.) 
If  the  objection  in  that  case  had  been  taken  by 
the  justices  themselves,  the  case  would  have  been 
identical  with  the  present.]  The  justices  have  no 
power  to  adjourn  the  cdise  unless  objection  has 
been  properly  made :  Beg.  v.  Justices  of  Merthyr 
Tydvu  (14  Q.  B.  Div.  584),  and  an  objection  made 
to  them  privately  before  they  oome  into  court  is 
not  a  good  objection  within  the  section :  (Ibid.) : 

Reg.  V.  Sales,  42  L.  T.  Bep.  785. 

The  justices  themselves  cannot  take  the  objec- 
tion at  the  first  meetin&r;  they  cannot  adjourn 
upon  an  objection  taken  by  themselves,  f  Wills,  J. 
—Beg.  V.  Farquhar  (L.  Rep.  9  Q.  B.  258)  would 
show  that  the  objection  may  be  taken  by  the 
justices  themselves.] 

E.  H.  Lloydy  for  the  objectors,  was  not  called 
upon. 

Moss  for  the  justices. 

Wills,  J. — 1  do  not  entertain  any  doubt  of 
the  jurisdiction  of  the  magistia^es  to  make  the 
order  they  have  made  in  this  case.  The  first 
thing  to  do  in  all  these  cases  is  to  look  at  the 
statute  and  see  what  the  Act  of  Parliament  says. 
It  seems  to  me  to  be  perfectly  clear,  as  the  section 
sajB,  that  the  person  applying  for  a  rene««al 
of  his  licence  need  not  attend  at  the  licensing 
meeting  unless  he  is  required  by  the  licensing 
justices  to  attend ;  and  the  section  goes  on  to  say 
that,  the  justices  shaJl  not  entertain  any  objection 
to  the  renewal  of  the  licence,  or  take  any  evidence 
with  respect  to  the  renewal,  unless  written  notice 
of  the  iijtention  to  oppose  the  renewal  has  been 
given.  Then  there  has  been  added  a  proviso,  and 
it  says  very  definitely  that  the  licensing  justices 
may,  notwithstanding  that  no  notice  has  been 
given,  on  an  objection  made,  adjourn  the  granting 


of  any  licence  to  a  future  day,  and  may  require 
the  attendance  of  the  holder  of  the  licence  on 
that  day  when  the  case  will  be  heard,  and  the 
objection  considered  as  if  the  notice  had  been 
given.    There  is  nothing  in  the  Act  which  says 
that  the  magistrates  cannot  take  the  objection, 
and  there  is  nothing  in  that  procedure  which 
prevents  the  ma^trates  themselves  saying  '*  this 
IS  a  matter  which  ou^ht  to  be  dealt  with  and 
looked  into  before  we  decide  whether  the  licence 
is  to  be  renewed  or  not."    The  magistrates  msy 
take  the  initiative  in  the  matter.    The  case  of 
Beg.  V.  Farquhar  {uhi  sup.)  shows  that  the  objec- 
tion may  be  taken  by  the  justices  themselves  in 
open  court  at  the  general  annual  meeting,  and 
that    the  justices    may  —  as  they  did  in  this 
case — adjourn  the  case  and  the  consideration  of 
the  objection  to  a  future  day ;  and  the-e  objec- 
tions have  always  been  from  time  to  time  taken 
by  the  magistrates.   So,  in  Beg.  v.  The  Justiees  of 
Merthyr  ^dffU  (ubi  sup.),  it  would  seem  to  have 
been  assumed  that  an  objection  made  by  the 
justices  themselves,  if  made  in  open  court,  would 
be  a  good  objection  within  the  proviso.    That 
being  the  state  of  things,  if  no  objection  were 
made  and  no  notice  given,  the  appellant  would 
be  entitled  to  the  lenewal  as  a  matter  of  course. 
Then  the  n^^zt  thing  is  that,  though  no  notice 
has  been  given,  on  an  objection  being  mad«*,  the 
licensing  justices  may  adjourn  the  hearing  of 
the  case  and  require  tbe  attendance  of  the  holder 
of  the  licence  at  the  adjourned  licensing  meeting; 
and  it  has  been  held  that  the  notice  to  attend 
must  purport  to  come  from  the  justices,  and 
that  a  notice  which  does  not  come  from  them  is 
no  notice  at  alL    In  the  present  case  no  objection 
can  be  taken  on  that  ground,  because  the  notice 
to  attend  given  here  was  a  notice  g^ven  by  the 
clerk  to  the  licensing  justices,  and  on  behalf  of 
the  licensing  justicOH.    Now,  what  is  to  happen 
when  the  holder  of  the  licence  does  attend  P   The 
case  of  Dakin  v.  Parker  {ubi  sup.)  shows  that  the 
objection  to  the  renewal  of  the  licence  taken  in 
court  need  not  state  the  grounds  of  the  objection, 
but  that  in  such  a  case  there  ought  to  be  an 
adjournment,  and  that  seems  to  me  to  go  on  the 
ground  tbat  natural  justice  requires  that  the 
person  objected  to  shall  have  the  opportunity  of 
meeting  the  objection,  and  that,  if  he  has  not  that 
opportunity,  then  the  objection  ought  not  to  be 
entertained.    Then  in  Whiffen  v.  Mailing  Jusiioes 
{uhi  sup.),  on  an  objection  being  made  in  court  at 
the  general  licensing  meeting,  the  justices  ad- 
journed the  meeting    and    directed  the   super- 
intendent of  police  to  give  notice  of  objection, 
which  was  accord in^^ly  done.    The  justices  then 
decided  the  case  upon  an  objection  which  was  not 
stated  iu  the  notice ;  then  there  was  an  appeal  to 
quarter  sessions,  and  that  court  gave  the  go-by 
to  the  objection  on  which  the  licensing  jastioea 
had  decided,  and    decided  against   the   hcenoe 
holder  on  another  ground  which  was  stated  in 
the  notice  of  objection,  and  the  Court  of  Appeal 
upheld  their  decision.    The  procedure  there  had 
been  fair  and  the  person  objected  to  had  the 
opportunity  of  meeting  the  objection.    It  seems 
to  me  that  if  the  facts  are  that  the  licence  holder 
had  not  had  any  notice  of  objection,  tben  natural 
justice  would  require  that  the  objection  should 
not  be  entertained,  or  if  he  has  not  had  suflScient 
notice,  then  that  may  be  a  good  ground  either 
for  adjourning  the  case  or  for  not  adjourning  it 
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and  not  entertaming  the  objection  at  all.  In  the 
pteeent  case  the  holder  of  the  licence  had  this 
seven  days  notice  of  objection  before  the  actnal 
hearing  given  by  persons  other  than  the  justices, 
but  in  that  notice  app^^ared  the  objection  taken 
by  the  justices.  There  was  therefore  no  hard- 
ship to  the  licence  holder  in  proceeding  to  con- 
sider the  objection,  although  it  was  not  formu- 
lated in  terms  at  the  first  meeting ;  and  further 
— if  there  were  nothing  more  in  the  case — the 
solicitor  for  the  licence  holder  had,  by  his  conduct 
iu  appearing  and  taking  part  in  the  c%se  by 
calling  witn«^sse4  and  so  on,  although  he  had 
objected  to  the  sufficiency  of  the  notice,  waived 
any  objection  of  this  kind  that  he  bad  not  suffi- 
cient notice.  Upon  all  these  grounds  it  seems  to 
me  quite  clear  that  this  appeal  must  be  dismissed 
with  costs. 

Kennedy,  J. — I  am  of  the  same  opinion.  What 
happened  in  this  case  was  that  there  had  been  no 
notice  of  objection  prior  to  the  date  of  the  first 
meeting,  but  an  objection  was  taken  by  the 
justices,  and  a  proper  notice  was  giveo.  The 
lioence-holder  got  that  notice,  and  there  was 
stated  in  this  case  what  was  not  stated  in  the  case 
of  Whiffen  v.  The  Mailing  Justices  {ubi  sup,), 
namely,  that  the  notice  was  given  to  the  licence- 
holder  on  behalf  of  the  licensing  justices  to  attend 
at  the  adjourned  meeting.  In  Whiffen's  case  no 
notice  to  attend  was  given  porportiug  to  have 
been  given  by  the  order  of  the  licensing  justices ; 
the  person  objected  to  need  not  have  attended ; 
he  did,  however,  attend,  and  that  was  held  to  be 
a  waiver  of  any  objection  he  might  have  had. 
Then  it  was  said  that  the  notice  of  objection 
ffiven  by  persons  other  than  the  justices  ought  to 
have  stat^  that  it  was  given  by  the  authoritv  of 
the  justices.  I  cannot  bo  read  the  section.  That 
construction  would  appear  to  be  adding  some- 
thing to  the  section  which  is  not  there  at  present. 
I  do  not  for  myself  think,  upon  reading  the 
section,  that,  supposing  that  there  was  no  written 
notice  at  all  before  the  day  of  hearing,  the  appli- 
cant could  have  done  more  than  ask  for  an 
adjournment  if  an  objection  were  then  made. 
Then  it  would  be  the  duty  of  the  justices  to  do 
one  of  two  things,  namely,  either  adjourn  the 
case  or  refuse  U>  hear  the  objection  if  it  was 
brought  too  late  and  ^o  on  with  the  hearing  of 
the  case  without  looking  at  the  objection.  la 
fact  the  licence-holder  had  full  notice  of  objection 
given,  and  appeared  to  that  notice  and  took  an 
objection  which  was  bad;  and,  moreover,  no 
injustice  whatever  has  been  done.  The  point 
before  us  is,  whether  or  not  there  was  jurisdictioa 
in  the  magistrates  to  refuse  to  renew  the  licence. 
We  think  there  was  jurisdiction,  and  that  the 
magistrates  were  right. 

Appeal  dismissed.    Leave  to  appeal. 

Solicitors  for  the  appellant,  Cunliffes  and 
Davenport,  for  W.  H.  Churton,  Chester. 

Solicitors  for  the  objectors.  Bower,  Cotton,  and 
Bower,  for  B.  H.  Jackson,  Northwich. 

Solicitors  for  tbe  justices,  YToosnam  and  Smith, 
for  Boydell,  Taylor,  and  Fluitt,  Chester. 


Monday,  May  2,  1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Beo.  V.  BiBD  AND  OTHBK8  ( Justicos) ;  Ex  parte 

Nbbdes.  (a) 

Licensing — New  licence — Provisional  grant — Con* 
firmation  —  Opposition  to  confirmation — Rules 
of  practice  imposing  conditions  upon  person 
opposing  confirmation  of  grant  —  raliaity  of 
ruUs— Licensing  Act  1872  (^35  &  36  Vict,  c.  94), 
ss,  37  and  43, 

Sect.  43  of  the  Licensing  Act  1872  provides  that 
any  person  who  appears  before  the  licensing  jus^ 
tices  and  opposes  the  grant  of  a  new  licence,  and 
no  other  person,  may  appear  and  oppose  the 
confirmation  of  the  grant  by  the  confirming 
authority,  and  the  section  gives  the  justices  of 
the  county  in  quarter  sessions  power  to  wMke 
rules  as  to  the  proceedings  to  6«  adopted  for  con- 
firmation  of  new  licences. 

Under  this  section  a  court  of  quarter  sessions  made 
a  rule  that  every  person  intending  to  oppose  the 
confirmation  of  any  provisional  licence  should, 
within  seven  days  after  the  grant  of  such  pro- 
visional  licensee,  give  notice  to  the  applicant  and 
to  the  derk  of  the  peace  of  his  intention  to  oppose 
ths  confirmation : 

Held,  that  this  rule  imposed  upon  the  statutory 
right  of  the  person  who  had  opposed  before  the 
licensing  justices  to  oppose  before  the  confirming 
authority,  an  additional  condition  which  the 
stalute  had  not  imposed,  and  that  the  rule  was 
therefore  ultra  vires  and  bad. 

Bulb  for  a  mandamus  to  the  justices  of  the  county 
of  London,  acting  as  the  confii*ming  committee 
of  the  licensing  magistrates,  commanding  them 
to  hold  an  a^ourned  licensing  sessions  and 
proceed  to  hear  and  determine  according  to  law 
the  application  of  Y.  Guidotti,  pursuant  to  the 
Licensing  Act  1872,  s.  43,  that  a  provisional  grant 
of  a  victualler's  licence  to  the  premises  ot  the 
said  Gaidotti  in  Westminster,  made  on  the  25th 
March  1898,  may  be  confirmed,  and  to  hear  the 
objections  of  William  Needes  thereto. 

The  rule  was  obtained  at  the  instance  of  William 
Needes. 

From  the  affidavits  the  facts  appeared  to  be  as 
follows : 

On  the  21st  Feb.  1898,  Mr.  William  Needes 
instructed  his  solicitor  to  oppose  the  application 
of  Mr.  y.  Guidotti  to  the  licensing  magistrates  of 
St.  Margaret's  Division  of  Westminster  for  a  pro- 
visional grant  of  a  victualler's  licence  to  his 
premises.  No.  11,  Bridge- street,  Westminster. 

The  application  for  the  provisional  grant  was 
duly  heard  on  the  25th  March  1898,  and,  notwith- 
standing the  opposition  of  Mr.  Needes,  was 
granted  by  the  magistrates. 

On  the  28th  March  Mr.  Needes  received  a  letter 
from  his  solicitor  asking  for  instructions  as  to 
opposing  the  confirmation,  and  on  receipt  of  such 
letter  Mr.  Needes  informed  the  solicitor's  clerk 
that  he  would  let  him  know  what  course  he 
intended  to  adopt,  but  Mr.  Needes  did  not  under- 
btand  that  there  was  any  urgency  in  the  matter, 
or  that  any  further  notice  had  to  be  given.  No 
definite  instructions  to  oppose  the  confirmation 
were  given  by  Mr.  Needes  to  his  solicitor  until 
the  time  named  by  the  Standing  Orders  of  the 
Court  of  Quarter  Sessions,  namely,  seven  days 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BarrUter-At-Law. 
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from  tbe  <)ate  of  the  grant  of   the  proyisioDal 
lioeDoe,  had  expired. 

After  di  farther  consideration,  Mr.  Needes  snb- 
sequent] Y  sent  his  solicitor  instructions  to  oppose 
the  connrmation  of  the  grant,  but  was  informed 
that,  as  the  time  for  giving  notice  of  such  inten- 
tion to  oppose,  under  the  Standing  Orders  of  the 
Oourt  of  Quaiter  Ses>«ions,  was  seven  days  after 
the  grant  of  ihe  provisional  licence,  he  was  too 
late  to  give  notice  of  opposition,  and  he  was  told 
that  the  court  refusea  to  accept  notice  of  his 
opposition,  and  the  case  was  accordingly  placed 
in  the  list  as  an  unopposed  application. 

Notice,  however,  of  the  intention  of  Mr.  Needes 
to  oppose  the  confirm  a*  ion  was  served  by  regis- 
tered letter  on  Guidotti  on  the  18th  April, 
1898. 

When  the  application  for  the  confirmation  of 
the  provisional  grant  came  on  for  hearing  before 
the  confirming  authority  on  the  27th  AprU, 
couDsel  appealed  on  behalf  if  Mr.  Needes,  and 
applied  for  leave  to  oppose  the  confirmation, 
notwithstauding  that  notices  had  not  been  served 
within  the  seven  days,  but  the  miigistrates 
refused  to  alLw  such  opposition  to  be  heard  and 
granted  the  application  as  if  it  were  unopposed, 
and  the  provisional  licence  was  confirmed. 

In  their  affidavit  the  justices  stated  that  as  Mr. 
Needes  had  completely  failed  to  comply  with  thn 
rules  and  practice,  they  accordingly  derermined — 
as  they  were  bound  tn  do  in  accordance  with 
1  ule  34 — ^that  he  was  not  entitled  to  appear  before 
the  lioensiug  committee  upon  the  confirmation  of 
the  grant  of  the  new  liceuce  to  Guidotti. 

The  Licensing  Act  1872  (35  &  96  Vict.  c.  94) 
provides : 

Sect.  37.  In  ooantlee  a  fprant  of  a  new  lioence  shall 
sot  be  valid  nnlt^Fs  it  is  oonflrmed  by  a  standing  com- 
nittee  of  the  oonnty  jartioes,  in  this  Act  oalled  the 
ooonty  tioeneinir  oommittee.  The  jnsfeioeB  in  qaart«r 
sessions  as^embli'd  for  every  c .UDty  ^hall  annually 
appoint  from  among  tbemBelvea  for  the  parpoeee  of  this 
Act  a  ooonty  licensing  oommittee,  .  .  .  and  assign 
to  any  snnh  oommittee  snoh  area  of  juriadiatton  as  they 
may  think  ezpt-dient.  A  ooonty  licensing  oommittee 
shall  consist  of  not  If  ss  than  three  nor  more  than  twelve 
members.  The  juitioes  in  quarter  sessions  shall  make 
snoh  regulations  with  respect  to  the  meetings  of  any 
saoh  oommittee  ai  d  the  traosaotion  of  business  thereat 
a«  they  may  tbiuk  fit-. 

S<»()t.  43.  Any  person  who  appears  before  tbe  licensing 
jurttioes  and  opposes  the  grant  of  a  new  licence,  and  no 
other  person,  may  appear  and  oppose  the  confirmation  of 
such  grant  by  the  confirming  authority  in  counties  or 
boroughs ;  and  the  confirming  authority  may  award 
such  costs  as  they  shall  deem  just  to  the  party  who 
shall  succ'^o'i  in  the  proceedings  before  them.  In  a 
county  the  justices  in  quarter  sessions  assembled,  and  in 
a  borough  the  borough  justices,  shall  make  rules  as  to 
the  prociredingB  to  be  adopted  for  confirmation  of  new 
licenoes,  and  tbe  cobts  to  be  incurred  in  any  such  pro- 
ce«>riing8,  and  the  person  by  whom  such  costs  are  to  be 
ptid. 

Under  the  above  powers  the  following  rules  or 
standing  orders  were  made  by  the  justices  in 
quarter  sessions  for  the  county  of  London : 

Rule  30.  Every  person  (subject  as  hfreinafter  provided) 
intending  to  oppose  the  confirmation  of  any  such  pro- 
visional licence  or  certificate  before  the  county  licensing 
committee  shall,  vritbin  seven  days  after  tbe  grant  of 
such  provisional  licence  or  certificate,  give  notice  to  the 
applicant,  and  also  to  the  clerk  of  the  peace,  by  regis- 
tered letter,  of  his  intention  to  oppose  the  confirmation 


of  such  provisional  licenoe  or  certificate.  Every  snoh 
notice  of  intention  to  oppose  shall  contain  the  name  and 
address  of  the  person  giving  tbe  notioe. 

Rule  31.  Every  person  giving  the  requisite  notioe  of 
opposition  shall,  by  himself  and  one  surety,  within  three 
days  after  the  notice  shall  hare  been  given,  enter  into 
reoognisancee  in  the  sum  of  201.  each  before  a  justice  of 
tbe  peace  of  the  oonnty  of  London,  conditioned  for  the 
payment  of  all  costs  ordered  by  the  oonnty  lioeasiDg 
committee  to  be  paid  by  snnh  person. 

Rule  34.  Each  applicant  must,  unless  be  shall  show 
lawful  oanse  for  his  absence,  attend  the  meeting  of  tbe 
oommittee  in  person  ;  and  any  person  who  has  appeared 
before  the  licensing  justices  and  opposed  a  grant  of  a 
new  licence  or  certificate,  and  who  has  complied  with 
these  regulations,  and  no  other  person,  may  appear  befora 
the  oonnty  licensing  oommittee,  and  may  oppo^  the 
oonfirmation  of  such  grant,  and  the  oonnty  licencing 
committee  msy,  in  their  discretion,  award  such  costs  as 
they  may  deem  just  to  any,  or  either,  of  the  parties  to 
the  prooeedings  before  them. 


Serutton,  for  the  respondent  Guidotti,  showpd 
cause. — The  sole  question  here  is  as  to  the  juris- 
diction of  the  Court  of  Quarter  Sessions  to  make 
the  rules  which  are  now  in  question.    That  depends 
upon  the  powers  given  by  sects.  37  and  43  of  Uie 
Licensing  Act  1872,  and  I  submit  that  under 
those  sectionfi  the  quarter  sessions  bad  powt*r  to 
make  those  rules,  and  that  they  are  valid.    Sect  37 
confers    upon    the    Court   of   Quarter  Sessions 
two  powers,  namely,  the  power  to  appoint  annu- 
ally from  amoni^  themselves  for  tne  purposes 
of    tbe    Act,    a    county    licensing    committee, 
which  is  the  confirming  authority  for  grants  of 
new  licences ;  and,  secondly,  the  power  t)  make 
regulations  with  respect  to  tbe  meetings  of  such 
committee,  and  tbe  transactions  of  business  at 
such  meetings.   Then  sect.  43  gives  to  the  justices 
in  quarter  sessions  a  power  to  make  rules  as  to 
the  proceedings  to  be  adopted  for  confirmation  of 
ne«  licences,  and  the  section  requires  them  to 
make  such  rules.    Then  the  previous  part  of  the 
section  says  that  any  person  who  appears  and 
opposes  before  the  licensing  lustioes,  ana  no  other 
person,  may  appear  before  tno  confirming  autho- 
rity and  oppose  the  confirmation  of  tbe  grant  of  a 
new  licence.    Tbe  statute  itself,  therefore,  provides 
that  no  person  can  oppose  before  tbe  confirming 
authority  unless  he  has  appeared  and  opposed 
before  the  licensing  justices.     Those  being  the 
provisions  of  the  statute  on  the  point,  rule  30 
provides  that  if  the  person  who  has  opposed  the 
grant  of  a  new  licence  wishes  to  continue  his 
opposition  before  the  confirming    authority  he 
must  give  notice  of  his  intention  to  do  so  within 
seven  days  after  the  grant  of  the  new  licence; 
and  rule  34  provides  that  unless  he  gives  such 
notice  and  complies  with  the  other  regulations 
he  cannot  be  heard  by  the  confirming  authority. 
That  rule  is  a  reasonable  rule,  and  one  which  is 
c'early  within  the   jurii*diction  of   the  (quarter 
sessions  to  make.     It  is  a  reasonable  thmg  to 
require  that  if  an  objector  wibbes  to  continue  his 
opposition  he  should  ffive  a  notice  of  his  inten- 
tion to  do  so  not  only  to  the  person  objected  to, 
who  may  have  to  prepare  to  meet  snob  objection, 
but  also  to  the  clerk  of  the  peace,  who  may  have 
to  make  up  tbe  lists.    That  is  not  an  unreasonable 
requirement,  and,  if  so,  it  was  competent  for  the 
quarter  sessions  to  insert  in  the  rule  the  time 
within  which  such  notice  should  be  given.    It  is 
admitted  here  that   the  notice  was  not  given 
within  seven  days  from  the  grant  of  the  new 
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licence,  and  the  confirming  aathority  were  right 
in  lef  asing  to  receive  the  notice,  as  thej  have  no 
power  to  alter  the  rules  made  for  them  hj  the 
justices  in  quarter  sessions.  The  rule  in  question 
was  within  the  powers  of  the  quarter  sessions  to 
make,  and  is  valid.  [KbnnSdy.  J.  referred  to 
Beg.  V.  Pawlett  (29  L.  T.  Bep.  390 ;  L.  Bep.  8 
Q.  B.  491),  where  a  somewhat  similar  rule  was 
held  to  be  invalid.]  That  case  is  whollv  distin- 
guishable from  the  present*  as  in  this  case 
there  is  an  express  pow  r  given  bj  the  statute 
to  make  rules  for  these  very  pur^ses,  whereas 
in  Beg,  v.  Pawlett  {ubi  sup.)  thera  was  no  such 
power. 

Candy,  Q.G.  and  Peter  Grain,  for  the  objector, 
in  support  of  the  rule. — Bule  30,  which  imposes 
this  coadition,  is  ultra  vires  and  bad.  In  this 
statute  the  Legislature  hae  made  c  ear  what  its 
intention  is  in  tbeee  licensing  matters  with  regard 
to  oppoeinff  the  confirmation  of  a  grant  of  a  new 
licence.  That  intention  is  that  there  shall  be 
only  one  condition  precedent  to  the  right  to  appear 
and  oppose  before  the  confirming  authority.  The 
only  condition  imposed  upon  tbe  locus  standi  of 
an  objector  before  the  confirming  authority  is 
that  the  person  shall  have  appeared  and  opposed 
the  provisional  grant.  A  distinction  is  drawn 
between  the  cases  of  a  new  licence  and  a  renewal. 
In  the  case  of  a  new  licence  the  applicant  has  to 
make  out  his  case  in  two  distinct  stages,  namely, 
before  the  licensing  justices,  and  then  before  the 
confirming  authority ;  and  in  all  such  cases  the 
Legislature  has,  in  sect.  4S,  excluded  the  locus 
standi  of  all  persons  to  oppose  before  the  con- 
firming authority  who  have  not  appeared  to 
oppoee  the  grant  of  the  new  licence  below ;  but  if 
a  person  has  appeared  and  opposed  before  the 
licensing  justices,  then  this  section  gives  him  an 
absolute  nght  to  appear  and  oppose  tne  confirma- 
tion of  the  grant.  Bule  30  is  a  rule  of  practice, 
and  any  rule  of  practice  which  defeats  the  inten- 
tion of  the  Legislature  by  excluding  persoas  who 
are  otherwise  entitled  to  come  in  and  oppose,  is 
fdtra  vires.  That  was  expressly  held  in  Beg.  v. 
Pawlett  (vhi  sup.\  where  the  court  decided  tfaiat  a 
rule  of  sessions  which  imposed  an  additional  con- 
dition to  the  appeal  which  the  statute  had  not 
imposed  was  bacC  as  not  being  within  the  com- 
petence of  the  sessions  to  make.  The  matter 
becomes  plainer  if  we  contrast  sect.  42  with 
sect.  43.  In  sect.  42,  which  deals  with  applica- 
tions for  renewals  of  licences,  the  Legislature  lays 
down,  not  in  the  interest  of  the  public,  but  in  the 
interest  of  the  publican,  certain  things,  such  as 
that  tbe  applicant  for  renewal  need  not  attend 
unless  he  receives  a  requisition  to  attend,  and  that 
certain  notices  have  to  be  given  to  the  applicant, 
and  the  2nd  sub- section  fetters  the  discretion  of 
the  justices  by  providing  that  they  cannot  enter- 
tain any  objection  to  the  renewal  unless  written 
notio  has  been  given  to  the  applicant,  and  that 
is  followed  by  a  proviso  which  also  contains  a 
provision  as  to  notice.  In  sect.  43,  however, 
there  is  no  provision  at  all  as  to  notice,  and  the 
section  is  absolutely  silent  on  the  question  of 
notice.  In  the  case  of  this  rule  the  justices  in 
quarter  sessions,  in  insertiog  this  condition  that 
notice  should  be  given  within  seven  days  from 
the  provisional  grant,  have  inserted  or  imposed  a 
fresh  condition  which  they  had  no  power  to  do,  a 
condition  which  excludes  persons  who  were  not 
excluded  by  the  L'^gislature.    Bule  30  is  there- 


fore bad,  and  this  rule  for  a  mandamus  should  be 
made  absolute.    Thf>y  also  ref»'rred  to 

Eiex  V.  InhabitanU  of  Lamheih,  8  D.  &  B.  840 ; 
Rex  V.  Jwticea  of  Norfolk,  5  B.  A  Ad.  990  ; 
Bex  V.  Justices  of  8tafford8hire,  4  A.  A  E.  842  ; 
Reg.  V.  Justices  of  Montgomeryshire,  8  P.  &  L.  119  ; 
Reg.  V.  Justices  of  Surrey,  61).  &  L.  735. 

Wills,  J. — ^I  have  had  some  difficulty  in  making 
up  my  mind  upon  this  question,  because  prima 
facie  nothing  can  appear  to  be  more  reafK>nable 
than  that  there  should  be  a  rule  or  practice  by 
which  such  a  condition  as  this,  namely,  that  notice 
should  be  given,  if  there  is  to  be  renewed  opposi- 
tion at  the  renewed  heating,  shoild  be  enforced. 
If  the  question  were  simplv  whether  the  rule  is 
reasonable  or  not»  I  should  h>ive  no  doubt  that  it 
is  perfectly  reasonable  and  perfectly  proper,  but 
thn  question  still  remains  whether  it  is  within  the 
power  to  make  rules  which  is  granted  by  the 
statute.  The  power  to  make  rules  is  given  in 
sect.  43  in  rather  ambiguous  language ;  but  I  think 
that  that  power  must  include  the  pow^r  to  make 
such  rules  as  may  be  made  consistently  with  the 
Act  of  Parliament  which  deals  with  the  opposi- 
tion, as  well  as  with  the  confirmation,  because  if 
there  is  an  opposition  it  is  part  of  the  proceeding 
for  confirmation.  I  think  that  the  meaning  must 
be  to  give  the  justices  a  power  of  making  rules 
regulating  the  proceedings  which  are  necessary 
when  sitbngs  are  held  for  the  confirmation  of  the 
licences,  whether  they  relate  to  the  particular 
position  of  the  applicant  or  the  opponent.  But 
that  still  leaves  untouched  the  real  difficulty, 
which  is  that  the  Act  of  Parliament  has  given,  in 
so  many  words,  a  power  to  the  person  who  so 
opposed  at  the  first  hearing  of  the  application  for 
the  licence  to  appear  ana  be  heard  before  the 
licensiog  committee  in  opposition.  I  am  inclined 
to  think  that  the  sounder  view  is  that  the  power 
to  make  iTiles  as  to  proceedings,  however  wide  the 
area  of  the  subject-matter  it  may  touch,  cannot 
override  the  initial  privil«>ge  granted  to  the 
opponent  by  the  statute,  the  privilege,  namely, 
of  beintiT  heard  in  opposition ;  and  that  the  rules 
that  have  been  made  in  this  case  by  the  quarter 
sessions  really  do  impose  a  further  condition  to 
that  imposed  oy  the  statute.  In  fact,  they  impose 
a  fresh  set  of  conditions,  as  to  some  of  which  I 
have  no  doubt  they  are  ultra  vires ;  but  for  the 
present  purpose  I  have  only  to  deal  with  this  rule 
about  notice.  The  Act  says  that  any  person  who 
has  appeared  before  the  licensing  justices  and 
opposed  the  grant  of  a  new  licence,  and  no  other 
person,  may  appear  before  the  licensing  committee 
and  may  oppose.  Bule  34  expresses  very  neatly 
what  they  have  done,  namely,  they  have  said  that 
a  person  who  has  satisfied  the  statute  and  who 
has  complied  with  these  regulations  shall  be 
heard,  and  no  other  person.  That  seems  to  me  to  be 
imposing  a  fresh  condition,  so  that  these  rules  do 
impose  upon  a  person  as  a  preliminary  to  being 
heard  something  which  is  not  in  the  statute.  I 
think  in  that  respect  the  rules  are  ultra  vires.  1 
tbink  by  properly  framed  rules  the  quarter 
sessions  mav  effect  the  same  desirable  object 
which  thev  have  attempted  to  effect  by  this  rule 
30,  with  which  I  am  now  dealing ;  because,  clearly, 
it  would  be  within  their  power  to  say  that  a  person 
who  has  not  given  adequate  notice  of  opposition 
to  the  other  party  should  be  liable  to  pay  the 
costs  of  adjournment,  or  to  be  dealt  with  other- 
wise in  respect  of  costs  by  the  tribunal  before 
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whom  he  goes.    I  cannot  conceive  anything  more 
reasonable  than  that,  and  it  would  be  thoroaghlj, 
I   think,  within  their  powers  to  rej^late  their 
procedure,  which  in  practicallj  what  is  meant  by 
"  proceedings  to  be  adopted  for  the  control  of  new 
licences."    Any  sucH  rule,  certainly,  would  have 
my  entire    jadicial    sympithy,   because,   in  my 
opinion,  it  would  be  a  valuable  and  a  proper  one ; 
but  I  think  that  the  justices  have  in  this  case 
really  gone  beyond  tbeir  power,  because  they  have 
imposed  a  condition  wbicn  is  not  to  be  found  in 
that  portion  of  sect.  43,  which  gives  the  objector 
the  power  of  appealing  before  the  confirming 
magistrates  to  oppose.     We  have  not  had  any 
argument  about  rule  31,  which  imposes  the  con- 
dition that  the  objector  should  find  a  surety  in 
respect  of  the  o«»8t4;  but  as  to  that  it  seems  to 
me  too  clear  for  argument  that  there  could  be  no 
power,  under  an  authority  granted  by  statute  to 
make  rules  reg'irding  the  proceedings,  to  impose 
such  a  condition  as  that.    Therefore  the  whole  of 
this  group  of  rules  made  bv  the  magistrates  does, 
in  my  opinion,  require  revision,  and  I  have  no 
doubt  the  matter  will  be  oa>efully  taken  into 
consideration,  and  a  new  rule  be  framed  which 
may  be  unobJKitiouable.    I  have  only  to  add  that, 
to  my  mind,  all  these  cases  that  have  been  cited 
and  discussed  may  be  put  on  one  side  absolutely. 
To  my  tuind  none  of  them  has  anything  to  do 
with  this  cas«*.    They  do  not  lay  down,  but  ad  pt 
broadly  one  after  the  oth^-r,  a  principle  which  is 
too  clear  to  want  a  C4se  to  support  it,  namely, 
that  where  a  power  is  giv(>n  to  anybody  by  an  Act 
of  Parliament,  no  regulations  which  are  made  by 
any  persons  having  to  give  effect  to  that  power 
ain  abrogate,  or  take  a^ay  anything  from,  the 
right  given  by  the  statute.    In  this  case,  as  in 
many  others,  the  difficulty  is  not  at  all  in  ascer- 
taining the  principles ;  but  it  is  in  applying  them 
to  what  are  really  verv  indefinite  and  ambiguous 
words,  such  as  we  fiud  in  sect.  43  with  regard  to 
the  power  to  make  new  rules.    I  have  come  to  the 
oont^usion.  and  I  do  not  entertain  much  doubt 
about  it,  that  the  rules  we  have  to  deal  with  in 
this  case  have  gone  beyond  what  the  magistrates 
sitting  iu  quarter  sessions  have  power  to  make.    I 
think  the  licensing  committee  were  quite  right  in 
saying  that  they  had  no  power  to  alter  these  rules 
bdcause  they  are  not  the  quarter  sessions.    What- 
ever rules  can  be  validly  made  by  the  quarter 
sessions  clearly  canu'^t  be  altered  by  the  licensing 
committee.    Ft»r  these  reasons  I  think  that  this 
mandamus  must  go. 

Kennedy,  J. — I  am  of  the  same  opinion.    The 
justices  in  this  case  who  had  to  deal  with  the 

?uestion  of  the  confirmation  of  this  licence  re- 
used to  hear  the  opposition.  It  was  not  at  all  a 
question  of  terms.  They  treated  themselves,  as 
we  see  from  their  affidavit,  as  bound  in  every 
sense  strictly  by  certain  rules,  with  which  un- 
doubtedly the  party  now  applying  to  us  had  not 
complied.  They  state  so  explicitly  in  one  of  the 
paragraphs  of  tbeir  affidavit.  Now,  what  was  the 
position  of  the  objector  P  The  objector  had  satis- 
fied the  only  express  requirement  of  sect.  43  of 
the  Licensing  Act  1872.  He  had  appeared  before 
the  licensing  justices ;  he  had  opposed  the  ^nmt, 
and  he  was  therefore  under  the  express  provisions 
o£  that  section  a  person  who  had  entitled  himself 
to  appear  and  oppose  the  confirmation  of  the 
grant  oy  the  confirming  authority.  What  he  had 
not  done  was  to  give  certain  notices  as  provided 


by  the  rules  made  by  the  proper  auihoritr  to 
make  such  rules  under  that  section,  rules  which 
required  him,  in  order  that  he  might  be  heard  at 
all  on  the  question  of  confirmation,  within  seven 
days  after  the  grant  of  the  provisional  licence,  to 
give  notice  to  the  ^pl  cant  and  the  clerk  of  the 
peace,  by  registered  letter,  of   his  intention  to 
oppose   the    confirmatioa    of    snob    provisional 
licence.    He  had  not  s^  nt  any  notice  within  seven 
days  after  the  grants  of  the  provisional  licence, 
but  he  had  sent  the  notice  within  ten  days  before 
the  sitting  of  the  Bei«sion  for  confirmation.    He 
had  not  sent  the  notice  within  the  seven  days 
after  the  grant  because,  ace  >rding  to  his  affidavit, 
he  was  unaware  of  this  regulation,  and  was  not 
told  in  terms  of  the  neces^i^  of  such  an  appli- 
catioa  within  that  time.     He  did  snbeequently, 
by  registered  letter,  send  a  notice,  but  the  magis- 
trates said,  '*  We  cannot  hear  you  at  aU ;  the  ca»e 
has  been  entered  in  the  unopposed  list  in  accord- 
anoe  with  the  usual  practice ;  *'  and  he  was  abso- 
lutely refused  a  hearing.     tTnder  these  circum- 
stances the  question  arises,  are  these  rules  good, 
as  being  properly  made  under  the  last  words  in 
sect.  43  ?    Are  the  rules  within  the  meaning  of 
that  section  properly  made  "  as  to  the  proceed- 
ings to  be  adopted  for  confirmation  of  new  licencesr 
and  the  costn  to  be  incurred  in  any  such  proceed- 
in  gii,  and  the  person  by  whom  such  costs  are  to 
be  paid  ?  "    I  do  not  think  that  any  of  the  cases 
cited  really  assist  us  in  this  inquiry,  and  therefore 
I  do  not  mention  them,  as  we  muse  treat  the 
master  upon  ihe  &;ener«il  question  of  the  validity 
of  these  rules.     It  is  our  province  to  deal  with 
rules  th  ^t  appear  to  be  ultra  vires,  that  is,  beyond 
the  power  granted  by  the  statutory  enactment 
which  deals  with  the  making  of  the  rules.    It 
seems  to  me    that  to    make  an    absolute   rale 
barring  a  person — who  by  the  earlier  part  of  the 
section  is  entitled  to  be  heard — ^from  beini^  heard, 
unless  he  couforms  exactly  to  a  number  of  re- 
quirements is  ultra  vires.    Ijeaving  out  rule  31  as 
to  rec  >gnisance8, 1  think  another  question  might 
have  arisen  if  the  rules  had  said  with  regard  to 
the  provisions  of  rules  30  and  34,  that  m  sub- 
stance, unless  within  seven  days  after  the  hearing 
before  the  licensing  justices  in  the  first  instance, 
the  notices  prescribed  by  rule  30  were  given,  the 
case  would    be  entered  in  the    unopposed  lifit. 
subject  to  an  application  to  transfer  it  from  that 
list  upon  good  cause  shown,  upon  such  terms  as 
to  costs  or  adjournment  as  the  justices  miffht 
thiuk  fit.    I  think  they  might  have  dealt  possibly 
with  costs  in  the  first  instance,  and  have  said, 
'*  If  notice  is  not  given  within  a  certain  time,  then, 
unless  i*ause  is  shown  to  the  contrary,   any  ex- 
penses of  transfer  from  th>it  list  shall  be  borne 
by  the  person  who  is  seeking?  to  oppose  without 
having  given  that  notice."    That,  however,  is  not 
this  c^se.    Here  the  justioes  have  added  an  abso- 
lute bar  in  the  form  of  a  requirement  that  unless 
you   conform   with  certain  stringent  rules  you 
shall  not  be  heard  at  a'l,  which  is  doing  more 
than  they  were  entitled  to  do  under  the  power 
they  had  to  make  rules  as  to  the  proceedings  to 
be  adopted.    I  ought  to  point  this  out  that  the 
rules  not  only  require  the  objector  to  give  notice 
within  seven  days,  but  the  notice  is  to  contain 
the  name  and  address  of  the  person  giving  the 
notice;  so  that  if  the  address  had  be^  left  oat 
by  mistake,  although  the  person  opposing  brought 
himself  within  the  statute  accoramg  to  the  hst 
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half  of  sect.  43,  yet  the  oonfirming  oommittee 
would  haye  been  oound,  according  to  the  view  of 
these  jnstioeB,  to  refuse  to  hear  him.  I  say 
nothing  as  to  role  81;  my  brother  has  already 
•aid  i&t  in  his  opinion  it  is  vUra  vtrM,  and  I 
shoold  have  thought  so  too.  It  is  reaUpr  making 
an  arbitrary  qnemon  of  means  a  condition  pre- 
cedent to  uie  right  of  nerforming  a  duty  which 
may  be  possibly  undertaken  entirmj^  for  private 
interests,  but  whioh  also  has  a  pnbho  side  and  a 
pnblio  interest.  It  is,  in  eflEect,  stopoing  by  a 
•onaiderable  money  bar  persons  who  nave  done 
their  beet  to  oppose,  from  continuing  their  opposi- 
tion, which  opposition  may  possiUy  be  in  the 
public  interest.  As  to  rule  SC  I  sm  not  sure  the 
first  part  might  not  be  within  sect.  43,  because 
the  words  in  that  section  gpranting  the  power  in 
confirmation  prooeedings  to  go  before  the  justioes, 
are  that  he  maj  "appear  and  oppose,"  and  it 
may  be  the  justices  would  have  a  n^ht  to  reauire 
the  personal  attendance  of  the  objector.  It  is 
not  necessary  to  pronounce  an  opinion  upon  that^ 
but  they  have  put  in  this :  '*  Each  applicant  must, 
unless  he  shall  show  lawful  excuse  for  his  absence, 
attend  the  meeting  of  the  committee  in  person  " 
— ^that  is,  that  it  will  not  be  sufficient  for  him  to 
appear  by  solicitor  or  counsel — "  and  any  person 
who  has  appeared  before  the  licensing  justioes 
aad  oppoeMTTgrant  of  aBewlioenoTbr  oerlifi. 
cate,  and  who  has  complied  with  these  regulations, 
and  no  other  person,  may  appear  bmore  the 
eounty  licensing  committee  and  may  oppose  the 
confirmation  oi  such  grant.'*  It  seems  to  me 
that  it  might  have  been  a  different  case  had  there 
been  imposed  the  burden  of  costs,  or,  possibly, 
even  the  requirement  to  show  some  cause  why  a 
case  should  not  be  taken  out  of  the  unopposed 
list  and  put  into  the  opposed  list.  That  might 
be  a  different  condition.  Here  they  have  imposed 
an  absolute  bar  beyond  that  contemplated  by  the 
statate  in  giving  this  wise  and  right  power,  that 
as  to  reguuiting  their  prooeedings  the  justioes 
mi^bt  make  m£s  and  mi^ht  deal  fairly  with  the 
incidence  of  the  costs.  It  is  obviously  convenient 
that  notice  should  be  given :  and  I  think  they 
might  make  a  rule  that  such  notice  should  be 
given,  and  that  without  such  notice  the  case 
would  be  put  in  a  certain  list,  and  that  if  this 
were  not  substantially  complied  with,  they  would 
east  the  burden  of  the  expense  and  possible 
adjournment  upon  the  person  who  might  be  in 
d^ault.  If  the  person  objected  to  reallv  is  put 
in  a  difficulty  by  insufficient  notice,  then  the 
justices  have  power  to  protect  their  own  proce- 
dure, and  to  keep  it  in  an  orderly  and  just  form 
with  regard  to  the  x>er8on  whose  licence  is  opposed, 
by  deaUiig  with  the  costs  and  such  an  acjoum- 
ment  as  may  be  necessary ;  but  absolutely  to 
refuse  a  person  a  hearing,  even  to  show  cause 
why,  for  instance,  by  a  slip  the  address  was  not 
in  the  notice,  or  why  bv  a  day  he  was  too  late, 
would  be  adding  something  to  the  statute  in  a 
case  in  which  the  statute  meant  only  to  lay  down 
one  absolute  condition  of  the  right  to  be  heard. 

Bide  ah9olute  for  a  mandamus. 

Solicitor  for  the  objector,  Percy  Qates, 
Solicitor  for  the  respondent,  jP.  A,  Ruddll, 
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(Before  Wills  and  Kbnnsdt,  JJ.) 

Skith  v.  Shank  aitd  others  (Justices),  (a) 

Lieetuing  —  Bserhouse  —  Trantfor  opposed  — 
Benewal  opposed  on  same  grounds — Ko  estoppel 
^Wine  and  Beerhouse  Act  1869  (32  &  33  fict. 
e.  27),  M.  8, 19. 

The  appellant  allied  to  transfer  sessions  for  ike 
transfer  to  htm  of  the  licence  of  a  certain  beer- 
hotue.  The  police  opposed  the  transfer  on  one 
of  the  grounds  set  out  tn  sect.  8  of  the  Wine  and 
Beerhouse  Act  1867,  namely,  that  the  hotue  was 
of  a  disorderly  character,  and  they  produced  in 
proof  the  certificate  of  a  conmction  of  the 
previous  tenant  for  permitting  betting  on  the 
premises.  Hie  transfer  was  granted.  At 
brewster  sessions  the  same  applicant  applied 
for  a  renewal,  and  the  police  opposed  the 
renewal  on  the  same  ground.  The  renewal  was 
refused. 

Held,  that  the  justices  at  brewsters  sessions  were 
not  estopped  from  refusing  the  renewal  because 
the  ground  on  which  it  was  opposed  was  the 
same  as  that  on  which  the  transfer  had  been 
opposed  at  transfer  sessions.    Appeal  dismissed, 

Ths  appellant  was  on  the  29th  July  1897  an 
applicant  at  the  sessions,  holden  at  the  CAty 
Police-court  in  the  city  of  Manchester,  for  the 

enrpose  among  other  things  of  transferrins 
oenoes  and  certificates  to  persons  to  sell 
intoxicating  liquors  by  retail  under  the  Intoxioat- 
ing  Liquors  Licensing  Acts,  for  the  transfer  to 
him  of  the  li3ence  then  in  existence,  and  held 
by  a  person  named  Elian  Core,  of  Teignmouth 
inn,  Teiffnmouth-street,  Collyhurst,  Manchester. 

The  Teignmouth  inn  had  been  continuously 
licensed  for  the  sale  of  beer  by  retail  to  l»e 
consumed  on  or  off  the  premises  since  prior  to 
1869. 

The  licence  or  the  transfer  of  the  Uoence  could 
only  in  law  be  refased  upon  one  of  the  four 
grounds  mentioned  in  sect.  8  of  32  &  33  Yict.  c. 

At  the  sessions  held  as  above  stated,  the 
application  of  the  appellant  was  opposed  by  the 

Solice  on  the  ground  that  the  house  was  of  a 
isorderly  character,  no  objection  being  taken  on 
any  of  the  other  three  grounds  upon  which  the 
justioes  could  refuse  the  transfer  of  the  licence. 
The  police  were  professionally  represented,  and 
called  evidence  as  to  the  disorderly  character  of 
the  house  and  proved  the  conviction  against  the 
house,  namely,  for  permitting  the  same  to  be  used 
for  betting,  which  conviction  took  place  on  the 
24th  March  1897. 
The  justices,  after  consideration  of  the  facts 

S laced  before  them,  granted  the  transfer  of  the 
cence  of  the  Teignmouth  inn  to  the  appelant. 
On  the  10th  Sept.  1897,  at  the  adjourned 
annual  brewster  sessions,  held  at  the  City 
Police-court,  and  before  certain  justices  for  the 
city,  the  appellant  applied  for  a  renewal  of  the 
licence  of  the  Teignmouth  inn  to  him. 

The  licence  was  opposed  bv  the  police,  who 
were  professionally  represented  as  before,  and  the 
only  objection  to  the  renewal  was  on  the  ground 
that  the  house  was  of  a  disorderly  character,  and 
was  used  for  the  purpose  of  betting  upon  the 
same  facts  substantially  as  were  proved  before 

(a)  B«portad  by  J.  A.  Stbahah,  Baq.,  Banirter-ftl-Law. 
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the  transfer  sessions,  but  with  additional 
evidence.  No  evidence  was  g^ven  of  any  act  done 
bj  the  appellant  since  the  date  he  obtained  the 
transfer  or  on  any  other  matter. 

The  application  for  a  renewal  was  refused  by 
the  justices  upon  the  ground  that  the  house  was 
of  a  disorderly  character. 

The  above  facts  were  admitted  on  the  hearing 
of  the  appeal  by  the  witnesses  for  the  respon- 
dents. 

It  was  contended  on  behalf  of  the  appeUant 
that  the  same  matter  having  been  thrastied  out 
and  determined  once,  the  justices  had  no  right  to 
re-open  the  same  a  second  time  to  vex  the 
appellant  twice  for  one  and  the  same  cause,  and 
the  matter  was  ret  judicata. 

It  was  oontendea  on  behalf  of  the  respondents 
that  the  justices  at  the  annual  licensing  sessions 
had  jurisdiction  to  hear  and  determine  the 
objection  to  the  renewal  of  the  licence  on  its 
merits,  and  were  not  precluded  or  prevented  from 
so  doing  by  the  transfer  of  the  licence. 

Upon  these  contentions  the  Court  of  Quarter 
Sessions  heard  the  evidence  and  found  as  a  fact 
that  the  houRe  was  of  a  disorderly  character  and 
affirmed  the  decision  of  the  justices. 

The  question  for  the  opinion  of  the  court  is : 
(1)  Whether  the  matter  was  res  judicata  or  (2) 
Whether  the  justices  sitting  at  the  annual 
licensing  sessions  had  power  to  re-open  the  same 
facte. 

Wine  and  Beerhouse  Act  1869  (32  A  83  Yict.  o. 

27). 

Saot.  19.  Wbeie  on  ths  lit  Blay  1869  a  Uoenoe  under 
any  of  the  nid  reoitod  Aots  is  in  f oros  with  respeot  to 
any  honse  or  shop  for  the  tale  of  beer,  older,  or  wine  to 
be  oonsnmed  on  the  preniBes,  it  shall  not  be  lawful  for 
the  jnstioes  to  refuse  an  application  for  a  oertifioate  for 
the  sale  of  beer,  older,  or  wine  to  be  oonsnmed  on  the 
premiMe  in  respeot  of  suoh  house  or  shop,  ezoept  upon 
one  or  more  of  the  grounds  upon  which  an  appUoation 
for  a  oertifioate  under  this  Aot  in  respect  of  a  licence 
for  the  sale  of  beer,  dder,  or  wine,  not  to  be  consumed 
on  the  premises,  may  be  refused  in  accordance  with  this 
Act. 

Sect.  8.  ...  No  application  for  a  certificate 
under  this  Act  in  respect  of  a  licence  to  sell  by  retell, 
beer,  cider,  or  wine,  not  to  be  consumed  on  the  premiseB 
shall  be  refused,  except  upon  one  or  more  of  the  foUoir- 
ing  grounds,  tIz.  (1)  That  the  applicant  has  failed  to 
produce  satisfactory  eyidence  of  good  chsracter;  (2) 
That  the  houee  or  shop  in  respect  of  which  a  licence 
is  sought,  or  any  adjacent  house  or  shop  owned  or 
occupied  by  the  person  applying  for  a  licence,  is  of  a 
disorderly  character  or  frequented  by  tbieres,  prosti- 
tutes, or  persons  of  bad  character ;  (3)  That  the 
applicant  having  previously  held  a  licence  for  the  sale 
of  wine,  spirits,  beer,  or  cider,  the  same  has  been 
forfeited  for  his  misconduct,  or  that  he  has  through 
miscondoct  been  at  any  time  preyiously  adjudged 
disqualified  from  re<viviDg  any  such  licence,  or  from 
selling  any  of  the  said  articles  ;  (4)  That  the  applicant, 
or  the  house  in  respect  of  which  he  applies,  is  not  duly 
qualified  as  by  law  is  required. 

C.  A.  Bussell  Q.O.  {E.  W.  Jordan  with  him)  for 
the  appellant. — When  the  application  for  renewal 
cam«^  before  the  brewster  sessions,  the  character 
of  the  house  was  res  judicata.  The  justices  had 
at  tbe  application  for  the  transfer  heard  the 
eYiden<*e  upon  it,  and  had  decided  that  the  house 
was  not  a  disorderly  house.  That  question  could 
not  be  subsequently  re-opened.  No  doubt,  if  it 
had   not  been  adjudicated  upon,  the   fact  that 


betting  had  taken  place  in  the  house  before  tbe 
transfer  might  have  been  taken  into  consideratioa 
by  the  justices  in  considering  whether  they 
should  or  should  not  grant  the  renewal : 

Reg.  y.  Jwtice$  of  Mi^kin  Higher^  67  L.  T.  Bep. 
680 ;  (1898)  1  Q.  B.  275. 

I  do  not  contend  that  the  justices  could  not 
oonsider  the  matter  merely  because  it  took  place 
before  the  transfer.  My  point  is  that  they  could 
not  consider  it  because  it  wa^  decided  at  the 
transfer.  Any  other  yiew  will  leaye  every  Ques- 
tion open  to  be  reconsidered  after  it  has  been 
decided,  and  so  give  rise  to  much  uncertainty  and 
insecurity. 

DancktoertM  for  the  respondents. — ^The  decision 
of  the  transfer  sessions  was  in  no  sense  an 
adjudication  upon  this  matter.  It  is  true  that  a 
transfer  sessions  cannot  refuse  a  transfer  except 
on  one  or  more  of  the  erounds  on  which  the 
brewster  session  can  renise  a  renewal — that  is, 
the  four  gpx>und8  set  out  in  sect  8. 

8imond$  ▼.  Blackheath  JuHioea,  17  Q.  B.  Div.  765. 

But  it  does  not  follow  from  this  thst  if  one  of 
theee  gpx>unds  be  proved  the  justices  are  bound  to 
refuse  dther  to  transfer  or  to  renew.  The  Act 
says  they  may  not  refuse  to  renew  ezoept  one  or 
more  of  the  groonds  are  proved ;  it  do^s  not  say 
that  one  or  more  of  the  grounds  beinfif  provea 
the^  are  to  refuse  to  renew.  That  is  left  in 
their  absolute  discretion.  Here  one  of  the 
grounds  being  proved  the  transfer  justices 
allowed  the  transier ;  on  the  application  for  a 
renewal  coming  forward  the  justices  on  that 
same  ground  exerdsed  their  discretion  in  au 
opposite  way.  They  were  perfectly  entitled  to  do 
so.  An  application  for  a  licence  is  not  a 
prooeeding  inter  parte^^  and  so  the  doctrine  of 
estoppel  does  not  ap^ly.  In  the  words  of  Lord 
Hersohell :  "  The  queeuon  is  not  one  inter  partes  at 
aU.  The  justices  have  an  absolute  discretion  to 
determine  m  the  interest  of  the  public,  whether  a 
licence  ought  to  be  granted,  and  every  member  of 
the  public  may  object  to  the  grant  on  public 
grounds,  apart  from  any  individual  right  or 
interest  of  his  own.  The  applicant  seeks  a 
pririlege.  A  member  of  the  public  who  objects 
merely  informs  the  mind  of  the  court  to  enable  it 
rightly  to  exercise  its  discretion  whether  to  grant 
tluit  privilege  or  not.  A  decision  that  a  licence 
should  not  be  granted  is  a  decision  that  it  would 
not  be  for  the  public  benefit  to  ffrant  it  It  is 
not  a  decision  that  the  objector  iias  aright  to 
have  it  refused.  It  is  not,  properly  speaking,  a 
determination  in  his  favour.  .  .  .  There  is,  in 
truth,  no  lis,  no  controversy  inter  partei,  and  no 
decision  in  favour  of  one  of  them  against  the 
other  " : 

Bovlter  v.  The  Juetiees  of  Kent,  77  L.  T.  Bep.  288, 
at  p.  292 ;  (1897)  A.  C.  556,  at  p.  568. 

[He  was  stopped  by  the  Court] 

Wills,  J. — ^I  think  that  our  judgment  must 
be  for  the  respondents. — From  the  moment  the 

Siestion  between  tbe  parties  was  stated  I  had  tbe 
earest  possible  view  on  the  matter.  The 
decision  of  the  justices  when  the  transfer  was 
applied  for  was  in  no  sense  a  judgmf»nt  of  a  court 
on  which  an  estoppel  could  be  founded.  To  hold 
otherwise  would  be  enormously  to  extend  the 
doctrine  of  estoppel.  The  Act  says  that  the 
justices  shall  not  refuse  to  renew,  and  therefore 
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to  transfer,  on  any  groands  Bare  those  set  out  in 
sect.  8.  It  does  not  say  tbat  if  one  or  more  of 
tbone  eronnds  are  proved  they  mnst  refuse ;  that 
would  be  to  take  away  the  whole  discretion  of  the 
justices.  I  can  entertain  no  doubt  that  in  the 
present  case  the  justices  were  acting  wholly 
within  their  rights. 

Kennedy,  J. — I  entirely  concur. 

Judgment  for  the  Treepondents, 

Solicitors  for  the  appellant.  Crowd ert  and 
Vizard,  for  Hoektn,  Baby,  and  Beektouj  Man- 
chester. 

Solicitors  for  the  respondents,  B.  B.  Wheatley, 
Son,  and  Daniel,  for  Cobbett,  Wheeler,  and 
Cobbett,  Manchester. 


Wednesday,  May  25, 1898. 
(Before  Wills  and  Ohannell,  JJ.) 
Reg.  v.  The  Jitbtices  of  Staffobdshibe  and 

LONGHUBST.  (a) 

Liceneing  Acts — Benewal  of  licence — Befueal  of 
renevDol  by  licensing  jueticee — AppeaU^Liceneing 
jueiices  appearing  on  appeal — t^ower  of  quarter 
eeseiane  to  order  licensing  justices  to  pay  success* 
ful  appellants  costs — Indemnity  orders-Costs 
of  certiorari  and  mandamus — Alehouse  Act  1828 
('9  Geo.  4,  C.6]),  a«.  27,  29. 

The  Court  of  Quarter  Sessions,  on  an  appeal 
from  the  refusal  of  licensing  justices  to  renew  a 
licence,  have  no  power  under  sect.  27  of  the  Ale- 
house  Act,  1828,  or  otherwise,  to  order  the 
licensing  justices  who  appear  before  them  and 
oppose  the  renewal,  to  fay  the  appellants  costs 
wten  the  appeal  is  allowed,  as  %n  such  a  case 
the  licensing  justices  are  not  "  litigant  parties  ** 
to  the  appeal  against  whom  an  order  for  costs 
can  be  made. 

Where  the  quarter  sessions  have  ordered  the  licen- 
sing justices  to  pay  the  costs  of  the  afpeal,  and 
have  refused  an  application  for  an  indemnity 
order  under  sect.  29  of  the  Act,  and  the  licensing 
justices  have  obtained  writs  of  certiorari  to  qu*ish 
the  order  and  mandamus  to  hear  the  application 
for  an  indemnity  order,  the  licensing  justices 
are  entitled  to  have  the  costs  of  the  certiorari 
and  mandamus  included  in  the  indemnity 
order. 

Rule  for  a  certiorari. 

The  rule  caUed  on  the  justices  of  the  peace  for 
the  county  of  Stafford  and  Thomas  Longburst  to 
■how  cause  why  a  writ  of  certiorari  should  not 
issue  directed  to  the  justices  to  remove  into  the 
High  Court  an  order  made  by  the  justices  upon 
the  hearing  of  an  appeal  to  the  Staffordshire 

Snarter  Sessions,  wherein  Thomas  Longburst  was 
e  appellant,  and  tfae  licensing  justices  of  the 
boroueh  of  West  Bromwioh  were  the  respondents, 
whereby  the  appeal  was  allowed  and  the  licensing 
justices  of  West  Bromwich  were  ordered  to  pay 
the  costs  of  the  appeal ;  and  why  the  order,  so  far 
as  it  related  to  the  costs  of  the  appcMal,  should  not 
be  <|uashed  on  the  ground  that  the  licensing 
justices  were  not  parties  to  the  appeal,  and  that 
the  Court  of  Quarter  Sessions  had  no  jurisdiction 
to  order  them  to  pay  costs. 

The  rule  was  obtained  at  the  instance  of  the 
licensing  justices  of  West  Bromwich,  who  also 

(fl)  Baportad  by  W.  W.  Okr,  Eaq.,  B«rriBter-»»-Lftw. 


obtained  a  rule  for  a  mandamus  to  the  same 
justices  commanding  them  to  proceed  to  hear  and 
determine  pursuant  to  the  statutes  in  that  behalf 
the  matter  of  an  application  by  the  licensing 
justices,  the  respondents  in  the  appeal,  for  an 
order  adjudging  that  the  Treasurer  of  the  boroui^h 
of  West  Bromwich  do  pay  to  the  licensing 
justices  such  sum  as  shall  be  sufficient  to  in- 
demnify such  licensing  justices  from  all  coste 
and  charges  to  which  they  may  have  been  put  in 
consequence  of  their  having  had  served  upon  them 
notice  of  the  appeal. 

The  facts  as  set  out  in  the  affidavits  were  as 
follows : 

A  licensing  committee  of  the  justices  of  the 
county  borough  of  West  Bromwich  was  appointed 
for  the  year  1897.  Complaints  h-d  been  made 
that  in  several  instances  the  construction  of 
licensed  premises  in  the  borough  afforded  f  aciliti«'S 
for  illicit  drinking,  snd  that  proper  police  super- 
vision was  much  obstructed  thereby,  in  conse- 
quence of  which  the  committee  determined  to 
inspect  personally  all  the  licensed  premises  in  the 
boroutfh,  and  as  a  result  alterations  and  improve- 
ments in  many  instances  were  found  to  be  requi- 
site, and  the  suggestionn  made  by  the  committee 
were  in  most  cases  complied  with.  In  the  course 
of  the  inspection  tbe  committee  came  upon  a 
beerhouse  called  the  *'  Duke  of  Wellington, ''  kept 
by  Thomas  lionghurst,  the  licence  for  which  had 
been  granted  by  the  excise  and  was  in  existence 
prior  to  1869.  This  house  was  found  to  be  in  a 
very  dilapidated  condition  and  apparently  of 
liitle  annual  value,  and  warning  was  given  at  the 
house  that  it  must  be  put  in  repair  before  the 
general  licensiDg  meeting. 

At  the  general  annual  licensing  meeting  on  tfae 
26th  Aug.  1897.  the  "Duke  of  Welington"  re- 
mained  in  the  same  unsatisfactory  condition,  and 
the  licensing  justices  decided  to  postpone  the  re- 
newid  until  the  adjourned  licensing  meeting  on  tbe 
23rd  Sept,  and  they  directed  tbn  police  superin- 
tendent to  give  Longburst  notice  that  objection 
was  taken  to  the  renewal  of  his  licence,  and  tbat 
he  must  attend  personall?  on  that  day.  Prior  to 
the  2drd  Sept.,  Longharst  stated  that  fa**  was 
tenant  from  year  to  year,  and  that  he  could  not 
get  his  landlady  to  lay  out  any  money  upon  the 
premises*. 

At  the  adjourned  meeting  on  the  23rd  Sept., 
Longburst  appeared  and  gave  evidence  on  oath, 
admitting  that  the  house  and  premises  were  in 
"  a  very  bad  state,"  and  when  asked  if  he  would 
give  any  promise  that  the  suggestions  of  tbe 
committee  would  be  complied  with  he  stated  that 
he  was  not  in  a  position  to  do  so.  Theieupon  a 
civil  engineer  was  called  and  deposed  as  to  the 
very  dilapidated  condition  of  the  nouse,  nnd  that 
as  a  private  tenement  apart  from  the  licence  it 
would  not  let  for  more  than  ISl.  a  year.  This 
evidence  not  being  contradicted  or  displaced,  the 
licensing  justices  felt  and  were  advised  that  the 
only  CTidence  bdfore  them  being  that  the  bouse  was 
of  less  annual  vidue  than  15Z.  a  year,  they  had  no 
alternative  but  to  refuse  the  renewal  of  the 
licence,  and  they  accordingly  refused  the  licence, 
and  in  answer  to  a  question  upon  which  of  the 
four  grounds  stated  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869  (32  &  33  Yict  c.  27),  the 
decision  was  arrived  at,  the  chairman  gave  the 
fourth,  "That  the  applicant  or  the  house  in 
respect  of  which  he  applies,  is  not  duly  qualified 
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as  by  law  is  required,"  meaning  that  be  was 
not  ooonpying  premises  of  the  ralae  of  15Z.  a 
year. 

Notice  of  appeal  was  giren  by  Lonshnrst,  and 
the  appeal  came  on  for  heaiinff  at  tae  Stafford 
Quarter  Sessions  on  the  16th  Nor,  1897.  The 
licensing  justices  were  the  only  respondents,  as 
the  superintendent  of  police  bad  given  notice 
that  he  would  not  appear  to  contest  such 
appeal. 

Gounsel  for  the  licensing  justices  stated  that 
they  did  not  api>ear  as  litig^ts,  but  only  for  the 
purpose  of  iniorming  the  Court  what  the  facts 
were  that  led  to  the  refusal  of  the  renewal,  and 
of  producing  the  same  evidence  only  as  to  the 
annual  value  of  the  premises  that  had  been  laid 
before  them,  without  in  any  way  extending  or 
supporting  it. 

Two  objections  raised  on  behalf  of  the  appel* 
lant  were  overruled,  and  the  court  proceedea  to 
hear  the  appeal  on  its  merits,  the  real  (question 
being  as  to  tne  annual  value  of  the  premises. 

The  respondents  called  onl^  one  witness,  the 
witness  who  had  given  evidence  before  the 
licensing  meeting  as  to  the  state  of  the  premises 
and  their  annual  value,  and  he  gave  the  same 
evidence  as  before. 

Tfaye  appellant  called  three  witnesses  who 
estioiated  the  value  to  be  from  17L  to  181. 10«.  a 
year. 

The  licensing  justices  did  not  by  their  counsel 
cross-examine  the  appellant's  witnesses  or  reply 
on  the  evidence.' 

The  court  granted  a  renewal  licence  and 
allowed  the  appeal  with  costs  against  the  respon- 
dents— ^the  kcensing  justices — whereupon  uieir 
counsel  applied  to  the  court  for  an  indemnity 
order  unaer  sect.  29  of  the  Alehouse  Act  1828 
(9  Geo.  4,  c.  61),  which  was  refused  by  the 
court. 

The  appellant's  costs  were  taxed  at  53Z.  10«.  6<2., 
which  tne  licensing  justices  were  ordered  by  the 
court  to  pay. 

In  an  affidavit  made  by  the  chairman  of  the 
Quarter  Sessions  and  fileid  on  their  behalf,  the 
chairman  stated  that  it  was  true  that  on  the 
opening  of  the  case  for  the  respondent  justices 
their  counsel  stated  that  he  did  not  appear  for 
them  as  litigant  parties,  but  to  inform  the  court 
as  to  the  facts,  and  what  had  taken  place  before 
the  justices  at  the  licensing  sessions ;  that  such 
counsel  opened  the  case  fully  and  called  the 
clerk  to  the  borough  justices  as  a  witness,  upon 
whose  evidence  three  technical  objections  were 
raised,  argued,  and  overruled,  and  that  then 
counsel  for  the  rospondent  justices  called  their 
witness  as  to  the  value  of  the  premises,  but  that 
he  did  not  cross-examine  any  of  the  appellant's 
witnesses  or  address  the  court  or  reply  upon  the 
case ;  that  the  court  were  unanimously  of  opinion 
that  the  licensing  justices  had  refused  the  re- 
newal on  insufficient  grounds,  and  that  they  were 
also  unanimously  of  opinion  that  the  licensing 
justices  had  made  themselves  "  parties "  on  the 
hearing  of  the  appeal,  and  that  they  should  be 
ordered  to  pay  the  costs,  and  that  tiie  court,  in 
the  exercise  of  their  discretion,  unanimously 
declined  to  make  an  order  upon  the  borough 
treasurer  to  pay  to  the  justices  a  sum  sufficient  to 
indemnify  them  from  the  costs. 

The  above  rules  for  certiorari  and  maTidamus 
were  then  obtamed. 


DiHwmal  for  the  appellaat  Ixmghurst  showed 
cause. — ^The  rule  was  obtained  with  regard  to  that 
part  of  the  order  which  gave  costs  against  the 
respondent  justices.     Thne  is  also  a  rule  for  a 
mandamtu  to  the  justices  to  hear  and  determine 
the  application  for  an  indemnity  order   under 
sect.  Id  of  9   Geo.  4,  c.    61.      The    two    sec« 
tions  of  importance  in  this  case  are  sects.  27 
and  29  of  9  Geo.  4,  c.  61  (the  Alehouse  Act 
1828).     Sect  27  provides  that :  "  The  court  "— 
tiiat  is  the  court  of  quarter  sessions — ^'*  at  such 
session  shall  hear  and  determine  the  matter  of 
such  appeal,  and  shall  make  such  order  therein 
with  or  without  costs,  as  to  the  said  court  shall 
seem  meet ;  and  in  case  the  act  appealed  against 
shall  be  the  refusal  to  grant  or  to  transfer  any 
licence,  it  shall  be  lawnd  for  the  said  court  to 
grant  or  transfer  such  licence  in  the  same  manner 
as  if  such  licence  had  been  granted  at  the  general 
annual  licensing  meeting,  or  had  been  transferred 
at  a  special  session."     Then  sect.  29  fi^ves  power 
to  the  court  to  award  costs  to  the   justices  in 
certain  cases  where  an   appeal  is  dismissed  or 
abandoned,  and  it  goes  on  to  enact  that :    ''In 
every  case  in  which  the  judgment  so  appealed 
against  shall  be  reversed,  it  shall  be  lawful  for 
such  court,  if  it  shall  think  fit,  to  adjudge  and 
order  that  the  treasurer  of  the  county  or  plaoe  in 
and  for  which  such  justice  whose  judgment  shall 
have  been  so  reversed,  shall  have  acted  on  the 
occasion  when  he  shall  have  given  snsh  judgment 
shall  pay  to  such  justice    .    .    .    sn<ui  sum  as 
shall  in  the  opinion  of  such  court  be  snffiment  to 
indemnify    such    justice    from    all    costs    and 
charges  whatsoever  to  which  such  justice  may 
have  been  so   put."      The    whole   question  is 
whether  or  not  in  p<Hnt  of  fact  the    licensing 
justices  of    West  Bromwich    made  themselves 
parties  to  the  appeal,  according  to  what  was  said 
oy  Smith,  L.  J.  in  Beg.  v.  The  JueUeee  of  London 
(72  L.  T.  Bep.  211 ;  (1895)  1 Q.  B.  616),  where  tiie 
question  was  fully  discussed  as   to  leepandcsat 
justices  making  themselves  parties  to  an  appeal 
so  as  to  render    themselves   liable    for   costs. 
Smith,  L.J.  in  that  oaseh-(1895)  1  Q.  B.  at  p. 
634),  says  :    "  The  licensing  justices  cannot  be 
made  respondents    and  paraes    to    the    appeal 
against  their  wilL    All  that  the  appellant  has  to 
do  as  regards  them  is  to  give  them  notice  of  his 
intention  to  appeal.    Upon  this  notice  being  given 
the  licensing  justices  have  three  courses  open  to 
them.     They  need  not  go  to  quarter  sessions  at 
all.    They  may  go  there  in  their  character  of 
justices,  as  distinguished  from  that  of  litigant 
parties,  to  the  appeal.     They  may  also  go  there 
as  respondente,  tluit  is,  litigant  parties,  to  the 
appeal,  if  the  appellant  treate  them  as  such,  and 
they  accept  that  position.    .    .    .    If  they  become 
parties  to  the  appeal,  in  my  judgment,  the  pro- 
vision in  sect.  27  as  to  eoste  applies  to  them  as  to 
any  other  respondent ;  and  the  court  of  quarter 
sessions  may   determine   the   appeal   '*with  or 
without   costs,    as    to    the    court    shall   seem 
meet."      That  language   is  precisely  applicable 
here.    The  decision  in  that  ease  was  pointed  out 
to  the  court  and  the   court  of  quarter  sessions 
expressly  thought  and  held  that  the  respondent 
justices  had  made  themselves  litig^t  parties  to 
the  appeal.    That  being  so,  the  court  had  juris- 
diction  under  sect.  27  to  order  them  to  paj  the 
coste  when  the  appeal  was  allowed ;  and,  if  so, 
they  were  right  in  refusing  them  an  indenmity 
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order  under  sect.  29.  The  case  of  BauUer  y.  The 
JusUeea  of  Kent  (77  L.  T.  Rep.  288 ;  (1897)  A.  0. 
556}  does  not  in  any  way  override  or  deal  witii  the 
ease  of  Beg.  v.  The  Jtuiieee  of  London  {ubi  eup,) ; 
ifc  is  on  a  different  point  altogether.  Boulter*B 
case  («6t  eu/p.)  raevelj  says  that  the  Sammary 
JnrisdioUon  Acts  cannot  he  invoked  in  such  a  case 
as  this ;  hat  my  point  is  that  that  does  not  affect 
sect.  27,  the  woros  of  which  section  are  left  quite 
intact  hy  the  decision  in  the  House  of  Lords; 
and  under  sect.  27  the  court  had  power  to  make 
this  order  in  our  favour.  The  rules  ought  there- 
fore to  be  discharged. 

Horciee  Avory  for  the  respondent  justi^^s,  in 
support  of  the  rules. — The  first  question  is 
whether  the  justices  under  such  circumstances 
as  these  ever  are  before  the  Court  of  Quarter 
Sessions  as  litigant  parties.  To  answer  this 
question  it  is  necessary  to  look  at  both  these 
sections — sects.  27  and  2& — ^to  see  whether  justices 
are  before  the  Court  of  Quarter  Sessions  as 
litigant  parties.  Even  if  they  may  in  some  cases 
be  Biigant  parties,  thej  were  not  so  in  this  case, 
as  they  aoAtained  from  cross-examinine  the 
appellant's  witnesses,  and,  in  fact^  they  did  no 
more  than  thev  were  bound  to  do  in  order  to 
l)ring  the  facts  before  the  court.  In  Bordter^e  case 
{uhi  eup.),  in  order  to  decide  that  the  Summary 
Jurisdiction  Acts  had  no  application,  it  was 
necessary  to  consider  whether  the  procedure 
before  the  licensing  justices  was  in  the  nature  of 
a  suit  or  Zt8,  and  the  House  of  Lords  held  that 
there  was  nothing  in  the  character  of  a  suit  or 
lis  between  the  parties.  The  result  of  that 
decision  was  this:  The  Summary  Jurisdiction 
Acts  not  applyinflr»  the  only  person  on  whom 
notice  of  appeal  could  be  served  was  the 
licensing  justices.  It  could  not  be  served 
on  anyone  else.  Then  if  the  licensing  justices 
take  no  notice  of  the  appeal,  and  do  not 
appear  at  quarter  sessions,  the  appeal  would 
necessarily,  and  as  a  matter  of  course,  in  every 
case  succeed.  As  a  general  practice  at  quarter 
sessions  when  no  one  appears  against  the  app^Eil, 
then  the  appeal  is  allowed  on  the  principle  that 
the  appeal  is  a  re-hearing  of  the  case,  and  the 
case  has  to  be  begun  de  novo,  and  if  there  be  no 
respondent  present  to  produce  the  evidence  that 
was  given  in  the  court  oelow  and  to  put  his  case, 
then  the  appeal  succeeds  as  a  matter  of  course, 
as  there  would  be  no  evidence  at  all  against  the 
appellant  on  which  the  court  could  act.  What 
took  place  here  was  that  on  the  adjourned 
Jicensmg  day,  the  justices,  who  had  previously 
viewed  the  place,  considered  the  house  was  not 
worth  152.  a  year,  and  an  expert  witness  was 
called  who  gave  evidence  as  to  value.  This  was 
the  only  evidence  before  the  justices,  and  on  this 
evidence  they  refused  the  renewal.  According  to 
Boulter's  case  (ubi  sup.)  it  was  necessary  for  the 
justices  to  appear  on  the  appeal  before  the 
quarter  sessions,  otherwise  there  would  be  no 
person  there  to  inform  the  court  of  what 
had  taken  place,  and  the  appeal  would  be 
allowed,  and  the  proceeding  would  be  a 
farce.  It  is  said  that  the  words  in  sect.  27, 
^'  and  the  court  shall  make  such  order  therein, 
with  or  without  costs,  as  to  the  court  shall  seem 
meet,"  confers  upon  the  court  power  to  award 
costs  against  the  justices  in  this  case.  Sect.  27, 
as  it  was  framed  and  drawn,  applied  to  many 
other  things  besides  the  granting  or  refusing  of 


licences.  It  applied  to  any  acts  of  iustioes  "  done 
in  or  oonceminff  the  execution  of  this  Act " ;  and 
it  tJierefore  apjuied  to  convictions  for  the  various 
offences  under  the  Act,  with  regard  to  which  the 
summary  jurisdiction  Acts  would  apply,  and  in 
which  there  would  be  prosecutors  and  defendants^ 
So  that  the  provision  in  the  section  as  to  the 
costs  may  weU  apply  to  such  cases  where  there 
would,  as  a  matter  of  course,  be  parties  to  the 
suit,  and  where  costs  could  be  given  against  a 
respondent  whether  he  appeared  or  not :  Beg.  v. 
Purday  (11  L.  T.  Bep.  2m ;  5  B.  &  S.  909) ;  but 
it  does  not  follow  toat  it  applies  to  licensing 
matters  to  which — ^as  Boulter^s  case  decides — the 
Summary  Jurisdiction  Acts  do  not  apply,  and  in 
which  there  is  no  suit  and  there  are  no  parties  to  the 
suit.  Then,  by  sect.  29,  there  is  a  special  provi- 
sion that  the  court  is  required  to  make  an  order 
on  an  appellant— when  the  appeal  is  dismissed — 
to  pay  ful  the  costs  of  the  justices,  so  as  to 
indemnify  the  justices;  but  there  is  no  corre- 
sponding provision  as  against  the  justices.  Sect. 
29  contemplates  obviously  that  the  justices  will 
appear  at  quarter  sessions,  and  contemplates  that 
thev  are  to  be  indemnified  either  by  the  appellant 
if  the  appeal  fails,  or  by  the  borough  treasurer  if 
the  appeal  succeeds.  The  Queen*s  Bench  Divi- 
sion never  orders  justices  to  pay  costs  unless 
they  in  some  way  misconduct  themselves;  and 
the  court  of  quarter  sessions  ought  not  to 
claim  a  power  which  this  court  has  not.  The 
court  evidentiy  misunderstood  the  meaning  of 
appearing  as  a  party,  and,  if  this  court  come 
to  the  conclusion  that  the  justices  here  were  not 
litigant  parties,  then,  by  the  decision  recenthr 
given  in  lieg.  v.  The  Justices  of  London  (78  L.  T. 
Bep.  559),  tiie  court  of  quarter  sessions  had  no 
power  to  order  the  respondent  justices  to  pay 
costs.  Both  rules  should  therefore  be  niade 
absolute. 

Wills,  J. — ^I  am  of  opinion  that  this  rule  for 
a  certiorari  should  be  made  absolute.  The 
section  upon  which  the  whole  question  turns  is 
sect.  27  of  the  Act  of  1828  (9  Geo.  4,  c.  61), 
illustrated  to  a  certain  extent  by  sect.  29.  Before 
I  discuss  this  section,  I  should  like  to  point  out 
what  Mr.  Distumal's  contention  comes  to.  His 
contention  comes  to  this,  that  when  the  question 
is  before  the  licensing  committee  in  the  first 
instance,  as  to  whether  a  licence  shall  be  renewed, 
objectors — persons  interested  in  the  welfare  of 
the  locality — may  be  heard,  and  as  it  turns  out 
now,  by  the  decision  of  the  House  of  Lords  in 
Boulter*s  case  (ubi  bwd,),  may  be  heard,  and  may 
be  effectually  heard,  oy  their  counsel  and  their 
witnesses,  and  in  every  other  way,  without  the 
risk  of  being  subjected  to  costs;  and  his  con- 
tention is  that  when  there  is  an  appeal  by  a 
person  who  has  had  the  transfer  of  his  licence, 
or  the  renewal  of  his  licence,  refused,  unless  the 
justices  choose  to  come  forward  and  effectually 
fight  and  enter  into  the  contest  as  to  whether  the 
rSusal  was  right  or  not,  unless  they  choose  to  do 
that  at  the  risk  of  beinff  made  to  pay  costs,  the 
applicant  will  have  it  all  his  own  way  so  far 
as  evidence,  criticism,  cross-examination,  or 
comment  is  concerned.  That  seems  to  me  to  be 
really  an  improbable  conclusion,  and  one  which 
must  be  so  utterly  wrong  in  itself  that  one  ought 
to  attempt  seriously  to  see,  whether  sect.  27  must 
necessaruy  receive  such  a  construction.  The 
interest  of  the  public  in  having  an  effectual  in- 
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▼estigation  into  the  circamitances  which  justify, 
or  render  improper,  the  renewal  of  the   lioence 
is  just  as  great  on  tte  hearing  of  the  appeal  as  it 
is  on  the  hearing  of  the  original  application ;  and 
jet  if  Mr.  DisturDaVs  argument  is  to  prevail  it 
cannot  be  done,  because  people  will  not  come 
forward  who  would  come  forward  in  the  first 
instance,  if  they  are  to  do  so  at  the  risk  of  being 
made   to   pay  costs;    and  more  especially  the 
justices  will  not  do  it  because  it  is  a  great  dis- 
couragem*)nt  to  them  to  be  made  to  pay  costs  in 
these  matters,  and  I  think  that  cantot  but  tend 
to  do  mischief  to  the  administration  of  justice  so 
far    as    their    position   is  concerned,    and    to 
the    neighbourhood    as  well.    Can   it   be  sup- 
posed  that   they,  the   only  persons  on  whom 
notice  is  served,  and  the   only  p'-rsons,  there- 
fore, who  necessarily  know  that  the  appeal  is 
going  to  take  place — can  it  be  supposed  that 
they,  who  are  the  only  persons  who  have  any 
opportunity  of   appearing,   if   they  do  appear, 
must  be  made  to  pay  costs,  or  may  be  made  to 
pay  costs,  if  they  are  unsuccessful  P    I  need  not 
read  through  again  that  part  of  Lord  Hersohelt's 
judgment  in  Boulter's  cade  (1897)  A.  0.  at  p.  569) 
to  which  reference   has   been  made,  where   he 
enumerates  a  number  of   considei'ations  which 
have  led  him  to  the  conclusion  that  there  is  no 
litigation,  and  that  there  are  no  parties  and  that 
there  is  therefore  no  person  asamst  whom  costs 
can  be  ordered  in  the  proceedings  before  the 
licensing  committee.     Those  considerations,  one 
and  all,  s^m  to  me  to  apply  precisely  with  the 
same,  or  ^rhaps  even  witti  greater  force  to  the 
investigation  wnich  will  f •  'Uow  in  case  there  is  an 
appeal  oy  a  person  who  thinks  himself  aggrieved 
by  the  refusal  of  the  licence.    That  being  so,  it 
seemn  to  me  to  follow  that  still  in  the  second 
proceeding  there  is  no  i>erson  to  be  considered  to 
DC  a  party  to  the  litigation,  and  no  power  to  give 
co^td  either  to  the  justices  or  against  the  justices, 
ur  any  other  person  who  may  appear  on   that 
occasion.    I  do  not  htop  to  inquire  whether  any 
other  person  could  be  heard,  but  I  am  merelv 
supposing  that  some  other  person  were  heard. 
Now,  it  is  said  th^tt  that  cannot  be  the  case, 
because  there  is  a  power  given  to  the  justices 
gener/iUy   upon   appeal    to  make    "such   order 
therein,  with  or  without  coets,  as  to  the  said 
court  shall  seem  meet."     There  were  plenty  of 
materials  upon  which  those  words  could  operate 
as  the  Act  originally  stood,  because  there  were 
plenty  of  sections  which    created   offences,    in 
which  there  would  be  regular  parties — the  prose- 
cutors and  the  persons  prosecuted — and  in  which 
therefore  the  ordinary  principles  would    apply. 
Tbere  would  be  parties,  and  there  would  be  a 
party  aeainst  whom  the  order  could  be  mad^. 
The  fat^  difficulty  here,  as  it  seems  to  me,  in  the 
way  of  the  order  that  has  been  made  is,  according 
to  the  reasoning  of   Botdter*8  case  (ubi  9up.),  in 
the  House  of  Lords,   that   eaually   before  the 
quarter  sessions  as  before  the  licensing  tribunal 
below,   there  was  no  party  against  whom   the 
order  for  costs  could  be  made,  because  there  were 
no  parties  to  the  proceeding ;  because  in  fact,  as 
Lord  Herschell  said,  there  was  not  a  litigation. 
It  seems  to  me  that  that  is  what  the  matter  comes 
to,  and  that  the  case  of  Beg.  v.  The  Justices  of 
London  (72  L.  T.  Bep.  211)  to  which  reference 
has  been  made,  has  really  the  substratum  of  it 
cut  away  by  the  decision  in  the  House  of  Lords 


that  the  licensing  committee  was  not.  as  had  been 
supposed  in  that  judgment,  a  court  of  summair 
jurisdiction.    I  have  only  one  obeervation  to  add, 
which  I  owe  to  my  brother  Ohannell,  that  in 
sect.  29  there  is  express  power  and  an  express 
remedy  g^ven  in  a  case  in  which  justices  have  to 
award  costs  to  the  magistrates  if  thev  appear  and 
the  appeal  is  dismiss^    It  is  not  be<».u8e  they 
are  parties  to  the  appeal,  but  it  is  becanae  of  the 
express  words  of  sect.  29,  that  where  the  appeal  is 
dismissed  the  justices  shall  receive  any  co«t6  that 
they  are  put  to ;   and  then  follows  an  express 
provision  as  to  the  manner  in  which  it  shaU  be 
competent  to  raise  the  money.    Now  there  is  no 
provision  of  the  same  kind  made  in  the  case  of  an 
order  being  made,  as  it  is  supposed  it  might  be 
made,  against  the  justices.    I  cannot,  for  my  own 
part,  quite  see  why  there  was  the  neoesfity  for 
any  machinei-^r  to  enforce  the  order  of  a  conit  of 
competent  jurisdiction  if  it  were  made  as  the 
order  of  the  court,  but  it  w  significant  that  it  was 
thought  necessaiT  or  advisable  to  provide  it  in 
the  case  which  had  been  provided  for  of  the 
magistrates  receiving  costs.    Under  sect.  27  there 
would  be  power  to  give  costs  to  the  justices,  and 
then  it  was  thought  advirable  to  follow  np  that 
by  enacting  in  sect.  29  how  they  should  ^st  the 
costs  if  the  appeal  were  dismissed.    There  is  no 
analogous  provision  that  the  appellant  shall  get 
his  costs  from  the  justices  in  case  he  succeeds.    I 
have  not  been  able  quite  to  understand  why  there 
was  any  occasion  at  all  for  any  spedal  ^lovision 
for  enforcing  the  order  of  the  court,  if  it  should 
be  treated  as  the  order  of  a  court  made  under 
its  general  jurisdiction.    There  are  ample  means 
without    special   provisions    for   enforcing   tlM 
order  of  a  court  of  quarter  sessions.    Therefore 
that  does  seem  to  emphasise  the  view  we  are 
taking,  though  I  do  not  wish  to  place  very  macb 
importance  on  it,  because  the  other  gronnd  of 
the  decision  seems  to  me   to   be   mnch  more 
important  in  principle,  and  to  go  mnch  more  to 
the  root  of  the  matter ;  but  it  is  signi6cant  that 
there  should  be  these  special  provisions,  altogether 
unnecessary,  if  the  matters  are  to  be  treated  as 
the  exercise  of  the  ordinary  jurisdiction  of  a  court 
of  quarter  sessions  in  granting  costs  to  a  suc- 
cessful party.    For   these  reasons    I    am   vi-iy 
clearlv  of  opinion  that  this  rule  for  a  eerHorari 
should  be  made  absolute. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
think  the  substantial  gronnd  is  a  short  one.  The 
power  to  give  costs  ai^ainst  the  justices  ie  alleged 
to  arise  under  the  words:  "The  court  at  such 
session  shall  hear  and  determine  the  matter  of 
such  appeal,  and  shall  make  such  order  therein, 
with  or  without  costs,  as  to  the  said  court  shall 
seem  meet."  The  power  to  make  the  order  with 
costs  can  only  exist  where  there  is  a  party  against 
whom  costs  can  be  ordered,  and,  as  my  brother 
has  pointed  out»  there  is  no  ground  for  saying 
that  thrre  must  in  every  case  be  a  party  against 
whom  you  can  make  an  order  for  coets,  because 
there  were  many  cases  originally  to  which  such 
a  power  would  not  be  applicable.  Therefore  it  does 
not  amount  to  a  decision  that,  in  the  case  of  an 
appeal  against  a  refusal  to  renew  or  to  transfer  a 
licence,  tbere  is  necessarily  a  party  aeunst  whom 
an  order  for  costs  can  be  made.  It  has  beea 
decided  long  a^  that  the  mere  fact  of  the  co^ts 
having  to  be  given  to  the  justices  does  not  make 
1  them  a  party  against  whom  an  order  for  costs  can 
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be  made ;  and  it  has  also  been  said  that,  if  they 
appear  merely  for  the  purpose  of  informini;  the 
ooart,  that  does  not  make  tbem  a  party  to  the 
litigation.  The  only  thintf  that  oonld  make  them 
iNu^es  would  be  their  appearing  to  object  to  the 
ftoenoe  being  granted ;  but  it  seems  to  me  that 
the  case  of  i<mlter  ▼.  The  Kent  Ju$tice$  {ubi  aup.) 
in  point  of  fact  says  that  a  person  who  appears 
and  objects  to  the  licence  being  granted  do»-s  not 
thereby  make  himself  a  pa  ty,  aod  the  consequence 
is  that  in  no  case  apparently  can  the  magistrates 
be  considered  to  be  parties  against  whom  an  order 
for  costs  can  be  made. 

Bide  ahwlute  for  a  certiorsri,  and  rule  abeO' 
lute  for  a  mandamus  to  hear  and  determine, 

July  15. — Avory  applied  to  the  Divisional  Court 
that  the  licensing  justices  of  West  Bromwich,  the 
respondents  ou  the  hearing  of  tbe  appeal,  should 
have  their  coet*t  of  the  rules  for  certiorari  and 
mandamue^  and  that  they  might  be  included  in 
the  order  of  indemnity  under  sect.  29. 

On  the  28th  June  application  for  the  indemnity 
was  made  at  Stafford,  and  granted  to  the  extent 
of  the  respondents'  costs  on  the  original  appeal 
to  quarter  sessions,  but  refused  as  to  the  costs 
of  certiorari  and  mandantue  on  the  ground  that 
sQch  costs  must  first  be  allowed  by  the  court 
making  the  orders.  It  was  then  arranged  that 
the  actual  issuiog  of  the  order  of  indemnity 
should  stand  over  until  the  adjourned  sessions  on 
the  19th  July,  to  admit  of  this  application  being 
made ;  and  the  justices  of  quarter  sessions  were 
quite  willing  to  incorporate  these  costs  on  their 
haying  power  to  do  so. 

The  Court  (Wright  and  Bigham,  J  J.),  granted 
the  application,  and  ordered  "  that  there  shall  be 
induded  in  such  sum  as  may  be  awarded  to  be 
pud  to  the  respondent  justices  hv  the  Treasurer 
of  the  borongh  of  West  Bromwich  to  indemnify 
such  justices  from  all  costs  and  charges  whatso- 
ever to  which  such  justices  have  been  put  in  con- 
sequenoe  of  their  having  had  served  upon  them 
notice  of  appeal  in  this  matter,  their  costs  of  and 
occasioned  by  their  applications  to  this  court  for 
the  writs  of  iirtiorari  and  mandam^ue  respectively, 
such  costs  to  be  taxed  hj  the  Master  of  the  Crown 
Office  and  certified  by  him  to  the  Court  of  Quarter 
Sessions." 

Solicitors  for  the  appellant.  Murr  and  Busby, 
for  /.  Sutton  Sharpe,  West  Bromwich. 

Solicitor  for  the  respondents.  A,  8,  C,  Doyle,  for 
Eenry  Jackson,  West  Bromwich. 


June  17  and  27, 1898. 

(Before  Channbll,  J.). 

Batlis  and  anothbb  v.  Jiogbns  and 

ANOTHBB.  (a) 

Landlord  and  tenant — Covenant  by  tenant  to  pay 
rates,  taaees,  and  assessments — Expenses  of  pav- 
ing street—Summary  recovery  from  landlord — 
Claim  against  tenant — PvbUc  Health  Act  1875 
(S^&S9  Vict  c.  55),  s.  150. 

The  defendants  were  tenants  of  the  plaintiffs  under 
a  lease  containing  a  covenant  by  which  they 
covenanted  to  pay  '*  M  rates,  tastes,  and  assess- 
menis  whatsoever  which  now  a/re  or  dwring  the 

(9)  Bci^rtad  by  J.  A.  Stbahan,  Baq.,  BftRiiteir-ftfr-L*w. 


term  shaU  be  imposed  or  assessed  upon  the 
premises,  or  the  landlords  or  tenants  in  respect 
thereof,  by  authority  of  Parliament  or  other' 
wise,  except  the  landlord's  property  tax,"  The 
street  upon  which  the  demised  premises  fronted 
was  paved,  &c.  by  the  wrban  auGwriiy  and 
the  expenses  thereof  recovered  in  a  summary 
manner  from  the  plaintiffs  under  sect.  150  of 
the  Public  Health  Act  1875. 
In  an  cuition  upon  the  above  c^wenant  to  recover 
these  expenses  from  the  defendants  :  Held,  that 
they  were  not  rates,  taxes,  or  assessments  within 
the  covenant. 

Action  entered  for  trial  under  Order  XIY.,  and 
tried  before  Channell,  J.  without  a  jury. 

The  defendants  were  tenants  of  certain  premises 
situate  in  Midllesex,  outside  the  metropolitan 
area,  under  a  lease  for  fourteen  years  from  the 
29th  Sept.  1896.  The  plaintiffs  were  the  trust.es 
of  the  will  of  W.  Garrett,  deceased,  the  owner  of 
the  premises.  The  action  was  to  recover  the  sum 
of  49Z.  178.  8<2.,  being  the  amount  of  the  expenses 
of  paving,  &c.  a  street  which  the  plaintiffs 
had  been  compelled  to  pay  under  the  Public 
Health  Act  lo75,  sect.  150,  which  enacts  that 
the  urbaa  authority  may  g^ve  notice  to  the 
owners  or  occupiers  of  premises  fronting,  adjoin- 
ing, or  abutting  on  a  street  to  sewer,  Urvel,  &c. 
the  street,  and  if  such  notice  is  not  complied  with 
the  urban  authority  may  execute  the  works  them- 
selves and  may  recover  in  a  summary  manner  the 
expenses  so  incurred  "from  the  owners  in 
default  according  to  the  frontage  of  their  respec- 
tive premises." 

The  ground  upon  which  the  plaintiffs  based 
their  claim  bo  repayment  of  these  expenses  from 
the  defendants  was,  that  the  defendants'  lease 
contained  a  covenant  by  which  the  defendants 
undertook  to  pay  '*  aU  rates,  taxes,  and  assess- 
ments whatsoever  which  now  are,  or  during  the 
term  shall  be  imposed  or  assessed  upon  the 
premises,  or  the  landlords  or  tenants  thereof,  by 
authority  of  Parliament  or  otherwise,  except  the 
landlord  s  property  tax." 

OaJbraith  for  the  plaintiffs. — The  words  of  the 
covenant  are  very  broad  and  were  obviously 
intended  to  cover  all  outgoings  of  every  kind 
during  the  term ;  they  include  all  rates,  taxes,  and 
assessments,  not  merely  imposed  upon  the 
premises  hut  imposed  upon  the  landlord  in 
respect  of  the  premises.  The  first  of  these — 
imposed  upon  the  premises — ^includes  the  present 
assessment,  which  being  under  the  Public  HealiJx 
Act  1875  constitute  a  charge  on  the  premises. 
Consequently  the  decisions  upon  the  Metropolis 
Managements  Acts — which  do  not  impose  uiese 
expenses  as  a  charge  on  the  premises — ^have  no 
application  to  this  case.  The  words  rates,  taxes, 
and  assessments  are  wide  enough  to  cover  pay- 
ments for  paving  the  street : 

Thompson  y.  Lapworth,  17  L.  T.  Bep.  508 ;  L.  Bep. 
3  C.  P.  158. 

B.  W,  Turner  for  the  defendants. — ^In  the  first 

?1ace,  these  expenses  cannot  be  rates  or  taxes, 
'hat  is  clear  upon  the  decisions.    Neither  are  the 
assessments : 

WHJcinMn  v.  ColVyer,  51 L.  T.  Bep.  299  ;  13  Q.  B. 
Div.  1. 

Per  Lindley,  J.  in 

Bartley  v.  Eudson^  4  C.  P.  Div.  367,  at  p.  368. 
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[  Q.B.  Dnr. 


An  agBOoament  impoeed  on  the  premiaes  is  a 
charge  imposed  on  the  premises  aooording  to 
their  value,  hnt  under  the  Pnblio  Health  Act 
1875  these  charges  are  imposed  altG^ther 
independently  of  Value  and  solely  aooordmg  to 
frontage.  Lastly,  oorenants  of  this  kind  are  to  be 
construed  as  far  as  i>os8ible  so  as  to  include 
merely  ordinaiy  charges,  and  not  extraordinary 
charges  which  are  for  permanent  improrementa 
to  the  premises.    Per  Haaisty,  J.  in 

WHkimon  t.  CMyr^  51  L.  T.  Bep.  299,  at  p. 
802. 

And  see 

illlttm  y.  Dickinmm,  47  L.  T.  Bep.  498 ;   9  Q.  B. 

Div.  632 ; 
BawUngi  y.  Brigg$^  8  G.  P.  Div.  868 ; 
TKomp$on  v.  Lapworth  (rup.) ; 
Payne  y.  Bvrridge,  12  M.  &  W.  727 ; 
Tid9u>ell  T.  WhiiwoHh,  15  L.  T.  Bep.  574 ;  L.  Bsp. 

2  C.  P.  826. 

June  27.  —  OHA]rKBi.L,  J. — This  was  a  case 
aligned  before  me  a  few  days  ago  by  Mr.  Ghklbraith 
for  the  plaintilfa,  and  by  Mr.  Turner  for  the 
defendants.  The  question  is,  whether  expenses 
of  paying,  &c.,  recovered  in  a  summary  manner 
from  the  owner  of  premises  outside  the  metro- 
polis under  sect.  150  of  the  Public  Health  Act 
1875,  can  be  recovered  by  him  from  his  tenant 
under  a  covenant  whereby  the  tenant  covenants 
to  pay  "  all  rates,  taxes,  and  assessments  what- 
soever, which  now  are,  or  during  the  term  shall 
be,  imposed  or  assessed  upon  the  premises,  or 
the  landlords  or  tenants  in  respect  thereof,  by 
authority  of  Parliament  or  otherwise,  except 
the  landlord's  property  tax."  The  reported 
cases  on  similar  covenants  are  very  numerous, 
but  it  seemed  to  me  on  the  argument,  when 
the  principal  cases  were  quoted,  that  no  case 
exactly  covered  the  present  one,  and  I  still  think 
no.  In  considering  cases  of  this  kind  it  is 
necessary,  in  the  first  place,  to  notice  what  the 
payment  sought  to  be  recovered  is  for,  and  next 
the  exact  words  of  the  covenant.  Expenses  for 
abating  nuisances  and  for  drainage  and  other 
works  on  the  premises  are  in  some  respects 
different  from  paving  and  works  done  in  the 
street  upon  which  the  property  abuts,  and 
expenses  of  paving  within  the  metropolis  differ 
from  similar  expenses  imder  the  Public  Health 
Act  outside  the  metropolis  in  this  respect,  that 
under  the  Public  Health  Act  such  expenses  are  a 
charge  upon  the  premises,  whereas  under  the 
Metropolis  Management  Acts  they  are  not.  In 
the  present  case  the  expenses  in  question  were 
payaole  under  the  Pubhc  Health  Act,  and  the 
sum  is  therefore  both  a  charge  on  the  premises, 
and  it  is  also,  I  think,  beyond  doubt  a  charge  on 
the  landlord  in  respect  of  the  premises.  Several 
of  the  reported  cases  which  have  been  decided 
in  favour  of  the  tenants  have  been  so  decided  by 
reason  of  the  absence  from  the  covenants  there 
in  question  either  of  words  covering  charges 
upon  the  premises  or  of  words  covering  charges 
upon  landlords  in  respect  of  the  premises,  as, 
for  instance,  Allum  v.  Dickinson  (47  L.  T.  Bep. 
41^3 ;  9  Q.  B.  Div.  632),  and  perhaps  WUhinson 
v.  CoUyer  (51  L.  T.  Rep.  299 ;  13  Q.  B.  Div.  1), 
when  tne  words  were  absent :  but  it  is  not  quite 
clear  that  this  was  the  sole  ground  of  the 
decision.  Such  cases  are  no  authority  in  the 
present   case,    for    here    we    have    the    words 


"  imposed  or  aaaesaed  upon  the  premiaea  or  the 
landlorda  in  reepect  thereof."  In  the  prssent 
case  therefore  the  only  questioii  is  whether  the 
payment  i^  queation  oomea  within  the  words 
^'ratea,  taxea,  or  aaaeaamenta."  Now  there  are 
many  of  the  reported  caaea  in  which  theae  words 
occur,  but  there  are  generally  one  or  more  other 
worda.  Thna,  in  Hartley  ▼.  Hudean  (4  G.  P.  Div. 
967),  the  word  "  chargea  "  oocurred  in  the  cove- 
nant. In  Budd  V.  Marshda  (42  L.  T.  Bep.  798; 
5  0.  P.  Div.  481)  the  word  ^'dutiea"  occurred. 
In  Aldridge  t.  Feme  (17  Q.  B.  Div.  212)  the 
word  "outgoinsB."  Theae  caaea  do  not,  there- 
f  ore,  conclude  the  preaent.  The  neareat  caae  to 
the  preaent  is,  perhaps,  WiUcineon  t.  CoQyer, 
where  the  worda  were  as  here,  "  rates,  taxea,  or 
aaaeaamenta  "  without  further  addition ;  but,  as 
1  have  already  remarked,  the  worda  "  impoaed  on 
the  landlord  in  reapect  of  the  premiaea/'  which 
we  have  here,  were  abaent.  mr.  Turner  relied 
very  much  on  a  pasaage  in  Hartley  ▼.  Hudetm 
(4  0.  P.  Div.  967,  at  p.  968),  where  LindleT,  J. 
aajra,  "  The  expenae  of  paving,  &o.,  can  hardly  be 
aaad  to  be  a  rate,  tax,  or  aaaeaament;  hence  it 
only  remaina  to  conaider  whether  it  ia  a  charge.** 
But,  aa  he  had  got  the  word  *'  charae,^  obviously 
a  wider  word  and  one  which  he  held  covered  the 
paving  expenses,  it  is  clear  that  it  was  not  really 
necessaiy  zor  him  to  consider  whether  the  words 
rate,  tax,  or  assessment  were  sufficient,  and 
that  the  paaaage  ia  a  dictum  only.  It  aeems 
necessary,  therefore,  for  me  to  consider  the  ques- 
tion. I  agree  that  these  expenses  cannot  be 
considered  either  a  rate  or  a  tax,  but  I  haTe  had 
a  good  deal  of  doubt  whether  they  are  not  "an 
assessment  imposed  on  the  landlord  in  respect  of 
the  premises.  Mr.  Turner  contended  that 
nothing  could  be  an  assessment  which  was  not 
apportioned  according  to  the  value  of  the 
premises,  and  here  the  apportionment  is  accord- 
ing to  frontage.  I  do  not  think  that  argument 
conclusive.  £>me  sewer  rates,  for  instance,  are 
raised  "per  acre,"  and  these  would  properly  be 
described  as  assessments,  and  I  think  a  sum  to 
be  paid  out  of  or  in  respect  of  a  particular 
property  might  be  an  assessment  if  the  amount 
were  arrivea  at  in  proportion  to  acreage  or  in 
proportion  to  frontage,  just  as  much  as  u  it  were 
in  proportion  to  rateable  value.  On  the  whole, 
however,  having  regard  to  the  opinion  of  Manisty, 
J.  in  WtUnnson  v.  Collyer,  that  prima  fade  such 
covenants  as  this  are  confined  to  rates  and  apooen 
ments  of  a  temporary  and  a  necessary  nature, 
and  do  not  include  a  sum  which  is  a  charge  on 
property  giving  it  an  increased  permanent  value, 
ana  also  to  the  dictum  of  the  present  Master  of 
the  Bolls  in  Hartley  v.  Hudson,  which  I  haTe 
quoted,  I  come  to  the  conclusion  that  I  am 
justified  in  holding  this  payment  not  to  be  a  rate, 
tax,  or  assessment  within  the  meaning  of  the 
covenant.  It  is  obvious  that,  in  leasing  at  a  rack- 
rent  and  for  a  short  term,  the  tenant  would  not 
be  likely  to  have  intended  to  bear  it,  but  that 
would  oe  immaterial  if  the  words  were  dear.  I 
therefore  give  judgment  for  the  defendants,  and 
of  course  costs  will  follow. 

Judgment  for  the  defendants. 

Solicitor  for  the  plaintiffs,  /.  P.  Garrett. 
Solicitors  for  the  defendant,  L,  A.  T.  Mar^ 
getts. 


MAGISTRATES'  CASES. 


641 


DivJ 


Bbowk  v.  Bbown. 


[Div. 


l^BOBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVORCE     BUSINESS. 

Thursday,  Aug.  4, 1898. 

(Before  the  Pbbsidbkt  (Sir  F.  Jeane)  and 

Babkbs,  J.) 

Bbowk  v.  Bbown.  (a) 

Summary  Jurisdietian  (Married  Women)  Act  1895 
— 58  <ft  59  Vict,  c.  39 — Appealfrom  mMgistraiee 
— Form  of  order — Order  LIX,^  rr,  4a.  and  7 — 
Desertion — Jurisdiction, 

B.and  his  wife  resided  at  W.  On  various  oeea- 
sums  the  vfife  left  B.  and  went  to  her  father  at 
P.  For  some  tims  husband  and  wife  lived  apart 
and  the  husband  gave  the  wife  an  cUloufance,  but 
no  definite  aareementfor  separation  was  arrived 
al.  The  wife  took  out  a  summons  at  W.  cigainst 
B,  for  desertion  under  sect,  4  of  the  Summary 
Jurisdiction  (Married  Women)  Act  1895.  The 
summons  was  dismissed.  The  wife  subsequently 
rehimed  to  the  h%sband!'s  house,  and  the  husband 
after  several  days'  absence  informed  her  that 
he  W€ts  aiving  up  the  houee  and  she  must  find  a 
home  for  herself.  The  wife's  furniture  was 
removed  from  the  house  on  the  l^h  May,  The 
wife  went  to  P.,  and  took  out  a  similar  summons 
tnere  against  B. 

Held,  that  the  magistrates  were  justified  in  dedd- 
ing  that  the  facts  constituted  desertion  by  B, 

Held  also,  that  desertion  being  a  continuing  offence 
and  the  wife  having  been  driven  to  P,  by  B,*s 
acts,  the  magistrates  at  P.  had  jurisdiction  to 
fnake  an  order  against  B, 

The  order  of  the  magistrates  contained  no  finding 
that  B.  had  been  guilty  of  desertion. 

Held,  that,  though  the  order  was  irregular,  the 
court  had  power  to  make  a  fresh  order  under 
Order  LTa.,,  rr,  4a  and  7,  arid  that  a  fresh 
order  ought  to  be  made  in  the  terms  of  the 
order  appealed  against. 

This  was  an  appeal  by  Frederiok  William  Brown 
aj^ainst  an  order  made  imder  the  Sammarj  Jaris- 
diotion  (Married  Women)  Act  1895,  by  the  magis- 
trates sitting  in  a  petty  sessional  court  in  the 
borougli  of  ^ontefract,  in  the  West  Riding  of 
Torkshire. 

The  order  was  made  on  a  summons  taken  out 
nnder  the  above-mentioned  Act  by  Catherine 
Brown,  the  respondent,  and  wife  of  the  appellant. 
The  form  of  the  order,  dated  the  20th  Jnne  1898, 
was  as  follows : 

Catherine  Brown,  residing  at  Panehelf,  in  the  said 
borough,  wife  of  Frederiok  William  Brown,  of  16,  North- 
gate,  Wakefield,  draper  (hereinafter  called  the  defen- 
dant), having  made  a  complaint  that  the  defendant  has 
deserted  her,  his  said  wife,  and  the  defendant  having 
appeared,  it  is  this  day  ordered  and  adjndged :  (1;  His 
said  wife  be  no  Ioniser  bonnd  to  cohabit  with  the  defen- 
dant ;  and  that  (2)  the  legal  onstody  of  Doris  Clements 
Brown,  child  of  the  marriage  between  his  said  wife  and 
the  defendant,  while  nnder  the  age  of  sixteen  yesrs,  be 
committed  to  his  said  wife ;  and  that  (3)  the  defendant 
do  pay  to  his  said  wife  personally  the  weekly  som  of  15«. 
on  certain  dates. 

The  parties  were  married  in  1893,  and  resided 
at  Wakefield. 

Since  the  end  of  1896  differences  had  arisen 
between  hnsband  and  wife,  and  on  some  occasions 

(a)  Btfported  by  li.  M.  Givbsm.  Etq.,  Barrliter-at-Law. 
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sbe  bad  left  him  and  gone  to  reside  with  her  father 
at  Pontef ract. 

At  the  beginning  of  tbe  year  1898  she  was  living 
there  with  her  father. 

Various  negotiations  for  an  agreement  for  sepa- 
ration took  pkce,  and  the  husband  paid  an  allow- 
ance to*  the  wife,  but  no  agreement  was  ever 
entered  into,  both  parties  desiring  the  custody  of 
the  child. 

On  the  27th  AprU  1898  the  wife  took  out  a 
summons  against  ner  husband  for  desertion  at 
Wakefield.  This  summons  was  heard  and  dis- 
missed. 

The  wife  then  returned  to  the  husband's  house 
at  Wakefield,  but  he  did  not  rejoin  her  there. 

On  the  2nd  May  she  received  a  letter  from  him 
informing  her  that,  as  he  was  now  making  her  a 
weekly  allowance  of  12«.  Qd.  he  could  not  afford  to 
keep  the  house  on,  and  that  she  must  provide 
herself  with  another  place  of  residence. 

It  was  alleged  on  his  behalf  that  his  action  was 
due  to  the  fact  that  his  mother,  the  landlady  of 
the  house,  had  given  him  notice  to  leave. 

At  a  subsequent  interview  the  wife  alleged  that 
she  had  asked  for  a  resumption  of  cohabitation, 
and  that  he  had  given  her  12s.  6d.  and  left  the 
house. 

On  the  14th  May  the  furniture  of  the  wife  was 
removed  from  the  premises. 

The  wife  went  to  her  father  at  Pontefraot,  and 
there  she  took  out  a  summons  for  desertion 
against  her  husband. 

On  this  summons  the  magistrates  made  the  • 
order  appealed  against. 

The  order  did  not,  as  will  be  seen,  state  any . 
finding  by  the  magistrates  that  the  husband  had 
in  fact  deserted  the  wife. 

The  husband  appealed  on  the  grounds  that  the 
order  was  bad  on  tne  face  of  it,  and  that  the  facts 
did  not  constitute  desertion. 

It  was  also  contended  on  bis  behalf  that  the 
desertion,  if  any,  occurred  at  Wakefield,  and 
therefore  that  the  magistrates  at  Pontefract  had 
no  jurisdiction  under  sect.  4  of  the  Summary 
Jurisdiction  (Married  Women)  Act  1895. 

By  sect.  4  of  that  Act : 

Any  married  woman  .  .  .  whose  husband  shall 
have  deserted  her  .  .  .  may  apply  to  any  court  of 
summary  jurisdiction  acting  within  the  city,  borough, 
petty  sessional,  or  other  division  or  district  ...  in 
which  the  cause  of  complaint  shall  have  wholly  or 
partially  arisen,  for  an  order  or  orders  under  this  Act. 

By  sect  7 : 

.  .  .  Until  altered  or  repealed  any  rules  already 
made  as  to  appeals  under  sect.  4  of  the  Matrimonial 
Causes  Act  1878  shall  apply  to  appeals  under  this  Act. 

The  Rules  of  the  Supreme  Court  referred  to  in 
the  case  are : 

Order  LIX.,  r.  4a. — Appeals  from  orders  made  under 
sect.  4  of  the  Matrimonial  Causes  Act  1878  shall  be 
heard  by  a  divisional  court  of  the  Probate,  DiToroe,  and 
Admiralty  Division.  Eules  7,  8, 10, 11,  12,  and  16  of 
this  order  shall  apply  to  such  appeals.    .     .     . 

Sule  7.  On  aoy  motion  by  way  of  appeal  from  an 
inferior  court,  the  court  to  which  any  such  appeal  may 
be  brought  shall  have  power  to  draw  all  inferences  of 
fact  which  might  have  been  drawn  in  the  court  below, 
and  to  give  any  judgment  or  make  any  order  which 
ought  to  have  been  made.    .    .    . 

Inderwick,(i,C,  and  H.  DurUy-Qrazebrook  for 
the  appellant. — The  order  is  bad  on  the  face  of 

4  N 
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it.  It  does  not  state  anj  finding  by  the  jostioes 
that  the  appellant  did  in  fact  desert  his  wife,  and 
it  is  not  sufficient  merely  to  set  out  the  fact  of 
the  complaint  and  the  order.    This  is  shoim  by 

Day  ▼.  King^  5  A.  A  £.  859. 

[The  PBBSiDSirr. — ^I  am  inclined  to  agree  that  as 
a  general  role  inferior  courts  ought  to  state  the 
findings  of  facts  which  foond  their  jurisdiction ; 
but  CTen  if  the  order  is  bad  we  have  power  to 
send  the  case  back,  or  to  make  an  order  our- 
selves. We  can  do  that  under  Order  LIX., 
rr.  4a  and  7.]  This  order  is  irremediablj  bad. 
[The  President.  —  The  Act  simply  says  that 
*'the  woman  may  apply  .  .  .  and  the 
justices  may  make  an  order.  ]  The  general  rules 
as  to  orders  of  inferior  courts  apply  to  convic- 
tions under  this  Act.  The  defect  nere  cannot  be 
cured.  A  bastardy  order  is  unenforcable  unless 
it  contains  a  finding  that  the  defendant  is  father 
of  the  child.  [The  Pbbsidbnt. — ^We  must  hear 
the  case  on  its  merits.]  The  facts  do  not  consti- 
tute desertion,  The  wife  never  wished  to  live 
with  the  husband.  [The  Pbbsidbnt.  —  There 
were  negotiations,  but  nothing  amounting  to  an 
agreement  for  se^Muration,!  The  only  points 
relied  on  as  constituting  desertion  are  that  the 
husband  failed  to  return  to  the  wife  for  three  or 
four  days,  and  that  he  was  compelled  to  break 
up  the  home,  having  been  given  notice  by  his 
mother.  [The  Pbbsidbnt.— %he  facts  go  further 
than  that  He  practically  turned  his  wife  out, 
and  left  her  improrided  with  a  home.  Even 
though  there  had  been  negotiations  for  a  separa- 
tion, she  was  still  entitled  to  enforce  her  rights  as 
a  wife.]  They  then  dealt  with  the  facts  at 
length,  and  referred  to 

Thompson  v.  TKomptoUt  1  8w.  St  Tr.  281 ; 
FitMgerald  v.  Fitzgerald,  19  L.  T.  Bsp.  575 ;  L. 

Bep.  1  P.  A  D.  694  ; 
Beg.  V.  Lereeche,  65  L.  T.  Bep.  602 ;  (1891)  2  Q.  B. 

418. 

Further,  the  desertion  occurred  at  Wakefield. 
Under  the  Act  the  complaint  must  be  made 
where  "  the  cause  of  the  complaint  has  wholly  or 
partially  arisen.''  [Babnbs,  J. — But  desertion  is 
a  continuing  offence.  Take  the  case  of  desertion 
of  more  HSol  six  months'  standing.  There  you 
eoold  (mly  get  any  remedy  under  the  Act  by 
alleging  it  in  the  place  where  it  continued,  and 
not  in  the  place  where  it  began.  They  also 
referred  to 

BradBhaw  v.  Bradshaw,  75  L.  T.  Bep.  391 ;  (1897) 
P.  24. 

Bargrave  Deane,  Q.G.  and  Eoakill  for  the 
respondent,  cited 

Chtidley  v.  Chudloy,  69  L.  T.  Bep.  617 ;  57  J.  P. 

790;  17  Cox  CO.  697; 
Heard  v.  Heard,  60  J.  P.  426. 

The  Pbbsidbnt. — Several  Questions  arise  for 
our  decision  in  this  case.  To  deal  first  with  the 
question  of  desertion,  I  am  satisfied  that  cohabi- 
tation was  put  an  end  to  by  the  act  of  the  husband. 
It  appears  to  me  unnecessary  to  ffo  into  the  facts 
prior  to  the  27th  April  1898,  the  date  of  the  hear- 
ing of  the  summonses  br  the  Wakefield  justices, 
because  I  think  that  conabitation  was  never  put 
an  end  to  before  that  date  with  the  wife's  assent. 
On  the  27th  April  she  returned  to  her  husband's 
house,  and  seems  clearly  to  have  been  desirous  to 
resume  cohabitation.  She  believed  that  her  hus- 
band would  rejoin  her  tiiere^  but  he  never  seems 


to  have  had  any  intention  of  doing  so.  On  the 
2nd  May  he  informed  his  wife  that  she  must  find 
another  home,  and  on  the  14th  Ma^  her  fumitore 
was  removed.  This  was  doiie  by  the  joint  action 
of  the  appellant  and  his  mother.  No  doubt  the 
wife  .was  willing  to  separate  on  her  own  teims, 
but  the  husband  was  not  ready  to  accede  to  those 
terms,  and  the  wife  was  not  depriyed  of  anj 
remedies  which  she  possessed,  i  am  satisfied 
that  the  husband's  acts  did  coostitute  desertion. 
It  has  been  arp^ed  for  the  appellant  that,  if  any 
case  of  desertion  was  made  out»  the  Pontefract 
magistrates  had  no  jurisdiction  to  make  any 
orcter,  the  desertion  having  taken  place  in  Wake- 
field. I  do  not  think  there  is  mndi  eubetance  in 
that  contention.  The'  wife  was  driyen  to  reude 
with  her  £ather  at  Pontefract  by  the  husband's 
actions,  and  went  plainly  with  his  knowledge  and 
approval,  because  he  sent  her  allowance  to  her 
there.  Under  these  dronmstanoes,  I  think  the 
wife  carried  her  rights  to  Pontefract.  The  last 
IK>int  taken  for  the  appellant  is  a  technical  objec- 
tion to  the  form  of  tne  order,  but  f ortimately  the 
court  has  power  to  set  that  right.  £  agree  that 
the  order  should  have  recited  a  finding  that  the 
appellant  had  deserted  his  wife,  and  that,  in  con- 
sequence of  that  omission,  is  bad  and  invaJid.  We 
have,  however,  power  to  make  the  neoenaiy  order. 
The  appeal  wQl  accordingly  be  dismissed  with 
costs,  and  we  make  a  fresh  order  in  the  terms  of 
the  order  made  by  the  jnstioes. 

Babnbs,  J. — ^I  agree  with  the  President's  ludg- 
ment.  The  husband  turned  his  wife  oot  of  doors, 
and  drove  her  to  her  father's  house.  Without 
therefore,  laying  down  any  general  prindplss,  I 
think  she  was  entitled  to  Bipplj  for  an  order  to 
the  justices  in  the  place  where  she  bad  gone  to 
rsside. 

Solicitors  for  the  appellant^  ScoH-Lawean  and 
Palmer,  for  Arthur  Wutey,  Leeds. 

Solicitors  for  the  respondent,  Emmei  and  Co^ 
for  Claude  Leathaimt  Pontefract 


Sivptvxt  ftinttt  of  ^ 
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June  17  and  28, 1898. 
(Before  Skith,  Bigbt,  and  Williams,  L JJ.) 

MACKINNON  V.  OliABK.    (a) 
APPBAL  FBOM  THB  QUBBN'S  BBNCH  DITISIOir. 

Parliament — Election — Betum  of  election  es^ 
peneee — Failure  to  **  transmit  "  —  Errors  \% 
return — Penalties — Corrupt  and  Illegal  Prae» 
tices  Prevention  Act  1883  (46  A  47  Vict.  e.  51), 
ss.  33, 34. 

The  Corrupt  and  lUegcU  Practices  Prevention 
Act  1883  by  sect.  33  (1)  provides  that,  "wUkm 
thirty-five  days  after  the  day  on  which  (ke 
candidates  returned  at  an  eleeHon  are  deeUtred 
elected,  the  election  agent  of  every  candidaU 
.  .  .  shaU  transmit  to  the  returning  officer  a 
true  return  "  of  election  ewpenses ;  oimI  Sv  sub' 
sect.  5  a  penaity  is  imposed  upon  a  candidate 
for  each  day  upon  which  he  sus  or  votes  ta  (he 

(a)  Beportad  Xtj  J.  H.  Wiluams,  Biq.,  BMtM»«»4A«. 
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Hau$e  of  Commons  after  ths  expiration  of  the 
ikirtij'fSw  day  9  vnthout  having  tranemitted  "  eueh 
return" 

A  return  which  is  posted  to  the  returning  officer 
wiihin  ihe  thirty -five  days  is'  **  transmitted^* 
vnthin  the  meaning  of  the  Act,  although  it  does 
not  reach  the  returning  officer  until  after  the 
expiration  of  that  time. 

A  return  is  transmitted  within  the  vManing  of 
sect.  33  (5),  although  the  return  which  is  sent 
contains  errors  and  omissions. 

This  was  aa  appeal  by  the  defendant  from  tbe 
jod^^ent  of  Kennedy,  J.,  and  a  cross-appeal  by 
tbe  plaintiff. 

This  was  an  action  by  the  plaintiff,  as  a 
common  informer,  to  recover  from  Dr.  G.  B. 
Clark,  M.P.,  penalties  amounting  to  4900Z.  under 
sect  33,  sab-sect.  5,  of  the  Oorropt  and  Illegal 
Practices  Prerention  Act  1883  (46  &  47  Yict. 
c.  51). 

The  Corrapt  and  Illegal  Practices  Prevention 
Act  1883  (46  A  47  Yict.  c.  51)  provides : 

Beet  88.-— (1.)  Within  thirty-five  dftys  after  the  day  on 
which  the  oandidates  retomod  at  an  election  are  declared 
elected,  the  election  agfent  of  every  candidate  at  that 
eleotion  shall  transmit  to  the  retnmingr  officer  a  tme 
retoxn  (in  thii  Act  referred  to  as  a  retom  respecting 
election  ezpensee)  in  the  form  set  forth  in  the  Second 
Sohednle  to  this  Act  or  to  the  like  effect,  containing,  ai 
retpeots  that  candidate,  (a)  A  statement  of  all  payments 
made  by  the  election  agent,  together  with  all  the  bills 
and  reoeipts  (which  bills  and  receipts  are  in  this  Act 
indaded  in  the  expreseion  **  return  respecting  election 
expenses  ") ;  (b)  A  statement  of  the  amount  of  personal 
expenses,  if  any,  paid  by  the  candidate ;  (e)  A  statement 
of  the  same  paid  to  the  returning  officer  for  his  charges, 
or,  if  the  amount  is  in  dispute,  of  the  sum  claimed  and 
tiie  amonnt  disputed ;  (d)  A  statement  of  all  other 
disputed  claims  of  which  the  election  agent  is  aware ; 
(«)  A  statement  of  all  the  unpaid  claims,  if  any,  of 
which  the  election  agfent  is  aware,  in  respect  of  which 
appUoation  has  been  or  is  about  to  be  made  to  the  High 
Court ;  (/)  A  statement  of  all  moneji  securities,  and 
equivalent  of  money  received  by  the  election  agfent  from 
the  candidate  or  any  other  person  for  the  purpose  of 
expenses  incurred  or  to  be  incurred  on  account  of  or  in 
respect  of  the  conduct  or  management  of  the  eleotion, 
wiUi  a  statement  of  the  name  of  every  person  from  whom 
the  same  may  have  been  received. 

(2.)  The  return  so  transmitted  to  the  retumiog  officer 
shall  be  accompanied  by  a  declaration  made  by  the 
election  agent  before  a  justice  of  the  peace  in  the  form 
in  the  Second  Schedule  to  this  Act  (which  declaration  is 
in  this  Act  referred  to  as  a  declaration  respecting 
election  expenses). 

(3.)  Where  the  candidate  has  named  himself  as  his 
election  agent,  a  statement  of  all  money,  securities,  and 
equivalent  of  money  paid  by  the  candidate  shall  be 
substituted  in  the  return  required  by  this  section  to 
be  transmitted  by  the  election  agent  for  the  like  state- 
ment of  money,  securities,  and  equivalent  of  money 
receiyed  by  the  election  agent  from  the  candidate,  and 
the  declaration  by  an  election  agent  respectiDg  election 
exi^enses  need  not  be  made,  and  the  declaration  by  the 
candidate  respeotimr  election  expenses  shall  be  modified 
as  specified  in  the  Second  Schedule  to  this  Act. 

(4.;  At  the  same  time  that  the  agent  transmits  the  said 
return,  or  within  seven  days  afterwards,  the  candidate 
shall  transmit,  or  cause  to  be  transmitted,  to  the  return- 
ing officer  a  declaration  made  by  him  before  a  justice  of 
the  peace,  in  the  form  in  the  first  part  of  the  Second 
Sohedole  to  this  Act  (which  declaration  is  in  this 
Aet  referred  to  as  a  declaration  respecting  election 
expenses). 


(5.)  If,  in  the  case  of  an  election  for  any  ootnty  or 
borough,  the  said  return  and  declarations  are  not  traus^ 
mitted  before  the  expiration  of  the  time  limited  for  the 
purpose,  the  candidate  shall  not,  after  the  expiration  of 
such  time,  sit  or  vote  in  the  House  of  Commons  as 
member  for  that  county  or  borough  until  either  such 
return  and  declarations  have  been  transmitted  or  until 
the  date  of  the  allowance  of  such  an  authorised  excuse 
for  the  failure  to  transmit  the  same  as  in  this  Act 
mentioned,  and  if  he  sits  or  votes  in  contravention  of 
this  enactment  he  shall  forfeit  one  hundred  pounds  for 
every  day  on  which  he  so  sits  or  votes  to  any  person 
who  sues  for  the  same. 

Sect.  34. — (1.)  Where  the  return  and  declarations 
respecting  election  expenses  of  a  candidate  at  an  election 
for  a  county  or  borough  have  not  been  transmitted  as 
required  by  this  Act,  or  being  transmitted,  contain  some 
error  or  false  statement,  then  (a)  If  the  candidate 
applies  to  the  High  Court  or  an  election  court,  and 
shows  that  the  ffdlure  to  transmit  snoh  return  and 
declarations,  or  any  of  them,  or  any  part  thereof,  or 
any  error  or  false  statement  therein,  has  arisen  by 
reason  of  his  illness,  or  of  the  absence,  death,  illness,  or 
misconduct  of  his  election  agent  or  sub-agent,  or  of 
any  clerk  or  officer  of  such  agent,  or  by  reason  of  inad- 
vertence or  of  any  reasonable  cause  of  a  like  nature,  and 
not  by  reason  of  any  want  of  good  faith  on  the  psft  of 
the  applicant  .  .  .  the  court  may,  after  such  notice 
of  the  application  in  the  said  county  or  borough,  and  on 
production  of  such  evidence  of  the  grounds  stated  in 
the  application,  and  of  the  good  faith  of  the  appUoalSpn, 
and  otherwise,  as  to  the  court  seems  fit,  make  each 
order  for  allowing  an  authorised  excuse  for  the  failure  to 
transmit  such  return  and  declaration,  or  for  an  error  or 
falae  statement  in  such  return  and  declaration,  as  to 
the  court  seems  just 

The  defendant,  at  the  general  election  for. 
Parliament  in  1895,  was  a  candidate  for  the 
county  of  Caithness,  and  he  had  app<Mnted  himself 
to  be  his  own  election  agent. 

Upon  the  23rd  July  he  was  declared  to  be  duly 
elected,  and  it  thereupon  became  his  duty  under 
tbe  Act  to  make  a  true  return  of  his  election 
expenses  within  thirty-five  days,  which  would 
expire  on  the  27th  Aug.  at  midnight. 

At  10.45  p.m.  on  the  27th  Aug.  the  defendant 
posted  a  return  of  his  election  expenses,  addressed 
to  the  returning  officer  at  Wick,  in  the  letter-box 
of  the  House  of  Commons.  This  letter-box,  in 
the  usual  course,  was  cleared  the  next  morning, 
and  the  return  in  the  ordinary  course  of  post 
reached  the  returning  officer  at  Wick  on  the  29th 
Aug. 

There  were  many  errors  and  omissions  in  this 
return. 

After  the  commencement  of  the  action,  the 
defendant  obtained  authorised  excuses,  in  tbe 
court  in  Scotland,  in  respect  of  all  the  errors  and 
omissions,  except  two  omissions  amounting  to 
22.  98.,  which  were  overlooked  by  the  defendant. 

The  defendant  sat  and  voted  in  the  House  of 
Commons  on  the  28th  Aug.  and  on  forty-eight 
subsequent  days. 

The  plaintiff  claimed  penalties  of  lOOZ.  for 
each  of  the  forty-nine  days  upon  which  the  defen- 
dant sat  and  voted  as  aforesaid. 

The  action  was  tried  before  Kennedy,  J.,  with- 
out a  jury,  and  the  learned  judge  held  that  the 
defendant  was  liable  for  one  penalty  of  1002.  only, 
in  respect  of  the  28th  Aug.,  and  gave  judgment' 
for  the  plaintiff  for  that  amount :  (ante,  p.  291 ;' 
77  L.  T.  Rep.  657). 

The  defendant  appealed ;  and  the  plaintiff  gave 
notice  of  a  cross-appeal. 
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Mackiknoh  v.  Olabk. 


[Ct.  of  Afp. 


The  Appellant  in  peraon. — No  p^uJties  were 
incurred,  oecaose  the  return  of  election  expenaea 
waa  "  tranamiited,"  within  the  meaning  of  aect.  33 
of  ihe  Oorrupt  and  Illeffal  Practioea  Preven- 
tion Act  18^,  within  Uiirty-fire  days  after 
the  declaration  by  the  returning  officer  of 
the  reault  of  the  election.  The  return  waa 
posted  to  the  returning  officer  within  the  thirty- 
nve  days,  and  it  waa  thereby  "transmitted" 
within  the  meaning  of  sect.  33.  The  word 
"transmit"  here  does  not  mean  to  lodg[e 
with,  or  deliver  to,  the  returning  officer.  If  it 
meant  that,  then  a  candidate  or  his  election  agent 
would  be  responsible  for  any  failure  l^  the  Post 
Office  to  deliver  a  return  posted  in  good  time,  and 
might  thereby  be  made  liable  for  an  "illegal 
practice "  without  any  fault  on  their  part.  Tne 
oases  relied  upon  by  the  respondent  as  to  the 
meaning  of  the  word  "  transmit"  have  no  applica- 
tion in  the  present  case  to  show  what  is  the 
meaning  of  tne  word  "  transmit "  in  this  section. 
These  cases  relate  only  to  cases  stated  by  justices, 
and  cannot  be  authorities  as  to  the  meaning  of  this 
Act: 

Pennell  v.  Uahridge  Churchwardens,  5  L.  T.  Bep. 

685; 
Banks  v.  Ooodtoin,  7  L.  T.  Bep.  740 ;  8  B.  A  S. 

548. 

A.  T.  Lawrence,  Q.G.  and  CouHhope  Munroe 
for  the  respondent — The  decision  of  Kennedy,  J. 
that  the  word  "  transmit "  in  this  statute  means 
lodge  with  or  deliver  to  the  returning  officer  is 
correct.  To  "  transmit "  is  to  cause  a  thing  to  be 
cirried  from  one  place  to  another,  and  to  be  there 
delivered.  That  is  the  reasonable  construction  of 
this  statute ;  it  is  reasonable  to  construe  sect.  33 
as  meaning  that  the  return  must  be  in  the  hands 
of  the  returning  officer  within  the  thirty-fiT6 
days  : 

Aapinall  v.  Sutton,  (1894)  8  Q.  B.  349 ; 
Hvrdle  v.   Waring,  30  L.  T.  Bep.  829 ;  L.  Bep.  9 
C.  P.  485. 

If  a  return  was  posted  in  such  time  that»  in  tbe 
ordinary  course  of  post,  it  would  reach  the  return- 
ing officer  within  the  thirty-five  days,  but  such 
return  was  not  delivered  in  proper  time  owing  to 
the  default  of  the  post  or  an  accident,  then  an 
authorised  excuse  would  be  allowed  by  the  court 
as  a  matter  of  course,  under  sect.  34  of  the  statute, 
upon  the  ground  that  the  failure  to  transmit  had 
arisen  from  "inadvertence  or  of  any  reasonable 
cause  of  a  like  nature."  With  rrgard  to  the  cross- 
appeal,  the  plaintifE  was  entitled  to  recover  penal- 
ties in  respect  of  each  of  the  forty-nine  days.  The 
return  which  was  sent  to  the  returning  officer  was 
not  a  "  true  return,"  for  there  were  many  errors 
and  omissions.  Sect.  33  (1)  provides  that  a  "  true 
return"  shall  be  transmitted,  and  sect.  33  (5) 
imposes  penalties  if  "  such  return,"  i.e.,  a  "  true  " 
return,  is  not  transmitted.  A  return  which  is  not 
a  "  true  "  return  is  not  a  sufficient  return  to  satisfy 
the  requirements  of  sect.  33  (5).    ^^^  ^^  ^^ 

June  23. — The  judgment  of  the  court  was  read 
by 

Smith,  L.J. — This  is  an  action  by  the  plain- 
tiff, as  a  common  informer,  to  recover  from  the 
sitting   member  for   the   county   of    Caithness 

genalties  amounting  to  the  sum  of  4900Z.,  for 
aving  pat  and  voted  in  the  House  of  Commons 
as  member   for   that   county   forty-nine   times 


without,  as  it  is  alleged,  having  made  a  retom  of 
his  election  expenses,  pursuant  to  sect  33  of  the 
Corrupt  aad  Illegal  Practices  Prevention  Act 
1883  (46  &  47  Yict.  c.  51).  My  brother  Kennedy 
has  held  that  the  defendant  is  liable  for  one 
nenalty  of  lOOZ.,  that  is,  for  voting  upon  the 
28th  Aug.  1895,  and  itta  defenduit  appeals 
against  uiis  judgment  of  the  learned  judge. 
Tne  plaintiff  appeals  against  the  learned  judge 
for  having  held  that  the  plaintiff  was  not  entitled 
to  forty-eight  other  peualties  of  lOOZ.  each, 
amounting  to  the  sum  of  4800L,  for  having  voted 
after  the  return  reached  the  returning  officer  upon 
the  29th  Aug.  1895.  The  facte  are  extremely 
short :  Upon  the  23rd  July  1895  the  defendant, 
Dr.  Clark,  was  declared  elected  to  represent  the 
county  of  Caithness  in  the  House  of  Gammons. 
At  midnight  of  the  27th  Ai^.  1895  ihe  ihbrty- 
five  days  within  which  Dr.  Clark,  who  was  his 
own  election  agent,  had  to  make  (I  use  here 
advisedly  a  neutral  word)  his  return  of  election 
expenses  to  the  returning  office  expired.  Before 
midnight  of  that  day,  viz.,  at  10.45  p.m.  upon  the 
27th  Aug.  1895,  Dr.  Clark  in  London  poeted  his 
return  to  the  returning  officer,  who  was  resident 
at  Wick  in  Caithness.  Upon  the  next  day  (the 
28th  Aug.  1895)  Dr.  Clark  sat  and  voted  m  the 
House  of  Commons,  and  also  upon  forty-eight 
occasions  subsequent  to  the  receipt  of  the  return 
hy  the  returning  officer,  which  reached  him  upon 
the  29th  Aug.  1895.  The  questioa  is,  in  tiiese 
circumstances,  has  Dr.  Clare  become  liable  to 
any  and  what  penalties  under  the  Act  of  1883. 
Tms  depends,  first  of  all,  upon  what  in  aect  33 
of  the  Act  is  the  meaning  of  the  words  **  transmit 
to  the  returning  officer."  Sub-seot.  1  of  that 
section  runs  thus :  "  Within  thirty-five  days  after 
the  day  on  which  the  candidates  returned  at  an 
election  are  declared  elected,  the  eleotion  agent 
of  every  candidate  at  that  election  shall  transmit 
to  the  returning  officer  a  true  return  (in  this 
Act  refeired  to  as  a  return  respecting  election 
expenses) ; "  and  by  sub-seot.  5  tbe  oandidate  is 
liable  to  a  penalty  of  1001.  for  each  day  he  votes 
without  having  done  so.  It  is  said  on  behalf  of 
the  plaintiff  that  the  words  "transmit  to  the 
returning  officer  "  mean  not  only  that  the  return 
shall  be  sent  off  to  the  returning  officer  within  the 
thirty-five  days,  but  that  it  shall  actually  be 
delivered  to  or  lodged  with  him  within  that 
period.  It  will  be  observed  that  the  section  says 
nothing  about  delivery  to  or  lodgment  of  the 
return  with  the  returning  officer  within  the  thirty- 
five  days.  This  is  remarkable,  for  if  lodg- 
ment with  the  returning  officer  is  what  the  Legis- 
lature was  aiming  at,  why  has  it  not  said  so  in 
distinct  terms  P  Ail  the  section  enacts  is,  that 
the  agent  shall  withiu  the  prescribed  period 
transmit  the  return  to  the  returning  officer. 
This  is  what  the  agent  has  to  do  from  where  he 
happens  to  be,  and  I  can  find  no  obligation  cast 
by  this  section  upon  the  agent  to  go,  as  in  the 
present  case,  from  London  to  the  other  end  of 
the  United  Kingdom  to  ascertain  whether  the 
returning  officer  has  received  the  return ;  nor  in 
the  Act  is  there  to  be  found  any  obligation  upon 
the  returning  officer  to  forwud  to  the  agent 
an  acknowledgment  of  the  receipt  of  the 
return.  The  word  '* transmit"  in  this  section 
in  my  judgment  means  the  same  thing  as  the 
word  "  send  "  or  •*  remits"  and*  for  reasons  I  will 
presently  give,  it  does  not  mean  "  lodge,"  as  tbe 


MAGISTRATES^   CASES. 


645 


Ot.  of  App.] 


MACKINNON  V.  O1.AJIK. 


[Ot.  of  App. 


plaintiff  oontendB.      The  plaintiff's  oonBtrnction 
of  the  word  "transmit'*  brings  about  the  extra- 
ordinary result  that  if  the  return  is  sent  off,  say, 
a  week  before  the  expiration  of  the  thirty-five 
days,  and  in  ample  time  to  reach  its  destination 
within  the  thirty-five  days,  yet  the  candidate  is 
guilty  of  an  illegal  practice  (see  sect.  33,  sub- 
sect  6)  if  the  rerum  nappens  to  perish  upon  its 
way  and  does   not  reacn  the   returoine   officer 
witnin  the  prescribed  time  and  the  member  votes 
unless  he  can  obtain  an  **  authorised  excuse."  It  is 
aaid  by  the  plaintiff  that  sect.  33,  sub-sect.  6, 
Qiakes  the  non-lodgment  of  the  return  within  the 
thirty-five  days  an  illegal  pmciice  only  if  the 
candidate  does  not  get  an  '*  authorised  excuse " 
as  provided  by  that  section,  and  if  the  return 
penshed  upon  the  way  through  no  fault  of  the 
candidate,  he  could  always  ob^in  such  an  excuse. 
Is  this  correct  P    We  must  look  to  sect.  34  of  the 
Act  to  see  in  what  cases  the  court  can  make  an 
order  allowing  an  "  authorised  excuse."     Now  it 
appears  to  me  strange  that  the  statute  should 
make  the  failure  to  transmit  the  return  within  the 
thirty-five  days  within  the  meaning  of  the  section 
an  illegal  practice  dependent  ui>on  whether  an 
**  authorised  excuse "  for  not  doinff  so  can   be 
obtained  or  not.    But  in  respect  of  what  can  an 
"authorised  excuse"  be  obtained?     Sect  34>  is 
explicit   upon   the    point.      It   enacts  by  sub- 
•ect.  1  (a)  that  "if  the  candidate    .    .    .    shows 
that  the  failure  to  transmit  such  return    .    .    . 
has  arisen  by  reason  of  his  illness    ...    or 
misconduct  of  his  election  agent  or  sub-agent,  or 
of  any  clerk  or  officer  of  such  agent,  or  by  reason 
of  inadvertence,  or  of  any  reasonable  cause  of  a 
like  nature,  and  not  by  reason  of  any  want  of 
good  faith  on  the  part  of  the  applicant^^  the  court 
may  grant  an  *<  authorised  excuse."    Take  the 
case  of  the  return    being  destroyed  whilst    in 
transit  to  the  returning  officer,  say,  in  the  Aber- 
sele  railway  accident  or  in  the  Tay  Bridge  acci- 
dent, under  what  head  of  *'  authorised  excuse  "  in 
this  section  does  this  come  P     It   seems  to  me 
onder  none,  and  if  this  be  so  it  is  cog^nt^  if  not 
conclusive,  to  show  that  the  plaintifPd  reading  of 
the  word  '*  transmit "  is  erroneous,  for  if  it  means 
lodgment  of  the  return  with  the  returning  officer 
widin  the  thirty-five  days,  and  not  the  sendine 
off  of  the  rotum  within  that  time,  there  would 
surely  have  been  an  "  authorised  excuse  "  obtain- 
able under  sect.  34  for  what  might  happen  to  the 
return  during  its  transit  to  the  returning  officer 
so  that  if  it  arrived  with  the  officer  outside  the 
thirfy-five    days    by   reasons    of    circumstances 
beyond  the  control  of  the  candidate  he  might  be 
able  to  obtain  the  "  authorised  excuse  "  provided 
for  by  the  section ;  for  it  must  be  admitted  that 
under  sect  33,  sub-sect.  6,  without  obtaining  an 
**  authorised  excuse,"  the  candidate  in  such  circum- 
stances would  be  guilty  of  an  illegal  practice  and 
liable  to  the  consequences  thereof.    It  is  said  that 
the  words  in  sect  34,  sub-sect  1  (a).  "  by  reafion 
of  inadvertence,"  cover  the  case  of  the  return 
perishing  during  tiunsit,  but  this,  in  my  judgment 
18  not  the  meaning  of  those  words,  for  they  mean 
the  overlooking  or  forgetting  of  something,  and 
not  accidents  which  may   happen  to  the  return 
itself  after  it  is  sent  off,  and  whilst  on  its  way  to 
the  returning  officer.    It  also  appears  to  me  that 
such  a  loss  of  the  return  is  not  covered  by  the 
words  "  any  reasonable  cause  of  a  like  nature  "  in 
the  section,  for  the  perishing  of  the  return  is  not 


of  a  like  nature  to  the  other  matters  mentioned  in 
the  section.     In  my  judgment,  the  *'  authorised 
excuses "  iu  sect.  34  do  not  cover  the  case  of  a 
return  perishing  during  transit.     By  sect  23  of 
the  Act  power  is  driven  to  the  court,  irrenpeotive  of 
granting  an  *'  authorised  excuse,"  to  except  inno- 
cent ae&  from  being  illegal  practices,  and  under 
this  the  candidates  might  obtain  relief,  but  this 
in  no  way  affects  the  question.    What  are  the 
acts  for  which  "  authorised  excuses  "  are  to  be 
given  under  sect  34,  sub-sect.  1  (a),  so  as  to  cause 
the  non-sending  of  the  return  within  the  prescribed 
period  not  to  l>s  an  illegal  practice  within  sect.  33, 
sub-sect.  6  P    I  do  not  myself  thick  that  the  cases 
cited— viz.,  PenneU  v.  Uxbridge  (5  L  T.  Rep.  685) 
and  Banks  v.  Ooodwin  (7  L.  T.  Rep.  740 ;    3  B. 
&    S.  548)    aod    others — throw    any  real   light 
upon  what  is  the  meaning  of  the  word  "  trans- 
mit" in   sect    33   of  the  Corrupt  and   Illegal 
Practices  Act  1883,  and  if  I  were  to  refer  to 
cases  I  would  cite  the  case  of  Comber  v.  Ley- 
land,  recently  decided,  but  not  yet  reported,  by 
the  House  of  Lords  upon  the  word  "remit" iu 
the   contract  in  that  case.     The  word   "trans- 
mit" may  well   have   a  different   meaning    in 
different  statutes  and  in  different  contracts.    For 
the  reasons  above  I  cannot  agree  with  my  brother 
Kennedy  in  thinking  that  the  word  "  transmit " 
in  this  section  means  "  lodge,"  and,  in  my  opinion. 
Dr.  Clark  ^d  not  violate  sect  33,  sub-sect  1, 
when  he  voted  upon  the  28th  Aug.  1895,  having 
sent  off  his  return  to  the  returning  officer  at 
10.45  p.m.  upon  the  day  before,  viz.,  the  27th 
Aug.  1895.    Another  point   was   taken    by  the 
learned  counsel  for  the  plaintiff,  which  has  only 
to  be  stated  to  show  that  it  is  utterly  untenable. 
It  is  this — ^that  a  return  with  an  error  in  it  is  no 
return  at  aU;  that,  although  an  agent  of   the 
candidate  has  sent  off  to  the  returning  officer  the 
return  of  the  candidate's  election  expenses  within 
the  thirty-five  days,  and  such  return  has  reached 
the  returning  officer  within  that  period,  yet,  if  it 
be  subsequently  discovered  that  an  expense,  say, 
of  2s.,  which  should  have  been  returned,  has  by 
error  been  omitted,  nevertheless,  if  the  sitting 
member  in  utter  ignorance  of  this  omission  has 
voted,  say,  ten,  twenty,  or  even  a  hundred  times  in 
the  House  of  Commons,  he  is  liable  to  a  penalty 
of  lOOZ.  upon  each  day  upon  which    he   votes. 
This  notion  is  to  me  preposterous.    I  entirely 
agree  with  what  my  brother  Kennedy  has  held 
as  to  this.    It  is  said  that  sect  33,  sub-sect  1, 
enacts  that  the  return  to  be  made  within  the 
thirty- five  days  is  to  be  a  true  return,  and  that  a 
return  with  a  blunder  in  it  is  therefore  no  return 
at  all  within  the  Act.    But  sect  34,  sub-sect  1, 
shows  clearly  that  this  is  not  so,  for  by  it  the 
court  may  grant  an  authorised  excuse  for  the 
failure  to  "  transmit  such  return,"  and  also  for 
*'  any  error    ...    in  such  return,"  which  shows 
to  demonstration  that  a  return  with  errors  in  it  is 
still  a  return  within  the  Act     For  the  errors 
which  did  exist  in  the  return  sent  in  by  Dr.  Clark 
he  has  obtained  "  authorised   excuses  "  in  the 
court  in  Scotland,  excepting  as  to  a  sum  of  21,  9«. 
which  was  overlooked  when  "  authorised  excuses  " 
were  applied  for  and  obtained.    We  have  nothing 
to  do  vrith  any  proceedings  which  may  be  taken 
as  regards  the  21.  9«.  item,  for  it  in  no  way  affects 
the  claim  of  the  plaintiff  for  penalties  against 
Dr.  Clark  for  having  voted  either  before  or  after 
ike  return  with  the  omission  in  it  reached  the 
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returning  officer.  For  the  reasons  aboTe  I  think 
that  Dr.  Clark  has  not  brought  himself  within 
the  meshes  of  the  Act  so  far  as  to  be  liable  to 
penalties  for  having  voted  without  having  made  a 
return  within  the  Act,  and  that  the  appeal  of  Dr. 
Clark,  the  defendant,  succeeds,  and  that  the 
appeal  of  the  plaintiff  fails  and  should  be  dis- 
missed. 

Appeal  allowed;  cross-appeal  dismissed. 

Solicitors  for  the  respondent,  Leggait,  Eubin' 
stein,  and  Co, 


Tuesday,  July  5,  1898. 

(Before  Likdlvy,  M.R.,    Chittt   and 
COLLIKS,  L.JJ.) 

Sayill  Brothebs  Limitibd  1^.  Lakomak.  (a) 

APPEAL  FROM  THE  CHANCBBT  DITI8ION. 

Contract  —  Legality  —  Licence  for  beerhouse  — 
Brewers*  support  in  obtaining — Tied  house  -— 
Payment  of  costs — Champerty. 

A  contract  between  the  tenant  of  a  beerhouse  and  a 
firm  of  brewers — one  of  whom  io(u  a  magistrate 
— that,  in  consideration  of  their  paying  all  the 
costs  of  his  application  to  the  liceneing  m^xgis- 
trates  for  a  licence  {which  involved  that  the 
brewers  shoiUd  give  the  eupport  of  their  name 
and  business  reputation  to  such  appliccition),  he 
would  tie  the  beer  trade  of  the  premises  when 
licensed  to  them  and  their  successors  in  btuiness, 
for  a  specified  term  of  years,  was  held  not  to  be 
equivcuent  to  the  purchase  of  a  recommendation, 
and  therefore  not  illegal  and  void  as  being  con- 
trary to  public  policy,  nor  as  savouring  of 
champerty. 

Decision  of  Romer,  J,  affinned. 

The  defendant  being  desirous  of  obtaining  a 
licence  for  a  beerhouse  known  as  **  The  Duke  of 
Portland,"  East  Ham,  which  was  then  in  course  of 
erection,  he,  in  Sept.  1889,  entered  into  an  agree- 
ment with  the  plaintiffs,  who  were  brewerd  in 
Sssex,  as  follows : 

In  ooQsideration  of  your  having  agreed  to  pay  all  the 
costs  of  my  application  for  a  lioenoe  for  the  sale  of  beer 
for  consumption  off  the  premises,  I  agree  to  apply  for 
such  licence  and  nee  my  best  endeayonrs  to  obtain  the 
same ;  and  farther,  for  such  oonsiderationB  as  aforesaid, 
I  agree  to  tie  the  beer  trade  of  the  premises  when 
licensed  to  yon,  and  your  successors  in  business,  for  the 
torm  of  twelve  years,  you  undertaking  to  supply  beers 
in  cask  and  bottle  at  such  price  as  you  shall  supply  to 
your  other  customers. 

The  defendant,  with  the  assistance  of  the  plain- 
tiffs, subsequently  applied  for,  and  obtained,  an  off 
licence. 

Disputes  having  arisen  between  the  parties  as 
to  the  amount  of  percentage  to  be  allowed  to  the 
defendant,  an  action  was  commenced  by  the  plain- 
tiffs against  the  defendant  to  enforce  the  agree- 
ment. 

The  plaintiffs  then  moved  for  an  interlocutory 
injunction  to  restrain  the  defendant  from  pur- 
chasing beer  from  any  person  other  than  the 
plaintiffs. 

Philip  Savill,  the  managing  director  of  the 
plaintiffs,  who  was  himself  a  magistrate,  filed  an 
affidavit  in  which  he  stated  that  the  plaintiffs  had 
tor  many  years  made  a  speciality  of  the  business 
of   assisting  in  procuring  new  licences  in  new 

(a)  Reported  bj  E  A  Sceaxchlet,  Esq.,  Barrister-at-La«. 


neighbourhoods  in  Essex,  as  local  brewers,  and 
were  always  prepared  to  take  up  an  application 
which  had  a  reasonable  prospect  of  sucoess ;  that 
the  place  in  which  the  premises  belonging  to  tiiede- 
f endant  were  situated  was  then  a  new  neighbour- 
hood, and  although  the  trade  likely  to  be  done  at 
the  time  the  licence  was  obtained  was  not  large,  it 
was  thought  by  the  plaintiffs'  firm  that  it  would 
increase  in  proportion  to  the  increase  of  popula- 
tion; that  m  these  circumstances  the  plaintiffB' 
firm  agreed  to  support  the  defendant's  application 
for  an  off  licence  on  condition  that  thej  secured 
the  trade  of  the  house  if  the  licence  uiould  be 
granted;  that  the  plaintiffs'  firm  gave  the  support 
of  their  name  and  business  reputation  to  tha 
defendant's  application ;  and  that  it  was  perfectly 
well  known  in  the  trade  that  an  application  sup- 
ported by  brewers  was  more  likely  to  be  suooessf  uL 
than  an  application  not  so  supported. 

The  deponent^  in  oroas-examination  upon  this 
affidavit^  stated  that  the  only  astsistanoe  he  gave 
the  defendant  was  to  place  his  application  b3<»e 
the  magistrates  in  the  best  form  and  pay  the  oosts 
of  it,  that  he  did  not  appear  before  l^e  magis- 
trates in  an^  way,  and  that  the  form  of  the  appli- 
cation oontained  nothing  to  show  that  the  plfun- 
tiffs  had  anything  to  do  with  it,  thoagb  in  ocMnt- 
of  fact  when  these  applications  were  maae  it 
generally  became  known  in  court  whether  they 
were  brewers'  applications,  and  where  they  came 
from ;  and  that  if  that  became  known,  in  some 
way  or  other  the  application  supported  by  a 
brewer  was  looked  upon  probably  more  favourably 
for  the  reason  that  the  magistrates  considered 
that  the  proposed  beerhouse  was  a  respectable* 
housf>,  and  that  the  brewer  would  not  support  the 
application  unless  the  licence  was  wanted. 

On  the  19th  Feb.  1898  the  motion  came' on  to 
be  heard  before  Romer,  J.,  when  the  following 
judgment  was  delivered : 

RoMSS,  J. — Mr.  Neville  has  cross-examined  the 
plaintiff,  Mr.  Savill,  and  has  argued  this  case  with 
more  than  his  usual  ability ;  but  the  conclusion 
that  he  asks  me  to  come  to  I  am  not  in  my 
opinion  justified  in  coming  to  upon  the  evidence 
before  me.  The  real  defence  to  this  action,  it  now 
appears,  is  that  the  true  consideration  for  the 
agreement  was  an  illegal  or  improper  considers- . 
tion— one  that  it  would  be  contiary  to  public 
policy  to  recognise  in  court.  The  sugsestion  is, 
that  the  true  consideration  was  that  Mr.  Savill, 
who  is  a  magistrate,  should  support  the  defen- 
dant's application  for  a  licence  by  influencing  his 
brother  justices  on  the  bench.  Now  that  is  a 
very  serious  conclusion  to  ask  me  to  come  to,  and 
one  that  I  should  be  i-eluctant  to  come  to  except 
upon  clear  evidence.  I  have  not  only  no  clear 
evidence,  but,  to  my  mind,  I  have  no  evidence  that 
would  justify  me  in  coming  to  such  a  conclusion. 
There  is  nothing  to  justify  me  in  holding  that 
Mr.  Savill  has  used  his  influence  as  a  justice  in 
reference  to  this  application,  or  that  he  has  used 
his  position  as  a  jutitice  in  any  way  to  obtain  an 
undue  adjudication  on  the  merits  of  the  applica- 
tion. In  my  opinion  the  suggestion  fails.  If  there 
be  an  alternative  suggestion,  and  I  am  not  sure 
that  there  is  not  (and  therefore  I  deal  with  it) 
that  apart  from  an  improper  consideration  the 
remaining  consideration  is  not  sufficient,  I  can 
only  say,  as  to  that,  that  in  my  opinion  there  was 
sufficient  consideration.    I  do  not  regard  merel/j 
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tliiB  praotioe  by  brewers  of  anpportixig  those 
teplicatioBS  at  {heir  own  risk  as  to  costs  in  case 
tnej  fail,  and  many  do  fail ;  bat  I  look  at  the 
work  that  they  haye  to  do.  It  appears  in  this 
Case,  for  example,  that  the  plaintiffs  firm  had  to 
draw  oat  the  necessary  notices,  draft  the  neces- 
eary  petition,  and  do  a  considerable  amoant  of 
work  reqairing  considerable  skill,  and  requiring 
considerable  experience.  It  farther  appears  to 
me  that  it  is  important  to  applicants  for  licences 
of  this  kind  to  see  that  local  brewers  do  not 
oppose  them,  bat  support  them,  and  it  is  impor- 
tant for  an  applicant  to  get  the  support  of  a  firm 
of  sach  stanomg  as  the  plaintiff  firm.  I  cannot 
help  thinking  sQso  that  the  fact  that  a  brewer's 
firm  of  good  reputation  is  supporting  an  applica- 
tion, even  though  their  names  do  not  appear,  may 
come  out,  and  if  the  justices  know  ox  that  yery 
Kkely  they  may  be  fayourably  impressed  with  the 
notion  that  the  applicant  is  being  supported  b;^  a 
firm  of  local  repute.  I  cannot  say  now  that  is ; 
but  it  does  appear  to  me  that  applicants  for 
licences  are  the  best  judses  of  whether  they  get 
a  sufficient  return  for  tibe  consideration  they 
offer.  I  cannot  help  thinking  that  the  defendant 
in  this  case  knew  perfectly  well  what  he  was 
about,  and  he  saw  tnat  there  was  sufficient  con- 
sideration coming  to  him  to  justify  him  in  taking 
this  house  in  the  way  he  did.  There  was,  there- 
fore, in  my  opinion,  apart  from  any  improper 
consideration,  a  sufficient  legal  consideration  to 
support  this  agreement,  and  I  think  that  the 
agreement  is  one  the  court  ought  to  enforce,  and  I 
so  decide. 

The  plaintiffs  and  defendant  ameing  that  the 
hearing  of  the  motion  should  be  treated  as  a 
motion  for  judgment,  the  Oourt  made  an  order 
that  the  d^endant,  his  managers,  asents,  and 
servants,  should  be  restrained,  during  the  term  of 
twelve  years  mentioned  in  the  agreement  of  the 
7th  Sept.  1889,  from  purchasing  the  beer  sold  by 
the  d^endant  at  the  **  Duke  oi  Portland  '*  beer- 
shop,  from  any  person  or  firm  other  than  the 
plaintiffs  contiary  to  that  agreement. 

From  that  decision  the  defendant  now  appealed. 

NevUUy  Q.O.  (with  him  Micklem)  for  the  appel- 
lant.— ^The  contract  between  the  plaintiffs  and  the 
defendant  had  a  tendency  to  lead  to  the  exercise 
by  Philip  SavUl  of  his  influence  over  his  fellow 
magistrates  to  obtain  the  licence.  In  substance 
the  transaction  amounted  to  the  purchase  by  the 
defendant  of  Philip  Savill's  influence  with  the 
licensing  magistrates.  That  was  the  true  con- 
sideration for  the  agreement.  It  had  therefore  a 
tendency  to  interfere  with  the  due  administration 
of  justice,  and  was  consequently  illegal  and  void 
as  being  contrary  to  public  policy : 

Egerton  v.  J^arl  Br<nonl(nOj  4  H.  of  L.  Oaa.  1. 

I  do  not  rely  on  any  particular  point  in  that  case, 
but  on  the  general  statement  of  the  law  appearing 
there,  which  I  submit  is  applicable  to  the  present 
case.  [OoLLiNS,  L  J.  referred  to  Simpson  v.  Lord 
Hotvden  (9  01.  &  Fin.  61).]  Procuring  a  person 
to  retire  from  his  employment  and  to  obtain  a 
superannuation  allowance  was  held  to  be  contrary 
to  public  policy : 

Parsont  y.  Tkompvm,  1  H.  BL  822. 

The  contract  here  was  an  agreement  to  sell  a 
recommendation,  in  the  words  of  Lord  Eldon  in 

Haninffion  v.  Du  OhasUl^  2  Sw.  159,  note. 


SjINDLbt,  M.R. — You  cannot  have  it  better  put 
an  by  Romilly,  M.B.,  in  his  judgment  in 
HarhoeU  v.  HartweU  (4  Yes.  jun.  810,  at  p.  813).] 
H  the  court  comes  to  the  conclusion,  as  1  submit 
it  ought,  that  where  the  tendency  of  an  agreement 
of  this  kind  is  mischievous,  it  ought  to  hold  th»t 
it  is  void.  [Ohittt,  L.J. — ^Is  it  equivalent  to 
selling  a  recommendation  to  a  public  office  P  It 
has  been  said  that  a  recommendation  to  a  private 
office,  and  d,  fortiori  to  a  public  office,  cannot  be 
agreed  to  be  sold.]  At  anv  rate  the  agreement 
cannot  be  allowed  to  stand,  because,  if  not  actual 
champerty,  it  is  analogous  to  champerty : 

Re^  V.  D€  Bemardy,  74  L.  T.  Bep.  585;  (1896)  2 
Ch.  487. 

[Ohittt,  L.J. — ^As  long  as  a  person  is  actuated 
by  benevolence  he  may  assist  in  litigation,  but  if 
you  get  rid  of  the  element  of  benevolence  it  is  a 
different  thing.]    On  this  point  he  referred  alsb 

to 

8trang$  v.  Brennany  15  Sim.  346 ; 
Beynell  v.  Sprye,  1  De  G.  M.  &  G.  660. 

[LiNDLBT,  M.E.  referred  to  Sprye  v.  Porter  (7 
EIL  &  Bl.  58).] 

Farvoell,  Q.O.  and  H.  M,  Humphry,  for  the  re- 
spondents, contended  that  there  was  no  question 
in  this  case  of  one  magistrate  using  his  influence 
with  his  brother  magistrates  to  induce  them  to 
grant  a  licence ;  but  toat  all  that  the  respondent^ 
did  was  to  let  it  be  known  that  they  thought  the 
defeudant  sufficiently  respectable  for  them  to 
undertake  to  supply  him  with  beer;  and  that 
therefore  the  agreement  was  not  illegal  on  thck 
ground  that  it  was  contrary  to  public  policy,  no;r 
on  the  ground  that  it  savoured  of  champerty. 

MiMem  replied. 

LiNDLBT,  M.R.  —  This  case,  which,  befori^. 
Romer,  J.,  was  treated  rather  lightly,  has  been, 
argued  before  us  very  fully,  and  counsel  have 
raued  questions  of  very  considerable  importance, 
not  only  to  the  litigants,  but  to  the  public  at 
lai^^  and  especially  to  those  of  the  public  who 
are  concerned  in  obtaining,  and  opposing,  public- 
house  licences.  The  case  is  presented  to  us  in  a 
somewhat  curious  form.  An  action  was  brought 
by  SaviU  Brothers  Limited  ag^st  a  person  of 
the  name  of  Langman,  to  restrun  Langman  from 
buying  beer,  and  so  on,  from  anybody  but  SaviU 
Brothers.  That  is  the  object  of  it.  The  defence 
raised  by  Langman  is,  that  the  agreement  upon 
which  the  plamtiJEb  are  suing  is  an  illegal  agree- 
ment. If  it  is,  of  course  the  plaintiffis  are  not 
entitled  to  the  relief  which  they  seek.  Now,  the 
agreement  is  contained  in  a  letter  which  I  will 
read ;  but»  before  I  do  so,  I  will  state  shortly  what 
the  position  of  affairs  is,  or  was.  Savill  Brothers 
Limited  is  a  company  which  has  taken  over  the 
business  of  a  firm  called  SaviU  Brothers,  who 
were  brewers  in^  Essex.  Like  other  brewers  they 
were,  of  course,  desirous  of  obtaining  licences 
for  persons  who  were  the  owners  of  public- 
houses,  in  order  that  they  might  take  beer,  and 
so  on,  from  them.  The  defendant  seems  to  have 
been  the  owner  of  a  piece  of  land  on  which  a 
house,  now  called  tiie  Duke  of  Portland,  has  beeti 
built.  There  was  no  Ucensed  public-house  standing 
there  at  the  tiime  to  which  the  transaction  relates ; 
but  he  wanted  to  obtain  a  Ucence  for  a  new  house, 
and  he  appears  to  have  approached  the  plaintiffs, 
or  the  plaintiffs'  clerk — ^it  does  not  matter  which 
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— and  then  this  letter  was  written  and  sinied  by  the 
defendant.  It  is  dated  the  7th  Sept.  1889,  and  is 
addressed  to  Savill  Brothers,  Stratford.  [His 
Lordship  read  the  lettei  and  continued :]  After 
that  agreement  had  been  entered  into  the  defen- 
dant did  applj,  with  the  assistance,  as  I  under- 
stand it^  of  the  plaintiffs,  for  a  licence  of  this 
house,  and  he  ootained  it.  Afterwards  some 
dispute  arose  between  him  and  the  plaintifis  in 
consequence  of  his  not  adhering  to  nis  contract 
to  obtain  all  the  beers  he  required  from  the 
plaintiffs;  and,  thereupon,  they  brought  tiiis 
action.  Then  the  defendant  set  up  the  defence 
of  illegality  to  which  I  have  alluded.  Now,  the 
illegality  is  not  disclosed  on  the  face  ot  the  letter. 
Nobody  reading  the  letter  would  see  anything 
wrong  in  it.  But  it  is  perfectly  familiar  to  all 
lawyers  that  yoa  may  set  up  a  defence  of  ille- 
gality in  answer  to  a  contract,  although  illpg^ity 
does  not  appear  on  the  face  of  the  contract.  The 
defendant  says  that  the  contract  is  ill^^  on  the 
ground  that  it  is  against  public  policy,  and  also 
on  the  ground  that  it  savours  of  champerty.  I 
will  take  the  first  ground  which  is  the  most  im- 
portant one,  and  which  has  been  most  elaborately 
argued.  How  does  the  defendant  make  out  that 
the  contract  is  illegal  ?  He  makes  it  out  by  reading 
a  paragraph  or  paragraphs  of  Mr.  Savill's  affidavit 
to  which  I  will  refer,  and  by  reading  some  answers 
which  Mr.  Savill  gave  when  he  was  cross-examined 
on  that  affidavit.  The  affidavit  says  this:  [His 
Lordship  read  the  paragraphs  set  forth  above  and 
continaed :]  Upon  that  affidavit  Mr.  Savill  was, 
as  I  have  sdready  said,  cross-examined,  and  I  will 
allude  to  one  or  two  passages  in  that  cross- 
examination  before  I  make  any  comment  on  it. 
[His  Lordship  did  so  and  continued :]  It  is  sug- 
gested that  the  plaintiffs'  own  evidence  shows  that 
this  was  really  an  ille^  agreement,  because  in 
substance  tte  transaction  between  the  plaintiffs 
and  defendant  amounted  to  the  purchase  by  the 
defendant  of  Mr.  Savill's  influence  with  his  brother 
magistrates.  That  is  how  it  is  put.  If  it  reallj 
were  an  agi*eement  hj  which  Mr.  Savill  was  to 
sell  to  the  defendant  his  influence  with  his  brother 
magistrates,  and  to  exei*cise  any  influence  over 
them,  I  should  think  the  defence  of  illegality 
was  made  out.  But,  in  my  opinion,  that  is  not  a 
f'«ir  inference  to  be  drawn.  The  true  inference, 
I  think,  is  that  this  transaction  amounts  to 
nothing  more  than  an  agreement  to  become  tied 
to  the  plaintiffs,  which  agreement  gets  known 
somehow  or  other — nobody  knows  exactly  how-^ 
and  when  known  it  has  the  effect  of  increasing 
the  defendant's  chance  of  securing  the  licence. 
Now,  let  us  consider  a  little  what  a  licensiog  com- 
mittee is,  and  how  the  business  is  transacted.  In 
tbe  first  place,  brewers  may  be  magistrates.  That 
is  in  accordance  with  well-known  law.  It  is  also 
in  accordance  with  well-known  law  that  a  brewer, 
who  is  a  magistrate,  cannot  attend  or  act  at 
brewster  sessions.  He  can  tnke  no  part  in  the 
licensing  of  public-houses  within  the  district  for 
which  he  is  a  magistrate.  Now,  when  ma^strates 
meet  for  the  purpose  of  considering  these  bcensing 
questions  they  are  not  a  court.  That  has  been 
decided  by  the  House  of  Lords.  They  are  a  sta- 
tutory meeting  of  properly  constituted  persons, 
and  their  meeting  is,  I  believe,  by  law,  open  to 
the  public.  What  do  they  meet  for  P  They  iceet 
to  perform  public  duties.  Their  duty  is  to  con- 
aider  the  propriety  and  desirability  of  granting  i 


public-house  licences  to  persons  who  apply  for 
them.  That  involves  an  investigation  into  tbe 
character  of  the  neighbourhood  with  which  thev 
are  presumably  tolerably  well  acquainted.  They 
must  consider  the  nature  of  the  public,  and  ih» 
want  of  a  public-house ;  they  must  consider  the 
character  of  the  applicant.  In  short,  |they  must 
make  themselves  acquainted  with  everything  cal- 
culated to  influence  their  decision,  and  they  most 
decide  accordingly.  That  is  their  duty.  Now, 
what  was  Mr.  eavill  to  do?  Taking  the  case 
most  strongly  against  him,  and  putting  it  as  be 
does  in  his  affidavit,  he  was  to  support  Sie  appli- 
cation. What  does  that  come  to  in  practice? 
Does  it  mean  that  he  was  to  influence  his  brother 
magistrates,  either  to  earwig  them,  or  to  bring 
the  matter  before  them  in  any  definite  way,  and 
to  use  his  influence  with  them  in  order  to  induce 
them  to  support  his  man  P  Was  that  it  P  or  was 
it  to  do  something  totally  different  ?  It  appears 
to  me  that  what  I  nave  just  described  was  never 
thought  of  by  anybody,  and  that  that  is  not  what 
was  meant  in  the  least  by  supporting  the  applica- 
tion. I  think  that  the  true  inference  to  be  curawn 
from  the  evidence  is  this,  that  brewers  are  trusted 
more  or  less  by  the  magistrates.  They  are  not 
trusted  because  they  are  disinterested  people,  but 
rather  the  reverse.  If  they  recommend  a  man  it 
is  taken  for  granted  that  that  man  is,  or  will  be, 
in  some  respect  or  other  connected  with  them  in 
trade  by  getting  Ids  beer  from  them,  or  in  some 
other  way.  It  is  because  brewers  take  the  trouble 
to  investigate  the  character  of  men  whom  thev 
support  that  their  support  has  any  weight  at  aU. 
Wnen  the  case  was  opened  by  Mr.  Nemle,  which 
it  was  with  very  great  ingenuity  and  ability,  I 
was  rather  inolinea  to  thiu  that  this  supposed 
influenceproceeded  on  the  theoir  that  the  brewers 
were  indifferent  people,  and  that  t^ey  had  no 
interest  whatever  in  recommending  one  man 
rather  than  another.  But  Mr.  Farwell*s  obeenra- 
tions  have  satisfied  me  that  that  may  not  be  so ; 
and,  looking  at  it  as  a  matter  of  business,  I  do  not 
think  that  it  is  so.  I  suspect  that  all  brewers  who 
recommend  people  are  known  to  only  recommend 
those  with  whom  they  have  some  engagements,  or 
in  whom  they  may  be  interested  in  some  way.  It 
is  taken  for  granted  that  they  will  not  recommend 
a  man,  and  will  not  have  any  business  dealings 
with  a  man,  who  is  an  unfit  man  to  have  a  licence. 
Therefore,  when  I  come  back  to  the  quesfioD, 
Can  this  be  regarded  as  the  purchase  of  a  recom- 
mendation P  1  answer  "  No,  it  is  nothing  of  the 
sort ;  it  is  nothing  more  than  the  natural  business 
consequence  of  the  fact  that  the  brewer  is  about 
to  enter  into  a  business  arrangement  with  the 
man."  If  that  is  so,  it  is  unneoessaiy  to  distinguish 
such  cases  as  Egerton  v.  Broundow  (4  H.  of  L. 
Cas.  1) ;  or  Simpson  v.  Lord  Howden  (9  CI.  &  F. 
61) ;  or  Parsons  v.  Thompson  (1  H.  Bl.  322) ;  or 
Hartwell  v.  Hartwell  (4  Yes.  jun.  810) — which  was 
the  best  case  Mr.  Neville  had  in  his  favour ;  or 
Hanington  v.  Du  Chastel  (2Sw.  159,  n).  Thosecases 
have  very  properly  laid  down  the  law  that  if  a 
person  agrees  to  sell  a  recommendation  for  monej 
that  is  a  ground  for  avoiding  the  contract.  It  is  a 
breach  of  moral  duty.  I  do  not  say  that  it  is  a 
duty  which  could  be  enforced  by  law ;  but  it  is  a 
breach  of  a  duty  which  every  man  owes  to  the 
public  in  maintaming  a  proper  oode  of  honour, 
and  so  on.  I  do  not  oelieve  that  any  Jury,  if  tbe 
case  had  been  properly  laid  before  them,  would 
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Iiave  fonnd  that  this  was  in  substance  or  effect, 
the  sale  of  a  recommendation,  or  a  promise  to  sell 
it  in  any  proper  sense  of  that  word.  That  gr^te 
rid  of  the  mam  point.  As  to  the  agreement  being 
void  on  the  ground  of  champerty,  I  think  that 
that  point  is  comparatively  easy.  Champerty, 
after  all,  is  only  one  variety,  in  a  gross  form,  of 
what  is  called  "  maintenance,"  and  the  bottom  of 
maintenance  is  the  fostering  of  litigation  in  which 
people  have  no  interest.  Of  course  there  are  excep- 
tions in  the  case  of  charity.  There  is  no  litigation 
or  semblance  of  it  in  the  present  case.  The  idea 
does  not  enter  into  it  at  all.  Apart  from  that  the 
thing  bought  was  not  divided.  There  was  no 
fighting  over  the  licence,  or  dividing  the  licence ; 
and  to  say  that,  because,  without  the  licence,  you 
cannot  carry  on  trade,  and  two  persons  are  to 
share  the  profit  of  the  beer  which  is  to  be  sold  in 
pursuance  of  the  licence,  is  stretching  the  doctrine 
of  champerty  to  an  absurdity.  I  do  not  think 
that  there  is  anythiDg  in  that  point.  The 
other  point  which  I  have  dealt  with  appeared 
at  first  to  me  to  be  a  formidable  one;  but, 
upon  consideration,  I  am  satisfied  that  Ilomer, 
J.'s  judgment  was  quite  right.  The  appeal 
must,  therefore,  be  dismissed,  and  dismissed  with 
costs. 

Chitty,  L.J. — I  am  of  the  same  opinion.  The 
main  point  raised  by  Mr.  NeviUe,  and  argued 
with  great  fulness  and  ability  by  him  before  us — 
together  with  the  citation  of  authorities  which  he 
did  not  think  it  necessazy  to  cite  before  Romer,  J«, 
because  the  case  did  not  assume  the  proportions 
that  it  has  here — ^is  that  the  agreement  is  tainted 
with  illegality ;  that  there  is  a  corrupt  tendency 
m  it.  On  the  face  of  the  agreement  no  such 
objection  could  be  raised.  The  only  evidence  that 
we  have  had  before  us  consists  of  the  plaintiffs' 
evidence,  because  the  defendant's  evidence,  by 
arrangement  with  counsel,  has  not  been  referred 
to.  The  plaintiffs'  evidence  consists  of  Mr.  Savill's 
affidavit  and  his  cross-examination.  I  think  Mr. 
Neville's  excellent  argument  was  greatly  due  to 
the  affidavit  put  in  on  behalf  of  the  plaintiffs. 
Prom  the  plaintiffs'  point  of  view,  I  think  that 
that  affidavit  was  very  unfortunate ;  and,  reading 
the  affidavit  alone,  I  should  say  that  there  would, 
supposing  the  case  had  been  tried  before  a  jury, 
have  been  evidence  to  go  before  the  jury  on  which 
the  jury  might  have  held  that  the  defence  set  up 
of  illegality  had  been  proved.  The  materi^ 
passages  of  that  affidavit,  and  the  cross-examina- 
tion upon  it,  have  been  read  by  the  Master  of  the 
Rolls,  and  I  think  from  the  two,  putting  them 
together  reasonably  and  fairly,  that  we  can  see 
our  way  to  a  result.  Direct  evidence  of  the  illo- 
gality  there  is  none.  It  is  the  indirect  evidence 
and  the  inferences  to  be  drawn  from  the  facts  as 
stated  by  Mr.  Savill,  which  are  relied  upon,  In 
my  opinion  the  whole  case  on  this  point  is  dis- 
posed of  by  a  finding  of  fact,  or  ratner  the  just 
inference  to  be  drawn  from  the  facts  stated ;  and 
I  think  that  the  result  is  that  the  agreement  is 
not  tainted  with  illegality.  To  put  it  quite  shortly ; 
Mr.  Savill  states  against  himself  that  it  was  part 
of  the  consideration  which  he  gave  for  the  agree- 
ment that  the  beer  sold  by  his  firm  should  be 
taken  by  the  defendant,  and  that  he  would  sup- 
port the  application  that  was  being  made  by  the 
defendant.  That  word  *'  support "  requires  some 
explanation.  I  think  the  evidence  shows  what  is 
the  meaning  of  the  term  **  support "  as  it  is  used 
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by  Mr.  Savill.  Was  Mr.  Savill,  who  was  acting 
in  this  matter  as  agent  for  the  plaintiff  company, 
to  use  his  influence  with  his  brother  magistrates  P 
I  think  that  the  explanation  which  he  has  given 
shows  that  he  was  neither  to  do  it  directly,  nor 
indirectly.  The  case  stands  thus:  Neither  the 
plaintiffs'  name,  nor  Mr.  Savill's  name,  appeared 
at  the  meeting  at  brewster  sessions ;  but  they,  as 
part  of  what  they  had  undertaken  to  do,  issued 
the  various  notices  required  in  order  to  comply 
with  the  statute.  Those  notices  did  not  contain 
their  names ;  but  somehow  or  other,  it  becomes 
known — and  people  talk  of  these  things  in  the 
district — ^that  an  application  air  brewster  sessions 
is  supported  by  a  brewer  when  that  is  the  fact, 
and  that  fact  was  known  in  this  case.  I  think  that 
the  evidence  proves,  and  probably  the  magistrates 
were  aware,  that  the  appiication  was  supported  by 
Mr.  Savill.  Beyond  that  I  can  find  no  evidence 
which  goes  to  assist  the  defence.  The  support  of 
the  application  for  the  licence  was  simply  through 
the  common  knowledge  that  existed  at  the  meet- 
ting  of  magistrates — and  which  I  will  take  it 
reached  the  magistrates  themselves — that  the 
brewers,  namely,  Savill  Brothers  Limited,  were 
interested  in  the  application.  It  seems  to  me,  on 
the  only  evidence  we  have  before  us,  that  it  was 
common  knowledge  that  the  brewers  had  an 
interest,  and  that  it  is  a  recommendation  to  the 
magistrates  sitting  for  the  purpose  of  granting  or 
refusing  licences  that  the  particular  publican  is 
supported  by  a  brewer,  and  a  respectable  brewer. 
Brewers,  in  their  own  interest,  for  the  purpose  of 
getting  a  man  to  buy  and  retail  their  beer,  wiU  pro- 
bably select  a  fit  man,  and  who  will  see  that  the 
house  in  respect  of  which  the  licence  is  granted  is 
a  proper  house  in  which  te  cariy  on  the  business. 
That  is  a  recommendation  which  is  not  any  evi- 
dence whatever  of  any  corrupt  practice  on  the 
part  of  the  plaintiffs.  Of  course,  when  it  is  said 
that  they  wiU  support,  it  is,  besides  the  expla- 
nation I  have  given,  involved  that  they  will  not 
oppose.  It  may  be  that  brewers  stand  apart  and 
do  not  oppose  one  another's  applications  of  this 
kind.  I  do  not  know  how  that  is,  and  there 
is  no  evidence  on  the  point.  The  result  is, 
I  think,  that  the  difficulty,  which  Mr.  Savill 
by  his  affidavit  brought  upon  himself,  is  alto- 
gether removed  when  the  ^hole  of  the 
plaintiffs'  evidence  is  fairly  examined  and  con- 
sidered. Then,  as  to  the  champerty  point,  I 
really  have  nothing  whatever  to  add.  It  seems 
to  me  that  it  would  be  straining  the  doctrine  of 
champerty  to  say  that  it  had  any  relation  to  this 
application  for  a  licence.  Of  course,  you  cannot 
divide  the  licence  between  the  parties.  The  only 
analogy  that  could  be  pursued  would  be  that  the 
profit  which  was  produced  through  the  licence  by 
means  of  the  plaintiffs  supplying  theii'  beer  to 
the  defendant  was  the  thing  that  was  in  compe- 
tition. But  in  competition  where?  There  was 
no  litigation  about  it.  As  has  been  very  fully 
explained  in  the  House  of  Lords,  the  magistrates 
do  not  constitute  a  court.  Their  proceedings  are 
necessarily  open  by  virtue  of  the  statute  which 
applies ;  but  it  is  nothing  like  a  lis  relating  to  the 
licence.  In  my  opinion,  the  app»-al  ought  to  be 
dismihsed. 

Collins,  L.J — I  am  of  the  same  opinion.  The 
agreement  on  its  face  is  not  open  to  any  objection 
save  that  as  tt>  champerty,  which  I  will  deal  with 
in  a  moment ;  but,  so  far  as  the  consideration  is 
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concerned,  the  agpreement  is  on  its  face  perfectly 
legaL  The  plaintiffs,  however,  for  some  reason 
which  I  Ho  not  understand,  have  hiunched  their 
case  with  an  affidavit  in  which  Mr.  Savill  purports 
to  disclose  more  than  is  apparent  on  the  face  of 
the  agreement.  He  was  cross-examined  on  that 
affidavit,  and  he  gave  answers  which  also,  according 
to  his  own  view,  showed  that  there  «as  something 
more — at  all  events  he  suggested  there  was  some- 
thing more — in  the  bargain  than  appeared  on  the 
face  of  the  contract.  I  was  very  much  impressed  by 
Mr.  Neville's  argument  and  his  mode  of  handling 
the  facts,  and  now,  having  heard  Mr.  Farweu 
also,  I  am  still  of  opinion  tb^t  there  was  evidence 
which  any  judge  who  tried  the  case  would  have 
been  bound  to  submit  to  the  consideration  of  a 
jury — whether  or  not  there  was  in  this  bareain  a 
term  directly  or  indirectly  that  Mr.  Savill  should 
use  his  influence  with  the  tribunal,  whose  function 
it  was  to  d^'cide  on  the  licence,  to  procure  the 
licence  for  the  defendant.  In  my  judgment,  if 
that  was  part  of  the  bargain,  it  would  be  an  illegal 
bargain,  and  as  at  present  advised  I  am  not  clear 
that  it  would  have  been  any  the  less  illegal  if  the 
magistrates  had  reason  to  suppose  that  Messrs. 
Savill  Brothers  were  not  altogether  disinterested. 
It  would  be  a  bargain  for  the  sale  of  the  recom- 
mendation, and  I  think  such  a  bargain  would 
be  illegal,  even  though  the  tribunal  before 
whom  the  question  arose  mi^^ht  be  taken  to 
know  that  the  party  bringmg  it  was  not 
altogether  disinterested  in  the  matter.  But, 
when  one  comes  to  sift  the  case,  one  finds  that 
the  case  has  been  submitted,  not  to  a  jurr,  but 
to  a  highly  trained  and  intelligent  tribunal  who 
has  dealt  with  the  facts.  Bomer,  J.  has  found,  as 
a  matter  of  fact,  that  there  was  no  ille^  con- 
sideration in  the  matter.  If  I  were  dealing  with 
the  decision  of  a  jury,  I  should  think  that  it  was 
perfectly  competent  for  them  to  have  found  also  as 
a  fact  that  no  illegal  consideration  entered  into 
the  bargain.  When  I  look  at  all  the  facts  and 
see  how  this  suggestion  of  illegality  got  intro- 
duced into  the  discussion,  I  think  that  the  true 
explanation  is  that  given  by  the  Master  of  the 
Bolls.  The  r6al  bargain  is  the  bargain  on  the 
written  contract.  The  plaintiffs  have  sought  to 
embellish  and  enhance  the  consideration  by 
dwelling  on  the  ^at  advantages  anyone  must 
derive  uom  its  being  known  that  the  defendant  is 
in  any  way  connected  with  their  firm,  and  that, 
theren)re,  the  influence  brought  to  bear,  and  the 
advantages  of  their  special  training  are  simply 
accretions  on  the  fact  that  he  has  consentea  to 
tie  his  trade  to  them.  If  that  be  so,  there  is  no 
element  of  illegality  in  the  consideration.  I  do 
not  think  that  thei'e  is  any  doubt  about  the  law 
on  the  matter  which  has  been  fully  placed  before 
us  by  Mr.  Neville.  But  that  is  all  disposed  of 
when  we  arrive  at  the  issue  of  fact  that  it  was  no 
part  of  the  bargain  that  Mr.  Savill  should  for 
moDey  sell  his  recommendation  to  the  defendant. 
I  have  come  to  the  conclusion  that  that  was  not 
part  of  the  bargain.  The  only  other  quention  is 
that  of  champerty.  The  short  and  real  answer  to 
that  is,  that  champerty  is  only,  as  was  put  in  the 
old  books,  amonif  others  the  Institutes,  the  most 
odious  species  of  maintenance.  Mainten<«nce  at 
common  law  is  when  a  man  *'  maintains  a  suit  or 
quarrel  for  the  disturha  ce  or  hindrance  of  right." 
That  is  the  common  law  definition;  and  the 
statutory    definition  is  practically  to  the    same 


effect :  "  People  who  shall  maintAin  quarrels  in 
the  country  to  the  let  of  the  common  law." 
Here  there  is  no  stirring  up  of  suits  or  quarrels, 
because  the  application  for  a  licence  is  not  in  any 
sense  litigation.  Therefore  it  is  impossible  that 
there  can  be  champerty  in  relation  to  the  appli- 
cation  for  the  licence.  I  do  not  feel  pressed  by 
the  other  difficulty,  namely,  that  there  is  no 
'*  champ  "  to  divide,  because,  if  it  were  c^[MLble 
of  being  champerty,  the  division  of  the  profits  to 
be  made  by  the  sale  of  the  beer  might  bring  it 
within  the  ambit  of  champerty.  However,  it  is 
not  neoessaiy  to  decide  that.  I  agree,  therefore, 
that  the  appeal  should  be  dismissed  with  costs. 

Appeal  dimnissed. 

Solicitors  for  the  appellant,  Layton,  Sons,  and 
Lendon. 

Solicitors  for  the  respondents,  Sandilands  and 
Co, 


July  14  and  25, 1898. 

(Before  Smith,  Bigby,  and  Williams,  L.JJ.) 

Thb  Thbtfobd  Ookpobation  v.  The  Nosfolk 
County  Council,  (a) 

APPEAL    FBOM    THE   QUEEN'S    BENCH  DIVISIOH. 

Local  Oovemment — Govts  of  quarter  sessions— - 
Borough  having  a  population  less  than  10,000 
— Salary  of  cLerh  to  borough  justices — Faymeni 
out  of  borough  funds — Local  Chvemment  Act 
1888  (51  &  52  Vict  c.  41),  ss.  35,  38,  and  84. 

In  the  case  of  a  borough  which  hcu  a  separate  court 
of  quarter  sessions  and  which^  according  to  the 
census  of  1881,  contained  a  population  of  leu 
than  10,000,  there  is  nothing  in  the  Local  Govern- 
ment Act  1888  to  throw  upon  the  county  councQ 
the  payment  of  the  salary  of  the  recorder  : 

Ex  parte  the  Kent  Coun^  Council  and  the 
Councils  of  the  Boroughs  of  Dover  and  Sand- 
wich (64  L.  T,  Bep,  421 ;  (1891)  1  Q.  B,  389) 
overruled. 

Or  the  payment  of  the  salary  of  the  derk  to  the 
borotkgh  justices : 

The  County  Council  of  Cornwall  v.  The  Town 
Council  of  Truro  (70  L.  T.  Bep,  354)  and  Re 
The  Herefoi-dshire  County  Council  (71  L.  T. 
Bep.  576 ;  (1895)  1  Q.  B.  43)  overruled. 

This  was  an  appeal  from  the  judgment  of  Wills,  J. 
at  the  trial  of  the  action  without  a  jury. 

The  action  was  brought  by  the  corporation  of 
the  borough  of  Tbetford,  which  is  situate  in  the 
county  of  Norfolk,  claiming  to  recover  from  the 
county  council  of  Norfolk  the  salary  of  the 
recorder  of  the  borough  and  other  expenses  of 
the  borough  quarter  sessions,  and  also  the  salaiy 
of  the  clerk  to  the  borough  justices. 

The  borough  of  Thetford  had  a  population, 
according  to  the  census  of  1881,  of  less  than 
10,000. 

Wills,  J.  held  that  theexpeohcs  of  the  recorder 
and  the  borough  quarter  sessions  must  be  borne 
by  the  corporation  of  the  borough,  but  that  the 
salary  of  the  clerk  to  the  borough  justices  was 
payable  by  the  county  council,  and  he  gave  judg- 
ment accordingly. 

The  case  is  reported  ante,  p.  253 ;  77  L.  T.  Rep. 
498;  (1898)  1  Q.  B.  141. 

The  corporation  appealed  aeainst  the  first  parfe 

(a)  Reported  by  E.  Manlbt  Smhh.  Beq..  BarTiater-«t-Lev 
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of  this  judgment,  and  there  was  a  cross  appeal  by 
the  county  coundl  against  the  latter  part. 

The  sections  of  uie  Local  Groyemment  Act 
1888  bearing  nx>on  the  ouestion  and  the  argu- 
ments and  cases  cited  sufficiently  appear  in  the 
judgments. 

July  13  and  14. — Crump,  Q.C.,  l8CMC8,  Q.C.,  and 
Le  Biche  for  the  plaintiifs. 

Sir  E.  T.  Beid,  Q.C.  and  W.  Wills  for  the 
defendants.  ^^  ^  ^^^ 

July  25. — The  following  judgments  were  read : 

Smith,  L  J. — The  main  question  to  be  deter- 
mined in  this  case  is  whether  the  corporation  of  the 
Borough  of  Thetford  or  the  county  council  of  the 
County  of  Norfolk  are  liable  to  pay  the  salaries  of 
the  Recorder  of  Thetford  and  of  the  clerk  of  the 
peace  of  that  borough.  There  is  also  a  question 
raised  by  cross-app^,  as  to  the  payment  of  the 
salary  of  the  clerk  to  the  petty  sessions  holden  in 
and  for  that  borough,  which  I  will  deal  with 
separately.  There  is  no  doubt  that  prior  to  the 
passing  of  the  Local  Grovemment  Act  1888,  the 
ooTX>oration  of  Thetford,  which  was  a  quarter 
sessions  borough,  was  liable  to  pay  the  salaries  of 
its  recorder  and  clerk  of  the  peace,  and  for  that 
purpose  might  have  recourse  to  the  borough  fund. 
Tbe  Municipal  Corporations  Act  1882,  s.  140,  and 
sched.  5,  Part  I,  is  clear  as  to  this,  and  it  is  wholly 
unnecessary  to  go  back  to  the  Municipal  Corpo- 
rations Act  of  1835,  or  prior  thereto,  as  we  were 
invited  to  do  b^  counsel.  The  sole  point  we 
have  to  determme  as  to  the  salary  of  the 
recorder  and  clerk  of  the  peace  is  this:  Has 
the  Local  Grovemment  Act  1888  taken  oft  the 
shoulders  of  the  corporation  of  Thetford  the 
obligation  of  paying  its  recorder  and  clerk  of 
the  peace,  and  trans&rred  the  obligation  on  to  the 
shoulders  of  the  countv  council  oi  the  coimty  of 
Norfolk  P  This  entireW  depends  upon  what  is  to 
be  found  in  the  Local  Uovemment  Act  1888,  and, 
without  travelling  into  what  I  conceive  to  be 
matters  irrelevant  to  what  I  have  to  decide,  I  will 
point  out  as  concisely  as  I  can  how  the  matter 
stands.  By  the  Local  Government  Act  1888  the 
boroughs  of  England  and  Wales  were  divided 
into  Sxxee  classes.  The  first  class  consists  of 
boroughs  which  contained  a  population  of  not  less 
than  50,000  on  the  1st  June  18o8,  or  were  counties 
in  themselves.  These  are  called  *' county 
boroughs."  The  second  class  consists  of  quarter 
sessions  boroughs,  not  being  county  boroughs, 
which  contain^  a  population  of  10,000  and  up- 
wards, according  to  the  census  of  1881.  These  I 
will  call  the  larger  boroughs.  And  the  third 
class  consists  of  quarter  sessions  boroughs  which 
contained  a  population  of  less  than  10,000  accor- 
ding to  the  census  of  1881.  These  I  will  call  the 
smaller  boroughs.  The  borough  of  Thetford  falls 
within  this  last  class  of  boroughs.  It  is  clear 
that  the  L«'gislature  had  a  reason  for  splitting  up 
the  boroughs  of  England  and  Wales  into  these 
three  classes,  but  why  it  did  so  is  not  for  me  to 
speculate  upon  or  determine ;  it  is  sufficient  to 
say  that  upon  reading  sects.  31,  35,  and  38  of  the 
Act  of  18^  it  is  manifest  that  the  Legislature  has 
^one  so.  Now,  as  regaids  this  first  class  of 
boroughs — i.e.,  the  coimty  boroughs — sects  31-34 
of  the  Act  are  made  to  apply  to  them,  and  to 
them  alone.  I  have  not  to  consider  the  why  and 
the  wherefore  the  special  provisions  of  these  four 


sections  are  made  applicable  to  this  class  of 
boroughs  and  not  to  the  other  two  classes  of 
boroughs,  but  that  they  are  so  applied  is  clear,  and 
I  have  nothing  more  to  say  upon  this  matter, 
especially  as  the  borough  of  Thetford  does  not 
f aU  withm  this  class.  1  now  come  to  the  second 
class  of  boroughs,  to  which,  and  to  which  alone, 
sect.  35  with  all  its  subsections  applies.  This 
section  commences:  "In  the  case  of  a  quarter 
sessions  borough,  not  being  a  county  borough, 
containing  a  population  of  10,000  or  upwards,  the 
following  provisions  shall  .  .  .  apply."  Then 
come  special  and  specific  provisions  applicable 
to  this  class  of  borough,  and  in  my  opinion  to 
this  class  alone.  By  sub-sect.  5  of  this  35th 
section  it  is  enacted :  "  The  payment  of  the  costs 
of  assizes  and  sessions  shall  he  a  general  county 
purpose  for  which  the  parishes  in  the  borough  " 
— obviously,  in  my  opinion,  meaning  the  larger 
boroughs — "  may  be  assessed  to  county  contribu- 
tions, and  all  costs  of  prosecutions  mentioned  in 
sect.  169  of  the  Municipal  Corporations  Act 
1882,  shall  be  paid  out  of  the  county  fund." 
So  far  as  this  sub- section  5  of  sect.  35  is 
inconsistent  with  sect.  169  of  the  lljlunicipal 
Corporations  Act  1882,  it  repeals  it  ;  see 
especially  sect.  126  of  the  Local  Grovemment  Act 
1888.  It  is  said  that  this  sub-section  relieves  the 
larger  boroughs  from  payment  of  their  recorders 
and  clerks  of  the  peace.  It  may  or  may  not  do 
so.  I  have  not  to  decide  the  point,  for  I  have 
onlv  to  deal  with  the  corporation  of  Thetford, 
which  is  not  a  larger  but  a  smaller  borough.  I 
now  come  to  what  I  have  to  decide,  viz.,  whether 
by  reason  of  sect.  38  of  the  Act  of  1888,  the 
corporation  of  Thetford  is  relieved  from  paying 
its  recorder  and  clerk  of  the  peace,  and  whether 
this  burden  is  cast  upon  the  county  council  of 
the  county  of  Norfolk.  Sect.  38,  which  has 
application  to  the  smaller  boroughs  alone,  is 
wholly  dissimilar  in  its  provisions  mm  sect.  35 
of  the  Act,  which  has  application  to  the  larger 
boroughs  alone.  Why  the  Legislature  has  deter- 
mined to  deal  differently  with  the  three  classes  of 
boroughs,  as  I  have  befora  said,  it  is  not  for  me  to 
speculate  upon;  it  has  done  so.  This  sect.  38 
enacts  that  *'  Where  a  borough  having  a  separate 
court  of  quarter  sessions  contained,  according  to 
the  census  of  1881,  apopulation  of  less  than  10,(X)0  " 
— which  is  the  case  of  Thetford — "(1)  there  shall 
be  transferred  to  the  county  council  the  powers, 
duties,  and  liabilities  of  the  council  and  justices 
of  the  borough "  relating  to  pauper  lunatic 
asylums,  to  coroners,  to  analysts,  to  reformatory 
and  industrial  schools,  to  nsh  conservancy,  to 
explosives,  and  also  to  the  Highways  and  Locomo- 
tives Act  1878.  Power  is  given  by  this  section 
for  the  council  of  the  borough  to  apply  to  the 
county  council  to  declare  certain  roads  in  the 
borough  to  be  main  roads.  By  sub-sect.  5  of 
sect.  38  it  is  enacted  that  "the  area  of  the 
boruugh  shall  for  the  purposes  of  the  above-men- 
tioned Acts  and  all  other  admioistrative  purposes 
of  the  county  council  be  included  in  the  county  as 
if  the  borough  bad  not  a  separate  court  of  quaj*ter 
sessions,  and  ticcordingly  shall  be  subject  to  the 
authority  of  the  county  council  and  the  county 
coroners,  and  may  be  annexed  by  the  county 
council  to  a  coroner's  district  of  the  county  and 
the  parishes  in  the  borough  shall  be  liable  to  be 
assessed  to  all  county  contributioDS."  The 
administrative  purposes  mentioned  in  the  section 
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haye  nothiBg  to  do  with  judicial  fanctionB  of  the 
borouffh.  Administrative  purposes  are  not  judi- 
cial mnctions.  It  will  oe  noticed  that  the 
salaries  of  recorders  and  clerks  of  the  peace  in 
sect.  38,  which  deals  with  the  smaller  boroughs, 
are  in  no  waj  touched  or  dealt  with ;  they  are  left 
to  be  paid  as  thej  were  before  the  passing  of  the 
Local  Government  Act  1888,  i.e.,  by  the  corpora- 
tions of  the  smaller  boroughs,  "dy  sub-sects.  7 
and  8  of  sect.  38  power  in  given  to  the  council  of 
any  borough  of  less  than  10,000  inhabitants 
according  to  the  census  of  1881,  to  petition  Her 
Majesty  to  revoke  the  grant  of  a  court  of  quarter 
sessions  to  the  borough,  and  also  to  revoke  the 
CTant  of  a  commission  of  the  peace  for  the 
Soroush.  It  was  argued  on  behalf  of  the  borough 
that  the  Legislature  must  have  meant  to  place 
the  payment  of  salaries  of  the  recorder  and  clerk 
of  the  peace  of  the  smaller  boroughs  upon  the 
county,  because  it  had  done  so  in  the  case  of  the 
larger  boroughs  (whether  it  has  or  not  I  do  not 
decide),  and  oecause,  by  sub-sect.  5  of  sect,  38, 
Thetford,  a  smaller  borough,  is  made  liable  to  be 
assessed  to  all  county  contributions,  and  therefore 
it  should  be  held  that,  if  the  transfer  of  the 
burden  of  paying  the  recorder  and  clerk  of  the 
peace  to  the  county  council  cannot  be  found  in 
sect.  38  of  the  Act,  which  it  clearly  cannot  be, 
sub-sect.  5  of  sect.  35  must  be  pressed  into  the 
service  and  construed  as  a  general  provision  not 
limited  to  the  larger  boroughs,  as  in  my  opinion 
it  unquestionably  is,  and  made  applicable  to  the 
smaller  boix)ugns  as  well.  It  is  said,  if  this  be 
not  done,  the  Act  would  work  injustice,  and 
therefore  this  sub-sect.  5  of  sect.  35  snould  be  so 
read.  With  all  submission  to  the  late  Stephen,  J. 
and  to  my  brother  Williams,  J.,  who,  in  the  case 
of  Ex  parte  Kent  County  Council  and  the  Councils 
of  Dover  and  Sandwich  (64  L.  T.  Rep.  421 ;  (1891) 
1  Q.  B.  389)  held  that  sub-sect.  5  of  sect.  35 
was  to  be  read  as  a  general  provision  appli- 
cable to  both  the  larger  and  smaller  class  of 
boroughs,  I  cannot  agree.  To  hold  so  would,  in 
my  opinion,  be  doing  such  violence  to  the  pro- 
visions and  framework  of  the  Act  as  no  court 
would  be  justified  in  doing,  even  if  the  suggested 
imputations  upon  the  legislation  be  well-founded, 
which  I  am  by  no  means  convinced  of.  The 
special  provisions  of  sub-sect.  5  of  sect.  35  applic- 
aole  to  the  larger  boroughs  are  in  my  judgment 
purposely  omitted  from  sect.  38,  which  is  applic- 
able to  the  smaller  boroughs.  The  special 
provisions  of  sub-sect.  5  of  sect.  38  are,  as  was 
pointed  out  by  Sir  Robert  Reid,  such  as  to  tax 
the  borough  for  the  expenses  of  the  county,  and 
not  the  county  for  the  expeuses  of  the  borough  ; 
and  yet  it  is  now  said  by  the  borough  that  the 
true  reading  of  the  Act  is  that  the  county  should 
pay  these  expenses  (salaries  of  the  Recorder  and 
clerk  of  the  peace)  of  the  borough.  It  is,  too, 
significant  that  the  Legislature  in  this  sect.  38 
has  given  to  the  smaller  boroughs  an  easy  way 
out  of  these  difficulties,  if  they  du  not  desire  to 
continue  to  pay  their  recorder  and  clerk  of  the 
peace  when  made  liable  to  county  contributions ; 
for  tbey  may,  under  sub- sect.  7  of  sect.  38,  peti- 
tion Her  Majesty  to  revoke  their  grant  of  a  court 
of  quarter  sessions  and  also  their  ^rant  of  a  com- 
mission of  the  peace.  This  right  is  not  given,  it 
will  be  seen,  to  the  larger  boroughs.  As  to  the 
suggestion  that  the  borough  of  Thetford  is  unable 
by  reason  of  the  Act  of  1888  to  pay  out  of  its 


borough  fund  the  salarr  of  its  recorder  and  clerk 
of  the  peace,  I  cannot  uid  that  it  is  well-founded, 
and  do  not  agree  with  it.  The  construction  of 
sect.  38  of  the  Act  of  1888  appears  to  me  to  be 
dear,  and,  in  my  judgment,  nowhere  in  that 
section  nor  anywhere  else  in  the  Act  of  1888  can 
it  be  found  tnat  the  obligation  of  the  borough 
of  Thetford  to  pay  its  recorder  and  clerk  of  the 
peace  has  been  taken  from  the  borough  and  traDS- 
f erred  to  the  county  council  of  Norfolk.  Sect  36 
in  no  way  deals  with  the  liability  of  a  cor- 
poration, and  has  no  bearing  on  this  case.  I 
aeree  with  my  brother  Wills  that  the  liability 
of  the  corporation  to  pay  its  recorder  and 
clerk  of  the  peace  has  not  been  transferred 
by  the  Act  of  1888  to  tJie  county  council, 
and  I  am  of  opinion  that  the  appeal  of 
the  corporation  ox  Thetford  from  his  judgment 
should  oe  dismissed.  I  now  come  to  the  cross- 
appeal  of  the  county  council  as  to  whether  the 
borough  of  Thetford  or  the  county  council  of  the 
county  of  Norfolk  is  liable  to  pay  the  salary  of 
the  clerk  of  the  borough  justices  inpettv  sessions 
holden  in  and  for  the  borough  of  Tnetford.  My 
brother  Wills  has  followed  and  agreed  with  the 
case  of  Be  County  Cowncil  of  Herefordshire  (71 
L.  T.  Rep.  576 ;  (1895)  1  Q.  B.  43),  where  a 
Divisional  Court  held,  following  the  case  of 
County  Council  of  Cornwall  v.  Town  Council  of 
Truro  (70  L.  T.  Rep.  354)  which  was  a  borough 
with  a  population  of  over  10,(XK),  that  the  sahuy 
of  the  clerk  to  borough  petfy  sessions  had  since 
the  Act  of  1888  to  be  paid  by  the  county  council 
and  not  by  the  borough.  The  correctness  of 
this  decision  is  now  chaUenged  in  this  court,  and 
we  have  to  sa^  if  it  be  rightly  decided.  The 
way  in  which  it  is  said  that  the  county  council 
and  not  the  borough  is  liable  to  pay  the  saJair 
of  the  clerk  to  petty  sessions  of  tne  borough 
is  this :  First  of  aU,  the  Act  of  1849  (12  &  13 
Yict.  c.  18)  is  referred  to,  which  is  "An 
Act  for  holding  ^tty  sessions  of  the  peace 
in  boroughs,"  not  in  counties.  This  Act^  after 
reciting  that  "  petty  sessions  of  the  peace  are 
holden  in  and  for  certain  divisions  of  the  several 
counties  of  England  and  Wales,  called  petty 
sessional  divisions,  •  .  .  and  that  important 
duties  have  lately  been  assigned  to  justices 
attending  such  sessions  and  their  clerks  b^  oertain 
Acts  of .  Parliament,  and  that  it  is  desuuble  to 
.  .  .  enact  that  the  sittings  of  justices  of  the 
peace  ...  in  and  for  every  borough  .  .  .  having 
a  separate  commission  of  the  peace,  should  he 
deemed  a  petty  sessions  of  the  peace  within  the 
meaning  of  such  Acts,'*  enacts  that  **  every 
sitting  and  acting  of  justices  of  the  peace 
.  .  .  in  and  for  any  borough  .  .  .  having 
a  separate  commission  of  the  peace  within  Ensf- 
land  and  Wales  .  .  .  shall  be  deemed  a  petty 
sessions  of  the  peace,  and  the  district  for  which 
the  same  shall  be  holden  shall  be  deemed  a  petty 
sessional  division  within  the  meaning  of  any  Acts 
of  Parliament  already  made,  or  hereafter  to  be 
made,  having  relation  to  such  petty  sessions 
or  to  any  business  to  be  transacted  thereat'' 
It  is  not  suggested  that  any  Act  prior  to  the  Act 
of  1849  (12  &  13  Yict.  a  18)  places  the  appoint- 
ment  and  payment  of  a  salaried  clerk  to  a  borough 
petty  sessions  in  the  county  council,  and  it  is  not 
denied  that  prior  to  the  nassing  of  the  Act  of 
1888  the  borough  appointea  and  paid  t^e  salaried 
clerk  to  its  own  petty  sessions.    It  is,  however. 
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said   that  the  Local  Grovenunent   Act  of  1888 
changeB  all  this,  and  that  sect  84  is  the  section 
which  effects  this.    Sect.  84,  sub-sect.  1,  of  the 
Act  of  1888  runs  thus :  "  (1)  The  salaried  clerk 
of  every  petty  sessional  division  shall  be  from 
time  to  time  appointed  and  removed  as  hereto- 
fore.    (2)  The  county  council  shall  pay  to  the 
salaried  clerks  of  petty  sessional  divisions  such 
salaries  "  as  b^  this  sub-section  are  enacted,  "  and 
the  standing  joint  committee  shall  be  substituted 
for  quarter  sessions  justices  and  the  local  authority 
respectively."    It  is  true  that  by  the  Act  of  1849 
the  borough  bench  is  made  a  petty  sessional  divi- 
sion— that  is,  so  far  as  this  is  concerned,  they  are 
placed  on  a  par  with  county  petty  sessions ;  but 
with  what  salaried  clerks  is  sect.  84  of  the  Act  of 
1888  dealing  P    Now  it  will  be  seen  that  sect.  3, 
sub- sect,  (a;.)  of  the  Act  of  1888,  which  is   the 
transfer  section  to    the    county    council,    deals 
amongst    other    things    with  salaried  clerks  of 
county  justices,  but  not  with  salaried  clerks  of 
borough   justices.      These  clerks  are  not  dealt 
with  at  all.    Sect.  84  of  the  Act  of  1888  also, 
in  my  opinion,  deals  with  the    salaried    clerks 
of  county  petty  sessional  divisions,  and  not  with 
the   salaried  clerks   of  borough    petty  sessional 
divisions,  and  for  these  reasons :  Sect.  84  is  paii;  of 
a  ^roup  of  sections  commencing  with  sect    83, 
which    group    is   headed    "Officers."     Sect.    83 
refers  to  county  and  not  to  borough  officers — this 
is  clear.    The  joint  committee  (appointed  under 
sect.  30)  mentioned  in  this  section,  as  also  in  sect. 
84,  is  composed  of  an  e^ual  number  of  county 
justices  and  county  councilmen.    This  committee 
cannot  interfere  with  the  judicial  functions  of  a 
larger  or  smaller  borough.  Sect.  84,  which  follows 
sect.  83,  deals  in  my  judgment  with  exactly  the 
same  class  of  salaried  clerks    as  sect.  83,  i.e., 
salaried  clerks  of  county  petty  sessional  divisions, 
and  not  with   salaried  clerks  of  borough  petty 
sessional    divisions.    The    words,  "  Every  petty 
sessional  division "  in  sect.  84,  according  to  the 
context  and  whole  scope  of  the  Act,  mean  in  my 
opinion  a  county  and  not  a  borough  petty  ses- 
sional division.    It  will  be  seen  that  by  sect.  84 
(1)  the  appointment  as  well  as  the  removal  of  the 
salaried  clerk  mentioned  in  the  section  is  expressly 
left  where  this  had  been  prior  to  the  passing  of 
the  Act — that  is,  the  appointment  and  removal  of 
a  county  petty  sessional  salaried  clerk  is  left  with 
the  county  authority.    If  this  sub- section  applied 
to  a  borough  petty  sessions  salaried  clerk — which, 
I  think,  it  does  not — then  the  appointment  and 
removal  of  a  borough  petty  sessional  salaried 
clerk  is  left  with  the  borough  authority.     Sub- 
sect.  2  of   sect    84  also  appears  to  throw  light 
upon  this,  for  by  it  the   joint  committee — com- 
posed as   above  mentioned   of  county   men — is 
introduced  to  deal  with  the  "  officers  "  mentioned 
in  sects.  83  and  84.     What  has  such  a  committee 
to  do  with  a  borough  officer,  to  whose  selection, 
appointment,  and  removal   they   are   strangers, 
and  advisedly  kept  strangers  by  the  Act,  though 
it  is  now  said  they  are  by  reason  of  the  Act  to 
pay  his  salary  P    I  do  not  see  the  object  or  sense 
of  this,  and   in   my  opinion  it  is  not  the  true 
construction  of  the  Act.    In  my  judgment  sect. 
84  of  the  Act  of  1888  does  not  apply  to  borough 
petty  sessions  salaried  clerks  at  sill,  and  therefore 
does  not  shift  the  payment  of  such  salaried  clerks 
on  to  the  coun^  council.    In  my  judgment,  the 
Corporation  of  Thetford  is  liable  to  pay  the  salary 


of  its  own  clerk  to  its  own  borough  petty  sessions, 
as  it  was  before  the  passiue  of  the  Act  of  1888, 
and  this  obligation  is  not  by  the  Act  cast  upon 
the  county  of  Norfolk ;  and  the  case  of  Be  The 
County  douncil  of  Herefordshire  {uhi  swp,)  was 
not  rightly  decided,  and  consequently  this  appeal 
by  the  county  council  must  be  allowed.  I  have 
heard  nothing  about  a  point  apparently  taken  in 
the  court  below,  but  not  taken  here,  as  to  the 
salary  of  the  clerk  of  the  justices  acting  as 
visitors  of  licensed  houses  for  lunatics  in  the 
borough  of  Thetford,  and  I  therefore  say  nothing 
about  it.  As  the  county  couacil  has  succeeded  in 
this  appeal  and  cross  appeal,  first  as  respon- 
dents, and  secondly  as  appellants,  they  must 
have  their  costs  of  each  appeal  both  here  and 
below. 

RiGBT,  L.J. — This  action  was  brought  by  the 
mayor,  aldermen,  and  council  of  the  borough  of 
Thetford  against  the  county  council  of  Norfolk 
to  obtain  a  declaration  that  the  defendants  are 
under  an  obligation  to  pay  and  are  liable  for  the 
costs    and    expenses    of  the  quarter  and    petty 
sessions  of  the  borough,  including  the  salary  of 
the  recorder,  and  the  fees  of  the  clerk  of  the 
peace,  and  the  salary  of  the  clerk  to  the  borough 
ju^'tices,  and  other  expenses,  which  seem  to  fall 
within  tJie  description  of  expenses  of  the  justices' 
room.      The  borough  of  Thetford  is  a  quarter 
sessions  borough  of  the  class  hereinfter  referred 
to  as  smaller  boroughs.     Under  the  Municipal 
Corporations  Act  1882,  all  the  above  sums  were 
payable   by  the  borough  treasurer   out   of   the 
Dorough  fund;   the  salaries  of  the  recorder  and 
clerk  of   the  justices  without  any  order  of  the 
council,  and  the  fees  of  the  clerk  of  the  peace 
and  the  expenses  of  the  justices'  room  by  order  of 
the  council,  see  sect.  140  and  the  5th  schedule 
to  the  Act.    As  the  borough  fund  is  made  up  in 
part  of  the  corporate  income  arising  from  land 
and  valuable  securities  (sect.  139),  and  if  insuffi- 
cient for  the  purposes  to  which  it  is  applicable,  is 
to  be  supplemented  by  a  borough  rate  to  be  made 
by  the  council  (sect.    144),  the  liability  to  the 
above-mentioned  payments  may,  in  a  sense,  be 
spoken  of  as  a  liability  of  the  corporation  or  of 
the  council ;  but  it  is  important  to  observe  that 
such  payments  cannot  constitute  in  any  sense  a 
liability  of  the  quarter  sessions  or  the  justices  of 
the  borough,  who  have  nothing  whatever  to  do 
with  the  payments.    The  contention  of  the  plain- 
tiffs is  that  the  above  liabilities  are  transferred  to 
the  Norfolk  County  Council  by  the  operation  of 
the  Local  Government  Act  of  1888.    That  Act 
deals  with  a  very  complicated  subject-matter,  and 
great  care  is  required  in  dealing  with  the  different 
parts  of  it,  but  the  construction  is  greatly  facili- 
tated by  the  way  in  which  it  is  divided  into  sepa- 
rate parts.     Part  I,  consisting  of  sects.  1  to  30 
inclusive,  is  headed  "  County  Councils."    Part  II. 
is  headed  *'  Application  of  Act  to  Boroughs,  the 
Metropolis  and  certain  special  Counties."    The 
first  sub-division  of  this  part  is  headed  '*  Appli- 
cation of  Act  to  Boroughs."    This  sub- division 
comprises  sects.  31  to  39  inclusive ;  but  there  is  a 
clear  further  sub-division  by  virtue  of  which  the 
operation  of  the  different  sections  is  limited  in 
manner  hereinafter  stated,  sects.  31  to  34  inclu- 
sive being  made  to  apply  exclusively  to  wh%t  are 
called  county  boroughs,  which  are  named  in  the 
3rd  schedule  to  the  Act ;  sect.  35  exclusively  to 
quarter  sessioos  boroughs  of   a   population   of 
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10,000  or   upwards,    hereinafter    referred  to  as 
larger  boroughs ;  sect.  36  to  the  general  applica- 
tion of  the  Act  to  boroughs  having  a  separate 
commission  of  the  peace,  whether  quarter  sessions 
boroughs  or  not ;  sect.  37  exclusively  to  quarter 
sessions  boroughs  to  be  created  after  the  passing 
of  the  Act;    sect.  38  exclusively  to  quarter  sessions 
boroughs  of  a  population  of   less  than  10,000, 
hereinafte*    billed  smaller  boroughs;  and  sect.  39 
to  boroughs,  whether  quarter  sessions  boroughs  or 
not,  with  a  popDlation  of  less  than  10,000.    The 
express  words  confining  the  operations  of  these 
several  sections  to  the  dmerent  classes  of  boroughs 
referred  to  in  them  respectively  are  so  cl«;ar  and 
precise    that   nothing  less   than  express  words 
equally  clear,  or  language  raising  a  necessary 
implication    can   justify    us    in    extending    the 
respective  provisions  of  any  of  the  sections  to 
boroughs  not  referred  to  in  them.  Now,  the  above 
analysis  shows  that  the  only  sections  of  Part  II. 
which  apply  to  the  smaller  boroughs,  of  which 
Thetfora  is  one,  are  sects.  36,  38,  and  39,  and  in 
those  sections,  and  those  only  so  far  as  Part  II.  is 
concerned,  oui^ht  to  be  found  the  materials  for 
answering    the  questions  raised  in  this  action. 
Now  in  sect.  36  we  find  it  enacted  tbat,  subject  to 
the  provisions  of  the  Act,  all  such  powers,  duties, 
and  liabilities  of  the  court  of  quarter  sessions  or 
justices  of  the  borough,  as  in  the  casts  of  t-he 
county  are  by  the  Act  transferred  to  the  county 
council,  shall  cease,  and  the  county  council  is  to 
have  those  powers,  duties,  and  liabilities,  within 
the  area  of  the  borough  as  in  the  rest  of  the 
county.    The  reference  to  powers  transferred  in 
the  case  of  the  coimty  to  the  county  council 
carries  us  back  to  sect.  3  of  the  Act,  where  we 
find  that  the  subject-matter  of  the  transfers  is 
the  administrative  business  of  the  justices  of  the 
county  in  quarter  sessions  assembled,  explained 
in  the  section  to  mean  all  business  done  by  the 
quarter  sessions,  or  any  committee  appointed  by 
tne  quarter  sessions,    m  respect  of  the  several 
matters  mentioned  in  the  sub-sections  numbered 
(i.)  to  (xvi.)  inclusive.    There  are  other  provisions 
as  to  transfer  of  business  to  the  county  council, 
but  none  that  in  any  way  affect  the  present  ques- 
tion.   It  is  sufficient  to  observe  that  the  business 
transferred  ip  administrative  business  as  distin- 
guished from  judicial  business,  and  that  the  only 
transfers  are  of  powers,  rights,  and  liabilities  of 
quarter  sessions  and  justices  of  the  borough  ;  so 
that  by  this,  the    main    section     dealing    with 
transfers  of  powers,  duties,  and  liabilities,  cannot 
be  transferred  the  liability  to  payment  of  the 
salaries  and  expenses  in  question,  as  such  pay- 
ment was  not   before  the  passing  of  the  Act  a 
liability  either  of  the  quarter  sessions  or  justices 
of  the  Dorough,  but  of  the  borough  fund.  Sect.  37 
applies  only   to  quarter  eessions  boroughs  to  be 
created  in  the  future ;  but  it  may  be  observed  in 
passing  that  it  contains  no  provision  for  the  pay- 
ment by  the  county  council  of  the  salaries  now 
under  discussion,  though  it  leaves  the  liability  of 
the  parishes  in  the  borough  to  be  assessed  for 
county  contributions,  exactly  as  it  was.    Coming 
now  to  sect.  38,  which    specially  deals  with  the 
application  of  the  Act  to  the  smaller  boroughs 
we  find  that  by  sub-sect.  1  there  i«  a  transfer  of 
the  powers,  duties,  and  liabilities,  not  only  of  the 
justices,  but  also  of  the  council  of  the  borough,  as 
regards  asylums  for  pauper  lunatics.    Sub-sect.  2 
provides  for  the  transfer  of  the  powers,  duties,  and 


liabilities  of  the  council  of  the  boroDgk  as  vegards 
other  specified  matters  not  affecting  the  preseBt 
question,  but  there  is  a  special  proviso  that  the 
transfer  by   this     section    (meaning  the  whole 
sect.  3S)  shall  not,  save  as  respects  the  coroBers, 
affect   the  powers,  duties  and  liabilities  of  the 
council  of  the  borough  under  the  Municipal  Ck>r- 
porations  Act  1882.     This  very  plain  enactment 
seems  to  show  conclusively  that  the  powers  and 
duties  of  the  council  to  order  payment  of  the 
remuneration  of  the  clerk  of  the  peace,  and  the 
expenses  of  the  justices'  room  are  not  interfered 
with  by  sect.  38.    It  would  be  strange  if  the  pay- 
ment of  the  salaries  of  the  recorder  and  clen  of 
the  justices  were  dealt  with  in  a  different  manner ; 
but  it  is  plain  that  they  are  not  dealt  with  at  all. 
With  the  exception  of  sub-sects.  5  and  7,  no  other 
portion  of  sect.  38  throws  any  light  on  the  question 
oefore  us.    Sub-sect.  5  enacts  uiat  the  area  of  the 
borough  shall  for  the  purposes  of  the  Acts  before 
mentioned  in  the  section  (none  of  which  touch  the 
present  question)   and  all   other   administrative 
purposes   of   the    county    council   be    included 
m  the  coimty,    and    accordingly   the    parishes 
in  the  borough  are  to  be  liable  to  be  assessed 
to  all   county  contributions.      It  was  contended 
before   us    that    the    imposition    by    this    sub- 
section    of    contributions     to,    amongst    other 
matters,    the  cost   of  county  judicial    business 
makes  it  inequitable  that  the  boroughs  should 
continue  to  pay  for  their  own  judicial  busLness. 
It  might  not  be  difficult,  if  it  were  necessary, 
to  suggest  reasons  why  the  double  liability  should 
have    Deen    imposed;    but  if    the  fact   is,  as  it 
appears  to  be,  that  Parliament  has  imposed  the 
new  liability  without  taking  away  the  old,  we  are 
not  at  liberty  to  criticise  the  justice  of  the  l^;iB- 
lation.    At  all  events,  sub-sect.  7  has  provided  or 
pointed  out  a  means  of  getting  rid  of  the  obliga- 
tion to  pay  for  the  special  judicial  business  of  uie 
borough  II  it  should  turn  out  to  be  too  onerous. 
It  is  reasonably  clear  that  nothing  in  sect  39 
affects  the  question  before  us.    The  conclusion, 
therefore,  is  that  those  sections  of  the  Act  which 
specially  refer  to  the  smaller  boroughs  contain  no 
transfer  of  the  liability  to  make  any  of  the  pay- 
ments in  question  in  this  action.    I  have  not 
thought  it  necessaiT  to  deal  specially  with  the 
provisions  of  sect.  35  of  the  Act,  but  I  think  it  is 
plain  that  there  is  no  provision  of  that  section 
which,  either  by  express  words  or  by  necessary 
implication,  is  made  to  apply  to  the  case  of  the 
smaller  boroughs.    Coming  now  to  the  case  of  the 
salary  of  the  clerk  to  the  borough  justices,  that 
must  depend  first,  and  in  my  opmion  mainly,  on 
the  construction  of  the  Act  of  184f9  (12  &  13  Vict, 
c.  18).    Before  the  passing  of  that  Act  certain 
meetings  of  justices  called  petty  sessions  were 
held  in  certain  divisions  of  counties  called  petty 
sessional    divisions;   but    there    were    no  petty 
sessions  so  called  in  boroughs,  and  no  borough  or 
part  of  a  borough  formed  a  petty  sessional  diri- 
sion.     Important  duties  had  been  assigned  by 
certain    Acts    of    Parliament   to  the   justices 
attending  at  such  county  petty  sessions  and  their 
clerks,  but  the  provisions  of  these  Acts  did  not 
apply  to  sittings  of  justices  in  a  borough  having  a 
separate  commission  of  the  peace,  or  of  a  stipen- 
diary magistrate  taking  the  place  of  justices  for 
the  borough.     It  was  in  the  preamble  of  the 
statute,  after  recitals  to  the  effect  above  stated, 
further  recited  that  it  was  desirable  to  declare 
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-and  enact  that  the  sittings  of  justioee  of  the 
peaoe  or  of  a  stipendiary  magistrate  in  and  for 
any  borongli  having  a  separate  commission  of 
the  peaoe  ehoold  be  deemed  a  petty  sesbionM  of 
the   peace    within  the  meaning   of   sach   Acts, 
and  with  that  object  it  was  enacted  that  every 
eitting  and  acting  of  borongh  justices  or  of  a 
srtipendiary  shoaid  be  deemed  a  petty  t^essions : 
and  ffirther,  rhat  the  district  for  which  the  sittiug 
should  be  held  should  be  deemed  to  be  a  petty 
seesional  division  within  the  meaning  of  any  Acts 
of  Parliament  then  already  made  or  thereafter  to 
be  made  **  having  relation  to  such  petty  sessions 
or  any  business  to  be  transacted  thereat.'*    In 
this  quotation  the  words  "such  petty  sessions" 
must  necessarily  mean  the  previously  existing 
petty  sessions,  for  to  them  only  did  the  ActS 
already  made  apply;   and  besides  it  wouli   be 
unnecessary  to  provide   that  a  borough   sitting 
should  be  a  petty  sessions  within  the  meaning  of 
the  Act  having  relation  to  borough  petty  sessions. 
It  seems  to  me  from  the  whole  purview  of  this 
Act,  that  the  Legislature  was  not  contemplating 
any  financial  or  other  change  in  the  relation  of 
counties  and  boroughp,  but  was  dealing  only  with 
the  duties  and  jurisdiction  of  borough  sittings, 
and  that  the  name  of  petty  sessions  of  the  peace 
was  conferred  upon  the  sittiugs,  and  that  of  petty 
sessional  division  on  the  area,  only  as  a  convenient 
way  of  insuidng  that  there  might  always  be  one 
and  the  same  set  of  duties  imposed  on  justices 
and   their  clerks  within  the  boroughs  aod   the 
county,  and  that,  notwithstanding  the  generality 
of  the  language  used,  the  Act  should  not  he 
treated  as  bringing  in  a  subsequent  statutory 
provision  altering  tbe  relation  of  a  borough  and 
the  county,  such  as  the  transfer  of  a  Imbility, 
where  the  subsequent  provision  is  not  a  provision 
reasonably  plain  and  sufficient.    Here,  indepen- 
dently of  the  Act  of    1849,  there  could  be  no 
doubt  that  the  Act  of  1888  in  itself  produces  no 
change.    If  my  interpretation  of  the  Act  of  1849 
is  correct,  there  is  an  end  of  the  question.    But, 
even  supposing  the  Act  of  1849  to  a^PPly*  I  think 
that  the  dealmg  in  the  Act  of   18B8  with  the 
salaries  of  clerks  of  justices  in  petty  sessional 
divisions  is  so  far  from  being  clearly  applicable 
to  clerks  of  the  justices  of  boroughs  that  from 
the  Act  itself  it  may  be  gathered  that  only  the 
salaries  of  clerks  of  county  justices  were  being 
dealt  with.    In  the  first  place  when  once  it  is 
established    that    the    liaoility    for    the    other 
expenses  of  borough  sessions  is  not  affected  by 
the  Act,  it  would  seem  to  be  rather  capricious 
legislation    to   single    out   the   salaries    of   the 
clerks     of    borough    justices     for    exceptional 
treatment.    I    have    been    unable    to    filiid    in 
the    Act,   or    in    the    nature    of    tilings,    any 
reason    for    such    an    exception   bein^    made, 
though,    of    course,    if    it    is    made    m    plain 
language,    the    plain    intention    of    the    Legis- 
lature  must  be  followed.     Sect.  84  of  the  Act  of 
1888  was,  in  the  case  of  Re  The  County  Council 
of   Herefordshire    {uhi    8t*p.)    decided    to    have 
imposed  upon  the  county  council  the    duty   (^f 
paying  the  salary  of  the  clerk  to  the  justices  of 
a   smaller    borough    within    the    administrative 
county.      This    conclusion    might   be    right    if 
sect.  84  stood  ulone,  and  it  were  established  that 
ou  the  construction  of  the  Act  of  1849  that  Act 
applies.      Sect.  84  has,  however,  to  be  considered 
in  connection  with  sect.  83,  and  with  sect.  3,  sub- 


sect,  (x.)  and  sect.  30.  Now,  the  whole  of  sect.  3^ 
deals,  as  before  pointed  out,  only  with  the 
administrative  busmess  of  the  county  justices, 
and  sub- sect,  (x.)  deals  with  the  salaries  of  any 
officers  whose  remuneration  is  paid  out  of  the 
county  rate  other  than  the  clerk  of  the  peace  and 
the  clerk  of  the  justices,  which  must  here  mean 
the  county  justices.  This  sub-section,  therefore, 
has  no  operation  so  far  as  regards  the  salaries 
of  the  clerks  to  borough  justices.  Sect.  30  pro- 
vides for  the  appointment  of  a  standing  joint 
committee,  and  wnen  it  mentions  clerks  of  the 
justices,  it  plainly  refers  only  to  clerks  of  the 
county  justices,  and  in  no  way  deals  with  the  case 
of  the  clerk  to  the  borough  justices.  It  would 
be  strange  that  the  standing  joint  committee  on 
which  the  smaller  boroughs  have  no  sort  of 
representation,  should  be  left  to  deal  with  the 
clerks  to  the  justices  of  those  boroughs  in  any 
way.  Sects.  83  and  84,  which  stand  together 
uuder  the  title  "  Officers,"  are  not  referred  to  in 
aoy  way  in  that  part  of  the  Act  which  is  con- 
cerned with  the  application  of  it  to  boroughs,  and 
are  in  no  way  connected  with  that  part.  Pre- 
sumably, therefore,  the  officers  within  those 
sections  (83  and  84)  must  mean  officers  of  the 
county,  and  the  presumption  is  confirmed  when 
the  terms  of  the  sections  are  considered.  Sect.  83 
is  plainly  confined  to  the  case  uf  clerks  of  the 
peace  and  clerks  or  officers  of  the  county  council, 
and  the  standing  jjoint  committee  appointed 
under  sect.  30  have  jurisdiction  under  the  section 
by  virtue  of  the  circumstance  that  the  officers 
are  concerned  partly  with  the  county  council 
and  partly  with  the  county  justices.  Sect.  84, 
sub-sect.  1  provides  that  the  salaried  clerk  of 
every  petty  sessional  division  is  to  be  from 
time  to  timo  appointed  and  removed  as  hereto- 
fore. Unless  we  get  from  the  context,  as  I 
think  we  do,  that  the  clerks  here  spoken  of  are 
county  officers,  this  sub- section  would,  on  the 
literal  reading  of  the  Act  of  1849,  include  the 
clerks  of  borough  justices,  but,  as  to  them, 
would  be  quite  superfluous  and  inoperative. 
Sub-sect.  2  contains,  of  course,  the  enadtment 
relied  upon ;  but  the  substitution  of  the  standing 
joint  committee  for  the  quarter  sessions  and  the 
local  authority  seems  to  me  to  point  strongly  to 
the  conclunion  that  only  clerks  to  county  petty 
sessional  divisions  were  being  dealt  with.  It 
would,  again,  be  apparently  a  capricious  scheme 
of  legislation  to  subject  to  the  control  of  a  com- 
mittee, containing  no  representative  of  a  smaller 
borough,  officers  who  have  no  duties  to  perform 
with  which  the  committee  are  concerned,  and  with 
whose  appointment  and  removal  the  committee 
have  nothing  to  do  My  conclusion  is  that  the 
salaries  of  the  clerks  to  the  borough  justices  are 
not  dealt  with  by  the  Act. 

Williams,  L.J. — I  agree.  I  am  fully  satisfied 
that  my  decision  in  the  Dover  and  Sandwich 
cases  {uhi  sup.)  was  wrong.  In  order  to  avoid 
putting  on  the  Local  Government  Act  1888  a  con- 
struction which  I  found  a  difficulty  in  thinking 
that  the  Legislature  intended — that  is  to  say, 
that  the  intention  was  to  impose  upon  smaller 
boroughs  not  only  the  burden  of  double  taxation 
but  also  the  obligation  to  recoup  under  S'^ct.  151 
of  the  Municipal  Corporations  Act  1882  the 
county  the  expense  of  prosecuting  at  assizes  and 
maintaining  and  punishing  prisoners  committed 
to  the  assizes  from  the  borough,  which  obligation 
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is  obvioiiBly  a  mere  corollary  to  the  exemption  of 
the  borough  from  the  county  rates  contained  in 
sect.  150y  which  exemption  is  taken  away  by  the 
express  provisions  of  sects.  35  and  38  of  the  Act 
of  1888 — I  put  a  construction  upon  those  sections 
which  I  am  now  satisfied  they  will  not  bear,  but 
which  I  deduced  from  the  absence  in  sect.  38  of 
the  words  in  sect.  35  of  reservation  of  powers, 
duties,  and  liabilities  of  the  councils  of  the  larger 
boroughs  (notwithstanding  the  larger  boroughs 
having  become  a  part  of  the  county  for  the 
purposes  of  the  Act),  although  the  area  of  smaller 
boroughs  did  by  sub- sect.  5  of  sect.  38  become  a 
part  of  the  county,  and  deduced  also  from  the  fact 
that  it  was  hardly  contested  before  me  that 
part,  at  all  events,  of  sub- sect.  5  of  sect.  35— 
namely,  that  part  which  made  the  costs  of  assizes 
and  sessions  a  county  purpose — was  of  general 
application  outside  larger  boroughs.  With  regard 
to  the  clerk  to  the  justices  for  the  borough,  it 
seems  clear  that  prior  to  the  Act  of  1888  such 
clerk  was  paid  his  salary  out  of  the  borough  fund. 
It  is  contended  that  since  the  passing  of  that  Act 
the  payment  of  such  salary  must  be  by  the 
county  council,  by  virtue  of  sect.  84  of  that  Act, 
which  provides :  (1)  that  the  salaried  clerk  of  every 
petty  sessional  division  shall  be  from  time  to  time 
appointed  and  i*emoved  as  henstofore;  (2)  that 
the  county  council  shall  pay  to  the  salaried  clerks 
of  petty  sessional  divisions  such  salaries  as  may 
be  fixed  under  the  enactments  relating  to  those 
clerks,  and  all  fees  and  costs  payable  to  such 
clerks  which  are  not  excluded  m  the  fixing  of 
their  salaries  shall  be  paid  into  the  county 
fund,  and  in  the  enactments  relating  to  such 
salaries  and  fees,  the  standing  joint  com- 
mittee shall  be  substituted  for  the  quarter 
sessions  justices  and  the  local  authority  re- 
spectively. It  is  said  that  the  clerk  to  the 
borough  justices  comes  within  the  words  "  salaried 
clerks  of  petty  sessional  divisions  "  in  sect.  84  of 
the  Act  of  lo88,  because  it  is  enacted  by  sect.  1 
of  the  Petty  Sessions  Act  of  1849  (12  &  13  Yict. 
c.  18)  that  every  sitting  and  acting  of  justices  of 
the  peace  for  any  borough  having  a  separate  com- 
mission of  the  peace  shall  be  deemed  a  petty  sessions 
of  the  peace  and  the  district  for  which  the  same 
shall  be  holden  shall  be  deemed  a  petty  sessional 
division  within  the  meaning  of  any  Acts  of  Parlia- 
ment made  or  hereafter  to  be  made  having  relation 
to  such  petty  sessions  or  any  business  transacted 
thereat.  1  do  not  agree  to  thin  contention.  In 
order  to  arrive  at  the  meaning  of  *'  salaried  clerks 
of  petty  sessional  divisions  "  in  sect.  84  of  the  Act 
of  1888,  one  must  look  at  the  provisions  of  that 
Act  and  ascertain  whether  the  words  refer  to  all 
such  salaried  clerks,  whether  to  county  or  borough 
justicep,  or  whether  the  words  are  limited  to 
salaried  clerks  to  county  justices  only.  Now,  the 
first  reference  in  the  Act  of  1888  to  clerks  to  the 
justices  is  in  clause  (x.)  of  sect.  3,  the  section 
which  provides  for  the  transfer  to  the  county 
council  of  the  administrative  business  of  the  jus- 
tices of  the  county  in  quarter  sessions  assembled, 
and  clause  (x.)  provides  for  the  transfer  to  the 
county  council  of  the  appointment,  removal,  and 
determination  of  salaries  of  any  officers  whose 
remuneration  is  paid  out  of  the  county  rate  other 
than  the  clerk  of  the  peace  and  the  clerks  of  the 
justices.  The  clerks  of  the  justices  here  spoken 
of  are  those  whose  i-emuneration  is  paid  out  of 
the    county    rate,   and    clerks    to    the    borough 


justices  did  not  at  the  date  of  the  transfer  to  the 
council  fall  within  this  category.  Then  sect.  30 
of  the  Act  of  1888  provides  that  for  the  purpose 
of  the  clerk  of  the  peace  and  the  clerks  to  the 
justices  and  joint  officers  and  of  matters  required 
to  be  determined  jointly  by  the  quarter  sessions 
and  the  county  council,  there  shall  be  a  stand- 
ing joint  committee  of  quarter  sessions  and 
the  county  council.  It  seems  to  me  that 
the  clerks  of  the  justices  here  spoken  of  are 
clerks  to  the  county  justices,  but  the  matter  is 
somewhat  complicated,  At  first  sight  it  looks  as 
if  boroughs  were  represented  on  the  standing  joint 
committee,  because  sect.  48,  sub- sect.  3.  enacts: 
"  Provided  that  where,  at  the  passing  of  this  Act, 
the  police  force  in  such  liberty  or  franchise  "  (i.e^ 
a  liberty  or  franchise  defined  in  sub  sect.  1  of  sect 
48 — ^namely,  a  liberty  and  franchise  of  a  comity 
wholly  or  pai*tially  exempt  from  county  rate)  '•  is 
under  the  control  of  the  quarter  sessions  for  such 
liberty  or  franchise,  there  shall  be  one  police  force 
for  the  whole  administrative  county  under 
the  county  council,  and  the  quarter  sessions 
of  such  liberty  or  franchise  shall  appoint 
such  number  of  the  members  of  the  standing 
joint  committee  under  this  Act  as  may  be  agreed 
upon  by  the  county  council,  the  quarter  sessions 
of  the  county,  and  the  quarter  sessions  of  the 
liberty  or  franchise  or  in  default  of  agreement 
may  be  determined  by  a  Secretary  of  State."  Bnt 
a  quarter  sessions  borough  with  a  population  of 
under  10,000  does  not  seem  to  be  wholly  or  par- 
tially free  from  contribution  to  the  county  rate. 
Then  comes  a  part  of  the  Act  beginning  at 
sect.  83,  and  headed  "  officers,"  which  seems  to  me 
to  deal  only  with  clerks  of  the  peace  and  the 
clerks  to  the  justices  excluded  from  the  pro- 
vision of  clause  (x.)  of  sect  3.  which  deals  with 
other  **  officers,  whose  remunei*ation  is  paid  oat 
of  the  county  rate."  It  is  true  tnat  the 
term  used  in  sect.  84  is  not  "clerk  to  the 
justices,"  but  "  salaried  clerk  of  every  petty 
sessional  division  " ;  but  I  think  that  the  whole  of 
this  part  of  the  Act  is  dealing  with  officers  whose 
remuneration  is  paid  out  of  the  county  rate,  and 
was  so  paid  at  the  time  of  the  transfer,  and  that 
sect.  84  has  no  reference  to  clerks  to  borough 
justices.  Moreover,  I  doubt  whether  the  Lo^ 
Government  Act  1888  is  an  Act  of  Parliament 
having  relation  to  petty  sessions  or  any  business 
thereat ;  but  1  am  not  sure  about  this,  and  prefer 
to  rest  my  judgment  on  the  ground  that  in 
sect.  84  "  salaried  clerk  of  every  petty  sessional 
division  "  includes  only  those  clerks  whose  salary 
was  payable  at  the  date  of  the  passing  of  the 
Act  of  1888,  out  of  the  county  rate.  If  these 
salaries  of  salaried  clerks  ought  to  be  paid  oat  of 
the  county  fund,  and  are  recoverable  by  the 
plaintiffs,  1  do  not  agree  that  the  judgment  ought 
to  be  limited  to  six  month's  salary ;  but  I  further 
think  that,  even  if  these  salaries  are  payable  oat 
of  the  county  late,  no  action  will  lie  by  the  plain- 
tiffs for  moneys  which  they  voluntarily  chose  to 
pay,  being  uuder  no  mistake  as  to  facte.  But 
these  questions  do  not  arise  unless  these  salaries 
are  payable  by  the  county  council  of  the  county. 

Appeal  dismiaaed  and  cross-appeal  allowed. 

Solicitors  for  the  plaintiffs.  Ford,  Lloyd,  Bari- 
lett,  and  Michehnore,  for  /.  Houchen,  Thetford. 

Solicitors  for  the  defendante,  Sharpe,  Parker, 
and  Co.  for  C.  Foster,  Norwich. 
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July  27,  28,  and  Aug.  8, 1898. 

(Before  Lindlbt,    M.R.,  Ohitty   and 
oollins,  l.jj.) 

The  Southwabk  and  Yaxtxhall  Watbb  Com- 
pany V.  Wandswobth  Dibtbict  Boabd  op 
WoBES.  (a) 

APPEAL  FBOM  THE   CHANCEBY  DIVISION. 

Local  aiUhority  —  Water  company  —  Lowering 
surface  of  street — Duty  of  tocat  authority  to 
lower  pipes — Metropolis  Management  Act  1855 
(18  &  19  Vict,  c.  120),  s.  98. 

A  local  authority  under  powers  conferred  on  them 
by  the  Metropolis  Management  Act  1855,  s.  98, 
proposed  to  lower  the  surface  of  streets  in  their 
district.  Upon  motion  by  a  water  company 
whose  pipes  lay  tmder  the  streets,  to  restrain  the 
local  authority  from  carrying  out  their  proposed 
works  without  also  lowering  the  pipes  at  least  the 
same  distance : 

Held,  that  the  section  imposed  no  d/aty  on  the 
defendants  to  lower  the  plaintiffs'  pipes;  that 
they  had  in  no  way  injured  them  or  otherwise 
interfered  with  them;  and  therefore  the  plain- 
tiffs  were  not  entitled  to  the  injunction  claimed. 

Decision  of  Kekewich,  J.  reversed. 

The  Gas  Light  and  Coke  Company  v.  The  Yestry 
of  St  MSry  Abbotts  (53  L.  T.  Eep.  457 ;  15 
Q.  B.  Div.  1)  and  Geddis  v.  Proprietors  of  the 
Bann  Reservoir  (3  App.  Cas.  430)  distinguished. 

This  was  an  appeal  by  the  defendants  from  a 
decision  of  Kekewich,  J.  on  a  motion  by  the 
plaintiffs  in  this  action,  the  Sonthwark  and 
V  auzhall  Water  Company,  for  an  interloca- 
torj  injunction  to  restrain  the  defendants,  the 
Wandsworth  District  Board  of  Works,  their 
servants  and  agents  from  lowering  the  surface 
of  the  streets  and  footways  in  their  district 
wherennder  the  pipes  and  mains  of  the  plaintiffs 
were  laid,  in  any  manner  which  wonld  leave 
snch  pipes  and  mains  without  a  sufficient 
covering  of  soil  or  other  material  to  protect 
them  from  injury  whether  by  the  passing  of 
traffic,  the  effect  of  frost  or  otherwise,  unless 
the  defendants  should  first  alter  the  position  of 
the  pipes  and  mains  by  placing  them  at  a  depth 
below  a  proposed  new  surface  not  less  than  the 
depth  at  which  the  same  were  now  below  the 
present  surface.  It  appeared  that  the  defendant 
board  in  the  course  of  improving  footways  in 
their  district,  proposed  to  lower  uie  surface  of 
the  streets  and  footways  in  such  a  manner  that 
the  depth  of  soil  over  certain  water  pipes  and 
mains  of  the  plaintiffs,  which  was  from  1  foot 
4  inches  to  1  foot  10  inches,  would  be  reduced  by 
from  1  foot  2  inches  to  3  inches,  in  one  place 
leaving  only  2  inches  of  soil  above  the  pipes.  It 
was  admitted  by  the  defendant  board  that  the 
water  in  the  pipes  would  be  in  danger  jf  being 
frozen  for  part  of  their  length  if  toe  proposed 
lowering  of  the  surface  was  effected.  The  aefen* 
dant  board  proposed  to  carry  out  their  works 
under  the  Metropolis  Management  Act  1855 
<18  &  19  Vict.  c.  120),  s.  98,  which  provides  that 

It  shall  be  lawful  for  every  vestry  and  diatriot  board 
from  time  to  time  to  oanse  all  or  any  of  the  streets 
within  their  parish  or  diatriot,  or  any  part  thereof 
respectively,  to  be  paved  or  repaired  when  and  as  often 
and  in  snch  form  and  manner  and  with  snoh  materials 

(a)  Benorted  by  0.  F.  Duncan  and  W.  0.  Bibs.  Saqn.. 
Barristflri-at-Law. 
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as  snoh  vestry  or  board  think  fit,  and  to  oanse  the 
gronnd  to  be  raised  or  lowered,  and  the  oonrse  of  the 
ohi#nel8  running  in,  into,  and  through  the  same  to  be 
turned  or  altered  in  snoh  manner  as  they  think  proper, 
and  to  alter  the  position  of  any  mains  or  pipes  in  or 
under  such  street,  such  alteration  to  be  made  subject  to 
the  approval  of  l^e  engineer  of  the  company  to  which 
such  mains  or  pipes  belong. 

The  motion  was  heard  on  the  8th  July. 

Warrington,  Q.C.  and  Gore-Browne  for  the 
motion. — ^If  the  defendants  use  their  statutory 
powers  to  our  injury  in  a  manner  which  could 
be  avoided  by  the  reasonable  exercise  of  other 
statutory  powers  which  they  possess  they  are 
liable  in  oajnages  for  negligence,  and  an  injunc- 
tion ought  to  be  granted  : 

G^eddis  v.  Proprietors  of  the  Bann  ReBetvoir,  3  App. 
Cas.  430. 

Benshaw,  Q.C.  and  L.  Chubb  for  the  defendant 
board. — We,  as  the  local  authority,  are  entitled 
under  the  Act  to  raise  or  lower  the  surface  for  the 
safety   and    convenience   of   the    public.      We 

Propose  to  lower  the  surface  for  that  purpose, 
'here  is  no  negligence  on  our  part.  The 
plaintiffs  can  lower  &eir  pipes  themselves  and  so 
avoid  risk  of  damage.  It  cannot  be  said  that  we 
have  as  yet  done  them  any  damage,  the  damage 
is  only  apprehended,  and  at  all  events  we  cannot 
be  held  liable  until  damage  has  been  actually 
done,  therefore  the  court  will  not  grant  an 
injunction. 

Bolton  V.  Crowther,  2  Bam.  &  Ores.  708 ; 
Bold  V.  Williams,  21  J.  P.  84 ; 
Reg.  V.  The  Vestry  of  8t.  LuMs,  Chelsea,  25  L.  T. 
Bep.  918 ;  L.  Rep.  7  Q.  B.  148. 

Keeewich,  J. — ^With  regard  to  the  rules  of 
law  applicable  to  this  case  there  is  no  room  for 
doubt.  A  person  or  a  corporation  empowered  by 
Act  of  Parliament  to  do  certain  things,  and  in  so 
doing  those  certain  things  not  exceeding  his  or 
their  powers,  but  really  exercising  the  powers 
conferred  or  him  or  them  by  the  Legislature,  are 
not  liable  to  an  action  for  diamages  occasioned  to 
any  one  of  the  public  in  the  exercise  of  those 
powers.  It  may  or  may  not  seem  good  to  the 
Legislature  to  grant  compensation  for  injury 
done.  There  may  or  may  not  be  such  provisions 
as  is  found  in  the  Lands  Glauses  Consolidation 
Act  or  other  statutes.  That  is  entirely  a  question 
for  the  Le^slature.  No  doubt,  when  one  nnds  no 
compensation  is  granted,  one  hesitates  to  conclude 
that  there  is  a  x>ower  to  do  severe  or  serious 
injury,  which  according  to  ordinary  rules  of 
common  sense  and  justice  ought  to  be  compensated 
for ;  but  when  once  you  arrive  at  the  conclusion 
that  certain  powers  which  imply,  and  necessarily 
imply,  damage  to  others  are  granted,  then  an 
acuon  for  damages  is  excluded.  But  a  person 
exercising  those  powers  must  not  exercise  them 
arbitrarily,  carelessly,  or  oppressively.  I  am 
using  the  words  of  the  Lord  Chief  .Tustice  in 
the  case  cited  by  Mr.  Benshaw,  Bolton  v. 
Crowther  {ubi  sup.)  smd  repeated  by  other  judges 
who  concurred  in  the  judgment.  If  there  is 
carelessness,  then  the  action  lies  by  the  person 
injured,  not  because  of  the  injury,  but  because  •f 
the  carelessness.  The  injury  is  only  the  measure 
of  the  damages.  The  carelessness  is  the  ground 
of  action,  and  when  once  you  find  tlmt  the 
powers  have  been  exercised  carelessly,  or  as  is 
more  often  said  negligently,  then  the  action  lies 
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immediately.  Then  it  is  decided  in  that  case,  and 
I  tliink  it  is  decided  elsewhere  too  (see  Lord 
Blackburn's  judgment  in  Geddis  v.  Proprietora 
of  Bann  Reservoir  (vhi  8wp.),  that  if  a  person  or 
corporation  (I  am  using  my  own  Isjiguage) 
intrusted  with  parliamentary  powers  uses  those 
powers  to  the  injury  of  others,  and  that  injury 
might  have  been  avoided  by  the  reasonable 
exercise  of  other  powers  also  intrusted  to  the 
same  persons,  then  that  is  negligence.  It  is  by 
neglecting  the  opportunity  which  the  Legislature 
has  eiven  him  of  providing  against  injury  to  his 
neignbour  that  he  has  been  guilty  of  negligence, 
and  then  he  is  brought  immediately  within  the 
rule  which  says  for  that  negligence  he  shall  be 
liable  in  damages.  Then  it  is  said  here  there  are 
no  damages.  No  doubt  the  damages  have  not 
occurred.  The  plaintiffs  have  come  here  before 
the  damage  has  oeen  occasioned,  but  Mr.  Benshaw 
could  not  deny  that  if  you  put  a  waterpipe  near 
the  surface  it  is  uncommonly  likely  in  wintry 
weather  to  be  frozen  and  serious  injury 
occasioned.  So  that  there  is  a  reasonable  appre- 
hension of  damages  justifying  a  quia  timet 
action.  Then  Mr.  Chubb  says  they  may  by 
lowering  the  pipes  themselves  avoid  the  nsk  of 
damage.  That  really  is  no  answer  at  all.  Most 
men  who  are  affected  by  raUway  companies  can 
protect  themselves  more  or  less  by  construction 
of  works,  but  if  a  railway  company  exercises  its 
powers  negligently  it  is  no  answer  for  instance  to 
a  landowner  to  say  you  yourself  might  have 
erected  a  waU  or  scaffolding  and  so  on,  which 
would  have  prevented  stones  when  we  were 
blasting,  falling  on  your  house.  If  a  railway 
company  exercises  its  powers  negligently,  it  must 
suffer  notwithstanding  a  landowner  has  not 
protected  himself.  Then  the  only  other  remark 
to  be  made  il3  that  this  is  not  a  case  for  an  injunc- 
tion. It  is  only  a  question  of  damages.  That  no 
doubt  in  one  sense  is  true.  The  defendants  are 
liable  in  damages  for  negligence,  but  the  court 
has  very  large  power  as  regards  granting  an 
injunction,  and  it  seems  to  me  that  tins  is  exactly 
a  case  in  which  that  large  power  ought  to  be 
exercised.  It  is  far  better  now,  so  it  seems  to  me, 
to  grant  an  injunction  in  order  to  prevent  injury 
being  done  than  to  wait  till  the  injury  is  done, 
and  then  allow  the  plaintiffs  to  recover  in 
damages.  It  is  a  matter  of  judicial  discretion, 
but  I  think  a  case  of  this  kind  is  just  one  in  which 
I  ought  to  grant  an  injunction.  Now  let  me 
apply  the  facts  of  this  case  to  the  98th  section. 
The  98th  section  says  that  a  vestry  or  district 
board  have  power  to  pave  or  repair  all  or  any  of 
their  streets,  and  they  have  also  by  the  same 
section  power  to  alter  the  position  of  any  mains 
or  pipes  in  or  under  such  street,  such  alteration, 
&c.  it  has  not  been  argued,  and  I  do  not  propose 
to  say,  that  the  power  to  alter  the  position  of  any 
mains  or  pipes  is  only  given  in  connection  with 
paving  or  repairing.  It  may  be  that  there  is  an 
absolute  right  to  alter  the  position  of  any  mains 
or  pipes  for  some  other  purpose.  I  need  not 
consider  that,  but  what  I  do  see  distinctly  is,  that 
this  power  of  altering  the  positions  of  mains  and 
pipes  is  given  in  connection  with  the  other  power, 
and  therefore  we  have  a  peculiarly  strong  case 
of  one  parliamentary  power  aided  by  another,  and 
the  exercise  of  that  otner  may  prevent  injury  by 
the  exercise  of  the  first.  It  seems  to  me  there- 
fore, that  the  common  rules  of  law  I  have  referred 


to  are  applicable ;  but  I  think,  Mr.  Wanrington, 
your  notice  of  motion  goes  too  far.  I  do  not  Imow, 
but  I  dare  say  that  these  pipes  were  originally  pat 
a  proper  distance  below  the  surface,  it  is 
difiScuIt  to  say,  and  I  do  not  understand  that 
you  have  any  evidence  to  show  that  they  are 
absolutely  at  the  right  depth ;  but  you  ask  that 
the  defendants  should  be  restrained  from  lower- 
ing the  surface  of  the  roads  so  as  to  alter  the 
position  of  the  mains  and  pipes ;  that  is  to  say, 
by  lowering  their  roads  they  will  place  the  pipes 
at  a  depth  less  than  they  are  now.  I  think  the 
proper  thing  to  do  is  to  restrain  the  defendants 
from  altering  the  position  of  the  pipes  or  mains 
by  their  proposed  works,  so  as  to  place  them  in  a 
position  where  they  will  be  more  liable  to  injury 
from  frost  or  otherwise  thui  they  are  at  present 
You  have  only  a  right  to  have  secured  to  yon 
what  you  have  got.  I  do  not  think  it  would  be 
right,  unless  it  were  proved  to  me  that  the 
present  is  absolutely  the  right  position  for  the 
pipes,  that  1  should  say  they  must  be  in  that 
position.  The  only  relief  I  can  grant  you  is  that 
care  must  be  taken  that  your  mains  are  not 
prejudiced,  that  is,  are  not  more  likely  to  be 
exposed  to  injury  in  their  new  position  than  if 
they  remained  as  they  were.  I  therefore  grant 
an  iniunction  restraining  the  defendant  board 
from  lowering  the  surface  of  the  streets  and  foot- 
ways in  their  district  in  such  a  manner  as  to  leave 
pipes  of  the  plaintiffs  more  exposed  to  injury 
from  frost  or  otherwise  than  they  were  brfore 
such  lowering. 

From  this  decision  the  defendants  appealed. 

Renshaw,  Q.C.  and  L,  Chubh  for  the  appeUants. 

Warrington,  Q.O.  and  Gore-Browne  for  the 
respondents. 

The  arguments  were  similar  to  those  used 
before  Kekewich,  J.,  and  the  following  farther 
oases  were  referred  to : 

Thompson  v.  Mayor,  ^c,  of  Brighton,  70  L.  T.  Rep. 
206  ;  (1894)  1  Q.  B.  332  ; 

Cowley  V.  The  Nevomarhet  Local  Board,  67  L.  T. 
Sep.  486  ;  (1892)  A.  C.  345 ; 

Atkinson  v.  The  Neiocastle  and  Crateshead  Water- 
worTcs  Company,  2  Ex.  Div.  441 ; 

The  Managers  of  the  Metropolitan  Asylums  Dis- 
trict V.  HUl,  44  L.  T.  Sep.  653  ;  6  App.  Cas.  193, 
203; 

The  Edgware  Highway  Board  v.  The  Colne  VaUey 
Water  Company,  46  L.  J.  889,  Ch ; 

East  Molesey  Local  Board  v.  Lambeth  Water- 
works Company,  67  L.  T.  Eep.  493 ;  (1892)  3 
Ch.  289 ; 

Waterworks  Clauses  Act  1847  (10  &  11  Vict  o.  17), 
BB.  28,  31. 

Cur,  adv.  vtiU. 

Aug.  8. — LiNDLBT,  M.R.  delivered  a  written 
judgment,  in  which,  after  stating  the  facts  of 
the  case  and  reading  sect.  98  of  the  Metropolis 
Management  Act  1855,  he  continued  :  This 
section  in  terms  simply  confers  a  x>ower;  its 
language  imposes  no  duty.  The  words  are,  "  it 
shaU  be  lawful,"  &c.  These  words  may  no  doubt 
under  certain  circumstances  impose  a  duty  as 
weU  as  confer  a  power,  but  it  is  for  those  who 
contend  that  they  do  both  to  make  good  their 
contention.  Nothing  can  be  clearer  on  this  point 
than  the  judgment  of  Lord  Cairns  in  Jidius  v. 
The  Bishop  of  Oxford  (42  L.  T.  Rep.  546;  5 
App.   Oas.  214,  223,  224).    The  defendants  have 
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not  touched  or  disturbed  the  plaintifEs'  pip€».  * 
Thej  have  in  no  way  injured  them,  and  this 
circumstance  distinguishes  the  case  from  The 
Gas  Light  'and  Coke  Company  v.  The  Vestry  of 
8i.  Mary  Abbotts  (53  L.  T.  Rep.  457 ;  15  Q.  B. 
DiT.  1),  m  which  the  steam  rollers  used  by  the 
defendants  broke  the  plaintiffs'  gas  pipes.  The 
same  circumstance  —  viz.,  the  non-mterference 
with  the  plaintiffs*  property — distinguishes  this 
case  from  Geddis  v.  Proprietors  of  the  Bann 
Reservoir  (ubi  sup,),  where  the  defendants 
flooded  the  phuntin's  land  and  asAd  in  effect  that 
tiiey  could  not  help  it.  The  answer  was  that 
they  could  help  it  u  they  kept  a  stream  into 
which  they  poured  water  free  from  obstruction 
by  mud,  which  they  could  do  if  they  chose. 
liOrd  Blackburn's  remarks  (3  App.  Cas.  456),  on 
which  the  plaintiffs  mainly  reli^,  had  reference 
to  that  state  of  things,  and  do  not  show  what 
the  plaintiffs  must  show — viz.,  that  sect.  98  im- 
poses a  duty  on  the  defendants  to  lower  the 
plaintiffs'  pipes,  although  the  plaintiffs  do  not 
want  to  do  so  for  their  own  purposes.  Under- 
Iving  the  plaintiffs'  contention  is  tne  assumption 
that  they  are  entitled  to  have  a  certain  amount 
of  soil  over  their  pipes.  I  can  find  no  warrant 
for  this  aesumption ;  and  as  the  defendants  are 
clearly  empowered  by  sect.  98  to  remove  the 
soil  above  the  pipes,  I  see  no  ^ound  for  saying 
that  the  additionsd  power  conferred  upon  them 
of  lowering  the  plaintiffs'  pipes  imposes  the  duty 
of  lowering  them  in  order  to  protect  them  from 
injury.  The  plaintiffs  pay  nothing  for  the  privi- 
lege of  laying  their  pipes  down  in  a  public  path 
or  road,  and  they  run  the  risk  of  having  it  made 
higher  or  lower  by  the  road  authorities  under  their 
statutory  powers.  This  conclusion  is  strengthened 
bv  sect.  61  of  the  Towns  Improvement  Act  1847 
(10  &  11  Vict.  c.  34),  which  is  in  pari  materia^ 
and  which  empowers  the  Improvement  Commis- 
sioners to  raise  or  lower  pipes  if  they  deem  it 
necessary  so  to  do.  No  duty  to  do  so  is  cast 
upon  them.  Sect.  98  of  the  Metropolis  Man- 
agement Act,  althou|^h  not  quite  so  clearly 
worded,  has,  in  my  opmion,  the  same  meaning. 
The  appeal  motion  having  by  consent  been 
treated  as  an  appeal  from  a  final  judgment 
in  the  action,  the  order  appealed  from  must 
be  discharged  and  judgment  be  entered  for 
the  defendants  with  costs  here  and  below,  and 
the  costs  below  must  be  taxed  as  between 
solicitor  and  client,  pursuant  to  56  &  57  Yict. 
c.  61,  s.  1. 

Chitty,  L.J. — I  am  of  the  same  opinion.  This 
is  a  case  of  importance,  as  the  decision  will  affect 
not  only  water  companies,  but  gas  and  other 
companies  who  have  the  statutory  privilege  of 
laying  pipes  under  the  public  streets  in  the 
metropolis.  For  these  privileges  they  make  no 
payment.  The  case  turns  on  the  98th  section  of 
the  Metropolis  Management  Act  of  1855.  The 
section  confers  powers  on  the  road  authority  to 
pave  and  repair  the  streets  when  and  so  often  as 
and  in  such  manner  as  that  authority  thinks  fit, 
and  to  raise  or  lower  the  ground  or  soil  in  such 
manner  as  they  think  proper.  This  is  the  prin- 
cipal power,  and  it  is  discretionary.  Then  they 
have  power  to  alter  the  position  of  mains  and 
pipes  in  or  under  the  street.  This  is  a  supple- 
mental or  additional  power ;  if  it  is  exercised,  the 
alteration  of  the  position  of  the  mains  or  pipes 
is  subject  to  the  approval  of  the  engineer  of  the 


company  to  which  the  mains  or  pipes  belong.  In 
this  case  the  road  authority  has  not  altered  the 
position  of  the  pipes,  nor  have  they  in  any  way 
disturbed  or  interfered  with  them.  The  effect  of 
their  works,  which  have  been  lawfully  executed 
under  their  principal  power,  is  to  bring  the 
surface  of  the  street  nearer  to  the  pipes  which 
remain  in  situ.  The  consequence  is  that  the 
water  in  the  pipes,  being  but  a  few  inches  from 
the  surface,  is  more  exposed  to  frost.  In  exer- 
cising the  power  the  road  authority  has  not  been 
guilty  of  any  negligence.  I  am  unable  to  find  in 
the  section  any  express  or  implied  duty  cast  upon 
the  road  authority,  when  they  exercise  their  power 
of  altering  the  level  of  the  road,  whether  by 
raising  or  lowering  it,  to  exercise  at  their  own 
expense  their  power  of  altering  the  position  of 
the  pipes  for  the  benefit  of  the  company  owning 
the  pipes,  much  less  any  duty  to  place  the  pipes 
at  a  depth  below  the  new  surface  corresponding 
with  the  depth  at  which  they  stood  below  the 
old  surface.  I  think  that  no  such  duty  is  imposed 
upon  the  appellants.  The  real  question  is  on 
whom  the  expense  of  altering  the  position  of  the 
pipes  is  to  fall.  It  appears  to  me  that  it  falls 
on  the  company.  They  are  under  no  statutory 
obligation  as  to  the  particular  depth  at  whicn 
their  pipes  are  to  be  placed  from  the  surface  of 
the  road ;  it  is  for  them  to  place  them  at  such  a 
depth  as  will  protect  the  water  from  freezing. 
As  between  the  road  authority  and  the  company 
I  think  that  the  road  authority  is  paramount 
They  are  intrusted  with  the  powers  over  the 
street,  not  for  their  own  profit  as  a  statutory 
body,  but  for  the  benefit  of  the  public  using  the 
street  as  a  highway.  The  statutoiy  undertsusing 
of  the  water  company  is  vested  in  them  with  a 
view  to  their  own  profit  as  a  company,  and  for 
the  purpose  of  affording  a  supply  of  water  to 
the  consumers  of  water  within  their  district. 
Where  the  road  authority  alters  the  level  of  the 
street  the  98th  section  does  not  afford  any  means 
of  ascertaining  the  point  at  which  the  supposed 
duty  of  the  road  authority  begins  in  reference 
to  the  distance  from  the  surface  at  which  the 
pipes  are  to  be  left,  subject  only  to  this  qualification 
— that  where  the  position  of  the  pipes  themselves 
is  altered  the  approval  of  the  company's  engineer 
is  required  in  relation  to  the  position  where  the 
pipes  are  to  be  relaid.  In  regard  to  the  authori- 
ties cited,  I  think  they  are  distinguishable  as 
stated  by  the  Master  of  the  Bolls.  I  agree 
with  Collins,  L.J.  (whose  judgment  I  have  had 
an  opportunity  of  reading)  in  his  statement  of 
the  genersi  principles  of  law  derived  from  the 
authorities  in  reference  to  the  exercise  of  statutory 
powers. 

Collins,  L.J. — I  am  of  the  same  opinion,  but 
I  will  add  a  few  words  on  the  point>  based  on  the 
dictum  of  Lord  Blackburn  in  Qeddis  v.  Proprietors 
of  the  Bann  Reservoir  (ubi  sv/p,).  The  point  urged 
is  that  the  plaintiffs  have  suffered  damage  by  the 
exercise  by  the  defendants  of  their  statutory 
powers ;  that  the  defendants  were  armed  by  the 
same  statute  with  other  powers  which,  if  used, 
would  have  mitigated  the  damage,  and  that 
therefore  they  were  bound  to  use  them.  I  think 
it  is  quite  clear,  as  pointed  out  by  the  Master  of 
the  Kolls,  that  the  power  to  move  the  pipes  is 
merely  ancillary  to  the  power  of  levelling  the 
highway,  and  that  there  is  no  statutory  duty  on 
the  derondants  to  exercise  it  unless  they  require 
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it  for  the  performance  of  their  primary  obligation. 
But  it  is  not  on  the  assertion  of  such  a  statutory 
duty  that  the  arguments  for  the  defendants' 
liability  is  or  must  be  based,  but  on  the  broader 
proposition  that,  bein^  possessed  of  a  power  of 
mitigating  damage  arismg  from  their  proceedings 
under  the  statute,  they  are  bound  to  exercise  it. 
So  stated,  it  is  merely  an  assertion  of  the  pro- 
position so  frequently  affirmed,  that,  where  statu- 
tory rights  infringe  upon  what  but  for  the  statute 
would  be  the  rights  of  other  persons,  they  must 
be  exercised  reasonably  so  as  to  do  as  little 
mischief  as  possible.  The  public  are  not  com- 
pelled to  suffer  inconvenience  which  is  not 
reasonably  incident  to  the  exerciAe  of  statu- 
tory powers.  The  railway  sparks  cases  are 
instances  of  this  principle  (see  Vav>ghan  v. 
The  Taff  Vale  Baitway  Company,  2  L.  T. 
Bep.  394;  5  H.  &  N.  679;  Brand  y.  Hammer- 
8mith  Bailway  Company,  16  L.  T.  Bep.  101 ;  L. 
Bep.  4  E.  &  1.  App.  171;  and  Coats  y.  The 
Clarence  Bailway  Company,  1  Buss.  &  M.  181). 
Lord  Blackbam  was  dealing  with  a  case  in  which 
the  rights  of  adjoining  owners  had  been  in  fact 
invaded,  the  statute  under  which  the  defendants 
acted  not  enabling  them  to  flood  the  plaintiff's 
lands  when  such  flooding  might  have  been  avoided 
by  dredging,  as  the  defendants  had  power  to  do, 
the  channel  by  which  they  sought  to  pass  their 
compensation  water  back  to  the  river.  They 
were  under  a  duty  to  pass  the  water  down  to  the 
river,  and  they  were  given  powers  to  make  and 
maintain  channels  for  this  purpose,  and  when 
they  had  not  exercised  these  powers  they  could 
not  say  that  the  damage  to  tne  adjoining  pro- 
prietors was  a  necessary  incident  of  the  exercise 
of  their  statutory  right.  The  statutory  power 
which  Lord  Blackburn  thought  them  bound  to 
exercise  was  one  without  which  their  duty  of 
passuigthe  water  on  could  not  be  properly  carried 
out.  Here  the  levelling  of  the  road  could  be  and 
was  effectively  carried  out  without  in  any  way 
disturbing  the  plaintiffs' pipes  or  infringmg  any  of 
their  rights.  1  think  the  dictum  of  Lord^lackbum 
must  be  read  with  reference  to  the  case  he  was 
dealing  with,  and  cannot  be  pressed  to  cover  this 
one.  B  ut  it  must  be  admitted  that  the  defendants 
are  bound  to  exercise  their  statutory  power  with 
reasonable  regard  for  the  rights  of  other  persons. 
1  think,  when  it  is  once  clear  that  the  main  pur- 
pose of  the  defendants  could  be  completely  carried 
out  without  recourse  to  the  power  of  moving  the 
pipes,  the  obligation  of  the  statutory  body  must 
be  tried  by  the  same  standard  of  duty  as  is 
applicable  to  private  persons.  Of  course,  being 
merely  a  creature  of  statute,  they  cannot  exercise 
powera  if  the  statute  has  not  conferred  them,  but 
it  does  not  follow  that  they  are  bound  to  use 
them  because  they  possess  them  any  more  than  a 
private  person  would  be.  They  merely  fall  under 
the  general  principle  Sic  utere  tuo  ut  alienam  non 
liedas.  Here  the  plaintiffs  have  no  right  to  any 
particular  thickness  of  soil  above  their  pipes ; 
they  are  subordinate  in  this  respect  to  the  duties 
of  the  road  authority:  (see  Th^  Gas  Light  and 
Coke  Covipany  v.  The  Vestry  of  St.  Mary  Abbotts, 
ubi  sup.).  But  they  are  not  trespassers.  Their 
pipes  are  lawfully  in  the  road,  and  tbe  defendants' 
acts  have  undoubtedly  damaged  if  they  have  not 
injured  them.  1  think  they  can  have  no  higher 
claim  to  consideration  at  the  hands  of  the  defen- 
dants than  the  owner  of  a  house,  for  which  no 


right  of  support  from  the  adjoining  house 
h^  been  acquired,  would  be  entitled  to  claim 
against  the  adjoining  owner  who  in  pullmff 
his  house  down  withdraws  support  to  whicS 
his  neighbour  is  not  entitled.  I  think  it  is 
clear  in  such  case  that,  though  the  pulling- 
down  owner  must  be  careful  to  interfere 
as  little  as  possible  with  the  adjoining  house,  be 
is  certainly  not  called  upon  to  take  s^ve  ste^ 
for  its  protection,  as,  for  instance,  by  shoring  il 
up.  There  is  a  broad  distinction  between  exercis- 
ing a  right  with  reasonable  care  so  as  not  to  do 
avoidable  damage  and  taking  active  measures  to 
ensure  the  continuance  of  something  that  is  not  a 
right  in  the  adjoining  owner.  Chadwick  v.  Trower 
(3  Bing.  N.  G.  334 ;  6  Bing.  N.  G.  1),  which  goes 
perhaps  further  than  any  other  case  in  the 
plaintiffs'  favour,  merely  decides  that,  suppodng 
there  is  a  duty  upon  a  person  pulling  down  his 
own  house  to  take  care  not  to  injure  his  neigh- 
bour's vault  in  so  doing,  where  he  knows  of  its 
existence,  though  it  has  acquired  no  right  to  sup- 
port, there  can  oe  no  such  duty  where  he  does  not 
Know  of  it.  And  it  cannot  be  the  law  that  tiie 
pullin^-down  owner  is  bound  to  find  a  substitute 
or  eqmvalent  for  the  support  which  he  has  a  right 
to  remove.  That  he  has  such  right  is  clear:  (see 
DaUon  v.  Angus,U  L.  T.  Bep.  844 ;  6  App.  Gas.  740). 
I  think  the  result  is  that,  though  the  person  pull- 
ing down  is  bound  to  do  no  unnecessary  damage, 
he  is  not  fixed  with  any  obligation  to  take  active 
steps  to  mitigate  a  mischief  which  f  oUows  inevit- 
ably upon  the  reasonable  exercise  of  his  own 
rights.  I  think,  therefore,  the  only  obligation  on 
the  defendants  was  to  use  reasonable  care  to  do 
no  unnecessary  damage  to  the  plaintiffs,  and  I 
think  the  existence  of  the  power  to  move  the 
pipes,  and  the  fact  that  it  was  unused,  would 
afford  no  evidence  of  want  of  such  reasonable 
care,  and  that  therefore  the  judgment  ought  to 
be  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Lanfear,  Tanner, 
and  Lanfear, 

Solicitors  for  the  defendants,  W.  W,  Young  and 
Son 


HIGH   COURT  OF  JUSTICE 

QUEEN'S  BENGH  DIVISION 

Monday,  May  16, 1898. 
(Before  Wills  and  Kennedy,  JJ.) 
The  London  and  North- Western  Bailway 
GoMPANY  (apps.)  V.  The  Oqwen  District 
OoTTNCiL  (resps.).  (a) 

Bailways — Line  crossing  highway — Diversion  of 
highway  not  necessary  for  construction — Bridge 
and  approaches  mxide  by  railway  company — 
Liability  ^  company  for  repairs  of— Bailways 
Clauses  Consolidation  Act  1845  (o  <j&  9  Vict  e. 
20),  ss,  46,  65. 

Sect.  46  of  the  Bailways  Clauses  Consolidation 
Act  1845  applies  only  to  stich  works  as  the  rail- 
way company  are  authorised  to  maJce  under 
their  statutory  powers,  includina  works  made 
within  the  limits  of  deviation  allowed  by  sect. 
16  of  the  Act;  and  a^cordinaly,  if  a  railuwy 
company,  who  are  authorised  to  cross  certain 
highways  on  the  level,  for  their  otm  convenience 

(a)  Bffported  by  W.  W.  Obb,  Iiq.,  BuTiiter«»-lAir. 
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make  «  diversion  of  the  highufay,  tohieh  is  not 
neceeeary  for  the  construction  of  the  works  or 
authorised  hy  their  statutory  powers,  and  build 
a  bridge  and  approoiches  over  the  line  at  a  place 
where  there  u>as  no  highway  before  and  divert 
the  traffi/C  along  such  bridge,  sect.  46  does  not 
apply,  and  the  company  are  not  bound  there- 
under to  maintain  or  keep  in  repair  the  road 
over  the  bridge  or  the  approaches  tnereto. 

Case  etated  by  jasticea  of  the  peace  for  the 
coonty  of  Caernarvon. 

At  a  petty  sessions  held  at  Bangor  on  the 
7th  Jan.  1898  a  complaint  was  preferred  by  the 
Ogwen  District  ConncU  (the  respondents),  acting  as 
the  highway  authority  or  sarreyors  of  roadn  within 
their  district,  against  the  London  and  North- 
Wefltem  Railway  Company  (the  appellants). 

The  complaint  was  that  the  line  of  the  London 
and  North- Western  Railway  Company  from 
Bangor  to  Caemaryon,  at  Nant-y- Garth,  crossed  a 
pubhc  highway,  and  that  such  highway  was 
carried  over  tne  line  by  means  of  a  bridge,  and 
that  such  bridge  with  tne  immediate  approaches 
and  all  other  necessary  works  connected  therewith 
was  executed  at  the  expense  of  the  railway  com- 
pany and  is  maintainable  at  their  expense  pursuant 
to  sect.  46  of  the  Railways  Clauses  Consolidation 
Act  1845,  and  that  the  highway  is  in  a  bad  state 
of  repair,  and  that  the  company  has  failed  and 
neglected  to  repair  and  maintain  the  same ;  and 
that,  pursuant  to  sect.  65  of  the  Act,  a  notice  in 
writing  under  the  seal  of  the  Ogwen  District 
Councd,  as  such  highway  authority,  was  on  the 
30th  Nov.  1897  served  upon  the  railway  company, 
requiidng  them  within  ten  days  from  the  date 
thereof  to  repair  and  put  in  proper  order  and 
repair,  and  to  maintain  the  roadway  of  the  bridge 
over  their  line  of  railway,  together  with  the 
approaches  thereto  on  both  sides  of  the  bridge 
along  the  road  leading  from  Nant-y- Garth  to  the 
main  road  from  Bangor  to  Caernarvon,  situate 
within  the  district  of  the  Ogwen  District  Council, 
and  that  default  has  been  made  by  the  railway 
company  in  executing  such  repairs  and  maintain- 
ing the  road  and  approaches  within  the  ten  days 
limited  by  the  notice. 

Upon  the  hearing,  of  the  complaint  the  justices 
ordered  that  the  appellants  do  within  a  period  of 
six  months  from  tJ^e  date  of  the  order,  repair  and 
put  in  proper  order  and  repair  and  do  maintain 
the  roadway  of  the  bridge  over  their  line  of  rail- 
way, together  with  the  immediate  approaches 
thereto  on  both  sides  of  the  bridge,  along  the 
road  leading  from  Nant-y- Garth  to  the  main  road 
from  Bangor  to  Caernarvon,  situate  within  the 
district  of  the  respondents,  and  pay  to  the  respon- 
dents the  sum  of  132.  lis,  6<2.  for  costs. 

By  the  Bangor  and  Caernarvon  Railvvav  Act 
1851  (14  &  15  Yict.  c.  xxxi.),  (with  which  the 
Railways  Clauses  Consolidation  Act  1845  was 
incorporated)  a  company  was  formed  for  the 
purpose  of  making  a  railway  from  the  Chester 
and  Holyhead  railway  at  or  near  Bangor  to  or 
near  to  the  town  of  Caernarvon ;  and  by  sect.  18 
of  this  Act  it  was  provided : 

That,  snb jeot  to  the  provisioiiB  and  powers  of  deviation 
contained  in  this  and  the  said  Railways  Clauses  Consoli- 
dation Aot  1845,  the  said  railway  shall  be  made  in  the 
line  or  coarse  and  npon  the  lands  delineated  upon  the 
plans  and  sections  and  described  in  the  books  of  refer- 
ence respectively  deposited  with  the  clerk  of  the  peace 


for  the  oonnty  of  Caernarvon,  and  according  to  the 
levels  described  on  the  said  sections;  and  it  shall  be 
lawfol  for  the  said  company  to  enter  upon,  take,  and 
use  such  of  the  said  lands  as  shall  be  necessary  for  the 
respective  purposes  thereof. 

By  sect.  22  of  the  same  Act  it  was  provided  : 

That,  subject  to  the  provisions  contained  in  the  said 
Bailways  Clauses  Consolidation  Aot  1845,  with  reference 
to  the  crossing  of  roads  on  the  level,  it  shall  be  lawful 
for  the  company,  in  the  construction  of  the  railway  by 
this  Act  autiiorised  to  be  made,  to  carry  the  same 
across  the  several  roads  hereinafter  mentioned  on  the 
level  thereof,  that  is  to  say,  the  roads  numbered 
respectively  on  the  plans  and  in  the  books  of  reference 
hereinbefore  referred  to,  92  and  100,  in  the  parish  of 
Bangor,  &c. 

By  sect.  20  of  the  Chester  and  Holyhead  Rail- 
way Act  1858  (21  &  22  Yict.  c.  cxxx.)  it  was  made 
lawful  for  the  two  companies — ^the  Chester  and 
Holyhead  Railway  Company  and  the  Bangor  and 
Caernarvon  Railway  Company — ^to  amalgamate 
their  undertakings  into  one,  or  for  the  Chester 
and  Holyhead  Railway  Company  to  sell  their 
undertaking  to  the  London  and  North- Western 
Railway  Company  (the  appellants). 

It  was  aduutted  at  the  hearing  that  all  obliga- 
tions of  the  Chester  and  Holyhead  Railway 
Company  under  their  Act  are  obligatory  upon 
tiie  appellant  company,  and  that  the  respondents 
had  given  to  the  appdlants  due  notice  pursuant 
to  sect.  65  of  the  Railways  Clauses  Consolidation 
Act  1845. 

The  following  facts  were  proved  or  admitted. 
That  a  line  of  railway  was  constructed  from 
Menai  Bridge  to  Caernarvon  by  the  appellants' 
predecessors  in  title,  the  Bangor  and  Caernarvon 
Railway  Company.  That  a  bridge  with  the 
necessary  approaches  was  constructed  by  the 
Bangor  and  Caernarvon  Railway  Company  over 
their  line  of  railway  near  Nant-y- Garth  in  the 
parish  of  Bangor  from  the  point  marked  A  to 
the  point  marked  B  on  a  plan  which  was  annexed 
to  this  case.  That  at  the  time  when  the  line  of 
railway  was  constructed  there  was  no  road  what> 
ever  upon  the  site  now  occupied  by  the  bridge 
and  approaches,  and  the  line  of  railway  did  not 
cross  any  turnpike  road  or  public  highway  at  that 
place,  or  at  any  place  nearer  thereto  than  the 
public  highway  numbered  100  upon  the  plan, 
which  is  ^7  yards  distant,  and  which  was  stopped 
up  and  diverted  as  hereinafter  mentioned.  That 
the  public  highway  numbered  92  on  the  plan 
was  diverted  and  stopped  up  and  thrown  into  the 
field  between  the  points  marked  B  and  C  upon 
the  plan  by  the  Bangor  and  Caernarvon  Railway 
Company  at  the  time  when  the  railway  was  con- 
structed. That  the  public  highway  numbered 
100  which  was  a  continuation  of  such  highway 
numbered  92,  and  which  the  railway  crossed 
between  the  points  marked  C  and  D  on  the  plan, 
was  stopped  up  by  the  Bangor  and  Caernarvon 
Railway  Company,  and  so  much  of  the  road  as 
was  not  utilised  by  the  railway  company  for  the 
construction  of  the  line  and  the  embsmkments, 
was  thrown  into  the  adjoining  fields  at  the  same 
time.  That  upon  the  bridge  being  constructed 
and  these  roads  stopped  up,  the  traffic,  which 
would  otherwise  have  passed  along  the  roads 
numbered  92  and  100,  was  diverted  and  has 
since  passed  along  the  main  road  from  D  to  A, 
and  thence  over  the  bridge  and  its  approaches 
from  A  to  B,  and  vice  versa.    That  the  highway 
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at  M  under  the  line  was  impassable  for  loaded 
carts,  as  the  bridge  carrying  the  line  over  the 
highway  was  only  eight  feet  from  the  ground. 
That  a  stream  close  to  the  bri^ze  was  diverted  by 
the  Bangor  and  Caernarvon  Railway  Company, 
and  a  bridge  over  it  was  repaired  by  the  appel- 
lants. That  the  appellants  had  from  time  to  time 
repaired  the  road  immediately  over  the  bridge, 
but  had  not  repaired  the  approaches  to  the 
bridge,  and  that  such  approaches  were  in  a  bad 
state  of  repair.  That  the  appellants  had  from 
time  to  time  trimmed  the  fences  along  the  sides 
of  the  approaches,  and  that  they  had  driven  in 
piles  or  sleepers  near  the  approach  of  the  bridge 
at  a  point  marked  F  on  the  plan  to  protect  the 
approach  being  washed  away  by  the  stream.  That 
the  distance  from  the  highway  numbered  100  to 
the  bridge  is  347  yards. 

It  was  contended  by  counsel  on  behalf  of  the 
appellants  that  they  were  not  liable  to  maintain 
the  bridge  and  approaches  upon  the  grounds  that 
the  case  did  not  come  within  the  46th  section  of 
the  Railway  Clauses  Consolidation  Act  1845,  on 
which  the  respondents  relied,  and  that  there  was 
no  evidence  on  which  an  order  could  be  made 
under  and  by  virtue  of  sects.  46  and  65  of  the  Act. 

It  was  also  contended  that  sect.  22  of  the 
Bangor  and  Caernarvon  Railway  Act,  herein- 
before set  out,  empowered  the  company  to  carry 
the  line  if  necessary  over  the  roads  numbered 
92  and  100  on  the  level  without  constructing  any 
bridge  at  aU. 

It  was  admitted  in  cross-examination  that  the 
bridg-^  over  the  road  and  the  approaches  had  oo 
one  occasion  been  repaired  by  Mr.  Assheton 
Smith,  an  adjoining  landowner,  but  it  was  proved 
that  at  the  time  an  arrangement  since  discon- 
tinued had  been  made  between  the  then  highway 
authorities  and  Mr.  Assheton  Smith,  that  the  high- 
way rates  payable  by  him  on  his  quarries  should 
be  applied  directly  by  him  in  repairing  this  and 
other  neighbouring  highways. 

The  conveyance  by  Mr.  Asshet/on  Smith  to  the 
appellants  was  produced  in  evidence,  and  it 
appeared  therefrom  that  the  site  of  the  bridge 
only  had  been  conveyed  to  the  appellants. 

The  justices  were  of  opinion  that  the  case  came 
within  the  provisions  of  sect.  46  of  the  Railway 
Clauses  Consolidation  Act  1845,  and  that  there 
was  evidence  upon  which  an  order  might  be 
made  under  and  by  virtue  of  sects.  46  and  65  of 
the  Act,  and  they  made  the  order  accordingly. 

The  question  of  law  for  the  opinion  of  the 
court  was  :  Whether,  upon  the  above  stated  facts, 
the  case  comes  within  the  provisions  of  sect.  46  of 
the  Railway  Clauses  Consolidation  Act  1845,  and 
whether  the  order  was  properly  made  under 
sect.  65  of  the  same  Act. 

The  Railways  Clauses  Consolidation  Act  1845 
(8  «&  9  Vict.  c.  20)  provides : 

And  with  respect  to  the  oroBsing  of  roads,  or  other 
interference  therewith,  be  it  enacted  as  follows : 

Sect.  46.  If  the  lioe  of  the  railway  cross  any  torn- 
pike  road  or  pnblio  highway,  then  (except  where  other- 
wise provided  by  the  special  Act)  either  snch  road  shall 
be  carried  over  the  railway,  or  the  railway  shall  be 
carried  over  snch  road,  by  means  of  a  bridge  of  the 
height  and  width  and  with  the  ascent  or  descent  by  this 
or  tiie  special  Act  in  that  behalf  provided :  and  snch 
bridge,  with  the  immediate  approaches,  and  all  other 
necessary  works  connected  therewith,  shall  be  execnted, 
and  at  all  times  thereafter  maintained  at  the  expense 


of  the  company :  provided  always,  that,  with  the  con- 
sent of  two  or  more  jostices  in  petty  eessioiis,  as  after 
mentioned,  it  shall  be  lawful  for  the  company  to  cany 
the  railway  across  any  highway,  othtsr  than  a  imblic 
carriage  road,  on  the  level. 

Sect.  65.  Where,  nnder  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  the  com- 
pany are  required  to  maintain  and  keep  in  repair  any 
bridge,  fence,  approach,  gate  or  other  work  execnted  by 
them,  it  shall  be  lawful  for  two  jnstioee,  on  the  appli- 
cation of  the  surveyor  of  roads,  or  of  any  two  boose- 
holders  of  the  parish  or  district  where  snch  work  may 
be  situate,  complaining  that  any  such  work  is  out  of 
repair,  after  not  less  than  ten  days'  notice  to  the  com- 
pany, to  order  the  company  to  put  such  work  into  com- 
plete repair  within  a  period  to  be  limited  for  that  pur- 
pose by  snch  justices;  and  if  the  company  fail  to 
comply  with  such  order  they  shall  forfeit  five  pounds  tat 
every  day  that  they  fail  so  to  do. 

C.  A,  Bussell,  Q.C.  (E.  H.  Lloyd  with  him)  for 
the  appellants. — The  question  really  is,  whether 
this  bridge  is  a  bridge  which  the  railway  company 
put  up  under  sect.  46.  If  it  is  they  would  b« 
bound  to  maintain  it  and  the  approaches  under 
that  section.  We  submit  that  it  was  not  put  up 
under  sect.  46,  and  that  sect.  46  does  not  apply  to 
it  at  all.  The  section  says  that  if  the  line  of  rail- 
way "  cross  any  turnpike  road  or  public  highway," 
then  the  section  is  to  apply,  "  except  where  other- 
wise provided  by  the  special  Act. '  In  this  case 
the  line  of  railway  did  not  cross,  at  the  place 
where  this  bridge  is  built,  any  **  turnpike  road  or 
public  highway."  The  case  expressly  finds  thiit 
The  first  requisite,  therefore,  of  the  application  of 
sect.  46  is  wanting,  that  is  to  say,  a  public  high- 
way with  a  railway  line  crossing  it.  iSven  if  there 
were  a  public  highway  at  this  place,  the  section 
ffoes  on  to  say  "  except  where  otherwise  provided 
by  the  special  Act."  Here  it  was  otherwise  pro- 
vided by  the  special  Act,  as,  by  the  special  Act 
(sect.  2z)  the  company  were  empowered  to  cross 
these  roads  numbered  92  and  100  on  the  leveL 
The  result  is  the  same  whether  we  take  the  old 
road  or  the  new  road.  If  we  take  the  old  road, 
we  wera  authorised  by  sect.  22  to  cross  it  on  the 
level,  and  therefore  sect.  46  would  not  apply.  If 
we  take  the  new  road,  sect.  46  can  only  apply  to 
it  if  it  is  to  be  taken  as  being  in  the  place  of  the 
old  road,  because,  unless  so  taken,  we  have  not 
crossed  it  at  all,  as  there  was  do  road  there  when 
the  line  was  made.  Before  you  can  bring  sect.  46 
into  operation  at  all,  it  is  necessary  to  show  a 
special  Act  incorporating  it,  and  applying  it  to  a 

Particular  railway  ;  and,  secondly,  tnat  something 
as  been  done  which  comes  within  the  section  in 
express  terms,  that  is,  that  the  railway  line  has 
crossed  a  public  highway.  The  question  has  been 
considerea  by  the  House  of  Lords  in  The  Dart- 
ford  Rural  Vistrict  Council  v.  Bezley  Heath  Bail- 
'way  Company  (77  L.  T.  Rep.  601 ;  (1898)  A.  C. 
210),  where  it  was  held,  in  the  case  of  a  public 
footpath,  that,  if  a  railway  line  cross  such  a 
path,  sect.  46  does  not  apply.  Lord  Herschell 
puts  it  in  this  way:  "The  statute  of  1845  has 
not  of  itself  any  operation  in  respect  of  any  road 
whatsoever,  whether  a  carriage  road,  a  footpath, 
or  a  turnpike  road ;  it  can  only  be  brought  into 
effect  by  some  rights  being  given  and  corre- 
sponding obligations  created  by  a  special  Act 
with  which  it  is  incorporated."  There  is  nothing 
in  this  case  to  which  sect.  46  can  apply,  because 
the  special  Act  which  incorporates  it  and  applies 
it  to  this  railway  has  a  special  provision  of  its 
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own  with  respect  to  the  crossing  of  these  roads, 
and  did  not  apply  aect.  46  at  aU  to  the  crossing 
of  these  roadjs.  The  appellants  are  under  no 
liability  under  sect.  46,  whatever  liability  they 
may  be  under  in  any  other  proceeding.  The 
order  of  the  justices  was  therefore  wrong. 

Marshall,  Q.O.  for  the  respondents. — The  rail- 
way company  in  crossing  this  highway,  which 
existed  before  the  line  was  made,  were  bound 
either  to  cross  it  on  the  level,  which  the  special 
Act  gave  them  power  to  do,  and  if  they  did  cross 
on  the  level  they  would  be  compelled  to  comply 
with  the  requirements  as  to  crossing  on  the 
level ;  or  they  would  be  compelled  under  sect.  46 
to  cross  by  carrying  the  road  over  the  railway  or 
the  railway  over  tbe  road.  They  had  a  power 
under  their  special  Act  to  cross  on  the  level*  but 
that  power  was  permissive  only  and  they  did  not 
cross  on  the  level  under  that  power.  They  did 
not  adopt  the  permissive  power  given  by  sect.  22 
of  their  special  Act ;  but  they  chose  to  act  under 
sect.  46  and  they  carried  the  road  over  the  line  by 
making  this  bridge  and  the  approaches.  They 
have  always  kept  uie  road  over  the  line  in  repair, 
and  in  so  doing  they  have  acknowledged  their 
liability  as  to  that  part  of  the  road.  The 
approaches  stand  in  precisely  the  same  position 
as  the  bridge,  and  if  they  are  liable  to  repair  the 
road  over  the  bridge  they  are  equally  liable  to 
repair  the  approaches : 

Nottingham  County  Council  v.  Manchester,  Shef- 
field,  and  Lincolnehire  Railway  Company,  71 
L.  T.  Bep.  430  ; 

Sect.  16  of  the  Railways  Glauses  Act  1845  gave 
the  company  the  fullest  powers  to  make  devia- 
tions or  diversions  in  the  course  of  the  execution 
of  their  works,  and  that  section  was  evidently 
intended  to  assist  the  execution  of  works  carried 
out  under  sect.  46.  They  had  full  power  there- 
fore to  make  this  deviation,  and  so  far  as  sect.  46 
is  concerned,  the  result  is  the  same  as  if  there 
had  been  no  deviation,  and  as  if  the  company  had 
carried  the  line  under  an  existing  highway.  In 
the  case  of  The  Warden,  &c.,  of  Dover  Harbour  v. 
London,  Chatham,  and  Dover  Railway  Company 
(30  L.  J.  474,  Oh.),  the  words  in  the  special  Act 
as  to  crossing  on  the  level  were  the  same  as  in 
this  case,  and  it  was  there  held  that  the  power 
was  permissive  only.  The  result  therefore  is 
this :  The  railway  company  could,  by  sect.  22  of 
their  special  Act,  have  crossed  this  road  on  the 
level.  They  did  not  do  so,  and  the  only  other 
alternative  was  to  proceed  under  sect.  46,  and  by 
making  this  deviation,  which  they  are  entitled  to 
make,  they  made  this  bridge  and  the  approaches 
over  the  Hne.  Sect.  46  therefore  applies  to  the 
case,  and  the  justices  had  power  under  sect.  65  to 
make  the  order  they  made. 

C.  A.  Bti^seU,  Q.C.  in  reply. — The  power  con- 
ferred under  sect.  16  on  a  railway  company  for 
the  construction  of  their  railroad,  is  confined  to 
matters  which  are  not  only  done  in  the  construc- 
tion of  the  railway,  but  which  are  necessary  to 
its  construction :  Per  Cockburn,  O.J.  in 

Beg.  V.  Wycombe  Baikoay  Company,  15  L.  T.  Bep. 
610  ;  L.  Bep.  2  Q.  B.  310. 

There  was  no  right  of  deviation  except  under 
sect.  16,  and  that  section  does  not  authorise 
such  a  deviation  as  the  present,  which  was 
not     necessary    for     the    construction    of    the 


works.  Sect.  46,  therefore,  does  not  apply,  and 
therefore  this  proceeding  is  misconceived,  and 
ought  not  to  have  been  taken  against  the  appel- 
lants. 

Wills,  J. — I  am  of  opinion  that  this  appeal 
must  succeed.  The  case  is  a  little  complicated, 
but  when  we  once  get  at  the  real  facts  it  seems 
to  me  to  be  very  clear.  The  Act  of  Parliament 
gave  power  to  make  the  railway  in  the  line  or 
course  delineated  on  the  plans  and  sections,  and 
described  in  the  books  of  reference.  That  of 
course  means  within  the  limits  of  deviation.  We 
find  from  sect.  22  of  the  special  Act  that  the 
railway  company  had  power  to  cross  the  roads 
numbered  92  and  100  on  the  level,  or  at  all  events 
they  had  power  to  cross  somewhere  along  92  and 
100.  But  under  that  description  you  cannot  eet 
at  the  place  where  the  line  from  A  to  B  is  oy 
any  construction  or  by  any  ingenuity.  Sect.  46, 
it  seems  to  me,  applies  to  works  which  are  to  be 
made  in  pursuance  of  the  authority  given  by 
the  Act  under  the  statutory  power.  I  do  not 
think  it  was  intended  to  have  any  further  opera- 
tion. I  think  it  was  intended  to  apply  to  the 
case  where  it  crossed  an  existing  road  by  the 
works  authorised  by  the  Railways  Olauses  Act ; 
and  I  should  add  that,  if  it  were  possible  to  do 
what  was  done  in  this  case  fairly  under  the  head 
of  diversion  under  sect.  16,  I  should  have  agreed 
that  the  decision  of  the  magistrates  was  quite 
right.  But,  as  it  seems  to  me,  when  we  consider 
what  was  said  by  the  Oourt  of  Queen's  Bench,  by 
which  we  are  bound,  in  the  case  of  Beg,  v. 
Wyconibe  Railway  Company  {ubi  sup.),  it  is  quite 
impossible  to  draw  an  inference  that  this  was  a 
diversion  under  sect.  16.  That  section  is  con- 
fined, as  Lord  Blaokbum  and  the  other  judges 
pointed  out  and  laid  down  in  very  positive  terms, 
to  such  diversions  as  are  necessaiy  for  the 
purpose  of  construction,  and  that  the  mere  fact 
that  it  would  be  economical,  or  for  reasons  of 
convenience  much  more  satisfactory  to  take  the 
road  in  a  different  direction,  will  not  bring  it 
within  that  section.  It  must  be  a  constructional 
necessity  to  divert.  Here  obviously  there  could 
be  no  constructional  necessity.  There  was  the 
power  to  cross  on  the  level;  and  that  of  itself 
shows  that  there  was  no  difficulty  of  construction, 
and  as  the  road  went  through  apparently  open 
fields  it  is  impossible  to  conceive  that  there  was 
any  difficulty  of  construction  which  rendered  it 
necessary  to  pass  out  of  the  old  road  at  the  point 
B  and  cross  tne  line  in  that  fashion.  Therefore, 
this  does  not  come  within  sect.  46  at  all.  The  fair 
inference  from  the  facts  seems  to  be  that  by  some 
arrangement  best  known  to  themselves  between 
the  railway  company  and  the  landowner,  this  road 
was  made  across  the  place  where  it  is  and  the  old 
road  stopped  up  without  any  right  to  do  it,  in  the 
exercise  of  the  will  of  the  parties.  It  may  be  that 
they  both  exposed  themselves  to  indictment  for 
stopping  up  the  road  without  any  authority  to  do  so. 
I  cannot  say  how  that  may  be,  but  it  is  immaterial. 
The  road  from  B  to  A  obviously,  I  think,  must 
under  the  circumstances  stated  in  this  case,  have 
been  a  diversion  made  by  the  railway  company 
and  the  landowoer  together,  and  that  it  is  not  a 
case  in  which  the  railway  had  to  cross  this  road 
or  had  to  make  any  diversion  which  rendered  it 
necessary  for  the  construction  of  their  works.  If 
so,  the  railway  company  and  the  landowner  to- 
gether have  chosen  to  make  a  road  and  to  dedicate 
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it  to  the  public,  and  tbey  must  settle  their  differ- 
ences between  them.  They  and  the  public  autho- 
rities must  settle,  as  best  they  can,  who  is  liable 
to  repair  this  road.  The  only  question  before  us 
now  is  whether  the  obligation  can  be  enforced 
under  sect.  46.  It  is  clear  to  me  that  this  road 
from  A  to  B  has  not  been  made  under  the  powers 
of  the  Act ;  and  it  is  no  diversion  in  the  sense 
that  has  been  applied  to  that  word  by  the  Court 
of  Queen's  Bench  in  Beg,  v.  Wycombe  Bailway 
Company  {tM  mp.),  I  think,  therefore,  that  sect. 
46  has  no  application  to  the  state  of  things  exist- 
ing in  the  present  case. 

Kennedy,  J. — Upon  the  whole  I  am  satisfied 
by  the  argument  that  the  true  view  is  that  really 
we  have  no  right  to  say,  looking  at  the  plans 
before  us,  that  this  is  a  bridge  to  which  sect.  46 
applies ;  and,  therefore,  if  that  be  so,  the  conclu- 
sion follows  that  my  brother  has  arrived  at. 

Appeal  allowed. 

Solicitor  for  the  appellants,  C.  H,  Mason. 
Solicitors  for  the  respondents  Jaques  and  Co., 
for  W.  Thornton  Jones,  Bangor. 


Friday,  June  17,  1898. 

(Before  Day  and  Ridley.  JJ.) 

Allen  and  others  (apps.)  v.  The  Yest&y  of 
THE  Parish  of  Fulham  (resps.).  (a) 

Metropolis  management  —  New  streets  —  Road 
maie  up  ax  a  highway — Btoad  taken  over  a/nd 
repaired  by  vestry  —  Subsequent  erection  of 
houses  adjoining  road — Liability  of  frontagers 
— Expenses  of  wood-paving — Metropolis  Manage- 
inent  Act  1855  (18  &  19  Vict.  c.  120),  ss.  105,  250 
— Metropolis  ManageTnent  Amendment  Act  1862 
(25  &  26  Vict.  c.  102),  «.  112. 

In  1877  a  vestry  m^ade  up  the  carriage-way  of  a 
road  which  they  had  taken  over  and  which  they 
undertook  to  keep  in  repair,  nothing  being  done 
to  the  footways  or  to  the  channelling  or  kerbing, 
but,  except  for  the  omitted  channelling  and 
kerbing,  the  carriage-way  was  made  up  in  a 
permanent  manner  and  in  the  same  mode  and 
to  the  same  extent  as  new  streets  with  a  similar 
amount  of  traffic  were  then  dealt  with.  There 
were  no  houses  upon  the  road  until  1890  when 
houses  were  built  upon  one  side,  and  in  1896 
houses  were  built  on  the  other  side. 

In  1897  the  vestry  resolved  to  treat  the  road  as  a 
"  new  street,**  and  to  pave  it  under  sect.  105  of 
the  Metropolis  Management  Act  1855,  and  to 
apportion  the  expenses  upon  the  frontagers,  and 
the  estimates  included  the  cost  of  wood-paving 
laid  on  a  concrete  foundation.  A  magistrate 
havina  found  that  the  road  became  a  "new 
street  for  the  first  tims  after  the  erection  of 
the  hotises  therein,  and  that  the  frontagers  were 
therefore  liable  for  the  cost  of  the  paving,  in- 
eluding  the  wood-faving : 

Held,  that  the  question  as  to  when  the  road  became 
a  "  new  street  **  was  a  question  of  fact  for  the 
m,agistrate  to  decide ;  that  he  was  right  m  hold- 
ing  that  the  road  became  a  new  street  for  the 
first  time  after  the  erection  of  the  houses  therein, 
and  that  ike  vestry  were  therefore  entitled  to 
pave  the  road  as  a  new  street  under  sect.  105, 

(<0  Be|ldVlM  by  W.  W.  Obb,  Biq.,  BsrrlsteNftt-L*w. 


and    charge  the  froniaoers  with  ike  eaipensss^ 
includyng  the  eospenses  of  the  wood-pawing* 

Case  stated  by  the  metropolitan  potioe  magis- 
trate sitting  at  the  West  Liondon  R>lice  Courts 
upon  the  hearing  of  three  summooaes  issued 
upon  complaints  made  at  the  instance  of  The 
vestry  of  toe  parish  of  Fulham  under  sect.  226  of 
the  Metropolis  Management  Act  1855»  that  the 
appellants  had  refused  and  neglected  to  pay  to 
the  Testry  sums  of  5542.,  9632.,  and  2481.,  amounts 
apportioned  upon  premises  belonging  to  them 
respectively,  in  respect  of  the  estimated  expenses 
of  paving  Wandsworth  Bridge  Road,  sectMm  4, 
in  the  parish  of  Fulham,  un&r  the  provisions  <^ 
sect.  105  of  the  Metropolis  Management  Act  1855, 
and  sect.  75  of  the  Metropous  Management 
Amendment  Act  1862. 

The  following  facts  were  proved  or  admitted. 

The  Vestry  of  the  parish  of  Fulham  is  the 
successor  of  tiie  Fulham  District  Bofurd  of  Works, 
which  board  was  dissolved  by  the  Metropolis 
Management  Amendment  Act  1885  (48  &  49  V  ict 
c.  33),  sect.  3  of  which  Act  incorporated  the  vestiy 
and  invested  it  with  all  such  powers  and  subjected 
it  to  all  such  provisions  as  if  it  had  been  named 
in  part  2  of  schedule  A.  of  the  Metropolis  Manage- 
ment Act  1855. 

The  appellants  were  owners  within  the  meaning 
of  the  Acts  of  certain  premises  forming,  bounding, 
and  abutting  on  the  Wandsworth  Bridge-road, 
section  4. 

Wandsworth  Bridge-road,  of  which  section  4  is  a 
part,  forms  a  means  of  approach  on  the  north 
side  to  Wandsworth  Bridge,  and  extends  from 
the  northern  abutment  (3  the  bridge  to  the 
King's- road,  in  the  parish  of  Fulham.  Such 
bridge  together  with  the  road  was  made  pursuant 
to  the  Wandsworth  Bridge  Act  1864  (27  &  28 
Yict.  o.  ccxxxviii.),  by  the  Wandsworth  Bridge 
Company,  incorporated  by  the  Act  for  the  purpose 
of  constructing  the  bridge  and  road. 

By  sect.  62  of  the  Wandsworth  Bridge  Act 
1864,  it  was  enacted  that  from  and  after  the  time 
at  which  the  road  was  completed,  it  should  be 
deemed  a  public  highway,  and  one  of  the  parish 
highways  of  the  parish  of  Fulham,  and  should 
accordinglybe  repairable  by  the  Fulham  District 
Board  of  W  orks  in  like  manner  as  any  other 
highway  of  that  parish  from  time  to  time  should 
be  repairable  by  them. 

The  Wandsworth  Bridge-road  was,  pursuant  to 
the  Wandsworth  Bridge-road  Act  1864,  made  by 
the  company  in  1873,  upon  and  through  a^- 
cultuml  land  which  for  many  years  precedmg 
had  been  used  as  market  gardens,  and  after 
being  so  made  it  continued  to  be  bounded  on  both 
sides  throughout  its  entire  length  by  market 
gardens,  until  the  subsequent  erection  of  houses. 
In  Aug.  1873  the  company  applied  to  the  Fulham 
district  board  to  take  over  the  maintenance  and 
repair  of  the  road.  The  road,  however,  having 
been  made  so  inefficientl^r  by  tiie  company  as  to 
be  dangerous,  and  in  fact  impracticable  as  a  road 
the  board  by  resolution  "  declined  to  accept  the 
charge  of  the  road  until  it  was  completely  chan- 
nelled, curbed,  and  paved,  and  the  carriage  way 
properly  made  up  and  drained."  After  protracted 
negotiations  and  litigation  between  the  company 
and  the  board,  the  company  finally  admitted  their 
liability  for  the  better  completion  and  repair  of 
the  rocul,  but  repudiated  liaoiHty  for  channelling 
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and  kerbing.  At  this  date  the  methods  of  road- 
making  and  road-repair  were  less  elaborate,  espe- 
cially as  regards  new  streets,  than  they  have  since 
become,  and  in  the  parish  of  Folham  there  was 
little  practical  difference  in  the  treatment  in 
these  respects  applied  to  mere  highways,  as 
distinguisaed  from  streets  formed  by  houses 
and  streets  in  the  latter  sense,  whether  new  or 
old. 

By  an  agreement  dated  Sept.  1876  the  Falham 
Board  of  Works  agreed  with  the  company,  in 
consideration  of  the  sum  of  17502.  paid  by  the 
company  to  the  board,  to  complete  and  put  in 
repair  the  Wandsworth  Bridge-road,  and  to  make 
it  in  all  respects  fit  for  the  purposes  of  a  public 
highway  within  the  meaning  of  the  Wandsworth 
Bridge  Act  1864,  and  the  board  agreed  from  the 
date  thereof  to  undertake  the  liability  of  repair- 
ing^ the  road  as  imposed  upon  them  by  the  Act  of 
1864,  and  to  exonerate  the  company  from  all 
liability,  claims,  and  demands,  in  respect  of  the 
future  repairs  thereof. 

In  1877  the  board  of  works  made  up  the  carriage- 
way of  the  road  with  flints  rolled  in  over  a  foun- 
dation of  hard  core.  This  was  the  method  then 
adopted  universally  throughout  the  parish  in  the 
case  of  highways  not  being  house-built  streets. 
In  the  case  of  house-built  streets  the  same  method 
of  making  up  was  often  adopted  where  the  traffic 
was  light,  but,  where  the  traffic  was  comparatively 
heavy,  they  were  made  up  with  granite,  that  is, 
macadamised. 

After  an  interval  of  about  a  year,  the  carriage- 
way was  repaired  with  granite,  and  this  process 
has  been  repeated  by  the  local  authority  from 
time  to  time  down  to  the  year  1897.  Practically 
nothing  in  the  way  of  making  up  was  done  to  the 
footways  of  the  road.  No  channelling  or  kerbing 
was  done,  that  work  not  having  been  allowed  for 
in  the  1750Z.  received  from  the  company.  In 
making  up  new  streets  under  sect.  105  of  the  Act 
of  1855,  the  board  of  works  at  that  time  invariably 
insisted  on  channelling  and  kerbing.  The  traffic 
in  the  road  during  the  years  1877  and  1878  con- 
sisted wholly  of  comparatively  slight  through 
traffic,  no  houses  having  then  existed  there.  Tt 
has  of  late  years  very  considerably  increased. 

Treating  the  work  done  to  the  road  in  1877  and 
1878  as  practically  one  operation,  the  magistrate 
found  that,  except  for  the  omitted  channelling 
and  kerbing,  the  carriage-way  was  made  up  and 
repaired  in  a  permanent  manner  and  in  the  same 
mode  and  to  the  same  extent  as  new  streets  with 
a  similar  amount  of  traffic  were  dealt  with  at  that 
period  under  the  105th  section. 

There  were  no  buildings  upon  the  land  adjoin- 
ing the  Wandsworth  Bridge-road  until  the  year 
1890.  In  that  year  houses  were  erected  on  the 
east  side.  None  were  erected  on  the  west  side 
until  the  year  1895.  In  that  year  and  in  1896 
houses  were  built  on  the  west  side. 

On  the  24th  Feb.  1897  the  Fulham  vestry  passed 
a  resolution  : 

That  whereas  Wandsworth  Bridge-road,  section  4, 
beinfr  a  new  street,  is  not  paved  to  the  satisfaotion  of 
the  vestry,  and  it  is  deemed  by  them  to  be  necessary  and 
expedient  that  the  same  should  be  so  paved.  It  is 
hereby  resolved  and  ordered  that  the  street  be  taken  to 
and  paved  under  the  provisions  of  the  18  &  19  Vict.  c. 
120  and  the  25  &  26  Vict.  o.  102 ;  that  the  surveyor's 
plans  and  estimates  be  adopted ;  that  the  estimated 
costs  of  the  paving  works  be  apportioned  upon  the  owners 
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of  the  houses  or  land  abutting  or  abounding  upon  the 
said  street,"  <&o. 

The  estimates  referred  to  made  provision  for 
the  paving  of  the  carriage-way  of  the  road  with 
wooden  blocks  laid  upon  a  concrete  foundation, 
and  it  was  the  intention  of  the  vestry  so  to  pave  the 
carriage-way.  The  expense  of  ho  paving  the 
carriage-way  would  exceed  the  expense  of  paving 
it  with  macadam,  but  the  wood  paving  is  more 
durable,  and  is  cleaner  and  diminishes  the  annoy- 
ance of  noise  to  the  occupiers  of  houses  in  the 
street. 

Default  was  made  by  the  appellants  in  payment 
of  the  amounts  so  apportioned  upon  them,  and 
summonses  were  issued,  and  on  the  hearing  it  was 
admitted  on  both  sides  that  (subject  to  a  question 
of  the  competency  of  the  vestry  to  pave  with 
wood  at  the  expense  of  the  frontagers)  the  decision 
depended  on  the  date  at  which  the  road  became  a 
new  street.  The  magistrate  found  that  it  was  not 
formed  or  laid  out  for  building  as  a  street. 

It  was  contended  on  behalf  of  the  vestry  that 
Waoidsworth  Bridge-road  section  4,  became  for 
the  first  time  a  new  street  when  buildings  were 
erected  on  the  land  adjoining  it,  and  that  upon 
such  buildings  being  erected  the  vestry  had, 
under  sect.  105  of  the  Metropolis  Management 
Act  1855,  power  to  re(juire  the  adjoining  owners 
to  pave  the  road  notwithstanding  the  facts  as  to 
the  making  up  and  repair  of  the  road.  It  was 
also  contended  that  wood-paving  was  '*  paving  " 
withing  the  meaning  of  the  Local  Management 
Acts  1855  and  1862. 

It  was  contended  on  behalf  of  the  appellants 
that  the  road  was  a  "new  street"  within  the 
meaning  of  the  Metropolis  Management  Acts, 
when  it  was  made  by  the  Wandworth  Bridge 
Company,  and  that  it  having  in  1877  and  1878, 
pursuant  to  the  requirements  of  the  vestry,  been 
with  the  exception  of  the  flagging  of  the  foot- 
paths and  of  the  channelling  and  kerbing  of  the 
carriage-way,  as  well  and  sufficiently  paved  as 
streets  with  similar  traffic  w:ei^  then  required  to 
be  paved  prior  to  their  being  taken  over  by  the 
vestry  under  sect.  105  of  the  Metropolis  Manage- 
ment Act  1855,  the  vestry  had  no  power  thereafter 
to  require  the  whole  of  the  road  to  be  again  paved 
at  the  expense  of  the  adjoining  owners  by  virtue 
of  that  section ;  that,  under  the  provisions  of  the 
special  Acts,  the  vestry  became  liable  to  repair 
and  maintain  the  road  in  the  condition  in  which 
it  was,  after  it  had  been  made  up  and  paved  in 
1877,  and  could  not  get  rid  of  such  liability  by 
requiring  it  to  be  paved  under  sect  105  of  the  Act 
of  1855  ;  and  that,  assuming  the  vestry  had  power 
to  require  the  road  to  be  paved  under  sect.  105, 
it  had  no  power  thereunder  to  require  the  carriage- 
way of  the  road  to  be  made  up  at  the  expense  of 
the  adjoining  owners  with  wooden  blocks  laid 
upon  a  concrete  foundation  in  the  manner  in 
which  the  vestry  intended  to  make  it  up. 

The  magistrate  was  of  opinion :  (1)  That  the 
road  had  not  become,  and  was  not  in  1877  or  1878, 
a  new  street  within  the  meaning  of  sect.  105  of 
the  Metropolis  Management  Act  1855  and  sect.  77 
of  the  Metropolis  I)£uiagement  Amendment  Act 
1862 ;  (2)  that  it  became  a  new  street  for  the  first 
time  after  the  erection  of  houses  therein,  and  was 
a  new  street  within  the  meaning  of  the  Acts  on 
the  24th  Feb.  1897 ;  (3)  that  the  vestrv  was  not 
prevented  by  anything  contained  in  the  special 
Acts,  or  by  anything  it  had  done  previously  to  the 
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24th  Feb.  1897,  from  requiring  the  road  to  be 
paved  under  sect.  105  of  the  Act  of  1855;  (4)  that 
wood-paving  was  "  paving  "  within  the  Acts.  He 
accordingly  orderea  the  appellants  to  pay  to  the 
vestry  the  sums  mentioned  m  the  summonses  with 
costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  aforesaid  findings  and  decision  were 
right  in  law. 

The  Metr.)polis  Management  Act  1855  (18  &  19 
Vict,  c,  120)  provides  : 

Seot.  105.  In  case  the  owners  of  the  houses  forming 
the  greater  part  of  any  neT  street  laid  oat  or  made,  or 
hereafter  to  be  laid  oat  or  made,  which  is  not  paved  to 
the  satisfaction  of  the  vestry  or  district  board  of  the 
parish  or  district  in  which  such  street  is  situate,  be 
desirous  of  having  the  same  paved,  or  if  such  vestry  or 
board  deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved,  then  .  .  .  such  vestry  or  board 
shall  well  and  sufficiently  pave  the  same  .  .  .  and 
from  time  to  time  keep  such  pavement  in  good  and 
sufficient  repair  ;  and  the  owners  of  the  houses  forming 
such  street,  shall,  on  demand,  pay  to  such  vestry  or 
board  the  amount  of  the  estimated  expenses  of  providing 
and  laying  such  pavement,  &c. 

Sect.  250.  The  word  ** street"  shall  apply  to  and 
include  any  highway  (except  the  carriage-way  of  any 
turnpike  road),  and  any  road,  bridge  (not  being  a  county 
bridge),  lane,  footway,  square,  court,  alley,  passage, 
whether  a  thoroughfare  or  not,  and  a  part  of  any  such 
highway,  road,  bridge,  lane,  footway,  square,  court,  alley, 
or  passage. 

The  Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict.  c.  102),  provides  : 

Sect.  112.  The  expression  "  new  street "  shall  apply 
to  and  include  aJl  streets  hereafter  to  be  formed  or  laid 
out,  and  a  part  of  any  such  street,  and  also  all  streets, 
the  maintenance  of  the  paving  and  roadway  whereof  had 
not,  previously  to  the  passing  of  this  Act,  been  taken 
into  charge  and  assumed  by  the  commissioners,  trustees, 
surveyors,  or  other  authorities  having  the  control  of  the 
pavements  or  highways  in  the  parish  or  place  in  which 
such  streets  are  situate,  and  a  part  of  any  such  street 
and  also  all  streets  partly  formed  or  laid  out. 

B.  Cunnhigham  Glen  {Maemorran,  Q.O.  with 
him)  for  the  appellants. — We  contend  that  this 
road  having  been  made  up  in  1877,  and  taken 
over  by  the  vestry,  who  expressed  their  satisfac- 
tion with  it,  cannot  afterwards  be  paved  and 
made  up  at  the  expense  of  the  adjoining  owners, 
and  the  vestry  are  not  entitled  to  come  upon 
them  for  the  cost  of  the  wood-paving.  It  is  neces- 
sary to  see  what  a  "new  street"  is  within  the 
meaning  of  these  Acts.  Sect.  250  of  the  Act  of 
1855  defines  a  "  street,"  and  this  road  came 
within  that  definition.  Sect.  112  of  the  Act  of 
1862  defines  a  "  new  street,"  and  this  road  as  it 
existed  in  1877,  clearly  came  within  that  defini- 
tion. This  road  was  a  *'  new  street "  in  1877, 
when,  as  the  magistrate  finds,  it  was  made  up  in 
a  permanent  manner  and  to  the  same  extent  as  a 
new  street.  Where  the  local  authority  have  made 
up  a  road  at  the  expense  of  the  district  rates  and 
have  maintained  it  afterwards,  they  cannot  after 
that  time  call  on  the  adjoining  owners  to  make  up 
the  road : 

Vestry  of  8t.   Giles,  Camherwell^  v.  Hunt,  56  L.  J. 
65,  M.  C. 

[He  was  stopped.] 

Macaskie  for  the  respondents. — It  is  necessary 
to  draw  attention  to  the  diffei'ence  as  to  the 
rights  and  liabilities  of  the  vestry  under  these 


Metropolis  Management  Acts,  in  respect  of  high- 
ways and  new  streets.  Under  sect.  96  c^  the 
Act  of  1855  the  powers  and  duties  of  ■•,.:- 
veyors  of  highways  were  imposed  on  the  vestry 
or  district  board  in  respect  of  all  highways  within 
their  parish  or  district ;  and  under  that  section  it 
became  the  duty  of  the  vestry  to  repair  the  road. 
The  road  now  in  question  was  in  1877  a  highway, 
and  remained  a  highway.  The  position  was  that 
when  the  Wandsworth  Bridge  Act  was  passed  it 
was  provided  that  this  rcMid  when  completed 
should  be  a  highway,  and  should  be  deemed  one 
of  the  parish  Mghways,  repairable  by  the  vestry 
n  like  manner  as  any  other  highway  in  the 
iparish;  but  that  provision  was  to  protect  the 
rights  of  the  vestry  under  these  sections  of  the 
Metropolis  Management  Acts,  because  under 
sect.  48  of  the  Wandsworth  Bridge  Act  nothing 
in  the  local  Act  was  to  affect  or  take  awaythe 
rights  vested  in  district  boards  or  vestries.  Here 
was  a  highway,  and  the  surveyor  of  highways, 
once  the  road  was  completed,  was  bound  to  keep 
it  in  repair  as  any  other  highway  in  the  parish ; 
and,  if  the  appellants*  contention  be  right,  it 
follows  that  because  the  surveyor  of  high- 
ways has  done  his  duty  in  repairing  tiie 
highway,  the  vestry  can  then  never  put  in 
force  the  provisions  of  these  Acts  as  to 
new  streets.  What  was  done  to  the  road  in  1877 
and  1878  was  done  to  it  simply  as  a  highway,  and 
did  not  make  it  a  new  street.  The  sections  of 
these  Acts  contemplate  that  a  street,  or  a  new 
street,  should  have  houses  built  thereon.  A  mere 
road  without  any  houses  at  all,  or  a  mere  high- 
way, is  not  a  street  within  these  Acts.  The  cases 
show  that  to  constitute  a  "  street "  or  a  "  new 
street,"  as  distinguished  from  a  highway,  there 
must  be  buildings  or  houses  abutting  on  the 
road,  but  how  many  houses  there  must  be  is  a 
question  for  the  magistrate.  In  Pound  v.  Plum- 
stead  Board  of  Works  (25  L.  T.  Rep.  461 ;  L.  Bep. 
7  Q.  B.  183),  it  was  held  that  a  "  new  street" 
within  these  Acts  means  a  new  street  in  the 
ordinary  and  popular  sense  of  the  term,  and  that 
therefore  a  country  lane  bounded  by  fields  and 
hedges,  was  not  a  new  street,  but  became  one 
when  houses  were  built  along  it ;  and  Blackburn, 
J.  in  that  case  says  that  *'the  Legislature  are 
here  using  the  word  *  street '  in  its  ordinary 
popular  and  natural  sense,  and  mean  a  place  with 
continuous  houses  on  each  side."  That  case  has 
been  followed  and  is  still  good  law,  and  it  shows 
that  without  houses  you  cannot  have  a  street 
within  sect.  105 : 

Robinson  v.  Local  Board  of  Barton'Eecles,  50  L.  T. 
Bep.  57 ;  8  App.  Cae.  798 ; 

Vestry  of  St.  GUeSf  Cambenvell^  v.  Crystal  Palace 
Company,  66  L.  T.  Rep.  840 ;  (1892)  2  Q.  B.  33; 

Davis  V.  Greenwich  District  Board,  72  L.  T.  Eep. 
674 ;  (1895)  2  Q.  B.  219 ; 

Vestry  of  8t.  Mary,  Battersea,  v.  Palmer,  75  L.  T. 
Rep.  362  ;   (1897)  1  Q.  B.  220. 

This  road  was  laid  out  apparently  without  any 
intentioQ  of  building  upon  it,  and  it  cannot  turn 
the  road  into  a  street  simply  because  the  road 
may  at  some  future  time  be  built  upon.  Th&re 
is  no  case  which  decides  that  because  a  vestry,  as 
surveyors  of  highways,  lay  out  a  road,  therefore 
they  cannot  afterwards  pave  it  under  sect.  105. 
Arter  v.  Vestry  of  Hammersmith  (76  L.  T.  Eep. 
390;  (1897)  1  Q.  B.  646),  so  far  from  being 
against  the  respondents,  is   in  their  favour,  so 
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for  aa  the  actaal  decision  goes.  The  question 
of  "  new  street "  or  no  "  new  street "  is  a  question 
wholly  for  the  magistrate  {Vestry  of  8t  Mary, 
Battersea,  y.  Palmer  {uhi  sup.) ;  and  here  he  has 
found  that  this  road  was  a  new  street  for  the  first 
time  when  the  houses  were  built.  His  decision  is 
in  complete  accordance  with  the  authorities,  and 
is  right. 

B.  C.  Glen  in  reply. — I  rely  on  those  very 
authorities  as  showing  that  the  vestry  are  estopped 
from  saying  that  this  was  not  a  new  street  in 
1877.  If  the  road  is  in  fact  made  up  as  a  street 
— as  this  was  in  1877 — then  the  powers  of  the 
yestry  are  at  an  end.  Here  the  thing  had  come 
into  existence  as  a  street,  although  no  houses 
were  built  thereon,  and  it  was  to  all  intents  laid 
out  as  a  street.  Houses  are  not  necessary  to 
constitute  a  street  within  these  Acts :  per 
Gave,  J.  in 

Arter  y.  Hammersmith  Vestry  (uhi  sup.). 

He  also  referred  to 

North  London  Railway  Company  v.  Vestry  of  8t. 
Mary,  Islington,  27  L.  T.  Eop.  672. 

Day,  J. — The  ordinary  difficulties  which  we 
expect  to  meet  with  in  solving  problems  raised 
by  the  definitions  ^iven  in  Acts  of  Parliament 
are  increased  in  this  case  by  the  peculiar  history 
of  the  roadway  or  street  in  question.  The  defini- 
tions with  which  we  have  to  deal  in  these  Acts 
are  the  definitions  of  "  street "  and  "  new  street." 
A  definition  clause  is  framed  to  give  one  some 
assistance  in  coming  to  a  conclusion  as  to  the  in- 
terpretation of  the  words  which  are  defined.  The 
demiition  clauses,  however,  in  this  case  give  me 
no  assistance  of  any  sort  or  kind  in  arriving  at 
the  meaning  of  the  things  defined,  and  therefore 
I  have  to  decide  them  as  best  I  can.  The  road  in 
this  case  is  a  road  which  never  can  have  been  laid 
out  as  a  road  with  the  intention  of  its  being  used 
as  a  highway,  because  there  is  little  or  no  through 
traffic  on  the  road ;  but  it  presents  all  the  appear- 
ance of  an  intended  street  laid  out  in  what  has 
been  for  many  years  a  comparative  wilderness. 
At  one  time  it  was  a  market  garden,  which  has 
gradually  disappeared,  and  the  place  has  presented 
the  appearance  of  a  waste,  which  builders 
intend,  when  circumstances  favour  them,  to  con- 
vert into  building  estates  and  erect  houses  on  both 
sides  of  the  road.  That  was  the  condition  of  this 
road  for  a  very  long  period.  The  road  was  made 
in  1864  by  the  Bridge  Company,  and  in  1876  the 
vestry  took  over  the  road  and  undertook  to  do  all 
reasonable  repairs  and  to  keep  it  in  good  condi- 
tion. They  appear  to  have  done  that,  and  to 
have  kept  it  in  goed  condition,  having  regard  to 
the  knowledge  which  prevailed  as  to  the  keeping 
up  of  roads  in  what  was  considered  a  thoroughly 
good  condition.  Whether  they  did  all  that  is 
now  done  in  streets  may  very  well  be  doubted, 
because  the  practice  as  to  stareets  has  been  very 
much  altered  since  that  time.  Greater  knowledge 
and  more  experience  have  been  acquired  and 
brought  to  bear  on  the  repairing  of  streets, 
and  they  are  now  much  better  repaired 
than  they  used  to  be.  The  vestry  took  the 
road,  sucn  as  it  was,  into  tbeir  own  hands. 
They  say  they  made  it  up  sufficiently  for  light 
trafuc,  and  as  in  those  days  there  was  little  or  no 
traffic  on  the  road  a  very  little  amount  of  repair 
would  have  put  the  road  in  good  repair  for  the 
traffic  that  pi-esented  itself.     They  put  the  place 


into  repair  and  received  from  the  bridge  company 
some  1750Z.  for  doing  so,  and  they  exonerated  the 
company  from  all  liability  for  future  repairs. 
The  road  at  that  time  must  have  looked  very 
much  like  an  intended  street — a  street  in  course 
of  formation  by  the  building  of  houses,  and 
nothing  else  appeared  to  be  wanting  in  it  except 
the  building  of  houses  in  the  locality.  That 
state  of  things  remained  until  last  year,  when  the 
vestry  determined  to  have  the  place  put  into  a 
thoroughly  good  condition  by  the  frontagers,  the 
persons  who  owned  property  in  the  neighbour- 
hood, and  who,  1  presume,  were  eo gaged  in 
putting  up  houses  there.  The  matter  was  brought 
before  the  magistrate,  who  investigated  it.  He 
has  found  that  the  road  became  a  street  at  some 
period  between  the  present  time  and  the  time 
when  the  original  bargain  was  made  between  the 
company  and  the  vestry ;  and  he  has  made  an 
order  upon  the  frontagers  to  contribute  for  the 
purpose  of  making  the  road  suitable  according  to 
modem  ideas  of  a  well  developed  street.  It  is  a 
relief  to  me  to  find  that  in  several  of  the  cases 
cited  the  responsibility  of  deciding  as  to  this 
seems  to  rest  more  upon  the  magistrate  than  upon 
us.  The  magistrate  has  found  the  facts,  and  he 
finds  that  the  road  has  become  a  street,  but  how 
or  why,  I  do  not  exactly  know,  except  it  be  by 
suggesting  that  people  have  taken  the  buildings 
there.  Houses  are  springing  up  there,  and  the 
finding  of  the  magistrate  upon  the  question  of  fact 
seems  to  me  to  be  the  best  interpretation  1  can 

Sut  upon  the  statute,  as  well  as  upon  the  previous 
ecisions.  There  is  no  question  of  law  in  this 
case  upon  which  the  magistrate  can  be  said  to 
have  gone  wrong,  and  therefore  1  think  his  deci- 
sion must  be  affirmed. 

Ridley,  J. — I  am  of  the  same  opinion.  The 
facts  seem  to  me  that  a  road  or  carriage-way 
was  made  up  first  in  1877,  at  which  time  there 
was  no  house  which  adjoined  it  on  either  side. 
It  was,  however,  a  high  road,  and  until  1890  no 
houses  were  built  alongside  it,  but  in  that  year 
and  the  subsequent  years  1895  and  1896  houses 
were  built  on  both  sides  of  the  road.  In  1897 
the  vestry  proceeded  to  treat  it  as  a  new  street, 
and  the  magistrate  has  held  that,  it  being  a  new 
street  within  the  meaning  of  the  Act,  the  vestry 
have  a  right  to  call  upon  the  frontagers  to  con- 
tribute towards  the  expense  of  the  paving.  It 
appears  to  me  that  upon  the  decisions  which  have 
been  given  upon  these  sections,  the  magistrate's 
decision  is  an  accurate  one,  so  far  as  we  are  able  to 
judge  of  it,  because  in  those  decisions,  beginning 
with  the  case  of  Pound  v.  The  Plumstead  Boa/rd  of 
Works  (ubi  sup.),  and  continuing  through  a  series 
of  decisions — one  or  two  uudoubtedly  upon  the 
analogous  Public  Health  Act  1875 — it  has  been 
held  that  a  highway  that  has  been  repaired  as  a 
highway,  may  become  a  street  as  BOon  as  houses 
in  a  continuous  line — to  use  one  phrase — have 
been  put  on  one  side  of  it,  or  possibly  on  both 
sides.  It  is  not  necessary  that  the  houses  should 
be  continuous  from  one  end  to  the  other,  because 
that  phrase  has  been  dealt  with  in  a  way  which 
shows  that  the  magistrate  is  to  consider  the  facts 
bearing  on  each  particular  case,  and  to  say 
whether  there  ai'e  sufficient  houses  or  buildings 
adjoining  the  road  in  question  to  make  it,  in  ordi- 
nary language,  a  street,  and  that  is  the  matter  of 
fact  with  which  he  has  to  deal.  Thn  chief 
guidance  we  get  from  the  decisions  is  this  that 
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it  requires,  in  order  to  be  a  new  street,  that  there 
shonld  be  houses  on  each  side  of  it ;  not,  indeed, 
that  that  is  an  absolute  and  complete  guide 
that  can  be  followed  without  hesitation  in 
every  case,  although,  speaking  generally,  it  is  a 
correct  guide.  There  is  an  exception  which  Mr. 
Glen  has  hit  upon,  and  which  is  sufficiently  clear 
to  make  us  treat  it  as  an  exception  standing 
by  itself,  in  which  case  there  may  be  a  road  which 
might  be  a  street,  although  there  are  no  houses 
along  it.  That  is  suggested  by  the  judgment  of 
Cave,  J.,  in  Arter  v.  The  Vestry  of  Hammersmith 
{tM  sup.),  where  he  uses  this  language:  "No 
doubt  if  a  piece  of  land  were  newly  laid  out  for 
the  purpose  of  being  used  as  a  street,  and  were 
not  repairable  by  the  public  at  large,  it  would  be 
a  new  street,  although  there  were  no  houses  along 
it."  I  think  in  that  case,  Cave,  J.  must  have 
been  alluding  to  the  frequent  case  where  an  estate 
is  being  laid  out  for  building  purposes  and  roads 
are  laid  out  throughout  it,  and  where  plots  for 
houses  to  be  built  are  also  adjoining  the  road.  In 
such  a  case  as  that  it  may  be  that  the  road  would, 
in  proper  and  ordinary  language,  be  called  a 
"  new  street,"  and  that  a  magistrate  would 
have  been  right  in  so  dealing  with  it,  although 
there  were  no  houses  adjoining  it.  But,  ac- 
cording to  the  other  authorities,  that  must 
be  deemed  an  exceptional  case.  I  do  not 
find  that  that  was  the  case  in  this  road, 
because  the  time  which  elapsed  between  the 
laying  out  or  formation  of  this  road  and  the  time 
when  houses  first  began  to  appear,  was  a  long 

feriod,  whether  we  take  the  year  1864  or  the  vear 
877  as  the  date  of  the  formation  of  the  road.    I 
think,  therefore,  that  the  present  is  not  a  case 
which  can  be  treated  as  analogous  to  that  which 
was  in  the  mind  of  that  learned  judge  when  he 
gave  that  judgment ;  and  I  am  the  more  convinced 
of  that  because  when  I  read  the  rest  of  his  judg- 
ment I  see  that  he  is  treating  this  matter  upon 
the  same  lines  as  we  are  now  doing.    He  says : 
"  Or  again,  if  an  old  road  has  houses  built  along 
its  side  with  access  to  it,  and  thereby  is  converted 
into  what  is  popularly  understood  by  the  term 
*  street,'  it  would  be  a  *  new  street  *  within  the 
Act."     This  was  met  ve^  ingeniously  by  saying 
that  because  in  1877  the  Fulham  Board  of  Works 
made  up  the  carriage-way  of  the  road  in  the  same 
mode  and  to  the  same  extent  as  new  streets,  on 
which  there  was  a  fair  amount  of  traffic,  were 
dealt  with  at  that  period,  therefore  it  became  a 
new  street.    I  think  that  is  a  fallacy.    There  was 
mere  repair  of  the  road,  and  you  cannot  by  repair- 
ing a  road  in  the  way  usual  at  the  time,  make  it 
into  a  street  wben  it  is  not  a  street  according  to 
the  definition  which  I    have  given.    For   these 
reasons  I  entirely  agree  with  the  learned  magis- 
ti'ate.     It  is,  within  certain  limits,  in  his  discretion 
to  find  whether  a  particular  road  or  street  is  to  be 
treated  as  a  new  street  or  not ;  and  I  think  the 
magistrate  has  properly  exercised  his  discretion 
in  this  case.  ^^^^^^  dismissed. 

Solicitor  for  the  appellants,   Walter  Jtf.  WiU- 
cocks. 

Solicitor  for  the  respondents,  T,  Blanco  White. 


Jidy  30,  Aug.  5  and  6, 1898. 

(Before  Kennedy,  J.) 

Mabtin  v,  Thb  London  County  Council,  (a). 

Damages — Statutory  improvements  by  London 
County  Council — Blocking  of  streets — Loss  to 
plaintiff  through  difficulty  of  access — Right  of 
action. 

Where  a  private  person  is  injured  owing  to  works 
carried  out  by  a  public  authority  under 
statutory  powers^  even  if  such  works  are 
untiecessaruy  or  unreasonably  delayed,  an 
action  for  damages  will  not  lie,  unless  Gm 
person  aggrieved  can  show  he  has  been  injured 
specially,  directly,  a7^d  substantially. 

This  was  a  motion  for  judgment  on  the  part 
of  the  defendants,  after  an  action  had  been 
tried  with  a  jury  (they  having  disagreed),  on  the 
ground  that  even  had  the  jury  answered  all  the 
questions  left  by  the  learned  judge  in  favour  of 
theplaintiff,  yet  he  could  not  recover. 

The  action  was  brought  against  the  defen- 
dants, the  London  County  Council,  for  unnecess- 
arilv  and  negligently  blocking  and  obstructing 
Wellington-strbet,  Deptford,  and  other  thorough- 
fares l^kding  to  that  street,  in  which  the  plaintiff 
resided  as  a  leaseholder. 

It  was  alleged  that  in  1897,  whilst  making  a 
new  roaid  cutting  Wellington-street  diagonally 
under  their  statutory  powers,  the  county  council 
were  guilty  of  unreasonable  delay  and  of  obstract- 
ing  the  approaches  to  the  street  at  more  points, 
in  greater  degree,  and  for  a  longer  time  than  was 
needful,  whereby  the  interests  of  the  plaintiff  in 
his  premises  were  seriously  and  injuriously 
affectidd. 

The  plaintiff  alleged  that,  owing  to  the  improTe- 
ments  which  the  council  were  carrying  out  under 
there  statutory  powers,  the  ends  of  the  streets 
were  blocked  up,  except  for  a  narrow  gangway 
which  was  left  for  foot-passengers,  and  even  that 
means  of  access  was  rendered  almost  impassable 
owing  to  the  heaps  of  sand  and  rubbish  along- 
side it. 

The  plaintiff  *s  shop  did  not  overlook  the  blocked 
part  of  the  roadwav,  but  he  complained  thit  he 
had  been  damaged  by  the  blocking  of  the  access 
from  High-street.  He  alleged  that  the  workmen 
on  the  jcA)  were  only  half  the  number  he  would 
have  expected  to  see  on  such  work. 

The  injuries  that  were  alleged  were  the  falling 
off  in  the  receipts  owing  to  the  difficulty  of 
access  by  his  customers  and  extra  labour  and 
expense  in  getting  goods  in  and  out  of  the  pre- 
mises. Also  owing  to  this  in  March  1898  he  sur- 
rendered his  lease,  which  was  for  twenty-one 
years  from  1892  and  for  which  he  had  paid  more 
than  200/.  by  way  of  premium. 

It  was  admitted  by  the  plaintiff  on  cross- 
examination  that  before  the  work  was  be^un  he 
had  written  complaining  of  the  falling  off  in  his 
receipts  in  consequence  of  the  pulling  down  of 
houses  in  his  neighbourhood  by  the  county  council, 
and  that  his  receipts  in  some  weeks  in  October 
were  higher  than  they  were  in  July  before  the 
road-making  was  commenced. 

The  learned  judge  left  to  the  jury  the  questions 
whether  there  had  been  unnecessary  delay  and 
obstruction,  and  the  amount,  if  any,  of  the 
damage  to  the  plaintiff.    The  jury  disagreed,  and 

(a)  Beported  by  W.  si  B.  Herbert,  Eiq.,  Bftirister-at-Law. 
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then  the  defendants  brought  on  this  motion  for 
judgment. 

DickeviSf  Q.C.  and  Daldy  for  the  London  County 
Council. — Even  assuming  that  the  plaintiff  can 
be  said  to  have  satisfactorily  proved  all  that  he 
allies,  no  action  will  lie  against  us.  He  has  not 
shown  any  substantial  damage  which  can  be  put 
down  solely  to  these  acts  of  ours,  and  even  if 
there  was  evidence  of  special  damage  on  his 
part,  which  we  submit  there  is  not,  it  is  not 
particular  to  him,  which  is  necessary  to  give 
a  cause  of  action.  By  sect.  4  of  the  London 
Council  (General  Powers)  Act  1891  (54  &  55 
Vict.  c.  cevi.),  the  council  were  authorised  to 
do  certain  works,  among  which  appear  those 
relating  to  new  streets  between  Eveljni-sti'eet  and 
Creek- road,  Deptford.  By  sect.  12  they  have 
power  to  stop  up  ways  temporarily  for  the  pur- 
poses of  improvements.  Under  that  statute  the 
time  within  which  these  improvements  were  to  be 
carried  out  was  limited,  but  it  was  extended  by 
sect.  43  of  the  London  County  Council  (Improve- 
ments) Act  1894  (57  &  58  Vict.  o.  dxxxv.).  It 
was  decided  in  Saunders  v.  The  Holbom  District 
Board  of  Works  (61  L.  T.  Rep.  519 ;  (1895)  1  Q.  B. 
6^)  that  although  by  sect.  29  of  the  Public  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76)  a  duty 
was  imposed  on  the  sanitary  authorities  of  London 
to  remove  street  refuse,  yet  no  right  of  action 
accrues  to  a  person  who  suffers  special  damaee  by 
i^eason  of  a  breach  of  such  duty.  That  shows 
that  an  action  will  not  lie  for  nonfeasance  (see 
judgment  of  Charles,  J.),  and  that  is  practically 
all  that  the  claim  of  the  plaintiff  in  this  case 
amounts  to.  Li  Winterbottom  v.  Lord  Derby  (16 
L.  T.  Rep.  771 ;  L.  Rep.  2  Ex.  316)  it  was  decided 
that  in  order  to  maintain  an  action  for  obstruct- 
ing a  public  way,  the  plaintiff  must  suffer  some 
Bubstaiitial  damage  peculiar  to  himself.  In  the 
present  case,  even  ii  there  ma^y  be  a  cause  of 
action,  there  has  been  no  evidence  given  by 
the  plaintiff  of  substantial  damage  to  himself, 
and  it  is  not  a  case  of  particular  damage.  The 
damage  which  has  been  suffered  here,  if  any,  was 
exactly  the  same  as  was  suffered  by  the  rest  of 
the  public  and  his  neighbours,  and  that  is  not  such 
as  will  entitle  him  to  recover  in  this  action.  Of 
course  the  case  that  is  against  us  is  Wilkes  v. 
Uhe  Hungerford  Market  Company  (2  Bing.  N.  C. 
281) ;  but  that  cannot  be  treated  any  longer  as 
good  law  having  regard  to  the  observations  made 
upon  it  in 

Ricket  V.   The  Metropolitan  Railway  Company ^  16 
L.  T.  Bep.  542 ;  L.  Bep.  2  E.  &  I.  189. 

[Kennedy,  J.  referred  to  the  case  of  Beckett  v. 
The  Midland  Railway  Company  (17  L.  T.  Rep. 
499  ;  L.  Rep.  3  C.  P.  82).]  In  that  case  (Wilkes  y. 
The  Hunaerford  Market  Company  {ubi  svp.)  was 
taken  to  be  expressly  overruled  by 

Ricket  V.  The  Metropolitan  Railway  Company  {v>bi 
sup.). 
All  points  as  to  damages  which  arise  here  are 
discussed  by  Brett  J.  in 

Benjamin  v.  Storr,  30  L.  T.  Bep.  362  ;  L.  Bep.  9 
C.  P.  400. 

They  also  referred  to 

Fntz  V.  Hobson,  42  L.  T.  Bep.  225  ;  14  Ch.  Div. 

542; 
Rex  V.  The  London  Dock  Company^  5  A.  &  £.  163. 

Atherley  Jones,  Q.C.  and  W.  M.  Thompson  for  the 
plaintiff. — Such  an  application  as  this  will  not  lie. 


This  is  in  the  nature  of  a  nonsuit,  and  should  have 
been  applied  for,  and  acceded  to  or  refused,  at 
the  end  of  the  plaintiff's  case.  Then  as  to  the 
merits.  The  jury  must  be  assumed  to  have  found 
the  facts  in  our  favour.  [Kennedt,  J. — Yes. 
Of  cour^e,  I  a>  sume  that.]  If  what  was  done  by 
the  London  County  Council  was  authorised  by 
the  powers  given  by  Parliament,  then,  we  should 
agree,  that  no  action  would  lie.  But  undertakers 
of  any  public  works  authorised  by  statute  are 
responsible  for  injuries  peculiar  to  particular 
persons  aggrieved,  which  injuries  have  been  occa- 
sioned by  unreasonable  or  unnecessary  exercise 
of  the  powers  vested  in  them.  In  this  case  the 
jury  must  be  taken  to  have  found  in  our  favour 
that  the  council  have  unreasonably  and  unneces- 
sarily exercised  their  powers.  In  Ricket  v.  The 
Metropolitan  Railway  Company  (16  L.  T.  Rep. 
642 ;  L.  Rep.  2  E.  &  T.  189)  Lord  Westbury,  m 
the  course  of  his  judmient,  at  p.  202,  says : 
"  When  an  act  is  done  by  a  company  in  excess  of 
its  powers,  or  in  a  wanton  or  careless  use  of  them, 
there  is  an  injury  for  which  the  sufferer  retains  a 
remedy  by  an  action  at  common  law,  or  by  suit  in 
equity  for  an  injunction ;  but  things  done  by  a 
company  in  due  execution  of  its  powers  are 
lawful,  being  duly  authoiised,  and  no  action  lies 
on  account  of  them."  As  to  Winterbottom  v. 
L<yrd  Derby  (16  L.  T.  Rep.  771 ;  L.  Rep.  2  Ex. 
316),  there  the  plaintiff  was  only  a  fellow  sufferer 
with  the  rest  of  the  public  and  had  suffered  no 
special  damage.  We  admit  it  is  difficult  to  say 
whether  special  damage  is  a  question  of  degree  or 
kind.    They  referred  to 

Mxlward  v.  The  Redditch  Local  Board,  21  W.  B. 

429; 
Southwark  and  Vauxhall  Water  Company  v.  The 

Wandsworth  District  Board  of  Works  (79  L.  T. 

Bep.  132). 

[Kennedy,  J.  referred  to  Pollock  on  Torts, 
pp.  327,  328, 1887  edition.]    They  referred  to 

Lyon  v.  The  Wardens  of  the  Fishmongers*  Company 
and  the  Conservators  of  the  River  Thames,  35 
L.  T.  Bep.  569  ;  1  App.  Caa.  662  ; 

Pollock  on  Torts,  1890  edit.,  p.  348. 

It  is  laid  down  by  Lord  Wat«on  in  The  Managers 
of  the  Metropolitan  Asylum  District  v.  Hill  (44 
L.  T.  Rep.  653 ;  L.  Rep.  6  App.  Oas.  193)  that 
where  the  terms  of  a  statute  are  not  imperative, 
but  permissive,  the  fair  inference  is  that  the 
Legislature  intended  that  the  discretion,  as  to  the 
use  of  the  general  powers  thereby  conferred,  should 
be  exercised  in  strict  conformity  with  private 
rights.  [Kennedy,  J.  —  The  question  here  is, 
whether  a  loss  of  trading  arising  from  a  street 
being  up  is  sufficient  damage.]  We  must  admit 
that  the  evidence  of  damage  is  not  of  a  very 
satisfactory  kind,  but  this  is  an  action  of  wrong, 
and  damages  need  not  be  pleaded  or  proved.  They 
referred  to 

Rose  V.  Qravee,  5  M.  &  Or.  613 ; 
IVIayne  on  Damages,  1894  edit.,  p.  446  ; 
Oreasby  v.  Codling,  2  Bing.  263  ; 
The  Qreta  Holme,  77  L.  T.  Bep.  231 ;  (1897)  A.  C. 
596. 

Daldy  in  reply.  ^^^  ^^  ^^^ 

Aug.  6. — Kennedy,  J. — In  this  case  an  action 
was  brought  by  Mr.  Martin  against  the  London 
County  Council  claiming  damans  for  the  block- 
ing and  obstructing,  during  certam  named  months 
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and  after  those  months  unnecessarily  and  negli- 
gently, a  hiffhwaj  known  as  Wellington-street, 
Deptford,  and  other  thoroughfares  leading  directly 
to  the  plaintiff's  shop  and  premises,  No.  64,  Wel- 
lington-street, Deptford,  which  he  occupied  as  a 
leaseholder,  the  ground  of  action  being  that  the 
defendants,  both  in  length  of  time  and  in  the 
degree  to  which  their  operations  were  carried  in 
blocking  or  interrupting  passengers  through  the 
street  called  Wellington- street,  Deptford,  had 
acted  unreasonably,  and  that  damage  happened 
to  the  plaintiff  who  carried  on  business  at  64, 
Wellington- street  in  that  road,  by  reason  of  cus- 
tomers during  this  unreasonable  period  of  work 
in  the  street,  and  during  this  unreasonable  extent 
of  obstruction,  being,  one  cannot  say  preyented, 
but  hindered  in  coming  to  his  shop.  At  the 
trial  it  was  submitted  by  the  learned  counsel  for 
the  defendants,  at  the  close  of  the  plaintiff's  case, 
that  no  case  had  been  made  out  upon  yarious 

g'ounds,  to  which  I  shall  haye  to  refer  later  on. 
ut,  having  a  special  juiy  before  me,  and  being 
anxious  to  avoid,  even  if  the  defendants  were 
right,  the  expense  which  is  necessarily  involved 
in  a  new  trial,  I  determined  to  take  the  opinion 
of  the  jury  upon  the  only  questicns  of  fact 
which  by  any  possibility  could  be  questions, 
as  agreed  by  counsel,  on  which  the  jury's 
opinion,  if  there  was  evidence  for  them,  should 
be  taken.  Thi-refore,  reserving  to  myself  all  the 
points  upon  which  it  was  urged  that  there  was 
no  case  to  go  to  the  jury,  I  asked  substantially 
these  questions:  Whether  there  was  in  their 
opinion,  taklDg  all  the  circumstances  into  con- 
sideration, any  unreasonable  length  of  time  in  the 
time  that  was  taken  by  the  London  County 
Council  to  do  certain  work  connected  with  that 
street  P  Secondly,  if  there  was  anything  unrea- 
sonable in  the  extent  to  which,  and  in  the  manner 
in  which,  the  stivet  was  obstructed  to  some  extent 
during  the  work ;  and,  if  they  answered  those 
questions  in  favour  of  the  plaintiff,  what,  in  their 
opinion,  was  the  damage  to  him  from  that  ground 
of  complaint?  Unfortunately,  the  jury  were 
unable  to  come  to  an  unanimous  conclusion,  and 
counsel  were  unable  to  agree  to  take  the  verdict 
of  the  majority  of  the  jury,  and  they,  therefore, 
had  to  be  discharged.  The  learned  counsel  for 
the  defendants  asked  me  to  consider  the  point 
which  I  should  have  had  to  consider  whatever  the 
verdict  of  the  jury  had  been,  and  to  say  that  in 
point  of  law  no  case  was  made  out.  Mr.  Atherley 
Jones,  representing  the  plaintiff,  objects  that,  the 
jury  having  been  discharged,  it  is  not  open  for 
me  to  consider  this  (question  and  give  juagment. 
He  took  that  objection  at  the  beginning  of  the 
argument.  In  my  opinion,  it  seems  to  me  that  I 
am  not  only  entitled,  but  am  called  upon  to  do  so 
— I  am  bound  to  deal  with  the  same  questions 
that  I  should  have  dealt  with,  ruling  only  whether 
thera  is  an  action  in  law,  but  assuming  of  course 
in  the  plaintiff's  favour  so  far  as  I  can  do  so  on 
the  evidence,  that  the  findings  were  not  hostile  to 
him.  Now,  the  nature  of  the  action  is  this :  The 
defendants,  the  London  County  Council,  are  a 
public  authority  who  have  been  commissioned  by 
Act  of  Parliament  to  caiTy  out  important  works 
in  the  Deptford  district.  They  have  got  powers 
under  the  Act  of  1891,  which  has  been  put  in 
evidence,  and  which  is  called  The  London  County 
Council  General  Powers  Act  1891,  and  those 
powers  were  extended  in  point  of  time,  and  there 


were  certain  further  provisions  also  by  an  Act  of 
Parliament  called  The  London  County  Council 
Greneral  Powers  Act  1894,  which  I  need  not  other- 
wise  refer  to.  Amongst  the  works  which  they 
were  entrusted  with  by  that  Act  was  the  forma- 
tion of  a  new  street  from  Bvelyn-street  to  Creek- 
road,  Deptford.  In  the  carrying  out  of  that 
work  it  is  clear,  and  it  is  not  disputed,  they  were 
bound,  for  the  time  at  any  rate,  to  enter  upon  a 
portion  of  Welling^ton-street,  the  new  street 
which  they  were  authorised  to  make  crossing 
Wellington- street  near  to  one  end  of  it,  near  the 
High-ftreet,  and  by  the  Act  itself  there  are  a 
number  of  powers  as  well  as  duties  with  regard  to 
doing  the  work  prescribed.  For  instance,  by 
sect.  12  of  the  Act  of  1891  :  *'  Tbe  council,  for  the 
purposes  and  during  the  makmg  of  the  improve- 
ments,  may  in  or  upon  the  lands  shown  in  con- 
nection therewith  upon  the  deposited  plans,  stop 
up  or  cause  to  be  stopped  up  temporarily  all  or 
any  part  of  the  carriage-way  or  rootway  which 
they  shall  think  necessary  for  such  purposes  to  be 
stopped  up,  and  may  from  time  to  tame  put  or 
cause  to  be  put  up  sufficient  palisades,  hoarain^ 
bars,  posts,  and  other  erections,  and  may  nu&e 
from  time  to  time  such  orders  for  regulating  the 
traffic  as  to  them  shall  s*-em  proper."  There  are 
a  number  of  other  provisions  farther,  some  of 
them  givine  duties  to  them  with  regard  to  the 
gas  and  otner  pipes,  and  some  of  mem  giving 
powers  with  regard  to  junctions  or  communica- 
tions, and  other  matters  to  which  I  need  not  now 
specifically  refer.  It  is  clear  to  me  that  under 
that  section  very  wide  powers  are  given,  and  are 
intended  to  be  given  to  the  council.  They  are  a 
public  body,  it  is  to  be  borne  in  mind,  who  have 
to  carry  on  important  works  for  the  public  good, 
and  the  words  of  that  particular  section  show  that 
great  discretion  is  entrusted  to  them  with  regard 
to  the  stoppage  up,  in  whole  or  in  part,  of  streets, 
which  would  include  this  Wellington- street,  and 
also  a  very  large  power  as  regards  the  regulation 
of  the  traffic,  and  the  stopping  of  it  by  palisades, 
posts,  or  hoardings,  and  it  is  at  least  arguable,  as 
indeed  counsel  for  the  defendants  argued,  that, 
assuming  they  did  nothing  in  bad  faith,  assuming 
that  what  was  done  was  done  during  the  making 
of  the  improvement,  and  for  the  purposes  of 
the  improvement,  no  action  would  lie  for  mere 
delay,  and  no  action  would  lie  at  all  by  way  of 
complaint  of  the  extent  to  which  the  street  vms 
obstructed.  I  think  that  a  great  deal  might  be 
said  for  that  view ;  but  I  am  not  goin^  to  adopt 
it.  because  I  think  there  must  be  certain  reserva- 
tions even  with  wide  statutory  powers  of  this 
sort.  I  think  that  there  must  oe  the  reservation 
always  that  if  they  do  certain  classes  of  damage 
to  persons,  whether  to  the  persons  strictly  or  to 
their  property,  and  through  their  negligence,  or 
what  may  be  called,  and  what  is  in  effect  negli- 
gence, want  of  reasonable  care  in  doing  the  work 
for  the  property  or  person  of  others,  they  may  be 
under  certain  circumstances  held  liable,  and  I 
give  my  judgment  upon  that  view.  Clearly  to 
my  mind  if  they  had  carelessly  and  negligently 
left  heaps  in  this  place  without  proper  ughts,  or 
barriers,  or  warnings,  and  an  accident  had  hap- 
pened in  regard  to  that,  and  I  think  also  on  the 
authorities  and  on  principle,  that  if  they  produce 
a  kind  of  damage  which  is  actionable  to  an  indi- 
vidual in  that  period  by  negligence  in  point  of 
time,  or  damage  to  his  person  or  property  of  an 
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actionable   nature  by  reason   of  an  abuse  and 
an  unreasonable  user  of  their  powers  as  to  ob- 
struction that  there  might  be  a  cause  of  action. 
Now,  what  are  the  facts  of  this  case  so  far  as 
they  are  not  disputed  ?  The  complaint  is  subst-in- 
tiaUj  that  they  did  at  one  end  of  Wellington- 
Btr^et,  the    High-street    end,  not    opposite  the 
plaintifTs  house,  in  fact,  rather  at  the  other  end 
of  the  street,  block  up  more  of  the  road  than  they 
need  have  done.     It  is  not  contended  here,  nor 
was  there  any  evidence,  that  at  any  time  the  only 
traffic  which  is  matenal  in  this  case  was  entirely 
stopped  (because  the  plaintiff  says  hi  was  not 
affected  by  any  matter  affecting  carriagr^  traffic, 
that  is  to  say,  so  far  as  vehicles  are  concerned), 
but   that   they    blocked   up  more   of    the   road 
which  was  available  for  foot  passengers  than  they 
need  have  done ;  and  it  is  also  said  broadly  that 
they  were  two  months  longer  over  the  work  than 
they  ought  to  have  been.    The  plaintiff  carried 
on  business  as  a  greengrocer  towards  the  other 
end  of  the  street,  namely,  at  No.  64.     He  says 
that  he  is  prepared  to  prove — in  fact,  that  is  his 
case — that  he  suffered  damage  from  this  unrea- 
sonable conduct,  the  damage  alleged  being  the 
loss   of    customers,  who  were    disheartened    by 
having  to  go  down  a  more  uncomfortable  road  in 
various  ways  that  I  need  not  specify ;  that  there 
were  not  sufficient  planks  to  carry  tne  ladies  over 
without  discomfort  or  annoyance ;  and  that  some- 
times, though  no  days  are  given,  particularly  in 
the  latter  period   where    the    ol^truction    was 
alleged  to  be  unnecessary,  but  also  to  some  extent 
during  the  earlier  period,  and  some  at  the  very 
beginning,  there  were  sand  heaps  or  heaps  of 
material  put  down  which  were  used  all  the  time 
over  parts  of  the  pavement,  and  that  sometimes 
the    pathway     ./aa   left    zig-zagged    across   the 
road,  and  that  there  was  consequently  a  loss  of 
time.    For  matters  of  that  kind,  for  what  I  may 
call    the   unreasonable  obstruction   in   point  of 
extent  of  the  road,  as  well  as  for  the  length  of 
time  for  which  the  works  were  carried  on,  some 
of    the    plaintiff's  old    customers  or  customers 
who  would  otherwise  he  thinks  come  from  the 
High-street  end  from  where  most  of  his  old  cus- 
tomers used  to  come  were  disheai'tened,  and  would 
not  go  down  this  road,  and  would  not  go  round, 
although  there  was  always  an  access  at  that  end 
though    a    roundabout  one,   which  would    have 
brought  them  to  his  shop.    Now,  it  is  not  con- 
tended   that    the    obstractions  were    continued 
beyond  the  time  of  the  making  of  the  improve- 
ment, or  that  the  obstructions  were  not  made  for 
the  purposes  of  the  improvement.    I  may  say,  in 
passing,  it  is  not  a  case  like  the  case  on  which  the 
plaintiffs  largely  rely  ( Wilkes  v.  Hunaerford  Market 
Company,  2  Bing.  N.  C.  281),  in  which  after  the 
work  authorised  by  statute  had  been  completed 
the  hoardings  were  kept  up  for  a  long  period 
afterwards,  and  as  the  jury  found  unnecessarily. 
The  imreasonable  delay  is  the  actual  delay  in  the 
completion  of  the  works  of  which  the  complaint 
is  made.     Witnesses  on  behalf  of  the  plaintiff 
were  called  to  state  whether  looking  at  the  work, 
they  could  have  done  it  in  less  time,  or  that  it 
could  have  been  done  in  less  time.    The  plaintiff, 
to  return  to  him,  became  the  leaseholder  of  his 
shop   after  the  passing  of  the  Act  of  1891,  and 
the^  carried  on  a  ereengroceir  buemess,  and  he 
admits,  as  indeed  he  was  bound  to  admit,  owing 
to  the  document  which  was  sent  out  by  him  in 


July,  and  by  a  certain  number  of  other  persons 
who  lived  in  the  neighbourhooi,  that  the  most 
injury  which  he  suffered  was  that  for  which  he 
could  not  sue,  namely,  from  the  d'jstruction  in- 
volved in  this  public  improvement  of  the  district 
from  which  he  ha  i  drawn  his  customers  before.  The 
complaint  in  July,  from  him  and  other  witnesses 
who  were  called  before  me,  was  that  the  most 
serious  loss  to  them  was  occasioned  because  of 
the  pulling  down,  authorised  by  the  statute,  of  a 
district  from  which  previously  they  had  had  a 
large  number  of  customers.  As  I  shall  have  to 
refer  to  it  again,  I  mention  it  in  passing.  It  is 
pretty  clear  that  it  was  not  until  the  month  of 
July  that  the  obstruction  began  in  this  street, 
and  after  the  1st  Aug.  he  never  kept  any 
full  account  of  his  takings  bdcause,  as  he  says,  he 
was  so  disheartened.  He  kept  certain  entries 
with  regard  to  certain  days,  but  no  regular 
accounts  were  kept  after  that  time.  Now  I  think 
with  regard  to  the  law  in  this  case,  upon  which  I 
have  had  a  great  deal  of  assistance  of  the  learned 
counsel  on  both  sides,  there  is  no  doubt,  looking 
at  the  various  decisions  extending  over  a  good 
many  years,  a  good  deal  of  difficulty.  I  shall 
assume  that  the  fair  result  of  the  cases  to  me  is, 
that  if  a  private  person  is  injured  by  works  of 
this  description,  if  they  are,  as  it  were,  in  their 
extent  unauthorised  or  in  their  manner  unreason- 
able, he  would  have  a  claim  if,  and  only  if,  he 
proves  that  he  has  been  injured  specially,  di- 
rectly, and  substantially.  I  use  the  word  "  spe- 
cially "  meaning  it  in  its  widest  sense,  not  merely 
injury  to  any  body  of  persons  living  in  that 
neighbourhood.  "  Directly"  and  "  substantially  " 
I  take  from  the  decisions  to  which  I  shall  have 
to  refer,  especially  the  case  of  Benjamin  v. 
Storr  (30  L.  T.  Rep.  362;  L.  Rep.  9  C.  P. 
400),  in  which  the  cases  are  reviewed,  and 
in  which  the  late  Master  of  the  Rolls  (Brett^ 
L.J.)  laid  down  that  the  injury  to  an  indi- 
vidual must  be  direct,  and  not  a  mere  conse- 
quential injury,  and  that  it  must  be  of  a  substantial 
character.  He  also  says  inferentially  that  it  must 
be  special  to  him  in  the  sense  of  distinguishing 
him  from  the  public  generally,  because  on  referring 
to  Winterbottom  v.  Lard  Derby  (16  L.  T.  Rep.  771 ; 
L.  Rep.  2  Ex.  316),  the  learned  judge  said  that 
the  plaintiff  failed  because  he  was  unable  to  show 
that  he  had  sustained  any  injury  different  from 
that  which  was  common  to  the  rest  of  the  public. 
I  think  that  that  is  the  result  of  the  decisions. 
Now  was  there  evidence  here  upon  the  facts  of 
such  injury,  assuming,  as  I  do  assume,  that  he 
had  suffered,  that  in  fact  he  had  lost  some 
customers?  Did  he  make  out  a  case  to  show 
that  he  had  specially,  and  in  the  sense  that  I  have 
mentioned  directly  and  substantially,  suffered 
damage  from  either  of  those  causes?  If  there  was 
evidence  of  it,  it  was  matter  for  the  jury.  In  my 
opinion  he  did  not.  Now  I  would  shortly  state 
my  reasons  for  that  view.  This  is  not  a  case  in 
which  the  house  itself  was  obstructed.  There  was 
never  any  obstruction  to  the  going  in  or  going 
out.  The  part  of  the  street  which  was  obstructed 
was  the  other  end,  and  when  I  say  the  other  end 
I  mean  the  part  some  way  off.  The  plaintiff's 
house  was  in  a  portion  of  the  street  which  was 
never  obstructed  at  all,  and  it  is  in  a  place  at 
which  so  far  as  the  user  of  the  house  as  a  house  was 
concerned  there  was  not  any  damage,  nor  was  it 
a  place  to  which  the  only  access  for  people  coming 


672 


MAGISTRATES'   CASES. 


Q.B.  Div.] 


Majltik  v.  Thb  London  County  Council. 


[Q.B.  DiY. 


from  the  West-end  the  Hi^h-street  end  was 
entirely  taken  awaj.  There  was  always  access, 
though  a  round-about  access  to  the  shop  and  to 
ihe  house.  It  is  damage,  if  any,  caused  by  what 
I  will  assume  to  be  the  unreasonable  stoppage  in 
extent  and  point  of  time,  of  a  portion  of  the 
street  in  which  the  house  is  at  a  distance,  not 
actually  blocking  the  access  to  the  house,  or  in 
itself  rendering  the  house  either  less  useful  for 
habitation,  or  less  commodious  for  business,  as 
in  the  case  of  Fritz  v.  Rohson  (42  L.  T.  Rep.  225 ; 
14  Ch.  Div.  542),  where  the  actual  house  itself 
•could  not  practically  be  got  at  without  great 
difficulty,  because  tne  building  materials  were 
there  carried  for  a  long  period  along  the  front 
of  the  house,  so  that  the  actual  access  to  it 
was  practically  interrupted,  or  in  the  case  which 
was  also  referred  to  Benjamin  v.  Storr  (uhi 
step.),  in  which  vans  were  kept  actually  outside 
the  plaintiff's  premises  constantly  loading  and 
unloading,  thereby  creating  in  the  use  of  the 
premises  themselves  an  obligation  to  burn  gas 
nearly  the  whole  day,  obstructing  the  access  to 
the  shop  itself  by  the  horses  staleing  in  front  and 
making  the  plaintiffs  dwelling  incommodious  and 
uncomfortable  by  reason  of  the  stench  that  was 
created.  Here  there  was  no  interference  strictly 
with  the  premises  themselves,  and  the  only  injury 
to  the  plaintiff  was  the  alleged  loss  by  reason  of 
the  customers,  many  of  whom  he  said  came  to 
him  in  the  old  days  (though  whether  they  would 
have  done  after  the  destruction  I  do  not  know), 
not  coming  as  they  would  have  done  because 
another  part  of  the  street  was  for  the  time  being 
closed,  and  I  will  assume  closed  for  a  longer 
period,  and  more  completely  than  it  need  have 
been.  It  seems  to  me  that  that  is  not  "  direct" 
in  the  sense  in  which  the  word  has  been  used  in 
the  case  I  have  referred  to.  It  was  undoubtedly 
temporary  only,  and  I  think  it  was  also  not 
directly  a  consequence  within  any  authority  I  can 
name.  Now  we  come  to  the  cases.  I  think  the 
law  as  it  now  stands,  is  correctly  summed  up  by  a 
most  distinguished  and  weU  recognised  writer  on 
matters  of  law,  namely,  Sir  Frederick  Pollock,  at 
page  362,  in  the  fourth  edition  of  his  work  upon 
Torts,  where  he  says,  "  The  diversion  of  traffic  or 
custom  from  a  man's  door  by  an  obstruction  of  a 
highway,  whereby  his  business  is  interrupted,  and 
his  profits  diminished,  seems  to  be  too  remote  a 
damage  to  give  him  a  right  of  private  action, 
unless  indeed  the  obstruction  is  such  as  materially 
to  impede  the  immediate  access  to  the  plaintiff  s 
place  of  business  more  than  other  men's,  and 
amounts  to  something  like  blocking  up  his  door- 
way." When  he  says  "too  remote"  he  means 
that  it  is  not  "  direct "  as  I  understand  the  ex- 
pression as  used  by  Brett,  L.J.  in  the  case  I  have 
referred  to.  Now  I  will  take  tbe  case  which 
occurred  to  me  as  illustrating  it.  If  this  obstruc- 
tion had  been  carried  to  the  plaintiff's  doorway, 
and  actually  blocked  his  access,  then,  provided  he 
proved  substantial  damage,  the  damage  would 
have  been  direct  just  as  much  as  if  they  had 
upset  a  cart-load  of  stones  over  him,  or  let 
him  walk  into  a  hole  through  not  properly 
lighting  their  works.  It  would  have  been  un- 
reasonable, it  would  not  ha.ve  been  justified, 
except  by  the  necessity  and  for  the  purposes  of 
their  works,  and  undoubtly  any  damage  proved  to 
result  from  that  blocking  would  have  been  direct 
damage.    Here  it  is  said  that  one  end  of  the 


street  was  obstructed,  and  obstructed  longer  than 
it   need    have  been,  and  therefore  that   casto- 
mers  could  not  come  along  that  street,  although 
they  could  come  to   my  house    otherwise,  and 
therefore  I  am  damaged^     It  seems  to  me  that 
the  balance  of  authority  is  against  any  such  view. 
On  the  question  of  directness,  tbe  c<ise  that  was 
most  reli-d  on  is  the  case  that  has  been  much 
discussed,    and  frequently  referred  to,  namely, 
Wilkes  V.  The  Hungerford  Market  Company  (»k 
sup.).     It  is   treated,  I  think,   as  overruled  by 
Lord  Chelmsford  in  Bicket  v.  Metropolitan  Rail- 
way Company  (16  L.  T.  Rep.  542 ;  L.  Rep.  2  B.  k  S. 
189),  and  overruled  upon  a  ground  which  makes 
it  an  overruling,   if  I  may  call  it  so,   in  point 
Although  Bickefs  case  was  a  question  of  com- 
pensation it  does  not  turn  on  anything  special  to 
the  question  of  compeosatioo,  and  it  is  decided 
on  the  ground  which  is  common  to  an  action  or  a 
claim    for   damages    as    well    as    compensation, 
namely,  that  the  aamageproved  being  of  such  a 
kind  as  was  proved  in  Wtlkea'  case,  it  is  not  suffi- 
ciently direct   to  be  a  ground  of  action  under 
similar  circumstances,  and  this  case  cannot  be  put 
higher.     And    Wilkea*  case  was  cited  as  being 
unquestionably   oveiTuled  by  one  of   the  most 
emin^'ut  judges,  the  late  WiUes,  J.,  in  the  case 
of  Beckett  v.    The    Midland  Bailway   Company 
(17  L.  T.  Rep.  499 ;  L.  Rep.  3   C.  P.  82).     If 
one  looks  at  what    one   may  call    the    profes- 
sional opinions  (of  course  they  are  not  authorities) 
in  the  text  books,  I   may  say  that  that  over- 
ruling is  quoted,   and  is  obviously  to  my  mind 
adopted  as  correctly  laid  down  as  an  overruling, 
by  Sir  Frederick  Pollock,  though  not  in  terms  in 
the  passage  which  I  have  just  referred  to,  and  in 
another  and  recent  careful  book,  dealing  with  the 
question  of  Toi-ts,  by  Ihlessrs.  Clerk  and  LindselL 
It  is  there  treated  as  a  case  which  cannot  now  be 
treated  as  an  authority.    I  have  already  said  I 
am  not  sure  that  that  case  does  go  to  the  full 
length  of  the  plaintiff's  case  here  upon  the  statute, 
but  I  will  assume  that  it  does.   I  will  assume  that ; 
but  one  essential  difference  of  fact  there  was  that 
undoubtedly  the  works  which  by  statute  the  de- 
fendant was  entitled  to  erect,  and  stop  up  parts 
of  the  adjoining  premises  for  that  purpose,  had 
been  completed,  but  that  the  hardship  complained 
of  remained  after  the  work  had  been  done  which 
is  not  the  case  here.    The  delay  complained  of  is 
the  delay  in  the  doing  of  the  works  themselve«, 
but,  assuming  that  that  constitutes  no  difference, 
I  cannot  treat  it  as  an  authority  when  I  look  at 
the  judgments  such  as  that  of   Brett,  L.J.,  in 
the  case  to  which  I  have  referred  already  more 
than  once,  and  to  what  he  says  is  essential.    I  do 
not  find,  namely,  that  in  point  of  direct  damage 
there  has  been  that  which  is  required  to  give  the 
plaintiff  a  title  to  succeed.    Then  there  were  two 
other  important  cases.    Assuming  that  that  judg- 
ment was  not  in  his  way,  is  it  sufficiently  special 
damage  in  the  sense  of  damage  which  he  suffers 
as  distinguished  from  dama^  to  the  rest  of  the 
public  ?    Well,  as  to  that,  it  is  very  difficult  to 
say.    I  am  not  at  all  suggesting,  and  I  do  not 
think  it  is  the  law  that  A.  cannot  say  he  suffers 
special  damage,  because  five  or  six  other  persons 
in  the  same  street  suffer  the  same  damage.    I 
think  that  the  trend  of  the  authorities  is  to  show 
that  you  may  be  suffering  in  the  same  wav,  in 
other  words  that  it  cannot  be  said  that  you  nave 
got  no  right  because  you  suffer  vrith  others,  if  the 
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others  are  merely  a  limited  class  in  the  same 
position.  The  complaint,  if  it  is  otherwise  made 
tenable,  is  a  complaint  not  merely  of  having  diffi- 
culties as  one  of  the  public  in  walking  down  the 
obstructed  end  of  Wellington-street,  but  because 
he  Hying  in  the  neighbourhood,  does  not  get  the 
same  number  of  people  coming  to  his  shop. 
Therefore,  I  think,  it  is  impossible  to  say  that  he 
suffers  merely  as  one  of  the  public.  I  think,  if 
he  suffers  at  all,  he  would  not  be  debarred  of  his 
share  of  the  damage  and  the  loss  to  other  persons. 
But  then  it  must  also  be  substantial,  ana  I  have 
looked  at  this  carefully  (and  I  should  not  have 
liked  to  have  rested  my  judgment  on  the  ground 
that  there  is  no  evidence  for  the  jury),  but 
certainly  on  reading  the  evidence  very  carefully 
it  seems  to  me  that  if  it  were  necessary,  there  is 
no  proof  of  such  substantial  damage  arising  from 
this  cause  on  which  the  jury  could  have  properly 
found  in  the  plaintiff's  favour.  But  that  of  course 
may  be  altered  at  another  time.  All  that  I  am 
saying  is,  that  in  the  case  before  me,  I  think  that 
upon  reviewing  it,  couneel  for  the  defendants 
would  be  entitled  to  say  to  me  whatever  the  jury 
might  have  found,  if  they  had  found  in  favour  of 
the  plaintiff,  that  there  was  no  satisfactory  evi- 
dence  on  which  they  could  properly  have  so  found. 
Of  course  as  to  whether  there  is  evidence  of  sub- 
stantial damage  it  must  be  left  to  the  jury,  they 
are  the  tribunal  to  decide;  but  here  it  is  admitted 
that  the  main  damage,  as  I  gather,  that  which 
utterly  destroyed  a  laree  portion  of  the  plaintifiPs 
business,  was  the  pulnng  down  in  Jiny  before 
these  works  began,  but  about  the  time  the  ob- 
struction began,  dama^  which  resulted  from  the 
neighbourhood  having  oeen  pulled  down,  and  for 
which  he  could  bring  no  action.  Then  there  was 
the  period  of  lawful  obstruction.  As  regards 
obstruction,  and  as  regards  extent,  it  is  not  dis- 
puted  that  people  could  go  through  though  with 
some  difficulty,  and  not  a  single  customer  was 
called  or  even  named  to  show  that  he  had  avoided 
going  because  of  this  difficulty  and  unpleasant- 
ness. I  have  not  said,  and  I  am  not  rulmg,  that 
it  is  necessary  to  give  the  evidence  of  customers. 
I  think  the  authorities  show  that  if  a  house  is 
blocked  up,  it  is  not  necessary  to  show  that  A.  B. 
could  not  go  there,  or  0.  D.,  but  when  we  come  to 
look  at  what  we  may  call  damage  owing  to  those 
two  particular  heads,  obstruction  of  the  way,  and 
obstructing  owing  to  the  length  of  time  causing 
damage,  he  had,  as  I  say,  got  no  actual  loss,  nor 
was  tnere  as  it  seems  to  me  any  proper  evidence 
of  figures  which  would  represent  any  loss  due  to 
those  two  causes,  which  are  the  only  alleged 
actionable  causes.  While  I  think  that  that  is  the 
true  view,  even  if  there  was  evidence  for  the  jury 
(on  that  point  I  thiuk  myself  that  there  was  no 
evidence),  and  that  the  case  was  not  one  of  such 
direct  dami^^  damage  following  under  such 
circumstances  from  wluit  was  done  as  to  give  him 
a  cause  of  action  within  what  is  correctly  laid 
down  as  a  summary  of  the  decisions  binding  on 
me  by  Sir  Frederick  Pollock  in  the  passage  I 
have  quoted,  and  which  I  think  coiTCctly  repre- 
sents the  law.  The  access  to  his  property  has  not 
been  directly  injured.  His  person  nas  not  been 
directly  injured,  and  his  customers  might  have 
come  there  though  by  a  more  circuitous  way,  and 
the  extent  to  which  he  has  been  damnified 
appears  to  me  not  to  be  fairly  within  the  autho-  I 
nties  a  matter  upon  which  an  action  would  Ue.  I  I 
Mao.  Oas.— Vol.  XVni. 


do  not  think  that  it  really  weighs  much  in  these 
matters,  but  one  cannot  help  seeing,  that  if  there 
was  not  to  be  strictness  in  seeing  whether  sub- 
stantial damage  had  been  proved,  what  the  conse- 
quences would  be.  PracticaJly  from  a  business 
and  public  point  of  view  they  would  be  extremely 
serious.  I  do  not  say  there  should  be  evidence  of 
particular  customers,  but  evidence  that  the  custo- 
mers fell  off  owing  to  this  alleged  excess  of  the 
statutory  powers.  Hardly  a  day  passes  in  which 
one  does  not  go  through  a  street  in  which  improve- 
ments are  being  done,  and  if  the  proof  of  sub- 
stantial damage  were  such  as  to  allow  a  person, 
on  the  finding  of  a  jury  that  the  authority  might 
have  done  the  work  quicker,  to  succeed  it  would 
be  a  matter  that  would  open  the  gate  before  long 
to  a  very  possible  miscarriage  of  justice.  1 
therefore  thmk  I  am  bound  to  say  that  there  was 
not  that  degree  of  proof  of  substantial  damage 
which  would  entitle  the  plaintiff  to  obtain  a 
verdict  from  the  jury.  I  therefore  think  that 
there  was — ^I  cannot  say  that  there  was  no  evi- 
dence — I  think  there  was  some  evidence,  though 
as  to  the  weight  of  it  I  say  nothing,  of  the  un- 
reasonable length  of  time,  and  that  possibly  less 
of  the  road  might  have  been  taken  up.  I  think, 
assuming  that  there  was  a  right  of  action  other- 
wise maintainable,  the  jury  might  have  been 
asked  the  question.  I  shoula  not  give  judgment 
on  a  matter  which  must  be  decided  by  the  tribunal 
that  the  plaintiff  has  a  right  to  have,  but  it  seems 
to  me  that  broadly  on  the  question  of  law,  there 
was  not  that  which  satisfied  the  requirements  of 
the  law  to  give  a  right  of  action  in  this  case 
against  the  defendanU. 

Judgment  for  the  defendants. 

Solicitors    for     the     plaintiff,     Orifflths     and 
Gardiner. 
Solicitor  for  the  defendants,  W.  A.  Blaxland 


Aug,  5  and  8, 1898. 

(Before  Lord  Rxtssbll,  C.J.,  Wbioht  and 

Kennedy,  JJ.) 

Rbo.  v.  Spilsbubt.  (a) 

Fugitive  offenders — Misdemeanour — Committal  by 
magistrate  to  prison  to  await  retwmr—Bail-- 
Power  of  cou/rt  to  grant  hail — Onus — Habeas 
corpus — Power  of  court  to  order  fugitive  to  he 
returned  to  different  place — Fugitive  Offender's 
Act  1881  (44  &  45  Vict.  c.  69),  ss.  2,  5,  and  6. 

The  inherent  power  which  the  court  possesses  to 
grant  hail  in  the  case  of  prisoners  committed  for 
trial  in  this  country  is  not  taken  away  hy  the 
Fugitive  Offenders  Act  1881,  in  the  case  of 
fugitive  offenders  who  have  heen  committed  under 
that  Act  on  a  charge  of  mdsdemeanou/r  to  he 
returned  for  trial  to  the  place  where  the  alleged 
offence  was  committed,  and  the  court  has  a  dis- 
cretion either  to  grant  or  to  refuse  hail. 

In  8v>ch  cases  the  onus  is  not  on  the  defendant  to 
show  that  the  inherent  power  of  the  court  to 
grant  hail  is  not  taken  away  hy  the  stutute^  hut 
it  is  for  the  Crown  resisting  the  hail  to  show 
that  such  power  of  the  cowrt  is,  either  in  express 
terms  or  hy  implication,  taken  away  hy  the 
statute. 

And  the  court  has  power  under  the  Act  and  a  dis- 
cretion to  order    that  the  fugitive  offender  he 

(a)Beportedb7  W.  W.  Orr,  Etq.,  BarrlBtar-nt-Law. 
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returned  to  a  place  other  than  the  pla^e  where 
the  alleged  offence  was  committed. 

Rule  to  show  canee  why  the  defendant.  Major 
Spilsbury,  should  not  be  admitted  to  bail,  and 
abo  for  a  habeas  corpus  for  his  discharge  from 
prison  under  the  following  circumstances : 

The  police  magistrate  at  Bow-street  Polioe- 
court  had,  on  Monday,  the  1st  Aug.  1898,  made 
an  order  directing  Major  Spilsbuir  to  be  sent  to 
Tangier  to  be  there  tned  at  the  Consular  Court 
on  the  charge  that  he,  being  a  British  subject, 
did  on  or  about  the  13th  Jan.  1898,  on  the  Sus 
coast,  within  the  territorial  waters  of  the  Empire 
of  Morocco,  in  the  steamship  Tourmaline,  with 
others  to  the  number  of  three  or  four,  unlawfully 
and  riotously  assemble,  and  riotously  make  an 
assault  upon  certain  soldiers  of  the  Sultan  of 
Morocco  by  firing  on  the  Sultan's  ship  Hasaanie, 
and  participating  in  an  assault  on  the  boats 
belonging  thereto. 

The  chief  question  which  now  arose  was  as  to 
the  power  of  the  court  to  admit  the  accused  to 
bail  after  an  order  had  been  made  for  his  return 
under  the  Fugitive  Offenders  Act,  and  it  was 
stated  that  the  point  was  one  which  had  not  been 
the  subject  of  judicial  decision. 

The  broad  facts  as  stated  in  the  judgment  of 
Lord  Russell,  C.J.  were  these. 

The  defendant,  who  resided  in  London,  was  in 
charge  of  and  in  command  of  the  Tourmaline,  as 
representing  and  owned  by  some  trading  syndi- 
cate. He,  at  Antwerp,  took  on  board  a  certain 
quantity  of  firearms,  and  he  was  representing  a 
body  who  claimed  to  have  acquired  certain  trading 
rights  with  certain  tribes  which  were  said  to  b^ 
independent  tribes  not  under  the  sovereignty  of 
the  Sultan  of  Morocco.  At  the  time  in  question, 
in  the  month  of  January,  the  Toumudine  appeared 
oft  the  coast  of  Morocco,  not  near  or  in  the  im- 
mediate neighbourhood  of  an^  commercial  port, 
but  at  a  part  of  the  coast  which  is  described  in 
the  depositiouB.  There  were  landed  a  quantity 
of  aims  and  tents  of  European  manufacture, 
and  there  certain  representative  tribes  in  the 
Sus  country  met  the  party  —  the  party  con- 
sisting of  the  defendant  and  three  other  English- 
men. 

The  defendant  afterwards  returned  to  the 
Tourmaline,  but  the  other  three  remained  on 
shore.  Presently  there  appeared  a  vessel,  a  man- 
of-war  of  the  Sultan,  and  apparently  that  man- 
of-war  proceeded  to  prevent  access  to  the  Tour- 
maline from  shore,  or  from  the  Tourmaline 
appai^ently  to  the  shore.  Fighting  took  place  on 
the  shore;  certain  shots  were  fii-ed  from  the 
shore  and  certain  shots  were  fired  from  the 
Tourmaline. 

In  the  letter  written  by  the  defendant,  which 
formed  a  very  important  part  of  the  evidence  in 
the  case,  the  state  of  things  which  then  existed 
was  described,  and  the  defendant  in  that  letter 
said  he  apprehended  that  things  were  going  to 
be  more  serious  than  they  had  been  up  to  that 
time,  and  that  he,  the  defendant,  therefore  pro- 
ceeded to  clear  the  decks  of  the  Tourm^ine  ready 
for  action. 

The  defendant  was  subsequently  arrested  in 
London  and  brought  up  at  Bow-street  Police 
Court,  under  sect.  5  of  the  Fugitive  Offenders 
Act  1881,  upon  the  charges  of  riotous  assembly 
and    riotous    assault    in    Morocco,    where    Her 


Majesty  had  jurisdiction  under  sect  36  of  the 
Act,  and  the  charges  were  charges  contained  in 
tbe  Order  in  Council  applicable  to  the  case.  The 
police  ma^strate  upon  nearing  the  evidence  and 
the  depositions  made  the  al^ye  order  for  tbe 
return  of  the  defendant. 

An  affidavit  was  filed  by  the  defendant  in  which 
he  stated  that  he  believed  his  life  would  be  in 
danger  if  he  were  returned  to  Tangier  or  any- 
where in  the  Empire  of  Morocco,  that  he  had 
repeatedly  been  warned  that  he  should  never  get 
out  of  Morocco  alive  if  he  went  there,  that 
attempts  had  had  been  made  upon  his  life,  and 
that  he  had  been  informed  that  a  price  had  been 
set  on  his  head,  and  that  there  was  no  British 
protection  or  police  force  in  Tangier.  Upon  this 
affidavit  was  oased  an  application  on  behalf  of 
the  defendant  that  the  court  should,  in  the 
exercise  of  their  power  under  the  statute,  direct 
that  the  defen^nt  should  be  returned  to 
Gibraltar  to  be  tried  there  instead  of  at  Tangier. 

The  Fugitive  Offenders  Act  1881  (44  &  45 
Vict  c.  69)  provides : 

Sect.  2.  Where  a  person  aocused  of  having  committed 
an  oif enoe  (to  which  this  part  of  this  Act  applies)  in  one 
part  of  Her  Majesty's  dominions  has  left  that  part,  sodi 
person  (in  this  Act  referred  to  as  a  fugitive  from  that 
part),  if  fonnd  in  another  part  of  Her  Majesty's  domi- 
nions, shall  be  Uable  to  be  apprehended  and  retomed  in 
manner  provided  by  this  Act,  to  the  part  from  which  be 
is  a  fugitive. 

Sect.  5.  A  fugitive  when  apprehended  shall  be  brought 
before  a  magistrate,  who  (subject  to  the  provlsionB  of 
this  Act)  shall  hear  the  case  in  the  same  manner,  and 
have  the  same  jurisdiction  and  powers  as  near  as  may  be 
(including  the  power  to  remand  and  admit  to  bail)  as  if 
the  fugitive  were  charged  with  an  offence  committed 
within  his  jurisdiction.  If  the  endorsed  warrant  for  the 
apprehension  of  the  fugitive  is  duly  authenticated,  and 
such  evidence  is  produced  as  (subject  to  the  provisians 
of  this  Act),  according  to  the  law  ordinarily  administered 
by  the  magistrate,  raises  a  strong  or  probable  presump- 
tion that  the  fugitive  committed  the  offenoe  mentioned 
in  the  warrant,  and  that  the  offenoe  is  one  to  which  thia 
part  of  this  Act  applies,  the  magistrate  shall  commit  tbe 
fugitive  to  prison  to  await  his  return,  and  shall  forthwith 
send  a  certificate  of  the  committal  and  such  report  of  the 
case  as  he  may  think  fit,  if  in  the  United  Kingdom  to  a 
Secretary  of  State,  and  if  in  a  British  possession  to  the 
governor  of  that  possession.  Where  the  magistrate 
commits  the  fugitive  to  prison  he  shall  inform  the  fugi- 
tive that  he  will  not  be  surrendered  until  after  the  expira- 
tion of  fifteen  days,  and  that  he  has  a  right  to  apply  for 
a  writ  of  habeas  corpus  or  other  like  process.  A  fugitive 
apprehended  on  a  provisional  warrant  may  be  from  time 
to  time  remanded  for  such  reasonable  time  not  exoeedisg 
seven  days  at  any  one  time  as  under  the  circumstances 
seems  requisite  for  the  production  of  an  endorsed 
warrant. 

Sect.  6.  Upon  the  expiration  of  fifteen  days  after  a 
fugitive  has  been  committed  to  prison  to  await  Ins 
return,  or  if  a  writ  of  habeas  corpus  or  other  like  process 
is  issued  with  referenoe  to  such  fugitive  by  a  superior 
court,  after  the  final  decision  of  the  court  in  the  case, 
(1)  if  the  fugitive  is  so  committed  in  the  United  King- 
dom, a  Secretary  of  State ;  and  (2)  if  the  fugitive  is  so 
committed  in  a  British  possession,  the  governor  of 
that  possession,  may,  if  ha  thinks  it  just,  by  warrant 
under  his  hand  order  that  fugitive  to  be  returned 
to  the  part  of  Her  Majesty's  dominions  from  which 
he  is  a  fugitive,  and  for  that  purpose  to  be  delivered 
into  the  custody  of  the  persons  to  whom  the  warrant  ifi 
addressed,  &o. 

Sect.  38.  It  shall  be  lawful  for  Her  liajesty  from  time 
to  time  by  Order  in  Council  to  direct  that  this  Act  shall 
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apply  as  if,  subject  to  the  oonditioss,  ezoeptionB,aiid  quali- 
fications (if  any)  contained  in  the  Order,  any  place  out  of 
Her  Majesty's  dominions  in  which  Her  Majesty  has 
jurisdiction,  and  which  is  named  in  the  Order,  were  a 
British  possession,  and  to  provide  for  carrying  into  effect 
such  application. 

H.  Sutton  (The  Attorney-General  (Sir  Richard 
Webster,  Q.U.)  and  Bodkin  with  him)  for  the 
Crown  showed  cause  against  the  roles. — I  do  not 
dispute  the  inherent  power  of  this  court  to  grant 
bail  in  ordinary  cases  where  any  person  has  com- 
mitted an  offence  within  this  country,  and  is  in 
custody  in  this  country ;  but  I  am  not  aware  of 
any  authority  that  where  a  crime  is  committed 
out  of  this  country  and  the  accused  is  in  custody 
in  this  country,  this  court  would  have  an  inherent 
power  to  grant  bail.  In  such  cases  as  these  there 
IS  no  inherent  power  in  this  court  to  grant  bail, 
and,  assuming  that  that  is  right,  it  is  upon  the 
applicant  for  Dail  to  show  that  the  statute  gives 
him  the  right,  and  the  question  really  is,  can  you 
find  that  right  either  m  express  terms  or  by 
necessary  implication  in  the  statute.  You  have 
to  seek  in  the  statute  for  the  po  ^er,  if  power  there 
be,  and  the  onus  is  not  upon  the  Crown  to  show 
there  is  no  such  power  but  is  upon  the  defendant 
to  show  that  there  is  such  a  power  in  the  statute. 
Therefore  it  is  for  the  defendant  in  this  case  to 
show  that  the  statute  gives  him  a  right  to  bail 
and  gives  the  court  power  to  grant  Bail.  The 
scheme  of  the  Act  is  that  where  a  person  has 
committed  a  crime  in  another  country  and  iB  in 
lawful  custody  here,  he  is  to  remain  in  custody 
here  after  the  order  of  commitment  except  in  the 
excepted  cases.  Sect.  5  expressly  gives  the  magis- 
trate power  to  give  bail  during  remands,  that  is, 
before  he  comes  to  a  decision  as  to  whether  he  will 
commit  the  defendant  to  prison  to  await  his  being 
returned,  but  when  he  has  arrived  at  that  decision 
then  the  section  says  **  that  he  shall  commit  the 
fugitive  to  await  his  return."  These  words  are 
imperative  and  say  nothing  as  to  bail,  and  the 
intention  was  that  when  once  the  fugitive  was 
committed  to  prison  he  should  not  get  out  until 
he  was  returned,  except  in  the  cases  mentioned  in 
sects.  7  and  10.  Habeas  corpus  is  his  remedy. 
Many  inconveniences  would  follow  if  this  court 
had  power  to  give  bail  in  these  cases,  in  which, 
as  in  cases  under  the  Extradition  Acts,  the 
object  is — ^not  that  the  foreign  state  may  get  the 
money  forfeited  if  the  recognisances  be  broken — 
but  that  they  may  get  the  body  of  the  accused. 
Again,  if  the  defendant  were  let  out  on  bail, 
he  could  not  apply  for  a  habeas  corpus,  a 
right  which  the  Act  gives  him  and  suppose  that 
be  chose  to  say  that  he  forfeited  his  bail 
and  that  his  goods  might  be  taken,  there 
would  be  no  remedy  against  his  body,  unless 
perhaps  by  beginning  de  novo  and  bringing  him 
before  the  magistrate.  In  sect.  10  there  is  a 
X>ower  given  to  the  court  to  admit  to  bail,  which 
shows  that  the  Legislature  had  before  them  the 
question  of  admitting  to  bail.  With  regard  to 
the  facts,  they  are  sufficient  to  show  "  a  strong 
or  probable  presumption  that  the  fugitive  com- 
mitted the  offence  within  sect.  5.  Both  rules 
ought  therefore  to  be  discharged. 

A.  Cohen,  Q.C.  {Ellis  Orifith  with  him)  for  the 
defendant. — The  Court  has  an  inherent  power  to 
grant  bail  in  this  case.  That  power  exists  unless  it 
is  takf-n  away  either  expressly  or  by  implication  by 
the  statute.    The  onus  is  not  on  the  defendant  to 


show  that  it  has  not  been  taken  away ;  it  is  for 
the  Crown  to  show,  and  the  onus  is  on  the  Crown 
to  show  that  the  inherent  power  which  the  court 
possesses  in  other  cases  is  taken  away  by  this  Act. 
That  cannot  be  shown,  and  the  court  therefore 
has  the  power  in  their  discretion  to  grant  bail 
in  this  case.  The  depositions  used  before  the 
ma^trate  did  not  show  any  primd  facie  case 
against  the  defendant,  and  the  warrant  of  com- 
mitment was  therefore  wrong,  and  he  is  entitled 
to  his  discharge  under  the  writ  of  habeas  corpus  *. 
but  if  he  is  not  entitled  to  be  discharged,  then 
the  court  has  power  and  ought,  in  the  exercise  of 
its  discretion,  to  admit  him  to  bail  pending  his 
return.  Then  finally,  we  ask  that  if  the  defen- 
dant is  to  be  returned  he  should  not  be  returned 
to  Tangier,  as,  from  the  facts  stated  in  his 
affidavit,  it  is  clear  that  his  life  would  be  in 
danger  there ;  but  we  suggest  that  he  should  be 
returned  to  Gibraltar  to  be  there  tried  where 
he  would  have  a  better  chance  of  being  tried 
by  a  jury.  The  court  has  power  imder  the 
Act  to  order  the  trial  to  be  held  in  another 
place. 

Aug.  8. — The  Attorney -General  opposed  the 
application  that  the  defendant  8hould1b«  returned 
to  Gibraltar,  but  stated  that  the  fullest  inquiry 
would  be  made  as  to  the  risk  to  the  defendant, 
and  undertook  on  behalf  of  the  Secretary  of  State 
— ^who  had  under  sect.  35  the  same  power  as  the 
court  to  order  the  trial  in  another  place — that  if 
there  were  any  such  danger  to  the  defendant  the 
trial  should  take  place  at  Gibraltar. 

Lord  Russell,  C.J. — In  this  case  the  defen- 
dant is  charged  with  having  taken  part  in  a 
riotous  assembly,  and  committed  or  taken  part  in 
the  commission  of  a  riotous  assault  in  Morocco 
which  is  a  place  where  Her  Majesty  has  jurisdic- 
tion within  the  meaning  of  sect.  36  of  the  Fugi- 
tive Offenders  Act  1881,  and  therefore,  it  being  a 
place  in  which  Her  Majesty  has  jurisdiction  under 
that  Act,  it  is  in  the  same  position  as  if  it  were 
a  possession  of  Her  Majesty,  within  the  meaning 
of^sect.  2  of  the  same  Act.  That  is  not  disputed. 
It  is  further  admitted  that  the  offence  with  which 
the  defendant  is  charged  is  one  which,  if  within 
the  Act,  justifies  an  order  for  the  return  of  the 
alleged  fugitive  offender  to  take  his  trial  for  the 
offence  with  which  he  is  charged.  On  the  appli- 
cation made  on  his  behalf  by  his  learned  counsel, 
supporting  the  writ  of  habeas  corpus,  the  argu- 
ment was  based  upon  several  grounds.  The  m*st 
mx)und  taken  was  that  the  depositions,  which 
formed  a  considerable  part,  and  perhaps  the  most 
material  part  of  the  evidence  before  the  learned 
magistrate,  were  said  to  have  been  taken  and 
used  in  another  case  to  which  the  defendant 
was  not  a  party.  It  is  not  very  clear  that  that  is 
so.  There  is  no  statement  to  that  effect  upon 
affidavit  on  the  part  of  the  applicant,  and  1 
gather  that  the  deposition  of  Mr.  Madden,  which 
was  the  deposition  upon  which  finally  the 
warrant  was  issued  in  this  country  in  the  first 
instance  to  bring  the  alleged  offenaer  before  the 
magistrate,  was  based  not  only  upon  these 
depositions  but  also  upon  information  within  the 
knowledge  of  that  deponent.  It  is  enough  to  say 
in  the  firat  place  that  that  objection  does  not  seem 
to  us  to  be  made  out,  and  in  the  next  place,  apart 
from  that,  there  seems  to  be  ample  evidence  for 
us  which  we  must  consider  upon  the  main  con- 
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tention  before  us,  namely,  whether  or  not  there  is 
a  strong  and  probable  presumption  of  guilt  against 
the  alleged  lugitive  offender.     A  fmther  objec- 
tion was  made  that  these  depositions  were  not 
properly  authenticated.      That  point   was   not 
pressed,  and  it  seems  to  us  that  they  were  duly 
authenticated.      I  now  come  to  the  main  point 
which  was  urged  as  going  to  the  validity  of  the 
warrant,  and  of  the  writ  upon  which  the  commit- 
ment was  based,  namely,  that,  taking  the  whole 
of  the  evidence  there  is  no  strong  or  probable  pre- 
sumption raised    by    that  evidence    within    the 
meaning  of  sect.  5  of  the  Fugitive  Offenders  Act 
1881.    It  seems  to  me  that  it  is  not  neceesary  or 
desirable  in  the    interest   of  the  defendant  to 
elaborate  this  matter.     The  broad  facts  of  the  case 
seem  to  me  to  be  these.     [His   Lordship  stated 
the  facts  as  set  out  and  proceeded.]    Looking  at 
the  whole  of  the  evidence,  we  think  there  was 
sufficient  evidence  to  warrant  the  magistrate  in 
committing  the    defendant  to    custody,  and  in 
arriving  at  the  conclusion  that  there  was  a  strong 
and  probable  presumption  of  guilt  on  the  part  of 
the  defendant.      If  there  was  such  a   case  of 
strong  and  probable  presumption,  nothing  else  is 
needed  to  justify  him  in  committing  the  defendant 
in  this  country  for  trial.      I  now  come  to  the 
question  which  presents  the  greatest  difficulir. 
Failing  the  success  of  an  application  to  set  aside 
the  warrant  of  commitment  the  learned  counsel 
for  the  defendant  then  proceeds  to  ask  the  court 
to    exercise  the  power    which    he    contends    it 
possesses  to  admit  the  defendant  to  bail.    So  far 
as  I  know  this  is  the  first  occasion  upon  which  this 
matter  has  come  up  for  consideration  in  Court. 
I  am  not  aware  of  any  previous  case  and  none  has 
been  brought  to  our  attention.      Now,  how  is  this 
^[uestion  to  be  viewed  ?    Was  Mr.  Sutton  justified 
in  saying  that  it  was  to  be  approached  from  this 
point  of  view,  that  the  applicant,  the  defendant, 
18  bound  to  show  that  the  power  to  give  bail  is 
given  to  the  court  under  the  Fugitive  Offenders 
Act  P    Is  that  the  proper  way  in  which  the  ques- 
tion is  to  be  approached ;  in  other  words,  is  the 
onus  upon  the  applicant  to  show  that  the  power 
is  reserved  to  the  court  under  this  Act  P    I  think 
that  is  not  the  right  view  to  take.    This  court 
has,  apart  from  statute,  as  part  of  its  own  common 
law  jurisdiction,  a  power  to  admit  to  bail,  a  power 
recognised  by  statute,  but  not  wholly  derived 
from  statute.    It  seems  to  me  that  the  question 
is  to  be  approached  in  this  way :  Has  the  Act  in 
question,  either  expressly  or  by  necessary  impli- 
cation, interfered  with  that  power  which  tne  court 
has  P      I  think  the   law  is  correctly  stated  in 
Chitt/s  Criminal  Law,  p.  97 .   "  The  Court  of 
King's  Bench,  or  any  judge  thereof  in  vacation, 
not  being  restrained  or  affected  by  the  statute 
3  Edw.  1,  c.  15,  in  the  plenitude  of  that  power 
which  they  enjoy  at  common  law,  may  in  their 
discretion  admit  persons  to  baU  in  all  cases  what- 
soever,   though  committed   by  justices    of    the 
Seace  or  others  for  crimes  in  which  inferior  juris- 
Lctions  would  not  venture  to  interfere,  and  the 
only  exception  to  their  discretionary  authority  is, 
where  the  commitment  is  for  contempt  or  in 
vacation.    Thus  they  may  bail  for  high  treason, 
murder,    manslaughter,    forgery,    rapes,     horse- 
stealing, libels,  and  for  all  felonies  and  offences 
whatsoever.    I  approach  the  question,  therefore, 
from  the  point  of  view  which  I  have  indicated, 
and  I  will  now  proceed  to  examine  whether  the 


statute  takes  away  or  circumscribes  that  power, 
and  excludes  its  exercise  in  the  cases  dean;  with 
under  the  Fugitive  Offenders  Act.   It  is  admitted 
that  it  does  not  expressly  take  away  the  power. 
Does  it  by  necessary  implication  take  away  the 
power  ?    I  will  point  out  that  if  it  does  it  would 
lead  to  a  very  serious  result.      The  magistrate 
at    the    preliminary    hearing    before    his  final 
warrant  of  commitment  can  remand  aa  often  as 
he   thinks  desirable.     The  inquiry  may  extend 
over  a  long  period  of  time.    It  may  be  necessary 
for  the  purpose  of  getting  evidence  and  so  forth 
from  abroad,  and  yet  the  statute  makes  it  clears 
though  1  do  not  myself  think  that  the  words  of 
the  statute  would  nave  been  necessary  to  give 
the  magistrate  that  power — ^that  the  magistxate 
might  admit  to  bail  over  the  whole  of  that  period 
up  to  the  date  of  his  final  warrant  of  commitment 
It  is  also  conceded  that  when  the  fugitive  offender 
has  been  returned  into  the  country  into  which  he 
is  ordered  to  be  sent,  the  tribunal  may  take  bail 
for  however  long  a  period  may  elapse  for  his  final 
trial    But  it  is  alleged  that  once  the  magLstrate 
has  admitted  a  man  to  gaol  with  a  view  to  his 
being  returned,  the  power  to  take  bail  entirely 
ceases.    I  do  not  wish  to  suggest  that  I  think  the 
case  is  entirely  free  from  douot,  but,  forming  the 
best  judgment  I  can,  I  have  arrived  at  the  con- 
clusion that  the  court  unquestionably  has  the 
power.    Now,  the  learned  counsel  for  the  Crown 
in  his  argument  unquestionably  suggested  some 
difficulty.    For  instance,  he  said,  suppose  a  man 
committed  by  the  magistrate  is  baUed,  how  is  he 
then  to  apply  for  a  haheds  corpus,  because  he  is 
then  at  l^geP    It  seeems  to  me  that  there  is 
nothing  in  that  point.    In  the  first  place,  if  there 
were  any  point  of  difficulty  in  that  it  could  be 
evaded  by  his  applying  to   the  court  for    his 
haibeas  corpus  before  he  was  bailed ;  but,  in  the 
next  place,  the  language  of  sect.  5  seems  to  me 
to  make  it   clear  that   there    is   no  reality  in 
that  objection  at  all,  because  the  language  of 
that    section     is    that    where    the  magistrate 
commits  the  fugitive  to  prison  he  shall  inform 
the  fugitive  that  he  will  not  be  surrendered  until 
after  the   expiration  of  fifteen  days,  and  that 
he  has  a  "right  to  apply  for  a  writ  of  habeas 
corpus  or  other  like  process.*'    So  that,  even  if  he 
were  bailed,  there  is  nothing  to  prevent  his  coming 
into  court  and  saying :  "  Upon  grounds  which  go 
to  the  validity  of  this  warrant  of  commitment  by 
the  magistrate  I  now  come  to  the  court ;  I  am  at 
large,   and  therefore  do    not    require   a  habeM 
corpus,  but  I  apply  to  the  court  to  declare  that  the 
warrant  of  commitment  was  not  well  founded  in 
point  of  law,  and,  if  so,  to  discharge  it."    The 
next  suggestion  which  was  made  is  perhaps  a 
little  more  difficult  to  meet  technically.      It  was 
suggested  that  if  the  defendant  were  bailed  and 
went  to  Liverpool,  say,  and  if  upon  the  date  when 
he  ought  to  deliver  mmself  up  to  be  returned  he 
did  not  answer  to  his  bail  there  would  be  no 
remedy  against  him.     la  that  so  P      It  is  not 
denied  that  the    proceedings   might    be   begun 
de  novo.     There  is  no  doubt  that  would  entail 
some  delay  and  some  additional  expense ;  but  I 
am  by  no  means  dear  there  would  not  be  good 
and  valid  grounds    for    applying   for    a   fresh 
warrant  to  hold  him  to  further  bau,  having  failed 
to  answer  to  the  first,  so  that  he  might  in  that 
way  be  again  brought  under  the  control  of  the 
court.  Having  caremlly  considered  these  sections, 
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and  admitting  that  there  may  be  some  little  diffi- 
culty of  a  more  or  less  technical  kind  in  working 
them  out  to  their  i)ractical  result,  consistently 
with  the  power   which   I  am  of    opinion    still 
remains  in  the  court,  I  certainly  think  that  there 
is  no  insuperable  difficulty  in  working  out  this 
Act  consistently  with  the  recognition  of   that 
power  still  remaining  in  the  court.      I  think  that 
when  there  is  a  power  of  the  salutary  nature 
which  has  so  venerable  a  history,  and  which  has 
been  so  long  exercised  by  the  court,  it  is  impos- 
sible to  suppose  that  the  Legislature,  if  intending 
to  interfere  with  it,  would  not  have  made  that 
intention  clear  and  distinct  on  the  face  of  the 
Act.    Upon  that  a  further  question  and  a  further 
difficulty  which  has  troubled  me  arises  that  if  this 
power  exists  it  is  obvious  upon  the  slightest  con- 
sideration that,  looking  to  the  class  of  cases  dealt 
with  under  this  Act,  it  is  a  power  to  be  exercised 
with  extreme  care  and  caution  in  view  of  all  the 
circumstances  of  the  case.      But  it  may  be  said 
that  if  the  power  exists,  then  the  present  case 
being  one   in   which  the   defendant  is  charged 
not    with  felony,   but   with  misdemeanour,    he 
has     the     right     under    the     Habeas    Corpus 
Act,  to    claim   to  be   admitted  to  bail   at  the 
instance  of  this   court;   and  unquestionably   if 
that  were  so  it  would  be  an  argument  of  some 
force  against  its  being  supposed  that  the  Legis- 
lature intended  that  that  right  should  continue 
in  all  cases  of  charges  of  misdemeanour  to  which 
the   Fugitive  Offenders  Act    applies.    At    first 
sight  it  occurred  to  me  that  this  was  a  point  of 
some  difficulty,  but  upon   further  consiaeration 
the  difficulty  would  seem  to  disappear  for  this 
reason.      The    stage    which    the   case    has    at 
present  reached  is  not  like  the  committal  by  a 
magistrate  of  a  defendant  to  take  his  trial  at 
sessions  or  assizes;  it  is  an  intermediate  stage 
short  of  that.    It  may  be  likened  somewhat  to 
the  machinery  of   backing   the  warrant  of  one 
county,  or  of  one  branch  oi  a  kingdom  in  another 
county,  or  in  another  branch  of  that  kingdom. 
The  man  is  not  committed  for  trial,  but  he  is 
committed  to  be  kept  in  custody  with  a  view  to 
his  being  returned  to  the  country  to  which  he 
ought  to  be  sent  under  the  Fugitive  Offenders 
Act ;  and  when  he  gets  there,  assuming  that  in 
the  places  where  Her  Majesty  has  jurismction,  or 
where   it  is  a  possession  such  as  Gibraltar  or 
Tangier  where  Her  Majesty  has  jurisdiction  the 
machinery  will  be  substantially  the  same  as  ours, 
the  inquiry   must  begin  before  the  magistrate 
there  whether  it  is  a  case  on  which  it  is  proper  to 
send  the  defendant  for  trial.    We  are  therefore 
dealing,  so  to  speak,  with  an  intermediate  stage 
antecedent  to  the  final  commitment  for  trial  upon 
the  charge ;   and  regarding  the  case  from  that  ^ 
point  of  view  one  finds  tnat  it  has  not  been 
usual  to  admit  persons  to  bail  during  periods  of 
remand    merely,    although    it    may    be,   and    I 
believe  is,  withm  its  competency  for  the  court  to 
admit  such  persons  to  bail.    I  think  the  closest 
analogy  to  this    case    is    that    persons  during 
periods  of  remand  are  not  usually  admitted  to 
bail,    probably  upon   the    ground    that    during 
periods    of   remand,    however  long,  it   is   con- 
sidered that  the  accused  should  not  be  at  large 
during  the  collection  of  the  necessary  evidence. 
That  view  is  expressed  in  Short  and  Mellor's 
Book,  at  p.  374      Referring  to  Jervis's  Act — 
11  &  12  Vict.  c.  42,  s.  21— it  proceeds :   "  This 


section  gives  a  discretion  to  justices  as  to  bail 
dui'ing  the  preliminary  inquiry.     With  this  dis- 
cretion the  judges  usually  decline  to  interfere, 
and  it   is  indeed  said  that    it  is  absolute   and 
cannot  be  reviewed,  but  this  asseiiion  is  some- 
what difficult  to  reconcile  with  the  assumption  of 
law    based    probably    on    Magna    Charta,    and 
enacted  in  the  Habeas  Corpus  Act,  31  Car.  2, 
c.    2,  that  persons    chared    with  crime  unless 
treason  or  felony,  are  entitled  to  bail  as  a  matter 
of  right  on  finding  sufficient  sureties.    Doubts 
however  have  been  entertained  as  to  whether  this 
power  of  the  Queen's  Bench  applies  to  persons 
under  remaud,  two  learned  judges  haviog  held 
that  it  does ;  but  in  a  case  where  Mathew,  J.  had 
refused  to  bail  at  chambers  a  defendant  under 
remand  for  misdemeanour,  the  Court  (Pollock,  B. 
and  Lopes,  J.)  on  appeal  decided  that  a  defen- 
dant under  remaud  on  a  charge  of  misdemeanour 
had  no  right  to  bail  under  11  &  12  Vict.  c.  42, 
until  committal,  and  further,  that  if  the  judge  had 
jurisdiction   to  bail   he  should  be  very  careful 
indeed  not  to  interfere  with  the  discretion  of  the 
magistrate.''    It  seems  to  me,  therefore,  that  this 
is  a  case  in  which,  although  the  power  exists,  the 
discretion  of  the  court  may  be  exercised,  that  is 
to  say,  that  although  the  power  exists  it  is  not  a 
right  in   the  defendant  to    require  it.    Taking 
therefore    all    the    circumstances    into    account 
ought  we  still  to  admit  to  bail?    Not  without 
doubt,  and  not  without  great  hesitation,  I  think 
that  we  ought  not.     I  do  not  wish  to  enlarge  upon 
it,  but  we  cannot  lose  sight  of  the  fact   that, 
although  this  is  not  a  case  within  the  Extradition 
Acts,  it  is  a  case  analogous  to  cases  of    that 
character,  and  although  this  is  a  charge  which  ia 
preferred  by  the  representative  of  the  Queen  for 
an  offence  against  the  laws  of  this  country,  yet 
that  it  is  actuated  by  and  undoubtedly  is  at  the 
instance    of   other    authorities.      However  Her 
Majesty,  or  the  executive  of  the  Crown,  is  doing 
this  in  the  exercise  of  that  discretion  which  Her 
Majesty  has  acquired  by  treaty  over  and  for  the 
protection  of  her  own  subjects.     Looking  to  the 
whole  of  the  circumstances  and  particularly  to 
the  fact  that  it  will  largely  rest  with  the  defendant 
himself  how  soon  he  is  returned  to  whatever  place 
we  may  direct  his  return ;  and  that  when  so  returned 
he  will  have   a   right,  if  he  thinks  fit,  to  make 
application,   if  there  is   any  delay  in   the   trial 
coming  on,   to   the  authorities  at  that  place,  to 
admit   him  to   bail   until  he  takes  his  trial,  we 
think  on   the  whole — though  I  have   had  some 
doubt  and  difficulty  about  it — we   ought  not  to 
exercise  the  power   which   in  my  judgment  we 
possess.    -It   seems   to   me  that,   under  sect.  6 
— after   the   final    decision    which    we  are  now 
giving — ^it  is  within  the  competence  of  the  Secre- 
tary of  State  straightway  to  order  that  the  fugi- 
tive may  be  returned  to  the  part  of  the  Queen's 
dominions  to  which  he  is  ordered  by  this  court 
to  be  sent;  and  if  the  defendant  expresses  his 
wish  to  that  effect  to  the  Secretary  of  State  and 
there  are  no  countervailing  reasons,   I   cannot 
doubt  that  .the  Secretary  of  State  will  do  as  the 
defendant  desires,  so  that  there  may  be  no  delay 
in    his   being    returned.    The    only    remaining 
point  is  this  :  Failing  the  quashing  of  the  warrant 
of  commitment,  and  failing  the  application  to 
admit  to  bail,  the  learned  counsel  lor  the  defen- 
dant urges  this  court  to  order  that  the  trial  should 
take  place  at  Gibraltar,  and  that,  with  that  view. 
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the  defendant  should  he  retnmed  to  Gibraltar. 
The  court  has  undoubtedly  power  so  to  order,  and 
it  is,  as  it  seems  to  us,  not  merely  within  our  com- 
petence, but  it  is  our  duty  so  to  order,  if  we  see 
reasons  which  ought  to  operate  on  us  judicially 
why  the  defendant  ought  not  to  be  returned  to 
the  particular  place  demanded  where  the  a&ir 
was  alleged  to  nave  been  committed,  and  why  he 
should  be  tried  in  another  place;  and  we  are 
bound,  as  it  seems  to  me,  if  there  are  such  judicial 
reasonp,  to  act  upon  them  and  give  effect  to  them. 
That  we  have  the  power  seems  to  me  to  be  clear. 
Under  the  Order  in  Council  in  this  case  (third 
division,  sub-head  or  clause  11)  it  is  provided: 
"For  better  effectuating  the  provisions  of  this 
order  concerning  the  power  and  authority  of  the 
Supreme  Court  of  Gibraltar,  in  communication 
with  the  court  for  Morocco,  the  Supreme  Court 
shall,  in  all  civil  matters  within  the  jurisdiction 
of  the  Court  for  Morocco,  except  as  between 
British  subjects  and  British  protected  persons  on 
the  one  hand  and  Moorish  subjecte  on  the  other 
hand,  and  shall  in  all  criminal  matters  in  which 
the  defendant  is  a  British  subject  or  a  British 
protected  person,  have  an  original  jurisdiction 
concurrent  with  the  jurisdiction  of  the  Court 
for  Morocco  to  be  exercised  subject  to  and  in 
accordance  with  the  provisions  of  this  order." 
Are  there  any  facte  here  which  afford  reasons 
which,  considered  by  us  judicially,  ought  to 
ox>erate  on  our  minds  that  this  defendant  be 
returned  to  Gibraltar?  On  the  whole  I  think 
there  are.  We  have  the  affidavit  of  the  defen- 
dant which  is  not  contradicted  by  the  Crown, 
though  I  cannot  lose  sight  of  thip,  that  the 
Crown  had  very  short  intimation  of  this  affidavit. 
But  there  are  certein  distinct  stetemente  in  that 
affidavit  which  I  think  would  have  been  capable 
of  contradiction  if  not  true.  The  defendant  has 
said  that  his  life  has  been  threatened,  and  he 
speaks  of  an  interview  with  an  important  person 
in  the  Government  of  Morocco — ^ough  that  is 
not  a  stetement  which  the  Crown  would  be  in  a 
position  speedily  to  gainsay — and  he  goes  on  to 
say  specifically  that  there  is  no  organised  police 
force  or  other  protection  in  Tangier.  That  has 
not  been  contradicted,  and  therefore  I  assume  in 
substence  that  it  is  so,  as  it  is  a  matter  that 
could  easily  have  been  contradicted  by  the  Queen's 
representative  in  Tangier.  The  only  reasons 
urged  against  this  are  that  there  will  be  a  diffi- 
culty in  getting  the  witnesses  to  come  from 
Tangier  to  Gibralter.  The  distence,  however,  is 
not  considerable.  It  is  true,  or  assumed  to  be 
true,  that  the  courts  of  the  Queen  have  no  power 
to  compel  their  attendance  at  Gibraltar,  but  it 
cannot  be  lost  sight  of  that  this  is  a  prosecution 
in  which  the  Sultan  of  Morocco  is  interested,  and 
in  which  persons  directly  in  his  employment  and 
persons  holdiog  positions  of  importajice  in  his 
service,  are  interested.  The  court,  therefore, 
cannot  entertain  any  doubt  if  it  is  the  desire  of  the 
ruling  power  of  Morocco  that  these  witnesses 
should  attend  at  Gibraltar  to  prosecute  this 
charge,  that  those  witnesses  will  be  forthcoming. 
There  is  a  further  reason  for  having  the  case  tried 
at  Gibralter.  It  is  said  that  there  can  be  no 
jury  at  Tangier.  The  Attorney- Greneral  very  pro- 
perly says  that  he  cannot  undertake  that  there 
shall  be  a  jury  to  try  the  defendant  if  he  is  sent 
to  Gibi'altar.  He  is  not  in  a  position  to  under- 
take that,  but  if  it  be  practicable  to  have  a  jury 


at  Gibraltar,  then  at  all  evente  the  defendant 
will  have  a  chance  of  having  a  trial  by  jury  there. 
Upon  all  these  grounds  I  arrive  at  the  conclusion 
first,  that  the  application  to  quash  or  set  aside 
the  warrant  of  commitment  fails;  secondly, 
that,  assuming  we  have  the  power  to  admit  to 
bail  it  is  a  discretionary  power  in  cases  of  this 
nature  and  ought  not  to  be  hece  exercised ;  and 
finally,  that  the  trial  ought  to  be  ordered  at 
Gibralter. 

Wkioht,  J. — I  am  of  the  same  opinion  and  for 
the  same  reasons.  The  decision  which  has  been 
pronounced  in  this  case  to  the  effect  that  this 
court  has  a  power  to  allow  bail  in  cases  under  the 
Fugitive  Offenders  Act,  will  not  apply  at  all  as  a 
decision  in  cases  under  the  Extradition  Act  Under 
the  Fugitive  Offenders  Act  there  are  no  treaties  to 
be  considered.  This  is  an  Act  which  merely  extends 
the  old  practice  of  backing  warrants  in  England, 
Scotlana,  and  Ireland,  and  in  all  parte  of  Her 
Majesty's  possessions  or  places  treated  as  Her 
Majesty's  possessions.  Under  the  Extradition 
Acts  what  the  Court  has  to  consider  is  primarily 
the  treaty  which  is  esteblished  between  thia 
country  and  another  coimtry.  The  Extradition 
Acte  are  merely  the  machinery  by  which  and 
)imitetion  under  which  the  treaty  is  carried  into 
effect.  It  may  very  well  be  that  in  considering 
the  effect  of  a  particular  treaty  under  the 
Extradition  Acte  as  applied  to  that  treaty, 
it  will  be  found  that  there  are  expressions 
in  the  treaty,  as  circumstances  in  tne  case, 
which  would  oblige,  or  at  any  rate  entitle  the 
Court  to  refuse  bail;  and  at  any  rate  if  the 
discretion,  which  we  are  now  exercising  under 
the  Fugitive  Offenders  Act,  does  apply  under  the 
Extradition  Act,  then  in  the  exercise  of  that  dis- 
cretion under  the  Extradition  Act,  the  greatest 
weight  will  there  be  given  as  a  matter  of  discretion 
to  the  terms  of  the  treaty  and  to  the  righte  of  the 
other  parties  to  the  treaty. 

Kennedy,  J. — ^I  concur  in  the  judgment  which 
my  Lord  has  pronounced.  I  have  only  to  add  a 
word  upon  one  part  of  the  case  upon  which  I  have 
entertained  more  doubt  than  apparently  has  been 
entertained  by  my  Lord  and  my  brother  Wright 
I  have  felt  pressed  more  perhaps  than  they  ^ve 
been  by  the  question  as  to  whetner,  looking  at  the 
object  and  framework  of  this  Act  and  the  practi- 
cal difficulties  which  have  been  suggested,  there 
is  a  power  to  grant  bail  under  the  Act,  except  as 
there  expressly  provided.  Those  difficulties  nave 
caused  me  considerable  hesitetion  in  coming  to 
the  conclusion  that  we  have  the  power;  but  I 
fully  concur  in  the  view  that  it  is  upon  those 
who  asseit  that  we  have  not  the  power,  to  show 
that  that  power  has  been  teken  away  by  the 
statute.  Upon  the  whole  I  have  come  to  the 
conclusion  that  there  ought  not  to  be  given  to 
the  difficulties  which  have  been  su^rgested,  sufi&- 
oient  force  to  induce  me  to  do  otherwise  than 
concur  in  the  judgment  which  preserves  an 
ancient  and  most  valuable  right  of  tne  court. 

Bules  diseharged,    AppKcoHont  of  the  defen- 
dant refused,  (a) 

(a)  At  the  same  time  there  was  aigaed  and  deciddd 
the  case  of  Beg  v.  Hcie,  whioh  was  also  an  l^>pUoation 
to  admit  to  bail  the  defendant  who  had  been  committed 
to  prison  by  the  magistrate  nnder  the  Fugitive  Oifendan 
Act,  to  await  his  being  retomed  to  the  Cape  of  Good 
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Solicitord  for  the  defendant,  HoUamSf  Sons, 
Coward  and  Hawksley. 

Solicitor  for  the  Crown,  The  Solicitor  to  the 
Trecisttry, 


Aug,  9  and  10, 1898. 
(Before  Mathew  and  Kennedy,  JJ.) 

The  Gband  Junction  Watbbwobks  Com- 
pany (apps.)  V,  The  Hampton  Ubban 
DiSTBiCT  Council  (reepa.).  (a) 

WateriDorJca — Works  on  land  under  private  Act — 
Private  Act  not  to  apply  to  generat sanitary  Act 
—Waterworks  Clauses  Act  1847  (10  &  11  Vict. 
c.  17),  8,  93 — Grand  Junction  Waterworks  Act 
1852 — Public  Health  (Building  in  Streets)  Act 
1888  (51  &  52  Vict,  c.  52).  «.  3. 

By  the  Waterworks  Clauses  Act  1847  (10  &  11 
Vict.  c.  17),  s.  93,  it  is  enacted :  ".  That  nothing 
herein  or  in  the  special  Act  contained  shall  be 
deemed  to  exempt  the  undertaker  from  any 
general  Act  relating  to  waterworks  or  any  Act 
for  improving  the  sanitary  condition  of  towns 
and  populous  districts  which  may  be  passed  in 
the  sams  session  of  Parliam^ent  in  which  the 
fecial  Act  is  passed  or  any  future  session  of 
Parliament,** 

By  the  Grand  Junction  Waterworks  Act  1852  the 
appellants  were  empowered  to  carry  out  certain 
works  which  by  sect.  25  were  to  be  completed 
vnthin  five  years,  "provided  always  that  this 
Act  or  anything  herein  contained  shall  not  re- 
strain the  company  from  extending  their  works 
.  .  .  wJienever  tt  shall  be  necessary  for  the 
purpose  of  supplying  water    .    ,     ." 

By  sect,  12  of  the  Waterworks  Clauses  Act  1847, 
which  was  incorporated  in  the  private  Act  of 
1852,  the  appellants  were,  subject  to  the  provx- 
sian  of  their  special  Act  or  Acts,  incorporated 
therein,  empowered  to  alter  any  works  and  to 
erect  tntch  buildings  on  the  lands  authorised  to 
be  taken  by  them  as  they  shall  think  proper  for 
supplying  their  district  with  water. 

By  sect.  3  of  the  "Public  Health  (Building  in 
Streets)  Act  1888  (51  &  52  Vict,  c,  52),  it  is 
enacted  "that  it  shall  not  be  lawful  in  any 
urban  district,  without  the  written  consent  of 
the  urban  authority,  to  erect  or  bring  forward 
any  house  or  building  beyond  the  front  m>ain 
wall  of  the  house  or  building  an  either  side 
thereof  in  the  same  street,  nor  to  build  any  addi- 
tion to  any  house  or  building  on  either  side  of 
the  same.*^ 

In  Oct,  1897  the  appellants,  finding  it  necessary  to 

Hope  on  the  charge  of  having,  in  that  country,  em- 
bezzled a  snm  of  money  belonging  to  his  employers  the 
Union  Steamship  Company.  Similar  arguments  were 
used,  but  the  charge  against  the  defendant  was  one  of 
felony,  whereas  in  Reg.  y.  SpilsbiLry  the  charge  was  one 
of  misdemeanour  only.  The  court,  without  deciding  the 
auestion  whether  in  a  case  of  felony  they  had  jurisdic- 
tion to  admit  to  bail  under  such  circumstances,  held 
that  in  the  exercise  of  their  discretien  upon  the  par- 
ticular facts  of  the  case  they  ought  to  refuse  the  appli- 
cation— even  if  they  had  power  to  grant  bail — on  the 
grounds  that  only  a  few  days  would  elapue  before  the 
defendant  was  returned  to  the  Cape,  and  that  the 
C^oYerrment  of  the  Cape  of  Qood  Hope  appeared  by 
tounsel  and  opposed  the  defendant's  application  for 
bail. 

(a)  Reported  by  W.  d>  B.  Hkrbskt,  Esq.,  Burlster^t-Law* 


extend  their  works  and  to  build  a  further  engine- 
house  on  their  lands,  proceeded  to  erect  an 
engine-house  beyond  the  front  main  walls  of 
each  of  the  buildings  immediately  adjoining  on 
either  side  thereof.  The  respondents  disap- 
proved the  plans  and  refused  to  give  their 
consent  to  the  erection.  Directly  the  building 
was  above  the  level  the  respondents  gave  the 
appellants  formal  notice,  pursuant  to  the  statute, 
and,  upon  the  appellants  continuing  the  work, 
issued  summonses  for  offences  under  the  Public 
Health  {Buildings  in  Streets)  Act  1888. 

The  magistrates  held  that  the  appellants  had  been 
guilty  of  offences  in  so  erecting  and  continuing 
the  engine-house,  and  convicted  the  appellants. 

Held,  that  the  conviction  was  right. 

Case  stated. 

At  a  petty  sessional  court  holden  on  the  9th 
May  1898  at  the  Court  House,  Sunbury,  in  the 
Petty  Sessional  Division  of  Spelthorne  in  the 
county  of  Middlesex,  the  appellants  appeared  in 
answer  to  a  summons  issued  by  one  of  Her 
Majesty's  justices  of  the  peace  for  the  county 
upon  the  information  of  the  respondents  that 
they,  the  appellants,  on  the  9th,  10th,  11th,  and 
12th  March  1898,  at  the  Upper  Sunburj-road,  in 
the  urban  district  of  Hampton,  in  the  county  of 
Middlesex,  did  commit  an  offence  under  the 
FubUc  Health  (Buildings  in  Streets)  Act  1888 
(51  &  52  Vict.  c.  52)  by  unlawfully,  without  the 
written  consent  of  the  respondents,  erecting  part 
of  a  building  in  a  street,  to  wit,  the  Upper 
Sunbui*y*roaa,  beyond  the  front  main  wail  of 
the  building  on  either  side  thereof  in  the  same 
street,  and  did  continue  the  offence  by  unlawfully 
continuing  the  part  of  the  building  so  erected 
and  permitting  the  same  to  continue  erected  with- 
out such  consent  as  aforesaid,  after  written  notice 
in  that  behalf  from  the  respondents,  contrary  to 
the  statute. 

The  appellants  also  appeared  at  the  court  in 
answer  to  a  further  summons  issued  by  one  of 
Her  Majesty's  justices  of  the  peace  upon  the  in- 
formation of  the  respondents  that  they,  the  appel- 
lants, on  the  13th  March  1898  and  every  day 
successively  thence  next  ensuing  until  the  30th 
March  1898  at  the  Upper  Sunbary-road,  having 
committed  an  offence  under  the  I^ublic  Health 
(Buildings  in  Streets)  Act  1888  by  unlawfully 
without  the  written  consent  of  the  respondents, 
erecting  part  of  a  building  in  a  sti-eet,  to  wit, 
the  Upper  Sunbury-road,  feyond  the  front  main 
wall  of  the  building  on  either  side  thereof  in 
the  street,  did  continue  the  offence  by  unlaw- 
fully continuing  the  paH  of  the  building  so 
erected  and  permitting  the  same  to  continue 
erected  without  such  consent,  after  written  notice 
in  that  behalf  from  the  respondents,  contrary  to 
the  statute. 

The  appellants  are  a  waterworks  company  con- 
stituted by  51  Geo.  3,  c.  clxix.,  and  authorised 
and  under  obligation  to  supply  water  in  certain 
parishes  in  London  and  elsewhere.  And  by  the 
Grand  Junction  Waterworks  Act  1852,  intituled 
"  An  Act  for  enabling  the  Grand  Junction  Water- 
works Company  to  obtain  a  supply  of  water  from 
the  Thames  at  Hampton,  and  to  construct  addi. 
tional  works  and  for  other  purposes,"  the  appel- 
lants, who  are  therein  referred  to  as  "  the  com- 
pany," were  empowered  to  make  and  maintain  the 
works  therein  described  in  the  lines  and  situation, 


680 


MAGISTRATES'   CASES. 


Q.B.]     Gbakd  Junction  Waterworks  Oo.  v.  Haicpton  Urban  District  Oounoil.     [Q.B. 


and  on  the  levels,  and  in  and  through  the  lands 
delineated  on  the  plans  and  sections,  and  described 
in  the  books  of  reference  stated  in  the  last-men- 
tioned Act  to  have  been  depoBit<>d  with  the  clerk 
of  the  peace  for  the  coonty  of  Middlesex. 

The  works  authorised  by  the  Grand  Junction 
Waterworks  Act  1852  (with  which  Act  is  incorpo- 
rated, subject  to  certain  immaterial  exceptions, 
the  Waterworks  Clauses  Act  1847)  comprised 
inter  alia  the  following,  viz. :  First,  a  reservoir  or 
reservoirs  and  other  works  on  certain  lands  in  the 
parish  of  Hampton,  situate  at  the  junction  of  the 
road  leading  from  Sunbury  to  Hampton  with  the 
road  leading  from  Staines  to  Hampton,  and 
adjoining  to  these  roads  respectively  ;  thirdly,  an 
aqueduct  pipe  or  main  to  commence  from  the 
intended  new  reservoir  or  reservoirs,  and  to  termi- 
nate in  the  existing  reservoirs  of  the  company  at 
or  near  Kew  Bridge,  in  the  parish  of  Ealing,  with 
all  proper  works  and  conveniences. 

By  sect.  25  of  the  Act  it  is  enacted  as  follows  : 

That  the  intended  works  shall  be  completed  within 
five  years  after  the  commenoement  of  this  Act,  and  on 
the  expiration  of  that  period  the  powers  by  this  Act 
granted  to  the  company  for  executing  these  works  or 
otherwise  in  relation  thereto  shall  cease  to  be  exercised 
except  as  to  so  much  of  these  works  as  are  completed  : 
Provided  always  that  this  Act  or  anything  herein  con- 
tained shall  not  restrain  the  company  from  extending 
their  works,  mains,  and  pipes,  from  time  to  time  when- 
ever it  shall  be  necessary,  for  the  pnrpoee  of  supplying 
water  within  the  limits  of  this  Act  so  to  do. 

By  sect.  12  of  the  Waterworks  Clauses  Act 
1847,  the  appellants  were  and  are  subject  to  the 
provisions  and  restrictions  therein,  and  in  their 
special  Acts  and  any  Act  incorporated  therewith 
contained  empowered  inter  alia  irom  time  to  time 
to  make,  maintain,  alter,  or  discontinue  such 
reservoirs,  waterworks,  engines,  and  other  works, 
and  to  erect  such  buildings  upon  the  lands  autho- 
rised to  be  taken  by  them  as  they  shall  think 
proper  for  supplying  the  inhabitants  of  the  dis- 
trict within  the  prescribed  limits  with  water. 

By  sect.  43  of  the  Waterworks  Clauses  Act 
1847  it  is  enacted  as  follows : 

That  nothing  herein  or  in  the  special  Act  contained 
shall  be  deemed  to  exempt  the  undertakers  from  any 
general  Act  relating  to  waterworks,  or  any  act  for  im- 
proving the  sanitary  condition  of  towns  and  populous 
districts  which  may  be  passed  in  the  same  session  of 
Parliament  in  which  the  special  Act  is  passed,  or  any 
future  session  of  Parliament. 

By  sect.  3  of  the  Public  Health  (Buildings  in 
Streets)  Act  1888,  it  is  enacted  as  follows : 

That  it  shall  not  be  lawful  in  any  urban  district  with- 
out the  written  consent  of  the  urban  authority  to  erect 
or  bring  forward  any  house  or  building  in  any  street,  or 
any  part  of  any  such  house  or  building  beyond  the 
front  main  wall  of  the  house  or  building  on  either  side 
thereof  in  the  same  street,  nor  to  build  any  addition  to 
any  house  or  building  on  either  side  of  the  same.  Any 
person  oifending  against  this  enactment  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  for  every  day 
during  which  the  offence  is  continued  after  written  notice 
in  this  behalf  from  the  urban  authority. 

Acting  under  the  powers  confen^ed  upon  them 
by  their  Acts  the  appellants  on  the  l8th  May 
l553,  compulsorily  acquired  for  the  purposes  of 
such  Acts,  the  fee  simple  of  a  portion  of  the 
lands  in  the  parish  of  Hampton,  described  in  the 
Act  of  1852  as  situate  at  the  junction  of  the  road 
leading  from  Sunbury  to  Hampton,  with  the  road 


leading  from  Staines  to  Hampton,  and  adjoining 
to  these  roads  respectively,  llie  land  so  acquhr^ 
is  within  the  limits  of  deviation  marked  on  the 
deposited  plans,  and  is  situate  within  the  respon- 
dents district. 

Upon  the  lands  so  acquired  the  appellants  then 
constructed  works  for  supplying  water  within  the 
limits  prescribed  by  their  Acts,  and  since  the  year 
1858  the  following  works  have  been  constructed 
in  extension  of  such  first  mentioned  works  upon 
the  land,  viz.,  the  west  wing  (consisting  of  engine- 
house)  of  the  present  existing  works  and  the 
boiler-house  in  the  south-east  coi'ner  of  such 
existing  works. 

In  Oct.  1897  the  appellante  finding  it  necessary 
to  extend  their  works,  and  it  being  in  their  opinion 
nece<)sary  in  carrying  out  such  extension  te  con- 
struct and  erect  upon  the  land  so  acquired  by 
them  an  additional  engine-house  in  connection 
with  their  then  existing  boiler-house  on  the  land, 
submitted  to  the  respondente  at  their  request 
plans  of  the  proposed  engine-house.  Such  plans 
were  duly  considered  by  the  respondents,  and 
they  decided  not  to  allow  the  proposed  new  engine- 
house  to  be  brought  forward  beyond  the  front 
main  wall  of  the  building  on  either  side,  and  thf'y 
accordingly  gave  notice  to  the  appellante  in  writing 
on  the  ifth  Oct.  1897. 

The  re^-pondente  have  never  given  their  consent 
to  the  erection  of  such  engine-house. 

Subsequently  in  Oct.  1897  the  appellants  com- 
menced to  excavate  upon  the  lands  so  acquired  by 
them,  and  on  the  only  site  which  was  available 
without  teking  down  an  existing  building  and  to 
construct  in  the  excavation  when  made  an  engine- 
house  for  the  purposes  of  and  for  use  in  con- 
nection with  their  waterworks,  but  delayed  pro- 
ceeding with  the  erection  of  the  engine-house 
until  Dec.  1897,  when  the  appellante  gave  the 
respondente  formal  notice  of  their  intention  to 
proceed,  whereupon  the  I'espondente  notified  the 
appellante  that  in  the  event  of  the  appellants  i( 
proceeding  legal  proceedings  would  oe  teken  t : 
soon  as  the  building  was  sLoove  the  level  of  the 
ground. 

Upon  the  7th  March  1898  the  engine-house 
being  then  in  part  above  the  level  of  the  ground 
the  respondente  gave  formal  notice  to  the  appel- 
lante, pursuant  to  the  stetute  of  1888, "  to  dis- 
continue  the  offence  against  the  provisions  of  the 
said  Act." 

Upon  the  dates  mentioned  in  the  summonses 
the  appellants  had  expended  over  1500Z.  in  con- 
structing such  house,  and  over  1500L  in  con- 
structing and  fitting  boilers  in  the  existing  boiler- 
house  for  use  in  connection  with  engines  which 
were  being  erected  in  the  engine-house,  which  lart 
mentionea  house  was  then  erected  to  a  height  of 
about  one  foot  or  thereaboute  above  the  level  of 
the  ground  at  a  distence  of  six  feet  from  the  foot- 
way of  Upper  Sunbuiy-road. 

Upon  tbe  south  side  of  the  Upper  Sunbury 
Road,  the  buildings  are  at  irregular  distances 
from  the  footway  of  the  road  as  shown  upon  tbe 
plan  which  was  produced  to  us,  and  which  we 
have  signed  and  marked,  the  buildings  in  some 
cases  being  set  back  as  much  as  43  feet.  In 
Thames- stroet,  which  is  a  continuation  of  Upper 
Sunbury-road,  some  of  the  buildings  are  flush 
with  the  footway  thereof.  Upon  the  land  imme- 
diately adjoining  the  appellante  land  on  the  east 
is  .a  building  occupied  by  the   Southwark  and 
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Tanxhall  Waterworks  Oompany,  in  oonneotion 
with  their  waterworks,  the  front  main  wall  of 
which  is  at  a  distance  of  43  feet  from  the  foot- 
way of  the  Upper  Sunbnry-road,  and  the  land 
immediately  aajoinin^  the  appellant's  land  on 
the  west  is  a  boildmg  occupied  by  the  West 
Middlesex  Waterworks  Oompany  in  connection 
witJi  Uieir  waterworks,  the  front  main  wall  of 
which  is  at  a  distance  of  46  feet  6  inches  from 
the  footway. 

It  was  proved  before  the  mag^trates  that,  in 
order  to  enable  the  appellants  to  carry  out  their 
statutory  dudes,  and  to  supply  water  within  their 
limits  of  supply,  engine  nouses  are  necessary 
adjuncts  to  tne  reservoir  and  mains  of  the  appel- 
lants upon  their  lands,  and,  that  in  order  to 
insure  a  proper  supply  of  water  by  the  appel- 
lants within  Uieir  ezis&n^  limits  it  is  necessary 
that  an  additional  engine-house  should  be  erected 
in  connection  with  their  works.  It  was  also 
proved  that  the  engine-house  had  been  erected  in 
IJfmer  Sunbury-road  beyond  the  front  main 
walls  of  each  of  the  buildings  immediately 
adjoining  it  on  the  east  and  west  sides  respec- 
tively. 

On  behalf  of  the  appellants  it  was  contended 
that  they  were  authorised  by  their  special  Acts 
to  construct  upon  such  portions  of  the  lands 
acquired  by  them  under  and  for  the  purposes  of 
such  Acts  as  they,  in  the  exercise  of  their  dis- 
cretion thought  proper  all  such  works  and  con- 
veniences, including  engines  and  buildings  as 
were  necessary  for  the  purposes  of  their  under- 
taking, and  that  they  were  therefore  not  pro- 
hibited by  the  general  provision  contained  in  the 
Public  Health  (Buildings  in  Streets)  Act  1888 
from  erecting  Uie  engine-house.  That  it  was 
necessary  for  the  appellants  to  extend  their 
works  for  the  purpose  of  meeting  the  demand 
for  water  within  the  limits  of  their  district,  and 
that  they  were  in  erecting  the  engine-house, 
extending  such  works  within  the  meaning  of 
sect.  25  of  the  Grand  Junction  Waterworks  Act 
1852  and  of  sect.  12  of  the  Waterworks  Glauses 
Act  1847,  and  that  they  have  not  by  the  erection 
of  the  hoase  to  the  extent  before  mentioned  com- 
mitted any  offr-nce  against  the  Public  Health 
(Buildings  in  Streets)  Act  1888. 

On  behalf  of  the  respondents  it  was  con- 
tended: 

1.  That  the  engine-houve  had,  without  the 
written  consent  of  the  respondents,  been  in  fact 
erected  in  a  street  known  as  the  Upper  Sunbuiy- 
road,  beyond  the  front  main  wall  of  the  building 
on  either  side  thereof  in  the  same  street^  and  that 
such  offence  had  been  continued  after  written 
notice  in  that  behalf  from  the  respondents  as  the 
urban  authority  for  the  space  of  sixty  days. 

2.  That  the  Act  of  1888  was  an  Act  for  improv- 
ing the  sanitary  condition  of  towns  and  populous 
districts  within  the  meaning  of  sect.  43  of  the  Act 
of  1847,  and  that  therefore  neither  sect.  12  of  the 
Act  of  1847  nor  sect.  25  of  the  Act  of  1852 
exempted  the  appellants  from  the  provisions  of 
the  Act  of  1888. 

3.  That  the  general  powers  conferred  upon  the 
appellants  bv  sect.  12  of  the  Act  of  1847  were 
suDJect  to  the  provisions  and  restrictions  in  the 
Act  of  1852,  and  that,  by  sect  25  of  the  Act  of 
1852,  the  appellants  had  power  to  extend  from 
time  to  time  not  their  works  generally  but  their 
"intended  works"  within  the   meamng  of  the 
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section  of  the  Acts,  namely,  the  works  referred  to 
in  sect.  20  of  that  Act,  the  line,  situation,  and 
levels  whereof  are  therein  stated  to  be  shown  on 
the  plans  and  sections  in  the  section  referred  to, 
and  that,  inasmuch  as  the  works  here  in  questioa 
— namely,  the  engine-house — were  not  so  shown, 
the  appellants  were  not  entitled  to  carry  out  the 
same  contrary  to  the  provisions  of  the  Act  of 
1888. 

4.  It  being  admitted  by  the  appellants  that  the 
additional  engine-house  was  rendered  necessary 
by  reason  of  the  extension  of  their  limits  of 
supply  since  the  passing  of  the  Act  of  1852,  the 
erection  by  them  of  the  engine-house  was  not  an 
extending  of  their  works  necessary  for  the  purpose 
of  supplying  water  "  within  the  limits  of  this 
Act "  within  the  meaning  of  sect.  25  of  the  Act 
of  1852. 

The  ma^strates  were  of  opinion  that  the  con- 
tentions of  the  respondents  were  correct,  and  also 
that  the  engine-house  which  the  appellants  were 
constructing  was,  without  reference  to  its  position, 
necessary  for  the  purposes  of  their  undertaking. 
They  held,  therefore,  that  the  appellants  had  com- 
mitted an  offence  against  the  Public  Health 
(Buildings  in  Streets)  Act  1888  in  so  erecting  the 
engine-house,  and  in  continuing  it  after  receiving 
the  written  notice  of  such  offence  from  the  respon- 
dents. They  therefore  convicted  the  appellants 
of  the  offence,  and  of  having  continued  the  same 
during  the  time  alleged  in  the  summonses,  and 
ordered  the  appellants  to  pay  a  penalty  of  one 
shilling  a  day  and  to  pay  to  the  respondents 
fifteen  guineas  costs. 

The  question  of  law  for  the  opinion  of  the  court 
is  whether  or  not  thej  were  right  in  so  convicting 
the  appellants,  and,  if  they  were,  their  conviction 
and  order  are  to  stand,  o&erwise  they  are  to  be 
quashed,  or  the  court  is  to  make  such  order  in  the 
matter  as  to  it  shall  seem  meet. 

Bosanquet,  Q.G.  (Macmorran,  Q.O.  and  B, 
Cwmin^nam  Qlen  with  him)  for  the  appellants. 
— This  IS  an  appeal  from  the  conviction  of  the 
appellants  by  the  justices.  The  point  turns  on 
sect.  3  of  the  Public  Health  (Building  in  Streets) 
Act  1888  (51  &  52  Vict.  c.  52).  The  question 
which  arises  is  how  far  the  acts  authorised  by 
the  special  Act  are  limited  by  the  eeneral  Act  of 
1888,  which  follows  it.    He  referred  to 

The  London  and  Blachwall  Railway  Oompany  v. 
The  IAmehou89  Board  of  Works,  26  L.  J.  164,  Ch  ; 
3  Kay  &  J.  123. 

As  to  the  points  which  arise  on  sect.  93  of  the 
Waterworks  Clauses  Act  1847  (10  &  11  Vict. 
c.  17).  This  relates  as  to  waterworks  companies 
on  sanitary  questions,  that  is,  clauses  on  that 
subject.  [Mathew,  J. — In  both  Acts  passed  in 
this  session  and  in  the  future.]  That  is  so. 
The  Waterworks  Glauses  Act  has  nothing  to  do 
with  "  buildings  m  a  line."  [Mathbw,  J.— Do 
you  contend  that  the  provisions  for  building  in  the 
streets  are  not  made  for  sanitary  purposes  P]  If 
a  subsequent  Act  alters  the  law  with  regard  to 
waterworks  and  their  sanitarypurposes,  then  they 
are  not  to  rely  upon  the  Waterworks  Glauses 
Acts.    He  referred  to 

The  London  Ooimty  Council  v.  The  School  Board 
for  Landon,  (1892)  2  Q.  B.  606. 

It  does  not  iiia«ter  whether  it  is  necessary  that 
particular  building  should  ^o  in  a  particular  place. 
The  queer  ion  is,  whether  it  is  necessary  for  th*^ 
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carrying  ont  of  the  undertaking  that  the  building 
should  be  erected.  He  referred  to  the  judgment 
of  Wriffht,  J.  in  The  London  County  CouneU  ▼. 
The  School  Board  for  London  {nbi  tup,)  and  the 
judgment  of  Lindley,  L.J.  in 

T^  City  and  South  London  RaUway  Company  t. 
The  London  County  Council,  65  L.  T.  Bep.  862 ; 
(1891)  2  Q.  B.  513. 

I  say  the  right  to  build  is  inalienable,  and 
sect.  93  refers  only  to  sanitary  matters. 

Asquith,  Q.G.  {Courthorpe  Mun/roe  with  him). — 
The  general  power  to  extend  is  subject  to  the  pro- 
vision of  sect.  93.  What  is  an  "Act  for  im- 
S roving  the  sanitary  conditions  of  towns  "  P  A 
efinition  can  be  found  in  sect.  4  of  the  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55)  and  Part  I 
schedule  5,  of  that  enactment,  which  includes  the 
whole  of  the  Public  Health  and  Local  Gk>vem- 
ment  Acts  passed  up  to  that  date.  [Kbnnedt,  J. 
—Do  not  the  words  "  exempt  the  undertakers " 
mean  in  respect  of  their  undertaking  P] 

Boeanquet,  Q.G.  in  reply. 

Aug,  10. — Mathbw,  J. — This  was  an  appeal 
against  a  conviction  obtained  by  the  Hampton 
Urban  District  Council  against  the  Grand  Junc- 
tion Waterworks  Company.  The  alleged  offence 
was  said  to  have  been  committed  under  the  Public 
Health  (BuUdings  in  Streets)  Act  1888  which 
forbids  the  erection  of  any  building  or  part  of  a 
buildinff  in  any  street  beyond  the  front  main  wall 
of  the  Duilding  on  either  side.  The  erection  in 
question  was  an  engine-house  which  the  water- 
works company  intended  to  complete  and  were 
stopped  by  the  summons  to  which  I  refer.  The 
waterworks  company  had  obtained  powers  under 
an  Act  of  1852  to  acquire  land  compulsorily  and 
to  construct  upon  the  land  the  works  described  in 
the  statute,  and  they  were  empowered  to  erect 
such  buildin|^8  upon  the  land  authorised  to  be 
taken  by  their  Act,  as  they  should  think  proper 
for  supplying  the  inhabitants  of  their  mstrict 
within  the  prescribed  limits  with  water.  By 
sect.  25  of  the  Act  of  1852  it  is  provided  th&t  the 
intended  works  shall  be  completed  within  five 
years,  and  there  was  a  proviso  *'  that  this  Act,  or 
anything  herein  contained,  shall  not  restrain  the 
company  from  extending  their  works  and  mains 
and  pipes  from  time  to  time  whenever  it  shall  be 
necessary  for  the  purpose  of  supplying  water 
within  tne  limits  of  this  Act  so  to  do."  It  was 
not  disputed,  and  I  do  not  think  it  could  be  dis- 
puted, that  under  that  section  the  company  would 
be  empowered  to  erect  any  works  on  the  land 
compuiBorily  acquired  if  they  thought  proper,  and 
from  time  to  time  to  make  any  extension  of  their 
works  on  that  piece  of  land,  and  further,  that  if 
tbey  wished  to  extend  their  works  they  mi^ht 
acquire  by  agreement  lands  from  neighbouring 
proprietors  upon  which  the  extension  of  the  works 
mi^t  be  made.  It  was  not  denied,  and,  indeed  it 
was  found  as  a  fact,  that  the  proposed  engine- 
house  here  was  necessary  for  supplying  water 
within  the  limits  of  the  Act,  and  if  the  legislation 
upon  the  subject  went  no  further  it  seemed  clear, 
indeed,  it  was  not  disputed,  that  the  engine-house 
in  question  might  be  erected  without  regard  to 
any  obligations  created  by  any  other  Act  of  Par- 
liament. But  the  Act  of  the  company  contained, 
it  was  said,  a  fetter  upon  their  powers  and  that 
fetter  was  provided  by  sect  93  of  the  Act  of  1847 
and  that  so  far  as  it  is  material  to  this  case  to  be 


considered  was  in  the  following  terms :   "  That 
nothing   herein  contained   shaU  be    deemed  to 
exempt  the  undertakers  from  any  Act  for  improv- 
ing the  sanitaiy  conditions  of  towns  and  popu- 
lous districts  which  may  be  passed  in  any  future 
session  of  Parliament.      It  was  said  that  that 
section  imposed  upon  the  Waterworks  Company 
the  obligation  of  complying  with  the  provuion 
of  any  Act  for  improving  the  sanitary  condition 
of  towns  that  mignt  be  passed  subsequently.  Kow 
it  is  pointed  out  that  this  Act  of  1847,  the  private 
Act  of  the   waterworks    company  preceded  the 
first  Public  Health  Act  which  was  passed  in  the 
following  year,  1848.    It  was  said  for  the  respon- 
dents that  that  Act  was  a  sanitary  Act,  and  that 
the  very  description  of  it  as  a  Public  Health  Act 
showed  that  it  was  a  sanitary  Act,  and  that  the 
statute  was  followed  by  another  Public  Health 
Act  of  1875  in  which  for  the  first  time,  as  I 
recollect^  a  provision  similar  to  the  one  in  ques- 
tion was  contained,  and  again  by  the  Act  of  1888 
under  which  this  summons  was  issued.     It  was 
contended  for  the  respondents  that  all  thoee  Acts 
were  sanitary  Acts,  were  Acts  for  improving  the 
sanitaiy  condition  of  towns  and  populous  dismcts 
within  the  meaning  of  sect.  93,  and  as  an  argu- 
ment to  fortify  that  position,  though  perhaps  it 
was  not  of  a  veiy  important  kind,  attention  was 
called  to  the  definition  of  sanitary  Acts  contiuned 
in  the  Act  of  1875,  and  upon  referring  to  the 
schedule  to  that  Act  referrea  to  in  the  definition 
clause,  it  would  appear  that  the  Leffislature  dealt 
with  Acts  for  the  preserving  of  puolic  health  as 
Sanitary  Acts  within  the  meaning  of  the  statute 
in  question.    That  being  the  position  taken  by  the 
respondents,  it  was  asserted  that  the  conviction 
was  perfectly  proper,  because  here,  in  defiAUoe  of 
the  provision  of  the  Sanitary  Act  1888  the  work 
in  question  had  been  constructed  beyond  the  front 
mam  walls  of  the  houses  upon  each  side.    I  mean 
of  course  without  any  consent.     That  argument 
was  sought  to  be  met  in  this  way  by  the  appellant 
Attention  was  called  to  the  exact  terms  of  sect  93 
from  which  I  have  extracted  what  was  said  to  be 
the  only  material  portion.  The  section  runs  in  this 
way,  "That  nothing  herein  or  in  the  special  Act 
contained  shall  be  deemed  to  exempt  the  under- 
takers from  any  general  Act  relating  to  waterworks 
or  any  Act  for  improving  the  sanitary  oonditionB 
of  towns  and  populous  districts  which  may  be 
passed  in  the  same  session  of  Parliament  in  which 
the  special  Act  is  passed  or  any  future  session  of 
Parliament."    It  would  look  as  if  the  clause  was 
originally  confined  to  special  Acts  relating  to 
waterworks,  and  that  the  other  very  material  pro- 
vision was  interlined  as  the  Act  proceeded  throuffh 
Parliament     There  it  stands.    It  was  said  for  toe 
appellants  that  that  section  must  receive  other 
than  a  literal  interpretation.    It  must  recdve  a 
restricted  interpretation.    It  must  be  taken  that 
it  was  meant  that  the  Act  for  improving  the  sani- 
tary condition  of  towns  and  populous  diBtricts 
should  apply  only  to  waterworks.    Therefore  it 
was  only  mtended  that  the  waterworks  company 
should  be  fettered  by  provisions  in  any  samtaiy 
Act  which  related  to  the  conduct  of  waterworks. 
It  was  said  that  the  waterworks  company  acquired 
the  right  to  build  upon  the  land  in  question,  the 
land  compulsorily  acquired,  and  that  that  right 
was  intended  to  be  abiBolute  and  indefeasible,  and 
that  effect  could  only  be  given  to  this  section  by 
construing  it  to  apply  to  the  conduct  of  the 
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buBiness  of  the  waterworks  company  after  their 
buildings  had  been  erected.  In  other  words  that 
the  section  was  to  be  construed  as  if  it  ran  **  to 
exempt  the  undertakers  from  any  general  Act 
relating  to  waterworks,  or  any  Act  relating  to 
waterworks  for  improving  the  sanitary  condition 
of  towns  and  populous  districts."  I  am  wholly 
unable  to  adopt  any  such  construction.  The 
description  of  the  Act  contained  in  the  second 
clause  of  the  section  is  "  any  Act  for  improving 
the  sanitary  condition  of  towns  and  populous 
districts/'  and  I  see  no  gix>und  whatever  for 
departing  from  the  plain  and  literal  interpretation 
of  that  Act,  nor  do  I  see  why  it  should  be  un- 
reasonable to  impose  upon  this  body,  or  upon  any 
other  proprietors  acquiring  land,  the  obligation 
the  Acts  of  Parliament  intended  for  the  public 
welfare  and  for  the  health  of  the  community,  and 
the  section  in  Question,  which  appears  to  have 
been  infringed  oy  the  waterworks  company,  is  a 
section  in  an  Act  of  Parliament  as  it  appears  to 
me,  of  which  the  object  is  to  provide  for  public 
health  and  safety.  Under  those  circumstances  it 
seems  to  me  the  conviction  is  right,  and  that 
our  judgment  must  be  for  the  respondents  with 
ooste. 

Kennbdy,  J. — ^I  agree,  and  for  the  reasons 

given  by  my  brother.         ^   ,         .  j  •     i 

®  •'     ^  Judgment  accordingly. 

Solicitors  for  the  appellante,  BirchcMn  and  Co, 
Solicitor  for  the  respondente,  Kent 


Tuesday,  Oct,  25, 1898. 
(Before  Lord  Russell,  O.J.  and  Wills,  J.) 

Leese  (app.)  V.  Jennings  (resp.).  (a) 

IntoxicaHn^  liquore — "Sending  out,  delivery,  or 
removal^' — Spirits  over  one  gallon-^ Spirits  Act 
1880  (43  &  UVict  c.  24),  ss,  106,  107. 

By  sect,  105  of  the  Spirits  Act  1880  (43  <fe  44  Vict, 
e,  24) :  "  Exc^t  as  in  this  section  provided,  no 
spirits  exceeding  the  quantity  of  one  gallon  of  the 
same  denomination  at  a  time  for  the  sam^  person 
may  he  sent  out,  delivered,  or  rem^oved  from  any 
one  phzce  to  another  place  wnless  accompanied  by 
a  permit,"  And  by  sect,  107  of  the  sa/me  Ad : 
"  if  any  ^person  sends  out,  delivers^  or  removes,  or 
receives  any  spirits  required  to  he  a^xowpanied 
by  a  permit  vnthout  a  permit ;  ,  ,  ,  he  shall, 
in  aadition  to  any  other  penalty  or  forfeiture, 
incur  a  fine  of  600Z. 

In  1897  one  J,  B,  gave  the  respondent,  who  was 
licensed  to  sell  heer  only  and  had  tm  spirit 
licence,  an  order,  to  forward  to  his  brother,  who 
had  such  a  licence,  for  two  gallons  of  rwn. 

The  rv/m  was  delivered  by  a  carman  at  the 
respondents  house  and  sent  to  J,  B,  by  his 
povman, 

Tne  spirits  were  not  accompanied  by  any  permit 
or  certificate. 

Held,  that  the  respondent  was  guilty  of  sending 
out,  delivering,  and  removing  spirits  within  the 
Act 

This  was  a  special  case  stated. 

The  resijondent  was  in  the  month  of  Dec.  1897 
the  occupier  of  the  Fox  beerhouse,  Ashbrook- 
roady  Upper  Holloway,  and  he  was  licensed  to  sell 
beer  at  that  house,  but  be    did  not   hold  any 

(•)  B«ported  bj  W.  Di  B.  Hiebibt,  Ek|.,  Bwritttr-at-LAw. 


licence  as  a  rectifier  of,  or  dealer  in,  or  retailer  of 
spirite. 

In  Nov.  1897  one  James  Busson,  who  knew  that 
the  respondent's  brother  kept  an  hotel  at  Eing- 
ston-upon-Thames,  gave  the  respondent  an  order 
for  two  gallons  of  rum,  requesting  him  to  forward 
it  on  to  his  brother  William  Jennings,  at  King- 
ston-upon-Thames.  * 

Early  in  Dec.  1897  two  gallons  of  rum  contained 
in  two  jars  were  delivered  at  the  respondent's 
premises  by  Messrs.  Carter,  Paterson  and  Go. 

The  jars  did  not  bear  an^  address  to  Mr. 
Busson,  but  the  respondent  directed  his  potman 
to  take  them  straight  on  to  Mr.  Busson  and  to 
take  no  notice  of  anybody,  and  the  two  gallons  of 
rum  were  thereupon  on  uie  same  day,  and  shortly 
after  they  were  so  delivered  to  the  respondent, 
taken  in  the  two  jars  by  the  potman  at  the 
same  time  and  delivered  by  him  at  Mr.  Busson's 
premises  at  14,  Windermere-road,  Upper  Hollo- 
way. 

The  spirite  were  not  accompanied  by  any  permit 
or  certihcate. 

It  was  contended  on  behalf  of  the  appellant  that 
the  act  of  taking  the  spirits  from  the  respondent's 
premises  to  Mr.  Busson's  premises  was  a  send- 
ing out,  delivery,  and  removal  within  the  mean- 
ing of  secte.  105  and  107  of  the  Spirite  Act 
18o0,  and  that  a  permit  should  have  accompanied 
the  spirite. 

The  magistrate  was  of  opinion  that  the  facte 
did  not  constitute  a  sending  out,  delivery  or 
removal  within  the  meaning  of  the  Act,  and  that 
it  was  not  necessary  that  a  permit  should  accom- 
pany the  spirite.    He  accordingly  dismissed  the 

Danchwerts  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Russell,  O.J. — We  regret  that  the 
magistrate  has  not  given  the  reasons  by  which 
he  arrived  at  his  conclusion,  because  I  must  say 
that,  on  the  facte  as  they  are  steted  here,  I  think 
that  the  conclusion  at  which  he  has  arrived  was 
wrong.  The  object  of  these  various  statutes,  such 
as  tms  Consolidation  Act  of  1880,  is  to  have  a 
number  of  provisions  of  a  very  elaborate  kind, 
where  the  net,  if  I  may  so  call  it,  is  spread  very 
wide  in  order  to  prevent  what  otherwise  would 
be  frequent  frauds  upon  the  revenue,  and  the 
question  is  whether,  in  this  case,  the  respondent 
has  not  committed  an  offence  within  the  meaning 
of  secte.  105  and  107.  Sect.  105  generally  pro- 
vides for  the  cases  in  which  and  the  manner  in 
which  permite,  certificates,  and  so  on,  are  to  be 
obtained,  and  provides  in  sub-sect.  7  that,  except 
as  in  the  section  provided,  "  no  spirite  exceeding 
the  quantity  of  one  gallon  of  the  same  denomina- 
tion at  a  time  for  the  same  person  may  be  sent 
out,  delivered,  or  removed  from  any  one  place  to 
any  ol^er  place  unless  accompanied  by  a  permit." 
Then  follows  a  provision  for  the  breach  of  that 
section.  Then  comes  sect.  107,  under  which  the 
information  in  this  case  is  directly  laid,  and  the 
first  clause  of  that  section  provides,  "if  any 
person  sends  out,  delivers,  removes,  or  receives 
any  spirite  required  to  be  accompanied  by  a 
permit,"  they  shall  be  liable  in  addition  to  any 
other  penalty  to  incur  a  fine  of  5002.  In  this  case 
the  information  charged  the  defendant  with  re^ 
moving  spirite  which  i^uire  to  be  accompanied 
by  a  permit,  there  being  in  fact  no  permit.    I 
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nnderstand  that  a  certificate  would  have  been 
enough,  as  I  gather  from  the  argument  of  the 
learned  counsel.  In  the  present  case  the  facts 
are  that  the  respondent,  who  occupies  a  beer- 
house, but  has  no  licence  to  deal  in  spirits,  was 
requeeted  bj  a  man  called  Busson — ^this  is  what 
it  comes  to-— to  order  two  gallons  of  rum,  and  to  get 
it  from  the  respondent's  brother,  who  is  a  licensed 
dealer  in  spirits  carrying  on  his  business  at 
Kingston-on-Thames.  Having  got  that  order 
from  his  brother,  the  dealer  at  Kingston-on- 
Thames  forwarded  the  two  gallons  of  rum  without 
either  a  permit  or  a  certUicate  to  his  brother 
by  a  carrier,  and  from  the  carrier  the  spirits 
were  received  by  the  respondent  into  his  house, 
and  having  so  received  them  he  then  directed  his 
potman  to  carry  them  on,  "  taking  no  notice  of 
anybody''  to  the  man  Busson  from  whom  the 
order  had  come.  It  seems  to  be  quite  plain  that 
the  brother,  the  dealer  at  Kingston-on-Thames, 
committed  an  offence  in  sending  out  the  spirits 
without  a  certificate  or  a  permit.  It  seems  equally 
clear  that  the  Tespondeat  committed  an  offence 
in  receiving  it  without  a  certificate  or  a  permit, 
and  he  is  here  charged  with  removing.  Now,  did 
he  remove  itP  On  those  facts  it  seems  to  me 
very  clear  that  he  did.  The  spirits  are  brought 
as  I  have  said  by  the  carriers,  Oarter,  Paterson, 
and  Oo.,  to  his  premises,  and  they  are  there 
received  by  him.  Thereupon  he  causes  them  to 
be  removed  and  carried  m>m  his  premises  to  be 
delivered  to  the  man  for  whom  they  were  in- 
tended. I  think  the  judgment  of  the  magistrate 
must  be  set  aside  and  the  case  must  be  remitted 
to  him. 

Wills,  J. — ^I  entirely  assent,  and  for  the  same 
reasons.  Judgment  accordingly. 

Solicitor  for  the  appellant.  The   Solicitor  of 
Inland  Revenue, 


Tuesday,  Oct.  2h,  1898. 
(Before  Lord  Russell,  O.J.  and  Wills,  J.) 

Solomon  (app.)  v.  Oboppes  and  othbbs 

(resps.).  {a) 

Revenue  —  Male  servant  —  Steward  of  working 
Tnen*8  club — Customs  and  Inland  Revenue  Ait 
1869  (32  &  34  Vict  c.  14),  ss.  18,  19. 

By  sect.  18  of  the  Customs  and  Inland  Re/venue 
Act  1869  there  shall  he  paid  for  every  male 
servant  158. 

By  sub-sect  3  of  sect  19  "  the  term  '  male  servant ' 
means  and  includes  any  male  servant  employed 
either  wholly  or  partially  in  any  of  the  following 
capacities ;  that  is  to  say  .  .  house  steward 
.     .    .    or  in  any  capacity  involving  the  duties 

.  of  any  of  the  above  descriptions  of  servants,  by 
whatever  style  the  person  acting  in  such  capacity 
m>ay  be  called. 

The  respondents,  the  committee  of  a  worhmg 
men'8  dub,  h(td  power  to  discharge  the  stewara, 
who  hod  to  be  a  member  of  the  club,  and  was 
paid  by  the  committee  388.  a  week.  He  served 
at  a  bar  at  a  window,  but  did  not  leave  such  bar 
to  wait  on  the  members,  but  passed  what  wa^ 
ordered  through  the  window. 

Besides  accounting  for  moneys  he  received,  this 
was  the  only  service  rendered  by  him. 

(fi)  Beporied  by  W.  Dii  fi.  Hisbbbt,  Esq.,  BftrTistar-ftt-LAw. 


No  licence  had  been  taken  out  by  the  defendcmls  in 
respect  of  such  steward. 

Held,  that  such  steward  was  a  **7nale  servant" 
within  the  Act,  and  that  the  respondents  should 
have  taken  out  a  licence  in  respect  of  him. 

Oase  stated. 

At  a  petty  sessions  holden  at  Bacup  an  informa- 
tion was  preferred  by  the  appellant  against  the 
respondents  that  they  on  the  20th  0ct»  1897  did 
employ  a  male  servant,  Jeremiah  Olark,  for  the 
employing  of  whom  a  licence  was  and  is  recpiiied 
by  the  statute  in  that  behalf,  without  havmg  a 
proper  licence  under  that  statute. 

The  following  were  the  facts  of  the  caw  .* — 

The  respondents  formed  part  of  a  commitee 
elected  annually  by  the  members  of  a  club  known 
as  the  Stacksteads  Workmen's  Olub,  which  was 
duly  registered  under  the  Friendly  Societies  Acta 
1875-1889.  This  committee  managed  and  con- 
ducted the  affairs  of  the  club,  and  ImA  f uU  power 
to  discharge  Jeremiah  Olark,  who  seven  yean 
previously  nad  been  appointed  steward  of  the 
club  hj  the  committee  then  in  office.  Succeeding 
committees  had  continued-  Jeremiah  Olark  as 
steward,  and  he  was  dischar^ng  the  duties  of 
that  office  at  the  time  of  the  idleged  offence. 

The  steward  must  by  the  custom  of  the  dab 
(though  not  by  its  printed  rules)  be  a  member  of 
the  dub,  and  the  amount  paid  to  him  by  the 
direction  of  the  committee  was  38*.  per  week. 
For  this  sum  the  steward  was  to  attend  at  the 
club  premises  from  8  a.m.  to  12  noon,  from  1  p.in. 
to  4.45  p.m.,  and  from  5.15  p.m.  to  11  p.m.  He 
did  not  sleep  nor  have  his  meals  on  the  premiseB, 
but  remained  principally  during  the  hours  named 
in  a  small  bfur  having  a  winobw  opening  into  a 
larger  room  used  by  the  members,  there  bdng  a 
counter  on  either  side  of  the*  window.  Tb» 
steward  did  not  leave  the  bar  to  wait  on  any 
membw,  or  carry  beyond  the  bar  window  any 
drink  which  might  be  ordered.  The  practice 
was  for  members  to  come  to  this  window 
and  give  their  orders  to  the  steward,  who 
passed  the  glasses  (or  whatever  was  oridered) 
through  the  window,  when  the  members  took 
their  refreshments  to  another  part  of  the  large 
room  or  consumed  them  on  the  counter  by  the 
window. 

This  seryices  (induding  the  accounting  for  the 
moneys  received)  comprised  all  the  services 
rendered  by  the  steward  personally.  But  it  was 
also  required  of  him  that  he  should  for  the  380. 
per  week  provide  for  the  cleaning  of  the  dub 
premises,  not  necessarily  that  he  diould  do  this 
work  himself,  but  that  ne  should  be  answerable 
for  its  being  done.  As  a  fact,  the  steward's  wife 
attended  to  the  cleaning  of  the  premises  entirdy 
herself,  the  steward  not  assisting  in  any  form. 
Such  was  the  state  of  affairs  on  the  20th  Oct.  last 
when  the  Inland  Revenue  officer  called,  and  found 
the  steward  engaged  with  his  usual  duties  in  the 
bar,  and  at  which  time  no  licence  had  be^i  taken 
out  by  the  respondents  authorising  them  to 
employ  a  male  servant. 

Botii  parties  were  represented  by  counsel,  And 
on  behalf  of  the  respondents  it  was  contended 
(a)  That  the  ciub  was  a  business  partnership  and 
the  man  Olark  was  simply  a  working  pcu-toer 
rendering  services  on  beoalf  of  the  partnership 
over  and  above  those  of  the  other  partners,  for 
which  extra  services    he  was  paid   out  of  the 
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parfcnerBhip  funds,  but  participating  himself  as  a 
partner  in  the  profits  of  the  concern.  That  on 
bis  ceasing  to  be  a  member  of  the  club  he  would 
cease  to  oe  a  partner  and  his  service  would  at 
once  termiuate.  To  decide,  therefore,  that  he 
was  a  male  servant  within  the  section  referred  to 
would  be  treating  him  as  booh  master  and  servant 
at  the  same  time,  (h)  That  the  section  was 
mainly  intended  to  refer  to  servants  of  a  domestic 
character,  as  distinsraished  from  those  of  a  busi- 
ness character.  The  domestic  work  pertaining 
to  the  club  premises  was  performed  by  Clark's 
wife,  but  he  himself  was  occupied  With  duties  of 
a  different  nature.  He  was  neither  butler  nor 
waiter,  but  the  designation  most  appropriate  to 
Clark's  position  would  be  that  of  "  barman."  (c) 
That  as  Clark's  time  was  not  wholly  at  the  dis- 
posal of  his  master,  he  was  engaged  to  serve  his 
employers  for  a  portion  only  of  each  day,  and  not 
residing  on  the  premises  of  his  employers,  he  came 
within  the  description  of  excepted  male  servants 
in  sect,  5  of  39  &  40  Yict.  c.  16. 

The  facts  not  bein^  in  dispute,  the  appellant 
replied  on  all  the  points  of  law  as  follows:  (a) 
That  the  working-men's  club  was  not  in  any  sense 
a  partnership.  There  was  no  deed  of  partnership 
or  agreement  of  that  nature  on  joining  the  club, 
nor  dissolution  on  a  member  leaving,  nor  any  of 
the  usual  characteristics  attending  a  partnership. 
(b)  That  the  club  premises  coula  not  be  con- 
sidered purely  business,  but  were  of  a  private 
character  for  the  refreshment  and  entertainment 
of  the  members.  They  had  all  the  privacy  of  a 
home,  and  the  man  Clark  was  within  the  section, 
he  being  employed  in  the  capacity  of  house 
steward  and  waiter  in  the  service  of  the  respon- 
dents, that  he  discharged  the  duties  of  tnose 
servants  in  so  far  as  they  required  discharging  in 
that  particular  club,  (c)  That  practically  Clark's 
whole  time  was  at  the  disposal  of  his  masters. 
The  section  of  exemption  in  39  &  40  Yict.  c.  16 
must  be  construed  reasonably,  and  Clark's  whole 
available  working  time  was  given  to  his  employers, 
seeing  he  was  in  the  club  premises  eleven  hours 
and  a  half  every  day,  and  could  not  nor  did  in 
fact  follow  any  other  occupation.  Further,  it 
was  contended  on  the  appellant's  behalf  tiiat 
sleeping  and  residing  on  tne  premises  were  not 
now  necessary  to  make  a  master  liable  to  pay 
duty  for  a  male  servant,  and  cases  were  quoted 
bearing  upon  the  case  generally. 

Before  giving  their  &cision  the  justices  retired 
and  fully  considered  the  facts  as  stated,  together 
with  the  arguments  addressed  to  them  by  counsel 
engaged  in  the  case.  The  result  of  their  delibera- 
tions was  that  as  a  bench  they  were  not  satisfied 
that  the  man  Clark  was  a  male  servant  in  respect 
of  whom  duty  should  be  paid.  The  fact  that  the 
club  premises  were  simply  used  as  a  resort  for 
enterteinment  and  refreshment,  that  no  one  slept 
on  the  premises,  and  that  the  members  were  all 
working  men  of  the  artisan  class,  caused  a 
majority  of  the  bench  to  be  clearlj^  of  opinion 
that  the  premises  did  not  fairly  constitute  a  nouse 
or  establishment  where  male  servants  fulfilling 
the  duties  mentioned  in  sect.  19  of  32  <&  33  YicC 
c.  14  were  en^ged.  They  were  all  of  the  opinion 
that,  at  the  time  of  the  passing  of  that  Act,  such 
persons  as  stewards  in  working  men's  clubs  were 
unknown,  and  that  the  persons  chiefly  contem- ' 
plated  were  thosH  of  an  inferior  social  position, 
who  entered  service  as  male  servants  in  private  i 


families  where  such  a  luxury  could  be  afforded. 
In  the  present  case  the  steward  Clark  was  noir 
inferior  to  his  masters  in  social  position,  and  his 
interest  in  the  success  or  prosperity  of  the  club 
was  equal  to  any  of  the  others.  The  conviction 
of  the  respondents  would  have  been  on  their  part 
an  extension  of  the  Act  of  Parliament,  and 
brought  in  a  class  never  thought  of,  and  conse- 
quently not  intended  to  be  brought  in  at  the  time 
tnis  Act  was  passed.  To  this  extent  they  would 
have  been  assuming  the  functions  of  the  Legisla- 
ture, whose  duty  we  conceived  it  to  be  to  pass 
sucb  an  extended  Act  if  in  their  opinion  desir- 
able. Not  being  fully  satisfied,  therefore,  as  a 
Bench  that  Clark  was  a  male  servant  within  the* 
meaning  of  the  Act,  they  conceived  it  their  duty 
to  Kire  the  respondents  the  benefit  of  any  doubt 
entertained  by  them,  and  so  dismissed  the  infor- 
mation. 

The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  therefore 
are:  (1)  Whether  Clark  was  a  male  servant 
within  the  meaning  of  sub-sect.  3  of  sect.  19  of 
32  &  33  Yict.  c.  14 ;  (2)  Whether,  in  the  event  of 
his  being  such,  he  came  within  any  of  the  exemp- 
tions mentioned  in  sub-sects.  4  and  5  of  sect.  19  of 
32  &  33  Yict.  c.  14  or  sect.  5  of  39  &  40  Yict. 
c.  16. 

DanckwerU  for  the  appellant.  —  The  statute 
under  which  the  licences  must  be  taken  out  is 
the  Customs  and  Inland  Revenue  Act  1869 
(32  &  33  Yict.  c.  14),  sects.  18  and  19.  The  excep- 
tions  are  important  and  appear  in  sub-sect.  5. 
But  even  in  some  of  these  cases  conditions  have 
to  be  fulfilled,  which  is  shown  by  sect.  28.  There 
is  another  statute  of  which  sect.  5  is  important, 
namely,  the  Customs  and  Inland  Bevenue  Act 
1876  (39  &  40  Yict.  c.  16),  and  a^un  in  sect.  4  of 
the  Bevenue  Act  1863  (26  &  27  Vict.  c.  15)  there 
is  another  exception. 

Bosanquef,  Q.C.  for  the  respondents. — This  man 
is  not  a  servant.  We  must  look  and  see  what  this 
steward  is  engaged  to  do.  He  is  engaged  to  take 
orders  for  refreshments,  and  see  to  keeping  the 
club  premises  clean,  which  is  done  by  someone  else. 
What  is  necessary  in  order  that  a  person  should  be 
a  male  servant  P  He  referred  to  the  definitions  in 
the  statutes.  A  servant  is  a  man  who  is  bound  to 
obey  the  orders  of  his  master.  It  is  not  sug- 
gested that  in  the  present  case  the  steward  is 
bound  to  obey  anyone's  orders.  [Busbbll,  C.J. 
— ^But  the  committee  could  discharge  him.] 
There  is  no  one  who  can  tell  him  how  to  do  his 
work.  He  is  nobody's  servant.  The  definition  of 
a  servant  appeal's  in  the  case  of  Yewens  v.  Noahea 
(44  L.  T.  Bep.  128 ;  6  Q.  B.  Div.  530),  where,  at 
p.  532,  Bramwell,  L.J.  says:  ''a  servant  is  a 
person  subject  to  the  command  of  his  master 
as  to  the  manner  in  which  he  shall  do  his 
work."  This  is  practically  a  sumptuary  law. 
[Russell,  C.J. — ^How  does  he  differ  from  a 
head  waiter  P]  He  is  not  in  that  position  at 
all.  A  head  waiter  would  be  under  the  secretary 
and  steward,  but  this  man  can  be  ordered  by 
no  member  of  the  club,  and  only  has  the  com- 
mittee over  him.  He  is  not  a  servant  who  has  to 
obey  orders. 

Lord  BirssBLL,  C.J. — In  my  judgment  this  is  a 
very  clear  case,  and  I  think  the  magistrates  were 
wrong  in  the  conclusion  at  which  they  arrived.  The 
questions  turn  upon   the    consti*uction  of  sub- 
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sect.  3  of  sect.  19  of  32  &  33  Yict.  c.  14.  and  upon 
sect.  5  of  the  amending  statate  39  Yict.  c.  16. 
*^e  qaestions    are  two;   first,  does   the   male 
mnpUn/ee  whose  position  is  here  in  question  come 
witlbin  sab-sect.  3  of  the  earlier  statute,  and,  if  he 
does,  does  he  come  within  the  exemption  of  the 
later  statute  P    The  point  is  really  a  single  one, 
does  he  come  within  the  earlier  statute,  because 
Mr.  Bosanquet  does  not  argae  that  if  he  is  within 
the  earlier  statute,  there  is  any  pretence  for  say- 
ing that  he  comes  within  the  exemption,  there- 
fore I  will  proceed  to  consider  only  the  proper 
application  of  the  section  in  the  earlier  Act  to  the 
facts  of  this  case.     Now  what  are   the  facts. 
[His  Lordship  stated  the  facts  as  set  forth  in  the 
case,  and  continued :]     What,  then,  is  the  proper 
conclusion  to  be  drawn  from  that  state  of  the 
facts.    That  the  committee  elected  by  the  club 
were  put  in  the  control  and  management  of  the 
dub — ^in  other  words,  had  the  employment  and 
bad  the  dismissal  of  the  necessary  servants  for 
the  carrying  on  of  the  club — and  implied  in  that, 
as  it  seems  to  me  necessarily,  is  the  right  on  the 
part    of    the    committee  to  lay  down  for   the 
em/ployees  of  the  club  regulations,  and  from  time 
to  time,  if  they  choose  to  vary  those  regula- 
tions   as   to  the  mode   in  which  persons  em- 
ployed,   including    this   steward,    should    carry 
on  and  discharge  the    duties  of  his  position. 
That  being  the  right  of  the   committee,  there 
was  a  corresponding  obligation,  as   I  conceive, 
necessarily  to  be  implied,  that  so  long  as  those 
orders    were    reasonable   orders,    fairly    within 
the    reasonable    scope  of   his  employment   the 
steward  (so  called)  was  bound  to  obey  them,  and 
if  he  failed  to  obey  them,  that  the  committee 
could  send  him  alx>ut  his  business  and  justify 
their   conduct.      This    was  his  position.      Now 
what  are  the  words  of  the  statute  P    The  words 
of  the  3rd  sub-section  are  these  (the  enactdug 
taxing  section,  namely,  sect.  18,  simply  providing 
that  for  every  male  servant  there  shall  be  a  tax 
of  15«.):  "The  term  'male  servant'  means  and 
includes  any  male  servant  employed  either  wholly 
or  partially,*'  that  **  partially    is  qualified  by  the 
later  Act,  and  no  question  turns  on  it  here,  "  in 
any  of  the  following  capacities ;  that  is  to  say 
maitre    d'hoiel,  house    steward,    master    of    the 
horse,  groom  of  the  chambers,  valet  de  ehanibre, 
butler,  under  butler,  clerk  of  the  kitchen,  con- 
fectioner,   cook,    house   porter,  footman,    page, 
waiter,"  I  need  not  exhaust  the  whole  category, 
and  then  finally  lest  there  should  have  been  any 
omission,  *'or  in  any  capacity  involving  the  duties 
of  the  above  descriptions  of  servants,  hj  what- 
ever style  the  person  acting  in  such  capacity  may 
be  called,"    Nothing  could  be  more  comprehen- 
sive.   The  argument  of  the  learned  counsel  for 
the  respondents  is  that  he  is  not  a  servant  at  all 
— ^1  have  already  dealt  with  that — and  his  ground 
for  contending  tiiat,  is  that   he    is  not  under 
the  orders  of  anybody.     It  seems  to  me  that 
that  is  quite  a  faUacious  and  erroneous  conten- 
tion.    He   is   distinctly  under   the   reasonable 
order  of  those  who  engaged  him,  and  those  who 
employed  him,  namely,  the  committee.    I  cannot 
entertain  any  doubt  that  the  magistrates  were 
wrong,  and  that  their  decision  ought  to  be  set 
aaide. 

Wills,  J. — ^I  am  entirely  of  the  same  opinion. 
It  seems  to  follow  from  the  power  given  to  the 
committee  to  manage  and  conduct  the  affairs  of 


the  club  that  there  must  be  a  power  to  regulate 
the  particular  manner  in  which  the  duties  for 
which  this  man  was  engaged  should  be  carried 
out.  They  could  not  order  him  to  take  upon 
himself  a  new  duty  which  he  had  not  contracted 
to  do ;  they  must  act  with  the  ordinary  discretion 
of  persons  employing  another  person  to  do  work 
for  them.  Take  for  example  the  duty,  which  was 
part  of  the  service,  of  accounting  for  the  money 
which  was  received.  They  might  say  he  should 
account  every  week,  or  every  day,  or  every 
month.  Gould  it  be  possibly  said  because  there 
was  no  specific  date  for  accounting  mentioned  in 
this  description  of  his  duties,  the  committee 
would  not  DO  enidrely  within  their  powers  in 
^ving  such  an  order  and  in  varying  it  from  time 
to  time.  It  seems  to  me  to  follow  necessarily 
from  what  he  was  employed  to  do,  and  within  the 
limits  of  the  various  duties  which  he  had  under- 
taken to  do,  that  the  committee  must  have  the 
ordinary  control  which  any  managing  bod^  in  a 
case  of  this  kind  must  have  over  a  person  in  the 
performance  of  his  duties  on  their  behalf. 

Judgment  ciceordiKgly. 

Solicitor  for  the  appellant,  Ihe  Solicitor  of 
Inland  Revenue. 

Solicitors  for  the  respondents,  Bobbins,  BUling, 
and  Co. 


Tuesday,  Oct.  25, 1898. 

(Before  Phillimobe,  J.  without  a  Jury.) 

Thomas  v.  Thb  Gobpobatiok  of  Dbvoit- 

POBT.  (a) 

Local  government — Municipal  corporation — Urban 
santtary  authority— Elective  auditor— Duties 
—Bemuneration'^-Fublic  Health  Act  1875  (38 
A  39  Vict.  c.  55),  ss.  245  and  246— Jfiutic^ 
Corporations  Act  1882  (45  <ifc  46  Viet.  c.  50), 
ss.  1^,  25,  26,  27, 141,  and  142. 

An  elective  auditor  of  a  municipal  corporation  is 
not  entitled,  independently  cf  express  agreement, 
to  remuneration  for  auaiting  the  accounts  of 
the  receipts  and  eoBpenditure  of  the  corporoHtm 
in  its  municipal  capacity.  He  is  entitled  to 
remuneration  for  auaiting  such  accounts  in  its 
capacity  as  uroan  sanitary  authority. 

His  duties  are  limited  to  verifying  the  receipts  and 
expenditure  as  set  out  in  tne  borough  treasv/rer's 
accounts.  He  has  no  power  to  inauire  into  the 
propriety  of  any  items,  provided  those  items 
truly  represent  what  the  treasurer  actually 
received  or  disbursed  under  and  by  the  auihoriiy 
of  the  Council. 

This  was  an  action  heard  before  a  judge  without 
a  jurpr,  in  which  the  plaintiff,  who  was  one  of  the 
elective  auditors  of  the  corporation  of  Devon- 
port,  sought  to  recover  from  the  corporation 
certain  moneys  amounting  altogether  to  405L  38. 
for  auditing  the  accounto  of  the  corporation 
during  several  years. 

The  plaintiff  had  audited  two  sets  of  accounts, 
those  of  the  corporation,  qua  municipal  ooipora- 
tion,  and  those  ox  the  corporation  in  its  character 
as  urban  sanitary  authority  of  the  borough. 

It  was  admitted  that  there  was  no  express 
agreement  between  the  plaintiff  and  the  corpora- 
tion, but  the  plaintm  churned  that  he  was 
entitled   to  remuneration  under  the  Municipal 
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Corx>^rations  Act  1882  for  auditing  the  first- 
mentioDed  set  of  accounts,  and  under  the  Public 
Health  Act  1875  for  auditing  the  second-men- 
tioned set  of  accounts. 

The  defendants  denied  that  he  was  entitled,  in 
the  absence  of  express  agreement  to  anj  remu- 
neration under  the  first  head,  but  they  admitted 
that  he  was  entitled  to  be  paid  for  auditing  urban 
sanitary  authority  accounts  at  the  rate  of  two 
guineas  a  day.  They  alleged,  however,  that  his 
claim  under  this  head  was  excessive.  It  was  for 
245Z.  158.  6d.  They  paid  into  court  the  sum  of 
34Z.,  which  was  calculated  at  the  rate  of  two 
guineas  remuneration  per  day,  allowing  four  days 
for  each  half-yearly  audit. 

On  the  evidence  it  appeared  that  there  had 
been  considerable  friction  between  the  plaintiff 
and  the  corporation,  and  that  the  plaintiff  had  not 
been  content  to  audit  the  accounts  put  before  him 
by  the  borough  treasurer,  but  had  insisted  on 
verifying  these  accounts  by  having  produced  not 
merely  the  orders  to  pay  the  sums  in  them  and 
vouchers  for  payment,  but  also  the  estimates  for 
the  work,  &c.  Li  consequence  of  this,  the  audit 
had,  as  a  matter  of  fact,  occupied  each  half-year 
far  more  than  the  four  days  which  the  defendants 
contended  were  sufficient,  and  for  which  they 
tendered  payment. 

Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50) : 

Seot.  12. — (1)  A  person  shall  be  disqualified  for  being 
elected  and  for  being  a  oonncillor  if  and  while  he  (a)  is 
an  eleotiye  anditor  or  a  revising  aaaesaor,  or  holds  any 
offioe  or  place  of  profit  other  than  that  of  mayor  or  sheziff 
in  the  gift  or  disposal  of  the  ooDndl. 

Seet.  25. — (1)  There  shall  be  three  borongh  auditors, 
two  eleoted  by  the  bnrgesses  called  elective  anditora,  and 
one  appointed  by  the  mayor  called  mayor's  anditor.  (2) 
An  eieotiTe  anditor  mnst  be  qualified  to  be  a  oonnoillor, 
but  may  not  be  a  member  of  the  council,  or  the  town 
derk  or  the  treasnrer. 

Sect.  26. — The  treasurer  shall  make  np  his  accounts 
half-yearly  to  such  dates  as  the  council,  with  the  approval 
of  the  Local  Government  Board,  from  time  to  time 
appoint ;  and,  subject  to  any  such  appointment,  to  the 
dates  in  use  at  the  commencement  of  this  Act. 

Sect.  27. — (1)  The  treasnrer  shall,  within  one  month 
from  the  date  to  which  he  is  required  to  make  up  his 
accounts  in  each  half  year,  submit  them,  with  the  neces- 
sary vouchers  and  papers,  to  the  borough  auditors,  and 
they  shall  audit  them. 

Seot.  141. — (1)  An  order  of  the  conndlfor  payment  of 
money  out  of  tiie  borough  fund  shall  be  signed  by  three 
members  of  the  coundl,  and  countersicnied  by  the  town 
derk.  (2)  Any  such  order  may  be  removed  into  the 
Queen's  Bench  Division  of  the  High  Court  by  writ  of 
certiorari,  and  may  be  wholly  or  partly  disiJlowed  or 
confirmed  on  motion  and  hearing  with  or  without  costs, 
according  to  the  judgment  and  discretion  of  the  court. 

Seot.  142. — (1)  All  payments  to  and  out  of  the 
borongh  fund  shall  be  made  to  and  by  the  treasnrer. 

PubHc  Health  Act  1875  (38  &  39  Vict.  c.  55) : 

Sect.  245.  Accounts  of  the  receipts  and  expenditure 
under  this  Act  of  every  local  authority  shall  be  made  up 
in  such  form  and  to  such  day  in  every  year  as  the  Lodd 
Government  Board  may  appoint. 

Sect.  246.  Where  an  urban  authority  are  the  council 
of  a  borough,  the  accounts  of  the  receipts  and  expendi- 
ture under  this  Act  of  such  authority  shall  be  audited 
and  examined  by  the  auditors  of  the  borongh,  and  shall 
be  published  in  like  manner  and  at  the  same  time  as  the 
municipal  accounts,  and  the  anditom  shall  proceed  in 
the  audit  after  like  notice  and  in  like  manner,  shall  have 
like  powers  and  autiiorities,  and  perform  like  duties  as 


in  the  case  of  auditing  the  municipal  accounts.  Each 
of  such  auditors  shall,  in  respect  of  each  audit,  be  paid 
such  reasonable  remuneration,  not  being  less  than  two 
guineas  for  every  day  in  wldoh  they  are  employed  in 
such  audit,  as  such  authority  from  time  to  time 
appoint. 

£f.  Macaakie  {Mayer  with  him)  for  the  plaintifL 
— As  to  the  first  point  whether  the  plaintiff  is 
entitled  to  claim  remuneration  for  auditing  the 
corporation  accounts,  1  must  admit  at  once  that  the 
Municipal  Coiporations  Act  contains  no  express 
provisions  to  that  effect.  At  the  same  time  in 
sect.  12  it  seems  to  contemplate  his  being  paid, 
since  it  there  places  him  along  with  persons  hold- 
ing places  of  profit  under  the  council.  And  it  is 
clear  that  under  the  Public  Health  Act  1875  he  is 
expressly  entitled  to  payment  for  discharging 
precisely  the  same  duties  to  the  defendants  in 
their  capacity  as  urban  sanitary  authority.  Surely 
if  he  is  not  entitled  to  be  paia  for  auditing  the 
municipal  accounts,  this  is  a  strange  anomaly. 
As  to  the  second  point,  the  audit  to  be  in  any  way 
effective  must  consist  not  merely  of  a  comparison 
of  the  treasurer's  account  with  the  orders  and 
vouchers.  To  make  the  audit  of  any  value  the 
auditor  must  see  that  the  payments  were  not 
merely  made,  but  were  properly  made.  Mere 
receipts  for  expenditure  will  not  do  this.  He 
must  go  into  the  estimates  for  the  work.  This 
the  auditor  attempted  to  do  here,  and  partly  on 
this  account  and  partly  owing  to  the  obstruction 
of  the  defendants,  he  spent  much  more  time  over 
the  audit  of  the  urban  sanitary  authority  accounts 
— ^where  liability  is  admitted — ^than  the  defendants 
allow.  Instead  of  four  days  each  half  year  the 
days  actually  required  amount  to  an  average  of 
over  twenty. 

Duke  for  the  defendants. — I  do  not  think  I  need 
say  anything  on  the  first  claim.  [Phillimobb.  J. 
— -No ;  I  am  with  you  on  that.]    Als  to  the  second 

Soint,  the  auditor  seems  to  have  mistaken  his 
uties.  He  seems  rather  to  have  thought  that 
sect.  247  of  the  Public  Health  Act,  which  refers 
to  the  auditing  of  rural  sanitary  authorities' 
accounts  by  the  public  auditor,  and  which  gives 
the  public  auditor  very  large  powers,  applied  to 
his  office.  His  office  is  a  verv  limited  one.  All 
the  elective  auditor  has  to  do  is  to  audit  the 
treasurer's  account.  The  treasurer  has  no  autho- 
riiy  whatever  over  the  payments  he  makes.  He 
is  bound  to  ^ay  when  the  council  order  him  to  do 
so  without  mquiring  whether  the  payment  is  a 
proper  payment  or  not.  The  responsibility  for 
such  payments  rests  on  the  council,  not  on  him. 
And  all  the  auditor  has  to  do  is  to  see  that  he 
keeps  his  accounts  accurately.  The  time  the 
defendants  have  allowed  for  tms  is  ample. 

Mayer  in  reply. 

Phillimobb,  J. — Several  points  have  been 
raised  in  this  case,  some  of  them  of  considerable 
importance.  The  first  point  which  was  raised 
was  whether  an  elective  auditor  under  the  Muni- 
cipal Corporations  Act  1882  is  entitled  by  virtue 
of  his  office  independentlv  of  any  special  contract, 
to  claim  payment  for  nis  work.  It  has  been 
pointed  out  that  unless  he  is  entitled  by  virtue  of 
his  office  it  would  be  difficult  to  substantiate  a 
special  contract,  and  I  am  not  sure  that  Mr. 
Duke  has  not  sufficiently  answered  that  by  his 
reference  to  the  power  of  dealing  with  portions  of 
the  surplus  borough  fund.    However  that  may  be 
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I  am  clearly  of  opinion  that  without  a  special 
oontract  an  electire  auditor  as  auch  has  no  claim 
to  remuneration  for  his  work.  He  aervea  for  the 
honour  and  glory  and  good  of  hia  town,  and  I 
hope  he  geta  aome  reward  in  the  eateem  and 
thanka  of  hia  fellow  hurgeaaea  when  he  cornea  to 
undertake  the  office ;  otherwiae  he  gets  no  return 
for  hia  work.  Therefore  upon  that  part  of  the 
caae  I  decide  againat  the  j^ntiS.  That  leavea 
the  claim  of  the  plaintiff  for  auditing  the  aocounta 
of  the  muni^al  corporation  aa  an  urban  aanitary 
authority.  IMiere  ia  no  doubt  in  reapect  of  that 
the  plaintiff  ia  entitled  to  a  fee  of  not  leea  than 
two  guineaa  for  every  day  during  which  he  waa 
properly  doing  auch  work.  With  regard  to  that 
claim  the  queation  ia  one  of  quantum.  [Hia 
Lordship  dealt  with  the  evidence  and  decided  that 
the  money  paid  into  court  waa  aufficient  to  pay 
the  plaintiff  for  the  time  prop*'rlv  neceaaary  for 
doing  the  work.]  Now  no  douot  thia  claim  raiaea 
a  very  importajit  point  aa  to  the  nature  and 
extent  of  the  dutiea  of  an  auditor  under  the 
Public  Health  Act.  I  am  of  opinion  that  aect. 
247  of  that  Act  haa  nothing  to  do  with  the  audit, 
and  that  the  general  worda  of  aub-aect.  5  of  that 
aection  are  a  bit  of  bad  drafting — an  obvioua  bit 
of  bad  drafting — and  that  the  whole  matter  ia 
eovemed  by  aecta.  245  and  246  which  aend  ua 
back,  except  in  the  matter  of  remuneration,  to  the 
Municipal  Corporationa  Act.  No  doubt  aa  counael 
haa  aaid,  the  aocounta  are  accounta  of  receipta 
and  expenditure  under  thia  Act  of  the  urban 
aanitary  authority,  but  the  urban  aanitary  autho- 
rity acta  by  its  treasurer,  and  in  aubatance  they 
are  the  accounta  of  the  receipta  and  expenditure 
of  the  treasurer.  It  ia  to  my  mind  clear  that  if 
the  treaaurer  having  nothing  on  the  face  of  a  bill 
against  th(«  aanitary  authority  brought  to  him  to 
t^u;h  him  otherwiae,  honoured  a  draft  of  three 
memberaof  the  town  council  it  would  be  impoaaible 
to  go  behind  that  and  aurcharge  him,  becauae  the 
three  membera  of  the  town  council  had  in  fact 
been  careleaa  in  certifying  the  amount  of  the 
bilL  I  agree  that  it  leavea  theae  accounta  in  not 
a  very  satisfactory  state.  The  audit  of  the  ac- 
counts ia  a  strictly  limited  one,  and  is  not  an 
audit — and  membera  of  municipal  corporationa 
ahould  underatand  that — of  the  doinga  of  their 
variouB  committeea,  but  simply  an  audit  of  the 
accounta  of  the  borough  treaaurei*  aa  accounting 
officer.  I  agree  that  the  borough  treaaurer  cannot 
shut  his  eyes,  and  that  if  on  the  face  of  the  bill 
it  were  obvious,  and  patently  obvioua,  that  it  waa 
not  a  bill  which  coald  by  any  construction  or 
poaaibility  be  paaaed  by  the  corporation,  aa  for 
example,  if  it  waa  a  bill  for  a  large  aum  of  money 
to  be  paid  to  an  unpaid  member,  or  to  pav  the 
expenses  of  a  neighbouring  town  instead  of  that 
town  —  there  might  be  caaea  like  that  —  the 
borough  treaaurer  could  not  shelter  himself  under 
those  three  aignaturea.  To  that  extent  the 
auditor  waa  right  to  open  the  bill  and  go  through 
it;  but  the  evidence  for  the  defence  ahowa  tmit 
that  can  be  done  in  the  time  for  which  ^avment 
haa  been  tendered.  On  the  whole  I  think  that 
the  sum  paid  into  court  ia  sufficient,  and  judg- 
ment must  be  for  the  defendants. 

Judgment  for  defendcmU. 

Solicitors:  for  the  plaintiff,  W.  Lenn  WaUer; 
for  the  defendants,  (fwnliffe  and  Davenport^  for 
/.  J.  E.  Venning^  Town  Olerk,  Davenport. 


Wedne$day,  Oct.  26. 189a 

(Before  Lord  BussBiJi,  O.J.  and  Wills^  J.) 

Pabksb  (app.)  V.  AiJ>BB  (reap.),  (a) 

Food  and  drugs — Contract  for  mppiy  of  mUk — 
Adulteration  in  course  of  traneti — Liability  of 
wholesale  consignor. 

By  sect  6  of  the  Sale  of  Food  €md  Drugs  Aei 
1875,  "  No  person  shaU  sell  to  the  yrejudiee  of 
the  purcha.ser  any  arHde  of  food  er  any  drug 
which  is  not  of  the  nature,  submianee,  and 
quality  of  the  article  demanded  ^f  such  fMtr- 
chaser,^* 

Sect.  3  of  the  Amending  Act  of  19J^  j^rovides  that 
any  inspector  may  procure  cU  the  place  of 
delivery  any  sample  of  any  mitk  in  course  of 
delivery  to  the  purchaser  or  consignee  in  pur^ 
suance  of  any  contract  for  the  sale  to  such 
purchaser  or  consignee. 

The  respondent  was  a  dairy  farmer,  and  was 
under  a  contract  with  the  M,  and  S,  M,  S.  A.  to 
deliver  to  them  at  P.  S.  pure  unskimmed  milk. 

The  appellant  an  inepector  took  a  sample  from  a 
chum  st'tnding  at  P.  8.,  and  on  analysis  it  was 
found  to  he  adulterated. 

Tne  contract  between  the  respondent  and  the  €uso- 
ciation  stated  that  the  respondent  would  sell 
**pure  unskimmsd  new  milk  in  and  at  specified 
quantities  and  prices  to  be  delivered^  carriage 
paid,  in  chums  morning  and  evening  from  the 
26th  March  1897  to  the  2Sth  March  1898,  to 
Paddington  or  any  other  railway  station  served 
by  the  Ureal  Western  Railway  near  London,  in 
such  condition  so  as  to  keep  gOod  and  sweet  a 
reasonable  time  after  delivery^**  in  accordance 
with  certain  specified  rules  and  regulations. 

The  unvarying  course  of  bueiness  between  the 
parties  under  the  contract  was  that  the  respon- 
dent delivered  the  milk  fastened  up  in  chums  to 
the  O.  W.  PL.  at  C,  and  that  the  (usociation  took 
away  the  milk  from  P.  8. 

When  the  milk  was  delivered  to  the  railway  com- 
pany at  C.  it  was  pure  and  in  accordance  with 
the  contract,  and  the  adulteration,  vis.,  added 
water,  was  so  added  dvHng  transit,  without  any 
knowledge  or  default  of  the  respondent  or  his 
servant. 

The  magistrate  held  on  these  facts  that  the  respon- 
dent was  not  liable  under  the  sections. 

Held,  allowing  the  appeal,  that  the  magistrate 
ought  to  have  convictisd. 

This  waa  a  caae  stated  by  one  of  the  magistrates 
of  the  Marylebone  police-court,  upon  the  applica- 
tion of  the  complainant  in  the  maS^ter  of  the  dis- 
miaaal,  on  the  24th  Feb.  1898,  of  a  summons  under 
sect  20  of  the  Sale  of  Food  and  Druga  Act  1875, 
for  an  offence  alleged  to  have  been  committed  by 
the  reapondent  against  the  proviaiona  of  aeot  o 
of  the  Sale  of  Food  and  Druga  Aot  1875,  aa 
amended  by  aect.  3  of  the  Sale  of  Food  and  Drugs 
Act  1879. 

On  the  24th  Feb.  1898  the  respondent  appeared 
to  answer  a  complaint  made  by  the  appelmit,  that 
he,  on  the  1st  Jan.,  at  the  Great  Western  Bailway 
Station,  Paddington,  in  the  pariah  of  Paddington, 
in  the  county  of  Middleaex,  and  withia  the  district, 
being  under  contract  with  the  Metropolitan  and 
Suburban  Milk  Supply  Aaaociation  Limited  for 
the  aale  and  delivery  to  them  of  pure  unakimmed 
new  milk  at  the  Great  Weatem  Bailway  Station, 
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Paddington,  did  sell  in  pursnanoe  of  suoh  oon- 
traot,  to  the  prejudice  of  the  purchaser  within 
the  meaning  of  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  amended  bj  sect.  3  of  the  Sale 
•f  Food  and  Drugs  Amendment  Act  1879,  an 
article  of  food — ^to  wit,  milk — which  was  not  of 
the  nature,  substance,  and  quality  demanded  by 
the  purchaser  within  the  meaning  of  the  sections 
of  the  Acts,  there  being  9  per  cent  of  added  water 
contrary  to  the  statute. 

The  following  facte  were  either  proved  or 
admitted  at  the  hearing : 

The  appellant,  who  is  the  inspector  of  nuisances 
for  the  parish  of  Paddington,  in  the  county  of 
London,  duly  appointed  by  the  vestry  of  the 

farish,  took  a  sample  of  the  milk  on  the  1st  Jan. 
898  from  a  chum  standing  in  iAxe  Paddington 
Railway  Stetion,  in  the  parish  of  Paddin^x>n, 
which  etetion  forms  the  terminus  of  and  is  served 
by  the  Great  Western  Railway. 

In  teking  this  sample  the  appellant  did  not  in 
fact  purchase  the  same,  nor  did  he  make  any  such 
demand  as  is  required  or  implied  by  sect.  6  of  the 
1875  Act. 

It  would  seem  obvious  that  such  purchase  or 
demand  could  very  rarely,  if  ever,  be  made  in 
suoh  cases  as  the  present,  and  that  sect.  3  of  the 
1879  Act  has  excluded  the  necessity  for  either  of 
the  purposes  of  that  section. 

The  sample  of  milk  so  taken  having  been  duly 
submitted  to  be  analysed  was  found  upon  analysis 
to  contain  9  per  cent,  of  added  waiter,  and  the 
certificate  of  the  result  of  such  analysis  was,  upon 
being  put  in  evidence,  admitted  by  the  respondent 
to  be  correct. 

The  chum  of  milk  from  which  the  sample  was 
procured  by  the  appellant  was  consigned  by  the 
reepondent  as  a  dairy  farmer  carrying  on  business 
at  Wantage,  Bucks,  to  the  Metropolitan  and 
Suburban  Milk  Supply  Association  Limited  in 
pursuance  of  a  contract  entered  into  between  the 
respondent  and  the  association  on  the  20th  March 
1897,  wherebjjr  the  respondent  agreed  to  s^l  and 
the  association  agreed  to  purchase  pure  un- 
skimmed new  milk  in  and  at  within  specified 
quantities  and  prices,  to  be  delivered  carriage  paid 
in  chums  morning  and  evening  from  the  z6th 
March  1897  to  the  25th  March  1898  to  Paddington 
or  any  other  railway  stetion  served  by  the  Great 
Western  Railway  near  London,  iu  such  condition 
so  as  to  keep  good  and  sweet  a  reasonable  time 
hfter  delivery  in  accordance  with  the  rules  and 
regulations  specified  in  the  contract. 

The  unvarying  course  of  business  under  and 
between  the  parties  to  the  contract  was  that  the 
seller  delivered  the  daily  supplies  of  milk  in 
cbums  fastened  up  in  the  usual  way,  labelled,  and 
signed,  to  the  purchasers,  to  the  Great  Western 
Railway  Company  at  Ohaliow,  the  nearest  Great 
Western  stetion  to  Wantage,  for  transmission  to 
the  purchasers  at  Paddin^ioD,  and  that  the  pur- 
chasers themselves  took  the  chums  away  from 
Paddington. 

The  respondent  did  not,  and  practicallv  could 
not,  exercise  any  contr  »1  over  the  chums  between 
the  delivery  thereof  to  the  railway  company  at 
Challow,  and  subsequent  delivery  to  the  pur- 
chasers at  Paddington. 

The  chum  of  muk  from  which  the  sample  was 
taken  was,  pursuHut  to  the  contract  and  course  of 
business,  given  by  the  respondent  into  the  charge 
of  the  Great  Western  Railway  Company  at  the 
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Challow  railway  stetion  upon  the  Great  Western 
Railway  for  conveyance  by  the  company  to 
Paddington,  and  was  so  conveyed. 

When  the  chum  was  handed  over  to  the  rail- 
way company  at  Challow  the  milk  contained 
therein  was  pure,  and  in  all  respeote  in  accord- 
ance with  the  requiremente  of  the  contract,  and 
the  water  subsequently  found  by  the  analysis  to 
have  been  added  thereto  was  so  added  by  some 
person,  stranger  to  the  respondent,  during  the 
transit  from  Challow  to  the  Paddington  station 
without  the  Imowledge  or  authority  of  and  with- 
out any  default  or  negligence  on  the  part  of  the 
respondent  or  any  servant  of  the  respondent  or 
any  person  employed  by  him  in  his  general  busi- 
ness of  a  dealer  in  milk. 

On  behalf  of  the  appellant  it  was  contended 
that  the  place  of  the  delivery  of  the  milk  to  the 
Metropohtan  and  Suburban  Milk  Supply  Associa- 
tion Limited  was  under  the  said  contract  the 
Paddington  Railway  Stetion,  and  that  therefore 
it  had  heeD.  sold  to  the  prejudice  of  the  appellant 
as  purchaser  within  the  meaning  of  sect.  6  of  the 
Sale  of  Food  and  Dmgs  Act  1875  at  that  stetion, 
and  that  as  against  the  appellant  the  respondent 
was  not  exonerated  from  hability  by  the  mete  set 
forth  in  the  case. 

On  behalf  of  the  respondent  it  was  contended 
that  the  milk  was  delivered  for  the  purposes  of 
the  Act  to  the  association  at  Challow,  and  that 
no  water  having  been  added  thereto  at  the  time 
it  was  given  into  the  charge  of  the  railway  com- 
pany no  offence  had  b^n  committed  oy  the 
respondent. 

The  magietrate  was  of  opinion  as  follows: — 
(1.)  That  tbe  place  of  the  delivery  of  the  milk  to 
the  association,  whether  under  the  contract  or  for 
the  purpose  of  tbe  Acte  was  at  Paddington 
Stetion.  (2.)  That  as  between  the  respondent 
and  the  association  the  milk,  being  then  in  all 
respecte  in  accordance  with  the  contract,  and 
having  been  so  delivered  to  an  agreed  carrier  for 
transmission  to  the  association,  had  been,  with 
the  assent  of  the  latter,  to  be  implied  from  the 
contract  and  course  of  business,  unconditionally 
appropriated  to  the  contract  at  Challow,  where 
i£erecEore  the  property  in  it  passed  to  the  associa- 
tion, and  the  sale  (as  distinguished  from  the  deli- 
very) took  place.  On  this  ground  it  appeared  to 
him  that  as  between  the  original  parties  no  sale 
within  sect.  6  of  the  Act  of  1875  took  place  at 
Paddington.  (3.)  That  even  if  the  sale  as  between 
the  respondent  and  the  association  were  held 
to  have  teken  place  at  Paddington,  the  re- 
spondent was  in  law  liable  only  for  the 
aicte  and  defaulte  of  himself,  his  servante,  and 
employees  and  that  such  liabiUtv  was  negatived 
by  the  facte  above  steted.  (4.)  That  while  sect.  3 
of  the  Act  of  1879  enacte  that  for  the  purpose  of 
procedure  the  officer  taking  the  sample  is  to  be 
treated  as  a  purchaser  thereof  from  the  consignor 
under  sect.  13  of  that  Act,  a  study  of  the  two 
sections  disclosed  a  difference  in  their  subject- 
matter  and  modus  operandi.  Under  sect.  13  there 
must  be  a  demand  and  purchase  by  the  officer  to 
bring  the  '-ase  within  sect.  6  of  the  Act  of  1875, 
and  the  object  is  to  test  the  purity  of  the  articles 
iu  the  course  of  sale  to  tne  retell  customer -•. 
Under  sect.  3  of  the  Act  of.  1879  there  Im  not 
necessarily  and  generally  (as  above  pointed  out), 
and  could  not  be,  any  demand  or  purchase  by  the 
officer,  and  the  real  object  is  to  test  the  purity  of 

4  T 


690 


MAGISTRATES'   OASES. 


Q.B.  Div.] 


Pabkbb  (app.)  V.  Aldbb  (reep.). 


[Q.B.  Dnr. 


a  wholesale  supply  under  contract  from  prodnoer 
or  merchant  to  the  retail  dealer  at  the  time  of 
the  sale  to  the  latter.  To  aroid  the  injnstioe  of 
placing  the  consignor  in  a  worse  position  as 
regards  the  taker  of  the  sample  nnoer  sects.  3 
and  13  than  he  would  have  stood  in  to  the  con- 
signee under  sect.  6,  without  unduly  straining  the 
language  of  the  several  sections,  he  was  of  opmion 
that  upon  a  fair  interpretation  of  those  sections 
the  sale  to  the  appellant  under  sects.  3  and  13 
was  to  be  taken  as  a  sale  at  Paddington  upon 
those  terms  of  the  contract  which  related  to  the 
description  and  quality  of  the  milk,  and  that  for 
the  purposes  of  procecrare  the  adulteration  which 
was  found  existing  at  Paddington  wbs  prima  facie 
evidence  of  a  similar  condition  having  existed  at 
the  time  of  the  sale  to  the  association  at  Challow 
(assuming  that  sale  to  have  taken  place  there), 
but  that  the  respondent  had  displaced  that 
inference  and  exonerated  himself  from  liability 
by  evidence  of  the  facts  stated  above.  (5.)  That 
on  the  assumption  that  the  sale  to  the  appellant 
was  to  be  treated  as  independent  of  the  sale 
to  the  association,  or  that  both  sales  were  to 
be  held  to  have  taken  place  at  Paddington, 
the  respondent^  upon  the  grounds  in  clause  (3) 
above,  nad  not  incurred  any  liability  under  the 
Acts. 
He  accordingly  dismissed  the  summons. 

The  clause  of  the  contract  relating  to  the 
delivery  of  the  milk  was  as  follows ' 

To  be  delivered,  oaniage  paid,  momiiig  and  evening 
to  Paddingtxm  or  any  other  railway  station  served  by 
the  Great  Western  Railway  near  London  in  snoh  con- 
dition so  as  to  keep  good  and  sweet  a  reasonable  time 
after  delivery. 

B,  Cunningham  Olen  for  the  appellant. — ^The 

railway  company  in  this  case  were  the  agents  for 

the  respondent,  who  was  therefore  liable  for  the  acts 

of  their  servants.     [Lord  Bussbll,  G.J. — What 

do  you  say  as  to  mens  rea  PJ     I   have  authority 

that  it  is  not  necessary.     It  may  be  taken  into 

consideration  in  the  inmction  of  the  penalty,  but 

it  is  not  necessary  under  these   Acts.      [Lord 

EussBLL,     G.J. — We     must     infer     that     the 

adulteration  took    place   between    Challow  and 

Paddington.]     That  is  so,  while  the  milk  was  in 

the  hands  of  the  agents  of  the  seller  for  delivery ; 

that  is,  while  it  was  at  the  risk  of  the  seller.    In 

the  case  of  Brovm  v.  Foot  (66  L.  T.  Hep.  649;  56 

J.  P.  581),  it  was  decided  where  the  servant  of  a 

milk  salesman,  who  was  employed  by  his  master 

to  sell   milk,  adulterated  it  with  water,  that  a 

conviction  of  the  master  for  selling  adulterated 

milk  under  sect.  6  of  the  Sale  of  Food  and  Drugs 

Act  1875  was  rU^ht,  whether  he  did  or  did  not 

oonnive  at  the  ofrence.     Wills,  J.  in  his  judgment 

said :  "  Sect.  6,  upon  which  this  qvLee^on  arises, 

imposed  a  positive  prohibition  agamst  the  sale  of 

adulterated  articles."  And  again  he  says :  "  There 

seems  to  me  to  be  every  reason  in  public  policy  in 

giving  this  construction  to  the  Act  of  Parliament 

and,  if  mere  verbal  reasons   were  necessary  to 

supplement  it,  they  exist  in  abundance,  because 

two  of  the  preceeding  sections,  3  and  4,  impose 

penalties    .    .    .    those    sections    are   quahfied 

with  an  express  enactment  that  no  person  shall 

be  liable  to  be  convicted  under  these  sections,  if 

he  can  show  he  had  no  khowledge  of  the  state  of 

thinj^s  that  created  the  offence,  and  that  he  could 

not  by  reasonable  diligence  have  obtained  that 


knowledge.  Therefore  they  contain  a  qualifica- 
tion that  is  wanting  in  sect.  6."  If  ,  as  I  contend, 
the  deliverY  was  at  Paddington,  it  was  ddivered 
to  the  purchaser  in  an  adulterated  condition,  and 
the  offence  was  committed. 

The  respondent  did  not  appear. 

Lord  BuBBBLL,  CJ, — This  is  an  appeal  from 
the  decision  of  a  metropolitan  magistrate  declin- 
ing to  convict  the  respcmdent  of  an  ofEenoe  which 
was  an  offence  contrary  to  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  YicL  c.  63) 
and  sect  3  of  the  amending  Act  1879  (42  &  43 
Vict.  c.  30).  In  my  judgment  the  respondent 
ought  to  be  convicted,  and  the  magistrate  was 
wrong.  The  facts  were  these:  The  respondent 
had  entered  into  a  contract  with  an  associatian 
for  supplying  a  quantity  of  miUc  The  contract 
defines  it  as  "  pure  unskimmed  new  milk,  in  and 
at  within  specified  prices,  to  be  delivered  carriage 
paid,  morning  and  evening,  to  Paddington  or  any 
other  railway  station  served  by  the  Great  Western 
Bailway  near  London,  in  such  condition  as  to 
keep  good  and  sweet  a  reasonable  time  after 
delivery."  The  contract  goes  onto  say:  "Only 
milk  sent  in  accordance  wiUi  the  terms  of  the  con- 
tract and  the  quantity  actually  received  will  be 
pud  for,  the  association  not  to  be  accountable  for 
loss  in  transit.*'  The  respondent  undertook  also 
to  affix  a  warranty  label  supplied  by  the  associaiaan, 
duly  sigpied  and  filled  up  by  him  or  his  authorieedre- 
presentative,  toeachconsignmentof  milk  sentunder 
the  contract.  1  have  gone  into  the  oonsideratioiis 
because  I  mean  to  advert  to  the  opinion  of  the 
magistrate,  which  I  think  was  erroneous.  The 
risk  of  the  buyers  only  b^zan  when  the  property 
was  delivered  to  them  at  Paddington,  ana  thiB  act 
of  delivery  was  not  completed  by  the  putting  the 
milk  on  l)oard  the  train  at  Challow,  and  leaving 
the  railway  company  to  be  the  agents  of  the  asso- 
tion — ^the  purchasers.  The  magistrate  thought 
the  plaoe  of  delivery  was  Paddington,  bat,  as 
between  the  vendor  and  the  association,  the  milk 
having  been  delivered  to  an  agreed  carrier,  the 
property  in  it  passed  to  the  association,  and  the 
sale  took  plaoe  at  Challow.  But  I  do  not  agree 
with  this  oproion,  and  in  my  judgment  the  pro- 
perty passed  at  Paddington.  In  that  state  of 
things  the  appellant,  wno  is  the  inspector  of 
nuisances  for  the  parish  of  Paddington*  duly 
appointed  by  the  vestry,  took  a  sample  <n 
the  milk  on  the  Ist  Jan.  1898  firom  a  chum 
standing  in  the  Paddington  railway  stetion 
and  it  tamed  out  on  ajudrsis  that  there  was 
adulteration  to  the  extent  of  9  per  cent,  of  added 
water.  Upon  the  examination  of  the  facte  the 
magistrate  came  to  the  conclusion  that  pare  uulk 
was  in  fact  delivered  at  Challow,  and  that  the 
respondent  was  no  party  to  any  subsequent 
adulteration  which  must  have  taken  plaoe  in 
transit,  milk  being  abstracted  and  water  added. 
The  answer  to  the  question  whether  an  offence 
has  been  committed  is  found  in  the  sections  of 
the  Acte  of  Parliament  on  the  subject.  Sect  6  of 
the  Sale  of  Food  and  Drugs  Act  1875  enacts: 
**  No  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which 
IS  not  of  the  nuture,  substance,  and  quality  of  the 
article  demanded  by  such  purchaser  under  a 
penalty  not  exceeding  twenty  pounds.  Prorided 
that  an  offence  shaU  not  ^e  deemed  to  be  com- 
mitted under  this  section  in  the  following  cases, 
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that  is  to  saj :  (1)  Where  any  matter  or  inere- 
dient  not  ugunDns  to  health  has  been  added  to 
the  food  or  drug  because  the  same  is  required  for 
the  prodnction  or  preparation  thereof  as  an 
article  of  commerce,  in  a  state  fit  for  carriage  or 
consumption  and  not  fraudulently  to  increase  the 
balk,  weieht,  or  measure  of  the  food  or  drus,  or 
conceal  tibie  inferior  quality  thereof.  ^2)  Where 
the  food  or  drug  is  a  proprietary  medicine  or  is 
the  subject  of  a  patent  m  force  and  is  supplied  in 
the  state  required  by  the  specification  of  the 
patent.    (3)    Where   the  food  or  drug  is  oom- 

Sounded  as  in  this  Act  mentioned."  That  section 
eals  with  certain  offences,  and  the  defendant 
may  show  he  did  not  know,  and  could  not  by  dili- 
gence have  known,  of  the  adulteration.  Then 
comes  sect.  3  of  the  Amendment  Act  of  1879 
under  which  these  proceedings  are  taken.  It  is 
as  follows:  "Any  medical  officer  of  health, 
inspector  of  nuisances,  or  inspector  of  weights 
ana  measures  or  any  inspector  of  a  market  or  any 
police  constable,  under  the  direction  and  at  the 
cost  of  th^  local  authority  appointing  such 
officer,  inspector,  or  constable,  or  charged  with 
the  execution  of  this  Act^  may  procure  at  the 

Slace  of  delivery  any  sample  of  muk  in  course  of 
elivery  to  the  purchaser  or  consignee  in  pursu- 
ance of  any  contract  for  the  sale  to  such  purchaser 
or  consignee  of  such  milk,  and  such  officer, 
inspector,  or  constable,  if  he-  suspect  the  same  to 
have  been  sold  contrary  to  any  provisions  of  the 
principal  Act,  shall  submit  the  same  to  be  ana- 
lysed, and  the  same  shall  be  analysed  and  pro- 
ceedings shall  be  taken  and  penalties  on  conviction 
be  en£)rced  in  like  manner  In  all  respects  as  if 
suoh  officer,  inspector,  or  constable  had  pur- 
chased the  same  from  the  seller  or  consignor 
under  sect.  13  of  the  principal  Act."  The  sole 
remaining  question  is  this:  Take  it  that  the 
respondent  was  entirely  innocent  morally  of  the 
adulteration  to  which  he  was  no  party  and  could 
not  protect  himself,  is  he  to  be  held  answerable 
for  it  ?  I  think  he  has  brought  himself  within  the 
Act,  taking  into  consideration  the  object  and  scope 
of  the  Act  of  Parliament.  An  innocent  vendor 
is  liable  for  the  unauthorised  act  of  his  servant 
beyond  the  scope  of  his  employment,  and  even 
when  the  act  is  done  in  express  disobedience  to 
his  orders.  I*think,  thwefore,  looking  to  the 
object  of  the  Act  and  the  absence  of  any  provi- 
sion or  an^  reference  to  scienter  he  has  brought 
himself  within  it.  If  he  were  to  be  relieved  of 
responsibility  a  wide  door  would  be  open  to  evade 
the  beneficial  provisions  of  the  Legislature.  It 
was  decided  in  Brawn  v.  Foot  (66  L.  T.  Bep.  649) 
that  an  innocent  vendor  of  milk  is  undoubtedJy 
liable  for  the  unauthorised  act  of  his  servant  in 
adulterating  it.  It  is  apparent  that  there  is 
really  no  material  difference  between  that  case 
and  the  present  one  because  the  vendor  is  no 
more  able  to  prevent  adulteration  by  a  dishonest 
servant  than  ne  is  to  prevent  adulteration  by 
strangers  such  as  the  servants  of  the  railway 
company.  I  am  therefore  of  opinion  that  the 
respondent  has  committed  an  oftence  against  the 
Acts.  I  have  only  to  say  that  assuming  the 
magistrate  was  right  in*  holding  that  the  respon- 
dent has  acted  innocently,  it  was  obviously  a  case 
in  which  the  fine  ought  to  be  a  nominal  one,  but 
we  cannot  be  deterr^  by  the  hardship  of  the  case 
from  giving  full  effect  to  the  intention  of  the 
Legislature. 


Wills,  J. — ^I  am  of  the  same  opinion.  I  was 
myself  a  party  to  the  decision  in  Broum  v.  Foot 
{tun  <ifp.),  and  I  believe  that  decision  to  be  still 
good  law.  The  leg^islation  is  drastic,  and  it  is 
meant  to  be  so.  There  is  it  seems  to  me  no  mate- 
rial difference  between  the  case  of  adulteration  by 
a  servant  without  the  authority  and  against  the 
express  orders  of  his  master  and  adulteration  by 
the  fraudulent  acts  of  a  stranger.  The  offence  is 
created  quite  independently  of  the  moral  character 
of  the  aict.  There  is  no  doubt  in  my  mind  that 
the  place  of  delivery  was  Faddington,  and  that 
the  railway  company  was  acting  as  the  agent  of 
the  respondent  m  carrying  the  milk  to  London. 
That  disposes  really  of  the  important  question  in 
the  case.  I  agree  with  the  concluding  remarks  of 
the  Lord  Chief  Justice  as  to  the  penalty,  and  I 
may  add  there  is  also  the  fui-ther  provision  of 
sect.  16  of  tiie  Summary  Jurisdiction  Act  1879, 
by  which  the  magistrate  has  power  to  dismiss  the 
charge  without  inflicting  a  punishment  if  he 
considers  the  offence  in  the  particular  case  to  be 
of  so  trifling  a  nature  that  it  is  inexpedient  to 
inflict  any  penalty.  There  is  ample  power  there- 
fore to  modify  the  penalty  to  avoid  any  hardship. 

Appeal  allowed. 

Solicitor  for  the  appellant,  John  S.  Hortin. 


Thursday,  Oct  27, 1898. 

(Before  Lord  Busbell,  C.J.  and  Wills,  J.) 

Phillips  (app.)  v.  Stephens  (resp.).  (a) 

Revenue — Carriage  Ucenee — First  offence — Second 
offence-'l  &  8  Geo.  4,  c.  53,  s.  78—42  &  43  Vict, 
c.  49,  s,  4-52  &  33  Vict  c.  14,  s.  27. 

Sect.  4  of  the  Summary  Jurisddction  Act  1879 
(42  &  43  Vict.  c.  49)  as  far  as  reduction  of  fines 
is  concerned  applies  only  to  first  offences.  Fines 
for  second  and  subsequent  offences  are  regulated 
by  7  &  S  Geo.  4i,  c.  53,  s.  78,  under  which  such 
fines  cannot  be  reduced  below  one  fourth  of  their 
full  amount  cu  imposed  by  statute. 

To  constitute  a  second  offence  under  32  <i^  33  Vict, 
c.  14,  s.  27  it  is  not  necessa/ry  to  be  convicted 
twice  in  the  sams  year  of  keeping  a  carriage 
without  having  Ot- licence  for  thaJt  year.  A  con- 
viction in  one  yea/r  of  keeping  a  carriage  without 
a  licence  for  that  yea/r  following  a  conviction  in 
a  previous  year  for  keeping  a  carriage  with- 
out a  licence  for  that  year  is  a  second  conviction 
for  the  sams  offence. 

Appeal  by  case  stated  from  justices  of  the  city 
of  Hereford  sitting  in  petty  sessions  as  a  court 
of  summary  jurisdiction. 

On  the  2ad  May  1898  an  information  was  pre- 
ferred by  James  William  Phillips  (hereinafter 
called  the  appellant)  against  John  HsJl  Stephens 
(hereinafter  called  the  respondent)  under  sect.  27 
of  32  &  33  Yict.  c.  14,  charging  that  the  respon- 
dent, on  the  11th  Feb.,  did  keep  a  carriage  for 
the  keeping  of  which  a  proper  licence  was  re- 
quired by  the  statute,  without  havine  a  proper 
uoence,  contrary  to  the  said  statute,  whereby  the 
respondent  had  for  such  offence  forfeited  the 
sum  of  20L 

The  justices  conyioted  the  respondent,  and 
fined  him  20s.  and  7s.  6d.  costs. 

At  the  hearing  it  was  f oimd  as  a  fact  that  the 

r«)  Beported  by  J.  Andbbw  Stbahan,  Esq.,  Rarrister-ai-Law. 
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respondent,  on  the  11th  Feb.  1898,  at  East-street 
in  ttke  parish  of  St.  Peter,  in  the  city  of  Hereford, 
was  keeping  a  carriage  for  which  a  licence  was 
required  but  had  not  been  then  taken  oat.  It 
was  further  proved  that  he  took  out  a  licence  for 
a  similar  carriage  during  the  year  1897,  but 
whetJier  for  the  same  carriage  it  did  not  appear, 
and  that  he  took  out  a  licence  for  a  carriage  on 
the  9th  Muxsh  1898,  which  was  after  the  date  of 
the  offence  mentioned  in  the  information. 

It  was  also  proved  that  at  a  court  of  summary 
jurisdiction  for  the  city  of  Hereford  held  at  the 
Guildhall  in  the  said  city  on  the  3rd  Jan.  1895, 
the  respondent  was  convicted  of  keeping  a 
carriage  on  the  29th  Oct.  1894  without  having  a 
proper  licence  for  the  same,  and  was  adjudged  to 
pay  a  fine  of  11. 

It  was  contended  on  the  part  of  the  appellant 
that  on  proof  of  the  previous  conviction  on  the 
3rd  Feb.  1895  the  justices  were  not  justified  in 
convicting  the  respondent  in  a  less  poialty  than 
5L,  being  one-fourth  of  the  full  penalty  of  20L, 
inasmuch  as  the  fine  of  IL  was  not  imposed  as  in 
respect  of  a  first  offence,  as  prescribed  by  sect.  4 
of  the  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49). 

It  was  contended  on  the  part  of  the  respondent 
that  the  conviction  of  the  3rd  Feb.  1895  was  not  in 
respect  of  the  same  offence  as  that  charged  in  the 
present  information,  inasmuch  as  the  char^  con- 
tained in  such  information  was  for  not  taking  out 
a  licence  for  keeping  a  carriage,  and  paying  the 
duty  thereon  for  the  year  commencing  the  1st 
Jan.  1898,  for  which  there  was  not  any  second  or 
subsequent  offeoce  committed  during  the  year, 
and  that  the  present  conviction  should  stand. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether,  under  the  circumstances,  the  fine  of 
11,  and  costs  on  the  conviction  on  the  2nd  May 
1898  was  as  in  respect  of  a  first  offence,  or 
whether  the  sum  of  5{.  was  the  smallest  fine 
which  could  then  be  inflicted. 

Danchwerta  for  the  appellant. — Sect.  4  of  the 
Summary  Jurisdiction  Act  1879,  as  far  as  the 
justices'  discretion  to  reduce  the  fine  is  concerned, 
applies  to  first  offences  only.  It  has  no  applica- 
tion in  that  respect  to  fines  for  second  offences. 
These,  when  they  are  offences  against  the  excise, 
are  dealt  with  under  sect.  78  of  7  &  8  Geo. 
4,  c.  53.  Under  that  Act  the  discretion  of  the 
justices  is  limited  to  a  reduction  of  the  fine  to  not 
less  than  a  fourth  of  the  full  amount.  The 
justices  here,  however,  have  held  that  the  offence 
proved  is  a  first  offence,  though  the  respondent 
was  convicted  of  precisely  the  same  offence  in 
1895.  Their  point  seems  to  be  this :  The  carriage 
licence  is  issued  for  a  calendar  year,  that  is, 
from  the  1st  Jan.  to  the  3l8t  Dec.  The  offence 
the  respondent  was  convicted  of  in  1895  was,  as 
they  hold,  not  taking  out  a  licence  for  that  year. 
The  offence  he  is  now  convicted  of  is  for  not 
taking  out  a  similar  licence  for  1898.  They  say 
that  this  is  not  therefore  the  same  offence  as 
before:  that  to  constitute  a  second  offence  the 
second  conviction  must  be  in  the  same  year.  I 
submit  that  this  view  is  altogether  mistaken,  that 
a  second  offence  here  is  a  second  failure  to  have 
the  proper  licence.  The  offence  each  time  is  the 
same — being  without  a  licence  when  the  statute 
requires  you  to  have  one. 

The  respondent  did  not  appear. 


Lord  BussBLL,  G.J. — ^The  Summary  Juiudic- 
tion  Act  1879  says  that  if  the  offence  is  a  first 
offence  the  justices  may  reduce  the  fine  indefinitely. 
Another  statute  says  that^  even  if  it  is  not  a  first 
offence,  they  may  reduce  the  fine  to  a  fourtii,  bat 
they  cannot  reduce  it  below  a  fourth.  The  facts 
are  that,  in  1895  the  resrondent  was  found  guilty 
and  fined  11,,  and  in  1^8,  the  occasion  in  ques- 
tion, he  was  charged  wii^  a  repetition  of  that 
offence,  and  the  magistrates  arrived  at  the  con- 
clusion, upon  what  grounds  I  cannot  follow, 
that  it  was  a  first  ofrence.  They  were  wrong  in 
that.  I  think  the  case  most  be  remitted  back  to 
them  with  this  intimation — ^that  they  may  impose 
any  fine  they  think  right,  but  it  must  not  be 
less  than  the  fourth  of  the  penalty  fixed  by  the 

■***^**-  Cobb  remUted. 

Solicitor  for  the  appellant,  Bolieitor  to  the 
Treatufy, 


Saturday,  Oct,  29, 189$. 

(Before  Wills  and  Ghannell,  JJ.) 

MoBBiB  (app.)  V.  Dtjkcah  (reap.),  (a) 

Bummary  jwrisdiction^^Limitation  of  time  for 
bringing  actions — Information  on  hearina — 
Bumm^nry  Jurisdiction  Act  1848  (11  A  12  Vict, 
c.  43),  8, 11— fifoZmon  Fishery  Act  1873  (36  4&37 
Vict,  c,  71),  8.  62. 

By  sect,  62  of  the  Bahnon  Fuhery  Act  1873  (36  S 
37  Vict.  71)  :  **  AU  penaUiee  impoaed  by  the 
Bdlmon  Fishery  Acts,  1861  to  1873,  or  by  any 
byC'law  made  in  purstuxnce  of  this  A<^  and  aU 
sums  of  money,  costs,  amd  expenses  by  the  said 
Acts  or  either  of  them  directed  to  be  recovered 
in  a  summary  manner,  may  be  recovered  vnthin 
six  m<mths  after  the  commission  of  the  offence 
before  ttoo  justices  in  manner  directed  by  ll  £  12 
Vict,  c.  43?' 

And  by  sect,  11  of  the  BtMnmary  Jurisdiction  Act 
1848  (11  A  12  Vict,  c,  43),  "  In  aU  cases  where 
no  time  is  already  or  shall  be  specially  limited 
for  making  any  such  complaint  or  laying  any 
such  information  in  the  Act  or  Acts  of  Parlia- 
ment  relating  to  each  particular  case,  such  com- 
plaint shaXL  oe  made  and  such  ififormation  shall 
oe  laid  within  six  calendar  months  from  the  time 
when  the  mcUter  of  such  complaint  or  informa- 
tion respectively  arose," 

The  respondent  was  charged  upon  two  informations 
preferred  by  the  appellants  (1)  that  on  the  9th 
Ifov.  1897,  he  unlavofuUy  had  in  his  possession 
an  unseasonable  sahnon;  and  (2)  that  on  the 
Sth  Nov,  1897,  he  did  consign  one  package  not 
conspicuously  marked  with  the  wora  **  salmon  *' 
when  such  contained  salmon. 

The  two  offences  were  proved,  and  it  w€is  further 
proved  that  the  two  summonses  were  issued  on 
the  29th  April  1898,  and  were  served  upon  the 
respondent  on  the  3rd  May  1898.  They  were 
heard  upon  the  11th  May  1898. 

The  justices  refused  to  convict  on  the  ground  that, 
on  the  day  of  hearing  six  months  had  expired 
since  the  offence  was  committed. 

Held,  that  the  justices  shotdd  have  convicted  as 
there  was  nothing  in  sect,  62  of  the  Salmon 
Fishery  Act  1873  specially  limiting  the  time,  and 

(a)  li6pon«a  by  W.  di  H,  Ubabbbt,  luaq.,  iterruter^-Law. 
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that,  therefore^  sect.  11  of  tke  Summary  Juria- 
diction  Act  1848  applied. 

This  was  a  case  stated  by  two  of  Her  Majest3r's 
justices  of  the  peace  in  and  for  the  county  of 
Dui-ham,  under  the  statutes  20  &  21  Yict.  c.  43 
and  42  &  43  Yict  c.  49,  for  the  opinion  of  the 
Queen's  Bench  Division. 

On  the  29th  April  1898  two  separate  informa- 
tions were  preferred  by  the  appellant,  an  officer  of 
the  Fishmongf^rs  Company,  London,  against  the 
respondent,  of  34,  Hose- street,  Aberdeen,  as 
follows :  "  First,  that  between  the  3rd  Sept.  1897 
and  the  1st  Feb.  1898  both  inclusive,  to  wit,  on 
the  9th  Nov.  1897,  he  (the  respondent)  unlawfully 
had  in  his  possession  one  unseasonable  salmon, 
which  salmon  was  found  in  Ohester-ie-Street,  in 
the  county  of  Durham,  contrajy  to  the  statute  in 
such  case  made  and  provided  (24&25  Yict.  c.  109, 
B.  14  (2) ;  and  secondly,  that,  between  the  3rd  Sept. 
1897  and  the  1st  Feb.  1898  both  inclusive,  to  wit, 
on  the  8th  Nov.  1897,  he  (the  respondent)  did 
consign  and  send  from  Aberdeen  to  Dr.  Duncan, 
Chester-le-Street  station  by  Newcastle,  by  common 
carrier  —  to  wit,  the  North  British  Railway 
Company  —  one  package  containing  salmon, 
the  package  not  being  conspicuously  marked  by 
painting  or  branding  the  word  '*  salmon  "  on  the 
outside  thereof;  and  that  the  package  was  found 
at  Chester-le-Street,  in  the  county  of  Durham, 
on  the  29th  Nov.  1897,  contrary  to  the  statute  in 
such  cases  made  and  provided  (55  &  56  Yict 
c.  50,  s.  3),  and  upon  the  hearing  thereof  on  the  11th 
May  1898  we  dismissed  both  tne  informations. 

Upon  the  hearing  of  the  informations  before 
them — ^beiog  and  forming  the  court  of  summary 
jurisdiction  at  a  petty  sessions  holden  at  the 
justice  room,  Chester-le-Street,  in  and  for  the 
middle  division  of  Chester  Ward,  in  the  county 
of  Durham,  on  the  11th  May  1898 — certain  facts 
were  proved  or  admitted  before  them  which,  in 
their  opinion,  constituted  the  two  offences 
charged ;  and  it  was  further  proved  or  admitted 
that  the  two  summonses  were  issued  on  the 
29th  April  1898,  and  were  served  on  the  respon- 
dent on  the  3rd  May  1898. 

The  respondent's  solicitor  took  the  objection 
that,  notwithstanding  both  informations  had 
been  laid  by  the  appellant  within  six  months  ot 
the  date  of  the  offences,  they  could  not  convict, 
inasmuch  as  it  is  provided  by  sect  62  of  the 
Salmon  Fishery  Act  1873  (36  &  37  Yict  c.  71) 
that  "All  penalties  imposed  by  the  Salmon 
Fishery  Acts  1861  to  1873,  or  by  anv  bye-law 
made  in  pursuance  of  this  Act,  and  all  sums  of 
money,  costs,  and  expenses  by  the  Acts  or  either 
of  them  directed  to  be  recovered  in  a  summary 
manner,  may  be  'recovered'  within  six  months 
af^er  the  commission  of  the  offence  befote  two 
justices  in  manner  directed  by  the  Summary 
Jurisdiction  Act  1848  (11  &  12  Yict  c.  42),  or  of 
any  Act  amending  the  same  " ;  and  in  support  of 
his  objection  he  quoted  the  case  Beg,  v.  Main- 
waring  (27  L.  J.  278,  M.  C). 

The  appellant's  solicitor  contended  that  it  was 
sufficient  that  the  informations  had  been  laid  and 
the  two  summonses  issued  and  served  within  the 
six  months  and  that  it  was  not  necessary  for  the 
conviction  to  take  place  within  the  time  limited  by 
the  above  section. 

The  justices  were  of  opinion  that  the  contention 
of  the  respondent's  solicitor  was  correct  and  that 


they  had  no  power  to  convict  the  respondent,  as 
more  than  six  months  had  elapsed  since  the  date 
of  the  offencrs,  and  on  that  p^round  and  having 
regard  to  the  views  expressed  m  the  judgment  in 
Beg,  V  Mainwaring  before  referred  to,  they  dis- 
missed both  informations. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  above  stated, 
they  were  right  in  dismissing  either  or  both  the 
informations. 

Laweon  Walton,  Q.C.  {Travere  Humphreys  with 
him)  for  the  appellant. — The  point  which  was 
taken  by  the  respondent  in  the  court  below  was 
thar.  the  magistrates  could  not  convict,  although 
the    information    was  laid    within  six    months, 
because  tbe  conviction  would  be  without  the  time 
limited  in  sect.  62  of  the  Salmon  Fishery  Act 
1873.    That  section  says  that:    "All  penalties 
.    .    .    and  all  sums  of  money,  costs,  and  ex- 
penses   .    .    .    directed  to  be   recovered   in   a 
summary  manner,  may  be  recovered  within  six 
months    after   the   commission   of  the    offence 
before  two  justices  in  manner  directed  by  an  Act 
passed  in  tne  eleventh  and  twelfth  years  of  the 
reign  of  Her  present  Majesty  Queen  Yictoria, 
chapter  forty-three."    The  meaning  of  the  word 
"recovered"  may  be  doubtful,  but  what  I  sub- 
mit it  reaUy  means  is  that  you  must  proceed  to 
get  the  penalty  within  the  six  months,  not  that 
you  are  actually  to  ^et  the  penalty  in  your  hand 
within  that  time.    The  section  of  11  &  12  Yict 
c.  43  ( Jervis's  Act),  says  that :  "  In  all  cases  where 
no  time  is  already  or  shall  hereafter  be  specially 
limited  for  making  any  such  complaint  or  laying 
any  such  information  in  the  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  case,  such  com- 
plaint shall  be  made  and  such  information  shall 
DC  laid  within  six  calendar  months  from  the  time 
wheu  the  matter  of  such  complaint  or  informa- 
tion respectively  arose."    The  word  "  recovered  " 
in  the  Act  of  lb73  does  not  "  specially  limit "  the 
time  within  the  meaning  of  Jervis's  Act,  and 
therefore  the  time  laid  down  in  sect.  1  of  that  Act 
applies  in  this  case  and  the  information  was 
therefore   in    good   time.      "Recovery"    means 
'*  proceedings  for  recovery."    A  point  of  the  same 
description  arose  under  the  Coal  Mines  Inspec- 
tion Amendment  Act  (18  &  19  Yict.  c.  108;,  and, 
although  that  case  was  not  decided  upon  those 
grounds,  the  judges  expressed  their  opinions  on 
the  subject.    It  is  the  cuse  of  Beg.  v.  mainwaring 
(27  L.  J.  278  M.   C. ;    B.  B.   &  E.  474),  and 
although  on  this  point  the  court  was  divided, 
Coleridge,  J.  and  Erie,  J.  gave  dicta  which  are  in 
my  favour.    The  former  said :  "  Kie  word  '  re- 
covered '  is  a  complex  term,  and  seems  to  allude 
to  the  many  steps  which  must  be  taken,  and  I 
should  be  inclined  to  say  that  if  tiie  informer 
or  complainant  took  any  one  of  the  steps  required, 
and  thereby  commenced  the  proceedings  within 
the  time  limited  he  would  have  performed  the 
condition  required."    Erie,  J.  said:  "  The  power 
is  incidental  to  all  tribunals  of  adjourning  from 
time  to  time,  if  justice  or  necessity  requires  it ;  and 
may  not  a  judgment  pronounced  after  an  ad- 
journment by  reasonable  intendment  of  the  law 
be  taken  to  relate  back  to  the  time  when  the 
proceedings    commenced  P "     These    dicta    are 
strongly  in  my  favour,  and  I  submit  that,  in  the 
pi*esent  case  the  justices  were  wrong. 

The  respondent  did  not  appear. 
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Wills,  J. — ^I  regret  that  this  case  shoald  have 
to  be  decided  without  the  benefit  of  the  argnment 
on  behalf  of  the  respondent;  but  still  the  question, 
although  an  important  one,  is  within  a  very  narrow 
compass,  and  the  observations  which  could  have 
been  made  on  the  other  side  are,  I  think, 
Buffioientij  obvious  to  make  it  easy  to  apprehend 
what  thev  would  have  been  so  that  we  could 
possibly  deal  with  them.  I  certaioly  do  not  agree 
with  the  argument  of  Mr.  Lawson  Walton  that 
*'  recovery  '*  taken  by  itself  is  an  ambiguous  term. 
I  think  "  recovery  "  as  applied  to  a  sum  of  monev 
or  a  penalty  or  a  debt,  or  anything  of  that  kind, 
is  perfectiy  definitely  understood  to  mean  the 
setting  the  judgment  of  the  court  upon  which  it 
becomes  payable.  But  then  if  that  is  so  we  have 
to  apply  the  section  of  Jervis's  Act  to  that  state 
of  things,  and  if  that  be  so,  the  special  limitation, 
that  is  to  say  the  definite  limitation,  is  to  the 
period  of  recovery,  and  not  to  the  period  of 
commencement  of  the  proceedings.  Supposing 
Jervis's  Act  were  out  of  the  question  it  might 
possibly  be  that  the  summons  might  be  issued 
and  might  be  heard  upon  the  last  day  of  the  six 
months,  whereas  it  is  also  possible  that  in  order 
to  get  a  recovery  within  the  period  of  six  months 
you  might  have  to  commence  your  proceedings 
a  week  or  ten  days  or  a  fortnight  before  the 
end  of  the  six  months  according  to  the  practice 
of  the  particular  petty  sessions  before  which  the 
matter  in  controversy  might  come.  That  seems 
to  show  that  the  period  of  limitation  for  recovery 
that  is  given  in  the  Act — ^I  will  not  say  the 
implied  period  of  limitation  which,  it  is  argued 
on  the  other  side,  is  to  be  gathered  from  the 
expression  recovery  within  six  months — is  not  a 
d^nite  one,  and  is  not  I  think  what  Jervis*s  Act 
meant  by  a  period  specially  limited.  I  think  what 
Jervis's  Act  meant  in  sect.  11  was  that  except 
there  is  an  Act  of  Parliament  passed  either 
past  or  future,  which  definitely  says  that  the 
time  for  making  the  complaint  must  be  within 
six  months,  then  in  all  other  cases,  that  is  to  say 
no  other  kind  of  language  should  prevail — 
nothing,  which  does  not  say  specially  that  the 
proceedings  shall  be  commenced  within  the  six 
months,  snail  operate  to  alter  the  general  law  as 
fixed  by  Jervis's  Act.  That  is  obviously  the 
meaning,  and  there  is  no  possible  injustice  in 
such  a  construction,  which  appears  to  me  to  be 
entirely  consistent  with  the  langaaee  of  the 
section,  and  by  so  construing  we  should  be  doing 
no  violence  to  its  language  or  straining  the  expres- 
sion. It  seems  to  me  that  such  a  construction  is 
really  necessary  to  give  full  and  proper  effect  to 
sect.  11  of  Jervis's  Act,  and  one  cannot  be  blind 
f>r  indifferent  to  tiie  consideration  that  the  veiy 
object  of  Jervis's  Act  was  to  secure  imiformity 
of  procedure  in  all  matters  in  which  departure 
from  uniformity  was  not  essential  and  was 
not  specially  provided  for  hj  the  particular 
Act  of  Parliament.  I  think  theruore  this 
appeal  ought  to  be  allowed  and  the  case  re- 
mitted to  the  magistrates  to  be  heard  upon  the 
merits. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
do  not  think  there  is  any  indication  in  sect.  62  of 
this  Act,  36  &  37  Yiot.,  to  impose  a  different  limit 
of  time  to  that  which  is  imposed  by  Jervis's  Act. 
The  main  object  of  the  section  was  no  doubt  to 
authorise  the  proceedings  being  taken  before  two 
justices.    Sect.  62  is  a  repetition  of  the  first  part 


of  sect.  35  in  the  Act  of  1861,  and  provided  tiie 
tribunal  before  whom  the  p^uJties  should  be 
recovered.  Sect.  35  of  the  Act  of  1861  was 
repealed  and  sect.  62  substituted  for  it,  not  to 
provide  as  was  done  in  the  last  part  of  it  for  a 
differeut  application  to  a  penalty,  but  the  first 
word**  of  tne  sections  are  identical  in  each  case ; 
therefore  no  doubt  the  section  was  mainly  wanted 
for  the  purpose  of  providing  the  tribunaL  I 
think  it  means  that  the  penalty  may  be  recovered 
before  two  justices  in  the  manner  which  is  pro. 
vided  for  by  Jervis's  Act ;  tliat  is  to  say  within 
six  months  after  the  commission  of  the  offence, 
and  consequentiy  the  six  months  would  run  from 
the  same  period  as  it  does  in  Jervis's  Act. 

Appeod  aUawed. 

Solicitor  for  the  appellant,  C  O.  Humphreys. 


Monday,  Oct.  31, 1896. 
(Before  Lord  Russell,  C.J.  and  Wills,  J.) 

Cbossb  (app.)  v.  Wandswobth  Boabd  of  Works 

(resps.)  (a). 

Local  govemment^Street — Permanewt  paving  <jf 
part  by  local  authority — "  New  street  — MetrO' 
polls  Management  Act  1855  (18  A 19  Vict,  c.  120), 
M.  98  and  105 — Metropolis  Management  Amend- 
ment Act  1862  (25  &  26  VicL  c.  102),  «.  112. 

The  fact  that  the  local  authority  have,  under  sect,  98 
of  the  Metropolis  Management  Act  1855  j9erffia- 
nently  paved  and  channelled  the  footway  before 
a  number  of  houses  fronting  a  country  road  vnQ 
not  estop  them  afterwards  when  that  country 
road  has,  by  having  houses  built  continuously, 
and  nearly  continuously  on  both  sides  of  U, 
become  a  new  street,  from  exercising  the  powers 
given  by  sect,  105  of  that  Act  by  directing  the 
footways  on  both  siaes  to  be  permanently  paved 
and  channelled,  and  apportioning  the  estimated 
cost  among  the  frontagers,  in^Mding  among 
these  the  owners  of  the  houses  before  which  the 
footpath  w(u  previously  paved  and  channelled 
under  sect.  98. 

"  New  street "  within  sect,  112  of  the  Metropolis 
ManctgemerU  Amendment  Act  1862  explained. 

Appbal  from  the  decision  of  G.  K.  Francis,  Esq., 
a  metropolitan  magistrate  sitting  at  the  South- 
Western  Police-court,  directing  the  appeUant 
(Crosse)  to  pay  the  sum  of  SI.  4s.  lid.,  beuig  the 
sum  apportioned  by  the  respondents  as  payable 
by  the  appellant  to  the  respondents  (the  district 
board  of  works),  as  owner  of  a  house,  No.  24 
Florian-road,  abutting  on  the  point  of  the 
thoroughfare  caUed  Putney  Bridge-road,  between 
Merivale-road  and  the  boundary  of  the  parish  of 
Putney,  which  was  alleged  to  have  become  a 
new  street  within  sect.  105  of  the  Metropolis 
Management  Act  1855  and  the  Acts  amending  the 
same. 

The  facts  proved  or  admitted  at  the  hearing 
before  the  learned  mag^trate  were  as  follows: 

The  appellant's  house  abutted  on  the  Putney- 
Bridge-road,  and  it  was  built  in  or  about  the  year 
1893. 

Putney  Bridge-road,  formerly  known  as  Wands- 
worth-lane,  was  an  old  highway,  and  at  thepassiiig 
of  the  Metropolis  Management  Act  1855  there 

(«)  Beportod  by  J.  Ain>miw  Stkahak,  Baq.,  BaCTlBlar«t-Uw. 
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were  a  few  houses  on  the  sou^em  and  none  on 
the  noitherD  side  of  that  part  of  it  between  the 
boundary  of  the  parish  of  Putney  and  Merivale- 
road. 

Subsequentlv  and  at  different  periods  other 
houses  were  built  on  the  said  part  of  Putney 
Bridge-road. 

The  footpaths  on  that  part  of  the  Putney 
Bridge-road  extending  westward  from  Merivale- 
road  to  Putney  High-street  on  both  sides  had 
been  permanently  paved  and  kerbed  by  the 
respondents  as  to  part  thereof  about  1895,  and  as 
to  other  portions  m  periods  varring  from  six  to 
sixteen  years  before  then,  ana  the  whole  of 
Putney  Bridge-road  lying  between  Merivale-road 
and  Putney  High-street  had  from  time  to  time 
been  repaired  by  the  respondents.  The  foot- 
path on  the  north  side  of  Putney  Bridge-road, 
Between  Meiivale-road  and  Flonan-ro^  was 
kerbed  and  regraveUed  a  year  ago  at  the  expense 
of  the  ratepayers.  The  learned  magistrate  found 
as  a  fact  tnat  such  kerbing  and  regravelling  was 
merely  temporary  repair.  The  remainder  of  the 
footpath  on  the  north  side  of  the  parish  boundary 
had  always  been  and  still  was  only  travelled. 

In  1883  the  footpath  on  the  souui  side  of  the 
said  Putney  Bridge-road,  opposite  Merivale-road 
to  the  comer  of  the  Oxford-road,  that  is  to  say,  in 
front  of  six  houses  (which  were  then  built)  in 
Oxford-terrace  was  permanently  paved,  gravelled, 
and  kerbed  by  the  respondents  at  a  cost  of  about 
452.,  which  was  paid  oy  the  respondents.  This 
was  done  in  pursuance  of  a  resolution  of  the  re- 
spondents, in  these  words : 

That  the  footpath  on  the  south  side  of  Putney 
Bridge-road,  between  Oxford-road  and  Atney-rocbd,  he 
kerbed  with  12  by  8  granite  and  tar  paved  at  an  esti- 
mated ooat  of  641. 

As  the  work  last  referred  to  was  charged  by 
the  respondents  upon  the  general  rates,  the 
learned  magistrate  found  that  the  respondents 
in  passing  the  sajd  resolution,  and  causing 
the  work  to  be  done,  were  acting  under  the 
general  powers  conferred  upon  them  by  sect.  98 
of  t^e  Metropolis  Management  Act  1855,  and 
not  under  sect.  105  of  that  Act  and  sect  112  of 
the  Metropolis  Management  Amendment  Act  1862, 
since  had  it  been  carried  out  under  the  latter 
sections  the  cost  must  have  been  apportioned 
among  the  frontagers.  No  direct  evidence  on  the 
point  was,  however,  submitted  to  him. 

On  the  9th  June  1897  the  respondents,  at  a 
meeting  of  the  board,  passed  the  following  reso- 
lution : 

Besolved  that,  whereas  a  certain  new  street  eitoate 
and  being  that  part  of  the  street  called  Pntney  Bridge- 
road  which  lies  between  the  parish  boundary  and 
Merivale-road,  in  the  parish  of  Putney,  is  not  paved  to 
the  satisfaction  of  the  board,  and  this  board  deem  it 
necessary  and  expedient  that  the  same  should  be  so 
paved  tluroaghout  the  whole  breadth  of  so  much  of  the 
footpath  on  the  northern  side  thereof  as  lies  between 
the  parish  boundary  and  the  south-west  comer  of 
Merivale-road  and  of  so  much  of  the  footpath  on  the 
southern  aide  as  lies  betireen  the  parish  boundary  and 
the  north-east  comer  of  Oxford-road  (including,  at  the 
points  of  intersection,  the  streets)  it  is  hereby  ordered 
that  the  said  new  street  be  well  and  sufficiently  paved 
as  aforesaid  pursuant  to  the  provisions  of  the  Metro- 
polis Management  Act  1855  and  the  several  Acts 
amending  the  same,  and  that  the  surveyor  be  instructed 
to  determine  the  amount  of  the  estiinated  expenses  of 
providing  and  laying  such  pavement. 


At  a  meeting  of  the  respondent  boai  d  of  works, 
held  on  the  4th  Aug.  1897,  a  report  of  the  surveyor 
was  read,  in  which  he  estimated  and  determined 
the  cost  of  paving  the  footpaths  mentioned  in  the 
last  resolution  at  618Z. 

The  apportionment  was  made,  and  the  sum  ap- 
portioned on,  and  demanded  from,  and  refused  by, 
the  apx>ellant  was  31.  48.  lid.  as  aforesaid. 

The  order  of  apportionment  was  produced  and 
admitted. 

At  the  hearing  before  the  learned  magistrate  it 
was  contended  that,  whether  Putney  Bridge-road 
was  or  was  not  a  new  street,  the  respondents 
could  not  now  exercise  their  powers  under  sect. 
105  of  the  Act  of  1855  and  sect.  77  of  the  Act  of 
1862,  inasmuch  as  the  footpaths  had  been  perma- 
nently paved  by  the  respondents  at  different 
pf  nods,  or,  at  any  rate,  that  the  part  of  the  road 
in  which  the  six  houses  in  Oxford-terrace  are 
situate,  and  which  it  was  contended  was  included 
in  the  said  apportionment^  was  paved  to  the  satis« 
faction  of  the  respondents,  and  that  the  respon- 
dents, having  laid  out  various  sums  of  money  in 
making  permanent  and  substantial  footpaths 
before  the  last  resolution,  were  no  ^  estopped  from 
exercising  their  powers  of  paving  the  streets  at 
the  expense  of  the  adjoining  owners. 

For  the  respondents  it  was  contended  that  the 
part  of  Putney  Bridge-road  mentioned  in  the  said 
resolution  was  a  new  street;  that  the  sums 
expended  were  not  for  permanent  work  under 
sect.  105,  but  were  for  temporary  accommodation ; 
and  that,  as  regarded  that  part  of  the  alleged  new 
street  opposite  the  six  houses  in  Oxford-terrace, 
the  respondents  were  entitied  at  any  time  to  pave 
the  footpath  on  the  other  side  of  the  road,  and 
charge  the  costs  on  the  owners  on  both  sides  of 
the  road. 

The  magistrate  found  that  in  1883  so  much  of 
Putney  Bridge-road  as  was  referred  to  in  the 
order  of  apportionment  was  a  country  road,  and 
was  not  a  street  in  the  ordinary  sense  and  mean- 
ing of  the  word,  there  being  no  building  on  one 
side  of  the  road  and  very  few  on  tiie  other  side. 
Afterwards,  at  various  periods,  houses  were 
erected  on  both  sides  of  the  road,  and  the  macris- 
trate  found  as  a  fact  that  when  the  resolution  of 
the  9th  June  1897  was  passed,  it  had  developed 
into  a  street  in  the  ordinary  sense,  and  tnat 
it  had  then  become  a  new  street  within  the  mean- 
ing of  the  A.ct;  and  he  gave  judgment  for  the 
respondents  accordingly. 

The  point  of  law  for  the  court  to  decide  was 
whether  the  respondents,  by  having  permanentiy 
constructed  the  footpath  in  front  of  the  houses  in 
Oxford- terrace,  under  sect.  98  of  the  Act  of  1855 
were  precluded  from  exercising  their  powers  under 
sect.  105  of  that  Act  and  sect.  77  of  the  amending 
Act. 

Metropolis  Management  Act  1855  (18  &  19  Yict. 
C.120): 

Sect.  98.  It  shall  be  lawful  for  every  vestry  and  dis- 
trict board  from  time  to  time  to  cause  all  or  any  of  the 
streets  within  their  parish  or  district  or  any  part  thereof 
respectively,  to  be  paved  or  repaired  when  and  as  often 
and  in  such  manner  and  with  sueh  materials  as  such 
vestry  or  board  think  fit,  and  to  cause  the  ground  or 
soil  thereof  to  be  raised  or  lowered,  and  the  course  of 
the  channels  running  in,  into,  or  through  the  same  to  be 
turned  or  altered  in  such  manner  as  they  think  proper, 
and  to  alter  the  position  of  any  mains  or  pipes  in  or 
under  such  street,  such  alteration  to  be  made  subject  to 
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the  approval  of  the  engineer  of  the  company  to  which 
fimoh  maina  or  pipes  belong. 

Sect.  105.  In  case  the  owners  of  the  houses  forming 
the  greater  part  of  any  new  street  laid  ont  or  made,  or 
hereafter  to  be  laid  oat  or  made,  which  is  not  paved  to 
the  satisfaction  of  the  vestry  or  district  boaid  of  the 
parish  or  district  in  which  such  street  is  situate,  be 
deeirons  of  having  the  same  paved,  as  hereinafter  men- 
tioned, or  if  such  vestry  or  board  deem  it  necessary  or 
expedient  that  the  same  should  be  ao  paved,  then  and  in 
either  of  nich  oases  snoh  vestry  or  board  shall  well  and 
sufficiently  pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriage-way  or  footpaths  thereof  or  any 
part  of  such  breadth  and  from  time  to  time  knep  such 
pavement  in  good  and  sufficient  repair  ;  and  the  owners 
of  the  houses  forming  such  street  shall,  on  demand,  pay 
to  such  vestry  or  board  the  amount  of  the  estimated 
expenses  of  providing  and  laying  such  pavement    .    .     . 

Sect.  250.  The  word  street  shall  apply  to  and  include 
any  highway  (except  the  carriage  way  of  a  turnpike 
road),  and  any  road,  bridge  (not  being  a  oonnty  bridge), 
lane,  footway,  square,  oourt,  alley,  or  passage. 

The  Metropolis  Mana^mefat  Amendment  Act 
1862  (25  &  26  Yict.  o.  102),  s.  77,  deals  with  the 
modes  of  accepting  payment  of  expenses  in 
making  new  streets  from  the  adjoining  owners. 

Sect.  112.  The  expression  '*  new  street "  shall  apply 
to  and  include  all  streets  hereafter  to  be  formed  or  laid 
out,  and  a  part  of  any  such  street,  and  also  all  streets 
the  maintenance  of  the  paving  and  roadway  whereof 
had  not,  previously  to  the  passing  of  this  Act,  been 
taken  into  charge  and  assumed  by  the  commissioners, 
trustees,  surveyors,  or  other  authorities  having  control 
of  the  pavements  or  highways  in  the  parish  or  place  in 
which  such  streets  are  situate  and  a  part  of  any  such 
street,  and  also  all  streets  partly  formed  or  laid  out. 

Maitinaon,  Q.G.  {Firminger  with  him)  for  the 
appellant. — The  hoase  in  respect  of  which  this 
appeal  is  broaght  is  not  one  of  the  six  in  Oxford- 
terrace,  where  the  footpath  was  in  1883  per- 
manently paved.  But  tois  makes  no  difference 
since  if  those  six  houses  are  wrongly  included  in 
the  apportionment,  the  whole  apportionment  is 
bad.  when  the  case  came  first  before  the  conrt 
it  was  thought  of  some  importance  to  ascertain 
under  which  section  of  the  Act  of  1855  the  work 
done  in  1883  was  done.  The  magistrate  has  now 
found  that  it  was  done  under  sect  98,  and  not 
under  sect.  105.  But  if  m^  contention  be  right, 
it  does  not  matter  under  which  section  it  was  done. 
The  real  question  is  not  under  which  section, 
whether  it  was  paid  for  by  the  frontagers  or  out 
of  the  ^oeral  rates.  The  real  queeti<  •n  is  was  it 
or  was  it  not  permanently  done  P     If  it  was  not 

Sermanently  done  it  was  a  mere  repair,  and  the 
oing  of  it  is  of  no  importance.  If  it  was  per- 
manently done,  the  street,  as  far  as  the  part 
permanently  done  is  concerned,  ceaf>es  to  be  a  new 
street  within  sect.  112  of  the  Act  of  1862,  and 
within,  therefore,  sect.  105.  What  they  have  done 
has  estopped  the  local  authority  from  declaring 
^ti&t  the  part  of  the  street  permanently  paved  is  a 
new  street : 

Vestry  of  8t.  OtlM,  Oamberwell,  v.  Hunt^  56  L.  J. 
65,  M.  C. 

This,  I  submit,  is  a  complete  authority  for  my 
proposition.  The  only  difference  in  the  facts  is 
that  in  it  the  expenses  were  much  greater  than 
they  are  here.  But  nothing  turns  on  that.  The 
important  point  is  that  in  both  oases  the  works 
were  carried  out  under  sect.  98,  and  they  were 
permanent.    Their  relative  extent  is  beside  the 


real  point.  This  view  is  anpported  by  tiie  dictum 
of  Pry,  L.J.  in 

Veitry  of  Bt,  GfOat,  OiMnberuwU,  t.  CrysM  Palaet 
Company,  66  L.  T.Bep.  840,  at  p.  842 ;  (1892)  2 
Q.B.  38. 

"  Another  matter  which  is  clear  is  that  a  new  street 
is  no  longer  a  new  street  within  the  Act  where  it 
has  once  been  paved  to  the  satisfaction  of  the 
vestry."  There  is  no  limitation  to  paving  at  the 
expense  of  the  frontagers.  The  importance  is 
that  it  is  paved  permanently,  that  is,  to  th«i  satis- 
faction of  the  vestry.  See  Lord  Blackburn's 
dictum  during  the  argument  in 

Vestry  of  Mils  End  v.  The  Guardians  of  White- 
chapel  Uni<m,  34  L.  T.  Bep.  178 :  1  Q.  B.  Div. 
680. 

Bray,  Q.G.  {Earle  with  him)  for  the  respon- 
dents.— The  magistrate's  decision  is  clearly  right 
He  has  found  that  the  road  here  in  question  was 
in  1883  a  country  road.  Under  sect.  98  the  IocjiI 
authority  have  power  to  pave  any  highway  in  their 
district  The  masistra^e  has  found  that  tne  paving 
done  by  them  in  1883  was  under  this  section.  The 
only  question,  then,  is  whether  the  fact  that  the  local 
authority  have  done  certain  work  on  this  road  at 
the  expense  of  the  ratepayers  generally  ia  suffi* 
cient  to  prevent  them  pavinff  the  footpaths  at  the 
expen(*e  of  the  frontagers  when  the  proper  time 
comes  for  paving  them.  That  question  has  been 
decided  in  the  negative : 

Wilson  V.  Vestry  of  Bt,  OHes,  Comderurell,  65  L.  T. 
Bep.  790  ;  (1892)  1  Q.  B.  1. 

The  case  of  Veairy  of  8t,  QHea,  CamherweU  v. 
Hunt  (auv.)  is  easily  distinguishable.  There  the 
local  autnority  had  themmlves  completed  the 
street,  and  apparently  by  mistake  had  charged 
the  expense  (some  llOOZ.)  on  the  rates.  Tears 
afterwards  they  wanted  to  treat  the  street  as  a 
new  street  and  to  make  the  frontagers  pay  for  the 
repavement  of  the  footpaths. 

MaUinson,  Q.C.  in  reply. — Here  the  local 
authority  completed  the  footpath.  The  only 
difference  is  that  in  Vestry  of  8t  CfHes,  Cam- 
herweU V.  Hunt  (siM,)  they  completed  the 
whole  footpaths  while  nere  they  completed  only 
part  of  it.  That  can  hardly  alter  the  principle 
applicable  as  far  as  the  part  completea  is  con- 
cerned. 

Lord  BusSHLL,  C.J.  (having  stated  the  facts  of 
the  case,  proceeded :) — Now  the  sole  contest  of 
the  appellant  is  this,  that  by  reason  of  that  expen- 
diture in  permanent  paving  and  channelling  to 
the  extent  of  45Z.  on  the  south  side  in  front  of  six 
houses,  the  local  authority  have  thereby  declared 
that  this  is  a  new  street,  and  that  they  cannot 
thereafter  be  heard  to  say  that  it  was  not  a  new 
street  at  the  time  of  such  expenditure.  How  did 
they  come  to  expend  that  money  P  That  expendi- 
ture mifirht  haye  come  about,  and  that  work 
might  have  been  done  in  one  of  three  ways.  It 
might  have  been  done  under  sect.  105 ;  it  might 
have  been  done  under  eect.  98 ;  and  it  might  he 
done  without  reference  to  those  sections  at  afi— ^ 
incuriam  if  you  like — without  thinkins  of  what 
authority,  but  simply  because  the  rcMdwa]^  was 
in  such  an  unsightly  condition  at  that  particular 
point.  Now  the  magistrate  has  found  Uiat  it  was 
actually  carried  out  under  sect  98,  and  the 
expense  it  involved  was  paid  out  of  the  general 
rates.    The  appellant  contends  that,  under  what- 
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ever  authority  it  was  done  and  whoever  paid  the 
expense,  the  fact  that  it  has  been  done  estops  the 
respondents  from  saying  that  this  street  was  not 
a  new  one  when  the  work  waa  done.     What  does 
estoppel  mean  P    Estoppel  means  that  a  man  bj 
his  own  conduct  is  estopped  from  declaring  the 
true  facts  of  the  position,  and  from  taking  advan- 
tage of  those  irue  facts.    In  other  words,  his 
mouth  is  stopped  from  declaring  the  truth  —  a 
kind  of  proposition  which  in  recent  days  we  do 
not  often  hear,  and  it  is  perhaps  not  desirable 
that  it  should  be  heard  very  often,  because  it  is 
very  much  more  important  that  the  court  should 
be  able  to  look  at  the  true  facte  of  the  case 
and  give  effect  to  them.     Of  course,  there  are 
cases  of  a  different  kind  of  estoppel,  in  which 
the    law     operates,    and     oi>erates    efficiently. 
For   instance,   where  a  man   asserte  a  certam 
state  of  facts  to  be  the   actual   state  of  facte 
and  induces   you   to    believe   this    and   to    act 
on   that    belief    it    would    be    to    the    highest 
degree  inequitable  that  he  should  be  allowed  to 
turn  round  and  say,  "  What  I  represented  to  be 
the  stete  of  facte  was  not  the  true  steto  of  facte, 
and  I  will  now  teke  advantege  of  the  representa- 
tion I  made  to  injure  you."    Is  there  any  reason 
why  this  doctrine  shoald  apply  here  P    Take  the 
orcunary  case  of  how  an  old  highway  becomes  a 
new  street.    A  highway  with  a  house  here  and  a 
house  half  a  mile  further  on  would  not  be  imder- 
stood  in  popular  parlance  to  be  a  street  at  all, 
although  it  would  be  a  street  within  the  meaning 
of  sect.  98,  so  as  to  give  the  local  authority  power 
to  do  what  sect.  98  says  they  may  do.    Then,  as 
the  population  increases,  more  houses  are  built, 
and  a  certain  regularity  is  observed,  and,  although 
it  does  not  necessarily  attain  actual  continuity,  it 
may  acquire  a  certein  amount  of  contiguity.    At 
length  tne  time  comes  when  the  local  authority 
says :  This  has  changed ;  it  was  a  country  road, 
but  it  now  becomes  a  street,  and  now  the  time  has 
arrived  when,  in  view  of  the  larger  population 
using  it,  we  must  make  a  permanent  footoath 
along  it.    We  will  declare  it  a  new  street,  andput 
in  operation  the  powers  given  by  sect.  105.    Now 
are  they  to  be  precluded  from  doing  that  merely 
because  of  some  little  work  done  ton  years  before 
by  the  local  authority  P    Is  this  court  to  hold  as  a 
matter  of  law  that,  if  a  local  authority  make  an 
outlay  which  is  for  work  of  a  permanent  character, 
however  small  it  is,  that  is  creating  it  a  new  street, 
and  that  ite  age  begins  to  date  irom  the  date  of 
that  expenditure  P    I  see  nothing  in  good  sense  or 
in  point  of  law  which  obliges  me  to  come  to  that 
conclusion ;  therefore  the  judgment  will  be  that 
the  magistrate  was  right.    I  will  only  add  in  con- 
clusion that,  as  the  present  appellant  and  those 
who  are,  so  to  speak,  sailing  in  the  same  boat  with 
him,  havH  not  paid  one  penny  towards  the  work 
that  was  done,  there  is  certainly  no  hardship  but 
every  satisfaction  in  the  court  being  able  to  call 
upon  them  to  pay  their  fair  quote  in  the  present 
expenditure. 

WILLS,  J. — I  am  of  the  same  opinion.  When 
the  case  was  before  my  brother  Kennedy  and 
myself  on  the  previous  occasion  the  argument 
rested  as  it  has  done  to-day  upon  this  proposition, 
that  in  the  apportionment  there  was  included  at 
least  six  houses  with  regard  to  which  the  stete  of 
the  circumstances  was  such  that  they  ought  never 
to  have  been  iricluded  in  the  apportionment  at 
all;  consequently  if  wrong  paities  had  been 
Mag.  Gas.— Yol.  XVIII. 


brought  in,  or  a  wrong  set  of  premises  had  been 
introduced  into  the  assessmen^it  did  not  matter 
exactly  to  what  extent  the  assessment  would  be 
altered  with  respect  to  the  remaining  contribu- 
tories  by  exclu^g  them — the  assessment  as  it 
stood  was  wrong  and  could  not  be  maintained. 
Undoubtedly  that  is  a  logical  proposition  and, 
however   trivial  er  however  trumpery  it  might 
have  been  on  the  merite,  one  would  have  been 
bound  to  give  effect  to  it  if  that  stete  of  facte  had 
been  esteblished.    Now,  how  did  the  facte  stend  P 
In  1883  the  vestry  did  permanent  work  opposite 
to  these  six  houses  in  kerbing  and  channelling, 
and  paving  and  bo  on.    It  is  said  that  this  is  a 
piece  of  conclusive  evidence  that  that  portion  of 
the  line  of  roadway  at  all  evente  was  at  that  time 
a  new   street,  and  if  that  proposition  could  be 
esteblished   the  case  of  the  appellant  would  be 
well  founded,  because    it    seems    to  have  been 
decided,  and  I  think  one  would  have  come  ^o  the 
same  conclusion   without    any  decision,   that  a 
vestry  cannot  act  on  sect.   105  and  treat  any 
particular  portion  of  a  highway,  or  any  highway, 
as  a  new  btreet  twice  over.    They  must  exercise 
the  powers  of  that  section  once  and  for  all,  and 
therefore  if  it  had  been  esteblished  that  this  bit 
was  a  new  street  in  1883  and  that  it  had  been  so 
treated,  it  would  have  followed  that  they  were  in 
the  present  order  of  apportionment  endeavouring 
to  introduce  twice  over  this  bit  as  a  new  street, 
which  would  be  beyond  their  powers.     But  what 
is  there  to  show  tbat  in  doing  this  bit  of  paving 
in  1883  they  were  exercising  their  powers  under 
sect.  105  P    For  the  life  of  me  I  cannot  see  any- 
thing. Under  f'ect.96  they  have  the  general  powers 
of  surveyor  of  highways  in  their  district,  but  the 
Act  does  not  leave  them  with  the  general  powers 
of  sect.  96  only.    It  goes  on  to  say  m  sect.  98  that 
with  regard  to  any  street  they  may  exercise  these 
other  powers  and  may,  if  it  shall  seem  fit  to  them, 
introduce  this  more  expensive  mode  of  repairs. 
It  has  been  said  they  may  do  this  with  any  street. 
When  we  come  to  look  at  the  interpretetion 
clause,  sect.  250,  we  find  that  without  the  usual 
words  of  limitetion  **  unless  there  be  something 
in    the    context   inconsistent  with    such    inter- 
pretetion"    the   word   "street"  shall  apply  to 
and    include  every  species   of   thoroughfare  or 
'highway  that  is   possible  within  their    district. 
I  do  not  suppose  it  makes  veiy  much  difference 
in    the    consti-uction    of    the    Act    of    Parlia- 
ment whether  those  words  are  present  or  not, 
because  if  you  find  that  the  introduction  of  an 
extended  interoretetion  will  make  nonsense  of  a 
section  especially  where  the  extending  words  are 
given  as  "  shall  apply  and  include,"  I  think  you 
would  sa^  that  there  was  no  occasion  to  extend 
ite  meanmg  in  any  particular  way  which  would 
be  subject  to  that  criticism.      But  here  there 
seems  to  me  to  be  no  kind  of  reason  why  the 
natural  meaning  should  not  be  given  to  the  words 
of  sect.   250,  or  why  the  extended  powers  of  the 
vestry    in    dealing    with    highwayi*    should   not 
extend  to  every  thoroughfare  in  their  di^trict.    If 
that  be  so  there  is  notning  in  the  fact  of  their 
having  done  these  extended  repairs  although  they 
are  precisely  of  the  same  character  as  those  done 
now,  to  indicate  that  t^ey  have  so  acted  under 
sect.  105  as  to  make  it  unreasonable  now  to  say 
that  they  did  not  act  under  that  section,  and  that 
therefore  they  do  not  invoke  ite  assistance  twice 
over.    It  seems  to  me  it  is  clear  they  acted  under 
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sect.  98.    The  fact  that  thej  did  not  charge  the 
owners  would  go  a  very  long  way  to  prove  that 
they  were  acting  under  sect.  98  and  not  under 
sect.  105,  because  if  you  find  that  a  thing  is  done 
consistently  with  one  set  of  powers,  and  that  if 
it  is  not  done  under  that  it  would  be  in  violation 
of  an  important  part  of  another  set  of  powers  I 
think  the  conclusion  is  irresistible  that  it  has 
been  done  under  that  set  of  powers  under  which 
it  could  be  lawfully  done.     Therefore  it  seems  to 
me  that  there  is  no  ground  at  all  for  saying  that 
they  treated  this  as  a  new  street  and  that  there  is 
no  evidence  that  it  was  a  new  street  in  1883. 
Now  we  come  to  the  year  1897,  and  then  we  have 
to  consider  whether  the  vestry  had  a  right  to 
apply  these  powers  which  they  had  in  respect 
of    new  streets.     The  moment  you    intix>auce 
the  word  "  new  "  y#u  get  rid  of  the  necessity  or 
of  the  power  of  applying  to  the  word  street  the 
extended  meaning  which  is  given  to  it  in  sect.  250 
because  there  can  be  no  new  highway  or   new 
thoroughfare  unless  it  is  one  wnich  has  been 
expresdy  dedicated  to  the  public  within  the  time 
provided.    It  cannot  be  for  a  moment  supposed 
that  the  Act  applies  only  to  such  cases  as  that, 
and   therefore   when  you  get  the  word  street 
qualified  with  the  epithet "  new  "  it  at  once  throws 
you  back  upon  the  popular  meaning  of  the  word 
street,  and  it  means  a  place  hs  my  Lord  has 
pointed  out,  which  by  change  of  circumstances 
has  within  some  indefinable  period,  you  cannot 
say  how  long,  but  recently,  acquired  by  building  a 
new  character  and  put  off   its    old   character. 
Here  the  magistrate  has  found  as  a  fact  that  the 
thoroughfare  in  question  had  in  1883  the  character 
of  a  country  highway,  and  that  it  has  in  1897  put 
on  the  new  character  of  a  thoroughfare,  which  is 
more  or  less  continuously  bounded  by  houses  on 
each  side,  which  is  the  ordinary   notion  of  a 
street.    Therefore  I  think   that   the   Board   of 
Works  were  perfectly  right  in  treating  this  as  a 
new  street,  and  that  the  magistrate  has  properly 
found  that  it  wbb  a  new  street  and  that  nis  deci- 
sion is  right.  ^^^  dumis$ed. 

Solicitors  for  the  appellant,  Berkeley  Son  and 
Haines. 

Solicitors  f#r  the  respondents,  W,  W.  Young 
and  Son, 
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Saturday,  Aug.  6, 1898. 

(Before  Lord  Bussell,  G.J.,  Hawkins,  HI  athbw, 
Kbknedy,  and  Bioham,  JJ.) 

Bbo.  v.  HOBBB.(a) 

Criminal  law —  Betting —  Gaming — Stoeepetake-^ 
Lottery — Contingency  of  horee^ra^e — 16  &  17 
Vict.  c.  119,  8.  1. 

To  suheorihe  to  a  sweepstake  is  not  to  het ;  the 
organiser  of  a  sweepstake,  therefore,  does  not 
commit  an  offence  against  the  Betting  Act  1853, 
even  though  the  sweepstake  may  have  reference 
to  a  horse  ra,ce. 

A  publican  received  subscriptions  for  a  sweepstake 
on  a  horse  race.  Before  the  cCate  fiaed  for  the 
drawing  of  the  sweepstake  the  police  seized  the 
documents  relating  to  the  subscriptions,  and  con^ 

\,a)  B«ported  by  A  A  BciHUNB,  Esq.,  HMrlster-at-LAW. 


sequently  no  drawing  took  place.  The  pubUcan 
toot  indicted  and  convicted  under  the  Betting  Ad 
1853 /or  using  his  hotuefor  thepurpose  of  money 
being  reeeiveaby  him,  as  and  for  the  consideration 
for  promises  and  agreements  to  pay  thereafter 
m>onev  on  certain  events  relaiing  to  a  horse  race. 

Held,  that  the  conviction  was  wrong. 

Semble,  a  sweepstake  is  a  lottery  and  therefore 
illegal. 

Oabb  stated  by  Hawkina,  J. 

At  tiie  last  Lewes  assizes  an  indictnent,  consist- 
ing of  three  counts,  came  on  for  trial  bdfore  me, 
upon  the  first  two  of  which  I  directed  a  verdict  of 
guilty  on  the  first  and  second  counts,  subject  to 
tne  opinion  of  the  Court  for  Grown  Gases  Be- 
servea  upon  the  question  stated  below. 

Upon  tiie  third  count  I  directed  a  verdict  of 
not  guilty  for  reasons  immaterial  to  the  question 
reserved. 

The  two  counts  upon  which  the  defendant  was 
convicted  were  found  upon  the  second  branch  of 
sect.  1  of  the  statute  16  &  17  Yict  c.  119,  and 
sect.  3  of  the  same  statute,  and  the  following  are 
copies  of  them : 

Sussex,  to  wit. — The  jurors  of  oar  Lady  the  Qneea 
upon  their  oftth  present  that  Lewis  Irnn  Hobbs,  on  (he 
18th  day  of  April,  in  the  year  of  our  Lord  1898,  and  oo 
divers  dsjs  and  times  between  that  day  and  the  Iltk 
day  of  Mbj,  in  the  year  aforesaid,  at  the  parish  of  St 
Mary  Magdalen,  in  the  boroogfa  of  Hastings,  in  the 
said  oonnty,  being  then  the  oooapier  of  a  oertain  honse, 
known  by  the  sign  of  The  Torkshize  Grey,  sitaate  in 
London-road,  in  tiie  said  pariah,  unlawfully  did  nse  the 
said  hooae  for  the  purpose  of  mon^  being  reoeived  hy 
and  on  behalf  of  him,  the  said  Lewis  Irvin  Hobbs,  the 
oooapier  as  and  for  the  oonsideration  for  promises  and 
agreements  to  pay  thereafter  money,  to  wit,  a  sum  of 
forty-flve  ponnds,  a  sum  of  twenty  pounds,  a  sum  of 
ten  pounds,  and  one  hundred  other  sums  of  five 
shillings  eaoh,  on  oertain  events  of  and  relating  to  a 
horse  raoe  oaUed  the  Derby  Stakes,  to  the  great 
damage  and  oommon  nuisanoe  of  all  the  liege  sub- 
}eots  of  oar  said  Lady  the  Queen  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  and  againflt 
the  peaoe  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 

And  the  juron  aforesaid,  upcfa  their  oath  aforesaid, 
do  further  present  that  heretofore,  to  wit,  on  the  19th 
day  of  May,  in  the  year  aforesaid,  and  after  the  oom- 
mission  of  the  said  offence,  the  said  Lewis  Irvin  Hobbi 
was  in  due  form  of  law  oharged  before  a  oourt  of  sum- 
mary jnrisdiotion,  sitting  in  the  said  borough  of  Hastings, 
with  the  said  offenoe,  and  on  appearing  before  the  said 
oourt,  and  before  the  said  ohuge  was  gone  into,  did 
olaim  to  be  tried  by  a  jury  pursuant  to  seot.  17  of  the 
Summary  Jurisdiction  Aot  1879. 

Seoond  oount.  And  the  jurors  sforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Lewis 
Irvin  Hobbs,  on  the  said  18th  day  of  April  in  the  year 
of  our  Lord  1898,  and  on  divers  days  and  times  between 
that  day  and  the  11th  day  of  May  in  the  year  aforesaid, 
at  the  parish  of  St.  Mary  Magdalen,  in  the  borough 
Hastings,  in  the  said  oonnty,  being  thmi  the  ooonpier  of 
of  a  oertain  plaoe,  to  wit,  the  bar  of  certain  lioensed 
premises,  known  by  the  sign  of  The  Yorkshire  Grey, 
situate  in  London-road,  in  the  said  parish,  unlawfully 
did  use  the  said  plaoe  for  the  purpose  of  money  being 
received  by  and  on  behalf  of  him,  the  said  Lewis  Irvin 
Hobbs,  the  occupier,  as  and  for  the  consideration  for 
promises  and  agreements,  to  pay  thereafter  money,  to 
wit,  a  sum  of  forty-flve  pounds,  a  sum  of  twenty  pounds, 
a  sum  of  ten  pounds,  and  one  hundred  other  sums  of 
five  shillings  each  on  certain  events  of  and  relating  to  a 
horse  raoe  <Mklled  the  Derby  Stakes,  to  the  great  damage 
and  oommon  nuisanoe  of  all  the  liege  subjeets  of  our 
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Lady  the  Qneen  to  the  evQ  example  of  all  others  in 
Hke  ease  offen^g,  and  against  the  peaoe  of  our  Lady 
the  Qaeen,  her  Crown  and  dignity. 

And  the  jnrors  aforesaid,  upon  theb  oath  aforesaid,  do 
fnxther  present  that  heretofore,  to  wit,  on  the  19feh  day 
of  May,  in  the  year  aforesaid,  and  after  the  oommission 
of  the  said  offence  the  said  Lewis  Irvin  Hobbs  was  in 
dne  form  of  law  charged  before  a  conrt  of  summary 
jurisdiction  sitting  in  the  said  borongh  of  Hastings  with 
the  said  offenoe,  and  on  appearing  b^ore  the  said  conrt, 
and  before  the  said  charge  was  gone  into,  did  claim  to 
be  tried  by  a  jory  pursuant  to  sect.  17  of  the  Summary 
Jurisdiction  Act  1879. 

In  my  summiiiff  np  to  the  jory  I  stated  fullj 
all  the  material  facts,  and  the  question  of  law 
which  arose  upon  them.  That  summing  up  was 
as  follows : — 

"  The  question  raised  upon  this  indictment  is, 
whether  the  sale  of,  and  receipt  of  the  purchase 
money  for  tickets  in  an  ordinary  Derby  sweep- 
stake by  a  licensed  victualler,  in  the  bar  of  the 
licensed  house  occupied  by  him,  amounts  to  an 
offence  created  by  the  Betting  Act  1853  (16  &  17 
Yiot  c.  119).  The  material  facts  are  few  and 
simple.  The  defendant,  Lewis  Irvin  Hobbs,  was 
from  the  18th  April  to  the  11th  May  1898,  both 
days  inclusive,  the  licensed  occupier  of  The  York- 
shire Grey,  at  St.  Leonards-on-Sea.  He  had 
been  such  occupier  for  some  eight  or  nine  years 
previously,  and  durine  each  of  those  years  a 
sweepstake  similar  in  all  respects  to  that  now  in 
question  had  been  promoted  by  him  on  the 
approach  of  the  Derby-day.  It  was  a  sweepstake 
to  consist  of  one  thousand  subscriptions  of  2«.  6d, 
each,  which,  assuming  all  the  subscriptions  were 
made,  would  raise  a  sum  of  125Z.,  of  which  10  per 
cent.,  amounting  to  121. 10s.,  was  to  be  deducted 
for  expenses,  leaving  a  balance  of  112Z.  10s.  for 
distribution  among  the  subscribers  in  the  follow- 
ing  manner:  To  the  drawer  of  the  first  prize 
(that  \b,  the  winner  of  the  race),  45Z. ;  second 
prize  (t.e.,  the  second  horse),  20Z. ;  third  prize 
(t.6.,  the  third  horse),  lOZ. ;  to  the  drawers  of  100 
non-starters  (58.  each),  25Z. ;  remainder  to  be 
divided  amongst  runners,  12Z.  10s. — 112Z.  10s.  A 
ticket  similar  to  that  annexed  hereto  was  on 
payment  of  2s.  6d,  issued  to  each  subscriber  for 
each  ticket  subscribed  for  by  him.  These  tickets 
were  before  issue  bound  up  in  books  (similar  in 
form  to  bank  cheque  books)  of  twenty-five  tickets 
each  with  countenoils  attached,  on  which  to  write 
the  name  of  the  purchaser  As  each  ticket  was 
paid  for  it  was  detached  from  its  counterfoil  and 
handed  to  the  purchaser,  whose  name  and  address 
was  written  on  the  counterfoil.  The  tickets  were 
distributed,  some  in  The  Yorkshire  Grey  by  the 
defendant  hims^,  and  by  his  wife  and  oarmaid, 
who  assisted  him  in  the  conduct  of  his  house,  and 
some  by  other  persons,  to  whom  books  were 
entrusted  away  from  the  premises ;  one  of  such 
books  for  this  year's  sweepstake,  from  which  six 
tickets  had  been  sold,  havmg  been  found  on  the 
person  of  one  Talbot  as  hereinafter  mentioned. 
The  names  of  other  recipients  of  other  books 
containing  475  tickets  bemg  found  entered  in  a 
memorandum  book  of  the  defendant.  A  man 
named  Mawle,  a  porter  formerly  in  the  service  of 
the  defendant,  on  the  18th  April  last  (having  been 
employed  by  the  police  so  to  do),  went  to  The 
Yorksnire  Grey  and  there  purchased  the  ticket 
attached  hereto  (No.  101)  from  defendant's  wife. 
On  the  23rd  April  a  similar  ticket  was  sold  in 


the  house  to  a  customer.  On  Sunday,  the  24th 
April  two  tickets  were  sold  by  the  barmaid  in  the 
presence  of  the  defendant,  who,  in  reply  to  some 
observation  said,  *You  can  spot  (or  find)  the 
winner  on  Sunday  as  well  as  any  other  day.'  On 
the  26th  April  more  tickets  were  sold  to  customers 
in  the  bar,  «jid  on  the  29th  April  defendant  him- 
self sold  Mawle,  who  paid  2s.  6d,  for  it,  another 
ticket  (No.  231).  The  whole  of  these  sales  were 
openly  made.  There  was  no  drawing  for  the 
prizes  in  this  present  year,  because  before  the 
time  had  arrived  The  Yorkshire  Grey  was  raided 
by  the  police,  which  of  course  stopped  further 
proceeding  with  tbe  sweepstakes.  iUat  the  draw- 
ings for  each  of  the  years  1896  and  1897  were 
held  at  Saxon  Chambers,  a  house  adjoining,  but 
forming  no  part  of  The  Torkshire  Grey.  At 
such  drawing  about  twenty  persons  were  present. 
The  witn<jBs  Mawle  was  doorkeeper  on  those 
occasions,  and  for  his  services  he  was  paid  by  the 
defendant,  who  in  fact  paid  all  the  other  expenses 
connected  with  the  sweeptakes,  including  those  of 
this  year;  and,  if  the  fact  be  important,  I  have  no 
reason  to  think  that  the  10  per  cent,  deducted  for 
expenses  was  an  unreasonable  amount  for  that 
purpose.  No  other  evidence  was  given  or  offered 
of  any  matter  connected  with  the  sweepstake  than 
that  I  have  mentioned.  It  was  not  even  sug- 
gested  that  the  defendant,  who  took  no  ticket, 
was  either  to  receive  any  part  of  the  money  sub- 
scribed except  expenses  as  already  mentioned,  or 
to  supply  or  make  good  any  deficiency  in  the  event 
of  all  the  tickete  not  being  sold,  and  he  gave  no 
guarantee  or  promise  to  pay  anything  to  anybody 
except  to  distiibuto  the  money  actually  subscribed 
among  the  subscribers  according  to  the  terms  of 
the  tickete.    On  the  11th  May  the  inspector  of 

S>lice,  under  a  search  warrant  issued  under  the 
citing  Act  (16  &  17  Yict  c.  119),  searched  The 
Yorksmre  Grey ;  but  in  the  house  found  nothing 
beyond  some  books  of  tickete,  some  of  which  had 
been  issued  and  torn  from  the  counterfoils,  and  a 
book    with   names  and   addresses  obviously  of 
persons  to  whom  similar  books  had   been  en- 
trusted.   A  person,  named  (jreor^  Talbot,  was  in 
the  bar,  where  he  was  a  daily  visitor — ^it  was  said 
by  the  Inspector  that  he  was  a  betting  man — and 
on  search  there  were  found  upon  nim  some  papers 
and  telegrams  (one  addressed  to  him  at  the  York- 
shire Grey)  which  went  strongly  to  prove  that 
the  inspector's  description  of  him  was  correct ; 
but  there  was  nothing  to  indicate  either  that  the 
defendant  was  concerned  in  betting— or  that  any 
bete  were  ever  made  in  his  house     On  this  stete 
of  things  Mr.  Muir,  for  the  defendant,  objected 
that  there  was  no  evidence  which  could  properly 
be  submitted   to   the  jury  in  support  of  this 
indictment ;  Mr.  Horace  Avory,  for  the  prosecu- 
tion, contending  to  the  contrary.    For  the  pur- 
poses of  this  case  it  was  oonceided  by  Mr.  Muir 
that  the  sweepstake  in  question  was  a  lottery, 
and  I  am  strongly  inclined  to  the  opinion  that  it 
was  so,  although  as  this  indictment  was  only  pre- 
ferred under  the  Betting  Act,  it  is  not  necessary 
to  pronounce  any  judgment  upon  that  point.    As 
to  ite  being  a  lottery,  therefore,  I  will  only  refer 
to  the  case  of  Mearing  v.  HeUing  (14  M.  &  W. 
711).    The  mere  fact»  however,  of  ite  being  a 
lottery  would   be  no  bar  to  proceediugps  under 
the  Botting  Act  if  the  facte  of  the  case  would 
otherwise  bring  it  within  the  operation  of  that 
stotnte.     So  &r  as  I  am  aware  the   question 
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whether  nuch  oonnection  with  an  ordinarj  Derb j 
Bweepstake  as  is  established  against  the  defendant 
is  sufficient  to  support  the  present  indictment,  has 
now  arisen  for  the  nrst  time.   It  must  be  tiJcen  that 
there  is  no  evidence  to  support  any  other  offence 
against  that  section.    That  second  branch  forbids 
the  use  of  a  house  or  place  for  the  purpose  of  any 
money  being  received  by  or  on  oe^f  of  tlie 
owner,  occupier,  <&c.,  as  or  for  the  consideration 
for  any  promise  or  agreement,  &c.,  express  or 
implied,  to  pay  or  give  thereafter  anj|r  money  or 
yafuable  thmg  *  on  any  eyent  or  contingency  of 
or  relating  to  any  horse  race,  &c.,  or  on  the  con- 
sideration for  securing  the  payment  for  givinc  by 
some  other  person  of  any  money  or  valuable  thing 
on  such  events  as   aforesaid^      I  am  strongly 
inclined  to  think  that  such  a  sweepstake  as  that 
described  in  this  case  constitutes  either  expressly 
or  impliedly  an  agreement  between  each  membcnr 
or  ticxet  holder  in  it  that  each  member  in  respect 
of  each  ticket  he  holds  shall  be  entitled  to  wiw 
in  his  proper  time  a  ticket  bearing  a  number  cor- 
responding  with   the  number  attached    to   the 
name  of  some  horse  entered  for  the  Derby,  and 
appearing  on  a  list  of  such  horses  prepared  and 
recognised  by  all  as  the  list  of  horses  m  respect 
of   which    the   sweepstake  is  established.     No 
member  is  entitled  to  claim  anything  until  after 
the  race  has  been  run  and  the  result  declared,  and 
then  each  holder  of  a  ticket  becomes  entitled  to 
receive  the  prize  or  other  sum  of  money  men- 
tioned   on   his    ticket,    having    regard    to    the 
position  or  place  in  the  race  of  the  horse  indi- 
cated by  the  number  drawn  by  him.    The  desti- 
nation of  every  sum  of  money  paid   into  the 
sweepstake,  after  deduction  of  expenses,  is  de- 
pendent on  the  event  or  contingency  of  a  horse 
race,  and  every  title  to  a  share  of  the  distribution 
is  dependent  on  the  like  contingency.    The  con- 
sideration for  this  agreement  is  the  money  paid 
by  each  member  on  tne  purchase  of  his  ticKet  or 
tickets;  that  which  he  is  to  receive  in  return 
clearly  is  dependent  on  the  event  or  contingency 
of  the  race.    Now,  as  to  the  defendant's  respon- 
sibility :  In  every  such  sweepstake  as  the  present 
there  must  be  somebody  to  receive  and  hold  the 
price  of  the  tickets  till  the  event  of  the  race  is 
ascertained.    There  must  also  be  someone  to  dis- 
tribute the  amount  to  which  members  are  en- 
titled.    Both  these  offices  seem  to  have  been 
undertaken  by  the  defendant     Some  at  least  of 
the  moneys  were  received   by  him  at  his  house, 
The  Yorkshire  Greyi     Gan   it  be  said  that  in 
undertaking  the(>e  offices  the  defendant  did  not 
impliedly  or  expressly  promise  bnd  undertake  with 
ana  to  each  subscriber  to  pay  the  money  found 
to  be  due  to  him  on  the  happening  of  the  event 
or  contingency  upon  which  his  titie  to  it  depended 
according  to  the  agpreement.      I  think  it  unne- 
cessary to  discuss  any  other  part  of  this  section. 
My  i)resent  impression  (the  evidence  being  un- 
questioned) is  that  the  defendant  has  rendered 
himself  liable  to  the  penalty  imposed  by  sect.  3 
of  the  Act,  and  that  the  jury  ought  to  find  him 
guilty  upon  the  first  and  second  counts  of  this 
indictment.    The  opinion  I  have  expressed  above 
is  that  which  I  have  necessarily  hastily  formed 
without  having  an  opportunity  of  referring  to 
any  of  the  autiiorities  cited.    The  point  is  a  new 
one ;  it  affects  a  wide  oirde,  wider  perhaps  than 
at  first  sight  may  be  apparent.    I  propoee  there- 
fore to  reserve  the  question  of  law  for  the  con- 


sideration of  the  Gourt  for  Grown  Gases  Beserved, 
and  I  respite  judgment  until  the  next  assizes  or 
imtil  the  opinion  of  the  Gourt  for  the  Gonsidera- 
tion  of  Grown  Gases  Beserved  is  known;  the 
defendant  to  be  allowed  bail  until  such  time,  in 
the  amounts  he  is  now  under." 

If  the  court  thinks  I  was  right  in  directing  tiie 
jury  as  I  did  the  conyiction  is  to  stand ;  other- 
wise it  is  to  be  reversed.  H.  EU.wkiks. 

B,'D.  Muir  for  the  defendant. — ^A  sweepstake 
is  not  a  "  bet "  or  "  wager,"  and  is  not  tiierefore 
within  the  mischief  of  the  Betting  Act  18^. 
What  is  a  "  bet "  or  *'  wager  "  is  explained  in 

CarUU  V.  CarboUe  Smoke  BaU  Company ,  67  L.  T. 
Bep.  837  ;  (1892)  2  Q.  B.  490. 

The  transaction  now  in  question  was  an  agree- 
ment to  divide  the  money  held  by  the  stakeholder 
in  proportions  depending  upon  the  contingency 
not  of  the  horse  race,  but  of  the  drawing.  £[e 
also  cited 

Caminada  v.  HuUon,  64  L.  T.  Bep.  572 ;   17  Cox 

C.  C.  307 ; 
Bagar  v.  Stoddart,  73  L.  T.  Bep.  215 ;   (1895)  2 

Q.  B.  474 ;  18  Cox  C.  C.  165. 

Horace  Avery  for  the  Grown. — ^This  transaction 
was  a  lottery.    A  sweepstake  is  a  lottery : 

AUport  V.  Nutt,  52  L.  T.  Bep.  O.  S.  308 ;  1  C.  B. 
974. 

But  it  was  said  in  that  case,  that  a  sweepstake 
may  be  a  bet  as  well  as  a  lottery.  If  the  d^en- 
dant  has  not  committed  an  offence  within  sect.  1 
of  the  Betting  Act  1853,  he  has  infringed  sect.  7, 
the  second  part  of  which  section  makes  it  an 
offence  to  invite  persons  to  a  house  with  intent  to 
induce  them  to  resort  to  the  house  for  the  purpose 
of  making  bets  or  wagers. 

Lord  BuBSBLL,  G.J. — The  learned  judge  has 
expressed  the  grave  doubts  which  he  felt  as  to  the 
correctness  of  tiie  conviction,  and  I  think  thoee 
doubts  were  well  founded.  There  was  no  evidence 
to  be  left  to  the  jury  in  support  of  the  chai^gee 
set  out  in  the  indictment.  Iiet  me  in  the  mat 
place  say  that  the  allegation  that  the  defendant 
was  a  publican  is  whculy  irrelevant;  the  trans- 
action would  have  been  the  same  in  a  clerk  or  any 
other  person.    It  seems  to  me  that  what  took 

Slace  was  a  lottery ;  it  is  not  the  offence  which  is 
ealt  with  by  the  statute  we  have  now  to  consider. 
There  were  at  the  time  when  this  statute  was 
passed,  statutes  dealing  with  lotteries;  the  sta- 
tute of  16  &  17  Yict.  c.  119  was  entitled  an 
Act  for  the  suppression  of  betting,  It  recites 
that  evils  had  rorung  from  houses  (billed  betting 
houses  being  kept  open  for  receiving  money 
in  advance  on  the  promise  of  the  persons 
keeping  such  houses  to  pay  money  on  the 
events  of  horse  races  and  the  like  oontingenciee, 
and  then  it  provides  that  no  house,  office,  room, 
or  other  place  shall  be  opened,  ke^t,  or  used  for 
the  purpose  of  the  owner,  occupier,  or  keeper 
thereof  oetting  with  persons  resorting  thereto, 
and  in  the  second  part  of  the  section  d^ih*  with  a 
place  which  is  used  for  purposes  prohibited  at  a 

Slttoe  which  is  not  resorted  to,  i.e.,  the  first  part 
eals  with  a  house  kept  for  the  purpose  of  persons 
resorting  thereto  to  bet,  and  the  second,  with  a 
house  kept  for  the  pmpose  of  receiving  money 
for  tiie  consideration  of  an  assurance,  undertaking, 
or  agreement  to  pay  money  on  the  event  or  con- 
tingency of  a  horse  race.    In  the  first  place,  it 
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aeems  to  me  that  both  branches  of  idie  section 
point  to  a  contractual  transaction  between  the 
persons  keeping  the  house  and  the  persons  payinff 
the  money.  Did  this  state  of  thines  exist  here? 
I  think  not.  The  landlord  for  the  purpose  of 
adding  to  his  popularity  or  that  of  his  nouse,  said 
in  effect  to  his  customers,  "  I  will  manage  the 
sweepstake  if  you  will  subscribe,  and,  after  pay- 
ment of  expenses,  the  money  subscribed  shall  be 
divided  as  prizes."  He  recf^ives  no  profit  as  the 
learned  judge  finds.  A  number  of  persons  willing 
to  join  in  tiie  venture,  create  by  their  subscrip- 
tions the  common  fund  of  which  he  is  the  stake- 
holder; there  was  no  contractual  relationship. 
Next  the  section  requires  that  money  is  to  be 
paid  on  the  contingency  of  a  horse  race ;  it  is  in 
this  case  to  be  paid  on  the  event  or  contingency 
of  the  drawing,  and  the  drawing  mieht  very  well 
take  place  after  the  race.  But,  looking  l)eyond 
the  section  to  the  rest  of  the  Act,  the  impression 

frows  stronger  that  the  Act  was  not  intended  to 
eal  with  this  class  of  transaction,  but  with 
kieeping  places  open  for  receiving  bets  on  the 
contingency  of  a  norse  race ;  for  instance,  sect.  7 
prohibits  the  exhibition  of  any  biU  whereby  it  is 
made  to  appear  that  a  house  is  kept  open  for  the 
purpose  of  making  bets  or  wagers.  In  my  judg- 
ment, the  case  does  not  fall  either  within  the 
letter  nor  the  category  of  the  evils  dealt  with  by 
the  Act.  I  am  not,  however,  to  be  understood  to 
say  that  this  conduct  does  not  create  a  criminal 
offence.  That  was  not  argued,  and  it  is  not 
necessary  to  consider  it ;  but,  in  my  opinion,  this 
was  a  lottery. 

Mathbw,  Kbnnbdy,  and  Bigham,  JJ.  con- 
curred. 

Hawkins,  J. — I  am  glad  that  my  brethren 
have  come  to  the  conclusion  at  which  they  have 
arrived,  and  I  do  not  wish  to  dissent. 

Solicitor  for  the  prosecution,  Oeorge  Meadows, 
Clerk  of  the  Peace,  Hastings. 

Solicitors  for  the  defendant,  Davenport,  Jones, 
and  Glenieter,  Hastings. 


Saturday,  Nov,  5, 1898. 

(Before  Lord  Bttssbll,  C.J.,  Hawkins,  Wills, 
Wbight,  and  Bbuce,  J.J.) 

Bbg.  v.  Gabdneb.  (a) 

Practice — Evidence — Comment  on  evidence  of 
person  charged — Bight  of  Croum  to  swn  up 
evidence — Time  for  prisoner's  evidence — ^28  &  ^ 
Vict  c,  18,  «.  2—61  &  62  Vict,  c,  36,  ss,  1,  2, 
and  3. 

The  effect  of  the  provision  of  sect,  2  of  the  Criminal 
Evidence  Act  1898  (61  &  62  Vict,  c,  36),  that, 
when  the  only  witness  called  for  the  defence  is 
the  person  charged  he  is  to  he  called  immediately 
after  the  close  of  the  evidence  for  the  prosecution, 
is  that  in  su^ch  case  the  right  of  the  counsel  for 
the  prosecution  to  sum  up  the  evidence  to  the  jury 
is  postponed  until  after  the  person  charged  has 
given  his  evidence. 

In  summing  up  the  evidence  to  the  jury,  the  counsel 
for  the  prosecution  may  comment  on  the  evidence 
of  the  person  cha/rged, 

O^fiE  stated  by  the  chairman  of  the  Oxfordshire 
Quarter  Sessions. 

(a)  B«ported  by  A.  A  Bithunc,  Eaq.,  Ban1«ter-at-L»w 


The  prisoners  were  tried  before  me  and  other 
justices  of  the  peace  for  the  coimty  of*  Oxford  at 
the  quarter  sessions  for  the  county,  held  on  the 
18th  Oct.  1898,  for  breaking  into  a  warehouse  and 
stealing  goods  therefrom. 

Both  prisoners  were  defended  by  counsel.  At 
the  close  of  the  case  for  the  prosecution,  the  counsel 
for  each  prisoner  announced  that  the  prisoners 
applied  to  be  called  as  witnesses,  but  that  no  other 
evidence  would  be  called  for  the  defence. 

The  counsel  for  the  prisoner  Grardner  submitted 
(1)  that,  inasmuch  as  the  prisoners  were  required 
by  the  Criminal  Evidence  Act  1898  (61  &  62  Vict, 
c.  36),  s.  2),  to  be  called  "  immediately  after  the  close 
of  the  evidence  for  the  prosecution,"  the  counsel  for 
the  prosecution  could  not  sum  up  the  evidence  at 
that  stage  of  the  proceedings,  as  he  would  have 
been  entitled  to  do  under  28  &  29  Yict.  c.  18,  s.  2 ; 
and  (2)  that,  if  his  right  to  sum  up  the  evidence 
was  not  altogether  taken  away  by  the  first  men- 
tioned Act,  ne  was  at  any  rate  not  entitled  to 
comment  on  the  evidence  offered  by  the  prisoners. 

I  ruled,  with  the  concurrence  of  the  bench  (1) 
that,  inasmuch  as  it  was  enacted  by  sect.  3  that 
the  calling  of  the  prisoners  as  witnesses  should 
not  confer  upon  the  prosecution  the  right  of  reply, 
and  as  sect.  2  merely  required  the  immediate 
calling  of  the  prisoners  on  the  close  of  the  evidence 
for  the  prosecution,  the  Act  did  not  by  implication 
take  away  from  the  counsel  for  the  prosecution 
the  right  to  sum  up  the  evidence  conferred  by 
the  Act  of  1865  (28  &  29  Yict.  c.  18),  s.  2,  but  that 
he  was  entitled  to  sum  up  at  the  close  of  the 
prisoner's  evidence ;  (2)  that  the  counsel  for  the 
prosecution  was  entitled,  in  summing  up  the 
evidence  against  the  prisoners,  to  deal  witn  the 
evidence  which  they  had  given,  as  well  as  with 
the  evidence  which  the  prosecution  had  adduced. 

The  counsel  for  the  prosecution  summed  up 
after  the  prisoners  had  given  evidence  and  dealt 
with  all  the  evidence  before  the  coui't.  The 
counsel  for  the  defence  replied. 

The  prisoner  Beale  was  acquitted. 

The  prisoner  Gardner  was  convicted,  and  was 
sentenced  to  eighteen  months'  imprisonment  with 
hard  labour. 

The  questions  for  the  consideration  of  the 
Court  for  Crown  Cases  Beserved  are :  (1)  Has  the 
Criminal  Evidence  Act  1898  taken  away  the  right 
of  the  prosecuting  counsel  to  sum  up  in  cases  where 
a  prisoner  applies  to  give  evidence,  but  does  not 
call  witnesses.  (2)  If  the  prosecuting  counsel  is 
entitled  to  sum  up  at  the  close  of  the  prisoner's 
evidence,  is  he  entitled  to  comment  on  that 
evidence,  or  is  he  required  to  confine  his  summing 
up  to  the  evidence  adduced  by  the  prosecution. 

William   B.    Anson,   Chairman  of  Quarter 
Sessions  for  the  County  of  Oxford. 

TurreU  for  the  prisoner. — The  effect  of  per- 
mitting counsel  to  sum  up  after  the  prisoner  nas 
given  his  evidence  is  to  give  him  a  right  of  reply 
to  the  prisoner.  This  he  would  not  have  Imd 
under  Lord  Denman's  Act  ^28  &  29  Vict.  c.  29), 
and  sect.  3  of  the  Criminal  Evidence  Act  1898 
provides  that  the  fact  that  the  person  charge  1 
has  been  called  as  a  witness,  shall  not  of  itself 
confer  on  the  prosecution  the  right  of  reply.  He 
referred  to 

Reg.  V.  Holchester,  10  Cox  C.  C.  226. 

Biron,  for  the  Crown,  was  not  called  upon  to 
argue. 


702 


MAGISTRATES'  CASES. 


Gb.  Cab.  Bbs.] 


Beq.  v.  Rhodes. 


[Os.  Cas.  Res. 


Lord  RUSSELL,  C.J. — In  my  jadgment  the 
Conrt  of  Quarter  Sessions  took  the  right  view  of 
tiie  law  in  eaoh  of  the  cases  they  haye  submitted 
to  us.  These  were  the  facts.  Tbe  prisoners  were 
charged  with  breaking  into  a  warehouse  and 
tfteahng  goods.  At  the  close  of  the  case  for  the 
prosecution,  counsel  for  the  prisoners  stated  that 
their  clients  desired  to  give  evidence.  Now  when 
has  that  evidence  to  be  given,  before  the  address 
to  the  jury  by  counsel  for  the  Crown,  or  after  P 
The  answer  depends  upon  the  construction  to  be 
placed  on  the  Criminal  Evidence  Act  1898,  which 
provides  that  the  person  charged  is  to  be  a  com- 
petent but  not  a  compellable  witness,  and  by 
sect.  2,  that  if  the  person  charged  is  the  only 
witness  called  for  the  defence,  he  is  to  be  called  as 
a  witness  immediately  after  the  close  of  the 
evidence  for  the  prosecution.  And  sect.  3  enacts 
that  the  fact  that  the  person  charged  has  been 
called  as  a  witness  sha)!  not  of  its^  confer  on 
the  prosecution  the  right  of  reply.  The  ques- 
tion is  then,  what  ought  to  be  the  course  of 
proceedings,  if  counsel  naving  summed  up  the 
evidence  for  the  Crown,  the  prisoner  claims  to  give 
evidence.  The  words  of  the  statute  are  that  the 
person  charged  is  to  give  his  evidence  immediately 
after  the  close,  not  of  the  case,  but  of  the  evidence 
for  the  prosecution.  Does  this  operate  to  extinguish 
the  right  of  the  Crown  to  sum  up  the  evi&nce 
for  the  prosecution,  or  merely  to  postpone  it 
until  after  the  prisoner  has  given  his  evidence  P 
In  my  opinion  it  is  a  postponement.  That  is  my 
answer  to  the  first  question.  The  second  point 
is  this,  is  the  counsel  who  is  called  upon  to 
sum  up  entitled  to  make  comments  on  the 
evidence  of  the  prisoner?  It  has  been  argued 
that  counsel  for  the  Crown  cannot  make 
comments  except  on  the  evidence  which  he  has 
called.  By  Lord  Denman's  Act  (28  &  29  Yict. 
c.  18),  s.  2,  counsel  for  the  prosecution  has  a  right 
where  no  evidence  is  called  for  the  defence  to 
sum  up  the  evidence  against  the  prisoner. 
Having  oeen  called  immediately  after  the  close  of 
the  evidence  for  the  prosecution,  the  prisoner  has 
given  evidence  at  a  point  before  counsel  for 
the  Crown  can  make  nis  second  address.  Is  it 
reasonable  to  require  the  counsel  for  the  prosecu- 
tion to  shut  his  eyes  to  the  fact  that  the  prisoner 
has  gone  into  the  box  and  given  evidence  quite 
inconsistent  with  the  evidence  for  the  prosecu- 
tion ;  for  instance,  that  he  has  set  up  an  alibi,  "  I 
was  a  lonff  way  off  at  work  with  so  and  so ;"  is 
counsel  to  be  required  to  address  the  jury  without 
remarking  on  this  evidence,  to  rafrain  from 
pointing  out  to  the  jury  that  so  and  so  has  not 
been  called  to  support  this  statement  P  When  a 
prisoner  makes  a  statement  under  Jervis's  Act 
(11  &  12  Yict.  c.  42)  after  being  cautioned, 
counsel  has  a  right  to  comment  on  that  statement, 
Hud  to  point  out  the  inaccuracies  and  inconsisten- 
cies in  that  statement.  The  magistrates,  then, 
were  right  in  postponing  the  summing-up  b^  the 
counsel  for  the  Crown,  and  in  permitting  him  to 
<x>mmcnt  on  the  prisoner's  evidence. 

Hawkins,  J. — The  object  of  the  prisoner  in 
giving  evidenovi  is  to  attack  and  lessen  tbe  effect 
of  the  evidence  given  for  the  prosecution;  it  is 
right,  therefore,  that  the  prosecution  should  have 
an  opportunity  of  criticising  his  statement. 

Wills,  J. — Unless  the  right  of  the  prosecution 
to  sum  up  is  taken  away  altogether,  and  in  the 


Criminal  Evidence  Act  1898  I  o«q  see  no  imj^ed 
repeal  of  Lord  Denman's  Act»  it  is  necessary  that 
comment  on  the  prisoner's  evidence  should  be 
permitted.  Nothing  could  be  so  absurd  and  mis- 
chievous as  to  confine  the  address  of  counsel  to 
a  portion  only  of  the  case. 

Wbioht  and  Bbuch,  JJ.  concurred. 

C(mvicH<m  affirmed. 

Solicitors:  Solicitor  to  the  IVeoiury ;   for  the 
defendant,  O.  MalUvm,  Oxford. 


Saturday,  Nov.  12, 1898. 

(Before  Lord  Bussbll,  O.J.,  Wills,  Wkight» 
B&ucB,  and  Dablino,  JJ.) 

BbO.  v.  BHODBS.(a) 

FaUe  pretences — Evidence — Grand  jury — Proof  of 
act  euhsequsnt  to  act  charged  in  indictment — 
Frisoners  refusal  to  give  evidence — Comment 
hy  court  on  prisoner's  refusal  to  give  evidence — 
61  &  62  Vict,  c.  36. 

The  Criminal  Evidence  Act  1898  (61  <&  62  Vict. 
c.  36)  does  not  enable  a  defendant  to  qive  evidence 
before  the  grand  jury.  The  provision  in  sect.  1 
that  the  failure  of  a  person  charged  to  give 
evidence  shall  not  be  made  the  subject  of  any 
commient  by  the  prosecution  does  not  prohibit 
commend  by  the  court. 

On  the  trial  of  an  indictment  for  obtaining  goods 
by  false  pretences,  if  the  C€ue  for  the  prosecution 
is  that  the  defendant  carried  on  a  sham  business^ 
evidence  of  acts  by  the  defendant  subsequent  cis 
well  as  anterior  to  the  act  charged  in  tM  indict- 
ment  is  admissible. 

Beg.  V.  Holt  (3  L.  T.  Eep.  310 ;  8  Cos  C.  C.  411) 
and  Beg.  v.  Francis  (30  L.  T.  Bep.  503 ;  12  Com 
C.  C.  612 ;  L.  Bep.  2  C.  C.  128)  considered  and 
foUovoed. 

Casb  stated  by  the  chairman  of  the  Isle  of  Ely 
Quarter  Sessions. 

George  Bhodes  was  indicted  at  the  quarter 
sessions  for  obtaining  goods  by  false  pretences, 
the  indictment  charging  that  he  obtained  "a 
certain  quan^ty  of  eggs  on  the  false  pretence  to 
one  William  Bays  that  he  was  then  carrpiflr  on 
business  as  a  farmer  or  dairyman,  and  cud  then 
require  eggs  for  use  in  the  said  business,  and  was 
then  in  a  position  to  pay  for  the  said  ofTK^  ^7 
means  of  which  said  false  pretences  he  dia  then 
unlawfully  obtain  from  the  said  William  Bays 
660  egffs  of  the  value  of  21.  \s.,  with  intent  to 
defraud." 

Before  a  true  bill  had  been  found  in  his  case, 
the  defendant  claimed  that,  being  by  virtue  of  the 

Provisions  of  sect.  1  of  the  Crimmaf  Evidence  Act 
898  (61  &  62  Yict.  c  36)  a  competent  witness  for 
the  defence  at  every  sta^  of  the  proceedings,  he 
had  a  right  to  give  evidence  before  the  gprand 
jury,  and,  being  in  custody,  applied  that  he  might 
be  permitted  io  give  evidence  before  the  grand 

The  court  refused  his  application  on  the  around 
that  the  grand  jury  had  only  to  consider  ^eth^^ 
there  was  primd  facie  a  case  against  a  person 
indicted. 

At  the  trial  it  was  proved  by  the  Crown  that 
the  defendant  had  advertised  in  the  newspapers 
circulating  in  the  county  for  new  laid  eggs ;  that 

(•)  B«porled  by  A.  A.  BiTHUVi.  Baq..  BuTi«ler^l-L*w. 
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he  gave  no  name,  but  only  an  address — "  Norfolk 
Farm  Dairy,  High-street,  Mitoham,  Sarre^  " ;  and 
that  Bays,  in  the  belief  that  he  was  dealmg  with 
a  responsible  firm,  had  sent  two  consignments  of 
e^s  for  which  he  was  never  paid. 

Farther  evidence  was  given  to  prove  that  the 
defendant  had  no  right  to  the  title  "  Norfolk  Farm 
Dairy,'*  as  that  name  had  been  left  painted  over 
the  shop  front  by  a  former  occupier,  who  sold  his 
business  and  goodwill  in  March  1^7,  the  defen- 
dant having  gone  to  reside  there  Dearly  a  year 
afterwards. 

In  the  course  of  the  trial  two  witnesses  (William 
Elston  and  James  Ghambers)  gave  evidence  that, 
after  his  transaction  with  Bays,  the  d^endant  had 
obtained  eggs  of  them  also  nnder  similar  circum- 
stances. 

Evidence  was  adduced  by  the  Grown  that  the 
defendant  did  very  little  trade  and  inter  alios  a 
Mrs.  Freeman  was  called  for  the  prosecution. 
She  had  bought  the  business  from  the  defendant 
in  July  1898,  shortly  after  he  had  obtained  the 
eggs  from  Bars,  and  was  examined  to  prove 
that  the  defendant  did  no  trade  worth  speaking 
of,  judfl:ing  from  her  experience  of  the  business 
she  dia  after  taking  possession  of  the  shop. 

On  cross-examination  for  the  defendant  she 
stated  that  she  once  had  a  customer  who  wanted 
six  dozen  effgs,  which  she  had  not  in  stock,  but 
she  did  not  Imow  his  name. 

Gounsd^  for  the  prosecution  suggested  that 
there  was  no  real  customer,  but  that  the  person, 
whoever  he  was,  had  been  sent  at  the  defendant's 
instance  to  create  an  impression  that  there  was  a 
la^ze  demand  for  eggs. 

Upon  this  the  deiendant  made  acommimica- 
tion  to  his  solicitor,  and  thereupon  his  counsel 
said  it  was  "  a  Mr.  King  of  Mitcham "  who 
wanted  the  eggs  and  stat^  that  he  would  clear 
the  matter  up  when  he  came  to  the  defence, 
and  would,  if  necessary,  call  evidence  for  the 
defence. 

On  the  dose  of  the  case  for  the  prosecution 
counsel  for  the  defendant  intimated  that  he  called 
no  witnesses  for  the  defence,  whereupon  both 
counsel  addressed  the  jury,  and  one  witness  to 
character  was  called. 

In  summing  up  to  the  jury  the  chairman  com- 
mented on  the  fact  that  no  evidence  had  been 
given  for  the  defence,  and  that  the  defendant 
though  a  competent  witness  had  not  offered  to 
give  evidence  in  support  of  the  case  which  had 
been  suggested  on  his  behaJf 

The  indictment  contained  counts  charging 
against  the  defendant  the  transactions  with 
Elston  and  Ghambers,  but  on  counsel  for  the 
defendant  objecting  that  the  defendant  had  been 
committed  for  trial  only  on  the  chai^ges  relating 
to  the  transactions  with  Bays,  the  court  struck 
out  these  counts. 

Baikes,  for  the  Grown,  referred  to : 

Reg,  V.  Francis  (uH  sup.) ; 
Beg,  V.  Holt  {uhi  «up.). 

The  defendant  was  not  represented. 

Lord  Russell,  G.J. — ^There  are  really  only 
three  points  in  this  case  and  it  is  with  these 
three  points  that  the  court  will  deaL  The  fourth 
point  does  not  affect  the  case,  and  when  the 
court  before  whom  a  prisoner  is  tried  has  decided 
a  point  in  the  prisoner's  favour,  it  is  neither 
necessary  nor  convenient  that  we  should  consider 


it.    The  first  point  that  affects  the  prisoner  is 
this.     Before  &e   bill  left  the  custody  of  the 
grand  jury  the  prisoner  applied  to  give  evidence. 
The  chainnan   ruled    that  it  ought  not   to  be 
allowed.    In  my  opiTiion  he  was  clearly  right, 
and   that  it  ought  not   to  be   allowed,    ^uiat 
depends  upon  the  construction  of  sect.  1  of  the 
Gnminal  Evidence  Act  1898,  which  is  as  follows : 
**  Every  person  charged  with  an  offence  and  the 
wife  or  nusband,  as   the  case   may  be,  of  the 
person  so  charged,  shall  be  a  competent  witness 
for  the  defence  at  every  stage  of  the  proceeding^." 
Glearly  the  limitation  to  the  right  oi  the  prisoner 
is   that  he  may  be  called  as  a  witness  for  the 
defence,  and    only    for    the   defence;    with  the 
defence  the  grand  jury  has  nothing  to  do.    Their 
function  is  perfectly  well   understood,  it  is  to 
consider  whether  there  ib  primd  facie  a  case  to  be 
submitted  to  the  pett^   jury.    It  is  not  to  be 
imagined  that  the  JLegislature  by  this  Act  in- 
tended to  introduce  such  a  novelty  as  requiring 
the  grand  jury  to  consider  whether  the  prisoner 
had  an  answer  to  the  charge.    The  prisoner  had 
no  right  to  appear  before  the   grand  lury;   it 
would  lead  to  great  inconvenience  if  he  had;  tor 
supposing   there  being    ample   evidence  primd 
facie  against  him,   a  prisoner  went  before  the 
grand  jury  and  was  per  incwriam  sworn,  he  might 
on  oath    d»'clare  that  he  had  never   committed 
the  offence   charged.    The  next  point  is   more 
difficult  and  the  case,  though  stated  with  apparent 
elaboration,  is  not  stated  with  that  particularity 
as  to  the  facts  which  the  court  desires  on  matters 
submitted  to    it  for   its   opini(Mi.    The  charge 
against  the  prisoner  was  that  he  obtained  a  quan- 
tity of  eggs  by  a  false  pretence,  that  pretence 
bemg  that  he  was  carrymg  on  business   as   a 
dairyman  and  that  by  means  of  advertisements 
he  ootained  eggs  for  which  he  did  not  intend  to 
pay.    The  prosecution  proved  the  offence  in  the 
case  of  Bays  and  then  gave  further  evidence,  that 
of  Elston  and  Ghambers,  to  prove  that  he  save 
other   similar  orders  for  eggs  to   them.    Now, 
although  unfortunately  we  are  not  told  in  the 
case  the  exact  dates  of  these  transactions  with 
Elston   and    Ghambers,    we    understand    from 
counsel    that   they   occurred   after   the   trans- 
action  with  Bays,  and  we  are  asked   whether 
the   evidence   was  admissible.      We  think  that 
this  evidence  was  admissible.    Its  admissibiHty 
depends    upon    whether    the    real    case    was 
that   the    prisoner    was    carrying   on  a    bogus 
business.      If    the    dealing   with    Elston   and 
Ghambers  was   merely  an  isolated  transaction, 
then  evidence  of  it  would  not  be  admissible.    But 
the  case  for  the  prosecution  was  that  the  fraud 
was  worked  by  a  scheme  of  advertising,  and  that 
these  advertisements  were  part  of  the  scheme. 
In  what  I  have  said  I  do  not  say  anything  con- 
trary  to  Beg.  v.  Holt     On  the  contrary  I  think 
that  case  was  rightly  decided.    That  was  a  case 
of  obtaining  money  by  false  pretences,  the  false 
pretence  alleged  being  that  the  defendant  was 
authorised  to  receive  a  certain  sum  of  money,  and 
nothing  which  he  had  done  before  or  after  he 
receiv^  the  money  would  show  what  was  his 
intention  at   that  time.     The  case  nearest  in 
principle  is  Reg.  v.  Francis,  of  which  the  head- 
note  IS  as  follows:  "On  the  trial  of  an  indict- 
ment for  endeavouring  to  obtain  an  advance  from 
a  pawnbroker  upon  a  ring  by  the  false  pretence 
that  it  was  a  diamond  ring,  evidence  was  admitted 
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that  two  dajB  before  the  transaction  in  question 
the  prisoner  had  obtained  an  advance  from  a 
pawnbroker  uj^n  a  chain  which  he  represented  to 
be  a  gold  chain,  but  which  was  not  so,  and  en- 
deavoured to  obtain  advances  from  other  pawn- 
brokers upon  a  ring  which  he  represented  to  be  a 
diamond  ring,"  and  it  was  held  that  the  evidence 
was  properly  admitfed.  And  in  giving  judgment 
Lord  Goleridge,  G.J.  said :  **  It  seems  clear  upon 

Erinciple  that  when  the  fact  of  the  prisoner 
aving  done  the  thing  charged  is  proved,  and  the 
only  remaining  question  is,  whether  at  the  time  he 
did  it  he  had  guilty  knowledge  of  the  quality  of 
his  act,  or  acted  under  a  mistake,  evidence  of  the 
class  received  must  be  admissible."  This  was 
evidence  of  an  act  anterior  to  the  act  charged, 
but  the  reasoning  seems  to  me  applicable  to  the 
admission  of  evidence  of  facts  subsequent  to  the 
act  which  is  the  basis  of  the  charge.  On  these 
grounds  I  think  that  the  evidence  was  admissible. 
The  remaining  point  is  this:  In  the  course  of 
the  case  counsel  lor  the  defence  cross-examined  a 
woman  who  had  succeeded  the  prisoner  in  the 
place  where  it  was  alleged  that  he  had  prtitended 
to  carry  on  business.  She  was  asked  whether  she 
had  not  received  an  order  for  eggs,  and  that  it 
was  through  her  own  fault  that  she  had  not  been 
able  to  supply  these  eggs.  The  prisoner  then 
made  a  communication  through  his  solicitor 
to  his  counsel  that  a  Mr.  King,  of  Mitcham, 
wanted  the  eggs,  and  the  counsel  rather  rashly 
stated  that  he  would  clear  up  the  matter  when  he 
dealt  with  the  case  for  the  defence.  But  when 
the  time  came,'  the  prisoner  did  not  go  into  the 
box  and  give  evidence,  and  the  chairman  in  sum- 
ming up  to  the  jury  commented  on  the  fact  that 


this  suggestion  about  Mr.  King  had  been  made, 
but  that  the  prisoner  had  not  given  any  evidence 
in  support  of  it.  It  is  said  that  this  comment  was 
contrary  to  the  provisions  of  the  Crinunal 
Evidence  Act  1898.  Nothing,  however,  in  this 
Act  takes  away  the  right  of  the  court  to  comment 
on  the  way  in  which  the  case  has  been  conducted. 
The  extent  to  which  such  comments  are  to  be 
made  rests  in  the  discretion  of  the  judge,  and 
that  discretion  being  wisely  exercised  it  is  in  the 
interests  of  justice  that  such  comments  should  be 
made.  For  these  reasons  I  am  of  opinion  that 
the  conviction  should  be  affirmed. 

Wills,  J. — I  am  of  the  same  opinion.  In  all 
cases  of  this  kind  where  it  is  proposed  to  give 
evidence  of  similar  acts  the  judge  must  consider 
the  real  nature  of  the  charge.  In  this  case  the 
real  charee  was  that  the  prisoner  was  carrying  on 
a  false  business.  In  some  similar  cases  the 
charee  is  that  the  prisoner  was  not  carrying  on 
any  business.  But  when  a  man  has  some  of  the 
apparatus  of  a  business,  such  as  a  sho]^,  how  is  it 
possible  to  show  that  the  business  is  a  sham 
except  by  proving  other  transactions  which  show 
that  they  are  part  of  a  system  ?  In  this  case  the 
difficulty,  and,  to  my  mmd,  the  only  difficulty  is 
that  a  considerable  interval  occurred  between  the 
transactions.  But  when  you  have  the  same 
advertisement  appearing  continuously  and  ope- 
rating in  the  last  case  just  as  it  did  in  the  first,  I 
have  no  doubt  whatever  that  evidence  of  all  the 
transactions  is  admissible. 

Wbight,  Bbucb,  and  Dablinq,  J  J.  concurred. 

Conviction  afflrmed. 

Solicitor  for  the  Grown,  E.  E.  Btuton^  Chatteris. 
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